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FINKI<BA  T.   STATE.     (No.   13,441.) 

(Sopreme  Court  «f  MisBissippL    Jan.  11,  1909.) 

L  CaaasAX.  Law  (i  885*)— Bvidencb— Dnr- 
ncui.Tixs  Bbtwsxk  AccnsKO  and  Witk. 
Id  a  prosecation  for  burglary  and  larceny, 
fridence  of  a  conversation  between  witness  and 
•ocoaed,  in  which  he  told  accused  that  he  (ac- 
eused)  had  been  chareed  with  buKlary  and  that 
his  wife  was  responsible  for  the  charge,  and  evi- 
dence  that  there  was  considerable  feeling  be- 
tween accused  and  his  wife  at  that  time,  was  in- 
(Mnpetent,  and  tended  only  to  inflame  the  jury 
•gainst  accused. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  |  885.*] 

1  Wmnissn    (|   62*)— Compktkkot— Cowfi- 
DnrriAi.  Eblatiorb  —  Wite  Aoainbt  Httb- 

XAITD. 

In  a  prosecution  for  burglary  and  larceny, 
accused's  wife  was  not  a  competent  witness 
against  him. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  |  183;  Dec.  Digr|S2.*] 

Appeal  from  Circuit  Court,  Noxubee  Coun- 
ty; R.  F.  Cochran,  Judge. 

"To  lie  oflaclally  reported." 

J.  B.  Fin)(Iea  was  couTlcted  of  burglary 
and  larceny,  and  appeals.  Reversed  and  re- 
manded. 

Appellant  was  convicted  of  burglary  and 
kroeny,  and  on  appeal  assigned  among  oth- 
er errors  (1)  the  action  of  the  court  In  per- 
mitting the  state  to  make  profert  of  bis  wife 
aa  a  witness  against  bim  on  the  trial;  (2) 
in  permitting  witness  Sennett  to  testify  as 
to  the  conversation  bad  with  defendant  In 
reference  to  the  trouble  with,  and  feeling 
toward  bis  wife.  Sennett  testified  that.  In  a 
conversation  bad  between  himself  and  de- 
fendant, be  bad  told  defendant  that  be  bad 
been  accused  of  burglary,  and  that  bis  wife 
was  resiMnsible  for  the  charge  against  blm. 
His  testimony  also  shows  that  tbere  was 
considerable  feeling  between  defendant  and 
his  wife  at  this  time.  She  appeared  before 
the  grand  Jury,  and  her  name  appears  on  the 
indictment  as  a  witness  for  the  state.  On 
the  trial  she  was  offered  as  a  witness  against 
him  In  the  presence  of  the  Jury,  but  was 
not  permitted  to  testify. 


J.  B.  Rives,  for  appellant  H.  H.  Brooks, 
Jr.,  and  Geo.  Butler,  Asat  Atty.  Gen.,  for 
the  State. 

WHITFIELD,  a  J.  The  testimony  of  the 
witness  Sennett  as  to  the  conversation  be- 
tween blm  and  the  defendant  about  the  de- 
fendant's wife  was  clearly  Incompetent  In 
any  view.  The  only  effect  It  could  have  was 
to  have  Inflamed  the  Jury  against  the  de- 
fendant We  think,  also,  that  it  was  very 
Improper  to  have  introduced  the  wife  of  the 
defendant  as  a  witness  against  him.  She 
was,  of  course,  manifestly  incompetent,  and 
her  Introduction,  under  the  circumstances 
of  the  case,  may  have  bad  a  damaging  effect 
on  tbe  Jury. 

We,  however,  do  not  reverse  tbe  case  for 
this;  but  tbe  first  error  is  fatal,  and  for  that 
reason  tb^  Judgment  is  reversed,  and  the 
cause  remanded.  See  Raines'  Case,  81  Miss. 
489,  83  South.  19;  Thompson's  Case,  84  Miss. 
758,  86  South.  389. 

(M  Hiss.  146) 

JARVIS  V.  ARMSTRONG  et  aL 

(No.  13,598.) 

(Supreme  C!ourt  of  Mississippi.    Jan.  ^,  1909.) 

1.  HOHESTEAD    (J   118*)— IlCCUMBBANOB— JOIN- 

OEB  OF  Wife. 

A  husband's  deed  of  trust  to  secure  the 
purchase  money  of  a  homestead  is  valid  without 
the  wife's  signature. 

[B;d.  Note.— For  other  cases,  see  Homestead, 
Cent  Dig.  »  204;   Dec  Dig.  I  118.»] 

2.  Homestead  ({  118*)— Incumbrance— Joih- 
DEB  OF  Wife. 

A  husband's  deed  of  trust  to  secure  pay- 
ment of  a  debt  for  money  advanced  to  him  for 
tbe  construction  of  a  house  converted  into  a 
homestead  is  valid  without  tbe  wife's  signature. 
[Ed.  Note.— For  other  caaes,  see  Homestead, 
Cent  Dig.  {  204 ;   Dec.  Dig.  i  11&*] 

Appeal  from  Chancery  Court,  Union  Coun- 
ty; J.  Q.  Robins,  Chancellor. 

Action  by  Mrs.  Delia  Armstrong  and  oth- 
ers against  J.  S.  Jarvis.  From  a  decree  for 
plaintiffs  as  to  a  part  of  the  demand  set  up 
In  defendant's  cross<wmplaInt,  be  appeals. 
Reversed. 
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Stephens  te  Stephens  and  Ma7>  Flowers  ft 
Whitfield,  for  appellant  Le  Bay  Kennedy, 
for  appellees. 

HARPER,  Special  Judge.  In  June,  1904, 
one  J.  H.  Armstrong  purchased  certain  lots 
In  the  town  of  New  Albany,  Miss.,  tor  which 
he  agreed  to  pay  $800,  paying  $25  cash  and 
giving  his  notes  for  the  remainder.  He  was 
,  unable  to  meet  these  notes  as  they  fell  due, 
and  at  Armstrong's  request  they  were  taken 
up  by  appellant,  Jarris.  Later  Armstrong 
decided  to  build  a  house  on  these  lots,  and 
contracted  with  one  Reed  to  construct  the 
same;  but,  as  he  bad  no  money,  it  was  agreed 
between  Armstrong  and  Reed  and  appellant, 
Jarvls,  that  Jarris  would  guarantee  the  pay- 
ments therefor  as  they  fell  due,  and  In  ac- 
cordance with  said  agreement  Jarris  did  pay 
for  the  construction  of  the  house  for  Arm- 
strong. About  January  1,  1906,  Armstrong 
and  bis  family  moved  Into  and  occupied  the 
house.  While  so  occupying  it.  In  April,  1905, 
Armstrong  executed  a  deed  of  trust  to  se- 
cure Jarvls  for  the  sum  he  had  advanced  to 
pay  ofF  the  notes  due  on  the  lots  and  the 
amount  paid  out  by  Jarvls  to  Reed  for  con- 
structing the  house.  This  deed  of  trust  re- 
cites that  It  was  for  the  purchase  money  of 
the  house  and  lots;  but  the  wife,  Mrs.  Delia 
Armstrong,  did  not  join  In  this  deed  of  trust 
Some  time  afterwards  Armstrong  died,  and 
Mrs.  Delia  Armstrong  and  his  children  filed 
this  bill  to  cancel  the  deed  of  trust  as  a 
cloud  upon  their  title.  Whereupon  the  de- 
fendant Jarvls,  answered,  setting  up  the 
foregoing  facts,  and  making  his  answer  a 
cross-bin,  and  asking  a  foreclosure  of  his 
mortgage.  To  this  the  appellees,  Mrs.  Arm- 
strong and  her  children,  demurred  specially. 
The  demurrer  was  sustained  as  to  so  much 
of  the  demand  as  arose  out  of  the  payment 
for  building  the  house,  and  was  overruled  as 
to  that  part  of  the  demand  that  arose  from 
the  payment  of  the  notes  for  the  purchase 
money  of  the  lots,  from  which  ruling  the 
ero8ft<»mplalnant  Jarvls,  appealed  to  this 
court 

It  has  been  repeatedly  held  by  this  court 
that  a  deed  of  trust  given  to  secure  the 
purchase  money  of  a  homestead  Is  valid  with- 
out the  signature  of  the  wife.  If  that  be 
true,  we  can  see  no  good  or  sufficient  reason 
why  the  same  rule  should  not  equally  apply 
as  to  money  advanced  to  build  the  very 
house  converted  Into  a  homestead.  The  mon- 
ey, while  It  may  not  be  technically  purchase 
money,  creates  and  brings  Into  existence  the 
very  thing  that  becomes  the  homestead.  Ev- 
ery reason  advanced  for  the  protection  of  the 
ptirchase  money  as  against  a  homestead 
right  applies  with  equal  force  and  effect  to 
money  used  to  construct  the  house;  that  Is, 
to  create  and  bring  into  existence  the  very 
subject  claimed  as  a  homestead.    Until  such 


claims  are  satisfied,  homestead  rights  can- 
not attach  as  against  them. 

The  decree  of  the  lower  court  Is  reversed, 
and  the  cause  Is  remanded,  to  be  proceeded 
with  In  accordance  with  this  opinion. 


(94  MUs.  2S4) 

SAMPLE  et  aL  v.  TOWN  OF  VERONA. 

(No.  13,711.) 

(Supreme  Court  of  Mississippi.    Jan.  25,  1909.) 

1.  Statutes  ({  105*)— Sobjects  and  Tinxa 
or  Acts— CoRSTTruTioNAi,  Requibements. 

The  provisions  of  Const  1890,  (71,  that 
every  legislative  act  shall  have  a  title  indicat- 
ing the  subject-matter,  arc  mandatory. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  t  118;    Dec.  Dig.  t  105.*] 

2.  Mdnicipai,  Cobpobatiors  (J  112*)  — Pbo- 
CEKDiNos  OF  CouHoiLf—OBDiWANCKS— Sub- 
jects AND  TlTUtS. 

A  municipal  ordinance  adopted  without  any 
title,  in  violation  of  Code  1906,  f  3406,  is  in- 
valid; the  requirements  of  the  Code  that  the 
subject-matter  must  l>e  clearly  expressed  in  the 
title  being  mandatory. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  (  112.*] 

3.  Eleotions  (S  313*)— Violation  ov  Ei.eo- 
TiON  Laws— j&jjcQAi,  VotiNO— "Ant  Bijic- 

TION." 

A   mnnidpid   election   is   included   In   the 

Fhrase  "at  any  election,"  as  used  in  Oode  1906, 
1122,  making  illegal  voting  at  any  election 
an  indictable  offense. 

[Bd.  Note.— For  other  cases,  see  Biections, 
Cent.  Dig.  S  338 :   Dec.  Dig.  «  313.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  421-422.] 

Appeal  from  Circuit  Court  Lee  County; 
B.  O.  Sykes,  Judge. 

"To  be  officially  reported." 

J.  J.  Sample  and  another  were  convicted 
of  Illegal  voting  at  a  municipal  election  un- 
der an  ordinance  of  the  Town  of  Verona,  and 
they  appeal.    Reversed. 

Anderson  &  Long,  for  appellants.  Geo. 
Butler,  Asst  Atty.  Gen.,  for  for  appellee^ 

WHITFIELD,  C.  J.  The  ordinance  under 
which  these  appellants  were  convicted  was 
adopted  without  any  title  whatever.  Sec- 
tion 3406,  Code  of  1906,  Is  In  the  following 
words:  "An  ordinance  shall  not  contain 
more  than  one  subject,  which  shall  be  clearly 
expressed  in  Its  title;  and  an  ordinance 
shall  not  be  amended  or  revised  unless  the 
new  ordinance  contain  the  entire  ordinance 
as  revised,  or  the  section  or  sections  aa 
amended,  and  the  original  shall  thereby  be  re- 
pealed." Section  71  of  the  Constitution  of 
1890  Is  In  the  following  words:  "Every  bill 
Introduced  into  the  Legislature  shall  have  a 
title,  and  the  title  ought  to  indicate  clearly 
the  subject-matter  or  matters  of  the  pro- 
posed legislation.  Each  committee  to  which 
a  bill  may  be  referred  shall  express.  In  writ- 
ing, its  Judgment  of  the  sufficiency  of  the 
title  of  the  bill,  and  this,  too,  whether  the 
recommendation  be  that  the  bill  do  pass  or 
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do  not  pus."  In  respect  to  conBtltutlonal 
I»OTl8ioii8  of  thla  kind  It  la  said  In  26  A.  & 
E.  Ency.  of  Law  (2d  Bd.)  p.  672:  "In  Ohio 
tbe  peculiar  doctrine  la  maintained  that  the 
provision  is  merely  directory  to  tbe  Legisla- 
ture, giving  the  conrts  no  power  to  declare 
an  act  Invalid  because  Tlolatlve  thereof,  and 
the  Oallfomla  conrt  held  tbe  same  way  iu- 
iet  a  former  Constltntlon  In  that  state. 
Bnt  It  Is  somewhat  difficult  to  conceive  how 
any  express  constltntional  limitation  on  tbe 
power  of  the  Legislature  can  be  regarded  as 
directory  only,  and  certainly  sach  provisions 
ue  evoywhere  else  deemed  to  be  manda* 
toiy,  reqnlTlDg  the  courts  to  pronounce  Inval' 
Id  all  statutes  In  violation  thereof."  Mani- 
festly the  provision  of  our  Constitution  Is 
mandatory  In  this  regard;  and  so,  also,  la 
•ectlon  3406  of  tbe  Code  of  1906  as  to  mu- 
nicipal ordinances.  The  ordinance  should 
have  been  excluded. 

Sectlcm  1122,  Code  of  1906,  U  In  tbe  fol- 
lowing words :  "Any  person  who  shall  vote 
at  any  election,  not  being  legally  qualified, 
or  who  shall  vote  In  more  than  one  county, 
or  at  more  than  one  place  In  any  county,  or 
In  any  city,  town,  or  vlUage  oititled  to  sep- 
arate representation,  or  who  shall  rote  out 
of  the  district  In  which  he  resides,  shall  be 
Uable  to  indictment,  and,  on  conviction,  shall 
be  fined  not  exceedilng  two  hundred  dollars, 
or  be  imprisoned  in  the  county  Jail  not  more 
than  six  months,  or  both."  A  municipal 
election  Is  included  in  tbe  language  "at  any 
electloa" 

But  tor  the  error  in  admitting  this  void 
ordinance  the  judgment  is  reversed,  and  the 
prisoners  discharged. 


(M  litis.  lOT) 

HOUSB  ▼.  STATE.    (No.  18,097.) 

(Supreme  Court  of  Mississippi.    Jan.  25,  1909.) 

L  HOKICTDB  (i  7*)— MOTIVB— Necessitt. 

It  is  not  necessaiy  to  show  motive  to  sus- 
tain a  oooviction  of  murder. 

(Ed.  Note^— For  other  cases,  see  Homldde, 
Dec.  Dig.  i  7.»1 

i.  CuinKAi.  Law   ({   1159*)— Bbvuw— Vn- 

DICT— CORCI.U8ITBNK88. 

A  conviction  of  murder,  rendered  on  con- 
flicting evidence  and  justified  by  evidence,  will 
Dot  be  disturbed  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  «  8074-3083;  Dec  Dig.  |  1108.*' 

&  HoMioiDB  (S  203*)— Dnzra  Declabatiohs— 

GsotniDs  or  Aduissibilitt. 

Decedent  was  shot  and  so  seriously  wound- 
ed that  he  could  not  rise.  The  attending  physi- 
cian told  him  that  he  had  bnt  a  few  hours  to 
live.  He  stated  that  he  wished  to  see  his  par- 
ents, that  he  was  going  to  die.  that  he  believed 
be  was,  and  would  like  to  see  his  wife,  and  that 
if  be  had  to  die  he  would  die  brave.  Shortly 
thereafter  he  made  a  dyingdeclaration,  and  be 
died  within  two  hours.  iBeld,  that  a  proper 
predicate  was  laid  for  the  admission  of  his  dy- 
mg  declaration. 

[Ed.   Note.— For  other  eases,   see   Homicide, 
(3ent  Dig.  ff  430-487;   Dec.  Dig.  i  203.*] 


4.  Homicide  (i  316^— Dnno  DECLA^txiotiB 

— COMPETENQT     OF     DKCI.ABATI0N     AS     EVI- 
DENCE. 

A  dying  declaration,  which  is  the  direct 
result  of  observation  through  declarant's  senses. 
Is  admissible;  but  a  declaration  which  comes 
from  a  course  of  reasoning  from  collateral  facts 
is  inadmissible. 

[Ed.  Note.— For  other  cases,  see  Homldde, 
Cent  Dig.  i  464;   Dee.  Dig.  }  215.*] 

5.  HouioiDK  (S  215*)- DnwQ  Dkci.abatioit8— 

COMFETENCT  OF  DEOLABATION  AS  EVIDENCE. 

A  dying  declaration  that  accused  killed  de- 
clarant without  just  cause  is  admissible  as  a 
statement  of  a  fact,  and  is  not  objectionable  as 
the  opinion  of  the  declarant,  where  everything 
was  known  to  declarant. 

[E2d.  Note.— For  other  cases,  see  Homtdde, 
(Tent  Dig.  n  454-466;   Dec.  Dig.  i  216.*] 

Appeal  from  Circuit  Oourt,  Lee  County; 
B.  O.  Sykes,  Judge. 

3.  D.  House  was  convicted  of  murder,  and 
he  appeals.    Affirmed. 

Guy  Mltehell,  Anderson  St  Long,  and 
Alexander  ft  Alexander,  for  appellant.  Gleo. 
Butler,  Asst  Atty.  Glen.,  for  tbe  State. 

POWELL,  Special  Judge.  Tills  is  an  ap- 
peal from  tiie  circuit  court  of  Lee  county. 
Appellant  was  indicted  for  the  murder  of 
Jim  Putt,  and  tried,  convicted,  and  sentenc- 
ed to  tbe  penitentiary  for  life.  We  gather 
from  tbe  evidence  adduced  that  appellant  and 
deceased,  with  a  party  of  some  four  or  five 
others,  bad  gathered  about  dark  at  a  small 
cotton  house  in  an  old  field,  and  engaged  in 
a  game  of  craps  and  the  consumption  of 
several  quarts  of  whisky.  The  gaming  and 
drinking  continued  until  between  3  and  4 
o'clock  in  the  morning.  During  this  time 
several  of  tbe  party  retired  from  the  game  to 
go  to  their  homes  for  money.  Appellant 
early  in  the  night,  getting  out  of  money, 
pawned  bis  pistol  to  one  Hunter  Moore,  who 
was  in  tbe  game,  and  some  time  about  8 
o'clock  in  tbe  morning,  being  again  short 
of  funds,  left  tbe  bouse  with  bis  brother 
Porter,  ostensibly  to  get  more  money.  In 
a  few  minutes  be  returned  with  a  double- 
barreled  shotgun,  and  some  of  tbe  witnesses 
say  Porter  brought  a  gun  also.  The  state 
witnesses  testify  tliat  at  this  point  Dee 
House,  tbe  appellant,  called  from  Just  out- 
side the  door  of  tbe  cotton  house  to  Jim 
Putt,  who  was  on  tbe  inside,  to  come  out  as 
be  wanted  to  see  him,  and  that  when  Putt, 
the  deceased,  came  out  and  started  towards 
blm,  tbe  appellant  shot  him  with  a  gun 
when  he  was  making  no  hostile  demonstra- 
tion whatever.  Tbe  witnesses  for  the  de- 
fense dented  all  this,  and  claimed  that  the 
first  shot  was  from  a  pistol  and  fired  by 
some  one  nnlmown,  other  than  appellant, 
and  that  before  appellant  fired  be  said, 
"Boys,  don't  come  on  me."  There  was  a  dis- 
pute as  to  tbe  number  of  shots  fired;  tbe 
state  witnesses  testifying  there  were  four 
sbote  from  shotguns  only,  and  tbe  witnesses 
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for  th«  defense  saying  tbere  was  one  pistol 
shot  and  two  sbotgon  reports.  Tbere  was 
also  a  dispute  as  to  whether  the  deceased 
bad  a  pistol  or  not;  but  whm  stripped,  no 
weapon  was  found  on  bis  person,  nor  was 
any  seen  at  the  place  where  be  fell.  No  one 
except  appellant  claims  to  have  seen  deceas- 
ed shoot  at  appellant  or  attempt  to  draw 
any  weapon  apon  blm;  but  be  claims  that 
deceased  did  both. 

Wboi  deceased  was  shot,  all  parties  fled 
from  the  scene  of  the  killing,  leaylng  de- 
ceased, who  was  shot  In  the  stomach,  lying 
upon  the  ground,  where  he  remained  until 
tbe  doctor  came,  about  an  hour  afterwards. 
The  deceased  lingered  for  two  or  three  hours, 
and  died.  Before  he  died  the  attending  phy- 
sician told  him  be  could  not  live  more  than 
five  or  six  hours,  after  which  he  made  the 
following  statement  as  a  dying  declaration: 
"He  said  be  wanted  to  see  his  father  and 
mother;  that  be  was  going  to  die;  that  be 
believed  be  was,  and  would  like  to  see  his 
wife.  He  would  like  to  talk  to  her  before 
be  died.  He  also  said.  If  he  had  to  die,  be 
would  die  brave.  He  said  that  Dee  House 
bad  killed  blm,  and  killed  blm  without 
cause." 

There  are  11  errors  assigned  by  the  appel- 
lant In  his  assignment  of  errors;  but  the 
court,  after  a  careful  examination  of  the 
record,  find  that  only  the  first,  fifth,  and 
eleventh  errors  are  worthy  of  serious  con- 
sideration, and  these  are  the  only  errors 
seriously  urged  by  counsel  for  appellant. 

The  first  error  assigned  Is  that  the  court 
erred  in  not  sustaining  defendant's  motion 
for  a  new  trial  on  the  ground  that  the  Jury 
found  contrary  to  the  evidence.  In  support 
of  this  assignment  it  is  strongly  urged  that 
no  motive  was  shown  for  the  killing.  It  is 
true  that  the  record  in  this  case  does  not 
disclose  any  adequate  motive  for  the  awful 
tragedy;  but,  while  such  disclosure  may  and 
often  does  give  tone  and  color  to  the  actions 
of  the  parties.  It  is  not  absolutely  necessary 
to  show  the  motive  in  order  to  sustain  con- 
viction, for  sometimes  knowledge  of  the 
secret  motive  may  die  with  the  dead  man, 
or  be  locked  up  In  the  breast  of  the  slayer. 
While  the  facts  in  this  case  are  much  dis- 
puted, we  are  not  prepared  to  say  that  the 
jury,  who  beard  all  the  testimony,  saw  the 
witnesses,  and  knew  tbelr  manner  of  tes- 
tifying, were  not  fuly  Justified  in  the  verdict 
rendered. 

The  eleventh  error  assigned  is  that  the 
district  attorney,  in  bis  closing  argument, 
over  the  objection  of  defendant,  was  permit- 
ted to  comment  on  the  numerous  instruc- 
tions given  for  the  defense,  and  to  warn 
the  Jury  of  the  necessity  of  its  doing  Its  duty 
to  keep  the  country  from  running  red  with 
blood.  In  support  of  this  assignment  a  long 
excerpt  from  the  speech  of  the  district  at- 
torney Is  copied  in  the  record.  This  court 
has  always  Jealously  guarded  the  rights  of 
defendants  against  unwarranted  attacks  by 


too  zealous  attorneys  for  the  state,  and  we 
have  frequentiy  reversed  cases  for  that  rea- 
son; but  in  this  case,  after  a  most  careful 
reading  of  bis  remarks,  we  are  unable  to 
say  that  the  district  attorney  has  transgres- 
sed the  bounds  of  legitimate  argument  or 
gone  beyond  the  scope  of  reasonable  com- 
ment 

The  next  and  last  assignment  which  we 
shall  notice  Is  the  fifth  In  the  appellant's 
assignment  of  errors,  to  wit:  "The  court 
erred  in  admitting  the  dying  declaration  of 
deceased  over  defendant's  objections."  In 
support  of  this  assignment  two  objections 
are  urged:  First,  that  the  proper  predicate 
was  not  laid;  and,  second,  that  what  was 
said  was  not  the  statement  of  a  fact,  but 
only  the  expression  of  an  opinion. 

First,  then,  as  to  the  predicate.  The  de- 
ceased had  been  grievously  wounded  in  the 
stomach  and  was  unable  to  arise,  though  he 
had  dragged  himself  a  few  feet  from  the 
spot  where  he  first  fell.  The  attending  phy- 
sician had  told  blm,  but  a  short  time  before 
the  declaration,  that  be  bad  but  five  or  six 
hours  to  live,  and  in  fact  be  died  within  two 
hours.  The  declaration  was  as  before  stat- 
ed: "He  wanted  to  see  bis  father  and  moth- 
er; that  he  was  going  to  die;  that  he  be- 
lieved be  was,  and  would  like  to  see  his  wife 
before  be  died;  that,  if  I  have  to  die,  I 
want  to  die  brave.  He  said  that  Dee  House 
bad  killed  blm,  and  killed  him  wltboat 
cause."  It  is  ably  urged  by  counsel  for  ap- 
pellant that  the  use  of  the  words  "If  I  have 
to  die"  by  deceased  raises  a  reasonable  doubt 
of  bis  entire  conviction  of  Impending  dissolu- 
tion. Taking  Into  consideration  all  that  de- 
ceased said,  and  the  condition  under  which  bis 
declaration  was  made,  we  think  deceased  was 
fully  conscious  that  bis  end  was  at  band, 
and  that  bis  declaration  was  made  under 
the  realization  and  solemn  sense  of  impend- 
ing death,  and  therefore  bold  that  the  proper 
predicate  was  laid. 

The  question  as  to  the  admissibility  of  the 
latter  part  of  bis  statement,  to  wit,  that  "Dee 
House  killed  me,  and  killed  me  without 
cause,"  presents  a  more  serious  question. 
The  distinguished  counsel  for  appellant  very 
strongly  urge  that  the  expression  "he  killed 
me  without  cause"  is  not  a  statement  of 
fact,  but  only  the  expression  of  an  opinion, 
and  hence  not  admissible  in  evidence.  The 
courts  of  last  resort  in  the  various  states  are 
undoubtedly  somewhat  divided  upon  this 
question,  as  will  be  seen  from  an  inspection 
of  the  very  elaborate  and  able  briefs  of 
counsel  on  both  sides  of  this  case,  though 
the  large  majority  bold  that  the  words  used 
In  this  case,  and  kindred  expressions,  are 
admissible  as  statements  of  fact,  and  not 
mere  expressions  of  opinion.  For  an  ex- 
haustive collation  of  authorities  on  this 
point,  see  Wlgmore  on  Evidence,  vol.  2,  i 
1447,  and  notes  thereunder.  This  court  has 
twice  directly  passed  upon  the  question  at 
Issue.     In  the  case  of  Payne  t.  State,  61 
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Miss.  161,  Judge  Campbell,  speaking  for 
this  conrt,  says  that  the  statement  "that  the 
defendant  shot  him  without  cause  was  a 
statement  of  fart,  and  not  an  opinion  or 
Inference  of  the  declarant,"  and  was  ad- 
missible. In  the  case  of  Powers  t.  State, 
74  Miss.  777,  21  Sonth.  657,  this  court,  speak- 
ing through  Judge  Woods,  said:  "The  evi- 
dence of  the  statement  made  by  the  deceas- 
ed to  the  accused  to  the  effect  that  'you 
have  killed  me  without  cause'  was  properly 
admitted  as  a  dying  declaration,  as  well  as 
a  statement  made  to  the  accused  and  not 
denied  by  him."  Inferentlally  this  conrt 
adopted  the  same  view  in  the  case  of  Ken- 
drlck  T.  State,  S5  Hiss.  4S6,  and  Lipscomb  r. 
State,  75  Miss.  559,  23  South.  210,  230. 

To  us  the  true  and  proper  test  as  to  ad- 
missibility Is  whether  the  statement  Is  the 
direct  result  of  obserratlon  through  the  de- 
clarant's senses,  or  comes  from  a  course  of 
reasoning  from  collateral  facts.  If  the  for- 
mer, it  is  admissible;  If  the  latter,  it  Is  inad- 
missible. State  ▼.  Williams,  67  N.  O.  12; 
Upscomb  y.  State,  75  Miss.  659,  28  South. 
210.  230.  If  the  facts,  as  shown  by  all  the 
testimony,  as  in  the  case  of  Jones  v.  State, 
79  Miss.  300,  30  South.  759,  could  not  have 
been  known  to  the  declarant,  then  his  state- 
ment would  necessarily  be  founded  on  in- 
ference, rather  than  known  facts,  and  would 
be  an  opinion  not  admissible;  but  if,  as  In 
this  case,  everything,  as  shown  by  all  the 
evidence,  was  fully  known  to  declarant,  we 
fall  to  see  why  his  statement  that  the  kill- 
ing was  without  cause  was  not  the  statement 
of  a  fact,  and  admissible.  We  prefer  to 
stand  with  the  majority  of  the  courts  and 
with  onr  own  previously  expressed  opin- 
ions, and  hold  that  the  declaration  in  this 
case  was  one  of  fact,  and  not  one  of  mere 
opinion. 

We  therefore  hold  that  the  Judgment  of 
the  lower  conrt  In  admitting  this  dying  dec- 
laration was  correct,  and  the  case  is  af- 
firmed. 

(M  Miss,  m) 

CRENSHAW  on,  CO.  v,  JOHNSON,  SheriCf. 

(No.  18,463.) 
(Supreme  Court  of  Mississippi.    Jab.  25,  1909.) 

Jj.cBiBta  (i  18*)— On.  Mills— Basis  of  As- 

mwnrKNT— ' '  Capital.  ' ' 

The  "capital"  on  which  the  privilege  taxes 
on  cotton  seed  oil  mills  are  based,  under  CV>de 
1906,  i  3801,  Is  the  property  or  assets  invested 
and  used  in  the  business,  rather  than  the  cor- 
porate stock. 

[Ed.  Note.— For  other  cases,  see  licenses. 
Cent  DJR.  I  47 ;    Dec.  Dig.  {  !&• 

For  other  definitions,  see  Words  and  Phrases, 
TOL  1,  pp.  954-958 ;   vol.  8,  p.  7595.] 

Appeal  from  CHrcnlt  Court,  Panola  Coun- 
ty; W.  A.  Roane^  Judge, 

Action  by  H.  M.  Johnson,  sheriff,  against 
the  Crenshaw  Oil  Company.  Plaintiff  had 
Judgment,  and  defendant  appeals.    Reversed. 


Alexander  &  Alexander  and  Shands  & 
Montgomery,  for  appellant  J.  B.  Stirling, 
Atty.  Gen.,  for  appellee. 

HARPER,  Special  Judge.  The  Crenshaw 
Oil  Company  operates  an  oil  mill.  Its  capital 
stock  exceeds  |30,000,  which  amount  it  in- 
vested In  the  oil  mill  business.  But  for  some 
reason  the  company  did  not  succeed,  and  the 
value  of  its  capital  stock  greatly  depreciated. 
In  the  fall  of  1907  the  sheriff  of  Panola  coun- 
ty sued  the  oil  mill  company  for  $350  for  fail- 
are  to  pay  the  privilege  license  of  $175,  as- 
sessed by  section  8801,  Code  of  1906:  "On 
each  cotton  seed  oil  mill,  where  the  capital 
exceeds  thirty  thousand  dollars,  and  less 
than  seventy  five  thousand  dollars,  $175." 
The  case  was  submitted  to  the  Judge  in  lieu 
of  a  Jury,  who  according  to  the  special  bill 
of  exceptions  found  as  follows:  "The  evi- 
dence shows  that  the  amount  originally  In- 
vested In  the  oil  mill  business  by  plaintiff 
company  exceeded  |30,000.  The  evidence, 
which  was  undisputed,  further  showed  that 
the  aggregate  value  of  all  the  property,  real, 
personal,  and  mixed,  of  said  company,  now 
engaged  In  the  oil  mill  business  and  so  en- 
gaged on  the  1st  day  of  May,  1907,  was  $21,- 
000.  In  this  state  of  facts  the  court  held  the 
plaintiff  liable  to  the  privilege  tax,  holding 
that  the  amount  of  money  originally  Invested 
in  the  business  is  what  Is  meant  by  the  word 
'capital,'  and  not  what  was  the  fair  market 
value  of  the  property  at  the  taxing  period, 
and  held  that  the  capital  was  not  affected 
by  depreciation  of  value  of  the  property 
which  represents  the  original  Investment" — 
and  accordingly  rendered  a  Judgment  against 
the  oil  mill  company  for  $350. 

We  are  of  the  opinion  that  the  measure  of 
the  liability  of  the  appellant  is  the  value  of 
the  assets  used  and  invested  in  the  business 
during  May  of  the  year  in  which  the  tax  Is 
collected,  and  not  the  value  of  the  assets 
originally  used  and  Invested  in  the  business. 
We  think  this  question  is  virtually  settled  by 
the  case  of  Hazlehurst  Oil  Company  v.  De- 
cell  (Miss.)  33  South.  412.  Under  the  lan- 
guage of  this  statute  we  do  not  think  that  the 
value  of  the  capital  stock  Is  material  or  rele- 
vant; but  It  Is  the  value  of  the  capital,  or 
property,  or  assets  Invested  and  used  In  the 
business,  as  distinguished  from  the  capital 
stock. 

.  The  Judgment  of  the  lower  court  Is  revers 
ed,  and  the  cause  remanded,  to  be  proceeded 
with  in  accordance  with  this  opinion, 

(94  Miss.  7C9) 
STEWART  T.  PETTIT.     (No.  13,664.) 
(Supreme  Court  of  Mississippi.    Jan.  25,  1909.) 

JaSTICES    OF    THE    PBACB    (J    70*)  —  ACTJON  — 

When  Couuerced — ^Issuance  of  Summons 
— "Commencement  of  Action." 

Generally   a  suit  is  not  commenced   until 
■nmrnons  has  been  issued,  and  under  Code  1006, 
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i  728,  piovldinK  that  certain  actions  shall  be 
commenced  by  filing  a  declaration  on  which  a 
summons  shall  immediately  issue,  and  that  an 
action  is  deemed  to  have  been  commenced  at  the 
filing  of  the  declaration,  if  a  summons  issue 
thereon,  etc.,  an  action  cannot  relate  back  to  the 
Aling  of  a  claim  before  a  justice,  but  must  re- 
late to  the  issuance  of  summons,  where  issuance 
WM  delayed  at  plaintiff's  direction. 

IE6.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  {  231 ;   Dec.  Dig.  {  70.* 

For  other  definitions,  see  Words  and  Phrases, 
yol.  2,  m.  1281-128&1 

Appeal  from  Circuit  Court,  Pontotoc  Conn- 
ty ;  E.  O.  Sykea,  Judge. 

Action  by  B.  F.  Pettit  against  8.  S.  Stew- 
art. From  tbe  ludgment  of  the  circuit  court, 
on  appeal  from  Justice  court,  plaintiff  ap- 
peals.   RfiTersed  and  remanded. 

Mitchell  &  Mitchell,  for  appeUant  O.  A. 
Bratton,  for  appellee. 

HARPER,  Special  Judge.  Pettit  sued 
Stewart  to  recover  on  a  contract  tbat  l>ecame 
due  on  January  15,  1904.  On  January  9, 
1907,  Pettit  presented  his  claim  to  the  jus- 
tice of  the  peace,  and  asked  him  to  file  tbe 
same,  but  directed  him  not  to  Issue  summons 
until  he  heard  further  from  him.  The  sum- 
mons was  not  Issued,  as  a  matter  of  fact,  un- 
til January  28th.  There  is  some  conflict  and 
uncertainty  in  the  testimony  as  to  the  time 
when  Pettit  directed  the  Justice  of  the  peace 
to  issue  the  summons,  Riq;>ellant  contending 
that  the  direction  was  not  given  until  aft- 
er January  15th;  but  lx)th  concede  that  it 
was  some  days  after  the  filing  of  the  claim, 
to  wit,  January  9th. 

The  general  rule  seems  to  be  clearly  settled 
that  a  suit  is  not  commenced  until  summons 
has  been  issued,  and  hence  this  suit  was  bar- 
red, unless  prevented  by  our  statute  on  the 
bringing  of  suits,  which  is  as  follows:  "Sec. 
728  (670)  Code  1906.— Except  in  cases  in 
which  It  1b  otherwise  provided,  the  manner 
of  commencing  an  action  in  tbe  circuit  court 
shall  be  by  filing  in  the  office  of  the  clerk  of 
such  court  a  declaration,  on  which  a  sum- 
mons for  tbe  defendant  shall  be  immediately 
issued ;  and  an  action  shall,  for  all  purposes, 
be  considered  to  have  been  commenced  and 
to  be  pending  from  the  time  of  the  filing  of 
the  declaration,  if  a  summons  shall  be  issued 
thereon  for  the  defendant,  and,  if  not  execut- 
ed, other  like  process,  in  succession,  may  be 
issued,  in  good  faith,  for  tbe  defendant" 

It  will  be  seen  that  the  statute  provides 
that  the  commencement  of  the  suit  shall  date 
from  the  time  of  filing  the  claim  or  demand, 
provided  the  summons  shall  be  immediately 
issued.  In  the  instant  case  tbe  summons  was 
not  Immediately  issued,  but  was  deliberately 
delayed  by  express  order  and  direction  of  the 
plaintiff.  Under  such  circumstances  we  are 
clear  that  the  commencement  of  the  suit  can- 
not relate  back  to  the  time  of  the  filing  of 
the  claim,  but  must  be  referred  to  the  date 
of  the  issuance  Of  the  summons  itself.    The 


statute  must  be  strictly  complied  with;  oth- 
erwise the  usual  rule  of  law  as  to  the  com- 
mencement of  suits  must  govern.  Under  our 
view  of  the  law,  it  makes  no  difference  when 
the  direction  for  the  issuance  of  tlie  summons 
was  given,  as  the  commencement  of  the  suit 
must  date  either  from  tbe  filing  of  the  Instru- 
ment itself,  or  from  ttie  actual  issuance  of 
the  summons  in  good  faith,  and  with  intent 
tlut  the  same  should  be  promptly  served. 

The  Judgment  of  the  lower  court  is  revers- 
ed, and  the  cause  remanded,  to  be  proceeded 
with  In  accordance  with  this  opinion. 


(96  Hiss.  261) 

SLAUGHTER  v.  MERIDIAN  UOHT  ft  RY. 

CO.    (No.  13,2304t- 
(Supreme  Court  of  Missisaippi.    ^an.  18,  1909.) 

1.  Eminbrt  Domain  (J  119*)— Aora  CowsM- 

TUTINO  APPBOFBIATIOir   OF   PBOFKBTT. 

The  common  law  cannot  be  resorted  to  for 
ascertaining  whether  the  operation  of  a  street 
railway  is  a  legitimate  uae  of  the  street,  or  im- 
poses an  additional  burden  authorizing  tbe  abut- 
ting  owner  to  recover  therefor;  bnt  each  state 
most  form  its  own  jarispmdence  on  the  subject 
under  its  own  Constitution  and  laws. 

[E3d.  Note.— For  other  cases,  see  Eminent  Do- 
main, Dec.  Dig.  {  119.*] 

2.  Eminknt  Domain  ((  101*)— Appbopbiatioit 
or  Pbopkett. 

Under  Const  1890,  }  17,  providing  that 
private  property  shall  not  be  taken  or  damaged 
for  public  use,  except  on  compensation  being 
first  made,  there  can  be  no  change  in  a  street, 
by  raising  or  lowering  tbe  grade  thereof,  for 
ordinary  purposes  of  street  use  and  for  neater 
convenience  of  the  public  in  the  use  thereof, 
without  liability  to  the  abutting  owner  for  the 
consequential  damages. 

[Ed.  Note.— For  other  cases,  see  Eminent 
Domain,  Cent  Dig.  i  269;   Dec.  Dig.  |  101.*] 

3.  Eminbnt  DOMAm  (J  119*)— Acts  (Jowsn- 
TUTING  Appbopbiation  OP  Pbopkbtt. 

Under  Const  1890,  f  17,  providing  that  pri- 
vate property  shall  not  be  taken  or  damaged  for 
public  use,  except  on  compensation  being  first 
made,  a  street  railway  imposes  an  additional 
burden  on  ttie  street  authorising  the  abutting 
owner  to  additional  damages  therefor,  whether 
the  street  is  broad  or  narrow. 

[EM.  Note. — For  other  cases,  see  Eminent  Do- 
main, Dec  Dig.  i  119.*] 

Appeal  from  Chancery  Court,  Lauderdale 
(bounty;  J.  L.  McCasklll,  Chancellor. 

"To  be  officially  reported." 

Suit  by  Mrs.  McKie  Slaughter  against  the 
Meridian  Light  &  Railway  Company.  From 
a  decree  dismissing  the  bill,  complainant  ap- 
peals.   Reversed  and  remanded. 

O.  Q.  Hall,  Hall  ft  Jacobson,  for  appellant 
Miller  ft  Baskln,  for  appellee. 

MAYES,  J.  During  the  year  1906  the 
Meridian  Light  ft  Railway  Company  obtained 
from  tbe  municipal  authorities  of  the  city  of 
Meridian  the  right  to  construct  and  operate 
a  street  railway  line  on  certain  streets  in  the 
city  of  Meridian,  one  of  the  streets  being 
Twelfth  avenue.    This  avenue  is  only  40  feet 
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t  Opinion  withdrawn.    See  48  South.  1040. 
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wide  from  property  line  to  property  Une. 
Tbe  sidewalk  on  one  side  Is  8  feet  wide,  and 
tbe  sidewalk  on  the  other  side  Is  8  feet  wide, 
teaTlog  a  space  for  the  street  proper  of  23 
feet,  down  the  center  of  which  the  railway 
company  has  placed  its  Une.  When  the  car 
Is  In  operation  It  occupies  a  space  of  8  feet 
In  the  center  of  the  street,  leaving  a  space 
of  6  feet  2  Inches  between  the  outer  edge  of 
the  car  and  the  curb.  The  standard-gauge 
wagon  is  about  6  feet  from  outer  edge  to  out- 
er edge  of  hub,  according  to  the  testimony, 
leaving  only  about  2  inches  of  space  between 
the  car  and  wagon  when  passing  on  the 
street  It  is  true  that  it  is  shown  by  the  tes- 
timony that  the  city  ordinances  permit  only 
an  8-foot  sidewalk  on  avenues  of  this  char- 
acter and  width;  but  this  cannot  alter  the 
principle  in  this  case.  Mrs.  Slaughter  owns 
an  entire  block  abutting  this  street,  except 
about  72  feet  owned  by  another  party;  Mrs. 
Slaughter's  frontage  being  about  217  feet  on 
this  avenue.  On  the  12th  day  of  July,  1906, 
Mrs.  Slaughter  filed  a  bill  in  the  chancery 
court  seeking  to  restrain  the  railway  company 
from  operating  Its  road  on  Twelfth  avenue 
until  they  had  compensated  her  for  the  dam- 
age done  her  property  by  the  operation  of 
tbe  street  railway,  and,  further,  for  damage 
claimed  because  of  certain  excavations  made 
by  the  company  In  placing  their  line  on  the 
avenue. 

The  property  in  question  had  formerly  be- 
longed to  the  mother  of  Mrs.  Slaughter ;  but, 
tbe  mother  having  been  killed  by  a  cyclone 
some  time  In  March,  1906,  Mrs.  Slaughter  had 
inherited  the  property  and  was  sole  owner. 
The  record  shows  that  there  were  various 
protests  entered  against  the  placing  of  this 
railway  on  the  avenue  by  the  different  owners 
of  the  property  before  the  track  was  placed 
In  tbe  street,  so  that  no  question  of  waiver 
or  estoppel  is  presented  in  any  way.  Tbe 
narrowness  of  the  street  makes  it  difficult 
and  almost  impossible  for  a  vehicle  to  be 
in  the  street  at  the  same  time  with  tbe  car, 
and  the  street  is  rendered  much  less  avail- 
able for  ordinary  traffic  since  the  occupation 
of  the  street  by  tbe  railroad  company.  Of 
this  there  can  be  no  doubt  The  testimony 
falls  to  show  that  Mrs.  Slaughter  was  dam- 
aged by  any  excavations  made  by  the  rail- 
road company,  and  the  chancellor  so  found 
as  a  fact  and  we  think  correctly.  If  Mrs. 
Slaughter  is  damaged  by  any  excavations, 
•udi  excavations  as  produced  the  damage 
were  made  by  the  city,  and  not  tbe  railway 
company.  But  tbe  testimony  shows  that  by 
the  maintenance  and  operation  of  this  rail- 
way the  property  of  Mrs.  Slaughter  is  de- 
preciated in  value  in  a  sum  variously  esti- 
mated at  from  $500  to  $1,250.  On  the  hear- 
ing the  chancellor  adjudged  that  Mrs.  Slaugh- 
ter was  not  entitled  to  recover,  and  dismissed 
the  bill,  from  which  Judgment  an  appeal  is 
prosecuted  to  this  court 

Tbe  sole  question  presented  by  this  record 
It  whether  or  not  a  street  railway  and  its 


maintenance  and  operation  may  be  said  to  be 
one  of  the  legitimate  uses  of  a  street,  In  con- 
templation of  the  parties  at  the  time  of  the 
original  taking,  so  as  not  to  Impose  an  addi- 
tional burden  on  the  street  when  afterwards 
placed  there,  and  precluding  abutting  prop- 
erty owners  from  claiming  additional  dam- 
age? If  such  has  been  the  rule  heretofore, 
does  not  section  17  of  the  Constitution  of  1890 
change  the  rule?  The  question  In  this  case  Is 
presented  to  this  court  for  decision  for  tbe 
first  time.  We  have  before  us  the  holding  of 
all  the  courts  on  this  subject  and  in  addition 
to  this  we  also  have  what  many  of  the 
courts  did  not  have  at  the  date  they  were 
called  on  to  decide  this  question ;  that  Is,  we 
have  a  fully  developed  system  of  street  rail- 
ways, and  the  relation  of  the  street  railway 
to  the  public  and  its  effect  on  the  value  of 
property  adjacent  to  it  can  now  be  seen  in 
all  its  aspects.  It  is  undoubtedly  true  that  the 
great  weight  of  earlier  authority  is  in  favor 
of  the  holding  that  the  abutting  property 
owner  is  not  entitled  to  additional  compensa- 
tion when  the  street  is  subjected  to  street 
railway  uses  after  the  original  taking,  and 
that  such  a  use  does  not  impose  an  addition- 
al servitude  on  a  street;  but  it  Is  not  to  be 
forgotten  that  many  of  the  decisions  so  hold- 
ing were  made  at  a  time  when  street  railways 
were  not  in  common  use,  and  under  Consti- 
tutions that  provided  comx)enBation  only  for 
the  taking  of  property,  and  not  for  conse- 
quential damage,  as  does  our  Constitution. 

In  order  to  properly  understand  this  ques- 
tion, it  will  be  necessary  to  review  to  a  limit- 
ed extent  the  history  of  street  railways  and 
the  decisions  bearing  upon  this  subject  The 
first  street  railway  of  which  we  have  any 
history  was  constructed  by  one  John  Steph- 
enson in  1831  in  tbe  city  of  New  York.  This 
venture  proved  a  failure  from  a  commercial 
standpoint,  and  in  a  short  while  was  aban- 
doned. The  enterprise  was  again  resumed 
in  1845,  and  from  this  date  it  may  be  said 
that  this  system  of  street  traffic  became  firm- 
ly established.  Tbe  first  street  railway  was 
operated  in  Boston  in  1856,  in  Philadelphia 
in  1857,  and  in  New  Orleans  In  1861.  The 
first  electric  street  railway  was  constructed 
In  Cleveland,  Ohio,  in  1884.  It  is  thus  seen 
that  the  street  railway  as  now  in  use  in  near- 
ly all  the  cities  is  a  thing  of  modem  origin. 
The  common  law  cannot  be  resorted  to,  for 
the  purpose  of  ascertaining  whether  or  not 
such  uses  of  the  street  can  be  said  to  bave 
been  within  tbe  contemplation  of  the  parties 
at  the  time  of  the  taking,  because  there  is  no 
common  law  on  the  subject  Each  state  must 
form  its  own  jurisprudence  on  this  subject 
and  tbe  question  must  be  determined  under 
its  own  Constitution  and  laws. 

It  was  a  known  fact  that  under  tbe  Oonsti: 
tutlon  of  1869,  providing  for  compensation 
to  the  owner  of  property  f6r  public  use,  the 
property  owner  often  suffered  damage  as  a 
consequence  of  the  taking  for  which  there 
could  be  no  recovery.    When  tbe  constitution- 


Digitized  by  CjOOQIC 


8 


48  SOUTHBIIN  BEPORTBR. 


(Mlas. 


al  convention  met  In  1890  a  more  liberal  and 
Jnst  rule  was  established.  In  that  by  section 
17  It  was  proTlded  that  the  property  owner 
dhonld  be  compensated  for  both  the  taking 
and  for  damaging.  Under  this  section  of  the 
€k>n8titutlon  individual  rights  are  guarded 
completely,  and  it  is  now  Impossible  for  an 
individual  to  Buffer  damage  to  his  property 
rights  through  public  uses  without  full  com- 
pensation. No  narrow  construction  should 
ever  be  given  to  this  clause  of  the  Ck>nstltu- 
tlon,  adopted,  as  it  was,  to  more  fully  secure 
individual  right 

The  first  construction  of  this  section  of  the 
Constitution  was  in  the  case  of  VIcksburg 
V.  Herman,  72  Miss.  211,  16  South.  434.  Her- 
man owned  certain  lots  in  the  city  of  VIcks- 
burg fronting  on  Belmont  and  Monroe  streets. 
These  streets  had  originally  been  dedicated 
to  public  use  and  a  grade  established  there- 
on. Subsequently  a  new  grade  was  establish- 
ed by  the  city,  and  In  so  doing  the  property 
of  Herman  was  damaged  as  a  consequence. 
The  streets  In  question  had  originally  been 
used  by  the  public,  and  the  change  in  grade 
was  merely  for  the  purpose  of  improving  the 
street  and  making  It  more  available  for  pub- 
lic uses.  The  court,  speaking  through  Judge 
Woods,  said:  "Under  our  former  Constitu- 
tions, which  provided  only  for  due  compensa- 
tion to  the  owner  for  taking  private  property 
for  public  use,  it  tiad  been  long  held  that,  to 
entitle  the  private  owner  to  compensation  for 
the  taking  of  bis  property  for  public  use, 
there  must  be  an  invasion  of  the  property,  a 
trespass  upon  it,  and  an  appropriation  of  it  to 
public  use.  There  must  have  been,  formerly, 
tiiat  which  amounted  to  a  deprivation  of  the 
owner  of  his  property ;  and  merely  consequen- 
tial injuries,  resulting  from  the  loss  or  im- 
pairment of  some  rights  incident  to  the  use 
or  enjoyment,  there  being  no  invasion  of  the 
property  itself,  were  not  covered  by  the  con- 
stitutional prohibition.  Such  was  the  law 
as  understood  and  applied  before  the  incor- 
poration of  the  new  words  we  have  referred 
to.  The  words  are  without  limitation  or 
qualification.  They  embrace  within  their  in- 
hibition all  those  attempting  to  convert  pri- 
vate property  to  public  use,  artificial  as  well 
as  natural  persons,  municipal  and  other  cor- 
porations alike;  and  they  cover  all  damages 
of  whatever  character.  •  •  •  The  citizen 
must  now  be  held,  under  this  new  provision 
of  our  fundamental  law,  to  be  entitled  to  due 
compensation  for,  not  the  taking  only  of  his 
property  for  public  use,  but  for  all  damages 
to  his  property  that  may  result  from  works 
for  public  use.  He  is  now  secured  in  his 
property,  and  his  use  and  enjoyment  of  his 
property.  The  burdens  formerly  borne  by  the 
citizen,  resulting  from  damage  done  his  prop- 
erty by  a  diminution  or  destruction  of  his 
right  to  use  and  ^njoy  his  own,  were  designed 
by  tills  new  constitutional  rule  to  be  placed 
upon  those  by  whose  action  the  diminution  or 
destruction  was  wrought" 


In  the  case  of  Warren  County  ▼.  Rand,  88 
Miss.  395,  40  South.  481,  where  the  suit  was 
by  Rand  for  damage  done  his  property  as  a 
mere  consequence  of  a  change  of  grade  in  the 
highway  already  dedicated  to  public  use,  the 
court  held  the  county  liable  for  the  conse- 
quential injury.  To  the  same  effect  was  the 
case  of  Williams  v.  City  of  Jackson  (Miss.) 
46  South.  551.  In  the  case  of  King  v.  Rail- 
way Co.,  88  Miss,  456,  42  South.  204,  6  L.  R. 
A.  (N.  S.)  1036,  117  Am.  St  Rep.  749 ;  Camp- 
bell, Special  Judge,  delivering  the  opinion  of 
the  court  said  that:  "CaoBt  1890,  {  17, 
makes  the  right  of  the  owner  of  private  prop- 
erty superior  to  that  of  the  public,  reversing 
the  former  rule  that  the  Individual  might  be 
made  to  suffer  loss  for  the  public.  He  may 
still  be  compelled  to  part  with  his  property 
for  public  use,  but  only  on  full  payment  for 
it  or  any  right  In  relation  to  it  Before  the 
Constitution  of  1890  it  was  held  that  a  mu- 
nicipality might  cut  down  a  street  to  the  in- 
Jury  of  abutting  owners  without  any  liability 
to  them  (White  v.  Yazoo  City,  27  Miss.  357), 
and  a  river  might  be  turned  away  from  a 
plantation  fronting  on  it  without  compensat- 
ing the  owner  (Homochltto  River  Com'rs  v. 
Withers,  29  Miss.  21,  C4  Am.  Dec.  126).  and 
damage  could  be  done  to  the  property  from 
constructing  a  levee  without  any  right  of  the 
owner  to  be  Indemnified  (Richardson  v.  Board 
of  Levee  Com'rs,  68  Miss.  639,  9  South.  351). 
This  was  because  of  the  rule  that  the  right 
of  the  public  was  superior  to  that  of  the  in- 
dividual. The  decisions  of  this  court  since 
the  Constitution  of  1890  give  full  effect  to  the 
Just  rule  established  by  its  seventeenth  sec- 
tion, by  maintaining  the  right  of  the  owner 
to  be  fully  compensated  for  any  loss  of  value 
sustained  from  any  physical  Injury  to  his 
property  or  disturbance  of  any  right  in  rela- 
tion to  it  whereby  Its  market  value  is  di- 
minished." 

The  object  in  citing  these  cases  is  to  show 
that  under  this  section  of  the  Constitution  our 
court  has  held  that  although  there  has  been  a 
prior  taking  of  private  property  for  street  us- 
es, and  the  change  made  in  the  street  or  high- 
way Is  only  for  the  purpose  of  making  the 
use  of  the  street  as  such  more  efficient  and 
for  the  greater  convenience  of  the  public, 
and  for  only  the  ordinary  purposes,  yet  any 
new  thing  done  to  the  street  producing  dam- 
age to  the  abutter  as  a  consequence,  entitles 
him  to  additional  compensation,  thus  giving 
a  broad  construction  to  the  Constitution  and 
precluding  the  idea  of  damage  without  re- 
sponsibility therefor.  This  holding  of  the 
court  Is  In  the  face  of  many  authors  treat- 
ing the  subject  of  eminent  domain.  Thus, 
in  Lewis  on  Eminent  Domain,  i  92,  it  Is  held 
that  there  can  be  no  recovery  for  a  mere 
change  in  the  grade  of  a  street  or  highway. 
To  the  same  effect  is  2  Abbott  on  Munici- 
pal Corporations,  {  810,  and  almost  all  au- 
thors writing  on  this  subject  We  cite  these 
authorities  to  show  that  our  own  court  is 
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not  In  line  with  this  holding,  bnt  nnder  sec- 
tion 17  of  the  Constitution  has  adopted  a 
different  role. 

BaTing  shown  by  our  authorities  that  there 
can  be  no  change  In  a  street  or  highway, 
eren  where  that  change  is  for  ordinary  pur- 
poses of  street  use  and  for  greater  conven- 
ience of  the  public  in  its  use,  by  raising  or 
lowering  the  grade  thereof,  without  liabili- 
ty to  the  abutting  owner  tor  consequential 
damage,  the  next  question  we  have  to  con- 
sider Is:  Where  there  has  been  no  change 
In  the  grade  in  any  way,  but  the  street  Is  mere- 
ly permitted  to  be  used  by  a  street  railway, 
does  such  use  Impose  an  additional  burden 
on  the  street  In  such  way  as  to  entitle  an 
abutting  owner  to  additional  compensation? 
Can  such  use  of  the  street  be  said  to  be  a 
legitimate  use,  and  in  contemplation  of  the 
parties  at  the  time  of  the  original  taking? 
At  most,  the  building  of  a  street  car  line  on 
any  street  is  but  a  remote  possibility,  depend- 
ing upon  many  things'  which  may  never  hap- 
peo,  and  such  a  remote  responsibility  that 
a  landowner  could  hardly  ask  that  a  sum  ad- 
ditional to  the  actual  value  of  the  land 
should  be  allowed  him  at  the  time  of  the 
taking.  That  hacks,  wagons,  buggies,  foot 
passengers,  and  all  such  will  make  use  of 
tiie  street  Is  a  certainty ;  hence  these  things, 
iB  the  very  nature  of  it,  are  contemplated 
uses  of  the  street  But  the  remote  possibil- 
ity that  any  individual  or  corporation  will 
at  any  time  deem  It  financially  advisable  to 
eonstruct  and  operate  a  street  railway  on 
the  street  Is  the  merest  possibility,  too  re- 
mote to  be  considered  as  an  element  of  dam- 
age when  the  property  is  taken.  On  this 
mbject  we  will  first  consider  what  our  own 
court  has  had  to  say. 

In  the  case  of  Stowers  ▼.  Telegraph  Com- 
pany. 68  Miss.  559,  9  South.  856,  12  L.  R.  A. 
804.  24  Am.  St.  Rep.  290,  It  was  held  that 
a  municipal  corporation  could  not  authorize 
a  telegraph  company  to  construct  its  line 
along  a  public  street  without  making  com- 
pensation to  the  owner,  holding  that  It  was 
an  additional  servitude.  In  this  case,  and 
tat  the  case  of  Theobold  ▼.  Ij.,  N.  O.  &  T.  Ry., 
68  Miss.  279,  6  South.  230,  4  L.  R.  A.  735, 
14  Am.  St.  Rep.  564,  It  was  also  held  that 
this  was  true,  regardless  of  whether  or  not 
the  fee  was  In  the  public  or  the  abutting 
owner.  In  the  case  of  Telephone  Co.  v. 
Oassedy,  78  Miss.  666,  29  South.  762,  the 
same  was  held  In  regard  to  telephone  com- 
panies. If  it  be  held  that  the  operation  of 
a  tdepbone  company  In  a  street  Is  an  addi- 
tional burden,  it  is  difficult  to  see  on  what 
principle  a  street  railway  can  escape.  The 
eonstmctlon  of  the  tel^hone  line  Is  much 
the  same  as  that  of  the  modem  street  rail- 
way <q)erated  by  electricity.  The  operation 
of  the  telephone  Is  less  dangerous  to  the 
pobllc.  It  affords  fewer  obstacles  to  the  use 
of  th*  street  by  others.  It  Is  a  matter  of 
Just  as  much  or  more  public  convenience. 
It  takes  from  the  street  many  messenger^ 


and  to  that  extent,  at  least,  relieves  the  con- 
gestion of  traffic.  It  uses  no  special  track 
in  the  street,  excluding  therefrom  all  others 
while  moving  on  same.  In  short,  the  Inter- 
ruption to  the  ordinary  use  of  the  street 
by  others  Is  far  less  Interfered  with  by  the 
telephone  than  the  street  railway.  In  the 
case  of  Theobold  v.  I*,  N.  O.  &  T.  Ry.,  66 
Miss.  279,  6  South.  230,  4  L.  R.  A.  735,  14 
Am.  St  Rep.  564,  this  court  held  that 
a  steam  railway  was  an  additional  bur- 
den on  the  street  entitling  the  abutter  to 
additional  comi)ensatlon.  In  delivering  the 
opinion  of  the  court  Judge  Arnold  said: 
"A  street  is  a  public  thoroughfare  or  high- 
way, established  for  the  accommodation  of 
the  public  generally.  In  passing  from  place  to 
place,  and  for  such  other  Incidental  uses  as 
are  ordinarily  made  of  public  streets,  such 
as  laying  drains,  sewers,  gas  and  water  pipes, 
and  the  like.  Public  streets  are  for  the  use 
and  benefit  of  all,  and  no  one  has  any  exdn- 
slve  rights  and  privileges  therein.  They  are 
free  to  all  upon  like  conditions,  and  subject 
to  use  by  any  means  of  locomotion  which  la 
not  destructive  of  the  common  uses  and  or- 
dinary methods  of  travel.  •  •  •  If  the 
street  Is  needed  for  the  purposes  of  a  rail- 
road, or  for  any  other  purpose  inconsistent 
with  the  ordinary  uses  of  a  public  street, 
the  rights  and  Interests  of  the  abutting  own- 
er must  be  obtained,  with  his  consent  or 
by  the  exercise  of  the  right  of  eminent  do- 
main, as  in  other  cases  of  taking  private 
property  for  public  use.  •  •  *  It  Is  ap- 
parent that  there  la  difference  between  the 
ordinary  horse  railway  and  the  ordinary 
steam  railway,  with  reference  to  their  use 
of  a  public  street;  but  whether  the  differ- 
ence Is  only  one  of  degree  we  are  not  called 
upon  to  decide  In  this  case." 

The  decision  above  quoted  was  rendered 
under  the  Constitution  of  1869,  and  the  court 
intimated  very  strongly  that  there  was  only 
a  difference  In  degree  between  steam  and 
street  railways,  and  no  difference  in  princi- 
ple. But  It  is  said  that  this  court  held,  in 
the  case  of  Rosenbaum  v.  Meridian  Light  ft 
Railway  Co.,  38  South.  321,  that  the  opera- 
tion of  a  street  railway  did  not  impose  an 
additional  burden  on  the  street  We  do  not 
so  interpret  the  decision.  That  case  was  de- 
cided purely  on  a  question  of  fact  not  In- 
volving the  principle  here  contended  for. 
This  was  expressly  stated  In  the  opinion. 
The  case  of  Hazlehurst  v.  Mayes,  84  Miss. 
7,  36  South.  33,  64  L.  R.  A.  805,  has  no  ap- 
plication to  this  case.  The  Mayes  Case  simp- 
ly held  that  where  the  city  owned  its  own 
electric  plant  constructed  and  operated  for 
the  purpose  of  furnishing  light  to  the  mu- 
nicipality, the  use  of  the  streets  for  the  pur- 
pose of  maintaining  and  operating  this  plant 
was  one  of  the  ordinary  uses  In  contempla- 
tion of  the  parties  at  the  time  of  the  origi- 
nal taking.  The  case  of  Gulf  Coast  Co.  v. 
Bowers,  80  Miss.  670,  32  South.  113,  mere- 
ly held  that  aa  the  dty  had  the  rigtat  to 
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light  the  streets,  It  could  make  a  contract 
with  another  to  fnmlBh  the  Ughta,  and  li- 
cense the  use  of  the  streets  for  that  purpose, 
without  rendering  that  other  party  liable 
to  abutting  property  owners.  But  there  Is 
a  great  difference  between  a  plant  owned  and 
operated  by  the  town  for  the  purpose  of 
lighting  same  and  a  street  railway  owned 
a  ad  operated  by  an  Individual  or  corporation 
appropriating  certain  portions  of  the  street 
to  Its  exclusive  use  while  In  <^>eratlon  and 
conducting  the  enterprise  for  purely  person- 
al profit  In  all  ages  back  streets  have  been 
lighted.  Snch  usage  Is  necessary  In  order 
to  make  them  safe  and  complete  their  use  to 
the  public.  It  may  well  be  said  the  necessity 
for  lighting  streets  Is  a  matter  of  such  com-, 
mon  knowledge  that  It  must  have  been  with- 
in the  contemplation  of  the  parties  at  the 
time  of  the  taking.  None  of  this  can  be  said 
of  the  remote  i>os8lblllty  of  a  car  line  be- 
ing established  on  the  street  It  Is  recogniz- 
ed by  Cooley  and  others  that  when  property 
la  condemned  for  railway  purposes  proper, 
greater  damage  is  allowable  than  when  the 
property  Is  merely  to  be  used  for  ordinary 
street  purposes.  This  being  the  case,  and 
the  obstruction  afforded  to  ordinary  uses  of 
the  street  by  a  street  railway,  varying  from 
that  of  the  steam  road  only  In  degree,  the 
<x>nclnslon  seems  Irresistible  that  any  car 
line  using  a  fixed  right  of  way  on  a  street 
Obtatning  a  use  of  the  street  impossible  to 
be  shared  In  common  with  others,  excluding 
others  from  the  use  of  the  way  occupied  by 
It  while  in  operation,  imposes  an  additional 
burden  on  the  street 

All  holdings  contrary  to  this  came  about 
through  a  wrong  view  of  the  real  classifica- 
tion of  the  street  car.  It  has  been  classified 
with  hacks,  carriages,  wagons,  buggies,  drays, 
etc.,  usually  occupying  streets.  The  public 
use  which  they  subserved  and  the  public  ne- 
cessity for  their  operation  has  led  to  this  con- 
fusion, and  the  rights  of  private  individuals 
have  been  lost  sight  of.  While  a  Street  car 
is  a  public  utility,  it  is  not  to  be  forgotten 
that  it  is  operated  purely  for  prlvatb  gain 
In  most  Instances ;  few  street  railways  would 
be  maintained  for  the  public  good  alone,  If 
private  gain  was  not  the  controlling  consld- 
ei^tion.  They  are  not  like  other  vehicles 
on  the  street  They  have  fixed  lines  over 
which  to  run,  and  when  so  doing  they  can 
torn  neither  to  the  right  nor  to  the  left  All 
other  transportation  in  or  nse  of  the  street 
must  yield  to  the  street  car.  Its  track  is 
appropriated  exdnslvely  while  In  operation, 
and  is  not  subject  to  a  common  use.  It 
must  obtain  a  special  franchise  before  It  can 
occupy  a  street  or  highway.  This  is  not  the 
case  with  any  other  vehicle  using  the  street 
It  Is  readily  seen,  therefore,  that  It  affords 
greater  obstruction  to  the  common  Use  of  the 
street  than  any  other  vehicle.  Its  exclusive 
uses  of  the  street  and  Its  Impediment  to  a 
common  use  of  same  Is  well  known.  Unless 
tte  street  Is  very  broad,  property  la  mor6 


valuable  and  brings  higher  prices  on  the  mar- 
ket near  to,  but  not  fronting  on,  a  street  rail- 
way line.  All  this  shows  that  a  street  rail- 
way is  looked  upon  as  a  damage  to  property 
fronting  thereon,  varying  In  degree  accord- 
ing to  its  proximity.  No  other  traffic  In  the 
street  produces  this  effect  oa  property ;  hmce 
the  street  railway  cannot  be  regarded  aa 
the  same  as,  or  classified  with,  the  nse  of 
the  street  by  other  ordinary  vehldee.  In 
broad  streets  the  damage  may  be  slight 
In  narrow  streets  It  Is  greater,  but  the  prin- 
ciple Is  not  different 

In  Cooley  on  Constitutional  IJniitatlona 
(7th  Ed.)  p.  802,  it  is  stated  In  his  text  that 
a  street  railway  Is  a  legitimate  use  of  the 
street  As  authority  for  this  text  dropping 
Into  the  common  error,  several  earlier  cases 
are  cited,  decided  at  a  time  when  street  rail- 
ways were  not  common,  and  little  understood. 
We  differ  from  this  learned  author  with 
much  reluctance^  but  the  text  was  written 
In  1868,  when  few  cities  had  any  street  rail- 
way system,  and  when  the  decisions  upoa 
this  subject  were  meager.  But  this  same  au- 
thority holds  on  page  795  that  If  the  street  be 
a  narrow  street  the  abutter  would  be  entitled 
to  additional  compensation.  It  is  difficult  for 
us  to  understand  how  It  can  be  held  that  the 
use  of  the  street  for  railway  purposes  Is  a 
legitimate  use,  one  of  the  ordinary  purposes 
for  which  it  was  Intended  at  the  thne  of  the 
taking,  and  for  which  the  owner  has  been 
fully  compensated,  and  yet  hold  that  be- 
cause it  happens  to  be  a  narrow  street,  the 
owner  having  already  been  fully  compensat- 
ed for  all  legitimate  uses,  he  can  recover  ad- 
ditional damages  because  the  street  Is  nar^ 
row.  It  does  not  seem  to  us  that  such  rea- 
soning Is  sound. 

In  Lewis  on  Elminent  Domain,  vol.  1,  p. 
268,  the  author  says  a  "review  of  cases  shows 
how  conflicting  and  Irreconcilable  are  the  au- 
thorities. The  weight  of  authority  is  that  a 
street  passenger  railroad,  laid  on  the  sur- 
face or  established  grade  of  a  street  Is  a 
legitimate  street  use,  while  all  other  rail-, 
roads  are  not  But  what  rational  basis  Is 
there  for  a  distinction  between  freight  and 
passenger  traffic?  •  •  •  To  say  that  one 
railroad  is  a  legitimate  street  nse  because  it 
carries  only  passengers,  and  that  another 
Is  not  a  legitimate  use  because  It  carries  both 
freight  and  passengers.  Is  purely  arbitrary^ 
It  Is  a  distinction  which  cannot  be  founded 
upon  the  nature  and  uses  of  streets.  •  •  • 
It  seems  to  the  writer  that  there  Is  no  ration- 
al basis  for  a  distinction  between  surface 
roads,  and  that  either  all  should  be  admitted 
as  legitimate,  or  all  excluded  as  Illegitimate, 
street  uses.  As  between  these  alternatives 
the  latter  should  be  chosen.  A  railroad  in- 
volves a  fixed  and  permanent  stmcture  in  the 
street  which  is  more  or  less  of  an  obstruc- 
tion to  ordinary  travel.  If  one  track  is  a 
legitimate  use,  there  seems  to  be  no  escape 
from  the  consequence  that  any  number  of 
tracks  is  legitimate.   It  rests  simply  with  the 
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IKoper  pnblle  anthorltles  to  determine  bow 
many  tracks  will  beat  subserve  tbe  pnbllc 
interests ;  and  so  a  street  migbt  be  filled  with 
raUroad  trades,  and  all  ordinary  traffic  ez- 
dnded  tberefrom,  and  yet  be  beld  to  be  de- 
voted to  legitimate  and  proper  street  uses, 
and  this  Is  a  palpable  absurdity.  For  these 
reasons  we  think  that  railroads  are  not  le- 
gitimate street  uses.  This  conclusion  does 
not  prevent  the  nse  of  streets  by  railroads, 
since  property  devoted  to  one  pnbllc  use  may 
be  taken  for  another  public  use,  or  a  Joint 
use  permitted.  It  simply  prevents  such  use 
being  made  without  Just  compensation  to 
abnttlnK  property  owners."  Again,  tbe  same 
author  says,  6n  page  282  (section  117a): 
"Borne  of  the  states  which  hold  that  rail- 
roads of  all  kinds  are  legitimate  street  uses 
have  sought  to  avoid  the  harsh  consequences 
of  this  doctrine  by  introducing  the  qualifica- 
tion that  for  any  unreasonable  or  excessive 
nse  of  the  street  the  abutter  may  have  com- 
pensation." The  same  author  says,  on  page 
286:  "These  cases,  as  it  seems  to  the  writ- 
er, are  a  virtual  confession  of  error  In  hold- 
ing railroads  to  be  a  legitimate  street  use. 
They  illustrate,  however,  the  tendency  of 
ooorta  to  work  out  In  one  way  or  another 
substantial  Justice  to  the  property  owner." 

In  Keasbey  on  ESectric  Wires,  p.  177,  after 
a  review  of  all  the  authorities,  showing  that 
a  large  majority  of  the  cases  hold  that  a 
street  railway  Imposes  no  additional  servi- 
tude on  the  street,  the  author  says:  "It  Is 
BO  doubt  true  that  all  railroads  do  affect  in 
some  degree  the  use  of  a  street  They  do 
claim  some  exclusive  use.  They  divide  the 
street  into  two  parts,  and,  if  it  is  narrow, 
they  make  it  impossible  to  leave  a  wagon 
standing  at  the  curbstone.  Tbe  electric  road 
may  have  some  additional  elements  of  danger 
and  obstruction,  and  it  may  well  be  that  the 
solution  of  tbe  difficulty  Is  to  be  found  in  the 
suggestion  that  a  person  who  suffers  actual 
damage  shall  be  entitled  to  compensation  for 
the  injury  he^  sustains." 

nie  authorities  are  unanimous  to  the  effect 
that  tbe  motive  power  used  Is  not  determina- 
tive. The  principle  is  the  same  in  Its  appli- 
cation, whether  the  motive  power  be  elec- 
trldty,  cable,  or  horse  power.  Mr.  Elliott  in 
bis  work  oa  Roads  and  Streets  (section  700), 
makes  tbe  question  of  additional  servitude 
depend  upon  tbe  width  of  the  street,  a  rea- 
soning which  we  have  heretofore  seen  is  not 
to  be  sustained.  From  tbe  authorities  al- 
ready dted  it  will  be  seen  that  tbe  courts 
and  the  law  writers  have  been  dissatisfied 
with  the  holding  that  street  railways  impos- 
ed no  additional  servitude.  It  has  been  their 
endeavor  to  get  away  from  this  line  of  au- 
thority, realizing  the  error  of  it  While  the 
authorities  are  unanimous  on  the  proposition 
that  steam  railways  Impose  additional  servi- 
tude. It  has  not  always  been  so  held.  In  tbe 
case  of  Morris  &  Bssex  Railway  Ck>mpany  v. 
City  of  Newark,  10  N.  J.  Bq.  352,  decided  in 
188<Sb  before  experience  and  mature  thought 


had  taught  better,  It  was  held  that  a  steam 
railway  might  lawfully  occupy  a  street  with- 
out imposing  any  additional  burden  thereon. 
The  same  thing  was  held  in  the  early  history 
of  railroads  by  other  states;  All  such  deci- 
sions have  long  since  been  departed  from  and 
now  looked  upon  as  mere  curiosities  In  the 
law.  It  is  worthy  of  note  that,  in  order  to 
obviate  the  rule  laid  down  by  many  courts 
that  no  additional  servitude  is  imposed  by 
tbe  use  of  the  street  for  street  railway  pur- 
poses, many  states  have  passed  statutes  mak- 
ing them  liable.  See  note  in  2  Am.  &  Bng. 
Annotated  Oaeea,  p.  537. 

In  the  case  of  Detroit  Railway  Co.  v.  Mills, 
85  Mich.  684,  48  N.  W.  1007,  the  court  con- 
sisted of  five  Judges,  three  of  whom  held  that 
an  additional  servitude  was  Imposed  upon  a 
street  by  its  use  for  street  railway  purposes, 
and  in  this  case  McGrath,  J.,  says:  ' 

"The  case  hinges  upon  the  question  as  to 
whether  or  not  the  construction  and  opera- 
tion of  a  street  railway  in  a  street,  and,  as 
Incident  thereto,  the  placing  of  poles  therein 
upon  which  are  to  be  stretched  electric  wires, 
is  a  new  servitude ;  and  I  am  clearly  of  the 
opinion  that  a  street  railway,  whether  oi>- 
erated  by  animal  power,  electrlcltj-,  or  steam, 
is  an  additional  burden ;  and  it  seems  to  me 
that  the  exemption  of  any  street,  whether 
narrow  or  not,  is  a  practical  concession  to 
this  view.  If  It  Is  or  can  be  an  added  servi- 
tude In  any  street,  however  narrow,  it  must 
be  in  any  street,  however  wide ;  the  only  dif- 
ference being  one  of  degree.  If  the  width  of 
the  street  is  to  determine.  Just  what  wldtti 
shall  determine  the  question?  If  the  right 
exists  to  grant  a  franchise  in  one  street,  and 
the  exercise  of  that  right  concludes  the  abut- 
ting owner,  why  not  In  any  street?  Any  fix- 
ed right  of  way  In  a  street  is  a  burden  upon 
that  street  Any  use  of  a  street,  a  like  use 
of  wliich  is  not  common  to  all,  is  a  hew 
servitude.  Any  nse  of  a  street  which  nar- 
rows the  street,  or  which  Interferes  with  the 
use  of  any  part  of  the  street  by  the  public, 
or  confines  the  public  to  a  use  of  but  a  part 
of  the  street,  is  an  added  burden.  Any  use 
of  a  street  which  increases  the  danger  of  a 
common  use  of  that  street  is  an  additional 
servitude.  Any  nse  of  a  street  which  Inter- 
feres with  its  use  by  the  public  is  a  use  af- 
fecting the  abutting  owners.  The  value  of 
property  upon  a  street  is  materially  affect- 
ed by  Its  width,  by  the  portion  thereof  de- 
voted to  pnbllc  travel,  by  the  fadlltles  af- 
forded for  Ingress  and  egress,  and  by  any- 
thing and  everything  that  Ititerferes  with  a 
common  use  of  the  street  or  the  abutting 
owner's  access  to  It  or  which  obstructs  his 
view  or  Interferes  with  the  utility  or  beauty 
of  his  premises.  He  is  entitled  to  evety  use 
which  Is  not  Inconsistent  with  the  public  use, 
and  to  every  nse  which  is  not  Inconristent 
with  such  a  use  as  Is  common  to  all.  A 
street  railway  lays  Its  trade  upon  the  surface 
and  in  the  center  of  a  street  It  appropriates 
Just  so  much  of  the  street  to  its  U8«,  and  to 
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a  use  which  Is  practically  exdnslve.  It  di- 
vides a  vide  street  into  two  narrow  streeta. 
The  portion  of  the  street  occupied  by  its 
tracks  can  only  be  used  with  Increased  dan- 
ger. It  cannot  be  crossed  without  dan- 
ger, nor  without  the  exercise  of  great  care. 
Wheels  and  axles  of  vehicles  are  being  con- 
stantly brolcen  by  attempting  to  drive  on  Its 
way,  or  along  or  across  its  way,  and  the  only 
answer  which  the  street  railway  or  the  mu- 
nicipality maices  to  the  Injured  party  Is, 
'Keep  out  of  the  tra<*.'  •  •  •  Cars  mov- 
ing along  these  trades  have  practically  the 
right  of  way.  They  turn  oat  for  no  one's 
convenience,  and  are  practically  moving  ob- 
stmctiMis  in  the  street,  discommoding  other 
vehicles,  and  adding  materially  to  the  hazard 
of  travel.  •  •  •  Because  of  the  existence 
of  these  tracks,  roadways  are  being  constant- 
ly widened  at  the  expense  of  Bidewall»  and 
ornamental  grounds  and  ornamentation.  If 
the  local  Legislature  has  the  right  to  permit 
the  laying  of  a  single  track,  why  not  of  two 
tracks,  or  of  four  tracks.  •  •  •  It  may  be 
conceded  that  street  car  service  Is  a  public 
convenience;  but  the  necessities  of  the  pub- 
tic  must  be  sullied  at  public  expense.  The 
Legislature  has  no  right  to  say  that  proper- 
ty of  the  Individual  may  be  taken  or  Inju- 
riously afTected  for  the  public  good  without 
compensation.  Public  convenience  is  not  to 
be  subserved  at  the  expense  or  disadvantage 
of  the  private  citizen.  •  •  •  The  same 
cases  which  hold  that  a  horse  railway  is  a 
proper  use  of  a  street  declare  that  a  steam 
railway  is  not,  and  that  the  occupation  of  a 
street  by  a  steam  railway  is  a  new  servitude; 
yet  the  use  by  the  steam  railroad  is  within 
the  same  limits  as  that  of  the  horse  railroad. 
The  burden  may  not  be  as  great  in  the  one 
case  as  In  the  other;  but  there  Is  no  differ- 
ence In  the  principle.    •    •    • 

"It  Is  urged  that  this  use  of  streets  'must 
be  supposed  to  have  been  contemplated.' 
Is  It  possible  that  a  use  of  a  street  which  Is 
not  common  to  all  streets,  and  which  depends 
npon  the  desire  of  a  street  car  company  or 
the  will  of  a  common  council,  must  be  sup- 
posed to  have  been  contemplated?  Can  this 
■pedal  use,  depending  upon  the  question  of 
profit  to  its  promoters,  be  deemed  to  be  one 
of  the  ordinary  purposes  for  which  property 
for  a  street  was  taken?  Can  it  be  that  the 
use  of  a  street,  as  a  mere  outiet  for  a  traffic 
which  In  the  absence  of  that  use  would  be 
distributed  over  several  streets,  can  be  said 
to  be  a  use  contemplated  at  the  opening  of 
that  street?  It  U  true  that  all  the  traffic 
of  a  given  territory  embracing  a  number  of 
streets  may  be  directed  upon  a  given  street. 
and  a  system  of  transportation  adopted 
wbldi  Interferes  with  the  other  and  ordinary 
modes  of  travel  xipon  that  street,  and  tiie 
other  streets  relieved  at  the  expense  of  that 
stieet,  and  yet  this  system  of  transportation 
Is  not  a  new  burden.  In  a  street  opening 
procedure,  the  measure  of  damages  is  the 
rains  of  the  property  taken  and  the  physical 


injury  to  what  Is  left;  but  In  the  condemna- 
tion of  lands  for  railroad  purposes  another 
element  of  damages  is  considered,  viz.,  the 
consequential  injury  to  the  remaining  estate 
growing  out  of  the  mode  and  nature  of  the 
use.  The  very  existence  of  these  dUFerent 
rules  clearly  indicates  that.  In  the  street 
opening  proceedings,  no  possible  consequen- 
tial injury  was  contemplated.  •  •  •  This 
is  not  a  question  of  whether  or  not  the  pub- 
lic shall  have  street  railways  or  rapid  tran- 
sit; but  it  is  one  as  to  whether  the  owners 
of  proi>erty  shall  be  divested  of  Its  beneficial 
use  or  enjoyment  without  compensation,  be- 
cause a  private  corporation  Is  attracted  by 
the  prospective  revenue  thete  is  in  the  en- 
terprise, and,  npon  the  plea  that  It  will  be  a 
great  public  convenience,  has  obtained  a 
franchise  to  appropriate  a  portion  of  the 
street  to  Its  use.  •  •  •  The  public  need 
and  are  benefited  by  steam  railroads.  The 
progress  of  civilization  would  be  checked, 
and  the  world  at  a  standstill,  without  them; 
but  they  have  never  been  allowed  to  acquire 
private  property,  except  by  purchase  or  con- 
demnation. But  here  Is  an  electric  railway 
company  permitted  to  take  private  property 
without  consent  or  condemnation,  and  the 
landowner  is  powerless  to  prevent  it;  and 
it  Is  doubtful,  from  the  opinions  of  some  of 
the  learned  Judges  who  have  upheld  such 
proceedings,  if  be  can  even  seek  relief,  after 
the  road  is  laid  and  operating,  In  a  court  of 
law,  for  the  actual  damages  he  has  suffered. 
In  my  opinion,  no  legislative  grant,  or  mu- 
nicipal authority  under  such  grant,  can  thus 
deprive  an  individual  of  his  interest  in  land, 
no  matter  how  urgent  the  wants  of  the  pub- 
lic. The  need  of  the  public  cuts  no  figure 
when  the  question  of  compensation  to  the 
landowner  for  the  taking  of  his  property  is 
mooted.  •  •  •  The  individuali  In  a  re- 
publican form  of  government,  is  the  one  to 
be  protected  and  guarded,  and  in  his  pro- 
tection lies  the  security  of  liberty  to  the 
whole  people.  If  the  need  of  the  public  de- 
mands this  kind  of  a  railway  for  rapid  tran- 
sit, then  the  public  can  afTord  to  pay  for  the 
privilege  of  destroying  the  property  of  the 
Individual  citizen.  In  no  other  case  that  I 
know  of  has  the  home  of  the  individual  been 
permitted  by  the  law  to  be  damaged  with- 
out recompense,  that  the  public  might  reap 
a  benefit  If  the  need  of  the  public  is  such 
that  it  must  have  this  particular  method  of 
transit,  that  need  will  furnish  corporations 
with  the  means  to  repay  every  private  citi- 
zen for  the  loss  and  damage  that  his  prop- 
erty mnst  suffer  to  accommodate  such  pub- 
lic need." 

The  error  Into  which  the  courts  have  fal- 
len, in  our  Judgment,  is  the  error  of  holding 
that  a  street  railway  was  a  legitimate  use  of 
the  street  Such  means  of  street  travel  dif- 
fer from  all  other  ordinary  uses  of  the  street 
There  can  be  no  difference  between  the  dam- 
age done  by  a  steam  railway  and  a  street 
railway,  save  tn  the  degree  of  the  damage. 
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We  bare  no  hesltancr  In  holding  that  t 
ctreet  railway  is  an  additional  serritude  on 
the  street,  entitling  an  abutting  owner  to  ad- 
ditional compensation,  and  it  can  make  no 
dlff«ence  In  principle  whether  the  street  be 
broad  or  narrow,  except  as  to  the  extent  of 
the  damage.  In  the  one  case  It  may  be 
great  and  In  the  other  so  small  as  not  to  be 
material;  but  the  principle  is  the  same. 
This  additional  serrltnde  is  Imposed  by  each 
line  or  switch  that  may  be  laid  In  the  street, 
and  is  a  new,  additional  servitude.  Just  as 
the  nomber  of  tracks  are  multiplied.  We  do 
not  Intimate  what  the  amount  of  recovery 
should  be  in  this  case,  but  leave  this  ques- 
tion open. 
Beversed  and  remanded. 


(KUlas.  US) 

TATB  V.  STATB3.     (No.  13,708.) 
(Sapreme  Court  of  MisslBsippi.    Jan.  25,  1909.) 
1.  HoiaciDB  (I  340*)  —  IWBTBuonoNS  —  Seu'- 

Defensk. 

An  instnictioD  that  if  one  accused  of  mur- 
der met  decedent,  and  with  bis  hand  on  his 
piatol  made  a  specified  remark  to  proToke  a 
olfficnlty,  when  decedent  waa  doing  nothing  to 
eanse  any  apprehension  of  danger  to  accused, 
ud  that  the  remark  did  bring  on  a  difficulty  re- 
•oltlng  in  the  death,  accused  was  guilty  of  mur- 
der, Uiongh  decedMit  fired  the  first  shot,  was 
rereiBible  error,  for  cutting 'off  the  right  of  self- 
defense;  accused's  guilt  not  being  manifest  on 
the  record. 

[Ed.   Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  H  716-720;    Dec.  Dig.  I  S40.»] 
3.  CBnaiTAi.  Law  (i  407*)— Dboi^abations  bt 

Texbd  Pxbsonb. 

Declarations  made  by  codefendant,  after 
(he  killing  in  accused's  presence,  but  to  the 
tnrronnding  crowd  generally,  were  not  admis- 
sible against  accused,  where  accused  made  no 
response  to  the  declarations,  and  was  lying  on 
the  ground  with  one  arm  shot  off,  with  conse- 
quent mental  and  physical  suffering. 

[Bd.  Note.— For  other  cases,  see  Criminal 
Uw.  cent.  Dig.  H  SS^-OOO,  968 ;  Dec.  Dig.  { 
d07.»l 

Appeal  from  Circuit  Court,  Yazoo  Coonty; 
W.  H.  Potter,  Judge. 

Will  Tate  was  convicted  of  mnrder,  and 
be  appeals.    Reversed. 

3.  F.  Barbour,  for  appellant  Qeo.  Butler, 
Asst  Atty.  Gen.,  for  the  State. 

WHITFIELD,  CL  J.  This  case  Is  a  very 
^o«e  one  on  the  facts,  and  Is  not  therefore, 
a  case  In  which  we  cansay  that  any  serious 
error  Is  not  reversible.  The  first  Instruction 
for  the  state  is  In  the  following  words:  "The 
court  Inptructs  the  Jury,  for  the  state,  that  if 
yoa  b^eve  from  the  evidence  beyond  a  rea- 
sonable doabt  that  Will  Tate  met  Bonk  Dix- 
on In  the  pabllc  road,  and  that  Will  Tate, 
with  bis  hand  In  his  pocket  and  on  his  pistol, 
said  to  Bunk  Dixon,  'Can  you  play  the  same 
game  yon  played  last  night  ?"  or  words  to 
that  effect  Intending  by  the  use  of  the  re- 
mark to  Invite  and  provoke  a  dlfilculty  with 


deadly  weapons  then  and  there  In  the  pnbllc 
road,  at  a  time  ttiat  Bunk  Dixon  was  doing 
nothing  that  would  cause  any  apprehension 
of  danger  to  Tate,  and  that  the  language  so 
used  did  then  and  there  Invite  and  bring  on 
the  difficulty.  In  which  deadly  weapons  were 
used  In  the  public  highway,  and  In  which 
Bunk  Dixon  lost  his  life,  then  Will  Tate  is 
gollty  of  murder;  and  this  Is  true,  even 
though  the  Jury  may  believe  from  the  evi- 
dence that  Bunk  Dixon  fired  the  first  shot." 
The  language  of  this  Instruction,  "with  his 
hand  In  his  pocket  and  on  bis  pistol,"  is  er- 
roneous, for  the  obvious  reason  that  there  is 
no  evidence  whatever  in  the  record  to  show 
that  the  d^endant  had  his  hand  in  his  pocket 
on  his  pistoL  Bat  we  would  not  reverse  for 
this  inaccuracy  alone,  since  It  does  not  seem 
to  be  very  material  whether  he  had  his  hand 
on  his  pistol  in  his  pocket  or  whether  he  had 
Ills  hand  on  his  pistol  In  his  bosom.  But 
the  fatal  vice  in  the  instruction  is  that  it  ef- 
fectually cats  off  the  right  of  self-defense. 
We  have  over  and  over  again  warned  circuit 
Judges  against  giving  this  sort  of  charge,  and 
wherever  it  is  given  the  case  will  always  be 
reversed,  except  where  this  court  can  say, 
looking  over  the  completed  record,  with  con- 
fidence, that  the  defendant's  guilt  Is  so  over- 
whelmingly manifest  that  no  other  verdict 
than  that  of  guilt  could  probably  be  rendered. 
We  cannot  say  this  in  this  case,  and  this 
charge  Is,  for  that  reason,  reversible  error. 

In  the  coarse  of  the  trial  it  was  shown  by 
the  state,  by  the  testimony  of  the  witnesses 
Julius  Reynolds  and  Hastings  Newman,  that 
after  the  appellant  had  come  back  from  the 
pursuit  of  the  deceased,  and  had  fallen  on  the 
ground,  one  Will  Reddick,  who  is  also  under 
indictment  for  this  same  offense,  said,  not 
apparently  addressing  the  remark  to  the  ap- 
pellant but  to  the  crowd  generally,  "I  told 
him  to  get  the  drop  on  the  son  of  a  bitch,  and 
not  to  say  anything  to  him."  The  witness 
Newman  adds  this  last  statement,  "not  to 
say  anything  to  him."  Neither  of  these  wit- 
nesses testifies  that  the  remark  was  address- 
ed directly  to  the  appellant  Clint  Tate  does 
testify  that  he  heard  him  make  practically 
that  remark  to  the  appellant  himself.  The 
appellant  made  no  response  to  any  of  these 
remarks.  John  Glddeon  testifies  that  he  ask- 
ed Tate,  the  appellant  where  he  was  shot 
and  he  said  in  the  arm,  and  that  he  asked 
him  where  was  Bunk,  and  he  said  Bunk  was 
gone,  and  that  he  (Glddeon)  then  asked  the 
appellant  "Oat  of  all  that  shooting,  didn't 
Bunk  get  hit?'  and  that  then  Will  Reddldc, 
not  appellant  said,  "I  don't  know  whether 
either  one  of  us  hit  him,  or  not"  This  wit- 
ness further  says  that  he  was  there  present 
holding  bis  coat  up  to  ke^  the  sun  off  the 
appellant  who  was  lying  on  the  ground, 
with  his  left  arm  shot  practically  off.  Here, 
then,  was  the  appellant  lying  In  the  hot  son, 
on  the  ground,  with  his  left  arm  shot  off,  suf- 
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fering,  of  course,  Intense  pain,  with  his  mind 
necessarily  greatly  disturbed  by  his  condi- 
tion, pain,  and  suffering,  In  a  crowd  of  ne- 
groes. Including  those  named,  sought  to  be 
bound,  because  be  did  not  respond  to  some 
statements,  not  addressed  to  him  at  all,  and 
one  statement  which  is  said  to  have  been  ad- 
dressed to  him.  These  statements  were  ob- 
jected to  upon  the  ground  that  It  was  not 
shown  with  that  clearness  wtilch  Is  required 
In  criminal  cases  that  the  appellant  heard 
these  statements,  comprehended  their  damag- 
ing Import,  and  understood  their  nature  to 
be  such  as  to  call  for  denial  from  him. 

We  have  read  carefully  all  the  authorities 
dted  on  this  proposition,  and  we  are  all  thor- 
oughly satisfied  that  the  conditions  making 
these  statements  competent  testimony  were 
not  met  by  the  evidence  disclosed  in  this  rec- 
ord. We  recently  passed  upon  this  proposi- 
tion in  the  case  of  Irving  v.  State,  47  South. 
618.  In  Wigmore  on  Evidence,  vol.  2,  p.  1257, 
It  Is  said:  "On  the  other  hand.  If  on  the 
drcnmstances  it  appears  that  the  party  was 
in  fact  physically  disabled  from  answering, 
his  silence,  of  course,  signifies  nothing,  and 
the  statement  Is  inadmissible.  So,  too,  if  the 
party  bad  plainly  no  motive  for  responding 
his  silence  permits  no  inference ;  and  this  is 
often  the  case  where  the  statement  is  address- 
ed to  another  person,  and  not  to  the  party 
hlmaelt"  In  Kelly  v.  People,  55  N.  Y.  665,  14 
Am.  Rep.  842,  it  is  said:  "(1)  The  declara- 
tion must  be  pertinent  to  the  occasion.  (2) 
In  the  presence  and  hearing  of  the  parties  In- 
terested, and  under  circumstances  which  ren- 
der a  contradiction  or  explanation  reasonable, 
If  not  true.  (8)  They  must  be  matters  the 
truth  of  which  was  known  to  the  accused. 
(4)  A  reply  would  have  been  natural  and 
proper  If  the  statements  were  false." 

In  the  case  of  People  v.  Koerner,  164  N. 
Y.  855,  48  N.  B.  730,  the  case  was  this:  The 
defendant  was  Indicted  for  murder,  and  con- 
victed; and  it  appears  that  the  deceased  was 
shot  by  a  pistol  in  the  hands  of  the  defend- 
ant In  New  York  City,  on  Seventh  avenue, 
between  Thirteenth  and  Fourteenth  streets. 
Defendant  admitted  the  shootlag,  but  de- 
fended on  the  ground  that  the  shooting  was 
accidental;  that  his  purpose  was  to  com- 
mit suicide,  which  he  attempted  by  placing 
the  pistol  to  his  head,  when  to  prevent  it 
the  girl  grasped  the  pistol  and  it  was  ac- 
cidentally discharged,  causing  her  death. 
At  the  time  of  the  killing  he  was  not  mental- 
ly responsible  for  bis  actions.  It  appears 
from  the  evidence  that  the  girl  was  shot 
three  times,  that  the  relations  existing  be- 
tween her  and  the  defendant  were  of  an 
affeetlonate  kind,  that  the  defendant  had 
asked  her  to  marry  him,  and  that  an  engage- 
ment existed  between  them,  but  the  parents 
were  opposed  thereto.  During  the  progress  of 
the  trial  a  Dr.  Harrison  was  permitted  to 
testify  that  after  the  shooting  the  defendant, 
while  lying  upon  the  sidewalk,  was  sham- 


ming unconsdonsnesB.  It  was  the  doctor's 
opinion  that  the  defendant  was  consdous, 
and  could  hear,  but  that  be  was  simply 
shamming.  The  court  permitted  a  witness 
to  testify  about  a  conversation  which  took 
place  between  the  witness  and  a  police  offi- 
cer, over  the  objection  of  the  defendant 
It  was  admitted  on  the  theory  that  the  si- 
lence of  defendant  amounted  to  an  acquies- 
cence in  the  statements  made  by  the  officer, 
and  therefore  binding  upon  him.  The  court 
said  "that  a  party's  acquiescence,  to  have 
the  effect  of  an  admission,  must  exhibit  some 
act  of  voluntary  demeanor  or  conduct 
When  the  dalmed  acquiescence  Is  In  the 
conduct  or  In  the  language  of  others.  It  most 
plainly  appear  that  mch  conduct  or  lan- 
guage was  fully  known  and  fully  understood 
by  the  party  before  any  inference  can  be 
drawn  from  his  passlveness  or  silence. 
Moreover,  the  circumstances  must  be  such 
as  would  properly  and  naturally  call  for 
some  action  or  r^ly  from  one  similarly  sit" 
uated.  If  he  is  silent  when  he  ought  to  have 
replied,  the  presumption  of  acquiescence  aris- 
es; but  it  is  clearly  otherwise  when  his  si- 
lence is  of  such  a  character  as  not  to  justify 
such  an  inference.  Thus,  when  a  person  is 
asleep,  or  intoxicated,  or  deaf,  or  a  foreigner 
not  able  to  unders^nd  the  language  employ- 
ed, he  cannot  be  prejudiced  by  statements 
made  by  others  in  his  presence;  nor  is  such 
silence  an  assent  unless  the  statements  were 
such  as  to  properly  call  for  a  response.  The 
court  in  this  case  goes  further  and  uses  this 
language:  "There  la  only  one  safe  rule  in 
a  case  of  this  kind,  namely,  statements  In 
the  presence  of  the  defendant  are  ouly  com- 
petent when  he  is  In  a  position  to  hear  and 
understand.  McKee  v.  People,  86  N.  Y.  113; 
Lanergan  v.  People,  39  N.  Y.  39.  If  this 
condition  Is  a  matter  of  dispute,  the  state- 
ments In  bis  presence  are  incompetent." 

And  In  the  case  of  State  v.  Epstein,  25 
R.  L  131,  55  Atl.  204,  the  facts  were  as 
follows:  July  26,  1901,  the  defendant  In 
company  with  Abraham  Zarinsky,  the  per- 
son killed,  went  to  the  attic  in  which  Zar- 
insky had  his  bedroom.  Some  trouble  oc- 
curred during  the  night  and  Zarinsky  was 
robbed  of  $200.  The  defendant  was  charg- 
ed with  robbing  him  and  having  struck  bim 
on  the  head  with  a  bottle,  which  afterwards 
produced  his  death.  The  defendant  during 
the  difficulty  was  also  wounded.  Both  the 
woimded  man,  Zarinsky,  and  the  defendant 
were  carried  in  a  patrol  wagon  to  the  police 
station.  Zarinsky  was  seated  In  a  ohalr,  at 
that  time  apparently  not  seriously  injured. 
The  defendant  appeared  the  most  seriously 
injured,  and  was  lying  on  the  floor  near 
Zarinsky,  and  In  the  presence  of  a  police 
officer.  While  seated  thus  Zarinsky  made 
a  statement  of  how  the  defendant  had 
knocked  him  In  the  head  and  robbed  htm, 
and  to  some  extent  gave  a  detailed  account 
I  of  the  difficulty.    The  court  held  that  under 
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the  cirenmstancea  of  this  case  the  evidence 
was  not  admissible,  and  used  this  language: 
"EiTen  In  tbose  cases  where  it  Is  held  that 
evidence  of  charges  made  against  him  Is  ad- 
missible, the  courts  unanimously  hold  that 
It  must  plainly  appear  that  the  statements 
made  were  fully  understood  by  the  party 
before  any  Inference  can  be  drawn  against 
Mm  by  reason  of  his  silence.  In  the  case 
tt  bar,  therefore,  we  think  most  of  the  tes- 
timony in  question  should  have  been  exclud- 
ed in  any  event,  for  It  not  only  does  not 
plainly  appear  that  most  of  the  language 
used  at  the  police  station  by  Zarlnsky  to 
others  was  understood  and  appreciated  by 
the  defendant,  but,  on  the  contrary,  we  think 
it  very  clear  that  he  did  not  understand  the 
nme  and  was  not  In  a  physical  condition 
to  enable  him  to  understand  It  He  had 
Jumped  from  the  attic  window  to  the  ground, 
a  distance  of  about  25  feet,  where  he  lay 
ttt  a  helpless  condition,  seriously  Injured,  un- 
tQ  he  was  taken  up  bodily  by  the  policeman, 
and  placed  In  a  patrol  wagon,  and  taken  to 
the  station.  He  was  laid  on  the  floor  In  a 
helpless  condition,  and  was  sufFering  severe 
pahi  from  the  Injury  which  be  had  sustain- 
ed by  tbe  falL  In  view  of  all  these  facts,  we 
are  clearly  of  the  opinion  that  it  Is  error  to 
admit  the  testimony,  except  In  so  far  as  the 
accusations  made  were  expressly  replied  to 
by  the  defendant  'We  are  also  of  the  opin- 
ion that  It  was  error  to  admit  the  statements 
made  in  the  presence  of  the  defendant  Im- 
mediately after  his  fall  from  the  window, 
except  as  to  the  one  to  which  he  made  some 
reply.  Such  a  fall  must  have  left  him  in  a 
dazed  and  semlnnconsclous  condition  at  the 
best,  and  It  cannot  be  said  with  any  show 
of  reason  that  his  silence  while  In  such  a 
condition,  when  charges  and  accusations 
were  made  against  him,  could  be  of  tbe  least 
weight  as  to  determining  his  guilt  as  to  the 
crime  now  charged  against  him." 

Oreenleaf,  In  his  work  on  Evidence  (vol- 
ome  1,  par.  199),  says:  "Nothing  can  be  more 
dangerous  tban  this  kind  of  evidence.  It 
tbould  always  be  received  with  caution,  and 
never  received  at  all  unless  the  evidence  is 
a  direct  declaration  of  that  kind  which  nat- 
onUly  calls  for  contradiction."  Chief  Jus- 
tice Shaw  said,  in  Larry  t.  Sherburne,  2 
Allen  (Mass.)  34:  "It  is  true  there  are  cases 
where  the  party  may  be  affected  In  his  rights 
by  proof  of  a  silent  acquiescence  In  the  verbal 
statement  of  others;  but  such  evidence  is 
always  to  be  received,  and  applied,  with 
great  caution,  especially  where  It  appears,  as 
In  this  case,  that  tbe  statements  were  made 
not  by  a  party  to  tbe  conversation,  but  by 
a  stranger." 

It  must  be  perfectly  clear,  from  these  cita- 
tions, as  applied  to  the  facts  of  this  case, 
that  the  testimony  fell  far  short  of  showing 
the  conditions  under  which  this  testimony 
would  be  admissible,  and  its  admission  was 


fatal  error.    We  notice  at  this  time  no  oth- 
er assignments  of  error  than  those  passed  on 
speciflcally. 
Reversed  and  remanded. 


(94  Miss.  584) 
UNDERWOOD  TTPBWRITBR  CO.  v. 
TAYLOR.     (No.  13,403.) 

(Supreme  Court  of  BCnissiroi.    Jan.  11,  1909.) 

jtjbtioes  oi-  thk  peace  (j  150*)— appeair- 

Bono — ^Time  fob  Appboval. 

A  failure  to  obtain  the  approval,  within  the 
required  time,  by  a  justice  of  the  p^ace  of  a 
bond  given  on  appeal  is  not  excused,  though  due 
to  the  absence  of  the  justice;  and  the  appeal 
must  nevertheless  be  dismissed. 

[Ed.  Note. — For  other  casea,  see  Justices  of 
the  Peace,  Dec.  Dig.  (  169.*] 

Appeal  from  Circuit  Court;  Montgomery 
Coimty ;  J.  T.  Dunn,  Judge. 

Action  in  a  Justice's  court  by  the  Under- 
wood Typewriter  Company  against  W.  A.  Ttay- 
lor.  There  was  a  Judgmrait  for  defendant; 
and  plaintiff  appealed  to  the  circuit  court; 
which  court  dismissed  the  appeal,  and  plaln^ 
tiff  appeals.    Affirmed. 

The  Underwood  Typewriter  Company  «n- 
tered  suit  in  the  court  of  a  justice  of  the 
peace  against  Taylor,  and  on  November  23, 
1907,  Judgment  was  rendered  for  defendant, 
and  on  November  27,  1907,  the  plaintiff  filed 
an  appeal  bond,  with  sufficient  securities. 
Tbe  agreed  statement  of  facts  shows  that 
tbe  appeal  bond  was  sent  to  the  justice  of 
the  peace  by  registered  mail  on  November  27, 
1907,  but  on  that  day  the  justice  of  the  peace 
left  his  home  and  county,  and  went  into  an 
adjoining  county,  leaving  no  one  to  receive 
and  approve  appeal  bonds.  He  returned  No- 
vember 29,  1907  and  immediatdy  receipted 
the  appeal  bond,  changed  the  date  to  No- 
vember 29th,  filed  the  same,  and  sent  the 
record  to  tbe  circuit  clerk.  It  is  agreed  that, 
bad  tbe  justice  of  tbe  peace  been  at  home  or 
in  his  beat  on  November  27th,  he  would  have 
received,  approved,  and  filed  the  appeal  bond 
on  that  date.  When  the  case  was  called  for 
trial,  the  defendant  made  a  motion  to  dis- 
miss plaintiff's  appeal  bond,  because  not  a|l- 
proved  by  the  justice  of  the  peace  within  five 
days  from  the  rendition  of  the  judgment 
The  court  sustained  the  motion  and  dismiss- 
ed the  appeal,  and  defendant  appealed  to  the 
Supreme  Court 

M.  B.  Grace,  for  appellant 

BTjETCHBR,  J.  We  are  controlled  in  this 
case  by  Murff  v.  Osburn,  24  South.  873.  In 
that  case  the  justice  of  the  peace  left  honie 
on  the  day  after  the  rendition  of  judgment, 
and  was  continuously  absent  from  home  xm- 
til  the  five  days  had  expired,  during  which 
time  the  losing  party  made  rei)eated  visits 
to  tbe  office  of  the  justice  with  his  appeal 
bond;   and  yet  this  court  held  that  his  ap- 
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peal  was  properly  dismlBsed.  Here  the  bond 
was  sent  by  mall  four  daya  after  the  adverse 
Judgment  was  rendered,  and,  as  In  the  Os- 
bom  Case,  the  absence  of  the  justice  pre- 
vented Its  timely  approval.  This  case  Is  not 
like  ReduB  v.  Gamble,  85  Miss.  169,  37  South. 
1010,  where  the  Justice  acted  arbitrarily 
In  rejecting  a  solvent  and  etaffldent  bond  filed 
In  time,  nor  like  Winner  v.  Williams,  82  Miss. 
669,  35  South.  SOS,  where  the  bond  was  ac- 
tually filed  within  the  five  days,  but  not  ap- 
proved In  writing. 

We  do  not  fed  warranted  in  overruling 
Harfl  ▼.  Osbum,  and  the  case  la  therefore 
affirmed* 


MUKPHT  et  aL  ▼.  I^RSON.     (No.  18,466.) 
(Supreme  Court  of  MUsissippl.    Jan.  26,  1909.) 

Appeal  from  Chancery  Court,  Harriaon  Coun- 
ty:  T.  A.  Wood,  Chancellor. 

Action  between  Joseph  Murphy  and  others 
and  Louisa  Larson.  From  the  judgment.  Mur- 
phy and  others  appeal.    Reversed  and  remanded. 

W.  R.  Harper,  for  appellants.  Ford,  White  & 
Ford,  for  appellee. 

MAYE^,  J.  By  consent  of  both  parties  this 
cause  is  reversed  and  remanded.  The  court  de- 
eldes  no  question  involved  in  the  cause. 


ELUS  y.  WATBCIN8.    (No.  13,574.) 
(Supreme  Court  of  Mississippi.    Jan.  28,  1900.) 

Appeal  from  Chancery  Court,  Forrest  Coun- 
ty;  T.  A-  Wood,  Chancellor. 

Action  between  O.  W.  Ellis  and  T.  O.  Wat- 
kins.  From  the  judgment,  Ellis  appeaU.  Dis- 
missed. 

Stevens,  Stevens  &  Cook,  for  appelleeu 
PBR  CURIAM.    Appeal  dismissed. 


MATTHEWS  ▼.  HOLBBRO  MERCANTILE 

CO.    (No.  13,65^. 
(Snpreme  Court  of  MissIstippL    Jan.  26,  1909.) 

Appeal  from  Circuit  Court,  Jones  County ;  D. 
M.  Miller,  Judge. 

Action  l>etween  S.  S.  Matthews  and  the  Hol- 
berg  Mercantile  Company.  From  the  Judgment, 
Matthews  appeals.    Affirmed. 

J.  S.  Sezton,  for  appellee. 


PER  CURIAM.    Affirmed. 


WDLLS,   Sheriff,   et   al.   ▼.    STEPHENS. 

(No.  13,596.) 

(Supreme  CSourt  of  MiasissippL    Jan.  25,  1900.) 

Appeal  from  Chancery  Court,  Union  County ; 
J.  Q.  Robins,  Chancellor. 

Action  between  W.  M.  Wells,  sheriff,  and  oth- 
eiB  and  E.  J.  Stephens.  From  the  judgment. 
Wells  and  others  appeal,  and  Stephens  brings 
cross-appeal.     Affirmed  on  both  appeals. 


O.   Lee  Crum,   for 
l^ens,  for  appellee. 


appellants.     H.   D.   Ste- 


PBR  CURIAM, 
appeal. 


Affirmed  on  direct  and  croes- 


WESTERN  UNION  TE2LE0RAPH  CO.  y. 

BRADFIELD.     (No.   13,590.) 

(Supreme  Court  of  MississippL    Jan.  18,  1909.) 

Appeal  from  Circuit  Court,  Warren  County ; 
J.  N.  Bush,  Judge. 

Action  by  J.  J.  Bradfield  against  the  Western 
Union  Teleeraph  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.     Affirmed. 

Smith,  Hirsh  &  Landau,  for  appellant.  Dal^ 
ney  &  Dabney,  for  appellee. 

PER  CURIAM.    Affirmed. 


JONES  T.  ST.  LOUIS  &  S.  F.  R  CO. 

(No.  13,678.) 

(Supreme  Court  of  Mississippi.    Jan.  25,  1909.) 

Appeal  from  Circuit  Court,  Monroe  County; 
E.  O.  Sykes,  Judge. 

Action  by  J.  M.  Jones,  Jr.,  against  the  St. 
Louis  &  San  Francisco  Railroad  Company. 
.Tudgment  for  defendant,  plaintiff  appeals.  Ax- 
firmed. 

Frank  S.  White  &  Sons  and  Wiley  H.  Clifton, 
for  appellant.  W.  F.  Evans  and  J.  W.  Buch- 
anan,  for  appellee. 

PER  CURIAM.    Affirmed. 


ST.  LOUIS  &  S.  F.  R.  CO.  t.  SMITH. 

(No.  13,685.) 

(Supreme  Court  of  Mississippi.    Jan.  26,  1909.) 

Appeal  from  Circuit  CJourt,  Lee  0>unty ;  B. 
O.  Sykes,  Judge. 

Action  by  E.  C.  Smith  against  the  St  Louia 
&  San  Francisco  Railroad  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals.  Ax- 
firmed. 

W.  F.  Evans.  E.  T.  Miller,  and  J.  W.  Budi- 
anan,  for  appellant.  Anderson  &  Long  and  W. 
J.  Lamb,  for  appellee. 


PER  CURIAM.    Affirmed. 


BROWNLEB  v.  STATE.    (No.  13.718.) 
(Supreme  Court  of  Mississippi.    Jan.  25,  1909.) 

Appeal  from  Circuit  Court,  Tunica  Ounty; 
Sam.  C.  Cook,  Judge. 

John  Brownlee  was  convicted  of  murder,  and 
appeals.    Affirmed. 

F.  A.  Montgomery,  for  sppellant  Oeo.  Bub* 
ler.  Asst  Atty.  Gen.,  for  the  State, 

PER  CURIAM.    Affirmed. 


BLATLOCK  v.  STATE.     (No.  13,682.) 

(Supreme  Court  of  Mississippi.    Jan.  18,  1909. 

Suggestion  of  Error  Overruled 

Jan.  2.5,  1909.) 

Appeal  from  Circuit  Court,  Lee  County;  BL 
O.  Sykes,  Judge. 

W.  W.  Bla.vlock  was  convicted  of  murder,  and 
appeals.     Affirmed. 

Geo.  H.  Hill,  Jr.,  and  Boggan  &  Leake,  foi 
appellant.  Clayton,  Mitchell  &  Clayton  and 
Geo.  Butler,  Asst  Atty.  Geo.,  for  the  State. 

PER  CURIAM.    Affirmed. 
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GLDVEB  T.  STATE.     (No.  13,687.) 
(Sopreme  Coart  of  MisBiasippL    Jan.  26,  1909.) 

Appeal  from  Cinmlt  Court,  Panola  Co^nty•, 
W.  A.  Roane,  Judge.  .     ,    .    _,  , 

Joe  Lee  Glover  was  convictea  of  enme,  and 
appeals.    Affinned. 

J.  F.  Dean,  for  appellant    Geo.  Butler,  Asst. 
Atty.  Gen.,  for  the  State. 

PER  CURIAM.    Affirmed. 


NARON  T.  FDITMAN.    (No.  18,632.) 
(Sapteme  Gonrt  of  MUsissippL    Jan.  18,  1900.) 

Appeal  from  Circuit  Court,  Calhoun  County. 

Action  between  B.  W.  Naron  and  Thomas 
Puttman.  From  the  judgment,  Naion  appeals. 
Affirmed. 

Joe  H.  Fold,  for  appellant.  EL  H.  Greek- 
more  and  J.  L. -Bates,  for  appellee. 


PER  CURIAM.    Affirmed. 


WEST  ▼.    STATE.     (No.    13,401.) 
(Supreme  Coort  of  MississippL    Jan.  18,  1909.) 

Appeal  from  Circuit  Court,  Hinds  County; 
W.  H.  Potter,  Judge. 

W.  P.  West  was  convicted  of  bigamy,  and  ap- 
peals.   Affinned. 

Williamson,  Wells  &  Peyton,  for  appellant 
Qeo.  BnUer,  Asst  Atty.  Gen.,  for  the  State. 

PER  CURIAM.    Affirmed. 


W.  a  REDUS  *  SONS  v.  KBLLUM  «t  al. 

(No.  13,65a) 
(Supreme  Court  of  Mississippi.    Jan.  18,  1909.) 

Appeal  from  Chancery  Court  !>«•  County; 
W.  M.  Cox,  Special  Chancellor. 

Action  betireen  W.  B.  Redus  &  Sons  and 
Lanra  Kellnm  and  others.  From  a  judgment, 
Redos  &  Sons  appeal.    Affirmed. 

Anderson  &  Long,  for  appellants. 
Mitchell  A  Clayton,  for  appellees. 


Clayton, 


PSIR  CURIAM.    Affirmed. 


HARDEN  et  al.  y.  BANE  OF  TUPBIX). 

(No.  13,732.) 

(Supreme  Court  of  Mississippi.    Jan.  18,  1909.) 

Appeal  from  Chancery  Court  Pontotoc  (3oun- 
ts;    J.  Q.  Robins,  Chancellor. 

Action  between  C.  W.  Harden  and  others 
against  the  Bank  of  Tupelo.  From  the  judg- 
ment. Harden  and  others  appeal.     Affirmed. 

Mitchell  &  CHayton,  for  appellants.  Ander- 
son &  Long,  for  appellee. 

PER  CURIAM.    Affirmed. 


PEA  VET  T.  HOUSTON.    (No.  18,691.) 
(Supreme  Court  of  MississippL    Jan.  18,  1909.) 

Appeal  from  Circuit  Court,  Monroe  County; 
B.  O.  Sylcee,  Judge.  _  ,  „  . 

Action  between  Mrs.  M.  B.  Peavey  and  Rob- 
ert B.  Houston,  administrator  of  the  estate 
of  J.  S.  Riley,  deceased.  From  the  judgment, 
Peavey  appeals.    Affirmed. 

George  C.  Paine,  for  appellant  W.  H.  Clif- 
ton, for  appellee. 


PER  CURIAM.    Affirmed. 


ST. 


PBOUES. 


Jan.  18,  1909.) 
Union  Oanty; 


ST.  LOUIS  &  &  P.  R.  CO.  ▼.  SWINDLE 

et  aL    (No.  13,686.) 
(Supreme  Conrt  of  MississippL    Jan.  18,  1900.) 

Appeal  from  (Srcuit  Court,  Lee  CJounty;  B. 
O.  Sykea,  Judge. 

Action  by  Mrs.  N.  E.  Swindle  and  others 
against  the  St.  Louis  &  San  Francisco  Rail- 
road Company.  Judgment  for  plaintiffs,  and 
defendant  appeals.    Affirmed. 

W.  F.  Evans,  B.  T.  Miller,  and  J.  W.  Bu- 
chanan, for  appellant  Mitchell  &  Clayton,  for 
appellees. 

PER  (HTRIAM.    Affirmed. 

FLHTCHBR,  J.,  took  no  part 


Loms  &  S.  P.  R.  CO. 
(No.  13,436.) 
(Supreme  Court  of  MississippL 

Appeal  from  (Circuit  Court 
W.  A.  Roane,  Judge.  .         ,     „^  ,     . 

Action  by  Allen  Pegues  against  the  St  Louis 
&  San  Francisco  Railroad  Ompany.  Judg- 
ment for  plaintiff.  Defendant  appeals.  Af- 
firmed. 

W.  F.  EJvans,  B.  T.  Miller,  and  J.  W.  Bu- 
chanan, for  appellant  C  Le«  Grum,  for  ap- 
pellee. 

PER  CURIAM.    Affirmed. 


COLLINS  T.  BANK  OF  D'LO.  (No.  18,436.) 
(Supieme  (3ourt  of  Mississippi.    Jan.  20. 1909.) 

Appeal  from  Circuit  Court  Simpson  Ck>nn- 
ty ;  R.  L.  Bullard,  Judge. 

Action  between  B.  L.  Collins  and  the  Bank  of 
IVLo.  From  the  judgment  Oollins  appeals. 
Dismissed. 

PER  CURIAM.     Appeal  dismissed. 


THOMAS  et  aL  r. 


(Mna.  6»4) 
PRKTE  et  aL 


(Supreme  Court  of  Florida.    Dec  2,  190S.) 

1.  Appeal  and  Errob  (§  938*)  —  Rbvkw  — 
Pbesumptions  —  Pbesentment  or  Assioii- 

UENT    OF    BKBOB. 

As  the  court  should  refuse  to  settle  a  bill 
of  exceptions  when  no  assignment  of  errors  is 
presented  therewith,  it  must  be  assumed,  in  the 
absence  of  an  affirmative  showing  to  the  con- 
trary, that  an  assignment  of  error  was  present- 
ed to  the  judge  with  the  bill  of  exceptions,  at 
least  where  no  exception  was  taken  to  the  set- 
tlement of  the  bill  of  exceptions  on  that  ground. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  3795;   Dec.  Dig.  1  93a»] 
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2.  Appeal  and  SIbbob  (i  662*)— AssiamiERT 
OF  Ebrobs  —  Failubx  to  Apfkab  IK  Bnx 
or  ExcEpnoRB. 

The  mere  fact  that  a  bill  of  ezcepUons, 
Anlj  authenticated,  contains  no  awignment  of 
errors,  is  not  conclusive  that  none  was  present- 
ed to  the  judge  with  the  bill  of  exceptions  aa 
required  by  the  mle,  even  thougii  the  rale  also 
directs  that  such  assignment  of  error*  be  made 
a  part  of  the  bill  of  exceptions. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  f  2852 ;    Dec.  Dig.  J  662.*] 

8.  Appeai,  ahd  Ebbob  (f  608*)— Tbahsobipt— 
Mattbbs  to  be  Shown  bt— Sxbvioc  or  As- 

SIONMENT    OF    EBBOBS. 

The  rule  does  not  require  the  transcript  to 
show  the  service  of  a  cop;  of  an  assignment  of 
errors  on  the  defendant  in  error  or  his  counsel. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  }  2678;   Dec  Dig.  {  608.*] 
4.  Appeai,  and  Ebbob  (8  799*)— DiBiassAi*— 

Mattebs  Dehobs  the  Recobd. 

Grounds  of  motions  are  not  self-sustaining, 
and,  if  based  upon  matters  dehors  the  record, 
they  should  be  supported  by  evidence  aliunde, 
or  they  will  fail. 

[Eld.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  3158;   Dec.  Dig.  I  70».*] 

6.  ExoEPTiOHB,  Bnx  Of  (t  60n— Appeal  and 
Ebbob  ({  753*)— Stbikino— Wbit  of  Ebbob 

— DlSMISaALr-GBOxmDS. 

The  rule  directs  that  the  assignment  of 
errors  presented  with  the  bill  of  exceptions  shall 
be  made  a  part  thereof;  but  the  mere  failure 
to  do  so  is  not  sufficient  ground  for  striking  the 
bill  of  exceptions,  duly  authenticated  by  the 
judge,  upon  notice  and  without  objection.  .Nor 
is  it  a  zronnd  for  dismissinff  the  writ  of  error, 
especially  when  the  transcnpt  contains  an  as- 
signment of  errors  upon  matters  in  the  record 
proper  as  well  as  in  tne  bill  of  exceptions. 

[Ed.  Note.— For  other  cases,  see  Exceptions, 
Bill  of.  Cent.  Dig.  8  112;   Dec.  Dig.  8  60;*   Ap- 

ral  and  Error,  Cent.  Dig.  8  3086;    Dec.  Dig. 
753.*] 
6.  Exceptions.  Bill  of  (|  60^— Appeal  and 

Error  (8  753*)— Stbikino — Dismissal. 
Where  it  does  not  affirmatively  appear  by 
the  transcript  that  no  assignment  of  errors 
was  presented  to  the  judge  when  be  settled  the 
bill  of  exceptions,  or  that  the  defendants  in 
error  were  not  served  with  a  copy  of  tlie  as- 
signment of  errors  filed  with  the  clerk,  motions 
to  strike  the  bill  of  exceptions  and  to  dismiss 
the  .writ  of  error  on  such  grounds  should  be 
denied,  in  the  absence  of  proof  to  support  the 
motions. 

lEd.  Note.— For  other  cases,  see  E)xceptioDa, 
Bill  of.  Cent.  Dig.  8  112 :   Dec.  Dig.  8  60  ;•   Ap- 

r>al  and  Error,  Cent.  Dig.  {  3086;    Dec.  Dig. 
753.*] 

(Syllabus  by  the  Coart.) 

In  Bade.  Action  bietween  G.  M.  Thomas 
and  others,  as  Individuals  and  as  copartners, 
and  W.  H.  Price  and  others.  Prom  the  Judg- 
ment, Thomas  and  such  others  bring  error, 
and  Price  and  others  move  to  strike  the  bill 
Of  exceptions  and  to  dismiss  the  writ  of  er- 
ror.   Motions  dented. 

Price  &  Watson  and  F.  B.  Carter,  for  the 
motion. 

PER  CURIAM.  This  cause  is  presented 
upon  motion  to  strike  the  bill  of  exceptions 
and  to  dismiss  the  writ  of  error. 

The  grounds  of  the  motion  to  dismiss  are 


that  the  bill  of  exceptions  was  not  made  ap 
In  pursuance  of  assignment  of  errors  presents 
ed  to  the  Judge,  that  an  aaslgnment  of  errors 
is  not  made  a  part  of  the  bUl  of  exceptions, 
that  the  transcript  does  not  show  service  of 
the  assignment  of  errors  on  the  defendants 
in  error,  and  that  no  service  of  the  assign- 
ment  of  errors  was  made  upon  the  defendants 
In  error.  The  motion  to  strike  is  upon  the 
grounds  that  the  bUl  of  exceptions  was  not 
made  up  in  pursuance  of  assignment  of  er- 
rors presented  to  the  Judge  and  that  an  as- 
signment of  errors  was  not  made  a  part  of 
the  bill  of  exceptions. 

The  special  roles  for  the  preparation  of 
bills  of  exceptions  and  transcripts  of  the  rec- 
ord contain  the  following  provisions:  Special 
Rule  1  (37  South,  x):  "In  all  dvll  causes 
every  plaintifT  In  error  at  the  time  of  pre- 
senting a  bill  of  exceptions  to  the  Judge  of 
the  circuit  court  to  be  made  iip  and  settled 
for  the  appellate  court,  •  •  •  shall  pre- 
sent with  such  bill  an  assignment  of  errors 
specifically  mentioning  each  point  that  he  in- 
tends to  present  in  and  by  such  bill  of  excep- 
tions as  grounds  for  reversal,  and  such  as- 
signment of  errors  shall  be  the  guide  for  mak- 
ing up  the  bill  of  exceptions,  and  shall  be 
made  a  part  thereof.  A  copy  of  such  assign- 
ment  of  errors,  •  •  •  shall  be  served  up- 
on the  defendant  In  error  or  bis  attorney." 
Special  Rule  2  (37  South,  xl):  "It  shall  be 
the  duty  of  the  attorney  for  the  plaintiff  in 
error,  when  he  applies  to  the  clerk  for  the 
transcript  of  the  record  In  any  civil  cause, 
to  file  hi  the  office  of  the  clerk  of  the  court 
whose  judgment  Is  to  be  reviewed  a  complete 
assignment  of  all  errors  that  he  intends  to 
rely  upon  in  the  appellate  court,  •  *  • 
and  a  copy  of  such  assignment  of  errors 
•  •  •  shall  be  served  on  the  defendant  In 
error  or  his  attorney  within  five  days  after 
it  is  filed  with  the  clerk.  •  •  •  Such  as- 
signment of  errors  shall  be  the  guide  by 
which  the  transcript  of  the  records  Is  to  be 
made  up.  *  *  *  The  clerk  shall  include 
In  such  transcript  •  •  •  a  copy  of  the 
assignment  of  errors.  •  •  •  Any  failure 
or  omission  on  the  part  of  the  plaintiff  in 
error  to  file  with  the  clerk  the -complete  as- 
signment of  errors,  *  •  •  or  serve  the 
defendant  In  error  or  his  attorney  with  copies 
thereof  as  herein  provided  shall  be  cause  for 
dismissal  of  the  writ  of  error  by  the  appel- 
late court" 

Rules  of  court  are  adopted  by  the  Supreme 
Court  pursuant  to  legislative  authority,  and 
are  intended  to  facilitate  the  admiaistration 
of  justice.  They  are  binding  upon  the  court, 
as  well  as  upon  parties  to  proceedings  in  the 
court  and  their  counsel.  It  is  the  duty  of 
those  who  resort  to  the  court,  as  well  as  of 
their  counsel,  to  comply  with  the  rules  of 
court  in  any  matter  affecting  the  procedure 
In  the  courts ;  and  It  Is  specially  the  duty-  of 
plaintiffs  in  error  and  their  counsel  to  see 
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that  bUl8  of  exceptions  and  transcripts  of  the 
record  are  properly  prepared  and  presented 
for  authentication  In  compliance  with  the 
niles  of  court  See  section  1740,  Oen.  St 
1906;  Merchants'  Nat  Bank  of  Jacksonville 
T.  Grunthal,  39  Pla.  388,  22  South.  68S;  Flor- 
ida Liand  Rock  Phosphate  Ca  v.  Anderson, 
GO  Fla.  501.  39  South.  892;  Hoodless  v.  Jer- 
olgan,  46  Fla.  213,  35  South.  656;  Akin  t. 
Morgan,  50  Fla.  173,  39  South.  534. 

It  appears  by  the  transcript  that  the  direc- 
tions to  the  clerk  for  making  up  the  tran- 
script and  the  assignment  of  errors  were  filed 
en  October  10,  1908.  Both  appear  in  the  tran- 
script as  required  by  the  rule.  The  bill  of 
exceptions  was  settled  by  the  Judge  Septem- 
ber 16,  1908,  and  does  not  contain  a  copy  of 
the  assignment  of  errors  as  required  by  the 
rule. 

In  the  case  of  Selph  ▼.  Cobb,  49  Fla.  228, 
38  South.  259,  it  afflrmatiyely  appeared  by 
the  certificate  of  the  Judge  that  no  assign- 
ment of  errors  was  presented  to  the  Judge  as 
required  by  the  rule  when  the  bill  of  excep- 
tions was  settled,  and  it  was  held  that  the 
rule  bad  been  violated  and  the  bill  of  excep- 
tions should  be  stricken;  but  In  that  case 
the  writ  of  error  was  dismissed,  because  the 
errors  assigned  were  confined  to  the  bill  of 
exceptions.  It  was  also  held  that  the  Judge 
should  refuse  to  sign  a  bill  of  exceptions 
when  no  assignment  of  errors  Is  presented 
with  it 

In  this  case  It  does  not  affirmatively  ap- 
pear from  the  transcript  that  no  assignment 
of  errors  was  In  fact  presented  to  the  Judge 
with  the  bill  of  exceptions ;  and,  as  the  court 
should  refuse  to  settle  the  bill  of  exceptions 
when  no  assignment  of  errors  is  presented 
therewith.  It  must  be  assumed,  in  the  absence 
of  an  afflrmatlve  showing  to  the  contrary, 
that  an  assignment  of  errors  was  presented 
to  the  Judge  with  the  bill  of  ezceptlonB,  at 
least  where,  as  In  this  case,  no  exception 
was  taken  to  the  settlement  of  the  bill  of 
exceptions  on  the  ground  that  no  assignment 
of  errors  had  been  presented  as  required  by 
the  role. 

The  mere  fact  that  the  bill  of  exceptions, 
duly  authenticated,  contains  no  assignment 
of  oTors,  is  not  conclusive  that  none  was  pre- 
sented to  the  Judge,  even  though  the  rule  di- 
rects that  the  assignment  of  errors  presented 
with  the  bill  of  exceptions  shall  be  made  a 
part  thereof. 

The  rule  does  not  require  that  the  tran- 
ioipt  shall  show  the  service  of  a  copy  of  the 
assignment  of  errors  on  the  defendant  In  er- 
ror, and  the  directions  to  the  clerk  in  this 
case  do  not  demand  It 

The  ground  of  the  motion  that  no  copy  of 
the  assignment  of  errors  was  served  on  the 
defendants  in  error  is  not  self-supporting, 
and  no  evidence  to  sustain  it  is  presented 
here. 

There  is  nothing  to  show  that  the  bill  of 


exceptions  was  not  made  up  in  pursuance  of 
an  assignment  of  errors  presented  to  the 
Judge. 

Grounds  of  motions  are  not  self-sustaining, 
and.  If  based  upon  matters  dehors  the  record, 
they  should  be  supported  by  evidence  aliunde, 
or  they  will  fall. 

The  rule  directs  that  the  assignment  of 
errors  presented  with  the  bill  of  exceptions 
shall  be  made  a  part  thereof;  but  the  mere 
failure  to  do  so  is  not  a  sufficient  ground  for 
striking  the  bill  of  exceptions.  Nor  Is  It  a 
ground  for  dismissing  the  writ  of  error,  es- 
pecially when,  as  In  this  case,  the  transcript 
contains  an  assignment  of  errors  upon  mat- 
ters in  the  record  proper,  as  well  as  in  the 
bill  of  exceptions. 

As  it  does  not  affirmatively  appear  by  the 
transcript  that  no  assignment  of  errors  was 
presented  to  the  Judge  when  he  settled  the 
bill  of  exceptions,  or  that  the  defendants  in 
error  were  not  served  with  a  copy  of  the  as- 
signment of  errors  filed  with  the  clerk,  the 
burden  is  upon  the  defendants  in  error  to 
prove  the  grounds  of  the  motion ;  and,  having 
furnished  no  proofs,  the  motions  are  denied. 
All  concur,  except  TAYLOR,  J.,  absent  on  ac- 
count of  illness. 

(Be  Fla.  S70) 
STEWART  «t  al.  t.  STBARNS  &  CULVER 

LUMBER  CO. 

(Supreme  Court  of  Florida,  Division  A.    Dec. 

8.  1908.) 

1.  Coioion  Law  ({  11»>— Adoptiow  and  Re- 

PBAL. 

The  principles  of  the  common  law,  when 
Dot  modified  by  express  enactments  or  rules  or 
by  the  requirements  of  governmental  conditions, 
are  In  force  as  a  part  of  the  system  of  laws  and 
rales  of  judicial  procedure  in  .this  state. 

[Ed.  Note.— For  other  cases,  see  Common 
Law,  Cent  Dig.  |  9;    Dec.  Dig.  i  ll.»] 

2.  MOROPOUES  ({  10*)  —  Statotobt  Pbovi- 
SIONS. 

The  statutes  of  the  state  Indicate  a  policy 
to  extend  and  confirm  rather  than  to  restrict 
the  common-law  principles  relating  to  restraint 
of  trade  and  monopolies. 

[Ed.  Note.— For  other  cases,  see  Monopolies, 
Dec.  Dig.  (  10.»] 
8.  CoNTBACTS  (1 116*)— I^OAUrr  of  Object— 

RESTBAHfT  or  TBADE. 

At  common  law  any  contract  or  agreement 
that  in  its  operation  has  or  may  have  a  tenden- 
cy to  restrain  trade,'  to  stifle  competition  In 
trade,  to  create  or  maintain  a  monopoly,  or  to^ 
unnaturally  control  the  supply  of  or  to  increase 
the  price  of  or  to  curtail  the  opportunity  of  ob- 
taining useful  commodities,  to  the  injury  of  the 
public  or  any  considerable  portion  of  the  popu- 
lation of  any  locality,  is  regarded  as  contrary 
to  just  governmental  principles  and  inimical 
to  the  public  welfare,  and  therefore  against  pub- 
lic policy. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  is  542-552;    Dec  Dig.  t  116.*J 

4.   COWTBACTS  (I  138*)— BrFXOT  OF  IlXIQAI.ITt 

— Reuef  of  Pabtixs. 

Contracts  or  agreements  that  violate  the 
principles  desij^ed  for  the  public  welfare  are 
illegal  and  will  not  In  general  be  enforced  by 
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the  courts,  in  consideration  of  tlie  principle  ex- 
pressed in  the  maxim,  "In  pari  delicto  jpoUor  Mt 
conditio  defendentis."  The  courts  wul  not  in 
general  aid  either  party  to  enforce  an  illegal 
afreement,  but  will  leava  the  parties  vhere  they 
place  themselves  with  reference  to  such  Ulegij 
agreement,  except  where  the  law  or  public  pol- 
icy requires  action  by  the  courts,  or  where  the 
parties  are  not  in  pari  delicto,  and  other  excep- 
tional cases. 

[EA.   Note.— For  other  cases,   see   Contracts, 
Cent  Dig.  {  681 ;    Dec.  Dig.  {  138.*] 

5.  CONTBACIB  (S  153*) — CONSTRUCTIOK  IN  FA- 
TOB  OF  Leoalitt. 

All  the  provisions  of  a  contract  should  be 
considered  and  construed  with  reference  to  con- 
trolling provisions  and  principles  of  law.  Un- 
til the  contrary  appears  from  a  contract  and 
the  circumstances  and  object  of  its  making,  the 
assumpti(»i  is  that  the  contract  was  made  for 
and  will  accomplish  only  a  lawful  purpose ;  and 
no  strained  or  unusual  construction  should  be 
given  to  a  contract  so  as  to  render  it  unlawful. 
[E)d.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  I  734 ;  Dec.  Dig.  I  153.*] 

6.  COWTBACTB  (I  102*)  —  IlXEOAIJTT  —  IW- 
TKNT. 

When  it  appears  from  a  contract  or  from 
its  operation  or  results  that  in  its  terms  or  in 
its  full  operation  it  is  unlawful,  or  its  opera- 
tion accomplishes  or  in  reality  tends  to  accom- 
plish an  unlawful  purpose,  whether  so  intended 
by  the  ijarties  thereto  or  not,  the  contract  will 
not  in  general  be  enforced  by  the  courts. 

[EM.   Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  {  462;  Dec  Dig.  {  102.*] 

7.  monofoi.ie8  a  12*)— usefui.  coioiodities 
—Public  Policy. 

Public  policy  favors  competition  in  trade, 
and  opposes  monopolies  and  restraints  upon 
trade  in  useful  commodities  where  the  public 
welfare  is  injuriously  affected.  Agreements  that 
in  their  operation  and  effect  tend  to  facilitate, 
stimulate,  or  promote  trade  are  regarded  with 
favor,  where  they  do  not  directly  or  indirectly 
injure  the  public 

[Bd.  Note.— For  other  cases,  see  Monopolies, 
Cent.  Dig.  {  10;   Dec  Dig.  S  12.*] 

8.  Contracts  (|  116*) — Leoalitt  of  Object- 
Restraint  07  Trade. 

Where  an  agreement  Is  lawful  in  itself  and 
is  so  limited  as  to  time,  place,  subject-matter, 
and  purpose  as  that  its  operation  will  afford 
only  necessary  and  proper  protection  to  the  paiv 
ties  in  the  enjoyment  of  their  riebts,  and  will 
not  materially  or  really  injure  the  public,  the 
agreement  may  be  enforced,  even  though  it  re- 
lates to  and  operates  upon  trade  in  useful  com- 
modities. 

[Eld.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  «  542,  544 ;  Dec  Dig.  t  116.*] 

9.  C0NTKACT8  a  116*)— LxQALiTT  or  Objxot 
—Restraint  of  Trade. 

Whether  a  contract,  in  effect,  unlawfully 
tends  to  restrain  trade  or  to  a  monopoly  can- 
not be  ascertained  by  any  accurately  oeflned 
rules,  but  must  be  ascertained  from  a  practical 
consideration  of  the  circumstances  of  the  case 
in  connection  with  provisions  and  principles  of 
law  and  construction.  The  validity  or  invalid- 
ity of  the  contract  should  be  determined  by  its 
real  tendency  with  reference  to  trade  and  mo- 
nopoly when  In  full  operation. 

[E)d.    Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  K  54a-552;   Dec  Dig.  i  116.*] 

10.  Contracts  (8  117*)— Legautt  of  Object 
—Restraint  of  Trade— Restriction  Nec- 
essary FOR  Protection. 

Where  a  contract  transfers  a  lawful  busi- 
ness, trade,  or  occupation  actually  engaged  in, 
or  a  lawful  exclusive  right,  and,  as  an  incident 


thersto,  it  is  agreed  that  the  vendor  will  not  for 
a  reasonable  time  engage  in  the  same  or  a 
similar  business  within  a  reasonable  territory 
covered  by  the  business,  and  such  agreement 
does  not  tend  to  restrain  trade  or  to  a  monopoly 
to  the  public  injury,  it  may  not  be  contrary  to 
public  policy,  and  may  be  enforced  if  other- 
wise legal  and  binding. 

[Ed.   Note.— For  other  cases,   see  Contracts, 
Cent.  Dig.  U  554r-569 ;   Dec  Dig.  i  U7.*] 

11.  Contracts  (}  117*)— Legality  of  Objbot 
—Restraint  of  Trade— Monopoly. 

A  contract  not  transferring  a  lawful  hxial- 
ness,  trade,  profession,  or  occupation  actually 
engaged  in,  or  a  lawful  exclusive  right,  but  coa- 
taining  an  agreement  to  reliniinish  to  another  • 
common  right  not  lawfully  exclusive,  or  to  re- 
frain from  the  exercise  of  a  right  common  to 
all  to  engage  in  a  lawful  business  or  occupation, 
and  also  containing  other  agreements  that  en- 
able  the  parties,  under  the  circumstances  in 
whidi  the  contract  will  operate,  to  control  or 
unduly  and  injurionsly  infinenoe  the  trade  re- 
lations of  a  considerable  portion  of  a  small  com- 
munity as  to  useful  commodities,  may  be  con- 
trary to  public  policy  and  unenforceable.  Such 
agreements  are  not  relieved  of  illegality  even  if 
they  are  ancillary  to  a  lease  of  a  storehouse,  if 
their  tendency  is  to  restraint  of  trade  or  mo- 
nopoly to  the  injury  of  the  public 

[Bd.   Note.— For  other  cases,   see  Contracts, 
Cent  Dig.  K  554-568;    Dec  Dig.  I  117.*] 

12.  Contracts  (8  117*)— Leoality  of  Object 
—Restraint  of  Trade— Monopoly. 

Where  a  contract  places  it  within  the  pow- 
er of  the  contracting  parties  to  at  least  partial- 
ly control  the  available  supply  of  commodities 
useful  if  not  necessary  to  a  considerable  portion 
of  the  local  public,  or  to  unreasonably  limit  the 
places  where  useful  articles  may  be  purchased, 
or  to  increase  the  price  and  consequently  to  re- 
strain trade,  it  is  substantially  injurious  to  the 
portion  of  the  public  affected  thereby,  and  is  an 
unlawful  restraint  of  trade,  and  tends  to  monoi>- 
oly,  rendering  the  illegal  portions,  if  not  the  en- 
tire contract,  unenforceable  because  contrary  to 
public  policy. 

[Ed.   Note.— For  other  cases,   see  Contracts, 
Cent.  Dig.  89  554-569;    Dec  Dig.  |  11 7.*] 

13.  Monopolies  (J  8*)  —  Unlawfulness  — 
Test. 

To  be  unlawful  a  restraint  of  trade  or  a 
monopoly  need  not  be  complete,  and  need  not 
amount  to  a  criminal  offense.  The  test  is 
whether  the  restraint  or  monopoly  is  Injurious 
to  the  public 

[Bd.  Note.— For  other  cases,  see  Monopolies, 
Dec  Dig.  f  a*] 

14.  Contracts  (8  117*)— Legality  of  Object 
-Restraint  of  Trads— Monopoly, 

If  an  agreement  in  a  contract  is  In  effect 
illegal,  limitations  as  to  time,  place,  or  sub- 
jects, and  expressed  or  implied  provisions  that 
the  purpose  of  the  contract  or  the  agreement  is 
lawful,  are  immaterial, 

[Ed.   Note.— For  other  cases,   see  Contracts, 
Cent  Dig.  88  554-569;   Dec  Dig.  8  117.*] 
16.  Monopolies  (i  13*)  —  Usbfitl  Commodi- 
ties. 

Tlie  inhabitants  of  a  Tillage  have  a  right 
to  protection  from  injurioos  restraint  of  trade 
ana  monopoly  in  useful  commodities  in  the  vil- 
lage without  reference  to  the  opportunities  af- 
forded for  obtaining  the  commodities  in  a  neigilr- 
boring  town. 

[Ed.  Note.— For  other  caass,  see  Monopolies, 
Dec  Dig.  f  13.*] 

16.  Contracts  (8  117*) — I/Egalitt  or  Object 
—Restraint  of  Trade— Monopoly. 

Where  a  contract  for  the  lease  of  a  store- 
house formerly  used  as  a  oonunissary  by   the 
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ewnen  of  •  sawmiU  who  employed  A  large  nam- 
ber  of  persons  in  a  village  contains  agreements 
that  the  lessor,  a  corporation,  will  relinqaish 
Ita  n>bt  to  establish  and  maintain  a  comminuiry 
far  its  employes,  will  use  its  influence  to  in- 
duce the  employes,  loggers,  and  others  to  pur- 
diase  their  supplies  from  tne  lessees,  will  issue 
to  its  employes  merchandise  checks  against 
their  wages  directed  exclusively  to  the  lessees, 
to  be  redeemed  by  the  lessor  throngh  the  les- 
sees for' cash  at  par  eveiy  30  days  if  such  issue 
ii  not  illegal,  and  the  lessees  will  establish  a 
fcoeral  store  of  feed,  grain,  dn  goods,  dru|^ 
etc.,  and  will  accept  as  cash  the  merchandise 
eoopoDs  issued  by  the  lessor,  and  will  pay  the 
lessor  every  thirty  days  a  commission  of  3  per 
cent  on  gross  sales,  the  necessary  tendency  of 
the  agreements  under  the  conditions  in  wnich 
the  contract  will  operate  Is  to  restrain  trade 
tnd  to  a  monopoly  to  the  injury  of  at  least  a 
considerable  portion  of  the  public  affected  by 
the  agreements.  The  agreements  are  therefore 
vmtiary  to  public  policy  and  invalid,  and  will 
not  be  enforMd  by  tne  courts. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Dec.  Dig.  {  117.»] 

(Syllabus  by  the  Conrt) 

Error  to  carcnlt  C!ourt,  Santa  Rosa  Coon- 
ty;  J.  Emmet  Wolfe,  Judge 

Action  by  Samuel  J.  Stewart  and  another, 
copartners,  against  the  Steams  &  Culver  Lum- 
ber Company.  Judgment  for  defendant,  and 
plaintiffs  bring  error.    Affirmed. 

The  declaration  in  this  case  Is  as  follows: 

"The  plaintiffs,  by  their  attorneys,  sue  the 
defendant  for  that  the  defendant  being  the 
owner  and  operator  of  a  large  sawmill  at  and 
In  the  Tillage  of  Bagdad,  in  said  county  and 
state,  and  employing  a  great  number  of  em- 
ployte  in  the  conduct  thereof,  on  the  18th 
day  of  September,  A.  D.  1903,  entered  Into 
a  contract  with  the  plaintiffs,  a  copy  of  which 
1*  hereto  attached  marked  'Exhibit  A'  and 
made  a  part  hereof,  whereby  in  consideration 
of  the  covenants  of  the  plaintiffs  therein  con- 
tained to  establish,  maintain,  and  carry  on 
In  a  certain  specified  store  building  situate 
In  said  Tillage  a  general  mercantile  business 
with  a  stock  of  general  merchandise  of  the 
Tilne  of  ten  thousand  (|10,000)  dollars  or 
more,  and  to  accept  as  cash  the  merchandise 
checks  or  coupons  to  be  Issued  by  the  defend- 
ant to  Its  employes,  and  every  SO  days  to  pay 
the  defendant  a  commission  of  5  per  cent, 
iqion  the  gross  sales  of  said  business,  and 
to  maintain  a  complete  and  comprehensive 
-double  entry  set  of  books  for  the  bookkeeping 
of  said  business,  with  permission  to  the  de- 
fendant to  audit  said  books,  If  desired,  once 
«  month,  the  defendant  undertook  and  agreed 
that  It  would  continuously  for  and  during  the 
period  of  three  (3)  years  next  ensuing  the  1st 
day  of  September,  A.  D.  1903,  Issue  to  Its 
tmviojiB  from  time  to  time,  as  called  for  In 
the  ordinary  course  of  business,  merchandise 
-eonponfl  or  checks  for  amounts  which  might 
be  due  from  It  to  Its  said  employes,  which 
■aid  chedts  or  coupons  were  to  be  directed 
exclusiyely  to  the  plaintiffs  and  redeemed 
every  30  days  by  the  defendant  from  the 


plalntlfb  at  par  In  cash,  and  to  redeem  said 
checks  or  coupons  from  and  through  the 
plaintiffs  only ;  that  the  plaintiffs  established 
and  maintained  the  said  merchandise  busi- 
ness in  the  said  store  building  with  a  general 
stock  of  merchandise  of  the  kind  and  value 
agreed  upon  for  a  period  of  three  (3)  years 
next  ensuing  the  date  of  said  contract,  and 
fully  kept  and  performed  all  their  covenants 
in  the  said  contract  contained  according  to 
the  true  Intent  and  meaning  thereof,  yet  the 
defendant,  disregarding  Its  duty  In  this  be- 
half, and  In  violation  of  Its  said  covenants, 
issued  monthly  during  the  three  (3)  years 
next  ensuing  the  Ist  day  of  September,  A.  D. 
1903,  merchandise  checks  and  coupons  to  Its 
employes  which  were  not  directed  to  the 
plaintiffs  in  compliance  with  the  terms  of 
said  contract  to  the  aggregate  par  value  of 
about  five  thousand  (|5,000)  dollars  per 
month,  about  half  of  which  said  checks  and 
coupons  were  monthly  redeemed  by  the  de- 
fendant from  and  through  persons  other  than 
the  plaintiffs,  although  no  legal  restriction 
had  been  placed  upon  the  Issuance  of  said 
merchandise  checks  and  coupons,  by  reason 
whereof  the  plaintiffs  have  been  deprived  of 
the  profits  they  would  have  made  had  all  of 
said  checks  and  coupons  been  redeemed  by 
the  defendant  from  and  through  the  plaintiffs 
in  compliance  with  the  terms  of  said  contract, 
and  by  reason  of  which  the  plaintiffs  have 
been  damaged  In  the  sum  of  eighteen  thou- 
sand ($18,000)  dollars. 

"Wherefore  plaintiffs  sue  and  claim  Tinder 
this  count  eighteen  thousand  ($18,000)  dollars. 

"(2)  The  plaintiffs  further  sue  the  defend- 
ant for  that  the  defendant  being  the  owner 
and  operator  of  a  large  sawmill  at  and  In 
the  Tillage  of  Bagdad,  in  said  county  and 
state,  and  employing  a  great  number  of  em- 
ployes In  the  conduct  thereof,  on  the  18th  day 
of  September,  A.  D.  1903,  entered  Into  a  con- 
tract with  the  plaintiffs,  a  copy  of  which 
is  hereto  attached  marked  'ESxhlblt  A'  and 
made  a  part  hereof,  whereby  In  consideration 
of  the  coTenants  of  the  plaintiffs  therein  con- 
tained to  establish,  maintain,  and  carry  on 
In  a  certain  specified  store  building  situate  in 
said  Tillage  a  general  mercantile  business 
with  a  stock  of  general  merchandise  of  the 
value  of  ten  thousand  ($10,000)  dollars  or 
more,  and  to  accept  as  cash  the  merchandise 
checks  or  coupons  to  be  issued  by  the  defend- 
ant to  Ita  employes  and  every  thirty  (SO) 
days  to  pay  the  defendant  a  commission  of 
five  (5%)  per  cent  upon  the  gross  sales  of 
said  business,  and  to  maintain  a  complete 
and  comprehensive  double  entry  set  of  books 
for  the  bookkeeping  of  said  business  with  per- 
mission to  the  defendant  to  audit  said  books. 
If  desired,  once  a  month,  the  defendant  im- 
dertook  and  agreed  that  It  would  continuous- 
ly for  and  during  the  period  of  three  (3) 
years  next  ensuing  the  1st  day  of  S^tember, 
A  D.  1903,  Issue  to  Its  employes  from  time 
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to  time,  as  called  for  In  tbe  ordinary  hours 
of  business,  merchandise  coupons  or  merdian- 
dlse  checlcs  for  amounts  which  might  be  due 
from  it  to  its  said  employes,  which  said 
checks  or  coupons  were  to  be  directed  ex- 
clusively to  the  plaintiffs  and  redeemed  every 
thirty  (30)  days  by  the  defendant  from  the 
plaintiffs  at  par  In  cash,  and  to  redeem  said 
checks  or  coupons  from  and  through  the 
plaintiffs  only,  and  to  use  its  influence  to  In- 
duce its  employes,  loggers,  and  others  to  pur- 
chase their  supplies  of  the  plaintiffs  while 
the  plaintiffs  remained  in  possession  of  the 
said  store;  that  the  plaintiffs  established 
and  maintained  the  said  mercantile  business 
in  the  said  store  building  with  a  general 
stock  of  merchandise  of  the  kind  and  value 
agreed  upon  for  and  continuously  during  the 
period  of  three  years  next  ensuing  the  date 
of  said  contract,  and  paid  to  the  defendant  the 
commission  agreed  upon,  and  kept  and  main- 
tained a  complete  and  comprehensive  double 
entry  set  of  books  for  the  bookkeeping  of 
said  business,  and  permitted  the  defendant 
to  audit  said  books  once  a  month  when  so 
desired,  and  fully  kept  and  performed  all  of 
their  covenants  In  the  said  contract  contained 
according  to  the  terms  and  the  true  inl^nt 
and  meaning  thereof,  yet  the  defendant,  dis- 
regarding its  duty  in  this  behalf,  and  In  viola- 
tion of  its  covenants,  failed,  neglected,  and 
refused  to  use  its  Influence  to  induce  its  em- 
ployes, loggers,  and  others  to  purchase  their 
supplies  of  said  plaintiffs  during  said  period, 
but,  on  the  contrary,  issued  monthly  during 
the  three  (3)  years  next  ensuing  the  Ist  day 
of  September,  A.  D.  1903,  merchandise  checks 
and  merchandise  coupons  to  its  employes 
which  were  not  directed  to  the  plaintiffs,  to 
the  aggregate  par  value  of  about  five  thou- 
sand (^,000)  dollars  per  month,  and  entered 
into  competition  with  the  plaintiffs  in  re- 
deeming the  said  checks  and  coupons  so  Is- 
sued as  aforesaid;  and  the  defendant  re- 
deemed monthly  from  and  through  persons 
other  than  the  plaintiffs  about  one-half  (%) 
of  the  checks  and  coupons  so  Issued  as  afore- 
said— that  is  to  say,  merchandise  checks  and 
coupons  aggregating  at  par  value  about  two 
thousand  Ave  hundred  (?2,500)  dollars  per 
month,  although  no  legal  restriction  had  been 
placed  upon  the  Issuance  of  such  merchandise 
checks  and  coupons  by  reason  whereof  the 
plaintlfTs  have  been  deprived  of  the  profits 
they  would  have  made  had  all  of  said  checks 
and  coupons  been  redeemed  by  the  defend- 
ant in  compliance  with  the  terms  of  said  con- 
tract, and  by  reason  of  which  the  plaintiffs 
have  been  damaged  in  the  sum  of  eighteen 
thousand  (118,000)  dollars. 

"Wherefore  plalntiffa  sue  and  dalm  un- 
der this  count  eighteen  thousand  (|1S,000) 
dollars. 

"(8)  The  plaintiffs,  by  their  attorneys,  fur- 
ther sue  the  defendant  for  that  the  defend- 
ant, being  the  owner  and  operator  of  a  large 
sawmill  at  and  in  tbe  village  of  Bagdad,  In 
said  county  and  state,  and  employing  a  great 


number  of  employes  In  tbe  conduct  thereof, 
on  the  18th  day  of  September,  A.  D.  190S, 
entered  into  a  contract  with  the  plalntUfB,  a 
copy  of  which  is  hereto  attached  marked  'Ex- 
hibit A*  and  made  a  part  hereof,  whereby,  in 
consideration  of  the  covenants  of  the  plain- 
tiffs  therein  contained,  to  establish,  ma!in- 
tain,  and  carry  on  in  a  certain  specified  store 
buUdlng  situate  in  said  village  a  general  mer- 
cantile business  with  a  stock  of  general 
merchandise  of  the  value  of  ten  thousand 
($10,000)  dollars  or  more,  and  to  accept  as 
cash  the  merchandise  checks  or  coupons  to 
be  Issued  by  the  defendant  to  its  employes 
and  every  thirty  (30)  days  to  pay  the  de- 
fendant a  commission  of  five  (5%)  per  cent 
upon  the  gross  sales  of  said  business,  and  to 
maintain  a  complete  and  comprehensive 
double  entry  set  of  books  for  the  bookkeep- 
ing of  said  business  with  permission  to  the 
defendant  to  audit  said  books,  if  desired, 
once  a  month,  the  defendant  undertook  and 
agreed  that  it  would  continuously  for  and 
during  the  period  of  three  (3)  years  next  en- 
suing the  1st  day  of  September,  A.  D.  1903. 
issue  to  Its  employes  from  time  to  time,  as 
called  for  in  the  ordinary  hours  of  business, 
merchandise  coupons  or  merchandise  checks 
for  amounts  which  might  be  due  from  it  to 
Its  said  employes,  which  said  checks  or 
coupons  were  to  be  directed  exclusively  to 
the  plaintiffs  and  redeemed  every  thirty  (30) 
days  by  the  defendant  from  the  plaintiffs  at 
par  In  cash,  and  to  redeem  said  checks  or 
coupons  from  and  through  the  plaintiffs  only 
and  to  use  Ita  Inflnence  to  Induce  its  em- 
ployes, loggers,  and  others  to  purchase  their 
supplies  of  the  plaintiffs  while  they  were  In 
possession  of  the  said  store  as  aforesaid; 
that  the  plaintiffs  established  and  maintain- 
ed the  said  mercantile  business  in  the  said 
store  building  with  a  general  stock  of  mer- 
chandise of  the  kind  and  value  agreed  upon 
for  and  during  a  period  of  three  (3)  years 
next  ensuing  the  date  of  said  contract  and 
paid  to  the  defendant  every  80  days  a  com- 
mission of  five  (5%)  per  cent,  upon  the  gross 
sales  of  said  business,  aggregating  in  all 
about  twelve  thousand  ($12,000)  dollars,  and 
maintained  and  kept  a  complete  and  compre- 
hensive double  entry  set  of  books  for  the 
bookkeeping  of  said  business,  with  permis- 
sion to  the  defendant  to  audit  said  books 
once  a  month  when  desired,  and  fully  kept 
and  performed  all  of  their  covenants  in  the 
said  contract  contained  according  to  tbe 
terms  and  true  Intent  and  meaning  thereof, 
yet  the  defendant  disregarding  its  duty  In 
this  behalf,  and  In  violation  of  its  said  cove- 
nants, failed  and  refused  to  use  its  influence 
to  induce  its  employes,  loggers,  and  others  to 
purchase  their  supplies  of  the  plaintiffs  dur- 
ing said  period,  but,  on  the  contrary  and  in 
violation  of  Its  expressed  stipulations  in  said 
contract,  issued  monthly  during  the  three  (3) 
years  next  ensuing  tbe  Ist  day  of  September, 
A.  D.  1903,  merchandise  checks  and  coupons 
to  Its  employes,  which  were  not  directed  to 
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tte  plaintiffs  to  the  aggregate  par  ralne  of 
about  five  tbonaand  ($5,000)  dollara  per 
Duntb,  and  entered  Into  competition  with 
the  plaintiffs  in  the  redemption  of  said  mer- 
diandlse  chet^os  and  coupons,  and  montlily 
redeemed  from  and  tlirougta  persons  other 
than  the  plaintiffs  said  merchandise  checks 
tnd  coupons,  aggregating  at  the  par  value  of 
about  twenty-flre  hundred  ($2,000)  dollars 
per  month,  although  no  legal  restrictions  had 
been  placed  npcm  the  issuance  of  said  mer- 
chandise checks  and  coupons,  by  reason 
whereof  the  plaintiffs  become  and  are  en- 
titled  to  have  returned  to  them  the  commis- 
sion so  paid  by  them  to  the  defendant  as 
aforesaid  of  twelve  thousand  ($12,000)  dol- 
lars. 

"Wherefore  the  plaintiffs  sue  and  claim 
onder  this  count  twdve  thousand  ($12,000) 
dollars. 

"(4)  The  plaintiffs,  by  their  attorneys,  sue 
the  defendant  for  that  the  defendant,  being 
the  owner  and  operator  of  a  large  sawmill 
at  and  in  the  village  of  Bagdad,  In  said 
ooonty  and  state,  and  employing  a  great  num- 
ber of  employes  in  the  conduct  thereof,  on 
the  18th  day  of  September,  A.  D.  1903,  enter- 
ed into  a  contract  with  the  plaintiffs,  a  copy 
of  which  Is  hereto  attached  marked  'Exhibit 
A'  and  made  a  part  hereof,  whereby  In  con- 
sideration of  the  covenants  of  the  plaintiffs 
therein  contained  to  establish,  maintain,  and 
carry  on  in  a  certain  specified  store  building 
situate  in  said  village  a  general  mercantile 
boslness  with  a  stock  of  general  merchan- 
dise of  the  value  of  ten  thousand  ($10,000) 
dollars  or  more,  and  to  accept  as  cash  the 
merchandise  checks  or  coupons  to  be  issued 
by  the  defendant  to  its  employes,  and  every 
30  days  to  pay  the  defendant  a  commission 
of  5  per  cent  upon  the  gross  sales  of  said 
business,  and  to  maintain  a  complete  and 
comprehensive  double  entry  set  of  books  for 
the  bookkeeping  of  said  business  with  per- 
mission to  the  defendant  to  audit  said  books, 
If  desired,  once  a  month,  the  defendant  un- 
dertook and  agreed  that'  it  would  continu- 
ously for  and  during  the  period  of  three  (8) 
years  next  ensuing  the  Ist  day  of  Septem- 
ber, A.  D.  1903,  Issue  to  its  employes  from 
time  to  time  as  called  for  in  the  ordinary 
course  of  business  merchandise  coupons  or 
checks  against  their  wages  for  amount  which 
would  thereafter  become  due  and  payable 
from  It  to  its  said  employes,  which  said 
diecks  or  coupons  were  to  be  directed  ex- 
clusively to  the  plaintiffs  and  redeemed  ev- 
ery 90  days  by  the  defendant  from  the  plain- 
tiffs at  par  In  cash,  and  to  redeem  said 
checks  or  coupons  from  and  through  the 
plaintiffs  only;  that  the  plaintiffa  establish- 
ed and  maintained  the  said  mercantile  busi- 
ness in  the  said  store  building  with  a  general 
stock  of  merchandise  of  the  kind  and  value 
agreed  upon  for  a  period  of  three  (3)  years 
next  ensuing  the  said  Ist  day  of  September, 
-and  fully  kept  and  performed  all  their  cove- 
oants  in  the  said  omtract  contained  accord- 


ing  to  the  true  Intent  and  meaning  tiiereof, 
yet  the  defendant,  disregarding  Its  duty  in 
this  behalf  and  In  violation  of  Its  said  cove- 
nants, issued  monthly  during  the  three  (9) 
years  next  ensuing  the  1st  day  of  Septem- 
ber, A.  D.  1003,  merchandise  checks  and  cou- 
pons to  Its  employes  against  their  wages 
thereafter  to  become  due  and  payable,  which 
were  not  directed  to  the  plaintiffs  in  compli- 
ance with  the  terms  of  said  contract  to  the 
aggregate  par  value  of  about  five  thousand 
($5,000)  dollars  per  month,  a  large  number  of 
which  said  diecks  and  coupons  were  monthly 
redeemed  by  the  defendant  from  and  through 
persons  other  than  the  plalntUFB  and  the 
said  employes  of  defendant  to  which  said 
checlfs  and  coupons  were  issued,  and  a  large 
number  of  which  it  redeemed  monthly  from 
said  employes  before  the  wages  for  which 
they  were  Issued  became  due  and  payable,  al- 
though no  legal  restrictions  had  been  placed 
upon  the  issuance  of  said  merchandise  checks 
and  coupons;  that,  had  the  said  defendant 
performed  Its  said  contract  according  to  the 
true  Intent  and  meaning  thereof,  the  said 
plaintiffs  would  have  derived  large  profits 
from  trade  which  would  have  come  to  them 
from  the  said  employes  of  defendant  to 
whom  said  checks  or  coupons  were  issued, 
and  from  the  redemption  of  said  checks  or 
coupons  to  them  by  said  defendant;  that, 
by  reason  of  the  premises,  the  plaintiffs 
have  been  deprived  of  the  said  profits  they 
would  have  made  had  all  checks  and  coupons 
been  redeemed  by  the  defendant  only  from 
the  parties  to  whom  they  were  issued  when 
the  wages  for  which  th^  were  Issued  be- 
came due  or  from  and  through  the  plalntlfft 
in  compliance  with  the  terms  of  said  con- 
tract, to  their  damage  In  the  sum  of  eighteen 
thousand  ($18,000)  dollars.  Wherefore  plain- 
tiffs  sue  and  daim  eighteen  thousand  ($1%- 
000)  dollars. 
"Maxwell  &  Reeves, 

"Attorneys  for  Plalntlfl*.'' 

Exhibit  A. 

"Memo  of  agreement  made  by  and  between 
Steams  &  Culver  Lumber  Company,  a  cot- 
poratlen-  organized  under  the  laws  of  Il- 
linois, having  their  place  of  business  at  Bag- 
dad, FIbMda,  party  of  the  first  part,  and  the 
arm  of  S.  J.  Stewart  &  Bro.,  a  partnership 
consisting  of  Samuel  J.  Stewart  and  John  T. 
Stewart,  of  Milton,  state  df  Florida,  party 
of  the  second  part 

"Witnesseth:  The  party  Of  the  first  part, 
the  said  Steams  A  Culver  Co.,  for  and  In 
consideration  of  the  covenants  hereinafter 
named,  does  hereby  lease  for  a  term  of  three 
years  from  Sept  1st,  03,  to  the  said  Stewart 
Bros.,  the  following  property,  to  wit:  Store 
building  and  store  fixtures  now  located  on 
block  6,  village  of  Bagdad,  and  facing  Water 
street  now  known  as  the  'Bagdad  General 
Store,'  and  formerly  as  commissary  of  Simp- 
son &  Co. 

"The  said  Steams  &  (Culver  Oo.  hereby 


Digitized  by 


LnOOQie 


24 


48  SOUTHERN  REPORTER, 


(Fla. 


agrees  to  and  does  relinquish  to  the  said 
Stewart  Bros.  Its  right  to  the  establishment 
and  maintenance  of  a  commissary  as  a  de- 
pot of  sapplies  for  its  employ^,  and  agrees 
to  use  its  Influence  to  Induce  employes,  log- 
gers, and  others  to  purchase  their  supplies  of 
said  Stewart  Bros.,  while  In  possession  of  the 
store  aforesaid. 

"Said  Steams  &  Culver  Co.  furthermore 
agrees  to  issue  to  Its  employ^  from  time  to 
time,  as  called  for  In  the  ordinary  hours  of 
husiness,  merchandise  coupons  or  merchan- 
dise checks  against  their  wages,  whldi  ^all 
be  redeemed  by  the  said  Steams  &  Culver 
Co.  at  par  In  cash  to  the  said  Stewart  Bros, 
every  thirty  days,  and  to  issue  such  coupons 
or  checks  exclusively  to  said  Stewart  Bros. 
If,  however,  legal  restrictions  are  placed  up- 
on the  Issuance  of  such  coupons  or  checks, 
the  said  Steams  &  Culver  Co.  shall  be  re- 
leased from  this  obligation,  and  some  other 
method  adopted  of  directing  trade  to  said 
Stewart  Bros. 

"It  Is  agreed  that  said  Steams  &  Culver 
Co.  shall  equip  the  said  store  with  electric 
lights,  and  furnish  lighting  current  without 
charge,  in  the  same  manner  and  degree  as 
they  fnmish  their  own  office,  bnt  not  to  any 
further  extent,  the  replacement  of  bulbs, 
etc.,  to  be  at  the  expense  of  Stewart  Bros. 

"Such  warehouse  room  as  Is  available 
for  the  purpose  shall-  be  furnished  Stewart 
Bros,  by  Stearns  &  Culver  Co.  free  of  charge, 
but  the  said  Steams  &  Culver  Co.  does  not 
obligate  Itself  to  bnlld  any  warehouse  or 
other  building  for  the  said  Stewart  Bros,  ex- 
cept as  shall  be  agreed  upon  separately  from 
this  agreement 

"The  party  of  the  second  part,  the  said 
Stewart  Bros.,  hereby  agree  to  establish  and 
maintain  a  first-class  and  up-to-date  general 
store  on  the  premises  described  above,  and 
to  carry  therein  a  stock  of  not  less  than 
$10,000  or  $12,000,  and  as  much  more  as 
good  conservative  Judgment  would  dictate,  of 
feed,  grain,  dry  goods,  boots,  and  shoes, 
furniture,  drugs,  stationery,  notions,  hard- 
ware, etc.,  and  to  pay  the  said  Stearns  & 
Culver  Co.  every  thirty  days  a  commission  of 
five  per  cent  upon  the  gross  sales  of  said 
business. 

"It  Is  agreed  by  Stewart  Bros,  that  they 
will  accept  as  cash  the  merchandise  coupons 
or  checks  Issued  by  the  said  Steams  &  Cul- 
ver Co.  to  Its  employes,  and  directed  to  them, 
and  handle  same  In  accordance  with  the  reg- 
ulations of  the  said  Steams  &  Culver  Co. 
regarding  the  handling  of  said  coupons. 

"The  said  Stewart  Bros,  furthermore 
agrees  to  open  up  and  maintain  a  complete 
and  comprehensive  double  entry  set  of  books 
for  the  bookkeeping  of  the  business  of  the 
store  before  mentioned,  and  extend  permis- 
sion to  said  Steams  &  Culver  Co.  to  audit 
these  books  once  each  month.  If  desired,  In 
order  to  determine  the  amount  of  gross  sales, 
which  is  a  part  of  the  consideration  of  this 
Instrument 


"Sionld  the  said  Steams  ft  Culver  Co. 
consider  It  desirable  to  change  the  location 
of  the  store  referred  to  in  this  agreement 
to  Bomfr  other  lot  In  Bagdad,  the  said  Stew- 
art Bros,  hereby  extend  their  permission  to 
such  removal,  and  it  will  In  no  wise  affect 
the  terms  and  conditions  of  this  agreement 
"This  contract  is  to  remain  In  force  for  a 
period  of  three  years  from  the  first  day  of 
September,  1903,  unless  by  failure  on  tho 
part  of  either  party  to  perform  any  or  all 
of  the  above  articles  of  agreement  it  should 
be  earlier  terminated. 

"Wltnesseth  our  hands  and  seals  this  eigh- 
teenth day  of  September,  ▲.  D.  1903. 

"Steams  &  Culver  Lnmber  Company, 

"By  W.  A.  Galllver. 
"S.  J.  Stewart  ft  Bro., 

"By  S.  J.  Stewart 
"John  F.  Stewart" 

Bills  of  Partlcnlara. 

Bill  of  particulars  to  first  and  second 
counts: 

"To  loss  of  20  per  cent  profit  on  merchan- 
dise checks  and  couirans,  of  the  aggregata 
par  value  of  $90,000,  $18,000." 

Bill  of  particulars  to  third  count: 

"To  5  per  cent  commissions  paid  by  the 
plaintiffs  to  the  defendant  on  gross  sales, 
$12,000." 

The  defendant  demurred  to  the  several 
counts  of  the  declaration  separately  because 
neither  "sets  forth  any  enforceable  contract 
made  by  the  defendant" 

After  sustaining  the  demurrer,  the  plain- 
tiffs not  desiring  to  amend,  Judgment  was 
entered  for  the  defendant  and  the  plaintiffs 
took  writ  of  error,  assigning  as  error  the 
sustaining  of  the  demurrer  and  the  Judg- 
ment for  defendant 

Maxwell  &  Reeves,  for  plaintiffs  In  error. 
Blount  &  Blount  &  Carter,  for  defendant  in 
error. 

WHITFIELD,  J.  (after  stating  the  facts 
as  above).  The  contract  upon  which  the  ac- 
tion is  brought  contains  a  lease  to  a  partner- 
ship of  a  storehonse  formerly  used  as  a  com- 
missary In  a  village  where  a  corporation,  the 
owner  of  the  storehouse.  It  la  alleged,  owned 
and  operated  a  large  sawmill,  employing  a 
great  number  of  persons.  The  contract  also 
contains  an  agreement  by  the  corporation  to 
relinquish  its  right  to  establish  and  maintain 
a  commissary  for  Its  employes^  to  use  its  In- 
fluence to  Induce  the  employte,  loggers,  and 
others  to  purchase  their  supplies  from  the 
partnership,  and  to  issue  to  its  employes 
merchandise  checks  against  their  wages  di- 
rected exclusively  to  the  partnership,  to  be 
redeemed  by  the  corporation  through  the 
partnership  for  cash  at  par  every  30  days,  If 
such  Issue  is  not  Illegal.  The  partnershlj^ 
agreed  In  the  contract  to  establish  a  general 
store  carrying  $10,000  or  more  of  feed,  grain, 
dry  goods,  boots,  and  shoes,  furniture^  drugs. 
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MOaoetj,  notions,  hardware,  etc,  to  accept 
u  cash  the  merchandise  coupons  Issued  by 
tlw  corporation,  and  to  pay  the  corporation 
tiaj  30  days  a  commission  of  5  per  cent 
opoD  the  gross  sales  of  the  business.  The 
{trtnersblp  alleges  that  Its  covenants  hare 
been  performed,  and  that  the  coTenants  of 
tbe  corporation  have  been  violated,  for  which 
dtfflages  are  claimed. 

The  demurrer  to  the  declaration  presents 
tlK  question  whether  the  contract  Is  one  that 
tke  courts  will  enforce ;  L  e.,  whether  It  tends 
to  create  a  monopoly,  to  restrain  trade,  or  to 
stifle  competition,  so  as  to  make  It  violative 
of  the  laws  or  of  public  policy  of  this  state. 
The  principles  of  the  conmion  law,  wben 
got  modified  by  express  enactments  or  rules 
or  by  the  requirements  of  governmental  con- 
41ti0D8,  are  In  force  as  a  part  of  the  system 
»f  laws  and  roles  of  Judicial  procedure  in 
thii  state. 

There  are  no  express  declarations  or  modl- 
Scations  of  the  principles  of  the  common  law 
tdttliig  to  restraints  of  trade  and  monopolies 
li  this  state,  except  as  have  been  made  by 
Congiess  In  its  authority  as  to  Interstate  and 
foreign  commerce,  and  by  sections  3160-64, 
Go.  St  1906,  relating  to  restraints  in  sales 
«f  fresh  meat,  and  by  sections  8233,  3514, 
3S15,  Gen.  St.  1906,  relating  to  coercing  em- 
ployte  and  to  criminal  conspiracies  and  to 
comblimtlons  against  workmen,  and  perhaps 
nme  other  provisions,  all  of  which  indicate 
t  policy  to  extend,  and  confirm  rather  than 
to  restrict,  the  common-law  principles  relat- 
ing to  restraint  of  trade  and  monopolies. 

Tlie  indostrial  and  governmental  condi- 
QoDi  here  do  not  require  a  relaxation  of  the 
jast  principles  of  the  common  law  in  refer- 
ence to  monopolies  and  restraints  of  trade; 
but.  on  the  contrary,  the  spirit  and  purpose 
«f  onr  government  and  institutions,  and  the 
commercial  conditions  of  the  country,  require 
ttie  maintenance  and  enforcement  of  those 
priDdpIes  for  the  protection  of  freedom  in 
titde  and  equal  opportunities  to  all  under 
Kite  conditions,  so  that  the  welfare  of  the 
pobllc  or  any  considerable  portion  thereof 
nay  not  be  unjustly  subordinated  to  the  pur- 
poses and  advantage  of  one  or  more  indlvld- 
nla. 

At  common  law  any  contract  or  agreement 
(bat  in  its  operation  has  or  may  have  a  ten- 
deocy  to  restrain  trade,  to  stifle  competition 
In  trade,  to  create  or  maintain  a  monopoly, 
« to  unnaturally  control  the  supply  of  or  to 
Increase  the  price  of  or  to  curtail  the  oppor- 
tunity of  obteining  useful  commodities,  to 
tbe  iojnty  of  the  public  or  any  considerable 
portion  of  the  population  of  any  locality,  is 
regarded  as  contrary  to  Just  governmental 
principles  and  inimical  to  the  public  welfare, 
•nd'tberefore  against  public  policy. 

Contracts  or  agreements  that  violate  the 
principles  of  public  policy  designed  for  the 
imblic  welfare  are  illegal,  and  will  not  In  gen- 
<m  be  enforced  by  the  courts  In  consideration 
<K  the  principle  expressed  in  tbe  maxim,  "In 


pari  delicto  potior  est  conditio  defendentls." 

The  courts  will  not  in  general  aid  either 
party  to  enforce  an  illegal  agreement,  but 
will  leave  the  parties  wliere  they  place  them- . 
selves  with  reference  to  such  illegal  agree- 
ment, except  where  the  law  or  public  policy 
requires  action  by  the  courts,  or  where  the 
parties  are  not  in  pari  delicto,  and  perhaps  in 
other  cases  not  pertinent  here.  See  9  Cyc. 
646 ;  Broome  on  Common  Lisw,  355 ;  McMuI- 
len  V.  Hoffman,  174  U.  S.  639,  19  Sup.  Ct.  839, 
43  L.  Ed.  1117;  Burton  v.  McMillan,  52  Fla. 
469,  42  South.  849,  8  L.  B.  A.  (N.  S.)  991,  120 
Am.  St  Rep.  220;  2  Hughes  on  Proc.  079; 
2  Eddy  on  Combinations,  §{  688,  737 ;  1  Eddy 
on  Combinations,  §{  336,  685 ;  Beach  on  Mo- 
nopolies, p.  47;  United  States  v.  Addyston 
Pipe  &  Steel  Co.,  85  Fed.  271,  29  a  C.  A.  141, 
46  L.  R.  A.  122;  Chapman  v.  Haley,  117  Ky. 
1004,  80  S.  W.  190,  4  Am.  &  E^g.  Anno. 
Cases,  712. 

All  tbe  provisions  of  a  contract  should  be 
considered  and  construed  with  reference  to 
controlling  provisions  and  principles  of  law. 
Until  the  contrary  appears,  it  is  assumed  that 
a  contract  Is  made  for  and  will  accomplish 
only  a  lawful  purpose;  and  no  strained  or 
unusual  construction  should  be  given  to  a 
contract  so  as  to  render  it  unlawful.  But 
when  it  appears  from  a  contract  and  the  cir- 
cumstances under  which  it  was  made,  and 
from  its  purposes,  operation,  and  results, 
that  In  its  terms  or  in  ite  full  operation  it  Is 
unlawful,  or  Its  operation  accomplishes  or  in 
reality  tends  to  accomplish  an  unlawful  pur- 
pose, whether  so  intended  by  the  parties 
thereto  or  not,  the  contract  will  not  be  en- 
forced by  the  conrts. 

Public  policy  favors  competition  in  trade, 
to  the  end  that  commodities  may  be  obteined 
with  the  greatest  convenience  and  at  the  low- 
est possible  prices,  and  opposes  monopolies 
and  restraints  upon  trade  in  useful  commodi- 
ties that  tend  to  inconvenience  or  to  control 
tbe  supply  or  to  higher  prices,  to  the  injury 
of  the  public  or  any  considerable  jtortion 
thereof  in  any  locality.  Agreements  that  in 
their  operation  and  effect  tend  to  facilitate^ 
stimulate,  or  promote  trade  are  regarded 
with  favor  where  they  do  not  directly  or  in- 
directly injure  the  public. 

Where  an  agreement  is  lawful  in  itself,  and 
is  so  limited  as  to  time,  place,  subject-matter, 
and  purpose  as  that  Its  operation  will  afford 
only  necessary  and  proper  protection  to  the 
parties  in  the  enjoyment  of  their  rights,  and 
will  not  materially  or  really  injure  tbe  puli- 
lie,  the  agreement  may  be  enforced,  even 
though  it  relates  to  and  operates  upon  trade 
in  useful  commodities. 

Whether  a  contract  in  its  terms  or  opera- 
tion is  or  may  be  unreasonable  because  It  ex- 
tends to  or  may  be  extended  to  a  longer  time 
or  to  a  greater  territory  or  to  other  subjects 
than  is  reasonably  necessary  for  the  protec- 
tion of  the  rights  of  the  parties  inter  sese, 
and  whether  the  public  is  or  may  be  appre- 
ciably injured  thereby,  cannot  be  ascertained 
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by  any  accnrately  defined  rales,  bnt  mnet  be 
determined  from  a  practical  consideration  of 
the  drcnmstances  of  every  case  as  It  arises  In 
connection  with  such  general  x»rinclples  of  law 
and  of  construction  as  are  applicable  thereto. 
The  validity  of  the  contract  should  be  de- 
termined not  by  what  has  been  done  under  It, 
but  by  what  may  be  done  under  it,  by  what 
will  be  its  real  tendency  with  reference  to 
trade  and  monopoly  when  In  full  operation. 

Where  a  contract  in  its  terms  and  in  Its 
oi)eratlou  transfers  from  one  party  to  an« 
other  a  lawful  business,  trade,  or  occupa- 
tion actually  engaged  in,  or  a  lawful  exclu- 
sive rigbt,  and,  as  an  incident  thereto.  It  Is 
agreed  that  the  vendor  will  not  for  a  rea- 
sonable time  engage  In  the  same  or  a  simi- 
lar business  within  a  reasonable  territory 
covered  by  the  business,  and  such  agreement 
does  not  unreasonably  restrict  the  available 
supply  of,  or  access  to,  or  raise  the  price  of 
any  useful  commodity,  or  tend  to  create  a 
monopoly.  It  may  not  be  against  public  policy 
or  unlawful,  and  consequently  may  be  en- 
forced by  the  courts  If  otherwise  legal  and 
binding. 

But  a  contract  not  transferring  a  lawful 
business,  trade,  profession,  or  occupation  ac- 
tually engaged  In,  or  not  transferring  a  law- 
ful exclusive  right,  but  containing  an  agree- 
ment to  relinquish  to  another  a  common  nat- 
ural right  not  lawfully  exclusive,  or  to  re- 
frain from  the  exercise  of  a  natural  right 
common  to  all  to  engage  in  a  lawful  business 
or  occupation  and  other  agreements  that  en- 
able the  parties,  under  the  circumstances  in 
which  the  contract  will  operate,  to  control 
or  unduly  and  Injuriously  Influence  the  trade 
relations  of  a  considerable  portion  of  a  small 
community  as  to  necessary  and  useful  com- 
modities, may  be  opposed  to  public  p<dlcy, 
and  not  enforceable  The  fact  that  the 
agreements  are  contained  in  and  are  ancil- 
lary to  a  contract  of  lease  of  a  storehouse 
does  not  relieve  them  of  their  Illegal  effect 
if  their  tendency  is  to  restraint  of  trade  or 
monopoly,  to  the  Injury  of  the  public. 

Where  a  contract  places  It  within  the  pow- 
er of  the  contracting  parties  to  at  least  par- 
tially control  the  available  supply  of  com- 
modities useful  If  not  necessary  to  at  least 
a  considerable  portion  of  the  local  public, 
or  to  unreasonably  limit  the  places  where 
useful  articles  may  be  purchased,  or  to  In- 
crease the  price  and  consequently  to  restrain 
trade,  it  Is  substantially  injurious  to  the 
portion  of  the  public  affected  thereby,  and 
Is  an  unreasonable,  and  consequently  an  un- 
lawful, restraint  of  trade,  and  tends  to  mo- 
nopoly, rendering  the  Illegal  portions.  If  not 
the  entire  contract,  unenforceable  because 
contrary  to  public  policy. 

Where  the  necessary  tendency  of  a  con- 
tract is  to  a  monopoly  and  to  a  restraint  of 
trade  that  Is  appreciably  Injurious  to  the 
public,  the  monopoly  or  restraint  of  trade 
need  not  be  complete,  and  the  degree  of  in- 
jury to  the  public  inflicted  or  reasonably  an- 


ticipated Is  immaterla].  And  this  is  so  even 
though  the  agreement  is  ancillary  to  a  lease 
of  property  or  other  lawful  main  purpose 
of  the  contract 

If  an  agreement  contained  in  a  contract 
is  In  effect  illegal,  it  is  not  rendered  legal  by 
a  direct  or  implied  provision  In  the  contract, 
that  Its  purpose  Is  a  lawful  one,  or  by  the 
fact  that  the  Illegal  agreement  is  an  incident 
to  the  accomplishment  of  a  lawful  purpose. 

The  illegality  in  the  agreement  or  In  its 
operation  need  not  amount  to  a  criminal  of- 
fense. The  test  is  whether  the  agreement  In 
full  operation  will  be  Injurious  to  the  public 
welfare.    If  so.  It  will  not  be  enforced. 

The  inhabitants  of  a  village  have  a  rigbt 
to  protection  from  injtirlous  restraint  of 
trade  and  monopoly  In  useful  commodltlea 
In  the  village  without  reference  to  the  op- 
I)ortnnltles  afforded  for  obtaining  the  com- 
modities In  a  neighboring  town. 

Where  an  agreement  In  operation  has  a 
necessary  tendency  to  restrain  trade  or  to  ' 
monopoly  to  the  appreciable  Injury  of  the 
public,  limitations  as  to  time,  place,  or  sub- 
jects contained  in  the  agreement  are  imma- 
terial. 

The  validity  or  invalidity  of  an  agreement 
that  In  operation  tends  to  restrain  trade  or 
to  monopoly  Is  In  general  determined  by  the 
element  of  whether  it  is  or  is  not  injurious 
to  the  pnblic.  If  injurious  in  any  percepti- 
ble degree  to  any  considerable  portion  of  the 
public,  the  agreement  is  contrary  to  public 
policy,  and  will  not  be  enforced.  If  not  so 
Injurious,  it  may  be  enforced  if  otherwise 
legal  and  binding.  See  Horner  v.  Graves, 
7  Blng.  785,  20  B.  a  li.  810;  Clark  t.  Need- 
ham,  125  Mich.  84,  83  N.  W.  1027,  61  L.  R. 
A.  786,  84  Am.  St  Rep.  589;  Crawford 
▼.  Wick,  18  Ohio  St  100,  08  Am.  Dea  108; 
Pocahontas  Coke  Co.  ▼.  Powhatan  Coal  ts 
Coke  Co.,  60  W.  Va.  608,  86  8.  E.  264,  0  Am. 
ft  Eng.  Ann.  Gas.  667,  10  L.  R.  A.  (N.  S.) 
268,  116  Am.  St.  Rep.  901 ;  Central  Ohio  Salt 
Co.  V.  Quthrie,  35  Oliio  St  666;  United 
States  v.  Addyston  P.  &  S.  Co.,  85  Fed.  271, 
20  C.  O.  A.  141,  46  L.  R.  A.  122;  United 
States  V.  E.  O.  Knight  Co.,  166  U.  a  1,  15 
Sup.  Ct  249,  39  li.  Ed.  325;  Tuscaloosa  Ice 
Mfg.  Co.  V.  Williams,  127  Ala.  110.  28  South. 
669,  50  L.  R.  A.  175,  86  Am.  St  Rep.  125: 
FuIUngton  v.  Kyle  Lumber  Co.,  139  Ala.  242, 
85  South.  852;  Webb  Press  Co.  t.  Blerce, 
116  La.  Ann.  905,  41  South.  203;  27  Cyc 
S98 ;  20  Am.  &  Eng.  Ency.  Law  (2d  Ed.)  8^ ; 
24  Am.  ft  Eng.  Elncy.  Law  (2d  Ed.)  849; 
Nester  v.  Continental  Brewing  Co.,  161  Pa. 
473,  29  Atl.  102,  24  L.  R.  A.  247,  41  Am.  St 
Rep.  894;  Harding  v.  American  Glucose  Co., 
182  111.  651,  55  N.  B.  577,  64  L.  R  A.  738, 
74  Am.  St  Rep.  189,  and  notes;  Oregon 
Steam  Nav.  Co.  v.  Wlnsor,  20  Wall.  64,  ^  L. 
Bd.  316;  Merrlman  v.  Cover,  104  Va.  428, 
51  S.  E.  817;  Jones  v.  Clifford's  Exec.,  S 
Fla.  610 ;  Hocker  v.  Western  Union  Tel.  (3o., 
46  Fla.  863,  34  South.  001 ;  1  Page  on  Con- 
tracts,  U  373,  434;    7  COrrent  Law,   787; 
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Slaoghter  r.  Thadter  Coal  ft  Coke  Co.,  56 
W.  Va.  642.  47  8.  B.  247,  65  L.  R.  A.  842,  104 
Am.  St  Rep.  1013;  2  Am.  ft  Eng.  Anno. 
Cases.  335,  and  notes;  Keene  Syndicate  t. 
Wichita  Gas,  Electric  Light  ft  Power  Co.,  69 
Kan.  284,  76  Pac.  834,  67  L.  R.  A.  61,  105 
Am.  St.  Rep.  164 ;  2  Am.  ft  Eng.  Anno.  Cases, 
M8;  9  Am.  ft  Eng.  Anno.  Cases,  907;  Ander^ 
toa  V.  Shawnee  Compress  Company,  17  Okl. 
231,  87  Pac.  315,  15  U  R.  A.  (N.  S.)  846. 

In  this  case  no  established  business,  trade, 
profession,  or  occupation,  or  lawful  ezcInslTe 
right,  was  transferred  with  accompanying 
good  wlU,  bat  the  contract  contains  a  lease 
of  a  Btorehonse  and  an  agreement  to  relln- 
golsh  a  right  common  to  all  to  establish  a 
general  store  in  a  village,  coupled  with  other 
igreements  that  In  practical  operation  neces- 
aarlly  tend  to  substantially  restrain  freedom 
of  trade  and  to  monopoly,  whether  so  Intend- 
ed by  the  parties  or  not. 

Assuming  that  the  corporation  had  the 
right  to  establish  and  maintain  a  general 
store,  it  obTlously  had  no  lawful  ezdnsive 
tight  to  do  so  in  the  Tillage  named  by  the 
contract,  and  the  agreement  to  relinquish  a 
rlg^t  common  to  all  to  establish  and  main- 
tain  a  general  store  in  the  Tillage,  if  of  any 
benefit  to  the  other  contracting  party,  was 
not  necessary  to  the  protection  of  the  rights 
In  the  lease  of  the  storehouse.  When  this 
agreement  to  relinquish  a  right  common  to 
til  Is  taken  In  connection  with  the  agreement 
u  to  the  excIoslTe  issuing  and  redeeming 
hf  the  contracting  parties  of  merchandise 
ebecks  to  a  great  number  of  persons  in  a 
Tillage,  employes  of  one  of  the  parties,  and 
with  the  character  of  goods  the  checks  would 
pnrdiase,  the  relation  of  the  contracting  cor- 
porBtion  to  its  employes,  'the  great  number 
of  the  employes  operating  In  a  Tillage,  the 
agreement  to  Induce  the  employes,  loggers, 
and  others  to  purchase  their  supplies  at  the 
one  {dace,  and  the  agreement  to  pay  6  per 
cent  commission  on  gross  sales.  It  is  manifest 
that  the  inoTitable  tendency  of  the  agree- 
ment, though  ancillary  to  a  lease  of  a  atore- 
lionse,  is  to  restrain  trade,  to  stifle  competi- 
tion, to  increase  prices  of  useful  If  not  nec- 
easary  commodities,  and  to  create  and  main- 
tain a  monopoly,  so  as  to  Injure  in  some  ap- 
preciable degree  at  least  a  considerable  por- 
tion of  the  local  public  whether  such  result 
was  intended  or  not  If  the  restraint  of 
trade  or  the  monopoly  the  contract  tends  to 
cffectnate,  in  its  operation.  Is  injurious  to 
the  public  to  any  appreciable  degree,  the  Um- 
itationB,  expressed  or  Implied,  as  to  time, 
place,  or  objects  are  immaterial. 

■A  mere  influencing  of  trade  in  a  lawful 
manner  is  not  necessarily  Illegal.  The  issu- 
tag  by  an  employer  to  employes  of  "merchan- 
iSae  checks  against  their  wages"  to  be  re- 


deemed ezclusiTCly  tlirough  a  merchandise 
house  of  another  party  as  alleged  in  this  case 
may  not  ipso  facto  and  necessarily  be  Illegal 
under  all  circumstances;  but  under  the  dr- 
cumstances  of  this  case  such  a  course  of  deal- 
ing, whether  so  intended  or  not  tends  to  aid 
in  restraining  trade  and  in  maintaining  a 
monopoly  to  the  injury  of  a  large  numt>er  of 
persons.  It  does  not  appear  from  the  record 
whether  the  merchandise  checks  were  to  be 
Issued  before  or  after  wages  were  due  and 
payable,  nor  does  it  seem  to  be  material  in 
this  case.  EJTen  if  it  should  appear  that  the 
Tillage  where  this  contract  operated  is  near 
a  larger  town,  it  would  not  redeem  tl\e  con- 
tract since  the  freedom  of  trade  may  be  re- 
strained, and  a  monopoly  assisted  to  the  In- 
jury of  a  local  public  by  cortaiUng  the  con- 
Tenience  of  the  public  in  procuring  supplies 
of  useful  commodities.  Whether  the  corpor- 
ation was  or  was  not  able  to  pay  its  em- 
ployes in  cash  does  not  appear  to  be  material 
in  this  case.  No  element  of  partnership  ex- 
press or  implied  appears  from  the  contract 
or  the  declaration  if  that  wonid  relleTS  the 
agreements  of  luTalidlty. 

While  the  rent  for  a  storehouse  may  prop- 
erly be  a  percentage  of  the  business  done  in 
the  storehouse,  yet  in  this  case  the  agree- 
ment to  pay  5  per  cent,  of  gross  sales,  taken 
in  connection  with  the  other  parts  of  the 
contract  and  conditions  under  which  it  was 
to  operate  and  with  the  claim  for  commis- 
sions paid,  indicate  that  such  a  percentage 
cOTOrs,  not  only  the  store  rent  but  also  prof- 
its from  a  business  capable  of  being  so  con- 
ducted as  to  in  some  substantial  degree  re- 
strain trade  and  maintain  a  monoi>oly  to  the 
Injury  of  at  least  an  appreciable  part  of  the 
public  in  the  locality  where  the  business  was 
conducted,  and  the  Intention  of  the  parties 
is  of  no  controlling  force. 

The  inevitable  tendency  of  the  contract 
operating  under  the  circumstances  alleged  in 
the  declaration  is  to  restrain  trade,  to  stifle 
competition,  and  to  a  monopoly,  to  the  in- 
jury of  at  least  a  considerable  portion  of  the 
public  afl^ected  by  the  contract  snd  the  con- 
tract is  consequently  TiolatiTe  of  the  public 
policy  of  the  state  or  the  implied  principles 
of  law  recognized  as  existing  in  this  state 
on  this  subject  for  the  general  welfare.  This 
being  so,  courts  of  justice  will  not  aid  the 
parties  In  enforcing  the  iuTalld  agreements, 
and  the  demurrer  to  the  declaration  was 
properly  sustained. 

The  judgment  Is  afSrmed. 

SHACKLBFORD,  0.  X,  and  COCKRELL, 
J.,  concur. 

TAYLOR,  HOOKER,  and  PARKUILU  JJ., 
concur  in  the  opinion. 
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ATLANTIC  COAST  LINE  R.  CO.  r.  DEES 
et  al. 

(Supreme  Court  of  Florida,.  Division  A.    Dec. 
8,  1M&) 

L  Appeal  and  Ebrok  (5  961*)— Review— Dis- 

OBBTION    or    LOWKB    COUBT— PHYSICAI.    EX- 
AMINATION. 

Section  3161  of  the  General  Statutes  of 
1006,  relating  to  the  physical  examination  of 
the  injured  party  in  all  actions  brought  in  the 
courts  of  this  state  to  recover  damages  for  per- 
sonal injuries  alleged  to  have  been  sustained, 
makes  it  discretionarjr  with  the  trial  court  to 
require  such  examination,  and  an  order  of  such 
court  denying  the  motion  or  application  of  the 
defendant  for  such  physical  examination  will 
not  be  disturbed  by  an  appellate  court  unless  an 
abuse  of  discretion  is  clearly  made  to  appear. 

[Bd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  i  961.*] 

2.  Damages  (S  206*)  —  Physical  Examina- 
tion OF  Injitbed  Pebson— Discbetion  01 

COUBT. 

Where  an  application  is  made  by  the  de- 
fendant for  the  physical  examination  of  the 
plaintiff,  in  an  action  brought  to  recover  dam- 
ages for  personal  injuries  alleged  to  have  been 
caused  by  the  negligence  of  the  defendant,  un- 
der section  3151  ot  the  General  Statutes  of 
1906,  prior  to  the  trial  of  the  case  or  before  any 
evidence  has  been  adduced,  and  the  trial  court 
refused  such  application,  withont  prejudice,  how- 
ever, to  renew  the  same  during  the  trial,  there- 
by evincing  a  willingness  to  grant  the  same  if 
it  was  made  to  appear  to  be  necessary  to  ascer- 
tain the  real  condition  of  the  plaintiff,  and  such 
application  was  not  subsequently  renewed  dur- 
ing the  trial,  the  court  may  well  have  concluded 
that  the  defendant  abandoned  it  In  such  a 
case  no  abuse  of  the  discretion  expressly  vested 
in  the  trial  court  by  such  statute  has  been 
shown.  Valid  reasons  which  do  not  appear  in 
the  transcript  may  have  existed  why  such  phys- 
ical examination  should  not  have  been  made  at 
the  time  it  was  applied  for. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent.  Dig.  i  531 ;  Dec.  Dig.  8  206  ;•  Discovery, 
Cent  Dig.  86  92-98.] 

S.  Evidence  (S   537*)— Expibt  TteriMONT— 

COMPETENOT  OF  EXFBBTS. 

Where  a  witness,  who  has  been  introduced 
on  behalf  of  the  plaintiff  in  an  action  brought 
to  recover  damages  for  personal  injuries  alleged 
to  have  been  caused  by  the  negligence  of  ttie 
defendant,  has  testified  that  he  is  a  physician 
engaged  in  general  practice,  has  resided  in  a 
certain  designated  town  in  the  state  for  four 

?'eara,  and  that  the  plaintiff  has  been  his  patient 
or  some  months  past;  a  proper  and  sufficient 
foundation  has  l)een  laid  to  warrant  the  witness 
being  permitted  to  testify  as  to  what  symptoms 
be  found  when  he  was  first  called  to  see  such  pa- 
tient 

[Bid.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  §  2345;   Dec  Dig.  8  537.»] 

4.  Appeal  and  Ebkob  (S  971*)  —  Review  — 
Discretion  of  Thial  Coubt— Competency 
OF  Kxpebt  Witness. 

\N'hen  a  witness  is  offered  either  as  an  ex- 
pert or  a  skilled  witness,  it  is  for  the  trial  court 
to  determine  whether  or  not  the  witness  has 
been  shown  to  possess  the  requisite  qualifica- 
tions and  special  knowledge  to  warrant  his  so 
testifying,  and  the  decision  of  such  trial  court 
is  conclusive  upon  this  point  unless  it  appears 
from  the  transcript  to  have  been  erroneous  or  to 
have  been  founded  upon  some  error  in  law. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Ceut.  Dig.  8  o8.')2 ;    Dec.  Dig.  §  971.»] 


5.  Trial  (8  296*)— iKSTBucnoNS— Cobbeotino 
Omissions. 

Where  an  instruction,  as  far  as  it  goes, 
states  a  correct  proposition  of  law,  but  is  de- 
fective because  ft  rails  to  qualify  or  explaia 
the  proposition  it  lays  down  in  consonance  with 
the  facts  of  the  case,  such  defect  is.  cured  if 
subsequent  instructions  are  given  containing  the 
requirad  qualifications  i/t  exceptions.  It  is  not 
reriuired  that  a  single  instruction  should  con- 
tain all  the  law  relating  to  the  particular  sub- 
ject treated  therein. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.^88  705-713,  715,  716,  t'iS;    Dec;  Dig.  § 

6.  Tbial  (8  295*)—lNBTBnonoN»— Construc- 
tion AS  A  Whole. 

In  determininjg  the  correctness  of  charges 
and  instructions,  they  should  be  considered  as  a 
whole,  and  if,  as  a  whole,  they  are  free  from  er- 
ror, an  assignment  predicated  on  isolated  para- 
graphs or  ^rtions,  which,  standing  alone,  might 
be  misleading,  must  fail. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  IS  703-717;   Dec.  Dig.  |  295.*] 

7.  Appeal  and   Erbob   (8  724*)  —  Ebbob  — 
Pointing  Out— Sufficiency. 

It  is  the  duty  of  a  party  resorting  to  an 
appellate  court  to  make  the  errora  complained 
of  clearly  to  appear,  if  they  in  truth  exist  ev- 
ery presumption  being  in  favor  of  the  correct- 
ness of  the  rulings  of  the  trial  court.  Unless 
the  error  assigned  is  so  glaring  or  patent  that 
no  argument  is  needed  to  demonstrate  it,  conn- 
scl  should  call  the  attention  of  the  court  to  the 
specific  grounds  upon  which  the  error  is  based, 
stating  his  reasons  therefor,  and  citing  the  au- 
thorities relied  upon  to  support  the  same. 

[E^.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  8  2997;   Dec.  Dig.  8  724.*] 

8.  Damages  (8  S4*)--PnTSiOAL  Suffebing — 
Aggravation  by  Disease. 

In  an  action  brought  by  a  passenger  against 
a  railroad  company  to  recover  damages  for  per- 
sonal injuries  alleged  to  have  been  caused  br 
the  negligence  of  the  defendant  and  such  paa- 
senger  was,  at  the  time  the  injuries  were  receiv- 
ed, suffering  from  some  disease  or  illness  which 
tends  to  aggravate  the  injuries,  such  passenger's 
previous  infirmity  will  not  excuse  the  defend- 
ant carrier  from  answering  in  damages  to  the 
full  extent  of  all  the  injuries  caused  by  such 
negligence,  and  the  fact  that  such  carrier  was 
not  informed  of  the  passenger's  condition  will 
make  no  difference. 

[Ed.    Note. — For  other  cases,   see   Damages, 
Cent  IMg.  8  43;   Dec.  Dig.  8  34.*] 

9.  Tbial  (8  260*)  —  Requested  Instruction 
Covered  by  Instbuctions  Given. 

A  requested  instruction,  even  though  it 
may  embrace  correct  legal  principles,  is  prop- 
erly refused  when  such  principles  have  been  ful- 
ly covered  by  other  instructions  or  diarges  giv- 
en in  the  case. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  88  651-659 ;   Dec  Dig.  8  260.»] 

10.  Appeal  and  Ebbob  (8  1004*)— Review — 
Verdict- Amount. 

Where  one  of  the  grounds  of  the  motion 
for  a  new  trial  is  that  the  amount  of  the  ver- 
dict is  excessive,  and  the  trial  court  has  denied 
such   motion,   in  passing   upon   an   assignment 

Sredicated  thereon,  an  appellate  court  will  not 
isturb  the  verdict  on  such  ground,  unless  the 
amount  is  such  as  to  shock  the  judicial  con- 
science, or  as  to  indicate  that  the  jury  must 
have  been  unduly  influenced  in  some  way,  or 
swayed  by  passion  or  prejudice. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  8  3945 ;    Dec  Dig.  f  1004.*] 

(Syllabus  by  the  Court.) 


•Fur  other  caaei  see  sam«  topic  and  section  NUMBER  In  Dec.  *  Am.  Digs.  1907  to  date,  *  Reporter  Indexes 
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Error  to  Clrcnit  Conrt,  Hernando  County; 
William  S.  Bnllock,  Judge. 

Action  by  Stella  Dees,  joined  by  her  bus- 
tend,  William  E.  Dees,  against  the  Atlantic 
Coaat  Line  Railroad  Company.  Judgment 
tor  plalntllb.  and  defendant  brings  error. 
Affirmed. 

R.  A.  Bnrford  and  O.  C.  Martin,  for  plain- 
tiff in  error.  DaTant  &  Davant,  for  defend- 
•nts  In  error. 

SHACKLEFORD,  C  J.  Tbls  la  an  action 
bistltuted  by  tbe  defendants  in  error  against 
the  plaintiff  In  error,  in  the  circuit  court  for 
Hernando  county,  seeking  to  recover  dam- 
ages for  personal  Injuries  received  by  Stella 
Dees,  one  of  the  defendants  in  error,  alleged 
to  have  been  occasioned  by  tbe  negligence  of 
the  plaintiff  in  error.  A  trial  was  had  before 
a  jury,  which  resulted  in  a  verdict  in  the 
torn  of  $2,500,  In  favor  of  the  plaintiffs. 
The  defendant  seeks  to  have  the  Judgment 
altered  thereon  reviewed  and  tested  here  by 
writ  of  error,  returnable  to  the  present  term. 
The  amended  declaration  contains  two 
counts,  to  which  the  defendant  filed  the  plea 
of  not  guilty,  upon  which  the  plaintiffs  join- 
ed issue.  Before  pleading  to  the  amended 
declaration,  the  defendant  had  Interposed  a 
demurrer  thereto,  which  was  overruled,  and 
which  ruling  forms  the  basis  for  the  first  as- 
signment. It  is,  however,  expressly  aban- 
doned here,  and  we  do  not  set  forth  the  dec- 
laration, as  no  point  is  made  thereon. 

The  second  assignment  is  that  "the  court 
erred  In  overruling  and  denying  the  defend- 
ant's petition  or  motion  for  an  order  requir- 
ing tbe  plaintiff,  Stella  Dees,  to  submit  to 
a  physical  examination  made  on  the  16tb 
day  of  April,  A.  D.  1907." 

We  find  tliat  the  issues  in  the  case  were 
made  up  on  the  9th  of  Mardi,  1907,  and,  ac- 
oordlng  to  the  bill  of  exceptions,  that  at  the 
spring  term  of  such  court,  on  Oxe  16th  day 
of  April,  1907,  the  defendant  filed  a  motion 
for  an  order  requiring  the  plaintiff  to  submit 
to  a  lAysIcal  examination,  but,  so  far  as  is 
dlsdoeed,  no  order  was  made  thereon,  and, 
In  tlie  absence  of  an  order  denying  the  same 
and  an  exception  noted  thereto,  there  is 
nothing  upon  which  to  predicate  error,  hence 
this  assignment  must  fall.  The  bill  of  ex- 
eeptiona  shows  the  following  proceedings: 
•Wow  comes  the  defendant  by  Its  attor- 
neys. R.  A.  Burford  and  O.  C.  Martin,  and 
Boves  tl>e  court  for  an  order  requiring  Mrs. 
Stella  Dees,  the  plaintiff  In  the  case,  to  sub- 
mit to  such  physical  examination  of  her  per- 
son as  shall  be  reasonably  sufficient  to  de- 
termine her  physical  condition  at  the  time 
of  trial,  and  the  nature  and  extent  of  the 
alleged  injuries  she  claims  to  have  received, 
as  alleged  in  the  amended  declaration.  R.  A. 
Bnrford  &  6.  C.  Martin,  Attorneys  for  the 
Defendant" 

And  at  the  fall  term  of  said  circuit  court, 
to  wit,  on  Novemlier  11,  1907,  said  motion 


was  renewed  and  again  presented,  and  tfaere- 
npon,  on  the  19th  day  of  November,  1907, 
during  a  term  of  said  court,  said  motion 
came  on  to  t>e  heard,  and  the  conrt  thereupon 
made  the  following  order,  denying  said  mo- 
tion: "This  cause  coming  on  to  be  heard  on 
motion  of  defendant's  attorney  on  the  pre- 
liminary call  of  the  civil  docket  for  an  order 
for  a  physical  examination  of  the  plaintiff, 
and  the  same  having  been  considered  by  the 
court,  and  the  court  being  advised,  and  no 
facts  or  circumstances  are  shown  from  which 
it  is  made  to  appear  that  It  is  necessary  for 
such  examination  to  be  made,  when  It  is  con- 
sidered and  ordered  that  said  motion  be  de- 
nied without  prejudice  to  renew  the  same, 
if  it  is  made  to  appear  that  the  same  Is  nec- 
essary or  expedient  in  the  trial  of  said 
cause,  and  the  defendant  excepts.  In  open 
court,  Brooksvllle,  November  19th,  1907.  W. 
S.  Bnllock,  Judge."  To  which  ruling  of  the 
court  the  defendant  then  and  there  excepted. 

At  the  spring  term  of  the  said  court  at 
which  the  said  cause  was  tried,  the  said  de- 
fendant, on  the  preliminary  call  of  the  civil 
docket,  to  wit,  on  April  21,  1906,  again  re- 
newed the  said  motion  for  an  order  requir- 
ing a  physical  examination  of  the  plaintiff, 
in  the  words  of  said  original  motion.  There- 
upon the  conrt  again  denied  said  motion  in 
the  words  of  the  original  order,  of  date  No- 
vember 19,  1907.  To  which  ruling  of  the 
court  the  defendant  then  and  there  excepted. 

Upon  these  two  rulings  are  based  the 
third  and  fourth  assignments,  which  may 
conveniently  be  treated  together.  The  right 
of  tbe  defendant.  In  an  action  brought  to  re- 
cover damages  for  personal  injuries,  to  in- 
sist upon  a  physical  examination  of  the 
plaintiff  in  order  to  determine  the  nature, 
character,  and  extent  of  such  Injuries  and 
the  power  of  the  trial  court  to  require  sudi 
examination,  has  been  the  subject  of  much 
controversy  in  tlie  conrts,  and  the  authori- 
tles  are  conflicting.  See  4  Wigmore's  Evi- 
dence, t  2220,  especially  the  numerous  anthor- 
Itles  collated  In  note  9  on  page  3022  et  seq., 
and  the  later  cases  given  in  note  9  of  the 
same  section  In  volnme  5,  the  supplementary 
volume,  found  on  page  222.  Also  see  Wat- 
son's Damages  for  Personal  Injuries,  t  655. 
We  have  examined  quite  a  number  of  au- 
thorities bearing  upon  tbe  subject,  but  it  is 
unnecessary  for  us  to  go  into  any  extended 
discussion,  for  the  reason  that,  unlike  most 
of  the  other  jurisdictions,  we  have  a  statute 
regulating  the  matter,  section  3151  of  the 
General  Statutes  of  1906,  which  is  as  fol- 
lows; 

"3161.  Examination  of  injured  party  in 
personal  damage  cases. — In  all  actions 
brought  in  tbe  courts  of  this  state  to  recover 
damages  for  personal  Injuries  alleged  to 
have  been  sustained,  it  shall  be  discretionary 
with  the  trial  court,  upon  motion  of  the  de- 
fendant, to  require  the  injured  party,  if  liv- 
ing, either  before  or  at  the  time  of  the  trial 
of  the  cause,  to  submit  to  such  physical  ex- 
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amlnatlon  of  his  or  her  person  as  shall  be  rea- 
sonably sofflcient  to  determine  physical  con- 
dltlon  at  the  time  of  trial  and  the  nature  and 
extent  of  the  alleged  Injuries.  The  physical 
examination  provided  shall  be  made  by  a 
physician  to  be  named  by  the  court  In  the 
presence  of  one  or  more  physlciana  or  attend- 
ants of  the  Injured  party,  If  the  party  so 
desires.  The  compensation  of  the  examining 
physician  shall  be  fixed  by  the  court  in  each 
particular  case,  and  shall  be  In  the  first  In- 
stance paid  by  the  party  petitioning  for  such 
examination  but  shall  be  taxed  up  as  a  part 
of  the  costs  of  the  case  subject  to  the  final 
disposition  of  the  same." 

Tills  statute  seems  never  to  bare  been  coa- 
■trued  by  this  court,  but  we  find  that  it  was 
originally  enacted  in  1899,  p.  112,  forming 
diapter  4719,  and  that  in  the  titie  thereof  it 
was  referred  to  as  "An  act  to  require  in  the 
discretion  of  the  trial  court,"  etc.  As  is  said 
In  section  666  of  Watson's  Damages  for  Pet- 
Bonal  Injuries:  "The  general  rule  is  that  the 
defendant  has  no  absolute  right  to  insist 
upon  a  pliysical  examination  of  the  plain- 
tiff, the  granting  or  refusal  of  a  motion  or 
application  for  an  order  of  court  requiring 
the  plaintiff  to  submit  to  sudi  an  examina- 
tion resting  In  the  sound  discretion  of  the 
trial  judge.  From  all  of  which  it  results 
that,  as  in  other  matters  discretionary  with 
trial  tribunals,  an  appellate  court  will  not 
interfere  except  in  cases  of  manifest  abuse 
of  discretion."  This  principle  has  often  been 
recognized  and  applied  by  this  court  In  re- 
gard to  the  exercise  of  Judicial  discretion  by 
trial  Judges.  See  Wilson  v.  Johnson,  51  Pla. 
870,  41  South.  895,  and  authorities  there  cit- 
ed; Adams  r.  State,  55  Fla.  1,  46  South. 
162 ;  Steams  &  Culver  Lumber  Co.  v.  Adams, 
66  Fla.  894,  46  South.  156.  If  this  principle 
la  applicable,  even  In  the  absence  of  a  stat- 
ute, as  the  above-cited  authorities  hold,  there 
can  be  no  doubt  as  to  Its  applicability  In  the 
Instant  case,  since  the  lawmaking  power 
has  especially  lodged  the  granting  of  such  an 
order  within  the  discretion  of  the  trial  court, 
and  a  clear  abuse  of  such  discretion  must  be 
made  to  appear  to  an  appellate  court  In  or- 
der to  warrant  it  in  disturbing  an  order  de- 
nying such  application.  Other  jurisdictions 
have  so  held,  even  In  the  absence  of  any  stat- 
ute upon  the  subject,  as  an  examination  of 
the  authorities  cited  in  note  4  to  that  portion 
of  section  655  of  Watson's  Damages  for  Per- 
sonal Injuries,  whldi  we  have  copied  above, 
and  in  note  9  to  section  2220  of  Wigmore's 
Evidence,  to  which  we  have  referred,  will 
show. 

As  will  be  observed  from  the  first  order 
made  by  the  trial  court  which  we  have  cop- 
led  above,  upon  the  application  for  an  order 
for  such  physical  examination  of  plaintiflT, 
It  was  stated  therein  that  no  facts  or  circum- 
stances had  been  shown  from  which  it  was 
made  to  appear  that  such  examination  was 
necessary,  therefore  It  was  denied,  but  with- 
out prejudice  to  renew  the  same  upon  a  prop- 


er showing.  No  abuse  of  discretion  If  made 
to  appear  here.  At  that  time,  so  far  as  is 
disclosed  by  the  transcript,  all  that  the  court 
had  before  It  was  the  application  for  such 
order,  which  we  have  copied  above,  and  the 
pleadings.  The  defendant  In  its  brief  con- 
tends that  it  was  entitled  to  the  granting  of 
the  order  for  such  physical  examlnatlou,  be- 
cause the  amended  declaration  alleged  that 
"plalntur,  Stella  Dees,  was  grievously  bruis- 
ed, wounded,  hurt,  and  injured,  enduring 
therefrom  great  bodily  pain  and  suffering  and 
mental  anguish,"  and  urges,  in  support  of 
this  contention,  "the  defendant  had  no 
means  of  determining  the  extent,  nature,  and 
character  of  the  alleged  injurtea,  exc^t  as 
the  same  might  be  revealed  by  a  physical 
examination."  Tills  position  is  not  tenable. 
Such  an  order  as  that  in  the  instant  case 
was  made  by  the  trial  court,  which  was  us^- 
htM  and  approved  by  the  Supreme  Court,  in 
SIdeknm  ▼.  Wabash,  St  L.  &  P.  Ry.  Co.,  93 
Mo.  400,  text  403,  4  &  W.  701,  8  Am.  9t  Rep. 
549.  Also,  see  the  clear  and  forceful  reason- 
ing In  the  opinion  rendered  by  Mr.  Justice  Mo- 
Clellan  in  Alabama  Q.  S.  R.  Co.  v.  HiU,  90 
Ala.  71,  8  South.  90,  9  L.  R.  A.  442,  24  Am. 
St  Rep.  764,  where  the  cited  Missouri  case  is 
approvingly  referred  to  and  other  autliori- 
tles  are  reviewed.  The  bill  of  exceptions  fur- 
ther discloses  that  at  the  term  of  court  at 
whldi  the  case  was  tried,  on  the  preliminary 
call  of  the  docket  the  defendant  renewed 
its  motion,  which  was  denied  by  the  court  in 
the  words  of  the  original  order.  Here  again 
the  defendant  has  failed  to  show  any  abuse 
of  discretion.  As  was  well  said  in  Fullerton 
V.  Fordyce,  121  Mo.  1,  text  10,  25  S.  W.  587, 
588,  42  Am.  St  Rep.  516,  "there  may  be  rea- 
sons which  do  not  appear  on  this  record  why 
an  examination  should  not  have  been  made 
at  the  time  it  was  applied  for,  and  we  are 
unwilling  to  say  that  the  court  abused  its 
discretion  in  declining  to'  make  the  order." 
The  defendant  was  given  an  opportunity  by 
the  wording  of  the  order  of  denial  of  renew- 
ing such  application  at  any  time  during  the 
trial,  if  It  thought  it  advisable  to  do  so,  but 
so  far  as  is  disclosed  to  us.  It  did  not  avail 
itself  of  this  privilege.  The  following  lan- 
guage from  the  opinion  rendered  in  Sldekum 
V.  Wabash,  St  U  &  P.  Ry.  Co.,  93  Mo.  400, 
text  405,  4  S.  W.  701,  702,  3  Am.  St  Rep. 
549,  is  very  much  in  point:  "The  action  of 
the  trial  court  upon  such  motion,  as  we  have 
seen,  was  merely  a  refusal  to  grant  the  same 
for  the  time  being,  and,  as  defendant  did 
not  again  renew  its  application  for  such  or- 
der at  any  bther  stage  of  the  proceedings, 
the  court  may  have  well  concluded  that  aft- 
er hearing  the  said  evidence  in  the  cause  in- 
troduced by  plaintiff,  including  tliat  of  Dr. 
Bane,  which  we  have  given  in  substance,  de- 
fendant did  not  deem  It  necessary  to  renew 
Its  motion,  or  to  insist  thereon,  but  had  aban- 
doned the  same."  This  language  was  quoted 
and  approved  in  Alabama  O.  8.  R.  Co.  y. 
HUl,  90  Ala.  71,  text  78,  8  South.  90,  text  92, 
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ft  L.  R.  A.  442,  24  Am.  St  B^.  764.  Tbe 
following  additional  aathorltlea  will  also  be 
tonnd  to  tbrow  light  upon  the  point:  Blch> 
mond  &  D.  R.  Ca  V.  Childress,  82  Oa.  718, 
9  S.  E.  602,  3  L.  R.  A.  808.  14  Am.  St  Rep. 
188;  Owens  ▼.  Kansas  City,  St  J.  &  O.  B. 
R.  Co.,  95  Mo.  169,  8  S.  W.  350,  6  Am.  St  Rep. 
88;  O'Brien  v.  City  of  La  Crosse,  99  Wis. 
421,  76  N.  W.  81,  40  L.  R.  A.  831;  Smith  v. 
City  of  Spokane,  16  Wash.  408,  47  Pac.  88a 
Also  see  14  Cyc.  864  et  seq.  These  assign- 
ments must  fail. 

The  fifth  assignment  is  based  upon  the 
overruling  of  the  defendant's  objections  to 
the  following  question  propounded  to  Dr. 
Samuel  C.  Woods,  a  witness  for  plaintiffs: 
"What  symptoms  did  you  find,  doctor?"  We 
find  that  the  grounds  of  objection  Interposed 
to  this  question  were  as  follows: 

"(1)  Because  no  proper  foundation  has 
been  laid. 

"(2)  Because  it  does  not  appear  from  tbe 
examination  of  the  witness,  so  far,  that  he 
Is  qualified  as  an  expert  if  the  testimony  is 
oirered  for  that  purpose. 

"(3)  Because  the  examination  of  the  wit- 
ness, so  far,  has  not  developed  his  capac- 
ity and  knowledge  of  the  matters  inquired 
about" 

When  tbls  question  was  propounded  to  the 
witness,  he  bad  already  testified  that  he  was 
a  physician  engaged  in  general  practice,  had 
resided  at  Webster,  Fla.,  for  four  years,  and 
that  Mrs.  Dees  had  been  his  patient  since  the 
30th  day  of  April,  1907,  at  which  time  be 
was  first  called  to  see  her.  Sections  1165, 
1166,  and  1167  of  tbe  General  Statutes  of 
1906  contain  the  provisions  regulating  the 
granting  of  certificates  to  physicians  entit- 
ling them  to  practice  medicine  In  this  state; 
and  section  3611  of  such  statutes  makes  It  a 
crime  for  any  one  to  practice  medicine  with- 
out having  obtained  such  certificate,  and 
fixes  the  punishment  for  a  violation  thereof. 
If  the  witness  was  not  a  practicing  physi- 
cian or  entitled  to  practice  medicine  under 
the  statutes  of  this  state,  the  defendant 
could  have  established  that  fact  either  by 
cross-examination  of  the  witness  or  by  the 
Introduction  of  other  evidence.  This  like- 
wise applies  to  the  skill,  qualifications,  and 
experience  of  the  witness.  We  do  not  under- 
stand from  what  is  disclosed  in  the  bill  of 
exceptions  that  the  witness  was  offered  as 
■n  expert  At  any  rate,  the  question  so  ob- 
jected to  did  not  call  for  tbe  expression  of  an 
expert  opinion  from  the  witness,  but  simply 
for  a  statement  of  fact  as  to  what  he  found 
file  symptoms  to  be.  Whether  he  was  of- 
fered as  an  expert  or  skilled  witness,  it  was 
for  the  trial  court  to  determine  whether  or 
not  the  witness  bad  been  shown  to  possess 
the  requisite  qualifications  and  special  knowl- 
edge to  warrant  his  so  testifying,  and  the  de- 
cision of  sucb  trial  court  Is  conclusive  upon 
this  point  unless  It  appears  from  the  tran- 
script to  have  been  erroneous,  or  to  have  been 
founded  upon  some  error  In  law.    Atlantic 


Coast  Une  R.  Co.  r.  Crosby,  58  Fla.  400, 
43  South.  818;  Schley  v.  State,  48  Fla.  63,  87 
South.  618;  Davis  v.  State,  44  Fla.  32,  32 
South.  822.  Also  see  1  Wigmore's  Evidence, 
!§  551,  569,  and  687.  Defendant  cites  in  sup- 
port of  ita  contention  volume  6  of  Ency.  of 
EiV.  523  and  524,  and  relies  especially  ui>on 
the  following  quoted  passage  from  page  524: 

"Tbe  admissibility  of  expert  testimony 
rests,  to  a  laige  extent  in  the  discretion  of 
the  court;  but  this  does  not  mean  that|the 
court  may  arbitrarily  admit  or  exclude  such 
testimony,  but  merely  that  the  court  may 
exercise  a  sound  Judicial  discretion  In  each 
case  In  applying  rules  of  law  governing  tbe 
admissibility  of  such  testimony.  The  court 
will  exclude  testimony  which  is  manifestly 
unreliable,  and  will  not  allow_  an  expert  to 
answer  absurd  and  useless  questions." 

We  find  nothing  in  this  quoted  passage  in 
confilct  with  the  principle  enunciated  by  this 
court  As  a  matter  of  fact  the  witness  was 
cross-examined  at  some  length  by  the  de- 
fendant, and  we  do  not  find  that  any  motion 
was  made  to  have  any  of  his  testimony 
stricken  oat  by  reason  of  his  lack  of  quallfl- ' 
cations,  skill,  or  experience  to  testify  as  a 
physician  or  to  answer  the  different  ques- 
tions propounded  to  him. 

Asslgnmente  from  the  sixth  to  the  thir- 
teenth. Inclusive,  are  all  based  upon  the 
overruling  of  objections  interposed  by  the 
defendant  to  different  questions  propounded 
by  the  plaintiffs  to  this  same  witness.  Dr. 
Woods.  In  Ite  brief  defendant  states  that 
practically  the  same  grounds  of  objection 
were  urged  to  these  respective  questions  as 
those  we  have  copied  above  in  treating  the 
fifth  assignment,  and  the  argument  made  in 
support  of  sudi  assignment  Is  "adopted  to 
avoid  repetition."  An  examination  of  the 
bill  of  exceptions  shows  that  the  statement 
as  to  the  grounds  of  objection  is  correct, 
and  what  we  have  said  in  disposing  of  the 
fifth  assignment  applies  with  equal  force  to 
these  assignments.  We  are  convinced  from 
a  careful  reading  of  the  entire  testimony  of 
Dr.  Woods,  both  his  direct  and  cross-exam- 
ination, that  these  contentions  of  the  defend- 
ant are  not  well  founded  and  that  the  aa- 
signmenta  are  without  merit 

The  court  gave  to  the  jury  the  first  instruo- 
tlon  requested  by  the  plaintiffs,  to  a  portion 
of  which  the  defendant  excepted,  and  which 
is  as  follows: 

"  'First  If  It  shall  appear  from  the  evi- 
dence that  the  plaintiff,  Mrs.  Stella  Dees, 
was  Injured  upon  the  train  of  the  defend- 
ant company  as  alleged  In  the  declaration, 
you  will  find  for  the  plaintiffs,  unless  It  shall 
appear  from  the  evidence  that  the  agente  of 
the  said  defendant  hod  exercised  all  ordinary 
and  reasonable  care  and  diligence,  the  pre- 
sumption being  against  the  defendant,  and 
tbe  burden  of  proving  such  care  and  dili- 
gence resting  upon  the  defendant'  To  the 
giving  of  that  portion  of  which  said  charge 
reading  as  follows.  The  presumption  being 
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against  the  defendant,'  and  without  glrlng 
any  direction  to  the  Jniy  as  to  when  and 
under  what  circumstances  the  presumption 
would  cease,  the  defendant  did  then  and 
there  except" 

This  forms  the  basis  for  the  fourteenth  as- 
signment The  defendant  relies  upon  the 
case  of  Atlantic  Coast  Line  R.  R.  Co.  v. 
Crosby,  53  Fla.  400,  text  470  and  473,  43 
South.  318,  text  330.  340,  contending  that  the 
Ins^uction  so  excepted  to  in  the  Instant  case 
Is  Infected  with  the  same  vice  which  char- 
acterized the  first  charge  given  by  the  court 
of  Its  own  motion  in  the  cited  case.  To 
this  contention  we  cannot  agree.  A.  compari- 
son of  the  instruction  in  the  instant  case 
and  the  charge  in  the  cited  case  will  readily 
disclose  the  points  wherein  they  differ.  As 
was  also  held  in  the  cited  case,  where  an 
Instruction,  as  far  as  it  goes,  states  a  cor- 
rect proposition  of  law,  but  Is  defective  be- 
cause It  fails  to  qualify  or  explain  the  prop- 
osition It  lays  down  in  consonance  with  the 
facts  of  the  case,  such  defect  is  cured  If 
subsequent  Instructions  are  given  containing 
the  required  qualifications  or  exceptions.  It 
is  not  required  that  a  single  instruction 
should  contain  all  the  law  relating  to  the 
particular  subject  treated  therein.  See,  also, 
to  the  same  effect,  Lewis  v.  State,  65  Pla. 
54,  45  South.  <oJS.  As  was  also  held  In  At- 
lantic Coast  Line  R.  R.  Co.  v.  Crosby,  supra. 
In  determining  the  correctness  of  charges 
and  instructions,  they  should  be  considered 
as  a  whole,  and  If,  as  a  whole,  they  are  free 
from  error,  an  assignment  predicated  on 
isolated  paragraphs  or  portions  which,  stand- 
ing alone,  might  be  misleading,  must  fall. 
Also  see  authorities  there  cited;  Davis  v. 
State,  54  Fla.  34,  44  South!  757;  Atlantic 
Coast  Line  R.  R.  Co.  v.  Beazley,  54  Fla.  311, 

45  South.  761;  Cross  v.  Aby,  55  Fla.  311,  45 
South.  820;  Lewis  v.  State,  55  Pla.  64,  46 
South.  908;    Johnson   t.  State,  55  Fla.  41, 

46  South.  174.  On  examination,  we  find  that 
In  the  charges  given  by  the  court  of  its  own 
motion  numbered  from  2  to  7,  inclusive, 
which  we  do  not  consider  it  necessary  to 
copy  herein,  the  Jury  seems  to  have  been  so 
fully  instructed  as  to  the  effect  of  our  stat- 
ute, formerly  section  1  of  chapter  4071,  p. 
113,  of  the  Laws  of  1891,  but  now  section 
3148  of  the  General  Statutes  of  1906,  that 
we  do  not  see  how  the  Jury  could  have  well 
been  confused  or  misled  by  the  Instruction 
of  which  complaint  is  made,  even  though  it 
may  not  have  been  full  and  complete  with- 
in Itself.  Construing  it  in  connection  with 
the  other  charges  and  instructions,  no  er- 
ror has  been  made  to  appear  to  us.  Nothing 
said  in  Jones  v.  Jacksonville  Electric  Co., 

56  Fla. ,  47  South.  1,  also  cited  to  us  by 

the  defendant  is  in  conflict  with  the  prin- 
ciples above  enunciated. 

The  fifteenth,  sixteenth,  and  seventeenth 
assignments  are  all  based  upon  the  thirteenth 
instruction  given  to  the  Jury,  at  the  request 


of  the  plaintiffs,  as  to  which  the  blU  of  ex- 
ceptions shows  the  following: 

"Thirteenth.  If  you  find  for  the  plain- 
tiffs,  you  will,  in  computing  the  amount  of 
their  damages,  consider  the  Injuries  which 
she  sustained  at  the  time  of  the  wreck,  with 
all  injuries  and  maladies  naturally  resulting 
therefrom,  and  also  the  fear  and  mental 
anguish  which  the  plaintiff,  Stella  Dees,  ex- 
perienced at  the  time  of  the  wreck,  and  also 
amounts  which  the  plaintiffs  have  paid  for 
medical  attendance  and  nursing  and  for  medi- 
cine, and  for  hired  help,  and  also  such  ex- 
pense as  from  the  evidence  appears  to  be 
necessary  to  restore  the  plaintiff,  Stella  Dees, 
to  her  ordinary  degree  of  health.'  To  the 
giving  of  which  said  charge  the  defendant 
then  and  there  excepted.  And  the  said  de- 
fendant did  then  and  there  specially  object 
and  except  to  the  giving  of  that  portion  of 
the  thirteenth  charge  reading  as  follows: 
'And  also  amounts  which  the  plaintiffs  have 
paid  for  medical  attendance  and  nursing, 
and  for  medicine  and  for  hired  help.'  And 
the  said  defendant  did  further  then  and 
there  except  to  the  giving  of  that  portion  of 
the  thirteenth  charge  reading  as  follows: 
'And  also  such  exi>enses  as  from  the  evi- 
dence appears  to  be  necessary  to  restore  the 
plaintiff,  Stella  Dees,  to  her  ordinary  degree 
of  health.' " 

Plaintiffs   and   defendant  have   discussed 
these  assignments  together,  and  we  shall  do 
likewise.    The  argument  made  by  the  defend- 
ant in  support  of  these  assignments  is  slight, 
and,  therefore,  we  do  not  feel  called  upon  to 
enter  Into  any  extended  investigation  concern- 
ing them.    We  have  repeatedly  held  it  is  the 
duty  of  a  party  resorting  to  an  api>ellate 
court  to  make  the  errors  complained  of  clear- 
ly to  appear,  if  they  in  truth  exist     See 
Ropes  V.  Stewart,  54  Fla.  185.  45  South.  31, 
and   Putnal   v.    State   (decided   here   at   tjie 
present  term)  47  South.  864,  and  authoritlea 
there  cited.     We  have  also  repeatedly  held 
that,  imless  the  error  complained  of  is  so 
glaring  or  patent  that  no  argument  is  need- 
ed  to   demonstrate   it    counsel    should   call 
the  attention  of  this  court  to  the  specific 
grounds  upon  which  the  error  la  based,  stat- 
ing his  reasons  therefor,  and  citing  the  aa- 
thorltles  relied  upon  to  support  the  same. 
See  Hoodless  v.  Jemlgan,  46  Fla.  213,  85 
South.  656,  and  authorities  there  cited,  and 
authorities  cited  in  Atlantic  Coast  Line  R. 
Co.  V.  Benedict  Pineapple  Co.,  62  Pla.  166, 
text  173,  42  South.  529,  text  632.    The  con- 
tention made  by  the  defendant,  as  we  un- 
derstand it,  is  that  the  instruction  permits, 
even  if  it  does  not  direct  the  Jury,  in  as- 
sessing the  amount  of  damages  for  plain- 
tiffs, to  consider  improper  elements  thereof. 
We  cannot  agree  with  the  defendant.     In 
computing  the  amount  of  damages  to  whicb 
plaintiffs  were  entitled,  the  instruction  cont- 
plained  of  restricted  and  confined  the  Jury 
to  the  evidence  adduced  in  the  trial  of  tbe 
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rtse.  Construing  this  Instruction  In  connec- 
tion with  all  the  other  charges  and  Instruc- 
tions bearing  upon  the  same  point,  as  we 
have  already  seen  that  we  must  do  under 
the  principles  so  repeatedly  enunciated  by 
this  court,  we  are  clear  that  the  jury  must 
have  understood  that  they  were  bound  by 
the  evidence.  In  view  of  the  amount  of  the 
Terdlct  rendered,  there  was  certainly  no  oc- 
casion tor  the  Jury  to  take  Into  consideration 
tnytUng  but  the  evidence,  and  we  have  not 
tlie  slightest  reason  to  think  that  they  were 
onduly  or  Improperly  Influenced  In  any  way. 
it,  as  contended  by  tlie  defendant,  the  evi- 
dence did  not  show  what  amount  of  ex- 
penditure would  be  necessary  to  restore  the 
Injured  plaintiff  to  her  ordinary  degree  of 
bealth.  If  there  was  no  evidence  upon  that 
point,  then  the  Jury  could  not  well  h.ave  been 
misled  thereby,  and  at  most  it  was  a  harm- 
less error.  We  do  not  find  wherein  Florida 
By.  &  Nav.  Co.  V.  Webster,  25  Fla.  394,  5 
South.  714,  and  Patterson's  Railway  Acci- 
dent Law,  p.  472,  the  only  authorities  dted 
by  the  defendant,  support  or  sustain  these 
assignments.  See  generally  section  1251  of 
volume  4  of  Sutherland's  Damages  (3d  Ed.). 

The  eighteenth  assignment  Is  based  upon 
the  fifteenth  instruction,  given  at  the  in- 
itance  of  the  plaintiffs,  which  is  as  follows: 

"Fifteenth.  If  you  should  find  from  the 
evidence  that  the  plaintiff,  Mrs.  Stella  Dees, 
was,  at  the  time  of  the  injury,  suffering  from 
any  physical  malady,  and  that  injuries  sus- 
tained in  the  wreck  testified  to  contributed 
to  such  malady  or  Inflamed  the  diseased 
parts,  the  plaintiff  is  entitled  to  recover  for 
the  injuries  consequent  upon  such  injury." 

To  support  its  contention,  the  defendant 
dtcs  Jacksonville,  T.  &  K.  W.  Ry.  Co.  v.  Pen- 
hisular  Land,  Transp.  &  Manufg  Co.,  27  Fla. 
1,  9  South.  661,  17  L.  R.  A.  33,  65,  and  Pen- 
sacola  &  Georgia  R.  R.  Co.  v.  Nash,  12  Fla. 
497,  which  we  tiave  examined,  but  have  fail- 
ed to  find  their  relevancy  to  the  assignment 
under  consideration.  As  is  said  in  volume 
3  of  Hutchinson's  Carriers,  |  1432  (3d  Ed.) : 
"If  the  passenger,  at  the  time  an  Injury  is 
received  through  the  negligence  of  its  car- 
rier, is  suffering  from  some  disease  or  ill- 
ness which  tends  to  aggravate  the  Injury, 
the  passenger's  previous  infirmity  will  not 
excuse  the  carrier  from  answering  in  dam- 
ages to  the  full  extent  of  the  Injury  as  af- 
fected by  such  infirmity;  and  the  fact  that 
the  carrier  was  not  Informed  of  the  passen- 
ger's condition  will  make  no  difference."  Al- 
so see  chapter  17  of  Watson's  Damages  for 
Personal  Injuries  entitled  "Injuries  to  Per- 
sons Diseased,  Disordered  or  in  Delicate 
Health,"  which  contains  a  full  discussion  of 
the  subject,  and  refers  to  numerous  authori- 
ties ;  13  Cyc.  31 ;  4th  Sutherland's  Dam- 
ages, §  1244  (3d  Ed.) ;  Moore's  Carriers,  883. 
From   the    many    authorities   cited   by    the 
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above  text-writers,  we  select  the  following: 
LouisvUle  Sc  N.  R.  Co.  v.  Jones,  83  Ala.  376, 
3  South.  902;  Montgomery  &  B.  Ry.  CX).  v. 
Mallette,  92  Ala.  209,  9  South.  S63;  City  of 
Roswell  V.  Davenport  (N.  M.)  89  Pac.  256; 
Ross  V.  Great  Northern  Ry.  Co.,  101  Mhm. 
122,  111  N.  W.  951.  This  assignment  must 
fail. 

The  court  refused  the  fourth  Instruction 
requested  l>y  the  defendant,  which  Is  as  fol- 
lows: 

"(4)  If  you  believe  from  the  evidence  that 
the  wreck  or  accident  in  this  case  was  caus- 
ed by  an  impaired  or  defective  condition  ot 
the  metal  plate  on  the  truck  referred  to  in 
the  testimony,  and  that  the  same  was  a 
latent  defect  not  known  and  not  capable  of 
detection  by  the  ordinary  means  of  examina- 
tion, or  by  the  exercise  of  all  ordinary  and 
reasonable  care,  then  the  accident  would  be 
one  which  could  not  have  been  reasonably 
anticipated  or  guarded  against,  and  you 
should  find  the  defendant  not  guilty." 

Upon  such  refusal  Is  predicated  the  nine> 
teenth  assignment.  We  find  that  the  prin- 
ciple of  law  embraced  In  this  requested  In- 
struction was  fully  covered  by  other  instrue- 
tlons  given  at  the  request  of  the  defendant, 
and  In  charges  given  by  the  court  of  Its  own 
motion,  therefore  the  same  was  properly  re- 
fused. Atlantic  Coast  Line  R.  R.  Co.  T. 
Crosby,  supra,  and  authorities  there  cited. 

The  twentieth  assignment  is  based  upon 
the  overruling  of  the  motion  for  a  new  trial. 
This  motion  contains  13  grounds,  all  of  which, 
however,  have  already  been  discussed  and 
disposed  of  in  the  consideration  of  other  as- 
signments, except  such  as  question  the  suffi- 
ciency of  the  evidence  to  support  the  verdict, 
which  such  grounds  are  also  made  the  basis 
for  the  two  remaining  assignments,  the  twen- 
ty-flrst  and  twenty-second.  These  three  as- 
signments are  but  lightly  argued  by  the  de- 
fendant In  its  brief,  which  contains  a  state- 
ment to  the  effect  that  they  would  be  dis- 
cussed fully  and  at  length  in  the  oral  argu- 
ment We  listened  attentively  to  this  argu- 
ment from  the  respective  counsel,  and  are 
of  the  opinion  that  the  contentions  of  the 
defendant  were  fully  met  and  answered.  We 
see  no  useful  purpose  to  be  accomplished  by 
our  entering  Into  any  discussion  thereof,  so 
content  ourselves  with  referring  to  what  we 
said  in  Seaboard  Air  Line  Ry.  v.  Scarbor- 
ough, 52  Fla.  425,  text  449,  42  South.  706, 
text  714,  and  Atlantic  Coast  Line  R.  R.  Ck>. 
V.  Beazley,  54  Fla.  311,  text  422,  45  South. 
761,  text  796. 

Having  found  no  reversible  error,  the  Judg- 
ment must  be  afQrmed. 

COCKRBLL  and  WHITFIELD,  JJ.,  c«»- 
cur. 

TAYLOR,  HOCKER,  and  PARKHILL,  JJ, 
concur  in  the  opinion. 
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48  SOUTHERN  RBPORTBB. 


(Fla. 


(66  Fla.  196) 

FLORIDA  HY.  CO.  ▼.  STURKBJr. 

(Snpieme  Conrt  of  Florida,  Division  B.     Dec. 
15,  1008.    Headnotes  Filed  Jan.  25,  1900.) 

1.  Tbial  (8  295*)— Instbuctions. 

A  party  has  no  right  to  complain  of  a  por- 
tion of  the  charge  of  the  court  upon  a  particular 
feature  of  the  case,  when  the  charge  taken  as 
a  whole  is  more  liberal  to  him  than  the  evidence 
warrants. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  !  703 ;    Dec.  Dig.  {  295.*] 

2.  Nkgligekce  (I  1*)  —  Railboads  (J  370*)  — 

INJUBT  TO  PkBSON  ON  TBACK  —  "NkQLI- 
GBNCI:." 

"Negligence"  ia  the  failure  to  observe  for  the 
protection  of  another's  interests  such  care,  pre- 
caution, and  vigilance  as  the  circumstances  just- 
ly demand,  and,  while  railroad  trainmen  are 
not  usually  bound  to  foresee  or  watch  for  the 
wron^ul  presence  of  any  person  upon  the  trade, 
yet,  if  experience  has  shown  that  at  certain 
points  persons  are  constantly  thus  entering  up- 
on the  track,  and  it  appears  that  the  company 
has  acquiesced  in  the  use  thus  made  of  the 
track,  such  persons,  if  injured  as  the  proximate 
result  of  the  trainmen's  failure  to  use  ordinary 
care  to  keep  watch  for  them,  may  recover  dam- 
ages, if  the  trainmen  could  have  seen  them  with- 
out difficulty  had  they  kept  a  reasonable  watch 
or  lookout,  even  though  in  fact  they  did  not 
see  them.  EJspedally  is  this  doctrine  applica- 
ble to  a  backing  train. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  {  1;  Dec.  Dig.  J  !;•  Railroads, 
Cent.  EHg.  $  1265;    Dec.  Dig.  }  370.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  5,  pp.  474a-4763 ;   vol.  8,  pp.  7729-7731.] 

3.  Negligence  (§  101*)— Psbsonal  Injuries 
— Vebdict. 

In  this  case  we  see  no  reason  for  dlstnrbing 
the  verdict,  as  the  jur^  evidently  apportioned 
the  damages  in  proportion  to  what  they  found 
to  be  the  negligence  of  the  respective  parties  as 
the  statute  authorizes  to  be  done. 

[Ed.  Note.— For  other  cases,  see  Negligence. 
Cent.  Dig.  S  167;  Dec.  Dig.  I  101. •) 

(Syllabus  by  the  Court.) 

Error  to  Circuit  Court,  Suwannee  County ; 
Bascom  H.  Palmer,  Judge. 

Action  by  D.B.  Sturkey  against  the  Flori- 
da Railway  Company.  Judgment  for  plain- 
tlff,  and  defendant  brings  error.    Affirmed. 

Carter  &  McCollnm,  for  plaintiff  In  er- 
ror. Humphreys  &  Harrell,  for  defendant  In 
error. 


HOOKER.  J.  In  August,  1007,  D.  B. 
Sturkey  brongfat  an  action  in  tort  against 
the  Florida  Railway  Company  in  the  cir- 
cuit court  of  Suwannee  county  for  damages 
on  account  of  personal  injuries  sustained  by 
him  in  consequence  of  being  struck  and 
knocked  off  the  track  of  said  railway  at 
Porter's  Station,  in  said  county,  whereby  he 
was  severly  injured,  bruised,  and  wounded, 
from  which  Injuries  he  was  more  or  less  per- 
manently disabled,  so  as  not  to  be  able  to 
follow  his  usual  vocation  of  a  Bllversmltb. 
It  Is  alleged  and  proven  that  there  was  a 
sawmill  located  at  the  said  station  on  the 
line  of  said  road  and  close  to  the  track  which 


employed  a  large  number  of  lianda.  It  la 
also  shown  that  this  track  had  been  used 
considerably  by  pedestrians.  There  was  a 
commissary  or  store  on  the  opposite  tide 
of  the  track  from  the  mill,  and  a  little  north 
of  it,  and  a  crossing  over  the  railroad  track 
about  850  feet  south  of  the  conunissary  and 
also  south  of  the  mill.  Mr.  Bailey's  house, 
at  which  Mr.  Sturkey  had  been  living  for 
some  months,  was  southwest  of  the  crossing, 
and  not  very  far  from  it,  on  the  same  side 
of  the  railway  track  as  the  commissary.  Mr. 
Sturkey  was  about  60  years  old  and  afflicted, 
with  rheumatism.  There  was  a  switch  and  side 
track  for  the  use  of  the  mill  directly  In  front 
of  it,  and  a  water  tank  on  tlie  main  line  Juat 
south  of  the  switch,  and  in  front  of  the  mill. 
Mr.  Roy  Helton  owned  the  mill  at  Porter's 
Station.  He  got  logs  for  bis  mill  by  meana 
of  log  trains.  There  were  three  or  four  log 
trains  a  day.  The  log  train  carried  two  car 
loads  of  logs  a  day  to  Mr.  Porter  at  Live 
Oak.  The  train  tliat  stn»A  and  injured  Mr. 
Sturkey  was  headed  for  Live  Oak,  and,  be- 
fore leaving  for  Live  Oak,  it  backed  down 
to  the  water  tank  for  water.  In  backing 
down  to  the  tank  about  4  o'clock  in  the  eve- 
ning of  the  31st  of  December,  1906,  the  log 
train  struck  Mr.  Sturkey  and  injured  him. 
Mr.  Sturkey  had  been  to  the  commissary  for 
some  baking  powder  for  Mra  Bailey,  and  in 
returning  came  down  the  railway  track. 
There  was  a  dirt  road  direct  from  the  com- 
missary to  Mr.  Bailey's  house,  but  It  was  a 
sandy  road,  and  many  persons  used  the  track. 
Mr.  Sturkey  had  been  advised  by  his  friend 
Mr.  Bailey  not  to  walk  on  the  track. 

It  was  alleged  in  the  declaration,  and  pror- 
en,  that  there  was  no  watchman  or  lookout 
on  the  train  that  in  backing  down  to  the 
tank  struck  Mr.  Sturkey.  The  engine  was 
in  charge  of  a  fireman  who  says  he  blew  the 
whistle  and  rang  the  bell  when  he  started 
to  t>ack  down  to  the  tank.  Be  says  he  saw 
Mr.  Sturkey  step  off  the  left  side  of  the  track, 
but  the  cars  were  piled  up  so  high  he  conid 
not  see  him  afterwards,  and  did  not  know 
he  was  on  the  track.  He  could  iiave  stopped 
the  train  in  10  feet  by  putting  on  the  lever. 
Mr.  Sturkey  was  walking  down  this  track, 
and,  while  he  heard  the  grating  of  the  wheels 
on  the  track,  did  not  hear  the  whistle  or 
bell,  although  be  says  his  hearing  was  good. 
There  was  proof  that  the  fireman  in  charge 
of  the  engine  and  train  was  not  very  care- 
ful in  blowing  the  whistle  and  ringing  the 
bell. 

The  plaintiff  proved  be  was  badly  injured, 
whereby  he  lost  the  use  of  his  right  arm, 
and  could  not  follow  his  usual  vocation,  and 
that  he  has  Incurred  medical  bills  and  tiad 
suffered  severely  from  the  Injury. 

Plaintiff  claimed  $10,000  damages,  and  the 
Jury  returned  a  verdict  for  $500,  for  whicli 
Judgment  was  entered.  The  case  is  here 
for  review  on  writ  of  error. 


•7or  olber  cases  Me  same  topic  and  section  NUHBBR  In  Dte.  *  Am.  Digs.  IMT  to  date,  *  Reporter  Iqdazes 
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The  first  assignment  of  error  questions  the 
following  j)orUon  of  the  court's  charge  to  the 
jnry :  "Or  if  you  find  from  the  evidence  that 
plaintiff  was  at  the  time  of  Ills  injury  care- 
lessly and  negligently  on  said  track,  or  road- 
bed of  defendant,  without  the  knowledge, 
pennission,  or  consent  of  the  defendant,  and 
was  not  then  and  there  traveling  along  or 
over  any  public  crossing  or  way,  nor  over  and 
along  any  private  crossing  or  way  establish- 
ed or  used  with  the  knowledge  or  by  the  per- 
mission of  the  defendant,  and  that  the  de- 
fendant at  the  time  of  said  alleged  injury 
had  no  manner  of  knowledge  or  notice  of 
the  presence  of  the  plaintiff  upon  Its  road- 
bed or  track,  then  the  plaintiff  was  a  tres- 
passer on  said  railroad  track,  and  yon  should 
find  for  the  defendant" 

The  conrt,  at  the  Instance  of  the  defend- 
ant, Instructed  the  Jury  that  "the  law  does  not 
require  a  railroad  company  to  keep  a  look- 
out for  trespassers ;  and,  if  you  believe  from 
the  evidence  that  the  plaintiff  at  the  time 
and  place  of  the  iitjury  was  a  trespasser, 
then  the  defendant  owed  him  no  duty,  ex- 
cq)t  that  it  should  not  be  guilty  of  any  ac- 
tive negligence  contributing  to  the  Injury, 
after  discovering  his  peril." 

Under  the  pleadings  and  proofs  in  this 
case,  we  think  that  the  foregoing  portion  of 
the  charge  excepted  to,  as  well  as  the  instruc- 
tion given,  were  more  liberal  to  the  defend- 
ant than  it  was  entitled  to  receive.  There 
were  40  or  50  mill  hands  who  walked  from 
their  work  on  this  track.  Mr.  Sturkey  was 
injured  50  or  60  feet  from  the  crossing.  Mr. 
Stnrkey  says  he  often  saw  people  travel  on 
the  tra<±.  He  was  injured '  about  40  yards 
from  where  people  get  on  and  off  the  train. 
A  good  many  families  lived  around  the  sta- 
tion. Mr.  Cross,  a  witness  for  the  defend- 
ant, testified  that  the  mill  hands  used  the 
track  where  Mr.  Sturkey  was  hurt,  and  be 
had  "seen  the  public  walk  the  track  there 
occasionally."  Mr.  Bailey  testified  that  he 
was  an  examined  engineer.  He  seems  to 
have  worked  on  the  main  line  of  the  rail- 
way. He  says  that  he  was  familiar  with 
the  mlee  and  regulations  governing  the  oper- 
ations of  trains,  and  that,  under  such  rules, 
some  one  is  required  to  be  on  the  rear  end 
of  the  train  to  keep  watch  out  when  the 
train  Is  backing,  and  that  this  applies  to 
all  trains. 

Under  these  circumstances,  it  seems  to 
OB  that  the  principle  laid  down  in  the  case  of 
Florida  Cent  4  P.  K.  Co.  v.  Poxworth,  41 
na.  1,  text  67,  25  South.  338,  79  Am.  St 
Bep.  140,  applies.  In  that  case  it  is  held 
that  the  duties  of  a  railroad  company  with 
respect  to  care  in  operating  its  trains  are 
dictated  and  measured  by  the  exigencies  of 
the  occasion,  or  In  the  light  of  the  conditions 
of  things  at  the  place  where,  and  the  time 
when,  an  accident  happena 

In  the  case  of  Jacksonville  Street  Rail- 


way Company  v.  Chappell,  21  Fla.  175,  this 
court  held  that  negligence  is  the  failure  to 
observe  for  the  protection  of  another's  in- 
terests such  care,  precaution,  and  vigilance 
as  the  circumstances  Justly  demand.  In  the 
former  case  the  court  held  that  "in  railway 
operation  the  dangerous  practice  of  'kicking 
cars'  or  making  flying  switches  in  i>opuIons 
localities  and  near  public  crossings  imposes 
upon  the  company  a  duty  to  station  a  look- 
out  upon  the  rear  of  the  cars,  the  equivalent 
of  which  is  not  accomplished  by  ringing  the 
belL" 

It  Is  said  In  2  Shearman  and  Redfleld  on 
the  Law  of  NegUgence  (6th  Ed.)  {  471.  that 
in  running  trains  backwards  a  watcltman 
must  be  put  upon  the  rear  car  to  look  out 
for  and  warn  travelers  when  approaching  a 
crossing.  See  cases  cited  in  Note  8.  In  sec- 
tion 484,  Id.,  it  is  said:  "WhUe  trainmen 
are  not  usually  bound  to  foresee  or  watcb 
for  the  wrongful  presence  of  any  person  up- 
on the  track,  •  •  •  nor  to  foresee  the 
wrongful  entry  of  persons  upon  the  cars,  yet, 
if  experience  has  shown  that  at  certain  points 
persons  are  constantly  thus  entering  ui>on 
the  track  or  cars,  such  persons,  if  injured  aa 
the  proximate  result  of  the  trainmen's  fail- 
ure^  to  use  ordinary  care  to  keep  watch  for 
them,  may  recover  damages,  if  the  train- 
men could  have  seen  them  without  diflSculty. 
had  they  kept  a  reasonable  watch,  even 
though,  in  fact  they  did  not  see  them.  Espe- 
cially should  this  rule  be  applied  where  the 
railroad  company  has  acquiesced  in  the  use 
thus  made  of  its  property." 

It  is  very  probable  that  in  the  Instant  case. 
If  there  had  been  a  lookout  or  watchman  on 
the  backing  train  or  In  advance  of  it,  as  it 
was  backing,  that  the  plaintiff  would  bay* 
been  warned  off  the  track,  and  would  not 
have  been  injured.  Under  these  circumstan- 
ces, we  think  it  was  a  question  for  the  Jury 
to  determine  whether  the  railroad  was  negli- 
gent in  not  having  such  a  lookout  There- 
fore we  think  the  defendant  has  nothing  to 
complain  of  in  the  portion  of  the  charge  ob- 
jected to.  As  before  remarked,  the  charge 
was  more  favorable  to  the  defendant  com- 
pany than  it  was  entitled  to  under  our  law. 

The  only  other  assignment  questions  the 
sufficiency  of  the  evidence  to  sustain  the  ver- 
dict. It  is  very  evident  that  the  Jury  thought 
both  the  plaintiff  and  defendant  were  at 
fault  and  that  they  apportioned  the  damages 
as  they  were  authorized  to  do  by  the  statute, 
which  was  given  them  In  charge  by  the  court 

We  think  there  was  evidence  to  sustain  the 
verdict 

The  Judgment  of  the  circuit  conrt  Is  af- 
firmed. 

TAYLOR  and  PARKHILL,  JJ.,  concor. 

SHACKLEPORD,  0.  J.,  and  OOCKRBJLIi 
and  WHITFIELD,  JJ.,  concur  in  the  oplnloa 
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48  SOUTHERN  REPORTER. 


(Fla. 


(56  Fla.  878) 

WEST  COAST  LUMBER  00.  t.  GRIFFIN. 

(Supreme  Court  of  Florida,  IMvision  B.    Dec. 

19,  1908.     Headnotes  FUed  Jan.  27,  1909.) 

Vkndob  and  PtJBCHASEB  (J§  233,  242*)— Bona 
Fide  Pubchaseb  —  Unbecobded  Deei>— No- 
nes. 

Under  our  recording  laws,  subsequent  pnr- 
ebasers  acquiring  subsequent  title  without  no- 
tice of  a  prior  unrecorded  deed  will  be  protect- 
ed against  such  unrecorded  conveyacce,  unless 
tlie  party  claiming  thereunder  can  show  that 
snch  subsequent  purchaser  acquired  his  title 
with  notice  of  such  unrecorded  conveyance.  The 
burden  of  showing  such  notice  is  upon  the  party 
claiming  under  such  unrecorded  conveyance,  as 
all  the  presumptions  in  snch  a  case  are  in  favor 
of  the  bona  fides  of  such  subsequent  purchaser, 
and  that  he  acquired  bis  title  in  good  faith  and 
without  notice  of  the  prior  unrecorded  convey- 
ance. 

[Eld.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  S>  563%,  604;   Dec.  Dig. 
K  233,  242.*] 
(Syllabus  by  the  Court.) 

Appeal  from  Circuit  Court,  Taylor  Coun- 
ty;   Bascom  H.  Palmer,  Judge. 

Bill  by  W.  D.  Griffin  against  the  West 
Coast  Lumber  Company.  Decree  for  com- 
plainant Defendant  appeals.  Reversed  and 
remanded. 

See,  also,  54  Fla.  621,  45  So.  514. 

W.  B.  Davis,  for  appellant  L.  W.  Blanton 
and  H.  J.  McCall,  for  appellee. 

TAYLOR,  J.  The  appellee,  as  complainant 
below,  filed  bis  bill  in  equity  against  the 
appellant  as  defendant  below  In  the  circuit 
court  of  Taylor  county,  alleging:  That  he 
was  the  owner  in  fee  of  a  certain  described 
860  acres  of  land  in  said  Taylor  county  of 
which  he  was  In  possession.  That  said  land 
was  sold  on  June  1,  1859,  by  one  Nell  Hen- 
dry to  Archibald  Griffin,  who  was  then  put 
in  possession  thereof,  and  who  through  vari- 
ous tenants  held  such  possession  until  bis 
death  In  1865,  and  that  his  heirs  through  a 
tenant  have  continued  in  possession  thereof, 
until  they  sold  the  same  to  complainant,  and 
be  through  a  tenant  has  continued  ever  since 
in  the  possession  thereof.  The  J.  B.  Hendry 
and  N.  C.  Hendry  as  executors  of  the  last 
will  of  the  said  Neil  Hendry  on  December  31, 
1895,  sold  and  conveyed  said  land  to  one  W. 
B.  Stephens  by  deed  which  was  not  recorded 
until  March  3,  1903.  No  question  is  raised 
as  to  the  power  of  the  executors  as  such  to 
convey  the  property.  That  W.  B.  Stephens 
sold  and  conveyed  same  by  deed  on  April  25, 
1900,  to  J.  W.  Oglesby,  attorney,  and  that 
on  April  23,  1900,  J.  W.  Oglesby  sold  and 
conveyed  same  to  the  defendant  the  West 
Coast  Lumber  Company,  a  corporation  who 
now  claims  the  same  by  virtue  of  the  fore- 
going conveyances.  That  all  of  said  con- 
veyances are  clouds  upon  his  title.  The  bill 
prays  that  the  said  deeds  from  J.  E.  Hendry 
and  N.  C.   Hendry,  as  executors  to  W.   B. 


Stephens,  and  from  Stephens  to  Oglesby  and 
from  Oglesby  to  the  defendant,  be  canceled 
as  clouds  upon  bis  title.  The  defendant  an- 
swered the  bill,  denying  speciflcally  every 
material  allegation  thereof,  an^  alleged  that 
it  purchased  the  land  in  good  faith,  and 
without  any  notice  of  any  sort  or  knowledge 
that  there  was  any  other  claim,  title,  or  right 
thereto  In  any  one  else  either  actual  or  con- 
structive; that  the  alleged  conveyances.  If 
there  ever  were  any  such,  from  Neil  Hendry 
to  Archibald  A.  Griffin,  and  from  the  heirs 
at  law  of  Archibald  A.  Griffin  to  the  com- 
plainant and  one  W.  S.  Blitch,  and  from  W. 
S.  Blitch  to  complainant,  have  never  been 
recorded  in  Taylor  county,  where  said  lands 
are  situated,  and  that  defendant  otherwise 
had  no  notice  or  knowledge  thereof.  The 
cause  was  referred  to  a  master  to  take  testi- 
mony, who  took  and  reported  a  voluminous 
amount  of  testimony  both  oral  and  docn- 
mentary,  and  at  the  final  hearing  on  bill,  an- 
swer, and  evidence  the  court  below  rendered 
a  final  decree  finding  the  equities  to  be  with 
the  complainant,  and  canceling  the  deeds  by 
which  the  defendant  claims  title  to  the  land 
as  prayed  In  the  bill.  From  this  decree  the 
defendant  below  has  appealed  to  this  court, 
and  assigns  the  rendition  of  said  decree  to 
be  error. 

The  court  below  erred  In  making  the  de- 
cree appealed  from.  The  evidence  shows 
that  all  of  the  land  In  dispute,  except  about 
41^  acres,  is  wild  and  unoccupied  woodland, 
unlnclosed  and  unimproved.  About  4%  acres 
of  It  are  inclosed  by  the  fence  of  an  adjacent 
owner  located  on  the  west  side  of  it,  whose 
Inclosure  runs  across  the  division  line  be- 
tween his  land  and  the  land  in  dispute  at 
one  point,  and  thereby  takes  in  said  4^^ 
acres  within  the  field  of  such  adjacent  own- 
er, and  in  this  condition  has  the  property 
remained  for  many  years,  except  that  It  Is 
not  definitely  stated  how  long  the  4Vt  acres 
have  been  thus  inclosed.  The  alleged  con- 
veyances from  Neil  Hendry,  the  original 
owner,  from  whom  both  parties  claim  title, 
to  Archibald  A.  Griffin,  and  from  the  heirs 
at  law  of  Archibald  A.  Griffin  to  the  com- 
plainant and  W.  S.  Blitch,  and  from  W.  S. 
Blitch  to  the  complainant.  If  there  ever  were 
any  such  conveyances,  were  never  spread  upon 
the  records  of  Taylor  county  where  the  lands 
are  situated  prior  to  the  purchase  by,  and 
conveyance  thereof  to,  the  defendant,  and 
there  Is  no  attempt  even  at  any  proof  that  the 
defendant  at  the  time  It  purchased  and  ac- 
quired title  to  the  property  had  any  sort  of 
notice  or  knowledge  of  any  of  said  alleged 
conveyances.  The  only  visible  semblance  of 
possession  by  the  complainant  was  the  4i^ 
acres  Inclosed  under  the  fence  surrounding 
adjacent  lands  of  an  adjacent  owner,  who 
claimed  to  have  said  4%  acres  in  bis  posses- 
sion as  the  tenant  or  agent  of  the  complain- 
ant   It  is  well  settled  here  that  under  our 
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recording  laws  subsequent  purchasers  ac- 
quiring subsequent  title  without  notice  of  a 
prior  unrecorded  deed  will  be  protected 
■gainst  such  unrecorded  conveyance  unless 
the  party  claiming  thereunder  can  show  that 
rach  subsequent  purchaser  acquired  his  title 
with  notice  of  such  unrecorded  conveyance, 
and  that  the  burden  of  showing  such  notice 
is  upon  the  party  claiming  under  such  unre- 
corded conveyance,  and  that  all  of  the  pre- 
sumptions in  such  a  case  are  In  favor  of  the 
bona  fides  of  such  subsequent  purchaser,  and 
that  he  acquired  his  subsequent  title  In  good 
faith  and  without  notice  of  the  prior  unre- 
corded conveyance,  and  that  the  burden  la 
on  the  party  who  has  neglected  to  record 
bis  prior  title  to  show  that  the  subsequent 
purchaser  has  acted  in  fraud  of  his  rights 
by  purchasing  with  notice  of  his  unrecord- 
ed prior  conveyance.  Felnberg  v.  Stearns 
(decided  here  at  the  present  term)  47  South. 
797,  and  cases  there  cited. 

At  the  taking  of  testimony,  the  complain- 
ant introduced  in  evidence  some  tax  deeds 
from  the  state  to  himself  to  the  lands  in 
controversy  antedating  the  conveyances  un- 
der which  the  defendant  claims  title.  The 
complainant  In  his  bill  makes  no  mention  of 
any  such  tax  deeds — does  not  in  his  bill 
claim  thereunder — but  expressly  In  his  bill 
plants  bis  right  and  claim  upon  the  alleged 
conveyance  from  Neil  Hendry  to  Archibald 
A.  Grlffln,  and  from  the  heirs  at  law  of 
Archibald  A.  Grlffln  to  himself  and  W.  S. 
Blitcb,  and  from  the  said  Blltch  to  himself. 
His  attempt  to  show  title  in  himself  through 
these  tax  deeds  was  wholly  inconsistent  with 
the  case  made  by  his  bill;  since,  If  be  was 
the  owner  of  the  lands  under  the  convey- 
ances as  alleged  In  his  bill,  it  became  his 
duty  to  pay  the  taxes  thereon  as  they  be- 
came due,  and  said  tax  deeds,  therefore,  con- 
veyed him  no  better  title  than  he  had  be- 
fore. 

The  decree  of  the  court  below  in  said 
cause  is  hereby  reversed  at  the  cost  of  the 
appellee,  and  the  cause  remanded,  with  di- 
rections for  the  entry  of  a  decree  in  favor  of 
the  defendant  aiid  dismissing  the  complain- 
ant's bill. 

HOOKER  and  PARKHILL,  JJ.,  concur. 

SHACKLEFORD,  C.  J.,  and  COCKRBLL 
and  WHITFIELD,  JJ.,  concur  in  the  opinion. 


(5<  Fla.  767> 

H.  B.  OLAFIilN  CO.  v.  KING  et  al. 

(Supreme  Court  of  Florida,  EHvision  B.     Dec. 
11,  1908.    Headnotes  Filed  Jan.  25,  1909.) 

JxmoirENT  (§J  780,  785*)— Notick  of  Intkbest 
— Tbdst  Deed — Lien. 

Where  lands  were  conveyed  to  "W.  H.  Sim- 
mons, Trustee,"  in  one  deed,  and  other  lands 
CMiveyed  to  him  as  "trustee  for  M.  P.  Simmons 
and  W.  W.  Langford  in  another  deed,"  which 


deeds  were  properly  recorded,  the  use  of  the 
word  "trustee"  m  such  deeds  was  sufficient  to 
pnt  a  judgment  creditor  of  Simmons  and  all 
others  on  notice  that  the  beneficial  interest  in 
the  lands  conveyed  was  not  in  W.  H.  Simmons, 
and  to  put  them  upon  inquiiy  as  to  bis  real 
status  to  the  property,  and,  where  the  facts 
show  that  the  money  for  the  purchase  of  said 
property  was  famished  entirely  by  others,  a 
resulting  tnist  in  said  lands  is  shown  in  favor 
of  the  persons  furnishing  the  purchase  money, 
and  W.  H.  Simmons  has  no  interest  in  eaia 
lands  to  which  the  lien  of  a  Judgment  creditor 
will  attach. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  {<  1846,  1859;  Dec  Dig.  U  780, 
785.»] 

(Syllabus  by  the  Onrt) 

Appeal  from  Circuit  Court,  De  Soto  Coun- 
ty; Joseph  B.  Wall,  Judge. 

Bill  by  the  H.  B.  Claflln  Company  against 
Florida  King  and  others.  Decree  for  defend- 
ants, and  plaintiff  appeals.    Affirmed. 


J.  W.  Burton,  for  appellant 
&  Treadwell,  for  apptilees. 


Treadwell 


HOCKER,  J.  Appellees  filed  their  bill  in 
the  circuit  court  of  De  Soto  county  against 
the  appellant,  alleging,  in  substance,  that 
they  were  the  owners  in  fee  simple  of  cer- 
tain lands  which  are  described,  part  of  which 
was  conveyed  to  them  by  William  H.  Sim- 
mons, trustee,  and  the  other  part  conveyed  to 
them  by  William  H.  Simmons  as  trustee  of 
M.  P.  Simmons  and  W.  W.  Langford;  that  W. 
H.  Simmons,  as  trustee  for  M.  P.  Simmons 
and  W.  W.  Langford,  derived  title  to  part  of 
this  land  from  Nina  H.  Graham,  who  derived 
her  title  from  the  Florida  Land  &  Improve- 
ment Company,  and  that  W.  H.  Simmons, 
trustee,  derived  title  to  the  remainder  from 
the  Kissimmee  Land  Company;  that  In  1903 
W.  W.  Langford  and  M.  P.  Simmons  pur- 
chased these  lands  and  paid  the  entire  pur- 
chase price  therefor,  and  that  W.  H.  Sim- 
mons did  not  contribute  any  sum  of  money 
whatever  to  the  purchase  price,  and  that  it 
was  intended  that  the  conveyances  to  W.  H. 
Simmons  as  trustee  for  W.  W.  Langford  and 
M.  P.  Simmons  and  as  trustee  should  only 
invest  the  title  in  him  in  trust  for  the  said 
Langford  and  M.  P.  Simmons;  that  orators 
bought  the  lands  from  W.  W.  Langford  and 
M.  P.  Simmons,  who  ordered  and  directed  W. 
H.  Simmons  to  make  a  deed  of  conveyance 
of  the  same  and  in  pursuance  of  such  instruc- 
tions he  conveyed  the  lands  to  orators  as 
such  trustee  of  M.  P.  Simmons  and  W.  W. 
Langford,  whereby  they  are  now  the  legal 
owners  of  the  same. 

The  bill  alleges  that  on  the  12th  of  April, 
1900,  the  defendant,  the  H.  B.  Claflln  Com- 
pany, recovered  a  judgment  against  the  said 
W.  H.  Simmons  and  others  for  the  sum  of 
$2,060.61,  which  has  been  duly  recorded  in 
the  public  records  of  said  (De  Soto)  county; 
that  said  judgment  became  a  lien  against 
the  aforesaid   lands  while  the   legal    title 
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was  In  W.  H.  Simmons;  and  that  It  would 
be  inequitable  and  a  hardship  upon  your  ora- 
tors to  have  said  lien  remain  a  matter  of 
record,  so  far  as  tliese  lands  are  concerned. 
The  bill  then  prays  for  a  decree  that  said 
Judgment  and  execution  which  has  been  sub- 
sequently issued  thereon  be  not  a  lien  on  the 
said  real  estate  of  your  orators,  and  for  gen- 
eral relief,  subpoena,  eta  This  bill  was  de- 
murred to  for  want  of  equity,  and  the  demur- 
rer was  overruled.  The  defendant  then  an- 
swered, admitting  the  Judgment  in  its  favor, 
and  Its  entry  in  the  records  of  De  Soto  coun- 
ty as  alleged ;  that  the  records  of  said  coun- 
ty show  W.  H.  Simmons  was  during  the  time 
said  Judgment  was  recovered  against  him  the 
owner  of  the  legal  title  to  the  lands  described 
in  the  bill;  that  W.  H.  Simmons  derived  title 
as  alleged.  The  answer,  in  substance,  denies 
that  W.  H.  Simmons  was  not  Interested  in 
said  lands,  and  that  he  was  simply  used  as  a 
means  of  conveyance.  It  denies  that  he  held 
the  title  to  part  of  the  lands  in  trust  for 
Mary  P.  Simmons,  or  that  part  of  the  pur- 
chase money  was  paid  by  her  out  of  her  own 
money,  or  anything  belonging  to  her,  and  that 
W.  H.  Simmons  did  not  contribute  any  sum 
of  money  whatever  to  the  purchase  price 
thereof.  It  denies  that  it  was  intended  that 
the  title  should  vest  in  W.  H.  Simmons  in 
trust  for  said  alleged  beneflciaries. 

The  answer  alleges  that  defendant  has 
been  informed  and  believes  It  to  be  true  that 
said  lands  were  purchased  by  said  W.  W. 
Langford  and  W.  H.  Simmons  in  their  own 
right,  and  that  the  portion  of  the  purchase 
money  alleged  to  have  been  paid  by  M.  P. 
Simmons,  who  is  the  wife  of  W.  H.  Simmons, 
was  paid  for  with  the  money,  goods,  and 
property  of  said  W.  H.  Simmons,  which  had 
been  voluntarily  transferred  to  his  said  wife 
since  his  liability  to  this  defendant  was  in- 
curred, for  the  purpose  of  hindering,  delay- 
ing, and  defrauding  this  defendant  in  the  col- 
lection of  bis  debt  against  W.  H.  Simmons, 
and  that  to  declare  a  trust  in  said  land  for 
the  benefit  of  his  wife  would  be  a  fraud 
against  this  defendant  The  answer  then  al- 
leges that  no  trust  for  the  use  and  benefit  of 
W.  W.  Langford  and  Ml  P.  Simmons  was 
created  by  the  terms  of  the  conveyance  to 
W.  H.  Simmons  under  the  statute  of  Florida, 
requiring  all  declarations  and  creations  of 
trust,  etc.,  in  lands,  etc.,  shall  be  manifested 
and  proved  by  some  writing  signed,  etc.; 
that  under  the  facts  no  trust  arises  by  Impli- 
cations or  construction  of  law  in  favor  of 
said  beneficlariea 

A  replication  was  filed  and  testimony  on 
behalf  of  the  complainants  was  taken;  the 
defendant  Introducing  no  testimony. 

W.  W.  Langford  testified,  In  substance,  that 
he  was  engaged  in  and  familiar  with  the  pur- 
chase of  the  lands  described  in  the  bill ;  that 
he  talked  with  Mrs.  M.  P.  Simmons,  who  is 
his  sister,  and  her  husband,  about  buying  the 
lands;  that  he  was  informed  they  could  be 
bought  for  55  cents  an  acre;   that  they  bad 


Mr.  Simmons  in  it  because  he  was  a  good 
talker  and  wanted  him  to  talk  to  John  A. 
Oraham,  who  was  a  put  owner,  and  agent 
for  the  balance;  that  the  money  to  purchase 
the  land  was  furnished  mtlrely  by  him  and 
Mrs.  M.  P.  Simmons,  his  sister ;  that  It  waa 
her  individual  money;  that  she  derived  the 
money  from  her  father's  estate  from  which 
she  received  $12,000  or  $15,000;  that,  when 
the  land  was  sold,  the  proceeds  were  equal- 
ly divided  with  Mrs.  Simmons. 

W.  H.  SUnmons  testified  that  he  merely 
acted  as  agent  in  the  transaction  for  W.  W. 
Langford  and  M.  P.  Simmons;  that  he  did 
not  have  a  dollar  in  It,  and  contributed  noth- 
ing towards  the  purchase;  that  Mrs.  M.  P. 
Simmons  used  her  own  individual  money  In 
the  purchase,  and  that  the  money  was  not 
money  given  her  by  him  or  derived  from 
property  given  to  her  by  him ;  that  Mrs.  Sim- 
mons' money  was  derived  from  her  father's 
estate  and  the  proceeds  of  investments ;  that 
Mrs.  Simmons  has  never  lost  anything  by  In- 
vestments to  his  knowledge;  and  that  the 
deeds  to  the  property  were  made  to  him  as  a 
matter  of  convenience. 

The  fwegoing  is  the  substance  of  all  the 
testimony.  Attached  to  the  master's  report 
is  a  copy  of  the  deed  of  William  H.  Simmons, 
trustee,  William  H.  Simmons,  trustee  for  M. 
P.  Simmons  and  W.  W.  Langford,  W.  H. 
Simmons,  Mary  P.  Simmons,  W.  W.  Langford, 
and  Martha  F.  Langford,  bis  wife,  conveying 
the  lands  described  in  the  bill  to  the  com- 
plainants therein. 

Upon  a  final  hearing,  the  circuit  Judg* 
made  a  decree  finding  that  the  purchase  mon- 
ey of  the  lands  in  question  was  furnished  by 
M.  P.  Simmons  and  W.  W.  Langford;  that 
said  lands  were  held  by  W.  H.  Simmons  In 
trust  for  said  W.  W.  Langford  and  M.  P. 
Simmons,  and  decreeing  that  said  lands  and 
every  part  thereof  are  "free  from  the  opera- 
tion of  the  lien  of  said  Judgment,  and  the 
title  to  said  lands  legally  and  equitably  Is 
hereby  declared  to  be  in  the  complainants." 
This  decree  is  here  on  appeal  for  review. 

It  is  contended  by  the  appellant  that  the 
demurrer  to  the  bill  should  have  been  sus- 
tained, and  to  sustain  this  contention  relies 
mainly  on  the  case  of  Mansfield  t.  Johnson, 
61  Fla.  239,  40  South.  196,  120  Am.  St  Rep. 
159.  In  construing  and  applying  that  case. 
It  should  be  borne  in  mind  that  It  was  a 
statutory  action  of  ejectment  involving  by 
the  pleadings  in  the  case  only  common-law 
questions,  and  that  by  these  pleadings  no 
equitable  principle  was  invoked.  Apart  from 
this  consideration,  however,  the  facts  of  that 
case  are  unlike  those  of  the  instant  case.  In 
the  former  case  there  was  notiiing  on  record 
at  the  time  Johnson's  Judgment  was  filed 
and  recorded  in  Hernando  county  and  became 
a  lien  on  the  lands  conveyed  by  Bubanks, 
executor  to  Drew,  which  contained  any  sug- 
gestion that  other  persons  than  Drew  had 
equities  In  the  property.  Mansfield  v.  John- 
son, 51  Fla.  251.  40  South.  190,  120  Am.  St 
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R^.  169.  Tbe  facta  are  otherwise  here.  In 
one  of  the  deeds  to  W.  H.  Simmons  he  Is 
named  "W.  H.  Simmons,  Trustee,"  and  In  the 
other  "W.  H.  Simmons,  Tmstee  for  W.  W. 
Langford  and  M.  P.  Simmons." 

In  the  case  of  Johnson  t.  Calnan,  19  Colo. 
168,  84  Pac.  905.  41  Am.  St  Rep.  224,  it  Is 
held:  "When  the  word  'trustee'  is  inserted 
h>  a  deed  to  land  after  the  name  of  the  gran- 
tee, and  In  a  subsequent  contract  relating  to 
tbe  same  land  he  affixes  this  word  trustee' 
to  his  signature,  such  word  la  not  merely 
descrlptio  personce.  It  Indicates  that  the 
grantee  takes  the  title,  not  In  bis  individual 
capacity,  but  in  trust  for  another  not  dis- 
closed, and  parol  evidence  is  admissible  to 
show  for  whom  and  for  what  purpose  he  was 
constituted  a  trustee."  Tlie  court  in  its  opin- 
ion seems  to  hold  that  such  a  trust  partly 
manifested  In  writing  was  a  sufficient  com- 
pliance with  the  statute  of  frauds  requiring 
declarations  of  trust  conveying  an  estate  or 
taiterest  in  lands  to  be  in  writing. 

In  tbe  case  of  Mercantile  Nat  Bank  of 
Cleveland  v.  Parsons,  54  Minn.  56,  66  N.  W. 
825,  40  Am.  St  Rep.  209,  It  was  held:  "While 
the  fact  that  a  grantee  in  a  deed  is  described 
as  trustee  gives  no  notice  of  the  name  of  the 
beneficiary  or  of  the  character  of  the  trust, 
yet  it  imposes  the  duty  of  inquiring  as  to  Its 
character  and  limitations  upon  a  party  who 
takes  title  under  tbe  deed;  but  all  that  is 
required  of  him  is  good  faith  and  reasonable 
care  In  following  up  the  inquiry  which  the 
notice  given  him  suggests." 

In  the  case  of  Marbury  v.  Ehlen,  72  Md. 
206,  19  Atl.  648,  20  Am.  St  Rep.  467,  it  is 
held  that  "the  addition  of  the  word  'trustee' 
to  tbe  name  of  a  person  is  notice  of  a  trust 
and  calls  for  inquiry  and  ezamlnation."  See, 
also,  BaUroad  Company  v.  Dnrant  95  U.  S. 
576.  24  L.  Ed.  391;  Shaw  v.  Spencer,  100 
Mass.  382.  8.  c.  97  Am.  Dec.  107,  and  note, 
1  Am.  Rep.  115. 

Applying  the  foregoing  principles,  we  think 
that  the  word  "trustee"  after  the  name  of 
W.  H.  Simmons  In  one  of  the  deeds,  and 
much  more  the  words  "trustee  for  M.  P.  Sim- 
mons and  W.  W.  Langford"  In  the  other, 
were  sufficient  to  pat  H.  B.  Claflln  &  Co.  and 
every  one  else  on  notice  that  W.  H.  Simmons 
did  not  own  the  beneficial  interests  in  the 
lands  conveyed  to  him,  and  that  reasonable 
Inqairy  would  have  developed  the  facts. 
Claflin  ft  Co.  cannot  claim  to  be  innocent 
creditors  or  purchasers  without  notice.  Un- 
der such  circumstances,  under  the  authority 
of  Blassey  v.  Hubbard,  18  Fla.  688,  and  Hol- 
land ▼.  State,  15  Fla.  455,  text  519,  if  Clafiin 
&  Co.  had  levied  upon  and  sold  the  lands  In 
question,  under  its  execution,  the  purchaser 
at  Bucb  sale  would  only  have  taken  the  title 
and  interest  which  Simmons  had,  subject  to 
the  equities  existing  in  favor  of  Langford  and 
M.  P.  Simmons  and  their  transferees. 

In  the  cases  of  Caruthers  v.  Williams,  21 


Fla.  485,  and  Ward  t.  Splvey,  18  Fla.  847, 
and  other  cases  therein  dted,  it  is  held  in 
substance  that  where  the  purchase  money  for 
land  is  f  nmlshed  by  one  person,  and  the  deed 
by  agreement  taken  in  the  name  of  another, 
tbe  latter  holds  the  title  under  a  resulting 
trust  for  the  benefit  of  the  former. 

We  do  not  think  the  circuit  Judge  erred  In 
making  the  final  decree  which  has  been  re- 
ferred to,  and  therefore  the  same  U  hereby 
affirmed. 

TAYLOR  and  PARKHIUi,  JJ.,  concur. 

SHACKLBFORD,  O.  J.,  and  C0CKRE3LL 
and  WHITFIELD,  J  J.,  concur  in' the  opinion. 


(5<  Fla.  202) 
BROWN  V.  MAREHAU. 
(Supreme  Court  of  Florida,  Division  B.     Dee. 
19,  1909L    Headnotes  Filed  Jan.  27,  1909.) 

1.  Landlord  and  Tenant  (I  119*)— Lkasb— 
CoNSTBuonoN— "Tenant  bt  Suffebanob." 
Where  a  lease  of  premlBes  Is  made  to  the 
"lessee,  his  heirs,  executors  and  administrators 
from  the  Ist  day  of  February,  1905,  for  the 
term  of  one  year  then  next  ensuing,  with  the 
privilege  of  continuing  said  lease  for  a  further 

Eeriod  year  by  year  at  the  same  terms  and  price 
ereinafter  contained,  the  said  lessee  yielding 
and  paying  to  the  said  lessor  a  monthly  rental 
of  twenty  dollars  per  month,  payable  monthly 
between  tbe  first  and  fifth  days  of  each  month," 
STicb  lan^age  creates  a  lease  for  one  year  with 
the  privilege  on  the  part  of  the  lessee  of  ex- 
tending it  one  more  year.  After  that  time.  If 
tbe  lessee  hold  over,  without  a  written  ex- 
tension of  the  lease,  although  the  monthly  rent- 
al, is  paid  the  lessor,  under  the  provision  of  sec- 
tion 4,  c.  6441,  p.  126,  Laws  1905,  the  lessee  is 
but  a  tenant  by  sufferance,  and  has  no  right  to 
hold  the  leased  premises  after  proper  notice  ter- 
minating the  lease. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  i  429;   Dec.  Dig.  |  119.» 

For  other  definitions,  see  Words  and  Phrases, 
vol.  &  pp.  6005,  6006.] 

(Syllabus  by  the  Court) 

Error  to  Circuit  Court  Colombia  County; 
Bascom  H.  Palmer,  Judge. 

Action  by  D.  W.  Brown  against  J.  L.  Mark- 
ham.  Judgment  for  defendant  and  plaintiff 
brings  error.    Reversed. 

Boozer  &  Gillen,  for  plaintiff  in  error. 
Roberson  &  Small  and  J.  B.  Hodges,  for  de- 
fendant In  error. 

HOCKBR,  J.  In  May,  1906,  the  plaintiff 
In  error  commenced  unlawful  detainer  pro- 
ceedings In  the  circuit  court  of  Columbia 
county,  alleging  in  his  declaration  that  "J. 
L.  Markham,  unlawfully  and  against  bis  con- 
sent withholds  from  him  possession  of  cer^ 
tain  real  estate  known  and  described  as  fol- 
lows: Tbe  room  on  the  first  floor  of  the 
Hotel  Blanche  building  in  Lake  City,  Florida, 
that  is  located  Just  south  of  the  hotel  lobby 
or  entrance  with  the  appurtenances,  lying 
and  being  in  tbe  state  aforesaid,  wherefore 
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be  prays  restitution  of  his  possession  and 
bis  damages." 

The  case  was  tried  on  tbe  8th  of  June, 
1908.  After  submission  of  tbe  evidence,  tbe 
Judge  Instructed  the  jury  to  find  a  verdict 
for  tbe  defendant,  which  was  done  In  the 
form  provided  for  in  section  2160,  Gen.  St 
1906. 

Tbe  defendant.  Marlibam,  by  Ills  attorneys, 
made  the  following  motion: 

"Tbe  defendant  demurs  to  tbe  evidence, 
and  moves  the  court  to  Instruct  the  Jury  to 
render  a  verdict  In  favor  of  tbe  defendant, 
upon  tbe  following  grounds: 

"(1)  Because  tbe  plaintiff  has  not  made 
out  a  case  that  entitles  bim  to  a  verdict 

"(2)  Because  It  appears  by  tbe  evidence  of 
tbe  plaintiff  tbat  tbe  rental  contract  under 
wblch  tbe  defendant  Is  occupying  tbe  prem- 
ises in  dispute  was  a  valid  contract,  and  has 
not  yet  expired. 

"(3)  Because  it  Is  sbovra  tbat  if  said  con- 
tract is  valid,  and  the  defendant  Is  occupy- 
ing the  premises  from  month  to  month,  then 
tbe  evidence  shows  tbat  this  action  was  not 
brought  three  years  from  tbe  time  the  de- 
fendant went  into  tbe  occupancy  of  said 
premises. 

"(4)  Because  the  plaintiff  admits  that  tbe 
defendant  was  occupying  the  premises  In 
dispute  under  a  yearly  contract  expiring 
February  1,  1908,  and  tbat  be  accepted  the 
rent  for  tbe  said  premises  from  tbe  defend- 
ant for  tbe  month  of  February,  1908,  and 
thereby  continued  tbe  contract  in  force  for 
the  ensuing  year;  tbat  is,  from  February  1, 
1908,  until  February  1,  1909." 

The  plaintiff  Joined  issue  on  the  foregoing 
motion,  called  a  demurrer  to  tbe  evidence, 
and  upon  consideration  the  trial  Judge  sus- 
tained tbe  same  and  Instructed  tbe  Jury  to 
find  a  verdict  for  the  defendant  Tbe  Jury 
brought  In  tbe  following  verdict: 

"Lalie  City,  Florida,  June  8tb,  1908. 
"We,  tbe  Jury,  find  that  tbe  defendant  did 
not  at  tbe  time  of  the  filing  of  the  complaint 
In  this  cause  wrongfully  hold  possession  of 
tbe  real  estate  mentioned  In  tbe  complaint 
against  the  consent  of  tbe  plaintiff;  that  tbe 
said  defendant  has  not  so  held  possession 
thereof,  against  the  consent  of  the  plaintiff 
within  three  years  next  before  the  filing  of 
said  complaint,  and  that  the  plaintiff  has 
not  the  right  of  possession  of  tbe  real  estate 
aforesaid.    So  say  we  all. 

"W.  D.  Mizelle,  Foreman." 

Judgment  was  entered  for  the  defendant 
and  tbe  complainant  dismissed,  with  costs 
against  tbe  latter.  Tbe  Judgment  is  here  for 
review  on  writ  of  error. 

Tbe  plaintiff  testified,  in  substance,  tbat 
tbe  storeroom  described  In  tbe  complaint 
was  his  property;  that  be  authorized  Mr. 
Calaway  to  rent  it  to  Mr.  Markbam,  but  did 
not  authorize  bim  to  do  it  in  writing;  that 
he  moved  to  Lake  City  in  January,  1907; 
that  Calaway  collected  the  rent  until   the 


latter  part  of  1906,  when  tbe  First  National 
Bank  succeeded  Calaway  as  bis  agent  and 
collected  rent  of  Markbam  until  he  came; 
that,  when  he  moved  down  to  Lake  City,  tm 
went  to  Col.  Boozer's  office  to  collect  what 
papers  he  had  tbat  Calaway  had  fixed  and 
bad  there;  tbat  among  the  lot  he  found  that 
be  (Calaway)  bad  made  a  contract  with 
Markbam  that  witness  liad  not  seen  before, 
and  that,  as  soon  as  be  saw  the  contract  he 
went  over  to  Mr.  Markbam  and  told  him  in 
person  be  (witness)  would  not  abide  by  tbat 
contract;  tbat  Calaway  had  no  authority  to 
make  a  contract  of  that  kind  for  him,  and 
that  be  demanded  possession  of  the  store; 
that  he  and  Markbam  discussed  the  matter 
freely  and  tbat  Markbam  authorized  bim  to 
have  another  contract  prepared.  Witness 
then  went  to  Col.  Boozer's  office,  and  bad 
another  contract  drawn  and  presented  It  to 
Markbam  who  refused  to  sign  it;  tbat  be 
notified  Markbam  he  would  try  to  get  pos- 
session of  the  store;  that  Markbam  was 
holding  this  room  under  tbe  written  con- 
tract of  bis  agent  Calaway,  but  witness  did 
not  know  of  It  before.  Tbe  plaintiff  then 
produced  and  read  in  evidence  the  follow- 
ing notice  and  contract: 

"Lake  City,  Florida,  March  Slst,  190& 
"Mr.  J.  L.  Markbam,  Lake  City  Florida. 

"Dear  Sir:  Please  take  notice  that  you 
are  hereby  required  to  quit,  surrender  and 
deliver  up  possession  to  me  of  tbe  premises 
hereinafter  described,  which  you  now  hold 
of  me  as  tenant  at  will,  on  or  before  the 
first  day  of  May,  1908,  for  the  reason  tbat  I 
intend  to  terminate  your  tenancy,  and  to 
repossess  myself  of  such  premises  on  the 
date  above  mentioned,  said  premises  being 
described  as  follows,  to  wit:  Tbe  room  on 
the  first  fioor  of  tbe  Hotel  Blanche  building, 
in  Lake  City,  Florida,  tbat  is  located  Just 
south  of  tbe  hotel  lobby  or  entrance,  said 
land  being  in  Columbia  county,  Florida. 

"D.  W.  Brown,  Landlord  and  Owner." 

"TliiB  indenture,  made  this  21st  day  of 
January,  1905,  between  D.  B.  Brown,  of 
Suwannee  county,  Florida,  hereinafter  called 
tbe  lessor,  and  J.  L.  Markbam,  of  Lake  City, 
Florida,  hereinafter  called  tbe  lessee,  wit- 
nesseth:  That  tbe  said  lessor  does  hereby 
lease  and  demise  unto  tbe  said  lessee  the 
room  on  tbe  first  fioor  of  tbe  Hotel  Blanche 
building,  in  Lake  City,  Florida,  tbat  Is  locat- 
ed Just  south  of  the  hotel  lobby  or  entrance. 
To  have  and  to  hold  the  said  premises  unto 
tbe  said  lessee,  bis  heirs,  executors  and  ad- 
ministrators, from  tbe  Ist  day  of  February, 
1905,  for  the  term  of  one  year  then  next  en- 
suing, with  the  privilege  of  continuing  said 
lease  for  a  further  period  year  by  year,  at 
the  same  terms  and  price  hereinafter  con- 
tained, the  said  lessee  yleldbig  and  paying 
to  the  said  lessor  a  monthly  rental  of  twenty 
dollars  per  month,  payable  monthly,  between 
the  first  and  fifth  days  of  each  month. 

"The  lessor  hereby  agrees  to  furnish  all 
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materials  for  patting  In  the  shelving  and 
counters,  and  to  pay  the  snm  of  thlrty-flve 
dollars  towards  paying  for  the  work  of  con- 
(tmcting  same,  all  of  which  counters  and 
dielylog  shall  be  the  property  of  lessor:  Pro- 
rided,  that  the  lessee  shall  furnish  the  mate- 
rials and  have  his  own  counter  constrocted 
for  his  soda  water  fountain,  known  as  a 
dispensing  counter,  which  shall  he  the  prop- 
erty of  lessee,  with  the  privilege  of  removing 
same  from  building  when  he  vacates  same. 
Lessor  agrees  to  keep  said  room  in  good  con- 
dition or  repair.  The  said  lessee  hereby 
agrees  to  take  said  room  and  pay  the  rent 
for  same  for  the  period  and  under  the  terms 
herein  contained,  and  to  yield  up  same  at 
end  of  his  term  without  process  of  law;  to 
keep  the  back  ground  near  and  around  door 
dean  of  rubbish  and  trash;  to  repair  any 
damage  that  he  may  cause  to  said  property 
while  in  his  possession.  Both  the  parties 
hereto  agree  to  all  the  conditions  and  terms 
herein  contained. 

'T3.  W.  Brown.        [Seal.] 

•^y  J.  D.  Calaway,  His  Agent. 

"J.  M.  Markham.     [Seal.] 

"Signed,  sealed,  and  delivered  In  our  pres- 
ence:   D.  E.  Knight.    R.  T.  Boozer." 

On  cross-examination  the  plaintiff  admit- 
ted that  be  commenced  collecting  rent  of 
Markham  in  December,  1907,  and  collected 
three  months'  rent  at  $20  per  month;  that 
the  bank  had  collected  before  that  time; 
that  Mr.  Boozer  prepared  the  contract  which 
he  signed  as  a  witness;  that  he  knew  about 
the  time  Markham  went  into  the  building; 
that  Markham  "discussed  the  renting  of  the 
building  from  me  prior  to  the  time  he  went 
In  it";  that  plaintiff  was  then  living  in  the 
country,  and  told  Markham  be  (witness) 
would  Instruct  Mr.  Calaway  what  kind  of  a 
contract  or  lease  to  make  with  him;  that 
witness  came  in  every  morning  from  the 
country  and  did  not  have  time  to  see  Cal- 
away who  was  his  agent  looking  after  the 
property;  that  be  told  Markham  he  would 
make  a  contract  by  the  month  for  one  year 
and  instruct  Calaway  to  have  such  a  con- 
tract drawn  up;  that  he  considered  Mark- 
ham a  monthly  tenant,  and  that  he  did  not 
bare  a  contract  at  all;  that  It  was  not  his 
contract,  and  he  repudiated  it;  that  Mark- 
ham refused  to  sign  the  contract  which  plain- 
tiff presented  to  him,  and  said  he  was  going 
to  bold  under  the  contract  from  Calaway; 
that  he  gave  Markham  written  notice  to 
vacate  and  he  did  not  vacate;  that  be  never 
gave  Calaway  authority  to  make  an  instru- 
ment In  writing  in  his  name;  that  he  served 
notice  on  Markham  the  first  part  of  1008  to 
the  effect  that  he  (witness)  terminated  his 
(Markham's)  contract  on  the  Ist  of  Febru- 
ary, 1906;  that  he  selected  the  1st  day  of 
February.  1906,  to  give  Markham  ample  time 
to  get  another  room;  that  Markham  served 
him  with  notice  he  would  not  vacate;  that 
be  accepted  the  rent  of  $20  for  February, 


1908.  under  protest,  on  the  night  of  6tb  of 
March. 

This  is  substantially  all  of  the  plaintiff's 
evidence.  Then  followed  the  defendant's 
motion  which  has  been  referred  to,  the  rul- 
ing of  the  court  sustaining  it,  and  directing 
a  verdict  for  the  defendant 

The  motion  of  the  defendant  is  in  no  sense 
a  demurrer  to  the  evidence.  It  does  not  con- 
tain the  evidence  as  such  a  demurrer  must 
necessarily  do.  See  Skinner  Manufacturing 
Co.  V.  Wright,  51  Fla.  324,  41  South.  28,  and 
authorities  there  cited,  it  is  nothing  more 
than  a  motion  for  a  peremptory  verdict 

The  first  fonr  assignments  of  error  based 
on  the  action  of  the  trial  court  in  refusing 
to  allow  the  plaintiff  to  answer  certain  ques- 
tions are  mere  academic,  as  it  appears  that 
after  the  contract  was  introdnced  In  evi- 
dence plaintiff  seems  to  have  testified  In  ftill 
upon  the  questions  presented  in  these  assig;n- 
ments. 

The  fifth,  sixth,  and  seventh  assignments 
question  the  action  of  the  court  In  sustain- 
ing what  Is  called  the  defendant's  demurrer 
to  the  evidence  in  rendering  final  judgment 
for  the  defendant  and  refusing  the  motion 
for  a  new  trial. 

We  cannot  agree  with  the  plaintiff  that  he 
did  not  authorize  Mr.  Calaway  to  make  a 
written  contract  with  Markham.  He  says  he 
to'ld  Markham  he  would  instruct  Calaway 
to  have  a  contract  drawn  up.  This  very 
clearly  implies  that  Calaway  was  to  make  a 
written  contract  Moreover,  Mr.  Brown,  the 
plaintiff,  through  bis  agents,  was  In  posses- 
sion of  this  contract  from  the  time  It  was 
executed.  If  be  did  not  read  It  that  was  his 
own  fault  He  did  actually  read  it  in  Jan- 
uary, 1907,  and  collected  the  monthly  rent 
named  in  this  cbntract  until  the  1st  of 
March,  1908.  It  is  true  he  says  he  protested 
he  was  not  bound  by  the  contract  but  he 
knew  Markham  contended  be  was  bound 
by  it  and  refused  to  surrender  the  store, 
claiming  to  hold  it  tinder  this  contract.  This 
looks  like  a  ratification,  even  though  Cal- 
away had  no  authority  to  make  the  contract 
1  Am.  &  Eng.  Ency.  Law  (2d  Ed.)  1198  et 
seq.;  Burkhard  v.  Mitchell,  16  Colo.  376,  26 
Pac.  667;  Reynolds  v.  Davison.  34  Md.  662. 
Assuming,  then,  that  the  contract  was  a  bind- 
ing one,  we  have  next  to  consider  its  nature. 
We  do  not  understand  that  the  defendant  in 
error  contends  it  is  more  than  a  lease  from 
year  to  year  at  the  option  of  the  lessee  and 
terminable  at  least  on  his  death.  It  seems 
to  us,  however,  that  the  term  for  which  a 
lease  for  years  Is  to  run  should  be  certain. 
5  Bacon's  Abridgment  621,  622,  623,  624, 
625.  It  is  said  in  Jones  on  Landlord  and 
Tenant  {  112,  that  "a  lease  for  so  long  as 
both  parties  shall  please,  or  for  so  long  as 
the  lessee  shall  please  Is  said  to  be  a  lease 
at  the  will  of  both  lessor  and  lessee.  It  is 
at  most  a  tenancy  from  year  to  year,  so  long 
as  both  parties  please."     It  is  said  in  6 
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Bacon's  Abridgment,  p.  628:  "If  a  man 
makes  a  lease  for  years  without  saying 
bow  many,  this  shall  be  a  good  lease  for  two 
years  certain,  because  for  more  there  Is  no 
certainty,  and  for  less  there  can  be  no  sense 
In  the  words."  '  Also  on  page  624:  "If  a  man 
makes  a  lease  for  a  year,  and  so  from  year 
to  year,  quamdln  ambabus  partlbus  placuer- 
It,  this  Is  a  lease  for  two  years  certain  at 
least;  and,  at  most,  after  three  years,  this 
Is  but  an  estate  at  will."  In  the  instant  case 
there  Is  no  certain  date  for  the  termination 
of  the  lease.  It  was  made  to  the  lessee  "his 
heirs,  executors  and  administrators  from  the 
iBt  day  of  February,  1905,  for  the  term  of 
one  year,  then  next  ensuing,  with  the  prlvl* 
lege  of  continuing  said  lease  for  a  further 
period  year  by  year  at  the  same  terms  and 
price  hereinafter  contained." 

Applying  the  foregoing  principles,  we 
think  that  these  words  created  a  lease  for 
one  year,  with  the  privilege  on  the  part  of 
the  lessee  of  extending  it  one  more  year.  Of 
course,  after  that  time  the  lessee  might  hold 
over,  but  subject  to  the  provisions  of  sec- 
tion 4,  c.  5441,  p.  126,  Laws  1906,  which  Is 
as  follows:  "That  when  any  tenancy  shall 
have  been  created  by  an  Instrument  of  writ- 
ing, and  the  term  for  which  such  tenancy  Is 
limited  therein  shall  have  expired  and  the 
tenant  shall  hold  over  in  the  possession  of 
said  premises  without  renewing  the  said 
lease  by  some  further  instrument  of  writing 
then  such  holding  over  shall  be  construed  to 
be  a  tenancy  at  sufferance,  end  the  mere 
payment  or  acceptance  of  rent  shall  not  be 
construed  to  be  a  renewal  of  the  said  term 
but  if  such  holding  over  be  continued  with 
the  consent  of  the  lessor  then  such  tenancy 
shall  become  a  tenancy  at  will  under  the 
provisions  of  this  act"  It  is  evident  »inder 
this  section  that  the  acceptance  of  the  rent 
is  not  to  be  construed  as  a  renewal  of  the 
lease  for  another  year  from  the  Ist  of  Peb- 
mary,  1908,  as  It  is  not  pretended  tliere  was 
an  Instrument  of  writing  extending  it 
Brown's  testimony  shows  plainly  be  did  not 
consent  to  such  a  renewal  or  holding  over 
for  another  year.  Under  this  section,  there- 
fore, Mr.  Markbam  was  a  tenant  by  suffer- 
ance, and  was  liable  to  be  ejected  in  this  ac- 
tion, for  he  had  no  right  to  bold  the  store 
room  after  the  date  fixed  in  the  notice  ter- 
minating the  lease,  namely,  the  1st  day  of 
May,  1908.  This  action  was  brought  on  the 
2Sth  day  of  May,  1908. 

We  therefore  think  the  court  below  erred 
In  directing  a  verdict  for  the  defendant 

Judgment  reversed. 

TAYLOR  and  PARKHILL,  JJ.,  concur. 

SHACKLEFORD,  C  J.,  and  COCKRELL 
and  WHITFIELD,  JJ.,  concur  In  the  opin- 
ion. 


(56  Fla.  28R) 

FLORIDA  FINANCE  00.  t.  SHEFFIELD. 

(Supreme  Court  of  Florida,  Division  B.    Dee. 
19,  1908.    Headnotes  Piled  Jan.  30,  1900.) 

1.  Bjeotmbrt  (I  9*)  —Title  to  Bdppobt  Ac- 
tion. 

A  plalntifF  In  ejectment  mast  recover  apon 
the  strength  of  bis  own  title,  and  not  upon  the 
weakness  of  his  adversary's.  He  cannot  recover 
as  against  one  without  title,  anless  he  prove 
title  or  prior  possession. 

FEd.  Notp.— For  other  cases,  see  Ejectment, 
Cent.  Dig.  1 18;  Dea  Dig.  |  9.*] 

2.  Ejectment  ((  12*)— Trn.B  to  Support  Ac- 
tion. 

A  plaintiff  In  ejectment  cannot  recover 
merely  on  the  strength  of  a  deed  to  himself, 
without  showing  that  Iiis  grantor  had  a  prima 
facie  ri^ht  to  recover,  and  a  mere  deed  nnac- 
companied  by  evidence  of  the  grantor's  seisin  la 
not  prima  facie  evidence  of  the  grantor's  title. 
He  must  trace  his  title  back  to  the  ultimate 
source  of  title  or  to  a  grantor  in  poasesslon  at 
or  near  the  time  of  his  grant. 

[Ed.  Note.— For  other  cases,  see  Ejectment, 
Cent  Dig.  |  48;    Dec.  Dig.  S  12.*] 

S.  EvioxNCK  (I  843*)— Dkxds— Cebtifeo  Cop- 
ies. 

Certified  copies  of  deeds  shonid  not  be  ad- 
mitted in  evidence  nntil  the  party  offering  them 
makes  it  to  appear  that  the  origmal  deeds  were 
not  within  his  custody  or  contr^. 

[E3d.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  |  1318;    Dec.  Dig.  |  343.*] 

4.  AnvEBSK  Possession  (|  79*)— Tax  Dekds— 

Debd  VAtin  ON  Its  Face. 

Where  the  defendant  in  an  action  of  eject- 
ment, or  those  under  whom  be  claims,  goes  into 
actual  possession  of  land  purchased  at  tax  sale 
under  a  tax  deed  regular  on  its  face,  but  based 
upon  a  void  assessment,  such  actual  possession 
for  the  period  of  four  years  prescribed  by  sec- 
tion 531  of  the  General  Statutes  of  1906  prior 
to  the  bringing  of  the  action  will  bar  the  suit. 

[Ed.  Note. — For  other  cases,  see  Adverse  Poe- 
session.  Cent  Dig.  {  462;   Dec.  Dig.  f  79.*] 

(Syllabus  by  the  Court) 

Error  to  Circuit  Court  Taylor  Oonnty; 
Bascom  H.  Palmer,  Judge. 

Ejectment  by  the  Florida  Finance  Com- 
pany, for  the  use  of  Fred  W.  Haward, 
against  J.  M.  Sheffield.  There  was  a  verdict 
for  plaintiff,  and,  from  an  order  granting  a 
new  trial,  plaintiff  brings  error.    Affirmed. 

H.  J.  McCall,  for  plaintiff  In  error.  Hen- 
dry &  McKInnon,  for  defendant  in  error. 

PARKHILL,  J.  On  the  Ist  day  of  Janu- 
ary, 1908,  the  plaintiff  in  error  insUtnted  an 
action  of  ejectment  against  the  defendant  In 
error  In  the  circuit  court  for  Taylor  county 
to  recover  the  N.  B.  %  of  N.  W.  %  and  S. 
W.  hi  of  N.  W.  \i  of  section  85,  township  2 
S.,  range  6  B.,  containing  80  acres,  and 
mesne  profits.  The  defendant  pleaded  the 
genera]  Issue.  On  the  24th  day  of  March, 
1908,  a  trial  was  had,  and  the  Jury  rendered 
a  verdict  for  the  plaintiff,  being  directed  by 
the  court  so  to  do.  Upon  motion  of  defend- 
ant the  court  granted  a  new  trial,  and  the 
plaintiff  sued  out  a  writ  of  error,  as  au- 
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tborlzed  by  section  1695  of  tbe  General  Stat- 
Dtes  of  1906. 
The  motion  for  new  trial  Is  as  follows: 
"Now  comes  the  defendant  In  tbe  above 
stated  canse  by  his  attorneys,  and  moves 
tbe  court  to  set  aside  tbe  verdict  In  said 
came  and  to  grant  him  a  new  trial  therein 
upon  the  following  grounds,  to  wit: 

"V)  Because  said  verdict  is  contrary  to 
Itw. 

"(2)  Because  said  verdict  to  contrary  to 
ttie  evidence. 

"(3)  Because  the  court  erred  In  admitting 
In  evidence  over  the  defendant's  objection 
certified  copy  of  deed  from  Jno.  Alexander 
Graham  to  J.  W.  Lyman,  dated  June  0,  1890. 
"(4)  Because  the  court  erred  In  admitting 
In  evidence  certified  copy  of  deed  dated 
January  26,  1901,  from  J.  W.  Lyman  to  O.  S. 
Tan  Bnsklrk  over  the  objection  of  the  de- 
fendant 

"(9  Because  the  court  erred  In  admitting  In 
erldence  over  the  defendant's  objection  final 
decree  of  foreclosure  dated  11th  day  of  Au- 
gust, A.  D.  1898,  and  signed  by  John  W.  Ma- 
lone,  judge. 

"(8)  The  court  erred  In  admitting  In  evi- 
dence over  the  objection  of  the  defendant 
master's  deed  from  T.  M.  Puleaton  to  Florida 
Finance  Company. 

"(7)  The  court  erred  In  admitting  In  evi- 
dence certain  transcripts  of  tbe  tax  records. 
"(8)  The  court  erred  In  Instructing  tbe 
Jury  that  It  was  their  duty  to  return  a  ver- 
dict for  the  plaintiff  In  so  far  as  tbe  owner- 
thlp  and  right  of  possession  of  the  land  In 
dispute  was  concerned. 

"(9)  And  for  other  good  and  sufficient  rea- 
aons." 

There  was  an  .entire  failure  In  this  case  to 
prove  plalntUTs  title.  The  plaintiff  deralgn- 
ed  its  title  from  John  A.  Graham,  and  intro- 
duced In  evidence,  over  defendant's  objection, 
a  deed  from  Graham  to  Lyman,  dated  June 
9,  1890,  another  deed  from  Lyman  to  Van 
Busklrk,  and  a  deed  from  Puleston,  as  mas- 
ter In  chancery  \n  foreclosure  proceedings 
against  Van  Busklrk  and  others  to  tbe  plain- 
tiff. There  was  no  evidence  to  show  what 
right  Graham  had  to  convey  the  land,  and 
the  evidence  did  not  show  that  plalntlfTs 
grantors  ever  had  iKMseselon  of  the  land. 
The  evidence  tended  to  show  posseaslon  In 
the  defendant  and  those  under  whom  be 
dalmed. 

A  plaintiff  In  ejectment  must  recover  up- 
on tbe  strength  of  bis  own  title,  and  not 
upon  the  weakness  of  bis  adversary's.  He 
cannot  recover  as  against  one  without  title 
unless  he  prove  title  or  prior  possession. 
Burt  V.  Florida  Southern  B.  Co.,  43  Fla.  339, 
31  South.  265.  The  plaintiff  cannot  recover 
merely  on  the  strength  of  a  deed  to  himself 
without  showing  that  bis  grantor  bad  a  pri- 
ma facie  right  to  recover,  and  a  mere  deed, 
unaccompanied  by  evidence  of  the  grantor's 
seisin,  la  not  prima  facie  evidence  of  tbe 
grantor's  title.    He  must  tracs  hi«  title  back 


to  tbe  ultimate  source  of  title,  or  to  a  gran- 
tor In  possession  at  or  near  the  time  at  bis 
grant  Lake  v.  Hancock,  88  Fla.  53,  20 
South.  811,  66  Am.  St  Rep.  169;  Dubois  ▼. 
Holmes,  20  Fla.  834;  Florida  Southern  R. 
Co.  V.  Burt  86  Fla.  497,  18  South.  581. 

Tbe  certified  copies  of  the  deeds  from 
Graham  to  Lyman,  and  from  Lyman  to  Van 
Busklrk,  should  not  have  been  admitted  in 
evidence  nntil  the  plaintiff  made  it  to  ap- 
pear that  tbe  original  deeds  were  not  within 
Its  custody  or  control.  Bell  v.  Kendrlck,  26 
Fla.  778,  6  South.  868;  Johnson  v.  Drew,  84 
Fla.  130,  15  South.  780,  43  Am.  St  Rep.  172. 

Tbe  defendant  relied  upon  a  tax  deed  to 
W.  G.  Sheffield  of  May  12,  1902,  and  on  mesne 
conveyances  from  Sheffield,  and  on  actual 
possession  of  tbe  land  by  himself  and  those 
under  whom  he  claimed  for  more  than  four 
years  before  this  suit  was  brought  Section 
691  of  the  General  Statutes  of  1906  provides: 
"When  tbe  purchaser  of  land  at  a  tax  sale 
goes  into  actual  possession  of  such  land,  no 
suit  for  tbe  recovery  of  the  ijoesesalon  there- 
of shall  be  brought  by  tbe  former  owner 
or  claimant,  bis  heirs  or  assigns,  or  his  or 
their  legal  representatives  for  the  recovery 
of  tbe  possession  of  such  land,  unless  such 
suit  shall  be  commenced  within  four  years 
after  tbe  purchaser  at  such  tax  sale  goes  in- 
to possession  of  the  land  so  bought" 

The  plaintiff  Introduced  evidence  tending 
to  show  that  the  tax  deed  was  void  because 
tbe  assessment,  of  tbe  land  was  void,  and 
claims  that  the  foregoing  statute  of  llmlta- 
tlons  does  not  apply  for  that  reason. 

Even  though  tbe  tax  deed  be  void  because 
the  assessment  of  tbe  land  was  void,  if  the 
defendant  or  those  under  whom  he  claims 
went  Into  actual  possession  of  tbe  land  pur- 
chased at  the  tax  sale,  such  actual  possession 
for  the  statutory  period  prior  to  tbe  origin 
of  this  suit  will  bar  this  suit  The  court 
properly  granted  a  new  trial  because  of  hto 
error  In  striking  the  tax  deed  and  withdraw- 
ing  it  from  the  consideration  of  the  jury. 

Tbe  tax  deed  under  which  tbe  defendant 
claims  is  not  void  on  its  face.  It  gives  tbe 
name  of  the  grantee,  tbe  number  of  the  tax 
certificate,  the  date  of  the  tax  sale  for  un- 
paid taxes  for  a  stated  year,  the  name  in 
which  the  property  was  assessed,  the  amount 
paid  for  tbe  certificates,  a  description  of  tbe 
land,  besides  the  other  recitals  prescribed 
by  the  statute,  and  tbe  execution  thereof  is 
In  the  prescribed  form.  Cowan  T.  Skinner, 
52  Fla.  486,  42  South.  780. 

Section  591  of  tbe  General  Statutes  of 
1906  Is  a  statute  of  limitations  and  begins 
to  run,  not  from  the  date  of  sale  nor  from 
the  recordation  of  the  tax  deed,  but  from 
the  time  actual  possession  of  th«  land  to  tak- 
en under  the  deed. 

In  considering  tbe  provtolons  of  a  similar 
statute,  tbe  Supreme  Court  of  Arkansas  bad 
thU  to  say :  "But  it  does  not  follow  because 
the  sale  was  without  notice  and  void  that 
the  plaintiff  can  now  recover.    •    •    •    Itbu 
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Dever  been  seriously  doubted  that  in  cases 
where  the  purchaser  at  a  sale  of  land  (or 
the  nonpayment  of  taxes  takes  actual  posses- 
sion of  the  land  purchased,  under  a  proper 
deed  conveying  said  land  to  him,  the  Legis- 
lature mny  prescribe  a  period  of  limitation 
after  the  exjilratlon  of  which  the  title  of  the 
original  owner  Is  barred.  By  the  adverse 
possession  of  the  purchaser,  the  owner  Is 
excluded  from  the  possession  of  his  premises, 
and  notified  that  an  adverse  claimant,  hos- 
tile to  his  Interests,  holds  the  land.  Public 
policy  no  less  than  justice  to  the  tax  pur- 
chaser requires  that  he  should  bring  bis  suit 
within  a  reasonable  time,  in  order  that  all 
contested  questions  may  be  put  at  rest  while 
the  facts  are  recent  and  susceptible  of  proof." 
Ck)oper  v.  Lee,  59  Ark.  460,  27  S.  W.  9T0. 
See,  also,  Ck>fer  v.  Brooks,  20  Ark.  542. 

In  Pillow  T.  Roberts,  13  How.  472,  14  L. 
Ed.  228,  the  Supreme  Court  of  the  United 
States  said:  "In  order  to  entitle  the  de- 
fendant to  set  up  the  bar  of  this  statute, 
after  five  years'  adverse  possession,  he  had 
only  to  show  that  he  and  those  under  whom 
he  claimed  held  under  a  deed  from  a  col- 
lector of  the  revenue  of  lands  sold  for  the 
nonpayment  of  taxes.  He  was  not  bound  to 
show  that  all  the  requirements  of  the  law 
had  been  complied  with,  in  order  to  make 
the  deed  a  valid  and  Indefeasible  conveyance 
of  the  title.  If  the  court  should  require  such 
proof  before  a  defendant  could  have  the 
benefit  of  this  law,  it  would  require  him  to 
show  that  be  had  no  need  of  the  protection 
of  the  statute  before  he  could  be  entitled  to 
It.  Such  a  construction  would  annul  the  act 
altogether,  which  was  evidently  intended  to 
save  the  defendant  from  the  difficulty,  after 
such  a  length  of  time,  of  showing  the  valid- 
ity of  his  tax  title." 

Some  courts  hold  that  the  special  statute 
of  limitations  only  applies  where  the  tax 
deed  is  valid  upon  its  face.  Mason  v.  Crowd- 
er,  85  Mo.  526 ;  Taylor  v.  Miles,  5  Kan.  498, 
7  Am.  Rep.  558;  Larkln  v.  Wilson,  28  Kan. 
513;  WofTord  v.  McKtnna,  23  Tex.  36,  76 
Am.  Dec.  53;  Kllpatrlek  v.  Sisneros,  23  Tex. 
113;  McGavock  v.  Pollack,  13  Neb.  538,  14 
N.  W.  659;  Sheehy  v.  Hinds,  27  Minn.  259, 
6  N.  W.  781;  King  v.  Lane  (S.  D.)  110  N. 
W.  37. 

Other  courts  hold  that  an  action  cannot  be 
maintained  by  the  original  owner  of  land 
sold  for  taxes  against  one  who  has  been  In 
possession  of  it  for  the  statutory  period, 
claiming  title  in  good  faith  under  a  tax  deed, 
although  the  deed  is  void  upon  its  faca  Ed- 
gerton  v.  Bird,  6  Wis.  527,  70  Am.  Dea  473; 
Oconto  Co.  v.  Jerrard,  46  Wis.  317,  50  N.  W. 
691 ;  McMillan  ▼,  Wehle,  55  WU.  685,  13  N. 
W.  694. 

This  court  has  held  that  the  statute  of 
limitations  prescribed  by  section  61,  c  8413, 
p.  39,  Acts  1883,  and  section  20,  c.  1887,  p. 
44,  Acts  1872,  and  section  63,  c  1976,  p. 
27,  Acts  1874,  will  not  apply  to  a  suit  to 
set  aside  a  void  deed  or  to  recover  possession 


of  land  attempted  to  be  conveyed  thereby. 
McKeown  v.  Collins,  38  Fla.  276,  21  South. 
103;  Camcross  v.  Lykes,  22  Fla.  587;  Orls- 
som  7.  Furman,  22  Fla.  681 ;  Sloan  v.  Sloan, 
25  Fla.  53,  6  South.  603;  Townsend  t.  Ed- 
wards, 25  Fla.  582,  6  South.  212.  Under 
these  statutes,  the  limitation  ran  from  the 
recording  of  the  tax  deed.  They  required  no 
actual  possession  of  the  land  by  the  bolder 
of  the  tax  title.  As  these  statutes  depended 
merely  upon  the  recording  of  the  tax  deed 
for  a  certain  period,  when  the  deed  fell  be- 
cause It  was  void,  there  was  nothing  left  for 
the  statute  to  rest  upon  and  the  statute  fell 
with  the  deed.  But  a  void  tax  deed  may  be 
color  of  title.  Townsend  t.  Ekiwards,  supra. 
As  the  limitation  prescribed  by  section  501 
of  the  General  Statutes  of  1906  rests  upon 
the  actual  possession  of  land  purchased  at 
a  tax  sale,  when  the  tax  deed  falls  because 
it  is  void,  the  statute  does  not  fall  with  the 
deed,  because  it  rests  upon  the  possession  of 
the  land,  and  the  deed  becomes  merely  the 
color  of  title.  The  statute  would  not  apply 
If  the  tax  deed  were  void,  and  no  title  by 
adverse  possession  was  shown.  See  Saddler 
V.  Smith.  54  Fla.  671,  45  South.  718,  where 
the  defendant  was  not  in  possession,  and  did 
not  claim  title  by  adverse  possession  under 
the  void  tax  deed. 

By  the  enactment  of  section  64,  a  4322, 
p.  39,  Acts  1895,  now  section  591  of  the  Gen- 
eral Statutes  of  1906,  a  radical  departure 
has  been  made  by  our  lawmakers  in  the 
policy  of  quieting  tax  titles.  Under  statutes 
that  made  the  limitation  to  run  from  the  re- 
cording of  a  tax  deed  for  a  stated  period, 
and  that  required  no  notice  to  the  former 
owner  by  the  purchaser's  actual  possession 
of  the  land,  speculators  flourished  to  the  an- 
noyance and  injury  of  the  landowners  and 
taxpayers  of  the  state.  And  so  It  would 
seem  our  lawmakers  designedly  adopted  the 
provisions  of  section  591  of  the  General  Stat- 
utes of  1906,  encouraging  thereby  the  buyer 
who  In  good  faith  would  go  into  actual  pos- 
session of  the  land,  and  affording  by  such 
actual  possession  of  the  laud  a  notice  of 
higher  order  to  the  delinquent  taxpayer  of 
the  passing  of  his  right  to  object  to  the  ir- 
regularities and  Illegalities  in  the  tax  pro- 
ceedings. This  legislation  may  be  commend- 
ed in  the  language  of  this  court  In  Florida 
Savings  Bank  v.  Britain,  20  Fla.  507,  as  the 
endeavor  of  the  lawmaker  "to  give  some 
force  to  a  tax  title,  thereby  securing  bidders 
other  than  those  notoriously  for  speculation ; 
and  also  advising  the  citizen  that  he  must 
pay  bis  taxes,  like  all  good  citizens  should 
do  or  his  property  will  be  sold  to  some  pur- 
pose." 

Much  more  may  be  said  In  support  of  the 
policy  of  a  statute  that  bars  the  former  own- 
er's right  to  recover  by  proof  of  adverse  pos- 
session for  four  years  by  the  holder  of  a  void 
tax  deed  than  may  be  said  in  behalf  of  the 
statute  that  bars  the  former  owner's  right  to 
recover  by  proof  of  adverse  possession  for 
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«even  yean  under  any  other  color  of  title. 
Wben  the  state  sells  land  at  tax  sale,  gives 
tbe  purchaser  a  deed  regular  on  its  face, 
takes  bis  money,  and  requires  blm  to  go  into 
the  actual  possession  of  the  land  so  purchas- 
ed for  four  years,  causing  tbe  purchaser 
thereby  to  improve  tbe  land  at  his  expense, 
before  be  can  claim  the  protection  of  the 
(tatute  of  limitations,  and  the  purchaser  has 
complied  with  all  tbe  requirements  of  the 
law,  the  former  owner  who  is  in  default 
should  not  be  permitted  to  oust  tbe  purchas- 
er because  of  the  dereliction  of  tbe  <^clal8 
of  tbe  state.  The  lawmakers  have  declared 
this  should  not  be  done,  good  policy  pro- 
claims Its  wisdom,  and  tbe  courts  should  give 
effect  to  this  legislation. 

The  court  did  not  err  in  granting  the  mo- 
tion for  a  new  trial ;  and  tbe  Judgment  is  af- 
firmed. 

TAYLOR  and  HOCKBR,  JJ.,  concur. 

8HACKLEPORD,  O.  J.,  and  COCKRELL 
and  WHITFIELD,  J  J.,  concur  in  tbe  opinion. 


<S6Fla.  699) 

TISCHLER  V.  ROBINSON  et  al. 

(Sopreme  Court  of  Florida,  Division  B.     Dec. 
19,  1908.    Headnotes  Filed  Jan.  27,  1909.) 

BxBcunoN    (J   40*)— Pbopebtt    Subject   to 

ElXECUTIOM— £k}XnTABI.B   INTEREST   IN    REAL 

Estate. 

An  equitable  interest  in  real  estate  that  is 
recoverable  or  enforceable  only  in  a  court  of  eq- 
uity is  not  subject  to  levy  and  sale  under  an  ex- 
ecutioii  at  law  issued  upon  a  judgment  against 
tbe  owner  of  sucti  equitable  interest,  or  for  the 
oiforcement  of  a  deficiency  decree  against  him 
ia  a  foreclosure  proceeding;  and,  where  such 
levy  ajid  sale  are  made  and  a  deed  executed  b^ 
the  sheriff  in  pursuance  thereof,  they  are  nulli- 
ties, and  vest  no  title  in  the  purchaser. 

lEd.  Note. — For  other  cases,  see  Execution, 
OMt.  Dig.  {  88 ;  Dec.  Dig.  i  40.*] 

(Syllabus  by  tha  Court.) 

Error  to  Circuit  Court,  Duval  County; 
Rhydon  M.  Gall,  Judge. 

Ejectment  by  Freda  K.  Robinson  and  her 
husband  against  Philip  Tischler.  Judgment 
for  plaintiffs,  and  defendant  brings  error. 
Berersed. 

Jno.  El.  Hartridge,  for  plaintiff  in  error. 

TAYLOB,  J.  Tbe  defendants  In  error 
ta  plaintUfs  below  instituted  an  action  of 
ejectment  against  the  plaintiff  In  error  as  de- 
feidant  below  in  the  circuit  court  of  Duval 
county,  the  defendant  plead  tbe  general  issue, 
and  the  trial  resulted  in  a  verdict  and  Judg- 
ment for  tbe  plaintiffs,  and  to  have  this 
Judgment  reviewed  the  defendant  below 
brlngB  the  case  here  by  writ  of  error. 

The  court  at  tbe  trial  instructed  tbe  Jury 
to  find  for  tbe  plaintiffs,  and  this  instruction 
Is  assigned  as  error. 


Tbe  court  erred  In  living  this  Insimctlon, 
but,  instead,  should  have  instructed  the  Jury 
under  the  facts  to  find  for  tbe  defendant 
The  facts  in  the  case  were  as  follows:  Tbe 
plaintiffs  claimed  title  to  tbe  property  sued 
for  under  a  sheriff's  deed  thereto  made  In 
pursuance  of  a  sale  thereof  under  an  ezeca- 
tion  Issued  for  tbe  enfdrcement  of  a  deficien- 
cy decree  of  foreclosure  of  mortgage  In  their 
favor  against  the  defendant  Tischler.  Tlsch- 
lets  rights  and  Interest  In  the  property  thus 
sold  and  conveyed  by  tbe  sheriff  under  such 
execution  were  solely  derived  from  tbe  fol- 
lowing Instrument: 

"Elizabeth  A.  Henderson,  to  Philip  Tlscbler. 
Lease. 

"This  Indenture,  made  this  25th  day  of 
June,  A.  D.  1889,  between  Elizabeth  A.  Hen- 
derson, of  the  city  of  Jacksonville,  Duval 
county,  Florida,  party  of  tbe  first  part,  and 
Philip  Tischler,  of  tbe  same  city,  county  and 
state,  party  of  the  second  part 

"Witnessetb:  That  the  said  party  of  tbe 
first  part  bath  letten  and  by  these  presents 
doth  grant,  demise  and  to  farm  let  unto  tbe 
said  party  of  the  second  part  bis  executors, 
administrators  and  assigns,  all  that  lot,  piece 
or  parcel  of  land,  situate,  lying  and  being  in 
the  City  of  Jacksonville,  Duval  county,  Flor- 
ida, and  more  particularly  described  as  fol- 
lows, to  wit: 

"Commencing  at  tbe  northeast  comer  of  lot 
eight  (S)  In  block  eighty  (80)  new  numbering, 
according  to  the  map  of  the  City  of  Jackson- 
ville, and  nmnlng  south  along  the  western 
line  of  Pine  street  forty-five  (45)  feet ;  thence 
west  one  hundred  and  five  (105)  feet ;  thence 
north  forty-five  (45)  feet ;  tbence  east  one  hun- 
dred and  five  feet  to  the  place  of  beginning, 
the  said  described  property  being  the  north 
forty-five  (45)  feet  of  said  lot  eight  (8)  to 
block  eighty  (80)  of  the  new  numbering  of  the 
City  of  Jacksonville,  and  block  thirty-two  (82) 
old  numbering. 

"With  tbe  appurtenances  for  the  term  of 
twenty-five  years  from  tbe  first  day  of  Oc- 
tober, A.  D.  1889,  at  the  yearly  rental  of  foinr 
hundred  dollars  ($400.00)  to  be  paid  In  equal 
quarterly  payments. 

"And  the  said  party  of  the  second  part  doth 
covenant  to  pay  to  the  said  party  of  the  first 
part  the  said  yearly  rental  as  herein  speci- 
fied, namely,  in  quarter-yearly  payments  on 
tbe  first  day  of  January,  tbe  first  day  of 
April,  the  first  day  of  July,  and  the  first  day 
of  October  in  each  and  every  year,  and  at  tbe 
expiration  of  said  term  the  said  party  of  tbe 
second  part  will  quit  and  surrender  tbe  prem- 
ises hereby  demised. 

"And  tbe  said  party  of  the  first  part  her 
heirs,  executors,  administrators  and  assigns 
doth  covenant  that  the  said  party  of  the  sec- 
ond part  on  paying  the  said  yearly  rent  and 
performing  the  covenants  aforesaid  shall  and 
may  peaceably  and  quietly  have,  bold  and 
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enjoy  the  said  demised  premises  for  the  term 
aforesaid. 

"And  It  Is  farther  covenanted  and  agreed 
that  If  the  party  of  the  second  part,  his  ex- 
ecutors or  assigns  sliall  at  any  time  after  the 
expiration  of  five  years  from  the  date  here- 
of, pay  to  the  party  of  the  first  part,  her  ex- 
ecntors,  administrators  or  assigns  the  snm  of 
seven  thousand  five  hundred  dollars  ($7,- 
500.00)  and  all  rent  accrued  to  that  time  that 
the  said  party  of  the  first  part  will  convey 
the  said  premises  by  a  deed  with  apt  and 
proper  words  unto  the  party  of  the  second 
part,  his  executors,  administrators  or  assigns, 
or  to  such  person  or  persons  as  he  or  they 
shall  direct  in  fee  simple  free  from  encum- 
brances. Hens  or  claims  of  every  l;ind  and 
character  whatever.  And  it  is  further  agreed 
that  the  party  of  the  second  part,  bis  execu- 
tors, administrators  or  assigns  will  pay  all 
taxes,  that  shall  or  may  be  legally  assessed 
against  the  property  hereinbefore  described. 

"It  Is  further  covenanted  and  agreed  by  and 
between  the  parties  hereto  that  at  the  expira- 
tion of  twenty-five  years  from  the  date  here- 
of. If  the  party  of  the  second  part  should  not 
purchase  and  pay  for  said  property  as  herein- 
above provided,  that  the  value  of  the  build- 
ings and  other  Improvements  placed  or  erect- 
ed on  said  lot  by  said  party  of  the  second 
part  shall  be  fixed  by  three  disinterested  par- 
ties, one  to  be  selected  by  each  party  hereto 
and  the  third  to  be  selected  by  the  parties  so 
chosen,  and  one  half  of  the  valuation  that 
shall  be  so  fixed  by  said  parties  shall  be  paid 
by  the  said  Elizabeth  A.  Henderson,  her  heirs, 
executors  or  assigns  to  the  said  Philip  Tlsch- 
ler,  his  heirs,  executors,  administrators  or  as- 
signs, and  the  Improvements  be  and  become 
upon  such  payment  the  property  of  said 
Elizabeth  A.  Henderson. 

"In  witness  whereof,  we  have  hereunto  set 
our  hands  and  seals  this  25th  day  of  June, 
A.  D.  1889. 

"B.  A.  Henderson.     [Seal.] 
"PhUlp  Tlschler.        [Seal.] 
"In  presence  of: 

"John  B.  Hartrldge. 
"R.  M.  Call." 

This  instrument  and  this  sale  to  the  plain- 
tltTs  by  the  sheriff  under  their  deficiency  de- 
cree and  execution  were  considered  by  this 
court  In  the  case  of  Thalheimer  v.  Tlschler 
(Fla.)  46  South.  614,  and  It  was  there  held 
that  such  Instrument  conveyed  to  Tlschler 
only  an  equitable  Interest  In  the  property 
which  he  could  enforce  In  a  court  of  equity ; 
and  it  was  held,  further,  that  an  equitable 
asset  of  a  debtor  can  be  reached  only  by 
proper  proceedings  In  a  court  of  equity,  and 
is  not  subject  to  levy  and  sale  under  an  ex- 
ecution at  law  Issued  upon  a  Judgment  recov- 
ered against  such  debtor,  or  upon  a  deficiency 
decree  rendered  against  him  In  a  suit  for  the 
foreclosure  of  a  mortgage,  and  that,  where 


such  levies  and  sahss  are  made  and  deeds 
executed  by  the  sheriff,  they  are  nullities,  and 
vest  no  title  In  the  purchaser.  And  It  was 
further  held  In  that  case  that  the  sherltTB 
deed  to  the  plaintiffs  herein  under  which 
they  claimed  title  to  the  property  In  this  suit 
was  a  nullity,  and  vested  no  title  in  them. 
The  result  Is  that  the  Judgment  of  the  coort 
below  In  this  cause  must  be,  and  Is,  hereby 
reversed  at  the  cost  of  the  defendants  in  er- 
ror, and  the  cause  remanded  with  directions 
for  the  entry  of  Judgment  therein  in  favor 
of  the  plaintiff  In  error,  defendant  below. 

HOCKER  and  PARECHIUa  JJ.t  concur. 

SHACKLBPORD,  O.  J.,  and  COCKRBLL 
and  WHITFIELD,  JJ.,  concur  In  the  opinion. 


(58  Fla.  843) 
BAWLS  et  al.  v.  OARiyrON. 

(Supreme  Court  of  Florida,  Division  B.     Dec. 
11,  190a) 

Affbai.  aicd  Bbbob  (I  780*)  —  Diskissai,  — 

Obounos. 

Where  two  parties  defendant  file  what  in 
reality  is  a  Joint  answer  to  a  bill  In  chancery, 
and  on  exception  by  the  complainant  a  part  of 
the  answer  is  stricken  out,  and  one  alone  of  the 
defendants  appeals  from  this  order,  and  there  Is 
no  appearance  by  the  other  party  defendant 
here,  and  this  court  is  unable  to  say  to  what 
extent  the  rights  and  Interests  of  the  defendant 
who  has  not  appealed  are  affected  by  the  order 
appealed  from,  the  appeal  will  be  dismissed. 

[E}d.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  f  8121 ;  Dec.  I^.  i  fso.*] 

(Syllabus  by  the  Court) 

Appeal  from  Circuit  Court,  De  Soto  Coni^ 
ty;  Joseph  B.  Wall,  Judge. 

Bill  by  Thomas  N.  Carlton  against  th« 
Consolidated  Land  Company,  S.  A.  Bawls, 
and  T.  E.  Bridges.  B^om  an  hiterlocutory  or- 
der striking  out  a  part  of  the  answer,  S.  A. 
Bawls  and  T.  B.  Bridges  appeal.  Appeal 
dismissed. 

W.  B.  Leitner,  for  appellants.  Treadwell 
&  Treadwell,  for  appellee. 

HOCKER,  J.  The  appellee  filed  a  bill  In 
the  circuit  court  of  De  Soto  county  against 
the  Consolidated  Land  Company,  a  corpora- 
tion, and  S.  A.  Bawls  and  T.  £3.  Bridges,  as 
partners  doing  business  as  T.  B.  Bridges  ft 
Co.,  praying  for  the  cancellation  of  a  certain 
deed  from  Peacocli-Hunt-West  Company  to 
the  Consolidated  Land  Company,  conveying 
lands  claimed  to  be  owned  by  the  appellee, 
and  for  an  Injunction  against  trespassing  on 
the  same  by  T.  B.  Bridges  ft  Ca 

It  appears  from  the  bill  and  answer  that 
T.  B.  Bridges  &  Co.  are  working  the  land  for 
turpentine  purposes  under  a  contract  made 
by  the  (Consolidated  Land  Company  with 
Sweat  Bros,  ft  Co.  and  others,  which  contract 
was  assigned  by  these  parties  to  T.  B  Bridg- 
es ft  Co.;   but  the  terms  and  ctmdltlons  of 
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■aid  contract  are  not  get  forth  in  the  bill  or 
answer.  The  Consolidated  Liand  Company 
and  T.  E.  Bridges  &  Go.  filed  what  is  termed 
in  the  introductory  part  a  Joint  and  several 
answer,  but  which  In  reality  appears  to  be 
a  Joint  answer,  as  no  separate  rights  or  de- 
fenses are  therein  set  np.  The  complainant 
excepted  to  a  part  of  this  answer,  and  the 
court  sustained  the  exception.  S.  A-  Rawls 
and  T.  E.  Bridges,  as  partners,  alone  appeal- 
ed from  this  interlocutory  order.  The  Con- 
solidated Land  Company  did  not  Join  in  this 
appeal,  and  has  not  appeared  here.  We  are 
unable  to  say  that  the  order  of  the  court 
only  affected  the  Interests  of  T.  E.  Bridges 
t  Co.  because,  as  the  terms  of  the  contract 
Doder  which  they  claim  the  lands  are  not  set 
np,  we  do  not  know  to  what  extent,  if  any, 
the  rights  and  interests  of  the  Consolidated 
Land  Company  are  affected  by  the  order  ap- 
pealed from.  Under  such  circumstances  the 
appeal  must  be  dismissed.  Harlson  t.  Ocala 
Building  &  Loan  Ass'n,  52  Fla.  522,  42  South. 
e96;  Ferris  y.  Ferris,  43  Fla.  358,  81  South. 
345;  Witt  T.  Baars,  86  Fla.  119,  18  South. 
330;  Sarasota  Ice,  Fish  &  Power  Ca  t.  Lyle, 
53  Fla.  1069,  43  South.  602. 

TATLOB  and  FAREHILL,  JJ.,  concur. 

SHACKLEFOBD,  O.  J.,  and  COCKRBLL 
and  WHITFIELD,  JJ.,  concur  in  the  opinion. 


at  Fla.  7(B) 

OARHART  et  aL  ▼.  ALLEN. 

(Supreme  Court  of  Florida,  Division  B.     Dec. 
19, 1909.    Headnotes  Filed  Jan.  27,  1909.) 

uobto&oes  (i  581*)— f0bcci.08ubb  — altob- 

5xy'8  Fees. 

Id  a  foreclosure  proceedin?,  where  the  note 
for  the  security  of  which  the  mortgage  was  giv- 
eo  in  express  terms  contracts  to  pay  a  stipulat- 
ed and  definite  sum  as  attorneys  fees  for  the 
foreclosure  of  such  mortgage,  ft  is  proper  for 
tbe  court  to  decree  such  stipulated  sum  as  an 
attorney's  fee,  without  prooci  as  to  its  reason- 
aUeness. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  i  1670;  Dec  Dig.  |  581.*] 

(Syllabus  by  the  C^urt) 

Appeal  from  (Hrcnit  Court,  Polk  County; 
Joseph  B.  Wall,  Judge. 

Bill  by  W.  O.  Allen  against  Andrew  R. 
Oarhart  and  others.  Decree  for  complainant, 
and  defendants  appeal.    A£9rmed. 

F.  M.  Simonton,  for  appellants.  Frazler 
k  Mabry,  for  appellee. 

TATLOR,  J.  The  appellee,  as  complain- 
ant below,  filed  his  bill  in  equity  against 
the  appellants,  as  defendants  below,  in  the 
circuit  court  of  Polk  county,  for  the  fore- 
closure of  a  mortgage  executed  by  Andrew  R. 
Oarhart  and  his  wife  to  the  complainant 
Tbe  Tbor  City  Bank  and  James  B.  Scully 


were  made  defendants  for  the  purpose  of 
foreclosing  some  allied  subsequently  ac- 
quired interest  in  the  mortgaged  property. 
The  defendant  Andrew  R.  Carhart  answered 
the  bill,  alleging  that  the  note  and  mortgage 
sought  to  be  foreclosed  were  without  con- 
sideration ;  that  they  were  executed  and  de- 
livered to  tbe  complainant  to  secure  him 
In  the  payment  of  $500  to  be  advanced  by 
him  and  to  t>e  paid  to  the  Bank  of  Ybor  City 
to  liquidate  a  debt  due  from  Carhart  to  the 
bank,  and  that  neither  said  $500  nor  any 
other  sum  was  ever  paid  by  the  complainant 
for  him  to  said  bank,  and  that,  therefore^ 
there  was  no  consideration  .for  said  note  and 
mortgage.  This  was  the  real  issue  in  the 
case.  A  voluminous  amount  of  testimony 
was  taken  and  reported  to  tbe  court,  and 
at  the  final  hearing  on  tbe  bill,  answers, 
and  testimony  the  court  below  made  a  final 
decree  in  favor  of  the  complainant  for  the 
full  amount  of  his  note  and  mortgage,  and 
interest  thereon,  including  the  sum  of  $67.60 
for  attorney's  fees  for  the  foreclosure  of  the 
mortgage;  said  amount  being  10  per  cent 
of  the  amount  of  principal  and  interest  ad- 
Judged  to  be  due  on  the  note  and  mortgage. 

From  this  decree  the  defendants  below 
have  appealed  here,  assigning  as  error  the 
rendition  of  said  decree,  and  ttie  feature 
thereof  adjudging  $67.60  for  attorney's  fee, 
and  in  the  court's  refusal  to  decree  that  the 
Bank  of  7bor  City  had  a  first  lien  upon  the 
property  in  dispute. 

Upon  the  main  issue  in  the  case  as  to 
whether  the  complainant's  note  and  mortgage 
were  given  to  him  to  secure  a  loan  to  be 
made  by  him  with  which  to  pay  a  debt  due 
from  the  mortgagor,  Andrew  R.  Carhart,  to 
the  Bank  of  Tbor  City,  or  whether  it  was  made 
to  him  to  secure  him  in  the  payment  of  a 
debt  due  to  him  by  E.  A.  Oarliart  the  son 
of  the  mortgagor,  Andrew  R.  Carhart,  the 
evidence  is  conflicting;  but  we  are  of  the 
opinion  that  the  great  preponderance  of  the 
evidence  shows  that  the  note  and  mortgage 
sued  upon  were  given  to  him  to  secure  the 
payment  of  a  debt  due  to  him  from  E.  A. 
Carhart,  the  son  of  Andrew  R.  Oarhart,  the 
mortgagor. 

Prior  to  the  execution  of  tbe  note  and 
mortgage  to  the  complainant,  Andrew  R. 
Carhart  made  a  contract  of  sale  of  the  mort- 
gaged property  to  the  defendant  James  B. 
Scully,  whereby  Scully  paid  $5(X)  in  cash 
and  gave  bis  six  several  promissory  notes, 
for  $500  each,  payable,  respectively.  In  one^ 
two,  three,  four,  five,  and  six  years  after 
date.  Carhart  executed  a  deed  to  the  prop- 
erty to  Scully,  and  deposited  the  same  in 
the  Polk  County  National  Bank  In  escrow, 
to  be  delivered  when  all  of  said  notes  were 
fully  paid  with  interest ;  and  said  agreement 
of  sale  further  stipulated  that,  in  the  event  tbe 
said  Scully  should  be  in  default  for  six 
months  ta  making  any  of  said  payments. 
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then  all  prerlous  payments  made  by  him 
tbould  be  forfeited,  and  that  Carhart  might 
tbeu  demand  and  receive  from  the  Polk  Coun- 
ty National  Banlc  the  deed  to  Scully  deposit- 
ed with  said  bank  In  escrow,  and  should  not 
be  liable  to  said  Scully  for  any  sum  or  sums 
of  money  theretofore  paid  on  account  there- 
of. Scully  took  possession  of  the  property, 
and  remained  in  possession  of  It  for  about 
a  year,  bat  made  default  in  the  payment  of 
all  of  bis  notes  given  for  the  deferred  pay- 
ments, paying  nothing  more  than  the  cash 
payment  of  $S00  made  at  the  time  of  his  pur- 
chase. Then  Scully  abandoned  the  place  and 
his  purchase,  and  Andrew  R.  Carhart,  the 
vendor,  took  possession  thereof.  Prior  to 
the  maturity  of  any  of  the  Scully  notes  An- 
drew R.  Carhart  assigned  the  four  of  them 
first  falling  due  to  the  Bank  of  Ybor  City 
as  collateral  security  for  an  indebtedness  due 
by  him  to  the  bank.  On  the  default  of  Scully 
to  pay  any  of  these  notes,  and  some  time 
subsequent  to  the  execution  and  record  of 
the  complainant's  mortgage,  the  Bank  of 
Ybor  Cl^  took  a  new  note  from  Andrew  R. 
Carhart  for  $1,500,  consolidating  therein  all 
of  the  indebtedness  due  to  said  bank  by  Car- 
hart, and  then  took  a  mortgage  from  Car- 
hart on  the  property  covered  by  the  complain- 
ant's mortgage  to  secure  sold  $1,500  note. 
The  complainant  was  Informed,  at  the  time 
he  took  his  note  and  mortgage,  that  the  prop- 
erty covered  thereby  had  been  sold  to  Scully 
under  the  terms  and  conditions  as  above 
stated.  It  Is  contended  by  appellee  Ybor  City 
Bank  that,  being  the  assignee  of  these  Scully 
notes  under  the  circumstances  stated,  it  had 
a  prior  lien  on  the  property  to  the  mortgage 
of  the  complainant,  who  took  his  mortgage 
with  notice  of  the  sale  to  Scully.  This  con- 
tention Is  untenable.  According  to  our  view 
Scully  is  entirely  out  of  the  case.  He  de- 
faulted In  all  of  his  deferred  payments,  threw 
up  the  property  and  his  purchase  thereof, 
and  his  vendor,  in  recognition  of  this,  has 
again  assumed  possession  thereof,  and  all 
efforts  to  collect  from  Scully  have  terminat- 
ed, and  the  notes  he  gave  for  the  purchase 
money  of  said  property  are  worthless;  and 
the  Bank  of  Ybor  City,  in  recognition  of  all 
this,  has  taken  a  second  mortgage  on  the 
property  formerly  sold  to  Scully  to  secure 
the  indebtedness  due  to  it  by  Carhart,  Scul- 
ly's vendor. 

It  is  also  objected  that  the  court  erro- 
neously, without  any  evidence  to  sustain  its 
reasonableness,  decreed  an  attorney's  fee  for 
foreclosing  the  mortgage  of  $57.60.  There 
Is  no  merit  in  this  contention.  The  note  given 
to  the  complainant,  and  for  the  security  of 
which  the  mortgage  was  given.  In  express 
terms  agrees  to  pay  10  per  centum  of  Its 
amount  as  attorney's  fee  for  collecting  same ; 
and  the  amount  allowed  in  the  decree  is  ex- 
actly 10  per  centum  of  the  principal  and  in- 
terest due  on  the  note  and  mortgage  sued 


upon.  There  being  an  express  contract  and 
stipulated  amount  for  attorney's  fee,  no  evi- 
dence as  to  its  reasonableness  was  necessary. 
Finding  no  error,  the  decree  of  the  court 
below  in  said  cause  Is  hereby  afiSrmed,  at 
the  cost  of  the  appellants. 

HOCKER  and  PARKHILI<,  JJ.,  concur. 

SHACKLEFORD,  O.  J.,  and  COCKREIX 
and  WHITFIEU),  JJ.,  concur  in  the  opin- 
ion. 


(158  Ala.  630) 
SEABOARD  AIR  LINE  BY.  CO.  T,  BROWN. 
(Supreme  Court  of  Alabama.     Dec.  17,  190S.) 

1.  Evidence  (§  472*)  —  Opiwiok  Etidbnob  — 
Damages. 

A  witness  may  not  give  his  opinion  as  to 
the  amount  of  damages ;  this  being  a  qaestion 
for  the  Jnry,  to  be  determined  on  the  facts  testi- 
fied to. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  {  2187 ;    Dec  Dig.  |  472.*] 

2.  Damages  (I  159*>7-Issues  and  Pboof. 

Where,  in  an  action  for  damages  to  plain- 
tiffs land  through  defendant  railroad's  failure 
to  keep  up  a  stock  gap,  no  claim  for  damage  to 
grass  was  made,  it  was  error  to  permit  plsiin- 
tiff  to  testify  as  to  the  value  of  the  grass  dam- 
aged ;  the  measure  of  damage  to  the  land  being 
its  value  before  and  after  the  injury. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent.  Dig.  i  447  ;   Dec.  Dig.  (  159.»] 

3.  Landlobd  and  Tenant  (J  142*)— Cbop»— 
INJUBT  TO  Pbemises— Damages. 

A  lessor  Is  not  entitled  to  damages  to 
grass  resulting  from  a  railroad's  failure  to 
maintain  a  stock  gap;  his  damage  being  liml^ 
ed  to  that  done  to  the  land  itself. 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Cent.  Dig.  i  510;   Dec  Dig.  |  142.*] 

Appeal  from  Circuit  Court,  St  Clair  Coon- 
ty;   A.  H.  Alston,  Judge. 

Action  by  W.  T.  Brown  against  the  Sea- 
board Air  Line  Railway  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Reversed  and  remanded. 

Tillman,  Grubb.  Bradley  &  Morrow  and 
M.  M.  Baldwin,  for  appellant  M.  M.  Smith 
and  Victor  H.  Smith,  for  appellee. 

SIMPSON,  J.  This  suit  was  brought  by 
the  appellee  for  damages  to  crops  and  land 
by  reason  of  the  failure  of  the  defendant  to 
keep  up  a  stock  gap.  The  plaintiff,  being  on 
the  stand  as  a  witness,  after  testifying  that 
he  did  not  know  the  market  value  of  his 
land.  In  response  to  a  question  on  cross-ex- 
amination, said  that  he  could  tell  how  much 
be  thought  his  land  had  been  damaged,  but 
was  stopped  by  said  attorney's  telling  him 
that  he  did  not  wish  to  hear  his  opinion. 
The  court  thereupon  told  the  witness  that 
he  could  not  tell  what  he  thought  but  could 
give  bis  best  Judgment  as  to  the  damage 
done  to  the  land.  The  defendant  objected. 
His  objection  was  overruled,  and  the  witness 
said:     "My  Individual  idea  of  the  damage 
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«m  tbe  market  Is  $160."  The  defendant  moT- 
ed  to  exclude,  which  motton  was  overruled. 

The  matter  of  the  amount  of  damage  Is 
exclusively  wKhin  the  province  of  the  Jury, 
who  must  base  their  Terdict  on  the  facts 
testified  to  by  the  witnesses.  A  witness  can- 
not give  his  opinion  as  to  the  amount  of 
damages.  This  would  be  substituting  his 
Judgment  for  that  of  the  Jury.  Donnell  v. 
Jones.  13  Ala.  490-510,  48  Am.  Dec.  59  et 
seq. ;  Montgomery  &  W.  Pt  E.  R.  ▼.  Vamer, 
19  Ala.  185 ;  Ala.  &  Fla.  B.  R.  ▼.  Burkett,  42 
Ala.  83,  87,  88;  Chandler  v.  Bush,  84  Ala. 
102,  4  South.  207 ;  Dushane  t.  Benedict,  120 
U.  8.  631,  647,  7  Sup.  Ct  696,  80  L.  EM.  810; 
Hames  v.  Brownlee,  63  Ala.  277;  Young  & 
Co.  T.  Cureton,  87  Ala.  727,  6  South.  352;  4 
Ency.  Et.  pp.  12,  13.  The  evidence  with 
regard  to  damage  to  crops  was  excluded  by 
the  court. 

The  court  erred  in  permitting  the  plain- 
tiff to  testify  to  what.  In  his  best  Judgment, 
was  the  value  of  the  grass  damaged.  The 
complaint  does  not  make  any  claim  for  dam- 
age to  or  loss  of  grass,  but  for  damage  to 
the  land:  and  the  measure  of  damage  to 
the  land  is  the  value  before  and  after  the 
injury.  Brinkmeyer  et  al.  v.  Bethea,  139 
Ala.  376,  35  South.  996.  Moreover,  the  plain- 
tiff's testimony  showed  that  the  land  was 
rented  to  one  Davis  for  $200,  which  had 
been  paid,  and  tfie  only  damage  which  plain- 
tiff could  claim  was  that  done  to  the  land 
Itself.  It  may  be  said,  further,  that  the 
"value  of  the  grass  damaged"  gives  no  Idea 
of  what  the  value  of  tbe  grass  destroyed 
was,  or  how  much  damage  was  done  to  the 
grasa 

From  what  has  been  said  as  to  the  evi- 
dence, it  results  that  the  court  erred  In  giv- 
ing the  general  charge  for  the  plaintiff,  in- 
structing the  Jury,  not  only  to  find  for  tbe 
plaintiff,  but  to  assess  his  damages  at  $175, 
with  Interest  Tbe  amount  of  the  damage 
was  for  the  Jury  to  ascertain  from  the  evi- 
dence. 

The  Judgment  of  the  court  is  reversed,  and 
tbe  cause  remanded. 

TYSON,  C.  J.,  and  ANDERSON  and  DBN- 
80N,  JJ.,  concur. 


CU7  Ala.  44S) 

ROES  et  aL  ▼.  DOB  ex  dent.  McCARTY. 

(Supreme  Court  of  Alabama.     Nov.   12,   1908. 
Rehearing  Denied  Dec  24,  1908.) 

1.  Ejectimwt  (S  90*)— Bvtdewcb— Deeds  by 

Persons  Not  iw  Possession. 

Under  the  rule  that,  where  neither  party 
has  tbe  true  title,  the  one  with  the  older  pos- 
session will  prevail,  evidence  of  deeds  by  par- 
ties under  whom  defendant  claims  was  properly 
excloded,  where  it  did  not  appear  that  the 
grantois  were  ever  in  possession  of  tbe  land. 

[Ed.   Note. — FV>r  other  cases,  see  Ejectment, 
Cent  Dig.  i  255;    Dec.  Dig.  i  90.*] 


2.  Ejectment  (t  109*)— Prtob  Possessiow— 
Undisputed  Evidence— Oenerai.  Atfibka* 
Tivx  Chaboe. 

Where,  as  the  evidence  stood,  the  question 
was  one  of  prior  possession,  and  the  undisputed 
evidence  showed  prior  possession  in  plaintiff, 
there  was  no  error  in  giving  the  general  affirma- 
tive charge  at  plaintiu's  request. 

[Ed.  Note.— For  other  cases,  see  Ejectment, 
Cent.  Dig.  {  312;    Dec.  Dig.  (  109.*] 

3.  BXtectment  (5  16*)— Older  Possession  as 
Giving  Betteb  Right. 

Where  neither  party  has  the  true  title,  the 
older  possession  gives  the  better  right;  and 
such  right  is  not  defeated  by  a  subsequent  entr^ 
and  occupation  by  the  opposing  claimant,  until 
it  has  ripened  into  title  by  adverse  possession. 
[Ed.  Note.— For  other  cases,  see  Ejectment, 
Cent  Dig.  {  30;    Dec  Dig.  t  16.*] 

4.  Appeal  and  Ebbob  ({  721*)— Requisitxs 
OF  Case  on  Joint  Assionuent  of  Ebbob. 

Where  an  assignment  of  error  is  joint,  er- 
ror and  injury  as  to  both  assignors  must  appear. 
(Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  2985;   Dec  Dig.  {  721.*] 

Appeal  from  Circuit  Court,  Mobile  Coun- 
ty;  Samuel  B.  Browne,  Judge. 

Action  by  John  Doe,  on  the  demise  of  Ste- 
phen J.  McCarty,  against  Richard  Roe, 
Thomas  C.  Barrett  and  others.  From  a 
Judgment  for  plaintiff,  defendants  appeal. 
Affirmed. 

SulllTan  &  Stallwortb,  for  appellants.  Bes- 
tor,  Bestor  ft  Young  and  L.  H.  &  E.  W.  Faith, 
for  appellee. 

DOWDELL^  J.  This  is  a  common-law  ac- 
tion of  ejectment  Only  one  demise  was  laid 
In  the  complaint  and  that  was  in  S.  J.  Mc- 
Carty. The  plaintiff,  in  support  of  his  right 
to  recover,  relied  upon  both  prior  possession 
and  paper  title.  Many  exceptions  were  re- 
served by  the  defendants  to  the  rulings  of  the 
court  and  here  assigned  as  error,  on  the 
admission  of  documentary  evidence  offered 
by  the  plaintiff  as  tending  to  show  a  chain 
of  paper  title  reaching  back  from  the  plain- 
tiff to  the  government  But  the  view  we 
take  of  the  case  renders  it  unnecessary  to 
consider  these  assignments. 

The  undisputed  evidence  shows  that  one 
Tlsdale,  in  1898,  while  In  the  actual  posses- 
sion of  the  land  in  question,  claiming  the 
ownership  of  it  conveyed  tbe  same  by  deed 
to  Miles  E.  McCarty,  and  that  said  Miles  E>. 
McCarty,  in  1901,  by  his  last  will  and  testa- 
ment, devised  the  said  land  to  the  plaintiff, 

5.  J.  McCarty.  This  evidence  was  In  with- 
out any  objection,  and  unquestionably  es- 
tablished a  prima  facie  case  in  favor  of  the 
plaintiff.  Tbe  defendants  admitted  by  tbeir 
own  evidence  that  their  possession  was  sub- 
sequent to  this.  The  defendant  Thomas  C 
Barrett  testified  that  he  went  into  possession 
of  tbe  land  In  1904,  and  that  when  he  took 
possession  of  the  lot  it  was  vacant  and  that 
be  Inclosed  it  with  a  fence;  and  In  this 
connection  he  offered  in  evidence  a  deed 
from  N.  Harleston  Brown  to  the  said  Thorn- 
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as  a  Barrett,  of  date  July  22,  1904.  Tbere 
was  no  pretense  that  Brown,  the  grantor  In 
said  deed,  was  In  possession  of  said  land 
when  he  executed  the  same,  and  on  plain- 
tiffs objection  the  court  excluded  the  deed. 
The  defendants  also  oCTered  In  evidence  a  cer- 
tified copy  of  a  deed  from  one  Campbell  to 
Brown,  of  date  In  June,  1858,  but  without 
any  offer  to  show  that  either  Campbell,  the 
grantor,  or  Brown,  the  grantee,  bad  ever 
at  any  time  been  In  possession  of  the  land, 
and  on  plaintiff's  objection  this  deed  was 
excluded.  In  these  Eeveral  rulings  no  re- 
versible error  was  committed. 

On  the  conclusion  of  the  evidence  the 
court,  at  the  request  of  the  plaintiff,  gave 
the  general  affirmative  charge.  In  this  there 
was  no  error.  As  the  evidence  then  stood, 
the  question  was  one  of  prior  possession. 
The  undisputed  evidence  showed  prior  pos- 
session In  the  plaintiff.  The  law  is  well 
settled  that,  "where  neither  party  has  the 
true  title,  the  older  possession  gives  the  bet- 
ter right;  and  such  right  is  not  defeated  by 
a  subsequent  entry  and  occupation  by  the 
opposing  claimant,  until  It  has  ripened  into 
title  by  adverse  possession."  McCreary  v. 
Jackson  Lumber  Co.,  148  Ala.  247,  41  South. 
822;  Reddlck  v.  Long,  124  Ala.  267,  27  South. 
402;  Higdon  v.  Kennemer,  120  Ala.  108,  24 
South.  439;  N.,  Q  &  St  U  R.  R.  v.  Mathis, 
109  Ala  S82,  19  South.  384;  Strange  T.  King, 
84  Ala.  212,  4  South.  600;  Mills  T.  Clayton, 
73  Ala.  3S9. 

But  apart  from  the  foregoing  considera- 
tions, and  all  other  questions  raised  on  the 
record,  there  is  one  that  is  fatal  to  any  right 
of  the  appellants  to  a  reversal  on  this  ap- 
peal. The  appeal  is  sued  out  Jointly  by  both 
of  the  defendants.  The  assignments  of  er- 
ror are  Jointly  made.  There  is  nothing  in 
the  record  of  which  the  defendant  John  P. 
Barrett  has  any  right  to  complain.  He  is 
confessedly  a  bare,  naked  trespasser,  with 
not  the  slightest  pretense  under  the  evi- 
dence of  any  right  of  possession.  Where 
the  assignment  of  error  Is  Joint,  error  and 
injury  as  to  both  must  appear.  Such  is  not 
the  case  here.  Beach  man  v.  Aurora  Silver 
Plate  Co.,  110  Ala.  555,  18  South.  314. 

The  Judgment  appealed  from  will  b«  af- 
firmed. 

Affirmed. 

TYSON,  a  J.,  and  ANDEIRSON  and  Mc- 
OLEUJAN,  JJ.,  concur. 


058  Ala.  4U) 

NORTH  AliABAMA  TRACTION  CO.  ▼. 

DANIEHJ. 

(Supreme  Court  of  Alabama.     June  18,  1908. 

Rehearing  Denied  Dec.  24,  1908.) 
1.   Action  (§  S8*)— Single  Caube  of  Aonon 
— Cabriebs — Street  Uailboads. 

A  complaint  against  a  street  railway  com- 
pany alleged  that,  as  a  car  approached  a  speci- 


fied street,  plaintifl  passengei's  signal  to  the 
conductor  to  stop  was  ignored ;  that  be  gave 
another  signal  as  he  reached  and  passed  ths 
street;  that  the  motorman's  only  reply  was, 
"You  wUI  have  to  sleep  in  the  shed  like  a  dog 
to-night,  or  walk  back  home;"  that  the  ear 
proceeded  to  the  end  of  the  line,  stopping  once 
one-half  mile  beyond  plaintiffs  destination,  and 
plaintiff  remaining  on  the  car  to  go  home  on  the 
return  trip ;  that  at  a  car  sh^  between  the 
terminal  and  plaintiff's  home,  maintained  by 
the  company,  plaintiff  was  told  by  the  con- 
ductor on  the  return  trip  that  be  wonld  havs 
to  sleep  in  the  shed  or  walk;  that  when  the 
car  began  to  back  into  the  shed  plaintiff  alight- 
ed, whereupon  the  car  moved  rapidly  towards 
his  home:  that  he  unsuccessfully  attempted  to 
reboard  the  car;  that  the  conductor  or  motor- 
man  observed  his  effort,  and  halloed  to  him, 
"We  have  got  it  on  you  after  all ;"  that  It  was 
11  p.  m. ;  that  be  was  and  had  been  sick,  and 
that  through  such  act  of  defendant's  servants 
he  was  forced  to  walk  home,  about  half  a  mile, 
resulting  in  his  being  greatly  weakened,  etc.; 
that  he  suffered  great  physical  pain  on  the 
car,  was  taunted,  etc  Held,  that  the  complaint 
did  not  state  separate  causes  of  action;  the 
facts  set  out  being  mere  matters  of  aggravation, 
connected  with  the  failure  to  deliver  plaintiff 
at  his  destination. 

[E)d.  Note.— For  other  cases,  see  Action,  Dec. 
Dig.  {  38.»1 

2.  Cabbiebs  (I  276*)— Plkadiho— Cbbtaihtt. 

Nor  was  the  complaint  demurrable  as  b^ 
ing  uncertain  as  to  what  act  plaintiff  relied  on, 
or  as  to  whether  it  was  a  servant  of  defendant 
by  whom  plaintiff  was  taunted,  etc. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Dec.  Dig.  I  275.*] 

3.  Cabbiebs  (i  277*)  —  Misconduct  Towabd 
Stbeet  Cab  Pasbbnoxb— (Exobssivs  Dak- 

AOES. 

$1,750  was  an  excessive  recovery  by  a 
street  car  passenger  for  the  company's  failure 
to  permit  him  to  alight  at  his  destination,  and 
for  indignities  inflicted  by  the  motorman  and 
conductor,  though  he  had  to  walk  half  a  mile, 
and  had  been  sick,  and  was  made  nervous,  and 
was  insulted  by  the  motorman  and  conductor, 
where  he  suffered  no  ill  effects  of  a  serious  or 
permanent  character  and  had  habitually  taunt- 
ed the  motorman  on  former  trips. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  i  1084 ;    Dec.  Dig.  i  277.*] 

4.  Appkai,  and  Ebbob  (|  911*)— Revikw— Pb»- 
smiPTiONS. 

In  the  absence  of  a  showing  to  the  con- 
trary, the  Supreme  Court  will  presume  that  a 
supernumerary  Judge  who  presided  at  the  trial 
and  signed  the  bill  of  exceptions  lawfully  held 
court  in  the  place  of  the  regular  Judge,  though 
the  record  shows  that  the  term  was  organised 
by  the  regular  judge. 

[Ei.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  8662-8684;  Dec  Dig.  | 
911.«] 

Appeal  from  Circuit  Oonrt,  Morgan  Ooim- 
ty;   A.  H.  Alston,  Judge. 

Action  by  Clarence  B.  Daniel  against  tlie 
North  Alabama  Traction  Company.  From 
a  Judgment  for  plaintiff,  defendant  appeals. 
Reversed  and  remanded. 

The  complaint  was  in  the  following  lan- 
guage: "Plaintiff  claims  of  defendant  the 
sum  of  $5,000  as  damages,  for  that  the  de- 
fendant a  street  railway  company  operat- 
ing electric  cars  in  Decatur  and  New  De- 
catur, Ala.,  is  engaged  in  carrying  passengers 
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for  hire.  It  te  a  rale  or  regulation  of  de- 
fendant to  stop  Its  cars  at  street  crossings 
to  each  of  said  towns  for  the  purpose  of  al- 
lowing passengers  to  alight,  and  to  this  end 
Its  cars  are  e(]ali^>ed  with  buttons,  which, 
when  pressed,  ring  an  electrib  bell,  which  Is 
a  notification  to  the  conductor  In  charge  of 
the  car  that  a  passenger  desires  to  alight 
at  the  next  regular  stopping  place.  On,  to 
wit,  tile  29th  day  of  July,  1905,  plaintiff 
boarded  a  car  belonging  to  defendant  on 
Bank  street.  In  f>ecatur,  Ala.,  and  paid  his 
fare  for  the  purpose  of  riding  to  his  home, 
on  or  about  the  corner  of  Fourth  avenue  and 
Grant  street.  In  New  Decatur,  Ala.,  and  pro- 
ceeded thereon  until  he  reached  Second 
avenue  and  Grant  street,  In  New  Decatur, 
Ala.,  at  which  point  he  was  duly  transferred 
to  bis  car  on  a  connecting  line  belonging  to 
the  defendant,  which  line  extended  along 
Grant  street  by  plalntlCTs  home  to  Bast  De- 
catur, a  mile  or  more  distant  Said  car  was 
In  charge  of  F.  M.  SImrell  as  conductor,  and 
George  Shnckfull,  as  motorman,  servants  of 
the  defendant.  As  the  car  on  which  plaln.- 
tiff  was  riding  on  said  connecting  line  ap- 
proached Fourth  avenne,  plaintiff  signaled 
the  conductor  (by  pressing  the  button  and 
ringing  the  electric  bell)  to  stop  the  car  at 
Fourth  avenue,  and  no  heed  was  given  to 
nls  signal.  In  the  same  manner  plaintiff 
gave  another  signal  for  the  car  to  stop  just 
as  he  reached  and  Just  after  he  passed 
Fourth  avenue,  and  the  only  response  which 
said  signal  received  was  a  reply  from  the 
motorman  on  said  car,  to  wit:  'You  will 
have  to  sleep  In  the  shed  like  a  dog  to-night, 
or  walk  back  home.'  The  said  car  was  not 
stopped  until  it  reached  Summervllle  road, 
about  half  a  mile  distant,  at  which  two  pas- 
sengers- alighted,  and  It  then  proceeded  to 
the  end  of  defendant's  line  In  East  Decatur. 
Plaintiff  remained  on  the  car  for  the  pur- 
pose of  going  to  bis  home  on  Its  return  trip. 
Between  the  terminal  of  defendant's  car  line 
In  East  Decatur  and  plaintiffs  home  the 
defendant  maintained  a  car  shed  some  dis- 
tance, to  wit,  about  half  a  mile,  from  plain- 
tiff's home,  and  Just  before  the  car  on  which 
plaintiff  was  riding  (on  Its  return  trip)  reach- 
ed said  car  shed  plaintiff  was  Informed  by 
the  conductor  on  said  car  that  he  (plaintiff) 
would  have  to  walk  back  home  or  sleep  In 
the  barn,  and  when  said  car  reached  said 
shed  or  bam  the  motorman  began  to  back 
It  into  the  shed,  and  plaintiff  alighted  and 
walked  to  the  sidewalk  near  by,  whereupon 
the  car  was  Immediately  put  In  rapid  motion 
op  the  track  In  the  direction  of  plaintiff's 
home.  Plaintiff  made  an  effort  to  then  board 
said  car,  which  effort  was  observed  by  de- 
fendant's conductor  or  motorman,  who  not 
only  refused  to  stop  the  car,  but  halloed  to 
plaintiff  as  a  parting  Insult:  'We  have  got  It 
on  you  after  all.'  Plaintiff  avers  that  the 
aforesaid  occurrence  happened  late  at  night, 
to  wit,  11  o'clock,  that  he  was  sick  at  the 
tlme^  and  bad  l>een  for  some  days  prior 


thereto,  and  that  by  reason  of  the  aforesaid 
act  of  defendant's  servants  In  charge  of  the 
car  he  was  forced  to  walk  to  bis  home,  a 
distance  of,  to  wit,  about  half  a  mile.  In  con- 
sequence of  which  he  was  greatly  weakened, 
fatigued,  and  was  very  nervous,  and  could 
not  get  composed  or  go  to  sleep  for  a  long 
time  thereafter,  and  suffered  great  physical 
pain  while  on  said  car  as  aforesaid,  was 
taunted,  guyed.  Insulted,  badgered,  and  baf- 
fled, and  was  greatly  humiliated,  and  his 
feelings  and  pride  were  outraged  and  sorely 
wounded,  and  he  suffered  great  mental 
pain." 

Demurrers  were  Interposed  to  the  com- 
plaint as  follows:  "(1)  That  the  several  acts 
of  defendant's  servants  and  employes  are  al- 
leged as  occurring  at  different  times,  and  it 
Is  vague,  uncertain,  and  indefinite  as  to 
which  of  said  acts  plaintiff  bases  his  right 
of  action.  (2)  Said  complaint  alleges  sev- 
eral different,  distinct,  and  Independent  acts 
of  defendant's  servants  as  the  cause  of  In- 
juries complained  of,  all  In  one  and  the  same 
count.  (3)  Said  count  Is  vague,  Indefinite, 
and  uncertain  In  Its  allegation  as  to  whether 
or  not  It  vras  a  servant  of  defendant  engag- 
ed In  the  performance  of  his  duties  by  whom 
he  was  taunted,  guyed.  Insulted,  baffled,  and 
humiliated.  (4)  It  Is  not  alleged  \hat  the 
person  by  whom  he  was  so  guyed.  Insulted, 
baffled,  eta,  was  In  the  service  of  defendant 
and  in  the  performance  of  his  duties  at  the 
time.  (5)  Said  complaint  falls  to  allege  that 
plaintiff  was  a  passenger  upon  said  car  to 
which  be  was  transferred,  having  a  right  of 
passage  thereon.  (6)  The  remark  alleged 
therein  as  having  been  made  by  the  motor- 
man  to  the  plaintiff  is  not  the  subject  or 
the  element  of  damages  on  the  facts  alleged. 
(7)  It  is  uncertain  from  said)  complaint 
whether  the  grievance  complained  of  was 
the  failure  of  said  car  to  stop  at  said  Fourth 
avenue,  or  remarks  alleged  to  have  been 
made  by  the  motorman  after  it  passed 
Fourth  avenne  and  was  on  its  return  trip 
towards  plaintiff's  home.  (8)  It  Is  uncertain 
whether  the  injuries  complained  of  was  the 
failure  of  the  car  to  stop  at  the  place  where 
plaintiff  alleges  to  have  attempted  to  board 
It  on  Its  return  trip  to  Fourth  avenue,  and 
does  not  allege  that  the  place  where  he  so 
attempted  to  get  on  or  board  such  car  was 
a  regular  stopping  place  for  said  car." 

The  evidence  of  plaintiff  was  substantially 
as  the  facts  are  stated  in  the  complaint,  with 
the  additional  fact,  as  testified  to  by  plain- 
tiff, that  be  had  often  guyed  and  taunted 
the  motorman  and  conductor  on  this  line  in 
a  spirit  of  fun  and  pleasantry.  The  evidence 
for  defendant  tended  to  show  that  the  signal 
to  stop  at  Fourth  avenue  was  not  given  until 
the  avenue  was  reached,  and  at  a  time  when 
the  car  was  in  rapid  motion  going  down- 
grade, but  that  an  offer  was  made  to  put 
plaintiff  off  in  the  middle  of  the  block,  which 
offer  he  declined,  but  went  on  to  the  end 
of  the  line  in  order  to  return  to  bis  home 
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on  the  retnrn  trip;  that  on  the  return  trip 
the  car  stopped  at  the  bam,  and  the  motor- 
man  in  charge  told  plaintiff  In  a  joking  way 
that  he  would  have  to  walk  home  as  this 
car  did  not  go  on,  but  neither  the  motorman 
nor  conductor  knew  of  his  getting  off  the 
car  until  after  it  had  started  and  was  pass- 
ing him  as  he  was  walking  towards  home; 
and  that  plaintiff  made  no  signal  for  the 
car  to  stop. 

Motion  for  new  trial  was  made,  based  on 
the  grounds  that  the  verdict  was  excessive; 
it  being  $1,750. 

John  C.  Eyster,  for  appellant  Callahan 
&  Harris  and  Lowe  &  Tldwell.  for  appellee. 

ANDERSON,  J,  The  gravamen  of  the  com- 
plaint was  the  negligent  failure  of  the  de- 
fendant to  transport  and  deliver  the  plain- 
tiff, a  passenger,  at  the  place  of  bis  destina- 
tion, by  carrying  him  beyond  his  home  or 
by  negligently  causing  him  to  debark  from 
the  car  at  the  bam  upon  the  return  trip. 
Tlie  facts  set  out  In  the  complaint  did  not 
constitute  separate  and  distinct  causes  of  ac- 
tion, but  were  mere  matters  of  aggravation 
connected  with  the  failure  to  deliver  the 
plaintiff  at  his  destination.  If  the  complaint 
is  bad,  the  defect  consists  in  prolixity,  and  it 
was  not  subject  to  the  demurrer  interposed. 

While  the  complaint  authorizes  punitive 
damages,  and  the  evidence  may  have  justi- 
fied the  assessment  of  such  damages,  we  are 
constrained  to  hold  that  under  the  evidence 
the  verdict  was  excessive,  and  the  trial  court 
should  have  granted  a  new  trial.  It  is  true 
the  plaintiff  had  to  walk  from  the  bam 
home,  and  that  he  had  been  sick  and  was 
made  nervous;  but  he  suffered  no  ill  effects 
of  a  serious  or  permanent  character.  There- 
fore the  damages  awarded  were  almost  en- 
tirely due  to  the  alleged  jeers  and  Insults 
of  the  defendant's  servants.  It  may  be  that 
their  conduct  was  unpardonable,  and  that 
the  defendant  should  be  punished  for  hav- 
ing such  servants ;  but  we  do  not  think  that 
this  plaintiff  was  In  a  position  to  feel  the 
same  amount  of  chagrin  over  what  was  said 
and  done  as  the  ordinary  passenger,  who 
had  comported  himself  in  a  proper  and  digni- 
fied manner.  He  admitted  that  be  had  been 
In  the  habit  of  "guying"  this  motorman  on 
former  trips,  and  it  may  be  that  what  was 
said  and  done  on  this  occasion  was  but  a  re- 
taliation Incited  by  the  plaintiff's  previous 
conduct  We  do  not  mean  to  justify  the 
conduct  of  these  servants,  even  if  Intended  as 
a  joke,  and  brought  on  by  the  plaintiff's  own 
conduct;  yet  we  think,  under  the  circumstan- 
ces, that  $1,750  was  too  much  for  the  Indigni- 
ties complained  of  by.  the  plaintiff.  Our  con- 
clusion finds  support  in  the  cases  of  Birming- 
ham R.  B.  V.  Ward,  124  Ala.  409,  27  South. 
471,  and  Bessemer  Land  Co.  v.  Jenkins,  111 
Ala.  135,  18  South.  S65,  56  Am.  St  Bep.  26. 


It  is  insisted  by  counsel  for  appellee  that 
the  bUl  of  exceptions  does  not  contain  all  of 
the  evidence,  because  of  the  omission  of  cer- 
tain interrogatories  to  defendant's  witnesses. 
It  is  sufficient  to  say  that  it  contains  all  of 
the  evidence  of  the  plaintiff,  which  fails  to 
support  the  verdict;  but  we  think  It  con- 
tains all  the  evidence,  notwithstanding  the 
omission  of  some  of  the  interrogatories. 

While  the  record  shows  that  the  term  of 
court  at  which  this  case  was  tried,  was  or- 
ganized by  Hon.  D.  W.  Speake,  the  regular 
judge,  it  sufficiently  appears  that  Hon.  A.  H. 
Alston,  supernumerary  judge,  presided  at  the 
trial  and  signed  the  bill  of  exceptions ;  and 
in  the  absence  of  anything  to  the  contrary 
we  will  presume  that  he  was  lawfully  and 
regularly  holding  the  court,  at  the  time  of 
the  trial  of  this  cause,  in  the  place  of  the 
regular  judge. 

The  judgment  of  the  circuit  court  la  re- 
versed, and  the  cause  is  remanded. 

Beversed  and  remanded. 

TTSON,  C.  J.,  and  DOWDELL  and  Mc- 
CLELLAN,  JJ.,  concur. 


(1S9  Ala.  S44) 
McDANIEL  V.  GAIN. 

(Supreme  Court  of  Alabama.     Nor.  19,  190& 
Behearing  Denied  Dec.  24,  1908.) 

1.  Cbiminai.  Law  (J  211*)— ArFiDAvrr— SoT- 

FICIENCT. 

An  affidavit  that  affiant  had  probable  cause 
for  believing,  and  did  believe,  that  within  10 
months  before  the  filing  of  the  complaint  plain- 
tiff removed  and  sold  or  disposed  of  lint  cotton, 
to  binder  and  defraud  affiant,  on  which  affiant 
held  a  landlord's  lien  for  advances  to  plaintiff 
during  190G,  with  the  knowledge  of  the  exist- 
ence thereof,  which  offense  bad  been  conmiitted 
within  the  county,  against  the  peace  and  dig- 
nity of  the  state,  etc.,  was  not  void. 

[Ed.    Note.— For   other   cases,   see   Criminal 
Law,  Dec  Dig.  |  211.*] 

2.  Fai.se  Impbisonuent  ({  20*)— P]:.eas. 

Pleas  to  false  imprisonment  counts  In  a 
complaint,  reciting  the  affidavit  on  which  the 
warrant  of  arrest  was  issued  and  such  warrant, 
were  not  demurrable  because  they  failed  to  show 
that  plaintiff  was  arrested  for  what  was  legally 
a  criminal  offense  on  a  valid  warrant,  or  be- 
cause the  affidavit  attempted  to  charge  an  of- 
fense in  the  alternative. 

[Ed.  Note. — ^For  other  cases,  see  False  Impris- 
onment, Dec.  Dig.  {  20.*] 

3.  Chiminai,  Law  ($  211*)— Pbelhiinabt  Af- 
fidavit—Detects. 

Where  an  affidavit  for  a  warrant  of  arrest 
designated  the  offense  as  per  the  statutory  cap- 
tion, the  fact  that  an  Indictment  similar  to  the 
affidavit  would  not  have  been  good,  if  attacked 
by  demurrer,  did  not  render  the  affidavit  void. 

[Ed.    Note.— For   other   cases,    see    Criminal 
Law,  Dec  Dig.  |  211.*] 

4.  Affeai.  aitd  Bkbob  (I  1040*)— BuuRos  on 
Pleading — Pbejudioe. 

The  sustaining  of  a  demurrer  to  an  orig- 
inal complaint  for  false  Imprisonment  and  ma- 
licious prosecution  was  not  prejudicial  to  plain- 
tiff, where  he  had  to  prove  the  averment  com- 
plained of  in  the  demurrers  in  order  to  establish 
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«  prima  fade  caae,  which  he  did  without  dis- 
pute. 

IIM.  Note.— For  other  cases,  see  Appeal  and 
Errur,  Dec.  Dig.  i  1040.»] 

6.  Appeal  and  Ebbob  (§  1040*)— Bulingb  om 
Pleading — Prejudice. 

The  sustaining  of  a  demurrer  to  bo  much  of 
«  com|>laint  as  sought  to  recover  counsel  fees 
was  without  prejudice  to  plaintiff,  where  the 
court  properly  disallowed  plaintiff  any  recov- 
ery, as  be  could  not  recover  counsel  fees,  if  not 
entitled  to  recorer  on  the  merits. 

(Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  i  1040.»] 

«.  Landlobd  and   Tenant   (t  242*)— Land- 

LOBo's  Lien— Advances. 

A  mere  rental  agent  for  the  owners  of  land 
is  not  entitled  to  a  lien  on  the  crops  for  ad- 
nocementa  made  to  a  subtenant. 

[Ed.  Note. — For  other  cases,  see  Landlord 
and  Tenant.  Dec.  Dig.  {  242.*] 

7.  Malicious  Prosecution   (§  6*)— Wbono- 
ruL  PHOsEctrrioN. 

Where  crops  raised  by  a  tenant  were  not 
•object  to  a  landlord's  lien  in  favor  of  defend- 
ant for  advances  made  to  the  tenant,  a  prose- 
cution against  the  tenant,  instituted  by  defend- 
ant for  alleged  wrongful  sale  of  the  crop  to  the 
prejadice  of  defendant's  alleged  lien,  was  wrong- 
fol. 

(EU.  Note.— For  other  cases,  see  Malicious 
Prosecution,  Dec.  Dig.  §  6.*] 

8.  Malicious  PBOSECtmoN  (8  71»)— Malic*— 
Question  of  Fact. 

Where  defendant  advanced  certain  money 
to  a  tenant,  and,  mistakenly  believing  he  had  a 
lien  on  the  tenant's  crop  therefor,  instituted  a 
profiecntion  for  the  tenant's  alleged  wrongful 
tale  of  the  crop  to  the  prejudice  of  the  lien, 
whether  the  prosecution  was  malicious  was  a 
question  of  fact  for  the  trial  court,  sitting  as  a 
jury. 

[Ed.  Note. — For  other  cases,  see  Malicious 
Prosecution,  Cent  Dig.  i  163 ;   Dec  Dig.  5  71.*] 

Appeal  from  Circuit  Court,  Morgan  Coun- 
ly;   D.  W.  Speake,  Judge. 

Action  by  Frank  McDanlel  against  James 
P.  Cain  for  malicious  prosecution  and  false 
Imprisonment  From  a  Judgment  for  de- 
fendant, plaintiff  appeals.    Affirmed. 

Tlie  complaint  was  In  the  following  lan- 
guage: "(1)  Plaintiff  claims  of  defeudant 
$500  damages  for  maliciously  and  without 
probable  cause  therefor  causing  plalnUCf  to 
be  arrested  under  a  warrant  Issued  by  J. 
C.  Uogan,  a  justice  of  the  peace,  on  the 
14tb  day  of  December,  1906,  on  a  charge  of 
removing  and  selling  or  disposing  of  lint 
cotton  for  the  purpose  of  hindering,  delay- 
ing, or  defrauding  said  Cain,  on  which  said 
Oln  held  a  landlord's  Hen  for  advances 
made  to  said  McDanlel  during  the  year 
1906,  with  the  knowledge  of  the  existence 
of  said  lien,  wbicti  charge,  l>efore  the  com- 
mencement of  this  action,  has  been  judi- 
cially Investigated  and  said  prosecution  made, 
and  plaintiff  discharged.  (2)  Plaintiff  claims 
-of  defendant  $500  damages  for  causing  plain- 
tiff to  be  arrested  and  imprisoned  without 
probable  cause  therefor  [and  then  follows 
the  charge  as  set  out  in  count  1].  (3)  Plain- 
tiff claims  of  defendant  the  Illce  sum  of  $500 


damages  for  nnlawfnlly  catising  plalutUf  to 
be  arrested  against  the  will  of  plaintiff 
[here  follows  the  description  of  the  cause  of 
arrest  as  set  out  in  count  1]  for  one  day  or 
part  thereof,  to  wit,  on  December  14,  1900. 
And  plaintiff  alleges  that,  by  reason  of  said 
arrest  and  deprivation  of  his  liberty,  plain- 
tiff incurred  a  liability  of  $50  in  the  employ- 
ment of  an  attorney,  and  said  $50  is  claim- 
ed as  special  damages;  that  plaintiff  was  by 
reason  of  said  arrest  compelled  to  attend 
court  and  lost  the  fruits  of  bis  lalx>r  for  one 
day,  which  he  claims  as  special  damages; 
that  by  reason  of  said  charge  made  against 
blm,  and  said  arrest,  plaintiff  was  injured 
in  his  good  name,  and  suffered  bumillation 
and  mental  pain."  (4)  Same  as  1,  with  spe- 
cial damages  alleged  in  count  3  added.  (5) 
Same  as  2,  with  special  damages  alleged  in 
coimt  8  added.  This  complaint  was  amend- 
ed by  adding  to  each  count  thereof  the  fol- 
lowing: "That  said  prosecution  and  proceed- 
ings were  had  before  tbe  said  J.  0.  Hogan, 
who  was  the  justice  of  the  peace  at  the  time 
in  and  for  precinct  No.  10,  Morgan  county, 
Ala."  Counts  1  and  2  were  amended  by 
adding  to  each  of  the  counts  the  special  dam- 
ages claimed  in  count  3.  Counts  3  and  4 
were  amended  by  adding  the  following: 
"That  plaintiff  procured  an  attorney  at  law 
to  defend  him  against  said  charge,  for  which 
he  incurred  a  liability  for  a  reasonable  at- 
torney's fee,  wtilch  is  alleged  to  t>e  $50,  as 
hereinabove  set  out" 

Tbe  general  Issue  was  interposed  to  all 
of  these  counts.  To  counts  2,  3,  and  5,  sep- 
arately and  severally,  tbe  following  pleas 
were  interposed:  "That  on  the  11th  day  of 
December,  1906,  defendant  made  l)efore  J. 
C.  Hogan,  justice  of  the  peace  in  Morgan 
county,  Ala.,  an  affidavit  in  substance  and 
effect  as  follows  [omitting  the  caption]:  'Be- 
fore me,  J.  C.  Hogan,  a  justice  of  the  peace 
in  and  for  said  county,  In  said  state,  this 
day  personally  appeared  James  F.  Cain, 
and  made  oath  that  be  had  probable  cause 
for  believing  and  does  believe  that  within 
12  months  before  tbe  filing  of  this  complaint 
that  one  Frank  McDanlel  did  remove  and 
sell  or  dispose  of  lint  cotton  for  the  purpose 
of  hindering,  delaying,  or  defrauding  affiant, 
on  which  affiant  held  a  landlord's  lien  for 
advances  made  to  said  Frank  McDanlel 
during  the  year  1906,  with  tbe  knowledge  of 
the  existence  thereof,  which  said  offense 
has  been  committed  in  said  county,  against 
the  peace  and  dignity  of  the  state  of  Ala- 
bama.' Signed  and  sworn  to,  etc.  Upon 
which  affidavit  the  said  J.  C.  Hogan  Issued 
tbe  following  writ  [omitting  tbe  caption]: 
To  Any  Lawful  Officer  of  the  State  of  Ala- 
bama: Complaint  on  oath  having  been 
made  before  me  that  the  offense  of  removing 
and  selling  cotton  on  which  another  held  a 
landlord's  lien  has  been  committed,  and  ac- 
cusing   Frank    McDanlel    thereof,    you   are 
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therefore  commanded  forthwith  to  arrest 
Frank  McDaniel  and  bring  him  before  me. 
Dated  the  11th  day  of  December,  1908.  J.  O. 
Hogan,  J.  P.'  Upon  which  warrant  the 
plaintiff  was  taken  and  retained  in  custody 
by  W.  A.  Culver,  constable;  bis  ball  being 
flzed  at  $300."  Plea  S  was  a  duplicate  of 
plea  2. 

Demurrers  were  interposed  to  pleas  2  and 
3,  because  "it  is  not  shown  that  plaintiff 
was  arrested  for  what  is  legally  a  criminal 
offense  upon  valid  process.  (2)  The  aflldavit 
is  void,  in  this:  It  attempts  to  charge  the 
commission  of  an  offense  in  the  alternative, 
and  each  alternative  does  not  charge  an  in- 
dictable offense.  (3)  Disposing  of  lint  cot- 
ton for  the  purpose  of  hindering,  delaying, 
or  defrauding  a  person  who  holds  a  land- 
lord's lien  thereon,  with  the  knowledge  of 
the  existence  thereof,  as  alleged  in  said  af- 
Odavit,  is  not  a  violation  of  the  statute,  and 
is  not  a  criminal  offense.  (4)  Said  affidavit 
Is  void,  for  that  it  charges  the  plaintiff,  Mc- 
Daniel, with  removing  and  selling  or  dis- 
posing of  the  property  therein  mentioned, 
and  the  alleged  disposing  of  said  property 
as  therein  alleged  does  not  constitute  a  crim- 
inal charge.  (5)  It  is  not  shovni  that  said 
prosecution  was  for  what  is  legally  a  crim- 
inal offense  upon  valid  process.  (6)  Said 
writ  of  arrest  is  void  in  this:  The  offense 
therein  set  forth  does  not  aver  or  show  the 
commission  of  a  single  crfCense,"  etc. 

S.  A.  Lynn,  for  appellant  B.  W,  Godby, 
for  appellee. 

ANDERSON,  J.  The  affidavit,  as  set  out 
In  the  pleas,  both  before  and  after  amend- 
ment, was  not  void,  and  said  pleas  were  not 
subject  to  the  demurrer  interposed,  as  they 
related  only  to  the  false  imprisonment  counts 
of  the  complaint  The  affidavit  designated 
the  offense  as  per  the  statutory  caption,  and 
was  not  void.  The  fact  that  an  Indictment 
similar  to  said  affidavit  would  not  be  good 
against  a  demurrer  did  not  render  the  said 
affidavit  void. 

The  action  of  the  trial  court  in  sustaining 
the  demurrer  to  the  original  complaint  was 
clearly  innocuous  to  the  plaintiff,  as  be  bad 
to  prove  the  very  averment  complained  of 
In  the  demurrers  in  order  to  make  out  a 
prima  facie  case,  which  he  did  without  dis- 
pute. 

Conceding  that  the  court  erred  In  sus- 
taining the  demurrer  to  so  much  of  the  com- 
plaint as  sought  to  recover  counsel  fees,  the 
action  In  this  respect  was  Innocuous,  if  the 
court  properly  disallowed  a  recovery  by  the 
plaintiff. '  He  could  clearly  get  no  attorney's 
fees  if  he  did  not  show  a  right  to  recover 
anything. 

It  is  true  the  testimony  of  Spencer,  one 
of  the  owners  of  the  land,  showed  that  the 
defendant  was  a  mere  rental  agent  rather 
than  a  tenant  In  chief,  and  that  McDanlel 


was  not  his  (Cain's)  tenant  and  be  therefore 
had  no  lien  on  the  crops  for  said  120.24  ad- 
vanced.  There  was  also  a  judgment  from 
which  the  defendant  took  no  appeal,  adjudg- 
ing that  the  cotton  raised  on  the  land  was 
not  subject  to  a  landlord's  lien  in  favor  of 
the  defendant  Cain.  Ttiis  being  true,  ttaa 
prosecution  was  wrongful,  yet  it  was  a  ques- 
tion of  fact  as  to  whether  or  not  it  was  ma- 
liciously instituted.  Goldstein  v.  Drysdale^ 
148  Ala.  488,  42  South.  744;  Alsop  v.  Ud- 
den,  130  Ala.  51S,  90  South.  401.  The  trial 
court  sitting  as  a  Jury,  could  well  Infer 
from  the  evidence  that  the  prosecution  was 
not  malicious.  It  was  not  disputed  that  the 
defendant  advanced  the  sum  claimed,  and  it 
is  evident  that  be  thought  he  had  a  lien  on 
the  crop.  It  is  true  that  ignorance  of  ttae 
law  excuses  no  man  for  crime,  or  for  an 
ordinary  civil  wrong;  but  In  a  civil  action 
for  malicious  prosecution  an  honest  belief 
in  the  existence  of  a  right  though  it  does 
not  In  fact  exist,  may  purge  the  prosecution 
of  malice  and  defeat  a  recovery.  The  exist- 
ence of  malice  being  a  question  of  fact  we 
are  not  prepared  to  hold  that  the  court  sit- 
ting as  a  Jury,  erred  in  the  conclusion 
reached. 

The  Judgment  of  the  circuit  court  Is  af- 
firmed. 

Affirmed. 

TYSON,  a,  J.,  and  DOWDSLL  and  Mo- 
OLELLAN,  JJ.,  concar. 


an  Ala.  ao) 
BADGBirr  V.  STATE. 
(Supreme  Court  of  Alabama.     Dec.  17,  190S.) 

1.  IhTOXICATINO    LIQUOBS    (}    242*)— UNI.AW- 

rcL  Sales— INAPPBOPBIATB  Porishmbnt. 
Where  one  is  convicted  of  retailing  liguorB 
without  a  license,  in  violation  of  Code  1896,  | 
5476,  it  la  Improper  to  assess  a  penalty  under  a 
prohibition  law  prevailing  In  the  county. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
LiquoiB,  Dec  Dig.  i  242.*] 

2.  IRTOXIOATIWO    LiQUOBS    (J    40*)  —  UNLAW- 

rui.  Sales— Inconsistent  Oitbnses. 

One  cannot  be  convicted  of  retailing  liq- 
uors without  a  license,  in  violation  of  Code 
1896,  8  5476,  In  prohibition  territory. 

.  [Ed.  Note. — ^For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  I  34 ;   Dec.  Dig.  {  40.*] 

3.  Cbiminai.  Law  ({  304*)-nJoDioiAL  Nonos 
— Pbohibition  Laws. 

Courts  take  judicial  notice  of  prohibition 
statutes  and  of  the  time  of  their  taking  effect 
and  that  under  a  local  law  prior  to  a  particu- 
lar date  prcAibltion  was  not  in  force  In  towns 
or  cities  of  a  particular  county  having  police 
regulations  "bota  by  day  and  by  night.' 

[Ed.    Note.— For   other   cases,    see   Criminal 
Law,  Cent  Dig.  {  706 ;   Dec.  Dig.  |  304.*] 

4.  Cbiminai.  Law  ({  304*)— Judicial  Notick 
—Municipalities. 

Courts  take  judicial  notice  that  since  a 
particular  date  a  particular  town  has  been  in- 
corporated, but  not  whether  at  a  particular 
time  it  bad  police  regulations  "both  bv  day  and 
by  night"  within  a  local  law  exempting  towns 
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kaving  «ndi  legolatioiifl  from  the  operation  of 
prohibition. 

(Ed.  Note^-For  other  cases,  see  Criminal 
Uw.  CSent  Dig.  J  705;    Dec  Dig.  {  3W.»] 

Appeal  from  Criminal  Court,  Jefferson 
Onmty;   Samuel  L.  Weaver,  Judge. 

Will  Badgett  was  convicted  of  selling  llq- 
nor  wltliout  license,  and  appeals.  Reversed 
and  remanded. 

The  affidavit  charges  that  "Will  Badgett 
engaged  in  or  carried  on  the  business  of  a 
retail  dealer  In  spirituous,  vinous,  or  malt 
llquois,  In  the  town  of  Brookside,  of  less 
than  1,000  Inhabitants,  without  a  license  and 
contrary  to  law,  against  the  peace  and  digni- 
ty," etc.  The  court  adjudged  that  defendant 
wna  guilty  as  charged  in  the  afiSdavlt,  and 
fixed  his  punishment  at  six  months'  hard 
labor  for  the  county,  together  with  the  costs 
In  that  behalf  expended. 

Alexander  M.  Oarber,  Atty.  Oen.,  for  the 
State. 

DEN80N,  J.  The  affidavit  upon  which  the 
dtfendant  was  tried  and  convicted  was  sued 
out  on  the  29th  day  of  February,  1008,  and 
in  terms  Charges  a  violation  of  the  revenue 
statute  (section  6476  of  the  Code  of  1896). 
The  case  was  tried  In  the  criminal  court  of 
JefTerson  county  without  a  Jury.  There  is 
DO  bill  of  exceptions  in  the  record,  but  the 
Judgment  entry  recites  that  "after  hearing 
the  evidence  the  court  is  satisfied  that  the 
defendant  is  guilty  as  charged  in  the  af- 
fidavif 

Ttae  only  punishment  prescribed  by  the 
statute  for  the  otTense  charged  in  the  afflda- 
Tlt,  and  which  the  court  could  legally  have 
Imitosed,  was  a  fine  of  thrice  the  amount  of 
the  license  fee  required  to  be  paid  for  carry- 
ing on  the  business  indicated;  but  it  is  mani- 
fest that  the  pnnlshment  here  awarded  by 
the  court  Is  that  prescribed  by  the  prohibi- 
tion law  which  prevails  in  Jefferson  county — 
a  punishment  wholly  Inappropriate  upon  con- 
viction for  the  offense  charged;  and  from 
this  circumstance  It  might  well  be  inferred 
that  the  defendant  was  really  tried  and  con- 
victed for  violating  the  prohibition  law.  If 
prohibition  was  in  force  In  the  territory 
where  the  sale  or  sales  were  made,  at  the 
time  they  were  made,  then  the  affidavit 
charges  no  offense,  for  the  reason  that  a  li- 
cense to  carry  on  Uie  business  of  a  retail  liq- 
aor  dealer  could  not  have  been  legally  issued 
in  a  prohibition  district;  and  if  the  evidence 
developed  that  the  sale  for  which  the  de- 
fendant was  convicted  was  made  In  a  pro- 
hibition district,  then  he  was  entitled  to  his 
acquittaL  Cost's  Case,  96  Ala.  60,  11  South. 
435. 

Courts  take  Judicial  knowledge  of  prohi- 
tAHon  statutes ;  and  we  Judicially  know  that 
p^aeral  prohibition  throughout  Jefferson 
eouEty   became   effective   January   1,   1908, 


and  that  prior  to  that  time  it  was  not  in 
force  in  towns  or  cities  in  that  county  having 
police  regulations  "both  by  day  and  night" 
Local  Laws  of  Jefferson  County,  p.  724.  We 
also  Judicially  know  that  Brookside — averred 
in  the  affidavit  as  the  place  where  the  of- 
fense was  committed — is,  and  has  been  since 
February  18,  1897,  an  incorporated  town; 
but  we  do  not  know  whether  it  had  or  had 
not,  at  the  time  in  question,  police  regula- 
tions "both  by  day  and  night,"  and  therefore 
cannot  have  Judicial  cognizance  that  prohibi- 
tion prevailed  within  its  corporate  limits 
prior  to  January,  1908,  nor  that  license  to 
carry  on  the  business  of  retail  liquor  dealer, 
within  such  limits,  could  not  be  legally  Is- 
sued. If  we  possessed  such  knowledge,  the 
law  would  require  a  reversal  of  the  Judgment 
of  conviction  and  discharge  of  the  prisoner, 
because  the  affidavit  would  be  void.  Oosfs 
Case,  supra. 

Not  knowing  whether  or  not  prohlbltlOD 
prevailed  in  Brookside  at  the  time  the  sale 
was  made,  and  It  appearing  that  the  pun- 
ishment awarded  for  the  offense  charged 
(and  of  which  the  Judgment  entry  recites  the 
defendant  was  convicted)  was  Imposed  with- 
out authority  of  law,  we  can  only  reverse  the 
Judgment  and  remand  the  causa. 

Beversed  and  remanded. 

DOWDBLIi,  AMDEIBSON,  and  McCLBIr 
LAN,  JJ.,  concnr. 


(US  AU.  3U) 
KUMPB  et  al.  r.  BTtNUM  et  al. 
(Supreme  Court  of  Alabama.     Dec  15,  190S.) 

1.  Counties  (I  1*>— Definition. 

A  "county,"  as  a  corporate  organization,  is 
a  governmental  agency  of  the  state,  and  in  S 
sense  a  municipal  corporation. 

[Ed.  Note. — For  other  cases,  see  Counties, 
Cent  Dig.  }  1;    Dec.  Dig.  S  1.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  w).  1653-1660;   vol.  8,  p.  7621.] 

2.  Counties  ({  196*)— Misappbopbiation  of 
CoDNTT  Funds— Injunction. 

An  injunction  lies  at  the  suit  of  a  tax- 
payer to  restrain  the  misappropriation  of  coun- 
ty funds  by  county  officers. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent.  Dig.  }  808;   Dec  Dig.  }  196.*] 

3.  Schools  and  Sohooi.  Distbicts  (f  83*)— 
HioH  Schools— Counties. 

Loc.  AcU  1898-99,  p.  30,  confers  on  the 
board  of  revenue  of  Lawrence  county  such 
powers  and  jurisdiction  as  county  commission- 
ers have.  Code  1907,  }  133,  authorizes  the 
county  commissioners  to  erect  courthouses,  jails, 
hospitals,  and  other  necessary  county  buildings; 
sections  134,  138,  relate  to  the  levy  and  collec- 
tion of  special  taxes  for  purposes  therein  nam- 
ed; and  section  168  authorizes  the  county 
commissioners  to  order  elections  to  determine 
whether  the  bonds  of  the  county  shall  be  Issued 
to  construct  public  buildings,  including  school- 
honees.  Act  Aug.  7,  1907  ((Jen.  Acts  1907,  p. 
728)  }  8,  provides  that  when  the  "citizens"  of  a 
county  shall  secure  a  suitable  site  and  erect  a 
high  schocd  building,  and  convey  the  same  to 
the  state,  the  state  will  then  make  an  annual 
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appropriation  to  maintain  such  high  school. 
Held,  that  Code  1907,  g§  133,  134,  138,  158, 
relate  only  to  those  Bchoolhouses  owned  by  the 
county,  and  do  not  relate  to  a  high  school  build- 
ing erected  pursuant  to  Act  Aug.  7,  1907  (Gen. 
Acts  1907,  p.  728),  and  that  the  board  of  rev- 
enue is  without  power  to  appropriate  county 
funds  to  aid  in  the  construction  of  such  a  high 
school  building. 

[Ed.  Note. — For  other  cases,  see  Schools  and 
School  Districts,  Dec.  Dig.  {  93.*] 

Appeal  from  Chancery  Court,  I/awrence 
County;    William  H.  Simpson,  Chancellor. 

Bill  for  injimction  by  H.  D.  Bynum  and 
others  against  J.  C.  Kumpe  and  others.  The 
application  having  been  set  down  for  hear- 
ing, pursuant  to  Code  1907,  {  4528,  and  the 
chancellor  having  made  bis  fiat  for  the  Issu- 
ance of  the  writ,  defendants  appeal.  Af- 
firmed. 

O.  O.  Cbenault  and  J.  M.  Irwin,  for  ap- 
pellants.   O.  M.  Sherrod,  for  appellees. 

DOWDELL,  J.  This  is  a  Mil  by  resident 
taxpayers  of  the  county  against  the  probate 
Judge  and  the  county  treasurer,  and  for  the 
purpose  of  enjoining  the  Issuance  and  pay- 
ment of  a  warrant  on  the  order  of  the  board 
of  revenue  appropriating  $2,000  out  of  the 
general  fund  of  the  county  to  aid  In  the  con- 
struction and  building  of  a  "high  school 
building."  The  application  (or  the  writ  of 
Injunction  was  set  down  for  hearing  by  the 
chancellor  under  section  4.'528  of  the  Code  of 
1907,  and  on  such  bearing  the  chancellor 
made  his  flat  for  the  Issuance  of  the  writ 
From  this  order  the  present  appeal  is  taken, 
under  section  4531  of  the  Code. 

The  power  and  Jurisdiction  of  a  court  of 
equity  on  a  bill  by  a  taxpayer  to  enjoin  the 
misappropriation  of  public  funds  by  public 
officers  Is  too  well  settled  by  the  adjudica- 
tions of  this  court  to  now  admit  of  any  doubt. 
This  was  determined  in  the  case  of  Railroad 
Co.  V.  Dunn,  51  Ala.  128,  cited  by  counsel  for 
api;>ellant  The  case  of  Allen  v.  Intendant, 
etc.,  of  La  Fayette,  89  Ala.  641,  8  South.  30, 
9  L.  R.  A.  497,  Is  another,  and  in  which  it 
was  said:  "The  right  of  the  complainants 
to  maintain  this  suit  Is,  as  a  general  proposi- 
tion, fully  supported  by  the  authorities  and 
not  seriously  controverted  by  the  appellees." 
It  is  true  that  the  cases  above  cited  related 
to  "municipal  corporations";  but  there  can 
be  no  distinction  in  principle  between  those 
cases  and  the  case  at  bar  as  to  the  question 
of  Jurisdiction  of  a  court  of  equity.  A  coun- 
ty, as  a  corporate  organization.  Is  a  govern- 
mental agency  of  the  state,  and  In  a  sense 
a  municipal  corporation.  In  the  case  of 
Simpson  V.  Lauderdale  County,  56  Ala.  64, 
in  which  the  question  of  the  power  of  the 
commissioners'  court  of  the  county  to  borrow 
money  for  the  purpose  of  building  a  bridge 
was  involved.  It  was  said  by  this  court, 
speaking  through  Brickell,  C.  J.:  "We  adopt, 
in  reference  to  counties,  what  has  been  so 


forcibly  said  by  Justice  Bradley  In  reference 
to  municipal  corporations."  Then  follows  a 
quotation  from  the  opinion  of  Justice  Brad- 
ley in  the  case  of  Mayor  v.  Ray,  19  WalL 
475,  22  Ij.  Ed.  164,  In  reference  to  the  powers, 
etc,  of  municipal  corporations.  We  cite  thp 
above  case  as  showing  that  principles  ap- 
plicable to  municipal  corporations  in  the  ex- 
ercise of  corporate  powers  are  alike  appli- 
cable to  counties,  and  logically  the  remedies 
in  restraint  of  the  abuse  of  such  powers,  in 
the  absence  of  legislation,  is  the  same;  that 
is,  by  a  bill  In  equity  to  enjoin.  In  High  oit 
Injunction  (4th  Ed.)  vol.  2,  H  1238,  1239,  the 
right  of  taxpayers  to  go  Into  a  court  of  equi- 
ty to  enjoin  the  misappropriation  of  county 
funds  by  county  officers  Is  recognized.  The 
case  of  Warren  County  v.  Barr,  65  Ind.  SO, 
is  directly  In  point  We  are  clearly  of  the 
opinion  that  the  chancery  court  In  the  pres- 
ent case  was  not  wanting  in  Jurisdiction. 

The  vital  question  in  the  case  and  on 
which  the  equities  of  the  bill  depend.  Is, 
Did  the  board  of  revenue  of  Lawrence  coun- 
ty have  the  power  and  authority  under  the 
law  to  appropriate  $2,000  out  of  the  general 
fund  of  the  county  "to  aid  in  the  construc- 
tion and  building  of  a  high  school  building" 
in  said  county?  The  board  of  revenue  of 
Lawrence  county  has  like  powers  and  Juris- 
diction as  courts  of  county  commissioners  of 
the  various  counties  of  the  state.  Loc.  Acts 
1898-99,  p.  30.  The  power  and  control  of 
county  boards  of  revenue  over  county  reve- 
nues is  derived  solely  and  exclusively  from 
the  state,  and,  where  there  is  no  constitu- 
tional provision,  then  only  from  legislative 
enactment  It  is  not  pretended  here  that 
any  authority  can  be  found  in  our  Constitn- 
tlon  to  sustain  the  alleged  act  of  the  board 
of  revenue  in  making  said  appropriation. 
We  are  therefore  to  inquire  whether  any 
such  statutory  authority  exists.  In  the  case 
of  Simpson  v.  Lauderdale  County,  supra, 
where  the  power  of  the  court  of  commission- 
ers to  borrow  money  to  pay  for  the  building 
of  a  bridge  over  a  stream  within  the  county 
was  involved,  it  was  said:  "It  would  be  a 
departure  from  the  statutes,  which  clearly 
define  the  powers  of  counties  and  prescribe 
their  duties  and  liabilities,  to  imply  a  power 
of  borrowing  money.  No  necessity  for  the 
implication  exists,  and  the  legislative  history 
of  the  state,  which  abounds  with  special  en- 
actments conferring  the  power  wherever  it 
has  been  deemed  necessary,  forbids  it"  The 
power  existed  under  the  general  statutes  to 
build  necessary  bridges,  but  under  the  above 
decision  carried  no  Implication  of  the  power 
to  borrow  money  for  such  purpose. 

In  support  of  the  power  and  authority  of 
the  board  of  revenue  in  the  present  case  to 
make  the  alleged  appropriation,  we  are  cited 
by  counsel  for  appellants  to  the  following 
statutes:  Sections  133,  134.  138,  and  158  of 
the  Code  of  1907;    also  article  20,  c.  41,  p. 
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78S,  of  the  same  Code,  containing  sections 
1881  to  1868,  Inclusive.  Section  133  Is  as  fol- 
lows: "The  court  of  county  commissioners 
of  each  county  shall  erect  courthouses,  jails, 
and  hospitals,  and  the  other  necessary  coun- 
ty buildings;  and  such  court  has  authority 
to  levy  a  special  tax  for  that  purpose:  Pro- 
vided, that  In  counties  in  which  a  circuit 
court  or  court  of  like  Jurisdiction  has  been 
authorized  before  the  adoption  of  this  Code, 
to  b«  held  in  more  than  one  place,  the  court 
of  county  commissioners  or  board  of  revenue 
may  build  courthouses  in  each  place  of  hold- 
ing court,  but  this  section  shall  not  affect 
in  anyrvlse  any  local  law  heretofore  enact- 
ed." It  will  be  observed  that  this  section  re- 
lates to  the  duties  of  the  court  of  county 
commissioners,  requiring  the  erection  of 
"courthouses,  Jails,  and  hospitals,  and  other 
ttecesaary  county  buildings,"  whatever  they 
may  be.  (Italics  supplied.)  Sections  134  and 
138  relate  to  the  levy  and  collection  of  spe- 
cial taxes  for  special  purposes  therein  named. 
Section  158  Is  as  follows:  "The  courts  of 
county  commissioners  and  boards  of  revenue 
In  the  several  counties  may  order  elections 
to  be  held  in  their  respective  counties  for  de- 
ciding whether  or  not  the  bonds  of  the  coun- 
ty shall  be  Issued  for  the  purpose  of  con- 
Btmctlng,  or  paying  debts  created  for  con- 
Btroctlng,  public  buildings,  including  school 
faonses  and  buildings,  public  roads,  bridges, 
or  such  other  purposes  as  are  authorized  by 
law."  This  section,  It  will  be  observed,  pro- 
vides for  the  holding  of  elections  for  the  Is- 
suance of  bonds  for  the  purposes  therein 
mentioned,  namely :  "For  the  purpose  of  con- 
structing, or  paying  debts  created  for  con- 
Btmcting  public  buildings,  including  school- 
bouses  and  bridges,  public  roads,  or  such 
other  purposes  as  are  authorized  by  law." 

We  think  there  can  be  no  question  that 
the  "public  buildings,  including  school  bouses 
and  buildings,"  referred  to  in  the  statute, 
must  necessarily  be  such  as  are  authorized 
by  law;  and,  construing  the  several  sections 
above  cited  together,  we  think  there  can  be 
no  doubt  that  the  statutes  relate  to  public 
bnUdlngs,  "including  school  houses  and  build- 
ings." which  are  the  property  of  and  belong 
to  tbe  county.  These  several  statutes  were 
enacted  long  prior  to  the  act  approved  Au- 
gust 7,  1907  (Gen.  Acts  1907,  p.  728),  and 
which  was  adopted  into  the  Code  of  1907  as 
article  20  of  chapter  41.  This  act  provides 
for  the  creation  of  a  high  school  commission 
and  the  establishment  of  high  schools  upon 
certain  conditions  in  certain  counties  of  the 
state — a  class  of  schools  theretofore  unknown 
In  tlie  free  public  school  law  of  the  state. 
The  act  Is  complete  In  itself,  and  the  system 
of  high  schools  provided  for  Is  distinct  and 
independent  from  the  free  public  schools,  and 
(uch  distinction  is  especially  recognized  in 
the  act.  Section  5  as  copied  In  the  Code. 
Section  3  of  the  act  as  adopted  Into  the  Code 
Is  as  follows:  "For  any  county  in  which  the 


citizens  thereof  shall  secure  a  suitable  site, 
which  shall  consist  of  not  less  than  five  acres 
of  land  the  title  to  the  surface  of  which 
shall  be  In  fee  (but  the  land  need  not  Include 
mineral  rights),  and  erect  thereon  a  good 
and  substantial  building  with  all  tbe  necessa- 
ry equipments  for  a  high  school,  the  cost  of 
said  land,  building  and  equipments  to  be  not 
less  than  five  thousand  dollars,  and  upon 
making  a  deed  to  the  state  of  Alabama  of 
said  land,  building,  and  equipments,  there 
shall  be  appropriated  out  of  any  money  in 
the  treasury  not  otherwise  appropriated  the 
sum  of  two  thousand  dollars  for  the  payment 
of  the  teachers  In  said  high  school  or  high 
schools  complying  with  the  provisions  of  this 
article,  and  this  appropriation  Is  hereby 
made  to  continue  annually,  tbe  same  to  be 
paid  quarterly  upon  warrants  drawn  by  the 
county  board  of  education  in  the  county  In 
which  said  high  school  Is  located,  said  war- 
rant or  warrants  to  be  subject  to  the  ap- 
proval of  the  commission  hereinbefore  creat- 
ed; provided  further,  that  none  of  said  two 
thousand  dollars  shall  be  devoted  to  any  othei 
purpose  whatever  than  the  payment  of  teach- 
ers' salaries." 

The  statute  in  terms  and  expressly  pro- 
vides that  when  the  "citizens"  of  the  county 
shall  famish  the  five  acres  of  land  and  the 
building  and  equipment,  to  cost  not  less 
than  $5,000,  and  convey  the  same  by  deed  to 
the  state,  the  state  will  then  make  an  <i""iini 
appropriation  to  maintain  such  high  scbooL 
Certainly  it  cannot  be  said  that  the  county 
was  intended  from  the  terms  used — "the  citi- 
zens of  the  county."  If  so,  why  require  tbe 
county  to  convey  the  property  by  deed  to 
tbe  state?  And  if  by  tbe  language  and 
terms  employed  the  county  was  not  Intended, 
then  there  Is  no  power,  express  or  Implied, 
In  the  act  whereby  the  county  Is  authorized 
to  appropriate  out  of  the  general  fund  of 
the  county  money  to  aid  in  the  building  and 
construction  of  such  high  school  building. 
Manifestly  the  statute  Imposes  no  duty  to 
furnish  and  equip  such  high  school  building. 
It  was  only  Intended  to  provide  an  opportuni- 
ty for  the  dtlzens  of  the  county  to  obtain 
state  aid  in  tbe  support  of  such  high  school, 
whenever  they  (the  citizens)  complied  with 
the  conditions  named  In  the  statute.  So,  tak> 
Ing  the  several  statutes  above  referred  to, 
and  relied  on  by  the  appellants,  separately 
or  collectively,  we  are  unable  to  find  that  any 
power  exists,  by  express  grant  or  by  neces- 
sary implication,  to  the  county  to  make  an 
appropriation  out  of  Its  general  funds  to  aid 
in  the  construction  of  such  high  school  build- 
ing. 

Our  conclusion  Is  that  no  such  authority 
exists,  and  the  order  of  tbe  chancellor,  ap- 
pealed from,  will  be  afiBrmed. 

Affirmed. 

TYSON,  C.  J.,  and  SIMPSON  and  DBN- 
SON,  JJn  concur. 
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(1ST  Ala.  3W) 

BARRON  T.   CITY   OP   ANNISTON. 

(Supreme  Conrt  of  Alabama.     Dec.  17,  1008.) 

1,  CBUtiNAi,   Law    ((   365*)— BviDKNCB— Rbb 

GKSTiB. 

Where,  on  a  trial  for  gelling  whisky  in  tIo- 
lation  of  a  cit^  ordinance,  a  witness  testified, 
describintr  an  interview  with  defendant,  that 
when  he  called  defendant  from  his  room  be  paid 
him  for  whisky  he  bad  bought  earlier  that  day 
and  told  him  be  wanted  another  pint,  a  motion 
to  exclude  the  statement  about  paying  for  the 
whisky  previously  bought  wag  properly  over- 
ruled, since  it  was  a  pert  of  the  res  gestae,  and 
mch  action  would  have  left  the  sentence  with- 
out meaning. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  i  807;   Dec  Dig.  }  365.*] 

2.  WiTNBSSBS  (I  372*)— IicPEACHUSNr— Bias. 

A  witness  for  the  prosecution,  on  a  trial 
for  the  violation  of  a  city  ordinance,  may  be 
asked  on  cross-examination  whether  he  had  not 
taken  enough  interest  in  the  prosecution  to  fol- 
low the  proceedings  before  the  chancellor  on  ap- 
Sllcation  to  reduce  bail,  to  show  his  animus  to 
efendant 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  H  1192-1199;   Dec.  Dig.  g  372.*] 

8.  Cbimiral  LiAW  ({  1170*)— Habhlxss  Bb- 

BOB— EBBORBOUS  EX0I.USION  Or  EVIDEROK. 
The  error,  if  any,  in  refusing  to  allow  a 
witness  to  answer  whether  it  was  possible  for 
any  one  to  get  into  the  room  of  defendant  with- 
out passing  through  the  room  of  the  witness, 
was  without  injury,  where  the  witness  subse- 
quently descril>ed  the  location  of  the  rooms. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  SS  3147,  3148;  Dec.  Dig.  { 
1170.*] 

4.  MUNIOIPAI.  COBFOBATIONS   (§   642*)  —  VlO- 

iJkTiONs  or  Municipal  Obdinances — Pbos- 

ECUTIONS. 

A  trial  in  the  city  court  of  a  city  on  ap- 
peal from  the  recorders  conviction  of  a  viola- 
tion of  an  ordinance  is  still  the  same  case  and 
is  governed  by  the  same  rules  as  to  the  admis- 
sibility of  evidence  and  the  proof  necessary  for 
conviction,  though  the  trial  in  the  dty  court  is 
de  novo. 

\}M.  Note.— For  other  cases,  se«  Manidpal 
Corporations,  Dec  Dig.  !  642.*] 

6k  Wobds  and  Phbases— "Quasi." 

"Quasi"   is  not  a  very  definite  term.     It 
marks  a  resemblance  and  supposes  a  dilference. 
[EM.  Note. — For  other  definitions,  see  Worda 
and  Phrases,  vol.  7,  p.  5883.] 

6.  Municipal  Cobpobationb  (J  635*)— Vio- 
lations OF  Obdinances  —  PsosEcunoNS  — 
Natubb  of  Pboceedinqs. 

A  prosecution  for  the  violation  of  a  dty 
ordinance,  though  not  strictly  within  the  defi- 
nition of  a  criminal  case,  because  the  offense  is 
not  against  the  state  in  its  sovereign  capacity, 
partakes  of  the  nature  of  a  criminal  prosecution 
and  is  subject  to  the  same  rules  of  evidence, 
since  the  city  is  one  of  the  governmental  instru- 
mentalities, clothed  with  a  part  of  the  sover- 
eignty of  the  state;  and  this  is  especially  true 
as  to  offenses  punishable  by  imprisonment  or 
hard  labor. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  g  1400;  Dec  Dig.  { 
635.*] 

7.  Municipal  Cobpobations  (|  642*)— Obdi- 
nances —  Violation  —  Pbosecution  —  Ap- 
peal —  Reasonable  Doubt— PBEStncpnoN 
OF  Innocence. 

The  rule  that  to  justify  a  conviction,  the 
evidence  must  establish  guilt  beyond  a  reason- 


able donbt,  is  applicable  on  trial  de  novo  In  th« 
dty  court  on  appeal  from  a  conviction  In  th« 
recorder's  court  for  violating  a  munidpal  ordl- 
nancew 

[Ed.  Note.— For  other  cases,  see  Munidpal 
Corporations,  Dec  Dig.  i  642*] 

8.  Witnesses  (8  52*)  —  Compbterct  —  Hoa- 

BAND   AND    WIFE. 

Since  a  proeecotloii  for  the  violation  of  a 
municipal  oidinance  is  subject  to  the  rules  of 
evidence  governing  a  criminal  'prosecution,  th« 
wife  of  defendant  is  not  a  competent  witness  in 
his  behalf  on  appeal  in  such  a  prosecution  to 
the  city  court  from  a  conviction  in  the  record- 
er's court 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  H  124-136;   Dec  Dig.  i  S2.*] 

Appeal  from  City  Oonrt  of  Annlatoa; 
Thomas  W.  Coleman,  Jr.,  Judge. 

J.  F.  Barron  was  conyicted  In  the  dty 
court  on  appeal  from  the  recorder's  court,  of 
violating  an  ordinance  of  the  city  of  Annl» 
ton,  and  be  appeals.    Reversed  and  remanded. 

Knox,  Acker  &  Blackmon,  for  appellants 
A.  T.  Agee,  for  appellees 

SIMPSON,  J.  The  appellant,  after  having 
been  convicted  before  the  recorder  of  the 
city  of  Annlston,  appealed  to  the  dty  court, 
and  was  tried  In  that  court;  the  form  of  the 
action  being  a  complaint  dalmlng  $500  on 
account  of  the  violation  of  said  city  ordl- 
nance,  and  also  claiming,  In  addition,  that 
the  defendant  should,  be  imprisoned  for 
six  months. 

The  witness  Bryant,  In  describing  his  in- 
terview with  the  defendant,  said  that  when 
he  called  him  from  his  room  he  paid  him 
for  whisky  he  had  bought  that  morning  anci 
told  him  he  wanted  another  pint;  and  de- 
fendant moved  to  exclude  that  part  of  the 
testimony  about  paying  for  the  whisky  pre- 
viously bought  There  was  no  error  In  over- 
ruling said  motion.  The  words  objected  to 
were  a  part  of  res  gestse,  and  to  have  strick- 
en them  out  would  have  left  ttie  sentence 
without  meaning. 

The  coturt  erred  in  sustaining  the  objection 
to  the  question,  °by  defendant's  counsel  to 
the  witness  Sweets,  as  to  whether  he  had 
not  taken  enough  Interest  In  the  prosecution 
of  the  defendant  to  follow  the  proceedings 
before  Chancellor  Whiteside  on  application 
to  reduce  bail.  This  question  was  asked  on 
cross-examination.  In  which  g^eat  latitude 
Is  allowed  and  the  defendant  was  entitled 
to  have  all  the  facts  brought  out  which 
might  have  any  bearing  on  the  animus  of 
the  witness  to  him.  Beal  v.  State,  138  Ala. 
04,  98,  35  South.  68. 

If  there  was  error  in  the  refusal  to  allow 
the  witness  Yeatman  to  answer  whether  It 
was  possible  for  any  one  to'  get  Into  the 
defendant's  room  without  passing  through 
his,  it  was  without  Injury,  as  the  witness 
afterwards  fully  described  the  location  of 
the  rooms,  from  which  the  court  could  judge 
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▼betber  defendanft  lOom  could  be  otherwise 
reached. 

The  refnsal  to  allow  the  wife  of  the  de- 
fendant to  testify  In  his  behalf,  and,  on  the 
other  hand,  the  refusal  to  give  the  charge 
requested  by  the  defendant  aa  to  reasonable 
doubt,  bring  up  the  main  question  in  this 
case,  to  wit,  the  nature  of  the  proceeding 
and  the  rules  of  evidence  which  should  pre- 
vail. While  the  trial  in  the  city  court  is  de 
novo,  yet  it  Is  still  the  same  case,  involving 
a  prosecution  for  the  violation  of  a  city  or- 
dinance, and  must  be  governed  by  the  same 
rules  as  to  the  admission  of  evidence  and 
the  proof  necessary  for  conviction.  While 
there  seems  to  be  some  confusion  in  the  au- 
thorities generally  as  to  the  nature  of  such 
proceedings,  a  learned  annotator  suggests 
that  when  the  proceeding  relates  to  "private 
corporate  purpose,"  or  to  the  mere  collec- 
tion of  a  fine,  civil  proceedings  would  be 
proper ;  yet  "considering  it  as  an  arm  of  the 
government,  clothed  with  sovereign  power 
and  endowed  with  the  function  of  enacting 
and  enforcing  laws  for  the  preservation  of 
the  public  .peace  and  health,  the  protection 
of  life  and  property,  even  to  the  limit  of 
punishment  by  forfeiture  and  imprisonment 
tor  the  public  weal,  debt  and  assumpsit 
teem  alien  and  vain  remedies,  and  nothing 
but  criminal  procedure  suggests  itself  as 
tnper  and  efficient"  28  Cyc  781,  and  note 
8B. 

Oar  own  conrt,  at  an  early  day,  held  that 
proceedings  for  the  recovery  of  fines  and 
penalties  are  quasi  criminal,  and  "should  be 
ooodncted  with  greater  regard  to  strictness 
Qun  attaches  to  tiie  pleadings  in  civil  cases," 
and  that  the  rules  with  regard  to  Indictments 
for  misdemeanors  may,  with  much  propriety, 
be  applied  to  them.  Brown  v.  Mayor,  etc^ 
<tf  Mobile,  23  Ala.  722,  724.  Again,  this 
eourt  has  said  that  proceedings  for  the  vio- 
lation of  dty  ordinances  are  in  no  sense 
"civil  causes,"  but  are  "punitive  regula- 
ttona,"  and  "the  object  of  a  proceeding  for 
the  violation  of  them  is  not  the  redress  for 
a  civil  Injury,  but  the  punishment  of  an  of- 
fender against  the  peace  and  good  order  of 
society.  Hence  they  are  termed  'quasi 
criminal  proceedings.' "  Withers  v.  State  ex 
reL,  etc.,  36  Ala.  252,  262.  Based  upon  the 
reasoning  of  these  cases,  our  court  held 
Qnevloafl  to  the  enactment  of  the  statute 
anthorlaiog  defendants  in  criminal  cases  to 
testify)  that  a  defendant,  on  trial  for  a 
violation  of  a  dty  ordinance,  could  not  tes- 
tify.   Mayor  of  Mobile  v.  Jones,  42  Ala.  630. 

Again  It  was  held  that  as  "a  prosecution 
far  a  Tiolation  of  a  municipal  ordinance, 
designed  for  the  preservation  of  the  public 
peace,  tbe  security  of  the  person  or  property, 
or  the  protection  of  public  morals,"  is  "a 
qnaal  criminal  proceeding,  and  not  a  civil 
salt."  therefore  the  costs  in  such  a  case 
eoold  not  be  taxed  against  the  dty  on  ap- 
peal City  Council  of  Montgomery  v.  Foster, 
54  Ala.  62     "Such  municipalities  are  sub- 


divisions of  the  political  organization  of  tbe 
state,"  etc  (Town  of  Camden  v.  Bloch,  65 
Ala.  236,  241),  and  are  governed  by  stricter 
rules  of  investigation  than  dvll  cases  (Furh- 
man  v.  Mayor,  etc.,  of  Huntsvllle,  64  Ala. 
263).  In  a  recent  case,  in  which  we  held 
that  a  party  arrested  for  a  violation  of  a  dty 
ordinance  was  entitled  to  a  written  com- 
plaint describing  his  ofTense,  we  pretermitted 
this  question  and  stated  "if  It  was  neither 
civil  nor  criminal,  but  partook  of  the  nature 
of  both,  then  the  right  was  secured  by  the 
common  law."  Mayor  and  Aldermen  of 
Birmingham  v.  O'Heam,  149  Ala.  307,  310, 
42  South.  836.  In  another  recent  case.  In 
which  we  affirmed  the  action  of  the  lower 
court  In  discharging  a  prisoner  because  ot 
the  failure  of  the  affidavit  to  conform  to 
section  4600  of  the  Criminal  Code  of  1896» 
we  said:  "The  proceeding  was  quasi  crim- 
InaL  It  was  commenced  by  affidavit  and 
warrant,  and  was  essentially  in  the  nature 
of  a  prosecution.  ♦  •  •  The  fact  that  the 
case  was  triable  de  novo  in  the  dty  court 
did  not  change  the  character  of  the  proceed- 
ing from  that  of  a  prosecution  criminal  in 
its  form  and  nature  to  that  of  a  civil  adion 
in  debt."  Olty  of  Selma  v.  Shivers,  160 
Ala.  602,  43  South.  666,  666. 

"Quasi"  Is  not  a  very  definite  term.  It  has 
been  said  that  it  "marks  a  resemblance  and 
supposes  a  difTerence."  23  Am.  &  Eng.  Bncy. 
Law  (2d  Ed.)  640.  While  our  own  court, 
as  well  as  others,  speaks  of  these  proceed- 
ings as  quasi  criminal,  ndtber  defines  Just 
how,  far  criminal  they  are;  yet  we  think 
it  safe  to  say  that,  while  they  do  not  strict- 
ly come  within  the  definition  of  criminal 
cases  (because  they  are  not  for  offenses 
against  the  state  In  its  sovereign  capacity), 
yet,  as, the  dty  Is  one  of  the  governmental 
InstrumeDtalltles,  clothed  with  a  part  of  the 
sorerelgnty  of  the  state,  these  offenses — 
particularly  those  which  may  be  punished 
by  imprisonment  or  hard  labor — partake  so 
far  of  the  nature  of  criminal  prosecutions 
that  they  should  be  subject  to  tbe  same  rules 
of  evidence.  It  seems  that  the  legislative 
intent  was  to  make  it  dear  that  this  inter- 
pretation should  l>e  placed  upon  the  charter 
of  the  city,  for  in  the  amendment  thereto 
it  is  declared  that:  "The  proceedings  on 
such  appeal  shall  be,  in  all  respects,  as  pre- 
scribed by  law  In  cases  of  appeals  from  the 
Judgment  of  the  coimty  court  in  criminal 
cases,  except  as  herein  changed."  Acts  189S- 
99,  pp.  608-516. 

The  long-established  rule  that,  in  order  to 
a  conviction,  the  evidence  must  establish 
guilt  beyond  a  reasonable  doubt,  results 
from  the  presumption  of  Innocence  which  at- 
tends every  one  and  the  nature  of  our  free 
government,  which  Jealously  guards  the 
liberty  of  the  citizen;  and  we  cannot  see 
why  he  should  be  protected  against  a  prose- 
cution from  the  state,  and  not  be  equally  pro- 
teded  against  a  prosecution  by  one  of  the 
governmental  instrumentalities  of  the  state. 
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Conseqnently  the  conrt  erred  in  refusing  to 
glre  the  charges,  requested  by  the  defend- 
ant, to  the  effect  that,  unless,  the  Jury  were 
satisfied  of  the  guilt  of  the  defendant  from 
the  evidence  beyond  reasonable  doubt  and 
to  a  moral  certainty,  they  could  not  con- 
vict It  also  follows  that  the  court  did  not 
err  in  refusing  to  allow  the  wife  of  the  de- 
fendant to  testify. 

The  judgment  of  the  conrt  is  reversed,  and 
the  cause  remanded. 

TYSON,  C.  J.,  and  DOWDBLL  and  DEN- 
SON,  JJ^  concur. 


asg  Ala.  323) 

BROMBERG  v.  EJUGBXOTTD  CONST. 

CX).  et  al. 

(Supreme  Court  of  Alabama.     Dee.  17,  1908.) 

L  Specific  Pebfobmance  (8  75»>— Bueldino 

CONTBACTS— MATTEnS  OF  DiSCBETION. 

A  contract  to  lease  a  certain  amount  of 
floor  space  in  a  building  being  erected  will  not  be 
specifically  enforced,  where  the  erection  of  the 
building  will  extend  over  a  considerable  period 
of  time  and  will  require  the  exercise  of  skill 
and  discretion  in  placing  the  beams,  etc,  so  as 
to  give  the  required  space. 

[BM.  Note. — For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  8  210:  Dee.  Dig.  8  75.*] 
2.  Equity  (|  103*)  —  Gbounds  o»  Jubisdio- 

TION. 

The  equity  of  a  bill  will  be  determined  from 
the  facts  stated  therein,  and  not  from  the  pray- 
er for  relief. 

[Ed.  Note.— For  other  cases,  see  Equity,  Dec 
Dig.  8  153.*] 

8.  Injunction  (8  22*)  —  Geounds  fob  Re- 
lief—Objections— Futilitt  OF  Relief. 
An  injunction  will  not  be  granted  to  re- 
strain defendant  from  violating  bis  contract  to 
lease  complainant  certain  floor  space  in  a  build- 
ing in  the  process  of  erection,  where  the  build- 
ing was  so  far  constructed  that  the  violation 
of  the  contract  was  completed  when  the  suit 
was  brought  and  injunction  would  be  futile. 

[Ed.  Note. — For  other  cases,  see  Injunction, 
Cent  Dig.  88  20;    Dec  Dig.  8  22.*] 

4.  Injunction  (8  57*)— Mandatobt  Injunc- 
tion—Mattees  OF  Discretion. 

A  mandatory  injunction  will  not  He  to  en- 
force a  contract  to  lease  complainant  a  certain 
amount  of  floor  space  in  a  building  being  erect- 
ed, where  its  enforcement  would  require  the 
removal  of  beams,  etc.,  and  necessitate  the  ex- 
ercise of  skill  and  discretion  in  reconstructing 
the  building ;  it  not  being  feasible  for  the  court 
to  supervise  the  work. 

[EM.  Note. — For  other  cases,  see  Injunction, 
Dec  Dig.  §  57.*] 

5.  Specific  Pebfobmancb  (8  128*)— Relief- 
Compensation  in  Lieu  of  Specific  Relief. 

A  contract  leasing  to  complainant  floor 
space  in  a  building  being  erected,  not  being  en- 
forceable specifically,  because  of  the  impossibil- 
ity of  supervising  the  work,  damages  for  the 
breach  of  the  contract  will  not  be  awarded  ; 
complainant's  le^al  remedy  being  adequate,  and 
no  special  equities  existing  which  require  such 
incidental  relief. 

[Ed.  Note. — For  other  cases,  see  Specific  Per- 
formance. Cent  Dig.  88  412-419 ;    Dec  Dig.  8 

Appeal  from  City  Court  of  Birmingham; 
C.  C.  Nesmlth,  Judge. 


Suit  by  F.  W.  Bromberg  against  the  Euge> 
notto  Construction  Company  and  otherai 
From  a  decree  dismissing  tbe  bill,  com- 
plainant appeals.    Affirmed. 

Tillman,  Grubb,  Bradley  ft  Morrow,  for 
appellant  Campbell  ft  Johnson,  for  appel- 
lees. 

DOWDELL,  J.  Tbe  appeal  in  this  case 
Is  taken  from  a  decree  on  tbe  demurrer  ti> 
the  bill.  The  bill  is  to  enforce  the  specific 
performance  of  a  contract  and  In  the  alter- 
native, as  it  Is  urged  in  argument  to  enjoin 
the  violation  of  a  contract  The  contract  la 
for  the  lease  of  a  storeroom  In  a  proposed 
bnilding,  and  by  tbe  terms  of  said  lease 
contract  the  lessee  was  to  have  a  certain 
amount  of  floor  space,  of  a  part  of  which  be 
complains  in  his  bill  be  Is  being  deprived  of 
by  the  respondent  lessor.  In  the  manner  of 
construction  of  the  said  building.  The  ques- 
tion Is  whether  a  court  of  equity  will  enter- 
tain a  bill  for  the  enforcement  of  this  con^ 
tract 

In  Madison  Athletic  Association  v.  Brit- 
tin,  60  N.  J.  Eq.  160,  46  AU.  652.  In  speaking 
of  the  specific  performance  of  building  con- 
tracts, it  was  said  by  the  New  Jersey  court: 
"The  doctrine  of  tbe  later  cases  is  that  the 
court  will  not  ordinarily  enforce  specific 
performance  of  building  contracts,  not  only 
on  the  ground  that  damages  at  law  are  gen- 
erally an  adequate  remedy,  but  also  on  the 
ground  of  the  Inability  of  the  court  to  see 
that  the  work  is  carried  out"  In  Wharton 
V.  Stoutenburgh,  36  N.  J.  Eq.  266,  It  was 
said:  "There  is  a  class  of  special  and  ex- 
ceptional contracts  in  which  courts  of  equity 
refuse  to  exercise  Jurisdiction  by  way  of 
specific  performance.  These  are  contracts 
having  sncb  terms  and  provisions  that  the 
court  could  not  carry  into  effect  its  decree 
without  some  personal  supervision  and  over- 
sight over  tbe  work  to  be  done,  extending 
over  a  considerable  period  of  time,  such  as 
agreements  to  repair  or  build,  to  construct 
works,  to  build  or  carry  on  railways,  mines, 
and  the  like."  In  Kendall  v.  Fray,  74  Wis. 
26,  42  N.  W.  466,  17  Am.  St  Rep.  118, 
which  was  a  suit  to  compel  specific  perform- 
ance of  a  contract  to  erect  a  building  on  a 
certain  lot  the  court  adopting  the  rule  above 
announced,  denied  relief.  In  Beck  v.  Alli- 
son, 56  N.  Y.  366,  16  Am.  Rep.  430,  where 
the  suit  was  for  the  specific  performance  of 
a  contract  in  a  lease  on  the  part  of  tbe  les- 
sor to  repair  damages  by  fire,  among  other 
things,  it  was  said  by  tbe  court :  "The  idea 
that  the  court  can  appoint  a  receiver  to  take 
possession  of  the  property  and  canse  the 
work  to  be  done  with  money  furnished  by 
tbe  defendant  would  be,  in  tbe  language  of 
Lord  Worthington,  absurd."  The  relief 
sought  was  denied.  In  a  case  of  our  own 
(Bridgeport  Co.  v.  American  Fire  Proof  Co., 
94  Ala.  592,  10  South.  704)  It  was  said:    "We 
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are  of  opinion  that  a  bUl  for  specific  perform- 
ance would  not  He  under  the  facts  as  they 
appear  In  the  present  case.  The  considera- 
tion offered  Is  'the  erecting  and  operating 
of  a  car  factory,'  etc.  To  carry  out  this 
agreement  requires  the  exercise  of  labor  and 
special  skill.  Judgment,  and  discretion; 
•  •  ♦  and,  furthermore,  a  court  of  chan- 
cery will  not  undertake  to  enforce  a  specific 
performance,  where  It  Involves  the  exercise 
of  special  skill,  judgment,  and  discretion" — 
eldng  Iron  Age  Publishing  Co.  v.  W.  U.  Tel. 
CD..  83  Ala.  498,  3  South.  449,  S  Am.  St.  Rep. 
758.  and  Clark's  Case,  1  Blackf.  (Ind.)  122, 12 
Am.  Dec.  214. 

It  seems,  both  on  reason  and  authority, 
that  where  the  erection  of  the  building  re- 
quires the  exercise  of  skill,  Judgment,  and 
discretion  a  court  of  equity  will  not  assume 
Jurisdiction  for  the  enforcement  of  specific 
performance  of  a  contract  In  such  a  case. 
There  can  be  no  doubt  that  the  erection  of 
the  bnilding,  such  as  is  referred  to  In  the 
contract  In  this  case,  would  require  the  ex- 
ercise of  "special  skill.  Judgment,  and  dis- 
cretion," and  would  extend  over  a  consider- 
able period  of  time.  The  erection  of  such  a 
bnilding  would  require  the  services  of  the 
architect,  the  skilled  mechanic,  and  various 
workmen  and  superintendents.  Necessarily 
the  diatrlbutlon  and  placing  of  the  beams. 
Tents,  and  air-shafts,  component  parts  of 
nch  a  building,  and  the  very  things  of  which 
the  bill  complains  as  diminishing  the  "floor 
space"  contracted  for  in  the  lease,  are  In- 
rolred  in  the  exerdse  of  the  required  special 
tkiD,  Judgment,  and  discretion  in  the  con- 
struction of  the  building.  Under  the  authori- 
ties dted  above,  and  on  the  facts  stated  in 
the  bill,  we  are  clearly  of  the  opinion  that 
there  cannot  be  an  enforcement  of  specific 
performance  of  the  contract  in  a  court  of 
equity. 

It  Is  Insisted. by  counsel  for  appellant  that, 
even  though  the  appellant  be  not  entitled  to 
have  the  contract  specifically  performed  by 
the  decree  of  the  court,  yet,  since  his  prayer 
for  relief  is  in  the  alternative  for  relief  by 
injunction,  that  be  ought  to  be  granted  that 
relief.  The  prayer  for  injunction  is  in  the 
alternative — to  restrain  the  defendant  from 
violating  its  contract  as  to  the  "floor  space" 
teased  to  complainant,  "or"  commanding  the 
respondent  to  perform  its  contract  in  this 
respect  It  is  insisted  that  the  bill  has  eq- 
uity for  this  purpose.  The  equity  of  a  bill 
is  to  be  determined  on  the  facts  stated  in  the 
bni,  and  not  on  the  prayer  for  relief  alone. 
It  appears  on  the  face  of  the  bill  that  the 
thing  complained  of  as  constituting  a  viola- 
tion of  the  contract,  and  asked  to  be  enjoin- 
ed, had  already  been  done,  and  hence  the 
violation  was  complete  at  the  time  of  the 
filing  of  the  bill.  There  is,  therefore,  no 
room  for  Invoking  the  doctrine  of  the  inter- 
position of  a  court  of  equity  to  prohibit  the 
violation  of  a  contract    Aa  to  the  alternative 


prayer  for  a  mandatory  Injunction  to  compel 
the  respondent  "to  so  distribute  the  floor 
space  on  the  ground  floor  of  said  bnilding 
as  to  give  your  orator  the  amount  to  which 
he  is  entitled  by  the  terms  of  said  lease," 
for  the  same  reasons,  in  a  case  like  the  pres- 
ent one,  that  a  court  of  equity  would  decline 
to  enforce  a  specific  performance  of  the  con- 
tract, it  would  refuse  to  interfere  by  manda- 
tory injunction.  Practically  there  can  be  no 
difference  in  the  application  of  the  two  reme- 
dies— ^that  of  i^ecific  performance  and  man- 
datory injunction — under  the  facts  in  the 
case.  The  court,  in  either  event,  would  be 
confronted  with  the  proposition  of  the  "spe- 
cial skill,  discretion,  and  Judgment"  required 
In  the  erection  of  the  building.  Manifestly 
the  relief  sought  by  injunction  would  compel 
a  removal  of  the  "beams,  vents,  and  air- 
shafts"  which  have  already  been  placed,  and, 
for  aught  that  appears,  such  a  thing,  if  fea- 
sible, could  not  be  accomplished  without  ma- 
terially deranging  the  whole  plan  of  structure 
of  the  building.  We  repeat  that  under  the 
facts  in  this  case  the  same  principle  Is  involv- 
ed in  the  granting  of  relief  by  mandatory  in- 
junction as  In  the  enforcement  of  a  specific 
performance  of  the  contract  The  case  of 
Hendricks  T.  Hughes,  117  Ala.  Q91,  23  South. 
637,  cited  by  counsel  for  appellant,  is  not 
in  point.  The  facts  of  the  present  case  clear- 
ly differentiate  these  two  cases. 

It  is  further  insisted  that  the  bill  should 
be  retained  for  the  purjiose  of  compensation 
in  damages.  The  rule  is  stated  as  follows  In 
20  Ency.  PI.  &  Pr.  p.  483:  "The  power  to 
grant  relief  by  way  of  compensation  exists 
only  as  ancillary  or  Incidentaf  to  grant  spe- 
cific performance.  It  is  only  under  special 
circumstances  and  upon  peculiar  equities,  as, 
for  Instance,  in  cases  of  fraud,  or  when  a 
party  has  disabled  liimself  by  matters  ex 
post  facto  from  a  specific  performance,  or 
when  there  is  no  adequate  remedy  at  law, 
that  the  court  awards  pecuniary  compensa- 
tion In  lieu  of  other  relief.  Where  the  court 
has  no  jurisdiction  to  decree  specific  per- 
formance, and  no  other  special  equity  inter- 
venes, the  bill  cannot  be  retained  for  the 
purpose  of  awarding  damages."  Sims  v.  Mc- 
Bwen,  27  Ala.  184 ;  Harrison  v.  Deramus,  33 
Ala.  463 ;   1  Pom.  Eq.  237. 

The  bill  here  must  depend  for  its  equity 
upon  the  doctrine  of  specific  performance, 
and,  as  we  have  seen,  nnder  the  facts  stated 
that  principle  cannot  be  applied.  There  Is 
no  other  special  equity  shown  by  the  facts 
that  would  Justify  a  retention  of  the  bill  for 
the  purpose  of  awarding  damages.  For  this 
purpose  the  complainant  has  a  complete  and 
adequate  remedy  at  law. 

It  follows,  from  what  we  have  said,  tliat 
the  decree  must  be  aflSrmed. 

Affirmed. 

SIMPSON,  DENSON.  and  McCLBLLAN, 
JJ.,  concur. 
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48  SOUTHERN  BBFORTBB. 


(Ala. 


(137  A:n.  577) 

SOARBROUGH   t.   CITY    NAT.   BANK. 

(Supteme  Court  of  Alabama.     Dec.  17,  1908.) 

L  Bills  ard  Notes  (S  469*)  —  AonoNS  — 
Plkadinq  —  NoncK  or  Disuonob  — Notice 

TO  AOENT. 

An  allegation  that  notice  of  dishonor  ^aa 
given  to  one  who  was  present  at  the  indorser's 
place  of  business  and  in  his  employment  was  a 
sufficient  allegation  of  notice  to  the  indorser. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  {{  1496-1498;  Dec  Dig.  i 
469.*] 

2.  Bills  and  Notes  (5  460*)— Aotionb— Pab- 

TIES— JOINDEB— MaKEB  AND  INDOBSBB. 

While  the  payee  of  a  negotiable  promissory 
note  may  sue  both  the  maker  and  indorser  at 
the  same  time  in  separate  actions,  in  absence 
of  statute  he  cannot  sae  them  Jointly. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  i  1437 ;  Dec.  Dig.  I  460.*] 
8.  Pabties  (S  65*)— Actions— Amendments- 
Complaint— Stbikinq  IMPBOPEB  Pabties. 
The  Durpose  of  Code  1886,  i  3331  (Code 
1907,  {  6367),  requiring  the  court,  during  trial, 
to  permit  the  complaint  to  be  amended  by  strik- 
ing out  parties  defendant,  etc..  is  to  permit  im- 
proper parties  to  be  stricken  without  working 
a  discontinuance;  and,  the  maker  and  indorser 
of  a  negotiable  note  being  improperly  Joined  as 
defendants,  the  complaint  was  properly  amended 
bf  striking  out  the  maker. 

[Ed.  Note.— For  other  cases,  see  Parties,  Cent. 
Dig.  i  105;   Dec  Dig.  {  05.*] 

4.  Bills  and  Notes  (I  419*)— Nonat— No- 
tice  or   DiSHONOB  —  SUFTIOIENOT— VEBBAL 

Notice. 

A  verbal  notice  of  dishonor  to  an  indorser 
is  sufficient,  even  though  It  was  given  to  the 
agent  of  the  indorser. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  {  1129;   Dec.  Dig.  |  419.*] 

5.  Bills  and  Notes  (8  419*)— Notice— No- 
tice or  DiSHONOB— FOBM. 

No  particular  form  of  notice  of  dishonor 
of  a  negotiable  note  is  necessary ;  it  being  suf- 
ficient that  the  paitv  liable  is  informed  of  its 
dishonor  and  notified  that  he  will  be  held  for 
payment. 

[E<d.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  I  1129;   Dec  Dig.  i  419.*] 

6.  Bills  and  Notes  (I  267*>— Liabilities  on 

INDOBBE^UENT— INDOBSEB'S     CONTBAOT. 

The  indorsement  of  a  negotiable  note  is  a 
separate  and  independent  contract  that  the  in- 
dorser will  pay  the  note  on  due  preseiitment  and 
notice  of  dishonor,  that  the  indorsement  and  sig- 
natures of  prior  parties  to  the  note  are  genuine, 
that  the  indorsement  is  valid  according  to  its 
purported  effect,  that  the  parties  thereto  are 
competent  to  contract,  and  that  he  himself  has 
title  and  right  to  transfer. 

[Bid.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  S  620;    Dec  Dig.  }  267.*] 

7.  Exemptions  (J  92*)  —  Waiveb— Acts  Con- 

BTITUTINQ    WAIVBB. 

Const.  1001,  {  210,  authorizes  an  exemp- 
tion of  i^rsonalty  to  be  waived  by  an  instru- 
ment in  writing,  and  Code  1907,  8  4232  (Code 
1896,  {  2105),  authorizes  the  waiver  of  exemp- 
tions as  to  personal  property  by  a  separate  in- 
strument in  writing  subscribed  by  the  party 
making  it,  or  in  a  promissoij  note  or  other 
written  contract  executed  by  him.  A  note  stat- 
ed that  as  a  part  of  the  consideration  "we  each, 
whether  maker  or  indorser,"  hereby  waive  all 
right  of  exemption  of  personal  property  from 
levy  and  sale  for  the  collection  of  the  debt;  but 
the  indorsement  was  simply  by  signing  the  in- 


dorser's name  without  any  such  statement  Held, 
that  the  waiver  must  be  in  the  writing  signed  by 
the  party,  and  the  maker  could  not  waive  ex- 
emption for  the  indorser,  so  that  the  waiver  in 
the  note  did  not  operate  as  a  waiver  of  exemp- 
tion by  the  indorser. 

[E<d.  Note.— For  other  cases,  see  E>xemptieii% 
(3ent  Dig.  {  116 ;   Dec.  Dig.  i  92.*] 

Appeal  from  City  Court  of  Annlston; 
Thomas  W.  Colemao,  Jr.,  Judge. 

Action  by  the  City  National  Bank  against 
Eba  Scarbrough  and  another.  From  a  Judg- 
ment for  plaintiff,  defendant  Scarbrough  ap- 
pealed.   Modified  and  affirmed. 

(3oiint  1  of  tlie  complaint  was  against  th* 
defendant  Gns  Woodruff,  and  contained  a 
claim  for  attorney's  fees  and  a  declaratton 
of  waiver  of  exemptions,  with  the  averment 
that  the  note  was  executed  by  the  defendant 
Ous  Woodruff  to  one  James  Keith,  Jr.,  and 
was  by  him  for  a  valuable  consideration 
transferred  to  tbe  City  National  Bank.  The 
second  count  claimed  of  the  defendant  Eba 
Scarbrough  $100  due  by  note  executed  by 
Gus  Woodruff,  wltb  the  averment  that  said 
defendant  Eba  Scarbrough  Indorsed  said 
note,  and  that  demand  for  same  had  been 
made  on  Gns  Woodruff,  one  of  defendants 
herein  and  principal  on  said  note,  and  pay- 
ment had  been  refused,  of  which  demand  for 
payment  and  refusal  to  pay  said  defendant 
Scarbrough  had  bad  notice.  Then  follow 
claims  for  attorney's  fees  and  a  declaration 
of  waiver  of  exemptions  as  to  personal  prop- 
erty and  a  proper  transfer  of  the  note  from 
payee  to  present  plaintiff.  Count  8  is  against 
Eba  Scarbrough,  and  is  exactly  like  count  2, 
exc^t  that  no  declaration  as  to  the  waiver  of 
exemptions  is  made. 

Demurrers  were  Interposed  to  the  com- 
plaint by  defendant  Scarbrough:  "(1)  Be- 
cause it  falls  to  show  that  there  was  any 
consideration  passing  to  this  defendant  for 
bis  alleged  indorsement  of  said  note.  (2)  It 
is  not  alleged  that  said  note  was  protested 
for  nonpayment  at  maturity.  (3)  It  is  not 
shown  that  this  defendant  had  any  legal  no- 
tice of  tbe  dishonor  of  said  note  at  maturity, 
or  notice  of  protest  thereof.  (4)  For  that  tbe 
demand  for  payment  made  upon  the  princi- 
pal, and  his  refusal  to  pay  tbe  said  note  as 
in  the  said  count  alleged,  does  not  fix  upon 
this  defendant  as  tbe  Indorser  thereof  any 
liability  to  the  plaintiff  in  this  case.  (5)  For 
that  it  is  shown  by  tbe  terms  of  said  count 
that  this  defendant  did  not  waive  rights  of 
exemptions  by  bis  Indorsement  of  the  said 
note."  He  also  filed  demurrers  attempting  to 
raise  tbe  question  of  misjoinder  of  parties 
defendant,  in  that  said  counts  aver  causes  of 
action  only  against  Woodruff,  and  because 
tbe  suit  is  brought  against  tbe  defendant 
Jointly,  and  no  count  of  tbe  complaint  seeks 
to  recover  against  both  of  said  defendants. 
Tbe  complaint  was  amended  by  adding  the 
fourth,  fifth,  sixth,  and  seventh  counts,  which 
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were  practically  the  same  as  the  original 
counts,  with  the  exceptions  that  both  de- 
fendants were  Joined  in  each  count  After- 
wards the  defendant  Gns  Woodruff  was 
stricken  from  each  count,  and  the  defendant 
Scarbrougb  thereupon  moved  for  a  discon- 
tlnnance.  The  other  facts  sufficiently  ap- 
pear. 

Lapsley  &  Arnold,  for  appellant  H.  D. 
UcC!arty,  for  appellee. 

SIMPSON,  J.  This  suit  was  brought  by 
the  appellee  against  the  appellant  and  Gus 
Woodruff.  The  cause  of  action  is  a  negotia- 
ble promissory  note  alleged  to  have  been  sign- 
ed by  Woodruff  and  indorsed  by  Scarbrough, 
and  there  are  separate  counts  against  each 
and  others  against  both  Jointly. 

The  assignments  of  error  first  Insisted  up- 
on are  to  the  action  of  the  court  in  overrul- 
ing demurrers  to  the  complaint  as  amended. 
There  was  no  error  in  overruling  said  demur- 
rers. The  agency  of  said  Noble,  upon  whom 
the  notice  of  dishonor  of  the  note  is  claimed 
to  have  been  served,  is  sufficiently  set  out 
in  the  count  It  is  also  sufficiently  alleged 
that  said  Noble  was  authorized  to  receive 
such  notice.  At  any  rate,  the  count  alleges 
that  the  notice  was  given  to  Noble,  "who  was 
present  at  defendant's  (Scarbrough's)  place  of 
business  and  in  the  service  and  employment 
of  said  Scarbrough,"  etc.,  which  is  sufficient 
3  Randolph  on  Commercial  Paper,  p.  241,  S 
1219;  7  Cyc,  1090.  This  covers  all  of  the 
propositions  with  regard  to  the  agency  of 
Noble,  and  the  question  as  to  whether  the 
written  power  of  attorney,  introduced  in  evi- 
dence, authorized  Noble  to  accept  notice  of 
dishonor. 

The  next  assignment  of  error  insisted  on 
is  that  the  court  erred  In  allowing  the  name 
of  Gns  Woodruff  to  be  stricken  ont  as  a  par- 
ty defendant  to  the  complaint  Section  8331 
of  the  Code  of  1896  (section  6367  of  the  Code 
of  1907).  Our  courts  have  held  that  one  of 
the  objects  of  this  statute  was  to  permit 
amendments  striking  out  Improper  parties 
to  the  suit  without  working  a  discontinu- 
ance of  the  action.  Vinegar  Bend  Lumber 
Co.  T.  Chicago  Title  &  Tr.  Co.,  181  Ala.  411, 
80  South.  776 ;  Evans  Marble  Co.  v.  McDon- 
ald &  Co.,  142  Ala.  130,  133,  87  South.  830 ; 
Masterson  v.  Gibson,  66  Ala.  C6,  58;  Jones 
V.  Nelson's  Blx'r,  51  Ala.  471 ;  Mock  v.  Walk- 
er, 42  Ala.  668,  670;  Lealrd  v.  Moore,  27  Ala. 
328,  328.  While  the  payee  of  a  negotiable 
promissory  note  may  sue  both  the  maker  and 
the  indorser  simultaneously  in  separate  ac- 
tions, yet,  without  statutory  provision  to  that 
effect  there  is  no  authority  for  suing  them 
Jointly.  8  Cyc.  202;  3  Bandolph  on  Com- 
merdnl  Paper,  {  1G69.  In  the  case  of  Aber- 
'.romble  v.  Knox  et  al.,  8  Ala.  728,  37  Am. 
Dec  721,  referred  to  by  counsel  for  appel- 
lant the  reference  Is  to  "separate  suits" 
against  all  the  parties.  3  Ala.  720-731  (37 
Am.  Dec  721).  Seeking  to  hold  Scarbrough 
as  a  Joint  debtor  does  not  change  the  fact 


that  he  Is  merely  an  indorser.  As  it  was 
improper  to  Join  the  maker  In  a  suit  against 
the  Indorser,  there  was  no  error  In  allowing 
the  complaint  to  be  amended  by  striking 
out  the  maker. 

As  to  the  notice  of  dishonor,  the  law  recog- 
nizes a  verbal  notice  as  sufficient  Martin, 
Dumee  &  Co.  v.  Brown,  Shipley  &  Co.,  75 
Ala.  443,  448;  Abels  r.  Planters'  &  Mer- 
chants' Ins.  Co.,  92  Ala.  886,  0  South.  428; 
Stephenson  v.  Primrose,  8  Pojrt  166,  169, 
33  Am.  Dec.  281 ;  7  Cyc.  1104.  The  fact  that 
it  was  given  to  an  agent  cannot  change  the 
above  principle.  The  case  of  N.  Y.  &  Ala. 
Contracting  Co.  t.  Selma  Springs  Bank,  61 
Ala.  805,  23  Am.  Rep.  652,  did  not  refer  to 
a  notice  given  to  any  one  at  the  maker's 
place  of  business.  In  addition  to  this  there 
was  evidence  from  which  the  court,  acting  as 
a  Jury,  could  find  that  Noble  was  the  agent 
of  defendant,  with  authority  to  receive  no- 
tice. 

As  to  the  form  of  the  notice,  no  particular 
form  Is  required.  "All  that  Is  necessary  is 
that  •  •  •  the  party  liable  and  intend- 
ed to  be  charged  should  be  apprised  of  the 
dishonor  and  that  be  Is  looked  to  for  pay- 
ment" Martin,  Dumee  &  Co.  v.  Brown, 
Shipley  &  Co.  supra.  Taking  the  notice  and 
the  reply  together,  it  was  open  to  the  Judge  to 
infer  that  it  was  understood  by  both  parties 
that  the  note  had  been  dishonored  and  that 
the  plaintiff  looked  to  the  indorser  for  pay- 
ment, and  hence  that  the  notice  was  suffi- 
cient 

The  only  remaining  contention  Is  that  the 
court  erred  in  stating,  In  the  Judgment,  that 
said  Indorser  had  waived  the  benefit  of  the 
exemption  law  as  to  personal  property.  The 
note  contains,  in  the  face  of  It,  this  clause: 
"And  as  a  part  of  the  consideration  of  this 
note,  we  each,  whether  maker  or  Indorser, 
agree  and  hereby  waive  all  right  to  have  any 
of  our  personal  property  exempted  from  levy 
and  sale  under  legal  process  for  collection  of 
this  debt,  whether  under  the  laws  of  Alaba- 
ma or  any  other  state  in  the  Union."  But 
the  indorsement  was  simply  by  signing  the 
name,  without  any  such  statement  The 
law  is  clear  that  the  indorsement  is  a  sepa- 
rate and  independent  contract,  and  that  the 
only  contract  of  the  indorser  Is,  "first  that 
It  [the  note]  shall  be  paid  on  due  present- 
ment and  notice  of  dishonor;  second,  that 
the  instrument  and  the  signatures  of  all  prior 
parties  upon  it  are  genuine;  third,  that  the 
Instrument  is  valid  according  to  Its  purport ; 
fourth,  that  the  parties  to  it  are  competent 
to  contract;  and,  Qfth,  that  the  Indorser 
himself  has  the  title  to  the  paper  and  the 
right  to  transfer  It"  Jordan  v.  Long,  109 
Ala.  414,  417,  19  South.  843,  844,  and  author- 
ities cited. 

Section  210  of  the  Constitution  of  1901 
authorizes  the  right  of  exemption,  as  to  per- 
sonal property,  to  be  waived  by  an  instru- 
ment in  writing;  and  section  4232  of  the 
Code  of  1907  (section  2106.  Code  189Q)  pro- 
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Tides  that  "as  to  personal  property  the  waiv- 
er may  be  made  by  separate  Instrument  In 
writing  subscribed  by  the  party  malting  the 
same,  or  It  may  be  Included  In  a  bond,  bill  of 
exchange,  promissory  note,  or  other  written 
contract  executed  by  him."  The  only  con- 
tract "executed"  by  the  Indorser  is  the  sim- 
ple Indorsement,  which  has  a  certain  definite 
meaning  and  certain  limitations.  He  has 
not  "executed"  any  writing  whereby  he  has 
waived  his  exemption.  The  waiver  of  the 
exemptions  fs  no  part  of  the  obligation  of  the 
note,  but  simply  an  additional  agreement 
which  the  maimer  of  the  note  makes.  He  can- 
not make  it  for  the  Indorser,  and  the  In- 
dorser cannot  be  held  to  have  waived  his  ex- 
emption by  implication.  Both  the  Constitu- 
tion and  the  statute  show  a  clear  Intention 
that  the  waiver  must  be  In  the  writing  which 
the  party  sigus.  The  court  therefore  erred 
In  holding  that  Scarbrougb  bad  waived  bis 
right  of  exemption. 

The  Judgment  of  the  court  will  be  here 
corrected,  by  striking  out  the  second  para- 
graph, relating  to  waiver  of  exemptions,  and, 
with  said  correction,  the  Judgment  of  the 
court  is  affirmed. 

Corrected  and  affirmed. 

TYSON,  C.  J.,  and  DOWDELL  and  DEN- 
SON,  JJ.,  concur. 

ar,8  Ala.  453) 

LOUISVILLE  &  N.  R.  CO.  v.  CANNON. 
{Supreme  Court  of  Alabama.     Dec.  17,  1008.) 

1.  Cabriers  (§  275*)— Passenoebs— Actions— 
CoMPLAiwT— Proof- Vabiakce. 

The  complaint  in  an  action  against  a  rail- 
road compiiny  because  its  j^teman  at  a  union 
depot  misidirected  plaintiff  as  to  a  train  of  an- 
other road,  n-bich  alleges  that  plaintiS  purchas- 
ed a  ticket  over  the  latter  road  from  defendant 
and  that  defendant  sold  him  the  ticket,  is  not 
supported  bj;  proof  that  the  ticket  agent  at  the 
depot  sold  tickets  for  all  the  roads  entering  it. 
[Ed.  Note.— For  other  cases,  see  Carriers,  Dec. 
Dig.  S  27i>.*] 

2.  Carriers    (J   275*)—PASaENOEB»— Actions 

—  COMrLAINT— AlXEQATIONS  —  MATBBIAI.- 
ITT. 

The  allegation  of  a  complaint,  in  an  action 
against  a  railroad  company  because  its  gateman 
at  a  union  depot  negligently  misdirected  plain- 
tiff as  to  a  train  of  another  railroad,  that  plain- 
tiff purchased  a  ticket  over  the  latter  road  from 
defendant  is  descriptive  of  the  wrong  imputed 
to  defendant,  and  must  be  proved,  though  the 
pleader  might  have  confined  his  averment  to  the 
allegation  that  he  had  purchased  a  ticket,  omit- 
ting the  allegation  that  it  was  purchased  from 
and  sold  by  defendant. 

[Ed.  Note.— For  other  cases,  see  Oarriere,  Dec. 
Dig.  i  275.*] 

3.  Cabkiebs  (J  265*)—Passknoebs— Actions— 

LlABILITT. 

Where  the  complaint,  in  an  action  against 
a  railroad  company  because  a  gateman  at  a  un- 
ion depot  negligently  misdirected  plaintiff  to  a 
train  of  another  road,  sought  to  fix  liability  on 
defendant  on  the  ground  tnat  the  gateman  was 
its  agent,  and  not  for  the  misfeasance  of  a  joint 
agent,    to    whom    defendant    bore    the    relation. 


with  Others,  of  principal,  proof  that  the  gateman 
was  the  servant  of  defenaant,  and  while  acting 
within  the  scope  of  his  employment  as  such  neg- 
ligently  misdirected  plaintiff  as  to  the  train,  and 
that  as  a  proximate  conse9uence  thereof  plaln- 
tiif  suffered  injury,  authorized  a  recovery,  irre- 
spective of  the  proposition  that  if  the  gateman 
was  the  joint  agent  of  the  several  roads  enters 
ing  the  union  depot,  defendant  could  lie  iiabi* 
only  in  consequence  of  negligence  with  respect 
to  duties  owed  in  performance  by  such  joint 
agent  to  defendant. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Dec. 
Dig.  {  2G5.»] 

Appeal  from  City  Court  of  Montgomery; 
A.  D.   Sayre,  Judge. 

Action  by  Adoiphus  Cannon,  pro  ami, 
against  the  Tx)ui8ville  &  Nashville  Railroad 
Company.  Prom  a  Judgment  for  plaintiff, 
defendant  appeals.    Reversed  and  remanded. 

George  W.  Jones  and  S.  L.  Fields,  for  ap- 
pellant    L.  A.  Sanderson,  for  appellee. 

McCLELLAN,  J.  The  complaint  consists 
of  two  counts,  the  gravamen  of  each  of 
which  Is  that  a  gateman  in  the  employ  and 
service  of  the  defendant  (appellant)  negli- 
gently misdirected  the  plaintiff  In  respect  of 
a  train  he  desired  to  take  and  to  passage 
on  which  he  was  entitled.  To  both  these 
counts  of  the  complaint  this  averment  Is,  In 
substance,  common:  "  •  ♦  •  That  the  de- 
fendant owned,  operated,  and  conducted  a 
passenger  depot  In  the  city  of  Montgomery, 
and  sold  tickets  for  passage  on  its  railway 
and  on  various  and  other  sundry  railroada 
that  operated  in  and  carried  passengers  into 
and  out  of  the  city  of  Montgomery,  and  also 
at  said  time  sold  tickets  for  passage  on  the 
Atlantic  Coast  Line  Railroad  operating  [in] 
and  out  of  the  city  of  Montgomery  to  vari- 
ous and  sundry  points;  »  •  •  that  he  [the 
plaintiff]  purchased  a  ticket  from  defendant 
at  defendant's  passanger  depot  over  the  At- 
lantic Coast  Line  Railroad  from  Montgomery 
to  Ramer,  Ala.  •  •  *"  The  allegation 
that  Cannon's  ticket  from  Montgomery  to 
Ramer,  over  the  Coast  Line  road,  was  sold 
by  the  defendant  to  plaintiff  is  wholly  with- 
out support  in  the  testimony  in  the  transcript 
before  us.  The  only  effort  to  produce  any 
testimony  bearing  even  remotely  upon  this  al- 
legation was  through  the  ticket  agent,  intro- 
duced by  defendant,  Suratt.  Suratt  testified 
"that  he  was  ticket  agent  at  the  Union  Depot; 
that  be  sold  tickets  for  all  the  roads  entering 
the  Union  Depot"  Further  testimony  from 
this  witness,  with  reference  to  the  separation, 
of  funds  secured  from  sales  of  tickets  over 
each  road,  was  disallowed  at  the  instance  of 
the  plaintiff.  As  is  manifest,  the  quoted  tes- 
timony from  Suratt  did  not  alone  tend  to  the 
proof  of  the  allegation  that  tbe  defendant  sold 
this  ticket  from  Montgomery  to  Ramer.  In- 
deed, the  testimony  did  not  assume  to  l>e  di- 
rected to  the  sale  of  this  particular  ticket. 
The  averment  under  consideration  being  whol- 
ly unsupported  In  the  evidence,  the  Inquiry  is 
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irhether  tbat  averment  was  material?  We 
tblnk  so;  and  the  result  Is  tbat  the  affirma- 
tlTe  diarges  as  to  eacb  count,  requested  by 
the  defendant,  should  have  been  ^ven. 

Our  reasons  for  the  conclusion  will  be 
briefly  stated.  The  averment  was  descrlp- 
tlve  of  tbe  wrong  imputed  to  the  defendant. 
It  was  necessary.  In  this  Instance,  and  ob- 
Tloasly  so  regarded  by  the  pleader,  tbat 
plaintiff's  right  to  pass  the  entrance  gate 
and  gateinan  be  predicated  upon  a  ticket 
entitling  bim  tQ  take  passage  on  a  train  with- 
in the  Inelosure.  The  source  of  the  prereq- 
uisite is  flatly  ascribed  in  the  complaint  to 
the  defendant;  and  this,  notwithstanding  the 
place  of  destination  was  on  the  Coast  Line's 
railway,  and  not  on  tbat  of  the  defendant. 
The  pleader  might  well  have  confined  his 
arerment.  in  this  respect,  to  the  allegation 
that  tie  bad  purchased  a  ticket  from  Mont- 
gomery to  Ramer  over  the  C!oast  Line's  rail- 
way, omitting  the  allegation  that  it  was  pur- 
ebased  from  and  sold  by  the  defendant. 
Having,  however,  chosen  to  particularize,  as 
this  pleader  did,  it  was  necessary  that  he 
carry  the  averment  in  proof.  The  following 
decisions,  with  others  therein  cited,  of  this 
conrt  while  not  in  exact  point,  announce  the 
role  now  applied:  Smith  v.  Causey,  28  Ala. 
e5i>.  65  Am.  Dec.  372;  A.  G.  S.  R.  R.  Co.  v. 
UcWhorter  (Ala.)  47  South.  84;  Sou.  Ry.  Co. 
V.  Hundley  (Ala.)  44  South.  195. 

Since  another  trial  must  be  bad,  It  is 
proper  tbat  we  should  state  our  opinion  tbat 
the  complaint  not  only  sets  forth  a  good 
cause  of  action  upon  the  alleged  negligence 
of  the  gateman,  but  tbat  no  ground  of  the 
demurrer  thereto  is  well  taken.  Robertson 
V.  U  &  N.  R.  R.  Co.,  142  Ala.  216,  37  South. 
831.  The  insistence  of  counsel  for  appellant 
that  if  the  gateman,  to  whom  the  negligence 
is  imputed,  was  the  Joint  agent  of  the  sever- 
al roads  entering  the  TTnion  Station,  then 
this  defendant  could  be  liable  only  in  con- 
sequence of  negligence  with  respect  to  duties 
owed,  in  performance,  by  such  joint  agent 
to  this  defendant  (see  Dean  v.  B.  T.,  V.  &  G. 
Ry.  Co.  and  L.  A  N.  R.  R.  Co.,  96  Ala.  586, 
13  South.  489).  is  not  a  material  Inquiry,  in 
this  case,  as  the  complaint  Is  now  framed, 
for  the  reason  that  both  counts  of  the  com- 
plaint seek  to  fix  liability  upon  the  defend- 
ant for  the  misfeasance  of  its  agent,  and  not 
for  the  misfeasance  of  a  Joint  agent  to  whom 
the  defendant  bore  the  relation,  with  otbera, 
of  principal. 

The  court  below  correctly  abstracted  from 
the  case  the  issue  of  fact  tersely  stated  in 
the  oral  charge,  viz.:  Was  the  gateman  the 
agent  or  servant  of  the  defendant,  and,  if 
10,  while  acting  within  the  scope  of  bis  em- 
ployment as  such,  did  he  negligently  misdi- 
rect this  plaintiff  in  respect  of  the  train  on 
which  he  was  entitled  and  desired  to  travel, 
as  a  proximate  consequence  of  which  the 
plaintiff  suffered  Injury?    And  on  the  proof 


on  that  issue  contained  In  this  record  the 
court  properly  submitted  the  decision  of  the 
issue  to  the  jnry. 

It  ia  unnecessary  to  consider  other  qnes- 
tions.  For  the  error  In  refusing  the  alBrma- 
tive  charges,  on  the  theory  stated,  the  Jndff> 
ment  is  reversed,  and  the  cause  la  remanded. 

Reversed  and  remanded. 

TYSON,  C.  J.,  and  SIMPSON  and  DBN- 
SON,  JJn  concur. 


GUARRENO  V. 


(U7  Ala. 
STATS). 


17) 


(Supreme  Court  of  Alabama.     Dec  17,  190&) 

1.  InroxiCAriNo  Liquobs  (S  206*)— Iixeoai. 
Saix— Indictment. 

An  indictment  for  selling  Intoxicating  liq- 
uors without  a  license  held  good  against  demurs 
rer. 

[Ei.  Note.— For  other  cases,  see  Intoxicating 
liiquoia,  Dec.  Dig.  {  206.*] 

2.  Cbiminai.  Law  ({  11704^*)— Q^nsrioRt  to 
Witness— OBjKonoNs   Ovxbooioc  bt  Ar- 

SWEB. 

Objection  that  a  question  whether  witness 
got  any  liquor  from  deiendant  specified  no  time 
was  overcome  by  the  answer,  fixing  Uie  time. 

[Bd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  |  3130 ;   Dec.  Dig.  f  1170V4.*] 

3.  Indiotment  and  Intobkation   (f   132*)— 
KE.ECTION  Between  Oftenses. 

Where  the  counts  of  an  indictment  charge 
different  offenses  of  the  same  class,  the  doctrine 
of  election  of  offenses  does  not  apply;  but  the 
state  may  prove  all  the  offenses. 

[Eki.  Note.— For'  other  cases,  see  Indictment 
and  InforroaUon,  Cent  Dig.  f{  433,  4S4 ;  Dec. 
Dig.  {  132.*] 

4.  CBiifiHAL  Law  ({  1170*>— Tbiait— OuBnre 
Ebbobs— Admission  or  Bvidenob. 

Any  error  in  sustaining  objection  to  a  qne^ 
tion  was  cured  by  the  court  subsequently  al- 
lowing the  witness  to  testify  to  sabstantially  the 
same  matter. 

[Ed.  Note.— For  other  cases,  see  Crindna] 
Law,  CentDIg.  §|  3147,  3148 :  Dec  Dig.  1 1170.*] 

5.  Obiminal  Law  ({  304*)— Judiciai.  Nonoa 

— liOHNDABIES    0»    CiTY. 

The  conrt  is  charged  with  judicial  knowl- 
edge that  a  place  is  not  within  the  corporate 
limits  of  a  dty. 

[Eld.  Note.— For  other  cases,  see  Criminal 
Law,  C^nC  Dig.  i  706;  Dec.  Dig.  |  804.*] 

6.  Cbiminai.  Law  (}  814*) — Abstbact  Ceab- 

OE8. 

A  charge  as  to  a  matter  as  to  which  there 
is  no  evidence  is  properly  refused  as  abstract. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Taw,  Cent  Dig.  |  1979 ;   Dec  IMg.  {  814.*] 

Appeal  from  City  Court  of  Bessemer;  Wll- 
11am  Jackson,  Judge. 

Jasper  Guarreno  was  convicted  of  retail- 
ing without  license,  and  appeals.    Affirmed. 

The  indictment  was  as  follows:  (1)  Jasper 
Guarreno  sold  spirituous,  vinous,  or  malt  liq> 
uors  without  a  license  and  contrary  to  law. 
(2)  Jasper  Guarreno  did  sell,  give  away,  or 
otherwise  dispose  of  spirituous,  vinous,  or 
malt  liquors  without  a  license  and  contrary 
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to  law.  (3)  Jasper  Onarreno  did  nnlawfiilly 
sell,  give  away,  or  otherwise  dispose  of 
spirituouB,  vinous,  or  molt  liquors,  Intoxlca- 
ting  bitters,  or  cordials,  or  fruits  preserved 
In  alcbollc  liquor,  in  JefTerson  county,  Ala., 
not  In  an  incorporated  town  or  dty  having 
police  regulation  both  by  day  and  by  night 
(Formal  parts  omitted.) 

Demurrers  were  assigned  to  the  first  count: 
"(1)  Hie  place  where  sold  la  not  alleged,  as 
dequlred  when  charging  a  violation  of  a  local 
prohibition  law.  (2)  Because  it  charges  a 
violation  of  the  revenue  law,  and  not  the  pro- 
hibition law  within  a  prohibited  locality. 
(3)  Because  it  does  not  allege  that  the  sale 
was  not  within  the  exceptions  provided  by 
the  local  law.  (4)  Because  it  does  not  appear 
whether  the  defendant  is  charged  with  a  vio- 
lation of  the  general  revenue  law  or  of  a 
special  prohibitory  law."  To  the  second 
count,  the  same  grounds  as  assigned  to  the 
first  count,  with  the  additional  ground  that 
It  contains  three  alternative  or  disjunctive 
avermeats:  "Sell,  give  away,  or  otherwise 
dispose  of,"  and  to  give  away  or  otherwise 
dispose  of  cbArges  no  criminal  offense  known 
to  the  law  or  violative  of  the  special  statutes 
of  Jefferson  county. 

The  solicitor  asked  Marbut,  "Did  you  get 
any  beer,  ale,  etc,  from  Jasper  Guarreno?" 
Objection  was  interposed,  because  it  fixed  no 
time,  and  the  witness  answered  that  shortly 
before  the  finding  of  the  indictment  he  bought 
beer,  etc.,  from  defendant  Dennis  was  offer- 
ed as  a  witness,  and  testified  that  he  procured 
beer,  etc.,  at  a  different  time  from  that  testi- 
fied to  by  Harbnt.  Dr.  Schulhofer  offered  to 
testify  concerning  the  ingredients  of  certain 
drinks  sold  to  Eidge,  and  an  objection  was 
sustained  to  the  question;  but  the  court  of- 
fered to  permit  witness  to  testify  what  In- 
gredients the  hop  ale  was  made  of  that  he 
sold  Eidge,  and  state  whether  or  not,  in  his 
opinion,  the  ingredients  composing  the  hop 
ale  would  produce  intoxication. 

T.  T.  Huey,  for  appellant.  Alexander  M. 
Garber,  Atty.  Gen.,  for  the  State. 

DENSON,  J.  The  demurrer  to  the  Indict- 
ment was  properly  overruled.  Guarreno's 
Case,  148  Ala.  637,  42  South.  833. 

If  the  objection  to  the  question  propounded 
to  witness  Marbut,  was  meritorious  when 
made,  his  testimony  to  the  effect  that  the 
purchase  of  liquor  made  by  him  of  the  de- 
fendant "was  shortly  before  the  finding  of 
the  Indictment"  overcame  the  point  of  the  ob- 
jection. 

The  indictment  contains  three  counts,  and 
charges  two  or  more  misdemeanors.  The 
prosecution  was  entitled  to  introduce  evidence 
to  establish  the  offense  alleged  In  each  count 
Therefore  no  ground  for  the  doctrine  of  elec- 
tion of  offenses  was  presented,  and  the  court 
did  not  err  in  overruling  the  objection  inter- 


posed to  the  testimony  of  Dennis.  Untnla* 
or'a  Case,  146  Ala.  133,  41  South.  170. 

If  the  court  erred  in  sustaining  the  objec- 
tion to  the  question  propounded  to  the  wit- 
ness Dr.  Schulhofer,  the  error  was  cured  by 
the  court's  subsequently  offering  to  allow  de- 
fendant to  prove  by  that  witness  what  Ingr*- 
dients  composed  the  "hop  ale,"  and  to  alloir 
the  witness  to  then  testify  whether  or  not, 
in  his  opinion,  the  ingredients  composing  the 
ale  would  produce  intoxication.  Moreover, 
this  witness  had  testified  snb.stantlally  that 
the  ale  sold  by  defendant  was  neither  splritn- 
ons  nor  vinous  Ilqnor,  and  that  It  did  not 
contain  malt 

The  court  orally  charged  the  Jury  '^at  aa 
matter  of  law,  at  the  time  of  finding  the  in- 
dictment in  tlils  case.  Twelfth  avenue  and 
Nineteenth  street,  Bessemer,  was  not  in  an  In- 
corporated town  having  police  regulations." 
An  exception,  reserved  by  the  defendant,  pre- 
sents this  charge  for  review.  The  point  ot 
this  charge  is  that  the  court  was  Judicially 
cognizant  of  the  fact  that  the  place  at  whldi 
the  evidence  tended  to  show  the  sale  of  the 
liquor  was  made  was  not  within  the  corporate 
limits  of  the  dty  of  Bessemer.  Courts  are 
charged  with  Judicial  knowledge  of  the  bonnd- 
aries  of  incorporated  towns  and  dtles,  and 
the  proposition  asserted  in  the  charge  is 
within  tills  prlndple.  Therefore  no  error 
was  Involved  in  the  giving  of  the  charge^ 

The  general  affirmative  charge,  as  weu  aa 
the  general  charge  in  respect  to  count  8  ot 
the  indictment.  Invaded  the  province  of  the 
Jury,  and  both  were  well  refused. 

The  record  contains  no  evidence  that  the 
sale  was  made  In  an  incorporated  town  or 
dty.  Therefore  charge  4,  In  defendant's  se- 
ries, was  abstract,  for  whldi  reason  it  was 
properly  refused. 

No  error  appearing  in  the  record,  the  Jndc- 
ment  of  conviction  is  afBrmed. 

Affirmed. 

TYSON,  0.  J.,  and  SIMPSON,  ANDBIBo 
SON,  and  McCLOLLAN,  JJ.,  concnr. 


(1£7  Ala.  237> 

STOKES  T.  DIHBnOE. 

(Supreme  Court  of  Alabama.    July  8,  1908L 

Rehearing  Denied  Dec  24,  1008.) 

1.  Abatehent  AitD  Rbvivai.  (S  9*)— PcNonr- 
or  OF  Othkb  Action— Idxrtitt  of  Pabtiks 

AND   CauSK  or   AOTIOH. 

Pendency  of  suit  by  S.  against  a  railway 
company  and  D.  and  J.,  who  with  S.  constitute 
ita  board  of  directors,  praying  for  a  receiver  t» 
take  charge  of  and  operate  the  road,  for  con- 
struction of  the  contract  between  S.  and-D.,  to 
determine  whether  any  of  the  indebtedness  in- 
curred thereunder  is  a  proper  charge  against  ttie 
company,  and  to  "marahal  the  securitlea,"  and 
for  sale  of  the  company's  property,  to  pay  its 
debts  and  distribute  the  assetB.  is  not  a  bar  t«> 
a  subsequent  suit  by  D.  individually  against  8. 
individually,  alone,  for  a  receiver,  not  to  take 
charge  of  and  operate  the  road,  but  merely  of 
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oeruin  timber  Interests,  which,  it  ia  claimed, 
are  owned  jointly  by  D.  and  S.,  and  also  of  the 
sfaaRS  of  stock  of  the  company  owned  by  8., 
and  claimed  to  have  been  pledged  by  him  to  D. 
for  debts  alleged  to  be  due,  and  also  praying 
that  the  property  be  sold  and  subjected  to  pay- 
ni«it  of  the  debts ;  the  first  bill  relating  entire- 
ly to  corporate  matters,  and  the  second  only  to 
indlTidnal  interests. 


PSd.  Note.— For  other 
and  ReTival,  Cent.  Dig.  §  74 ; 


see  Abatement 
Dig.  i  ».*i 


2.  P1.SDOB8  ({  18*)— GoHBTsucnoH  or  Con- 

TKA.CT. 

The  agreement,  by  which  D.  advanced  mon- 
ey to  S.,  and  S.  pledged  bis  interest  in  timber 
and  his  stock  in  a  railroad  to  secure  repayment, 
providing  that  D.  should  be  first  paid  out  of  the 
proceeds  of  the  sale  of  the  timber  before  S. 
should  receive  anything  therefrom,  does  not 
mean  that  he  was  not  entitled  to  be  paid  at  all, 
if  he  and  S.  could  not  agree  on  a  sale  of  the  tim- 
ber. 

[Ed.  Note. — For  other  cases,  see  Pledges,  Omt 
Dig.  I  41 ;    Dec  Dig.  §  18.»] 

&   PiXDOU  (§  63*)— EnrOBCEUXNT. 

Where  the  interest  of  a  person  in  standing 
timber  with  right  to  remove  the  same  is  pledge^ 
and  the  time  limited  for  the  removal  is  near  at 
band,  and  the  state  of  feeling  between  pledgee 
and  pledgor  is  such  that  they  probably  cannot 
agree,  and  the  t>Iedge  does  not  provide  a  way  for 
enforcing  the  lien,  eguity  will  supply  the  rem- 
edy and  enforce  the  lien. 

[Ed.'  Note.— For  other  cases,  sea  Pledges,  Cent 
Dig.  i  129;    Dec.  Dig.  »  63.*] 

4.  PuEDOBS  ((  44*)— Tna  fob  Patuxnt. 

Where  no  time  is  fixed  for  imyment  of  a 
debt  for  which  property  is  pledged,  a  present 
liability  will  be  presumed. 

[Ed.  Note.— For  other  cases,  see  Pledges,  Cent. 
Dig.  S  103 ;  Dec.  Dig.  S  44.*] 

5.  PLKDOKS  ((  57*)— FOBECIX>BXmB— Pbatkb. 

A  bill,  showing  that  the  interests  in  several 
tracts  of  standing  timber  were  pledged  for  pay- 
ment of  various  amounts,  does  not  seek  to  split 
up  the  securities  by  selling  only  a  pert  thereof, 
tboo^  the  first  prayer  asking  tor  a  receiver 
mentions  only  one  of  the  tracts ;  a  later  prayer 
being  for  a  decree  ordering  the  sale  of  all  the 
property  pledged. 

[Ed.  Note. — For  other  cases,  see  Pledges,  Cent. 
Dtg.  I  185;   Dec.  Dig.  8  57.*] 

6.  Pi,BDGKS  (I  67*)  —  EJnfobckment  —  Pbatib 
or  Bill. 

Though  in  a  prayer  of  a  bill  there  is  an 
smission  of  some  words,  yet,  its  intent  to  ask 
for  a  decree  for  sale  of  the  property  pledged  for 
payment  of  the  debts  being  clear,  it  will  be  so 
construed ;  there  having  been  no  demurrer. 

[E>L  Note.— For  other  cases,  see  Pledges,  Cent. 
Dig.  {185;  Dee.  Dig.  I  67.*] 

7.  PtSDOES  (f   19*>— DXBTB  ScOtTBID. 

Where  a  pledge  was  made  to  complainant 
to  secure  any  debt  he  might  have  to  pay  for  the 
A.  Company,  and  thereafter  the  company  an- 
tborized  J.,  its  vice  president,  to  borrow  money 
to  effectuate  a  tcaae  with  the  M.  Company, 
whereby  the  M.  Company  should  cancel  a  claim 
against  it  and  transfer  propertv  to  it,  but  in- 
(tead  thereof  complainant  purchased  the  prop- 
erty and  took  a  transfer  of  ft  and  an  assignment 
of  the  debts,  thus  pladng  himself  in  the  position 
of  the  M.  Company,  the  matter  is  not  covered 
by  the  pledge. 

[M.  Note.— For  other  cases,  see  Pledges,  Cent 
Dig.  {{  58-63:  Dec  Dig.  i  19.*] 

Am)eal   from  City  Oonrt  of  Montgomerj; 
A.  D.  Sayre,  Judge. 


Suit  by  J.  W.  Dinuni(^  against  M.  O.  SttAai. 
Decree  for  oomplaliiaiit.  Defendant  appeals. 
Affirmed. 

3.  M.  Chilton,  for  appelant  W.  F.  Thet- 
ford,  Jr.,  and  Qunter  &  Ounter,  for  a^ieUea 

SIMPSON,  J.  The  bill  in  tlila  case  mui 
filed  l^  the  iqtpellee,  against  the  appelant 
and  sotight  to  collect  certain  debts,  by  the 
appointment  of  a  receiver  and  the  sale  of 
certain  property  which  bad  been  pledged  for 
the  payment  of  said  debta  The  allegations 
of  the  bill  are,  in  substance:  That  said  ap- 
pellant (Steves)  had  obtained  fnxn  one  Smltb 
an  option  on  the  timber  on  certain  lands,  and 
had  also  obtained  from  one  Robinson  a  con- 
veyance of  tlie  timber  on  certain  otlier  lands, 
to  be  paid  for  In  the  future;  that  on  August 
23,  1904,  said  respondent  (Stokes)  entered 
into  an  agreement  with  the  said  complain- 
ant (Dinmiick)  by  which,  in  conslderatton  ot 
$6,000  cash,  and  918,699.60  due  November 
23,  1904^  said  Stokes  conveyed  to  said  Dinip 
mldk  one-half  intwest  in  said  timber  con> 
tracts,  also  166%  shares  of  the  capital  sto^ 
of  the  Alabama  Central  Railway,  being  two- 
thirds  of  the  entire  stock  of  said  railway 
company,  and  it  was  therein  agreed  that  said 
Dlnunidc  should  receive,  from  the  proceeds 
of  timber  sold,  916.699.61  and  any  further 
sums  advanced  by  him  to  finish  said  railroad, 
before  Stokes  should  participate  in  the  pro- 
ceeds; also,  that  the  Interest  of  Stokes  ta 
the  timber  and  his  stock  in  said  railway 
should  be  held  by  Dlmmick  to  secure  any 
debts  that  Dimmidc  might  pay  for  Stokes  or 
said  railway  company,  not  sUpnlated  in  the 
contract  It  was  also  agreed  that  Stokea 
should  be  general  manager  of  said  railway, 
"subject  to  the  approval  of  tlie  stockholders." 
On  October  18,  1904,  said  Dimmi(&  loaned  to 
said  Stokes  $750  and  took  Ills  note  therefor, 
due  January  18,  1906;  the  agreement  being 
— as  shown  by  a  letter  and  the  note — tiiat 
the  stock  in  said  railway  owned  by  Stokes, 
being  83>^  sliares,  should  be  held  as  collater- 
al by  Dlmmick  to  secure  said  note,  also  that 
said  note  and  ttie  916,699.61  should  be  paid 
ant  of  the  ivoceeds  of  timber  sales  before 
Stokes  should  participate  in  profits  from 
sales  of  timber  or  property  of  said  railway. 
On  October  27,  1904,  Stokes  and  Dlmmick 
entered  into  another  contract,  reciting  that 
Dlmmick  bad  furnished  93,750,  and  agreed 
to  furnish  918,699.61  to  pay  Scott  &  Sons 
for  their  interest  in  the  capital  sto<^  of  said 
railway  and  their  Interest  in  the  timber  con- 
tracts, and  had  agreed  to  furnish  93,000  to 
complete  the  first  five  miles  of  said  railway, 
and  Stokes  pledged  his  sto(^  In  said  railway 
and  his  interest  in  the  timber  contracts  to 
secure  the  payment  of  said  several  amounts, 
aggregating  920,500,  frtilch  were  to  be  paid 
out  of  sales  of  timber.  On  June  21,  1906,  &C. 
M.  Smith,  the  party  from  whom  3,600  acres 
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of  said  timber  land  bad  been  bought,  entered 
Into  an  agreement  wltb  said  Stokes  and  Dim- 
mlck,  by  which  certain  parts  of  the  timber 
were  reconveyed  to  said  Smith,  In  considera- 
tion of  which  said  Smith  acknowledged  full 
payment  for  the  timber,  with  certain  other 
stipulations.  On  August  26,  1905,  one  Robin- 
son, from  whom  the  other  timber  had  been 
purchased  or  optioned,  executed  a  paper  ex- 
tending the  time  of  payment  for  "two  years 
from  October  27,  1905." 

The  bill  alleges:  That  said  complainant, 
Dimmlck,  has  paid  out  in  all  $42,000,  or  more, 
under  the  various  agreements,  for  which  said 
timber  and  stock  in  said  railway  are  pledged; 
that  the  time  allowed  for  cutting  said  timber 
will  expire  on  October  27,  1907;  that  it  will 
require  at  least  four  months  to  remove  it; 
that  Stokes  has  no  other  property;  that  the 
contracts  do  not  authorize  complainant  to 
sell  snld  timber;  that  said  Stokes  is  hostile 
to  him  and  refuses  to  agree  to  sell  said  tim- 
ber; that  one  item  of  the  advances  made  by 
complainant  was  $10,000  paid  to  the  Mobile 
&  Ohio  Railroad  Company  for  certain  steel 
rails  on  the  track  and  an  engine  and  a  pas- 
senger coach,  which  had  been  leased  by  said 
Mobile  &  Ohio  Railroad  Company  to  said 
Alabama  Central  Railway,  and  the  lease  had 
expired,  so  that  it  became  necessary  to  buy 
said  property,  or  the  railway  would  be  de- 
prived of  the  use  of  same;  that  the  amount 
due  said  Mobile  &  Ohio  Railroad  Company 
was  $17,000,  but.  In  consideration  of  said 
$10,000  paid  by  complainant,  said  Mobile  & 
Ohio  Railroad  Company  executed  a  convey- 
ance of  said  property  to  complainant;  that, 
before  the  consummation  of  said  sale,  he  had 
procured  an  option  and  offered  to  transfer 
said  option  to  purchase  said  property,  but 
said  railway  company,  not  having  the  money, 
adopted  a  resolution  authorizing  the  pur- 
chase of  said  property,  by  borrowing  the 
money,  and  pledging  the  property  of  said 
corporation,  and  complainant  made  arrange- 
ments to  lend  said  money  to  said  railway 
company,  but  said  Stokes  protested  against 
said  action,  insisting  that  said  sum  advanced 
by  complainant  should  be  covered  by  the  con- 
tract existing  between  him  and  Dimmlck. 
It  is  also  alleged  that  said  Stokes  had  filed  a 
bill  to  place  the  affairs  of  the  said  railway 
company  in  the  bands  of  a  receiver,  to  sell 
Its  property  and  distribute  the  proceeds,  and 
that  this  was  done  for  the  purpose  of  de- 
preciating the  market  value  of  its  stock.  The 
bill  prays:  First,  for  a  receiver  of  the  Robin- 
son land  and  of  the  shares  of  stock,  that  said 
property  be  sold  to  the  highest  bidder,  and 
the  proceeds  brought  into  court,  and  applied 
to  the  payment  of  the  debts  due  complain- 
ant, with  a  reasonable  attorney's  fee  for  the 
collection  of  the  $750,  In  accordance  with  the 
provisions  of  the  note;  second,  that  it  be  re- 
ferred to  the  register  to  ascertain  the  amount 
due  complainant,  under  said  several  con- 
tracts: third,  that,  upon  the  coming  in  of 
said  report,  a  decree  be  rendered  "directing 


that  all  said  property  pledged  for  the  pay- 
ment of  said  debts,  so  ascertained,  under  the 
orders  and  directions  of  this  court,"  be  sold ; 
and,  fourth,  for  general  relief.  The  answer 
alleges  tliat,  before  the  bill  in  this  case  was 
filed,  to  wit,  on  January  5,  1907,  respondent 
filed  his  bill  in  the  chancery  court  against 
Dimmlck  and  others,  that  a  decree  bad  been 
rendered  therein  appointing  a  receiver,  and 
that  the  bUl  is  still  pendhig. 

The  first  insistence  is  that  the  chancery 
court,  having,  by  said  bill,  acquired  Juris- 
diction of  the  subject-matter  of  this  suit,  the 
present  bill  is  without  equity.  The  bill  In 
chancery,  aa  shown  by  Exhibit  A  to  the  an- 
swer, was  filed  by  said  Stokes  against  the 
"Alabama  Central  Railway,  Joseph  W.  Dim- 
mlck (the  complainant  in  the  present  case), 
and  J.  P.  Dimmlck,"  who,  with  complainant, 
Stokes,  constitute  the  board  of  directors  of 
said  railway  company,  and  the  prayers  of 
said  bill  were:  First,  for  a  receiver  to  take 
charge  of  and  operate  said  railway;  second, 
to  construe  the  contract  between  said  Stokes 
and  Dimmlck,  for  the  purpose  of  determin- 
ing whether  any  said  indebtedness  is  a  prop- 
er charge  against  the  corporation,  and  to 
"marshal  the  securities";  third,  to  decree  the 
sale  of  the  property  of  the  corporation,  to 
pay  all  debts  properly  owing  by  it,  and  dis- 
tribute the  assets.  In  the  present  bill  said 
railway  company  is  not  a  party  defendant  or 
complainant,  nor  are  its  directors  as  snob, 
but  the  bill  is  by  J.  W.  Dimmlck,  individual- 
ly, against  said  Stokes,  individually,  and 
prays  for  a  receiver,  not  to  take  charge  of 
and  operate  the  railway,  but  merely  of  cer- 
tain timber  interests  which,  it  is  claimed,  are 
owned  Jointly  by  the  parties  complainant  and 
defendant,  and  also  of  the  shares  of  capital 
stock  In  said  railway  owned  by  said  Stokes 
and  claimed  to  have  been  pledged  for  the 
debts  alleged  to  be  due,  and  that  said  prop- 
erty be  sold  and  subjected  to  the  payment  of 
said  debts.  The  bill  in  the  chancery  court 
relates  entirely  to  corporate  matters,  wbllo 
this  one  touches  only  individual  Interests. 
While  It  Is  true  that  in  the  chancery  court 
case  the  bill  prays  for  a  construction  of  the 
contract  between  said  Stokes  and  Dimmlck, 
yet  It  Is  only  for  the  purpose  of  ascertain- 
ing whether  said  railway  company  Is  re- 
sponsible for  any  of  the  debts  referred  to. 
The  receivership  of  the  railway  might  be 
continued,  but  the  interest  in  and  ownership 
of  the  capital  stock  would  not  be  in  any  way 
affected  thereby,  and  the  stock  might  be 
sold  either  privately  or  publicly,  without, 
in  any  way.  Interfering  with  the  receivership 
of  the  railway.  The  timber  which  is  sought 
to  be  placed  In  the  hands  of  the  receiver;  In 
this  case,  Is  not  the  property  of  the  railway 
company,  but  the  property  of  the  individu- 
als, Stokes  and  Dimmlck.  Whatever  may 
be  Intended  by  the  prayer  in  the  chancery 
bill  to  marshal  the  securities,  it  cannot  refer 
to  any  securities  between  the  parties  to  this 
bin,  but  only  to  securities  held  by  the  rail- 
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ynj  company,  If  there  were  any  such.  The 
pendency  of  the  chancery  proceedings  Is  no 
bap  to  the  proeecutlon  of  this  case.  Tutwller 
▼.  Tuscaloosa  Goal,  Iron  &  Land  Ca,  89  Ala. 
891,  390,  7  South.  398;  Daniel  Ealne  (D.  O.) 
a&  Fed.  785,  788. 

The  Tarlons  contracts  set  ont  In  the  ex- 
hibits and  aTerments  of  the  bill  show  that 
Dlmmlck  advanced  the  sums  mentioned  to 
Stokes,  and  Stokes  thereby  became  his  debt- 
or, and  his  Interest  in  the  timber,  as  well  as 
his  stock  in  the  railway,  was  pledged  to  se- 
cnre  the  payment  of  said  sums  of  money. 
The  exhibits  are  part  of  the  bill,  and  wIU, 
of  coarse,  be  looked  to  in  ascertaining  the 
terms  of  said  Indebtedness.  The  provisions 
In  said  contracts  that  said  Dlmmlck  was  to 
be  first  paid  out  of  the  sales  of  the  timber 
do  not  indicate  that  he  was  not  entitled  to  t>e 
paid  at  all.  If  he  and  Stokes  could  not  agree 
on  a  sale  of  the  timber ;  bnt  this  was  a  pro- 
vision for  the  protection  of  Dimmick,  declar- 
ing his  lien  on  the  share  of  Stokes,  and  that 
Stokes  was  not  to  participate  in  the  proceeds 
of  sale  tmtU  Dimmick  was  paid.  The  con- 
struction contended  for  by  the  appellant 
would  enable  Stokes,  by  refusing  to  agree  to 
the  sale  of  timber,  to  prevent  the  complain- 
ant from  ever  collecting  the  debts  due  him. 
As  it  Is  shown  that  the  limited  time  for  the 
removal  of  the  timber  is  near  at  hand,  that 
the  state  of  feeling  between  the  parties  Is 
such  that  It  Is  not  probable  they  can  agree, 
and  that  the  property  is  pledged  to  the  com- 
plainant, but  that  no  way  Is  provided  by 
wliicb  be  may  enforce  his  lien,  it  is  the  prop- 
er province  of  a  court  of  equity  to  supply  the 
remedy  and  enforce  the  lien.  There  is  no 
effort  to  enforce  a  personal  liability  against 
Stokes,  but  only  to  subject  the  property 
which  he  has  pledged  for  the  payment  of  the 
debt,  and,  even  if  It  be  true,  as  contended 
by  tiie  appellant,  that  no  time  is  fixed  for 
the  payment  of  the  debts,  the  law  will  pre- 
sume a  present  liability.  Waring  v.  Benry 
t  Mott.  30  Ala.  729. 

The  contention  of  appellant  that  the  bill, 
lo  this  case,  is  an  effort  to  "split  up"  the  se- 
curities, by  selling  only  a  part  thereof,  is 
not  borne  ont  by  the  record.  The  bill  and 
exhibits  show  that  not  only  one  tract,  but  all 
of  the  timber  Interests  were  pledged  for  the 
payment  of  the  various  amounts  advanced 
by  said  Dimmick;  and  while  the  first  pray- 
er for  relief  In  the  bill  does  mention  only  the 
Robinson  land.  In  asking  for  a  receiver,  yet 
tte  third  prayer  Is  for  a  decree  ordering  the 
■ale  of  all  of  the  property  pledged.  It  Is 
true  ■  that.  In  this  second  prayer,  there  Is  In 
the  record  an  omission  of  some  words,  but 
tlie  Intent  Is  clear,  and,  as  there  was  no  de- 
cree on  demurrer  to  it.  It  must  be  construed 
as  stated,  and  the  prayer  for  general  relief 
Is  also  added.  There  is  no  uncertainty  as  to 
the  objects  sought  by  the  bill.  It  seeks  no 
personal   decree   against   Stokes,   but   shows 


that  all  of  the  timber  Interests  are  pledged, 
and  seeks  to  enforce  that  Hen.  As  to  the 
manner  of  enforcing  that  lien,  the  court  will 
decide. 

It  Is  next  objected  that  tbe  amount  of  $1<X- 
000  paid  to  the  Mobile  &  Ohio  Railroad  Com- 
pany cannot  be  Included  In  the  amounts  for 
which  the  property  was  pledged.  The  facts. 
In  regard  to  this  Item,  have  been  hereinabove 
set  out  The  bill  and  exhibits  show  that 
said  Stokes  had  agreed  to  build  the  railway 
In  question,  was  Interested  In  the  project, 
and  made  various  agreements  with  Dimmick 
for  the  purpose  of  carrying  out  that  enter- 
prise, and  that  the  property  was  pledged  to 
Dimmick  to  secure,  not  only  amounts  advanc- 
ed to  Stokes,  but  "such  farther  sums  of  mos- 
ey advanced  by  him  to  finish  the  road,"  and 
"any  debts  the  party  of  the  second  part  (said 
Dimmick)  may  have  to  pay  for  the  party  of 
the  first  part,  or  the  Alabama  Central  Rail- 
way Company,  that  are  not  stipulated  in  the 
contract."  From  the  answer  and  exhibits  it 
appears  that  the  action  of  the  board  of  di- 
rectors of  the  Alabama  Central  Railway  Com- 
pany was  to  authorize  J.  P.  Dimmick,  the 
vice  president,  to  borrow  money  to  eftectuate 
the  trade  with  the  Mobile  &  Ohio  Railroad 
Company.  The  facts  set  out  do  not  show  a 
borrowing,  under  the  terms  of  the  resolution, 
but  a  purchase  by  J.  W.  Dimmick,  who  took 
an  assignment  of  the  debts  and  a  transfer 
of  the  property,  placing  himself  In  the  posi- 
tion of  the  Mobile  &  Ohio  Railroad  Com- 
pany, from  which  It  follows  that  the  com- 
plainant has  not  placed  himself  In  position 
to  claim  the  enforcement  of  bis  lien,  as  to 
this  $10,000  Item.  Consequently,  this  Item 
will  not  be  taken  Into  the  accounting. 

The  decree  of  the  chancellor  Is  afilrmed. 

TYSON.  C.  3.,  and  ANDERSON  and  DBN- 
SON,  JJ.,  concur. 


(US  Ala.  477) 

SOUTHERN  RY.   CO.  T.   FORRISTBR. 
(Supreme  Court  of  Alabama.    Dec.  17,  1908.) 

1.  Railboads  (t  894*)— OPKKATioir— Injubixb 
TO  Persons  on  Tbaoks— Plkadino. 

Where  the  complaint  in  an  action  for  death 
of  a  child  run  over  by  a  train  avers  simple  nee- 
ligence,  and  fails  to  show  either  that  the  child 
was  not  a  trespasser  on  defendant's  track  or 
that  defendant's  servants  in  charge  of  Uie  train 
became  aware  of  her  perilous  situation  on  the 
track  in  time  to  prevent  the  injury.  It  is  insuffi- 
cient on  demurrer,  since  a  child,  as  well  as  an 
adult,  may  be  a  trespasser,  and  ordinarily  a 
railroad  company  is  under  no  more  obligation 
to  keep  a  lookout  for  children  who,  without  en- 
ticement for  which  it  is  responsible,  may  go  on 
the  track  at  a  place  where  they  have  no  right 
to  be,  than  to  look  out  for  adults. 

[Ed.   Note.— For  other  cases,   see   Railroads, 
Cent.  Dig.  §  1335;  Dec.  Dig.  S  394.*] 

2.  Railroads  (§  378*)— Opebation— iNJuarea 
TO  Persons  on  Tbacks  —  Contbibutoby 
Neolioence — Children. 

The  presumption,  which  an  engineer  has  a 
right  to  indulge  in,  that  a  person  on  a  railroad 
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tmck  will  get  offj  does  not  extend  to  a  child  IS 
months  of  age;  it  not  being  reasonable  to  pre- 
sume that  one  so  Toung  would  appreciate  the 
peril  of  an  approaching  train,  or  have  sufficient 
Judgment  or  discretion  to  extricate  herself. 

[Bd.   Note. — For  other  cases,   see   Railroads, 
Cent.  Dig.  t  12S2;    Dec  Dig.  t  S7a*] 

3.  NEOLIOKNCB    ({    95*)— CONTBIBUTOST    NCO- 
LICENCE  OF  PABXNT— IHFUTATION  TO  CHII.D. 

Contributoi7  negligence  of  the  parents  of  a 
child  15  months  of  age,  killed  by  being  run  over 
by  the  train,  will  not  be  imputed  to  the  child. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  H  151-156;    Dec.  Dig.  |  do.*] 

4.  Rah-boads  (f  382*)— Opkbation— Injubies 
TO  Persons  oir  Tback  —  Defenses  —  Cow- 

TBIBDTOBT    NEOLIQEMCK. 

In  an  action  by  the  personal  representative 
of  a  child  15  months  of  age,  killed  by  being  run 
over  by  a  railroad  train,  contributory  negligence 
of  the  deceased  is  not  available  as  a  defense. 

[Eld.   Note.— For  other   cases,  see   Railroads, 
Cent  Dig.  H  1297-1804;    Dec  Dig.  f  382.*] 

5.  Evidence  (f  539V&*)— Bxfebts— Cokpeten- 
OY— Knowledge. 

In  an  action  for  death  caused  by  being  run 
over  by  a  train,  a  witness  who  testified  that  she 
lived  near  a  railroad  all  her  life,  and  knew  "the 
blows  of  an  engine,  and  that  there  were  two 
long  blasts  of  the  whistle,"  was  competent  to 
testify  to  the  meaning  of  such  signal. 

[Ed.    Note.— For  other   cases,  see   Evidence, 
Dec  Dig.  {  539%.*] 

6.  RaILBOADB  (i  397*)— iNJtTBIEB  TO  PkBSONB 

OR  Tbackb— Evidence. 

In  an  action  for  death  caused  by  being  run 
over  by  a  train,  testimony  as  to  the  frequency 
of  the  use  of  a  path  along  the  side  of  a  track 
by  the  public,  where  the  accident  occurred,  at 
and  prior  to  the  time  of  the  accident,  was  ad- 
missible to  fix  a  knowledge  of  conditions  on  the 
defendant  and  its  servants. 

[Ed.   Note.— For  other  cases,   see  Railroads, 
Cent.  Dig.  H  1347,  1348;   Dec  Dig.  {  397.*] 

7.  Evidence  (8  539%*)  —  Opinions  —  Coupe- 
TENCT  OF  Witnesses. 

In  an  action  for  death  caused  by  being  run 
over' by  a  train,  a  witness  who  had  been  an  en- 
gineer for  2  or  3  years,  about  20  years  previous 
to  the  trial,  and  had  since  that  time  observed 
the  operation  of  trains,  and  for  the  past  8  or  4 
years  lived  near  the  defendant's  railroad,  and 
had  noticed  the  trains  operated  on  the  railroad, 
equipped  with  air  brakes,  was  qualified  to  give 
his  opinion  as  to  within  what  distance  a  train 
could  be  stoi>ped  on  a  straight  track  with  slight 
upgrade,  equipped  with  air  Drakes,  drawing  7  or 
8  cars,  ana  running  at  a  speed  of  35  miles  an 
hour. 

[EM.   Note. — For  other  cases,   see    Evidence, 
Cent  Dig.  f  2851 ;   Dec  Dig.  i  539%.*] 

8.  RaILBOADS  (8  400*)— INJCBIES  TO  Pebsons 
ON  TBACKS— QlTESTIONS  FOB  JUBT. 

Where,  in  an  action  for  death  caused  by 
being  run  over  by  a  train,  the  evidence  tended 
to  show  that  the  track  where  the  accident  occur- 
red was  straight  tor  a  distance  of  about  two 
miles  in  the  direction  from  which  the  train  was 
approaching,  and  that  the  accident  occurred  in 
the  daytime,  with  nothing  to  obstruct  the  view, 
and  that  the  engineer  was  looking  ahead,  the 
question  whether  the  engineer  did  or  did  not 
Roe  the  person  killed  on  the  track  was  one  for 
the  jury,  though  the  engineer  testified  Uiat  he 
did  not  see  the  obstruction. 

[Ed.  Note.— For  other  cases,  see   Railroads, 
Dec.  Dig.  8  400.*] 


9.  Railboadb  (I  878*)— Opebation— Injubiks 
TO  Pebsons  on  Tbackb  —  Neoliqenox  of 
Bnoineeb— Wantonness. 

Where  the  engineer  of  a  train,  whidi  tan 
over  a  child,  saw  the  child  on  the  track  ahead  of 
the  approaching  train,  and  with  reckless  in- 
difference of  consequences  neglected  to  use  pre- 
ventive means  to  avoid  the  injury  after  discover- 
ing the  peril,  if  discovered  in  time  for  prevantiT* 
effort,  he  was  goUty  of  wanton  wroqg. 

[Bd.  Note.— For  other  cases,  see  Railroad% 
Cent  Dig.  8S  1281,  1282;   Dec  Dig.  |  37&*1 

Appeal  from  Circalt  Oonrt,  Jackaon  Ootmr 
ty;  W.  W.  Haralson,  Judge. 

Action  by  William  A.  Forrlster,  adminis- 
trator, against  the  Southern  Railway  Oom- 
pany.  From  a  Judgment  for  plaintiff,  dtfend- 
ant  appeals.    Reversed  and  remanded. 

Hie  second  count  is  in  the  followioc  lan- 
guage: "Plaintiff,  William  Forrlster,  as  ad- 
ministrator of  the  estate  of  Alma  Forrlster, 
deceased,  claims  of  the  defendant  Southern 
Railway,  a  corporation,  the  sum  of  $1,999  as 
damages,  for  that,  to  wit,  on  or  about  the 
23d  day  of  October,  1908,  plaintiff's  intes- 
tate was  a  minor,  of  the  age  of  IS  months, 
and  on  said  date  the  defendant,  by  its  serr- 
ants  and  agents,  was  operating  a  railroad  In 
this  county  for  the  tranqrartation  of  freight 
and  passengers,  tliat  on  said  date  the  agents 
and  servants  of  defendant  were  then  and 
there  running  a  freight  train  on  defendant's 
said  road  near  Larklnsyllle,  in  this  county, 
and  that  the  engine  of  said  freight  train 
ran  against  plalntlfrs  intestate  and  killed 
her;  and  plaintiff  avers  that  the  death  of  In- 
testate was  caused  by  reason  of,  and  as  the 
proximate  consequence  of,  the  neglig«ice  of 
the  agents  and  servants  of  the  defendant 
then  and  there  running  said  freight  train,  in 
this:  That  plaintiff's  intestate  was  on  the 
trade  of  said  railroad,  and  in  danger  of  bein^ 
run  over  by  said  train ;  tliat  said  agents  and 
servants  of  defendant  saw  plaintiff's  intestate 
on  said  track,  and  saw  the  peril  of  said  in- 
testate from  said  train;  and  that  after  the 
discovery  of  the  peril  of  plaintiff's  intestate 
the  agents  and  servants  of  defendant  negli- 
gently ran  the  engine  of  said  train  against 
said  intestate  and  killed  her."  (4)  Same  as 
2,  down  to  and  including  the  words  "and 
killed  her"  where  they  first  occur  in  said 
count,  and  the  following:  "And  plaintiff  avers 
that  the  place  where  plaintHTB  intestate  was 
killed  by  said  train  was  a  place  where  the 
public  were  accustomed  with  frequency  and 
In  considerable  numbers  along  the  track  ot 
said  railway  at  and  before  the  time  plata- 
tifTs  intestate  was  Idlled;  that  said  place  of 
killing  was  in  a  thickly  populated  neighbor- 
hood near  said  town  of  Larkinsville ;  that  tlie 
alleged  constant  use  of  said  railroad  track  by 
the  public  at  said  place,  and  at  or  about  said 
town,  and  prior  thereto,  were  facts  well 
known  to  the  agents  and  servants  of  defend- 
ant in  charge  of  said  train ;  tlut  running  a 
train  at  a  high  rate  of  speed  at  said  time 
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and  place,  without  Blgnals  ot  approach,  or 
without  keeping  a  proper  lookout,  was  dan- 
gerous to  persons  In  exposed  positions  on  this 
track  at  said  time  and  place ;  that  the  agents 
and  servants  of  defendant  then  and  there  in 
charge  of  said  train  negligently  maintained 
great  speed  In  the  mnnlng  thereof  at  said 
time  and  place,  without  keeping  a  proper 
lookout,  and  by  reason  of  which  negligence, 
and  as  a  proximate  consequence  thereof,  the 
oiglne  of  said  train  ran  against  plaintiff's 
intestate  and  killed  her." 

Demurrers  to  the  first  count  were  interpos- 
ed as  follows:  "(1)  Because  It  does  not  ap- 
pear therefrom  that  said  agents  or  servants 
of  defendant  could  have  stoi^ed  said  train 
in  time  to  have  prevented  the  injury.  (2) 
Because  it  does  not  appear  therefrom  that 
said  employes  saw  intestate  In  a  position  of 
peril  In  time  to  have  prevented  Injuring  her. 
(3)  Because  it  seeks  to  recover  for  the  negli- 
gent killing  of  a  trespasser."  The  following 
demurrers  were  Interposed  to  count  4:  "(1) 
It  appe.ars  therefrom  that  said  Intestate  was 
a  trespasser  on  the  track,  and  It  does  not 
appear  that  said  agents  or  employes  were 
guilty  of  any  negligence  after  the  discovery 
of  her  peril,  or  were  guilty  of  wantonly  or 
wlllfnily  killing  her.  (2)  Under  the  facts 
alleged  therein,  no  cause  of  action  is  stated 
for  the  killing  of  plaintiff's  intestate.  (3)  It 
does  not  appear  therefrom  that  said  agents 
or  employes  discovered  Intestate's  peril  in 
time  to  have  prevented  stopping  or  injuring 
her." 

The  other  facts  sufficiently  appear  in  the 
opinion  of  the  court.  There  was  Judgment 
for  plaintiff  In  the  sum  of  $00a 

Humes  &  Speake,  for  appellant  Bllbro 
A  Moody,  for  appellee. 

DOWDELL,  3,  Clonsiderlng  the  assign- 
ments of  error  in  the  order  In  which  they 
are  argued  by  counsel  for  appellant,  the  first 
question  presented  is  on  the  demurrer  to  the 
fourth  count  of  the  complaint  The  fourth 
count  in  terms  avers  simple  negligence,  and 
"fails  to  show  either  that  plalntlfTs  lutes' 
tate,  when  injured,  was  not  a  trespasser  on 
defendant's  track,  or  that  defendant's  serv- 
ants in  charge  of  the  train  became  aware  of 
her  perilous  position  on  the  track  and  were 
thereafter  guilty  of  actionable  misconduct" 
Gadsden  &  Attalla  Ry.  Co.  v.  Julian,  Adm'r, 
133  Ala.  371,  32  South.  135,  and  cases  there 
cited.  "A  child,  as  well  as -an  adult  may  be 
a  trespasser;  and  ordinarily  a  railroad  com- 
pany Is  under  no  more  obligation  to  keep  a 
lookout  for  children  who,  without  enticement 
for  which  it  is  responsible,  may  go  on  the 
track  at  a  place  they  have  no  right  to  be, 
than  to  look  out  for  adults."  Gadsden  ft  At- 
Ulla  Ry.  Co.  V.  Julian,  Adm'r,  supra;  High- 
land Ave.  &  B.  R.  R.  Co.  v.  Bobbins,  124  Ala. 
113.  27  South.  422,  82  Am.  St  Rep.  153;  A. 
G.  S.  R.  R.  Co.  V.  Moorer,  116  Ala.  642,  22 
South.  900;   8  Elliott  on  Railroads,  {  1259. 


The  demurrer  to  the  fourth  count  should 
have  been  sustained,  and  the  court  committed 
error  In  overruling  It 

The  second  count  is  not  subject  to  the 
grounds  of  demurrer  interposed.  It  la  ar- 
gued that  the  engineer  had  a  right  after  see- 
ing plaintiff's  intestate  on  the  track,  to  pre- 
sume that  she  would  get  off.  It  Is  averred 
in  the  count  that  the  deceased  was  an  infant 
14  months  and  23  days  old,  and  It  is  not  to 
be  supposed  that  one  of  such  tender  age 
would  appreciate  the  perilous  situation,  or 
have  sufficient  Judgment  and  discretion  to 
extricate  herself.  The  presumption  that  one 
so  young  would  appreciate  the  peril  of  an  ap- 
proaching train  and  avoid  it  by  getting  off 
of  the  track  would  be  unreasonable.  This  Is 
not  a  suit  by  the  parent  to  recover  pecuniary 
compensation,  but  the  action  is  in  the  name 
of  the  personal  representative  ot  the  deceas- 
ed. If  death  had  not  resulted,  and  the  action 
had  been  brought  by  the  infant  who  la  al-. 
leged  to  have  been  under  15  months  ot  age, 
neither  the  contributory  negligence  of  the  In- 
fant nor  that  of  her  paroits  would  have  been 
available  as  a  defense  to  the  action.  A.  O. 
S.  R.  B.  Co.  V.  Burgess,  116  Ala.  509-615,  22 
South.  913.  There  was  no  error  In  sustain- 
ing the  demurrers  to  the  pleas  ot  contribu- 
tory negllgenca 

The  witness  Mrs.  Forrlster,  having  testi- 
fied that  she  lived  near  a  railroad  all  of  her 
life  and  knew  "the  blows  of  an  engine,  and 
that  there  were  two  long  blasts  of  the  whis- 
tle," was  competent  to  testify  the  meaning  of 
such  signal. 

The  frequency  of  travel  and  the  use  of  the 
path  along  the  side  of  the  track  by  the  pub- 
lic where  the  accident  occurred,  at  and  pri- 
or to  the  time  of  the  accident  was  within 
the  Issues;  and  hence  the  evidence  of  the 
witness  McCutchen  as  to  the  frequency  of 
use  of  the  path  by  the  public  in  1904  was 
competent  The  purpose  of  this  evidence  be- 
ing to  fix  a  knowledge  of  conditions  on 
the  defendant  and  its  servants,  the  length  ot 
time  covered  by  the  public  travel  along  the 
path  was  relevant 

The  grounds  of  objection  to  the  question 
to  the  witness  Osborne  as  to  within  what 
distance  a  train  could  be  stopped  on  a 
straight  track  with  slight  upgrade,  equipped 
with  air  brakes,  and  drawing  seven  or  eight 
cars,  and  running  at  a  speed  of  about  86 
miles  an  hour,  were  that  it  called  for  illegal 
evidence  and  that  the  witness  was  not  shown 
to  be  an  expert  The  evidence  called  for 
under  the  Issues  In  the  case  was  relevant 
and  not  Illegal.  The  witness  testified  that 
he  had  been  an  engineer  for  2  or  3  years  on 
the  Louisville  &  Nashville  Railroad,  about 
20  years  ago,  and  had  since  that  time  ob- 
served the  operation  of  trains  and  for  the 
past  8  or  4  years  lived  near  the  defendant's 
railroad,  and  had  noticed  the  trains  operated 
on  that  railroad,  equipped  with  air  brakes. 
We  think,  under  this  evidence,  the  witness 
was  shown  to  be  qualified  to  testify  his  opin- 
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Ion,  and  the  court  committed  no  error  In 
overruling  the  objections  on  tlie  grounds 
stated. 

The  eyidence  tended  to  show  that  the  track 
where  the  acddent  occurred  was  straight  for 
a  distance  of  at>out  two  miles  in  the  direction 
from  which  the  train  was  approaching,  and 
it  was  in  the  daytime,  with  nothing  to  ob- 
struct the  view,  and  that  the  engineer  was 
loolilng  ahead.  On  this  state  of  the  evidence 
it  has  been  repeatedly  held  by  this  court  that 
it  becomes  a  question  for  the  Jury  whether 
the  engineer  did  or  did  not  see  the  obstruc- 
tion on  the  trade,  notwithstanding  be  may 
testify  that  he  did  not  see  it.  If  be  did  see 
the  obstruction,  in  .this  case  the  child,  if  in 
fact  it  was  on  the  track,  and  that  is  also  a 
question  for  the  Jury,  and  willfully  failed,  or 
with  reckless  indifference  of  consequences 
omitted,  to  use  preventive  means  or  effort  to 
avoid  the  injury,  after  discovery  of  peril,  it 
discovered  in  time  for  preventive  effort,  he 
would  be  guilty  of  wanton  wrong.  These 
were  all  questions  for  the  Jury  under  the 
evidence. 

What  we  have  said,  we  think,  will  be  a  suf- 
ficient guide  on  another  trial ;  and  for  the  er- 
rors indicated  the  Judgment  is  reversed,  and 
the  cause  remanded. 

Reversed  and  remanded. 

SIMPSON,  DENSON,  and  McCLELLAN, 
JJ.,  concur. 


(158  Ala.  aM) 

MURRY  V.  STROTHER. 
(Supreme  Court  of  Alabama.     Dec.  16,  1908.) 

1.  Pbincipal  and  Subett  (J  175*)— Indemiii- 
TT  TO  Surety— Assignment. 

A  mortgage  given  to  indemnify  the  mort- 
gagor's sureties  for  payment  of  the  costs  of  a 
suit  may  be  assigned  as  security  to  one  who  has 
paid  such  costs. 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Surety,  Cent.  Dig.  i  508;   Dec.  Dig.  {  175.*] 

2.  Appeal  and  Errob  (§  843»)  —  Review — 
Matters  Not  Necessary  to  Decision. 

Whether  a  mortgagor,  seeking  to  redeem, 
was  bound  to  tender  money  to  cover  certain 
items  claimed  by  the  mortgagee,  wiil  not  be  con- 
sidered on  appeal  from  a  finding  that  a  sufficient 
tender  had  not  been  made,  where  it  appears  that 
the  tender  made  did  not  cover  other  items  to 
which  the  mortgagee  was  clearly  entitled. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  U  3331,  3338;  Dec.  Dig.  { 
843.»] 

Appeal  from  Chancery  Court,  Tallapoosa 
County ;  W.  W.  Whiteside,  Chancellor. 

Suit  by  J.  Murry  against  J.  W.  Strother. 
Prom  a  decree  for  respondent,  complainant 
appeals.    AfiBrmed. 

Ida  Murry,  wife  of  complainant,  executed 
a  mortgage  to  Julia  Murry  on  her  Interest 
to  certain  described  lands,  tn  which  orator 
Joined.  This  mortgage  was  executed  on  the 
26th  day  of  October,  1806.  On  the  13th  day 
of  January,    1898,    Ida    Murry  conveyed   to 


complainant,  J.  Murry,  her  interest  In  said 
land,  sabject  to  the  mortgage  above  set  out. 
On  the  17th  day  of  May,  1901,  Jnila  Murry 
filed  a  bill  to  foreclose  her  mortgage  on  these 
lands,  and  on  the  3d  day  of  April,  1905,  the 
sale  was  had,  and  on  the  7th  day  of  June, 
1905,  the  sale  was  reported,  and  a  few  days 
thereafter  confirmed,  at  which  sale  the 
Schuesslers  became  the  purchasers.  Before 
the  sale,  however,  the  present  complainant 
took  an  appeal  from  the  decree  to  the  Su- 
preme Court,  and  in  order  to  perfect  his  ap- 
peal and  to  make  a  supersedeas  bond  the 
complainant  executed  to  W.  O.  Stone  and  R. 
Lb  Johnston  a  mortgage  on  said  land  to  hoid 
them  harmless  on  account  of  an  adverse  de- 
cree, and  said  Stone  and  Johnston  signed 
complainant's  appeal  bond  and  became  liable 
for  the  costs  of  appeal  and  the  costs  in  the 
chancery  court  Said  Stone  and  Johnston, 
upon  respondent  becoming  responsible  for 
the  costs,  assigned  and  transferred  in  writing 
all  their  interest  in  the  indemnity  mortgage 
executed  by  complainant  to  them.  Respond- 
ent, as  Junior  mortgagee,  redeemed  from  the 
Schuesslers  their  purchase  at  register's  sale, 
made  under  the  decree  of  the  chancery  court 
Murry  now  files  his  bill  against  Strother  to 
redeem  from  Strother,  and  tenders  to  Stroth- 
er the  amount  which  Strother  paid  to  redeem 
from  the  Schuesslers,  together  with  the  rega- 
lar  amount  of  interest,  taxes,  etc.,  but  declin- 
ed and  refused  to  pay  the  costs  for  which 
Strother  was  liable,  or  which  he  had  paid, 
and  for  which  the  Junior  mortgage  was  secur- 
ity. The  chancellor  decreed  that  complainant 
was  not  entitled  to  redeem  under  the  tender 
made  by  him. 

Bulger  &  Ryland,  for  appellant  James  W. 
Strother  and  George  H.  Sorrell,  for  appellee. 

TYSON,  a  J.  The  bill  in  this  cause  is  ex- 
hibited to  enforce  a  supposed  statutory  right 
of  redemption.  On  final  hearing  the  chan- 
cellor found  that  the  complainant  had  not 
tendered  a  sufficient  amount  to  pay  "the  pur- 
chase money,  with  10  per  cent  per  annum 
thereon  and  ail  other  lawful  charges,"  as  re- 
quired by  the  statute  (section  3507,  Code 
1896).  The  real  matter  of  controversy,  and 
the  one  presented  for  our  determination,  is 
whether  the  indemnity  mortgage  executed  by 
complainant  to  Stone  and  Johnston,  and  as- 
signed by  them  to  the  respondent  constitutes 
"a  lawful  charge"  upon  the  lands.  This  mort- 
gage was  given  by  complainant  to  Indemnify 
Stone  and  Johnston  against  any  loss  they 
should  sustain,  as  his  sureties,  upon  an  ap- 
peal bond  in  a  cause  appealed  by  him  from 
the  chancery  court  to  this  court 

The  decree  appealed  from  having  l>een  af- 
firmed, and  the  costs  adjudged  against  him 
and  his  sureties,  execution  was  Issued  out  of 
this  court  against  all  of  them  for  the  cost 
incurred  in  this  court.  It  was  In  considera- 
tion of  the  payment  of  this  cost  by  respond- 
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ent  and  of  the  assumption  by  blm  of  the 
costs  of  the  chancery  court,  for  whldi  the 
sureties  were  liable  upon  the  bond,  that  the 
transfer  or  assignment  of  the  mortgage  to 
the  respondent  was  made.  That  the  mort- 
gage was  assignable,  and  after  assignment 
became  a  valid  security,  and  therefore  a  law- 
ful charge  upon  the  lands  In  the  bands  of  the 
respondent,  for  the  amount  of  the  costs  ac- 
tually paid  by  him,  does  not  seem  to  ua  to 
admit  of  serious  controversy.  Had  Stone 
and  Johnston  paid  the  costs  of  this  court 
themselves,  they  would  have  had  a  debt,  which 
was  secured  by  the  mortgage,  and  which 
they  could  have  enforced  by  a  foreclosure  of 
it  Having  procured  the  respondent,  Stroth- 
er,  to  pay  their  debt,  they  had  the  right  to 
transfer  the  mortgage  to  him  as  a  security 
for  the  payment,  and  thus  invest  in  him  their 
right  to  the  mortgage  as  a  security  for  the 
money  so  paid  by  him.  1  Jones  on  Mort- 
gages (6th  Ed.)  I  802,  and  cases  cited  In  not& 

As  to  whether  or  not  the  mortgage  was  a 
lawful  charge  as  to  the  costs  assumed  by 
respondent,  which  be  has  never  paid,  and, 
therefore,  a  tender  of  which  was  indispen- 
sable, is  not  necessary  to  be  here  determined, 
since  the  testimony  undisputedly  established 
that  the  costs  paid  by  the  respondent  were 
not  included  lo  the  amount  tendered  by  com- 
plainant. 

Affirmed. 

SIMPSON,  ANDERSON,  and  DENSON, 
JJ..  concur. 


038  Ala.  HOT) 

ATLANTA  &  B.  AIR  LINE  RT.  v.  BROWN. 

(Supreme  (Toort  of  Alabama.     Dec.  17,  1908.) 

1.  Pleading  (f  52*)  —  Sbpabatk  Causes  of 
AcnoN— Skpabatk  Statement. 

The  complaint  in  an  action  against  a  rail- 
road company  for  trespass  on  land  by  stock  on 
•ccoQDt  of  the  failure  of  the  company  to  erect 
and  keep  in  proper  condition  cattle  guards, 
which  alleges  conjunctively  the  failure  to  put 
in  cattle  guards  and  the  failure  after  placing 
them  in  to  keep  them  in  repair,  is  not  demurra- 
ble because  it  combines  two  diHerent  causes  in 
one  coont.  since  both  must  be  proved  to  author- 
ise a  recovery. 

(Ed.    Note.— For   other  cases,   see   Pleading, 
Cent  Dig.  f  118;  Dec.  Dig.  |  62.»] 

2.  Bailboads    (S   103*)  — Oaxtle   Guabds  — 
constbdction  of— demand. 

Tlie  statute  requiring  every  corporation  op- 
erating a  railroad  to  put  in  cattle  guards  and 
keep  the  same  in  good  repair  whenever  the  own- 
er of  the  land  shall  make  demand  on  the  corpo- 
ration or  agents,  etc.,  simply  requires  demand 
oo  the  corporation  or  its  agents,  and  the  land- 
owner need  not  make  demand  on  the  special 
agent  who  Is  bound  to  construct  the  cattle 
guarda. 

[Ed.   Note. — For  other  cases,   see  Railroads, 
Cent  Dig.  tS  315,  317;    Dec  Dig.  |  103.»] 

3.  Railboads  (S  103*)— Cattle  Guabds— Rb- 
PATB — Demand. 

Code  1806,  S  3480,  requiring  every  railroad 
eompany  to  put  in  cattle  guards  and  keep  the 
same  in  repair  whenever  the  owner  shall  make 


demand  on  it  or  its  agents  and  show  that  such 
guards  are  necessary  to  prevent  the  depredations 
of  stock,  does  not  require  a  new  demand  when- 
ever cattle  guards  become  out  of  repair;  bat, 
when  the  demand  is  made  to  place  them,  it  be- 
comes the  duty  of  the  company  to  construct 
them  and  keep  them  in  repair. 

[Ed.   Note.— For  other  cases,   see  Railroads, 
Cent  Wg.  I  315;    Dec.  Dig.  {  103.*] 

4.  RAILBOAOB  (i  114*)— iNJtTBIES  FBOM  CON- 
8TBUCTI0N    AND    MAINTENANCE  —  INOUBSIOK 

OF  Cattle— Pleading. 

A  complaint  in  an  action  against  a  railroad 
company  for  trespass  on  land  hy  stock  on  ac- 
count of  the  failure  of  the  company  to  erect  and 
keep  in  condition  cattle  guards,  which  charges 
a  failure  to  keep  the  cattle  guards  in  repair  is 
sufficient  without  specifying  wliich  particular 
ones  are  out  of  repair. 

[Ed.   Note.— For  other  cases,   see  Railroads, 
Cent  Dig.  {  368;   Dec.  Dig.  |  114.*] 

5.  Railroads  (f  114*)— Injubies  fboic  Fah.- 
UBE  TO  Maintain  Catti.e  Ouabdb— Plead* 

INO. 

The  complaint  in  an  action  against  a  rail- 
road company  for  failing  to  erect  and  keep  in 
condition  cattle  guards,  which  alleges  that  cattln 
guards  were  necessary,  need  not  allege  that, 
when  a  demand  was  made  on  the  company  fot 
the  construction  of  cattle  guards,  plaintiff  show- 
ed to  the  company  that  cattle  guards  were  nec- 
essary :   that  being  a  matter  of  evidence. 

[EM.   Note.— For  other  cases,   see   Railroads, 
Cent  Dig.  f  868;   Dec.  Dig.  |  114.*] 

6.  RAILBOADS  ({  272*)— ElVIDENCE  OF  OWNEB* 

SHIP  OF  Road. 

In  an  action  against  the  "Atlanta  &  Bir- 
mingham Air  Line  Railway"  for  failure  to  erect 
and  keep  in  condition  cattle  guards,  proof  that 
the  railroad  that  ran  through  plaintifiTs  lands 
was  known  as  the  "Atlanta  &  Birmingham  Air 
Line  Railway"  and  was  assessed  in  that  name 
established  a  prima  fade  case  \  and,  on  defend- 
ant failing  to  introduce  any  evidence  to  the  con- 
trary, the  court  properly  based  its  charge  on 
the  idea  that  defendant  owned  the  road. 

(Ed.   Note.— For  other  casecK  see  Railroads, 
Cent  Dig.  {867;   Dec.  Dig.  »  272.*] 

7.  Tbespasb  (5  60*)  —  Injuries  to  Lard  — 
Measubb  of  Damages. 

In  an  action  for  trespass  to  land  itself,  the 
difference  between  the  value  of  the  land  before 
and  after  the  trespass  is,  as  a  general  rule,  the 
measure  of  damages. 

[Ed.    Note.— For   other   cases,   see  Treaiiass, 
Cent  Dig.  {  134 ;  Dec.  Dig.  «  50.*] 

8.  Damages  ((  112*)— iNjireiES  to  Reai.  Bs- 
TATE— Negligence— Measubb  of  Dauaqbs. 

In  an  action  for  negligence  resulting  in  in- 
jury to  land,  crops,  etc.,  the  recovery  is  limited 
to  the  value  of  the  thing  destroyed,  and  not  the 
difference  in  the  value  of  the  land  before  and 
after  such  destruction,  provided  the  thing  de- 
stroyed has  a  value  which  can  be  ascertained 
without  reference  to  the  soil. 

[Ed.    Note. — For   other   cases,    see   Damages, 
Cent.  Dig.  $|  281-283;  Dec.  Dig.  i  112.*] 

9.  Railboads  (S  114*) — Injubies  fbom  Fail- 
UBE  TO  Ebeot  Cattlk  Quabds — Measubb  or 
Damages. 

In  an  action  against  a  railroad  company 
for  injuries  to  land,  crops,  etc.,  by  trespassing 
stock,  on  account  of  the  failure  to  erect  ana 
keep  in  proper  condition  cattle  guEuds,  the 
measure  of  damages  is  the  value  of  the  thing  de- 
stroyed, and  not  the  difference  in  the  value  Of 
the  land  before  and  after  the  destruction. 

[Ed.   Note.— For   other  cases,   see  Railroads, 
Cent  Dig.  $  370 ;    Dec.  Dig.  $  114.*] 


•For  otlMT  eaaes  see  same  topic  and  section  NUMBBR  In  Dec  *  Am.  Diss.  IMT  to  data,  *  Raportsr  ladiMf 


Digitized  by 


Google 


74 


48  SOUTHBKN  RBPOBTBB. 


(All. 


10.  EviDXNOK  ({  472*)--Opiniom  or  Witrus- 
la— Invading  Pbovince  of  Jubt. 

'  It  is  the  province  of  the  jury  to  ascertain 
the  amount  of  damajies  to  crops  by  trespassing 
stool:  from  the  facts  testified  to,  and  a  witness 
cannot  give  his  opinion  as  to  the  amount  of  the 
damage. 

[Ed.  Note.— For  other  cases,  see  Etvldence, 
Dec.  Dig.  {  472.*) 

11.  DaUAOBS    ({    44*)— KXFENSBS    IRCUBBBD— 

Injubt  to  Pbopbbty. 

In  an  action  against  a  railroad  company 
for  failing  to  erect  and  keep  in  proper  condi- 
tion cattle  guards,  testimony  of  the  expenses  in- 
cured  by  plaintiff  in  trying  to  keep  trespassing 
stock  out  of  his  land  was  admissible,  provided 
plaintiff  could  not  recover  in  all  more  than  the 
amount  of  damages  which  be  would  have  been 
entitled  to,  had  not  the  expenses  been  incurred. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent.  Dig.  §f  90,  91 ;   Dea  Dig.  i  44.*] 

12.  EVIDBNCX  (I  355*)— Memobanda— Adius- 

SIBILITT. 

Where  memoranda  of  the  amount  of  dam- 
ages to  crops  by  trespassing  stock  wero  not 
made  at  the  time  of  the  examination  of  the 
crops,  and  the  witnesses  did  not  make  the  nec- 
essary statements  to  render  the  memoranda 
themselves  admissible,  nor  state  that  they  had 
an  independent  knowledge  of  the  matters  there- 
in contained,  the  court  erred  in  admitting  the 
memoranda  in  evidence  as  estimates  of  the  dam- 
ages. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  {{  1487,  1490;   Dec  Dig.  f  355.*] 

18.  Appeal  and  Ebbob  (i  lO-'iS*)— Habmless 
Ebbob— Admission  of  Evidence- Cubing 
BY  Instructions. 

The  error  in  admitting  as  evidence  memo- 
randa containing  estimates  of  damages  to  crops 
by  trespassing  animals  was  not  cured  by  a 
cbar;;e  stating  that  the  memoranda  were  not 
conclusive  evidence. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  i  4182;    Dec.  Dig.  {  1063.*] 

14.  Damages  («  109*)  —  Injubt  to  Land  — 
Measubb  of  Dakaoes. 

Where  one  was  prevented  from  cultivating 
his  land  by  the  depredations  of  trespassing 
stock,  though  he  had  the  land  prepared  for  cul- 
tivation, the  measure  of  his  damage  was  what 
be  lost,  and  not  the  rental  value  of  the  land. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent.  Dig.  {  273;    Dec  Dig.  $  109.*] 

15.  Lahdlobd  and  Tenant  (J  330*)— Iwjtjbt 
TO  Land — Kight  of  Action. 

A  landlord,  entitled  to  recover  as  rent  a 
share  of  the  crops,  may,  on  the  crops  being  de- 
scroyed  by  trespassing  stodc,  recover  to  the  ex- 
tent of  his  share. 

[Ed.  Note.— For  other  cases,  see  Landlord 
and  Tenant,  Dec.  Dig.  {  330.*] 

16.  Damages  (§  112*)  —  Dbstbuotior  or 
Cbopb— Measube  of  Damages. 

The  measure  of  damages  for  the  destruc- 
tion of  a  crop  is  the  value  of  the  crop  at  the 
time  it  was  destroyed. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  ^  281 ;   Dec  Dig.  i  112.*] 

17.  Damages  (8  112*)— DESTBUonoN  orCKOPS 
—Measube  of  Damages. 

Where,  in  an  action  for  injuries  to  a  crop 
of  grass  by  trespassing  stock,  there  was  no  evi- 
dence what  the  land  would  have  brought  for 
bay  and  pasturage,  and  plaintiff  proved  what 
the  grass  destroyed  was  worth,  an  instruction 
that  plaintiff  could  recover  what  the  land  would 
have  brought  for  hay  and  pasturage  was  erro- 
neous. 

fEd.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  S  281  ;   Dec  Dig.  S  112.*] 


18.  Landlobd  and  TxirART  (|  882*)  — Di- 
STBUoiioR  or  Cbops— MsASUBB  or  Daica- 

OES. 

Where,  In  an  aetton  for  the  deatractlon  of 
crops  by  trespassing  stock,  it  appeared  that 
plaintiff  had  leased  the  land  to  tenants  for  » 
share  of  the  crops,  and  there  waa  a  conflict  in 
the  evidence  of  the  amount  of  damages,  a  chaiys 
authorizing  the  jury  to  consider  the  damage  to 
the  entire  crops,  ana  not  only  to  plaintiff's  shan 
thereof,  was  erroneous. 

[Ed.  Note.— For  other  cases,  see  Landlord 
and -Tenant,  Dec  Dig.  {  332.*] 

19.  Damages    (5    69*)  —  Unliqitidated    De- 
mands— Interest. 

Where  the  damages  for  the  destruction  ol 
or  injury  to  property  have  an  ascertainabl* 
money  value,  it  is  proper  to  instruct  the  jury  to 
add  to  the  damages  ascertained  interest  from 
the  date  when  the  injury  was  dons. 

[Ed.  Note— For  other  cases,  see  Damages, 
Cent  Dig.  U  139,  140;   Dec  Dig.  {  60.*] 

Appeal  from  Circuit  Court,  St  Glair  Ootm- 
ty;    A.  H.  Alston,  Judge. 

Action  by  W.  T.  Brown  against  the  At- 
lanta &  Birmingham  Air  Line  Hallway  tor 
trespass  on  lands  by  stock  on  account  of  the 
failure  of  defendant  to  erect  and  keep  In 
proper  condition  cattle  guards.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Eto- 
versed  and  remanded. 

The  following  charges  were  refused  to  de- 
fendant: (1)  The  general  afDrmatiTe  charge. 
(2)  "I  charge  you  that  plaintiff  la  not  entitled 
to  recover  any  damages  tor  any  Injury  or 
any  destruction  of  the  crop  on  said  lands  In 
the  year  1905."  (3)  "I  charge  yon  that,  un- 
der the  evidence  in  this  case,  plaintiff  bad  no 
title,  interest,  or  property  in  the  growing 
crops  on  said  land,  during  1906,  for  which 
be  can  recover  damages  in  this  case."  (6)  "I 
charge  you  that  plaintiff  cannot  recover  dam- 
ages for  any  interest  or  property  In  tbe  crops 
which  might  have  been  growing  on  said 
land."  (9)  "I  charge  you  that  plaintiff  can 
only  recover  in  this  case  damages  for  such 
injury  to  his  reversionary  interest  in  said 
land  as  were  of  a  permanent  character,  and 
the  injury  or  destruction  of  said  crops  grow- 
ing on  said  land  during  the  year  1906  is  not 
such  an  injury  to  his  reversionary  Interest 
for  which  plaintiff  can  recover." 

The  complaint  was  in  the  following  lan- 
guage :  "Plaintiff  claims  of  defendant,  a  cor- 
poration, tbe  sum  of  $1,900  as  damages,  for 
that  defendant  is  a  corporation,  and  as  such 
corporation  was,  on  or  about  the  Ist  day  of 
January,  1905,  and  prior  thereto,  and  at  all 
times  during  tbe  year  1906,  engaged  In  the 
operation  of  a  railroad  in  and  through  St. 
Clair  county,  Ala.,  which  said  railroad  pass- 
ed through  tbe  grounds  and  fields  of  plain- 
tiff, to  wit,  through  tbe  lands  of  plalntlflr 
situated  in  the  town  of  Ragland,  and  of 
platntlfl!  situated  in  sections  7  and  18,  all  in 
township  16,  range  6  east,  and  all  situated 
in  St  Clair  county,  Ala.,  and  thereby  render- 
ed cattle  guards  or  stock  gaps  necessary  tc 
prevent  the  depredation  of  stock  upon  plaln- 
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tUTs  said  landa  and  growing  crop  on  said 
lande ;  that  defendant  negligently  failed  and 
refased  to  put  in  or  supply  cattle  guards  at 
the  several  points  where  said  railroad  en- 
tered the  said  land  of  plalntlfC,  so  as  to  pre- 
vent stock  of  all  diaracter  from,  entering  oa 
plalntifTs  land  and  destroying  plalntUTs  crops, 
which  were  at  the  time  growing  and  being 
grown  on  said  land,  notwithstanding  plaln- 
tlfl  made  repeated  demands  on  L.  B.  Parsons, 
the  superintendent  of  defendant,  prior  to  the 
injury  therelnafterwards  complained  of,  said 
railroad,  and  other  agents  of  said  railroad 
corporation,  to  have  good  and  sufficient  cat- 
tle guards  or  stop  gaps  placed  on  said  rail- 
road at  Bucfa  point  where  defendant's  said 
railroad  entered  the  lands  of  plaintifT,  but 
defendant  negligently  failed  so  to  do,  and 
as  a  proximate  result  of  such  negligence  of 
defendant,  and  by  reason  of  the  insufficient 
cattle  guards  or  stop  gaps  so  placed  by  de- 
fendant at  said  point  where  defendant's  said 
railroad  enters  the  said  lauds  of  plaintifT  and 
defendant's  said  negligent  failure  on  plain- 
tifTs  land  to  repair  the  same,  at  divers  times 
during  the  year  1906  large  numbers  of  cows, 
hogs,  goats,  horses,  and  other  stock  entered 
into  said  fields  and  lands  at  said  point  on 
defendant's  said  railroad,  and  injured  and 
destroyed  plaintiff's  fruit  trees,  growing  crops 
of  com,  wheat  grass,  hay,  and  cotton,  and 
did  great  depredation  to  plaintUTs  land  and 
all  crops  growing  thereon,  by  eating  said 
growing  crops,  tearing  down  said  fruit  trees, 
tramping  the  ground,  and  entirely  destroying 
plaintiff's  said  crop,  and  by  reason  of  such 
negligence  of  defendant  in  the  failure  to  re- 
pair and  put  good  and  sufficient  cattle  guards 
at  said  point  plaintiff  has  been  put  to  great 
expense  and  labor  and  loss  of  time  in  try- 
hig  to  keep  said  stock  out  of  his  said  fleld 
and  preventing  greater  d^redation,  all  to 
plaintiff's  damage." 

There  was  Judgment  for  plaintiff  in  the 
sum  of  $541.20. 

Tillman,  Ombb,  Bradley  A  Morrow  and  M. 
M.  Baldwin,  for  appellant.  M.  M.  Smitb  and 
Victor  H'.  Smith,  for  appellee. 

SIMPSON,  J.  This  action  was  brought  by 
the  appellee  against  the  appellant  to  recover 
damages  for  injuries  to  lands,  crops,  etc.,  by 
reason  of  the  defective  condition  of  the  stock 
gape  on  said  land.  Appellant  insists  that  the 
demurrer  to  the  complaint  should  have  been 
sostalned,  because  It  combines  two  different 
causes  in  one  count,  to^  wit,  the  failure  to 
put  in  the  cattle  guards  and  the  failure,  after 
they  were  placed  In.  to  keep  them  in  repair. 
This  ground  of  demurrer  was  not  well  tak- 
en, for  the  reason  that  said  causes  are  al- 
leged In  the  conjunctive,  the  only  effect  of 
wblcli  Is  that  both  must  be  proved. 

It  la  next  Insisted  that  the  complaint 
should  have  alleged  that  the  notice  was  giv- 
en to  some  agent  who  was  authorized  to 
place  the  cattle  guards  in.    The  statute  does 


not  so  require,  but  simply  requires  that  the 
demand  shall  be  made  on  the  "defendant  or 
their  agents."  The  citizen  is  not  supposed  to 
know  what  the  duties  of  the  several  agents  of 
the  railroad  company  are,  and  the  statute 
very  properly  fails  to  require  him  to  ascer- 
tain the  particular  one  wboee  duty  it  is  to 
place  the  cattle  guards  in. 

It  is  next  insisted  tliat  said  complaint  is 
subject  to  the  demurrer  because  it  does  not 
allege  that  demand  was  made  on  the  de- 
fendant or  Its  agent  to  repair  the  cattle 
guards.  The  statute  requires  the  railroad 
company  to  "put  cattle  guards  upon  such  rail- 
road and  keep  the  same  in  repair  whenever 
the  owner  *  *  *  shall  make  demand  upon 
them  or  their  agents  and  show  that  sndi 
guards  are  necessary  to  prevent  the  depreda- 
tions of  stock  upon  the  land."  C!ode  1896,  I 
8480.  We  do  not  construe  this  statute  to  re- 
quire a  new  demand  whenever  the  cattle 
guards  become  out  of  repair ;  but,  when  the 
demand  la  made  to  place  them,  it  then  be- 
comes the  duty  of  the  company  to  place  them 
in  and  keep  them  in  repair.  The  charge  of 
failure  to  keep  the  cattle  g:nards  in  repair  la 
sufficient,  without  specifying  which  partlca- 
lar  ones  are  out  of  repair.  The  description 
of  the  land  Is  sufficient  for  Identlflcatlon.  It 
is  not  necessary  to  allege  that,  when  the  de- 
mand was  made,  the  plaintiff  showed  to  the 
railroad  company  that  the  cattle  guards  were 
necessary.  That  is  a  matter  of  evidence, 
and,  when  it  is  shown  to  the  court,  that  Is 
a  sufficient  compliance  with  the  statute.  The 
complaint  alleges,  as  a  matter  of  fact,  tliat 
they  were  necessary. 

The  proof  that  the  railroad  that  ran 
through  plaintiff's  lands  was  known  as  the 
"Atlanta  &  Birmingham  Air  Line  Railway," 
was  assessed  In  that  name,  etc.,  was  suffi- 
cient to  make  out  a  prima  fade  case;  and, 
if  the  defendant  did  not  introduce  any  evi- 
dence to  the  contrary,  the  court  was  Justi- 
fied In  basing  its  charge  on  the  idea  that 
that  is  the  railroad  company  whose  road 
runs  through  plalntifTs  land. 

The  appellant,  in  arguing  assignments  8, 
3,  4,  and  6,  Insists  that  the  proper  measure 
of  damages  In  this  case  Is  the  difference  In 
the  valne  of  the  land  before  and  after 
the  depredation  by  the  stock,  and  that  It 
was  Improper  to  admit  testimony  as  to  the 
"hoorah  grass"  and  "Johnson  grass"  destroy- 
ed by  the  stock.  It  is  true  that  the  general 
rule  is  recognized  In  this  state  that.  In  an 
action  for  trespass  to  the  land  itself,  the 
difference  between  the  value  of  tbfr  land 
before  and  aft»  the  trespass  is  the  meas- 
ure of  the  damage.  Brinkmeyer  et  aL  t. 
Bethea,  139  Ala.  876,  3S  South.  906w  This 
is  not  an  action  of  trespass,  but  an  actloa 
for  negligence  resulting  In  injury.  The  tme 
rule  is  said  to  be  that  "if  the  thing  de- 
stroyed, although  it  is  part  of  the  realty, 
has  a  value  which  can  be  accurately  meas- 
ured and  ascertained,  without  reference  to 
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the  soil  in  which  It  etands,  or  out  of  which 
tt  grows,  the  recovery  must  be  for  the  value 
of  the  thing  thus  destroyed,  not  the  dlOfer- 
ence  In  the  value  of  the  land  before  and 
after  such  destruction."  Whltbeck  v.  N.  T. 
Cent  R.  R.  Co.,  36  Barb.  (N.  T.)  044-647. 
This  rule  is  applied  to  crops,  grass,  fruit 
trees,  etc.  Byrue  v.  Minneapolis,  etc..  Rail- 
way, 38  Minn.  212,  36  N.  W.  339,  8  Am.  St 
Rep.  608;  Railway  v.  Home,  69  Tex.  644, 
649,  9  S.  W.  440;  Galveston,  H.  &  S.  A.  Ry. 
V.  Rhelner  et  al.  (Tex.  Civ.  App.)  25  S.  W. 
972;  Berard  et  al.  v.  Atchison,  etc.,  R.  (Neb.) 
113  N.  W.  537;  Oresham  v.  Taylor,  51  Ala. 
505.  Our  own  court  has  said:  "If  the  tres- 
pass consisted  of  a  severance  of  a  part  of 
the  freehold  from  the  rest,  for  instance, 
growing  timber  or  minerals,  the  value  of  the 
thing  severed,  while  it  constituted  a  part  of 
the  freehold  at  the  time  of  severance,  and 
not  as  a  chattel  after  severance,  may  be  re- 
garded as  a  proper  measure  of  recovery" 
(Warrior,  etc.,  <3o.  v.  Mabel  Mining  Co.,  112 
Ala.  626,  20  South.  918);  and  again,  in  a  case 
where  damages  were  claimed  for  a  contin- 
uing trespass,  that  "the  difference  In  the 
value"  before  and  after  the  trespass  "is  an 
improper  measurement  of  damages,"  al- 
though it  might  tie  competent  evidence,  to 
be  considered  by  the  jury  in  connection  with 
the  other  evidence  (Abercrombie  v.  WilliamB 
&  Windham,  127  Ala.  180,  182,  28  South. 
387).  Where  there  is  damage  to  the  land, 
and  also  destruction  of  property  attached  to 
the  land  capable  of  ascertainment  as  to  its 
value,  recovery  may  be  had  for  both.  Re- 
ceivers, etc.,  V.  Ptluger  (Tex.  Civ.  App.)  25 
S.  W.  792;  Ft  Worth,  etc.,  R.  v.  Wallace, 
74  Tex.  581,  12  8.  W.  22T.  These  principles 
have  been  distinctly  applied  to  cases  where 
the  suit  is  for  damages  for  failure  to  keep 
the  cattle  guards  In  repair.  Smith  v.  Chica- 
go, etc.,  R.,  38  Iowa,  518,  522;  St  Louis  & 
8.  P.  Ry.  V.  Ritz.  33  Kan.  4(H.  6  Pac.  533; 
K.  C,  M.  &  O.  Ry.  V.  Mayfleld  (Tex.  Oiv. 
App.)  107  S.  W.  940.  It  results  that  there 
was  no  error  in  the  matters  set  forth  in  said 
assignments. 

The  court  erred  in  allowing  the  witness 
(plaintiff)  to  testify  as  to  what  the  amount 
of  the  damage  done  to  the  fruit  trees  was. 
A  witness  cannot  give  his  opinion  as  to  the 
amount  of  damage.  The  province  of  the 
Jury  Is  to  ascertain  the  amount  of  damage, 
and  the  witness  must  testify  to  facts,  upon 
which  the  jury  must  base  Its  findings.  Don- 
nell  V.  Jones,  13  Ala.  490,  510,  48  Am.  Dec. 
50,  et  seq. ;  Montgomery  &  W.  P.  R.  v.  Var- 
ner,  19  Ala.  185;  Ala.  &  Pla.  R.  v.  Burkett, 
42  Ala.  83,  87,  88;  Chandler  t.  Bush,  84  Ala. 
102,  4  South.  207;  Dushane  v.  Benedict  110 
U.  S.  631,  647,  7  Sup.  Ct.  696,  80  L.  Ed.  810; 
Hames  y.  Brownlee,  63  Ala.  277;  Young  & 
Co.  V.  Cureton,  87  Ala.  727,  6  South.  352,  4 
Enc.  E)v.  pp.  12,  13.  For  the  same  reason  the 
question  to  said  witness,  "In  your  judgment 


what  was  the  Injury  or  damage  done  to  the 
land?"  and  the  question,  la  the  same  words, 
to  the  witness  Green,  plainly,  on  tlieir  face, 
called  for  illegal  testimony;  and  the  ques- 
tions and  answers  should  have  been  exclud- 
ed. There  was  no  error  in  allowing  the  wit- 
ness (plaintiff)  to  testify  in  regard  to  ex- 
pense which  he  incurred  in  trying  to  keep 
the  stock  out  of  his  land.  This  is  a  proper 
item  of  damage,  provided  the  plaintiff  could 
not  recover,  in  all,  more  than  the  amount  of 
damage  which  he  would  have  been  entitled 
to,  had  not  the  expense  been  Incurred.  St 
L.  &  S.  F.  R.  T.  Ritz,  33  Kan.  404,  6  Pa& 
533,  536;  13  Cyc.  154,  note  85. 

The  court  erred  in  admitting  the  estimates 
of  damages,  made  in  writing  by  several  par- 
ties, and  the  error  was  apparent  because, 
first  said  papers  were  admitted  as  evidence, 
and  not  merely  to  be  referred  to  by  the  wit- 
ness as  a  memorandum  to  refresh  his  own 
memory,  and  such  ex  parte  papers  are  not 
admissible;  second,  the  questions  and  an- 
swers, in  connection  with  the  admission  of 
said  papers,  called  for  the  opinion  of  the 
witness  as  to  the  amount  of  damage,  wblcli, 
we  have  seen,  was  Improper ;  third,  even  as 
memoranda  they  were  not  shown  to  have 
l>een  made  at  the  time  of  the  examination 
of  the  crops;  and,  fourth,  the  witness  did 
not  make  the  necessary  statement  to  ren- 
der the  papers  themselves  admissible,  nor 
did  be  state  that  be  had  an  independent 
knowledge  of  the  matters  therein  contained 
to  make  them  admissible  as  memoranda. 
Battles  T.  Tallman,  96  Ala.  403,  11  South. 
247.  That  part  of  the  oral  charge  of  the 
court,  referred  to  by  the  appellee,  did  not 
cure  this  error,  but  merely  stated  that  the 
memoranda  were  not  conclusive  evidence. 

The  court  erred  in  overruling  the  objec- 
tion to  the  question  to  the  plaintiff,  as  a 
witness,  "What  would  have  been  a  fair 
rental  value  in  money  of  the  40  acres  you 
were  prevented  from  cultivating?"  The  wit- 
ness had  testified  that  he  had  this  land  pre- 
pared for  cultivation,  and  was  prevented 
from  cultivating  it  by  the  depredations  of 
the  stock.  The  measure  of  his  damage  was 
what  he  lost,  not  the  rental  value  of  the  land. 

At  the  conclusion  of  the  testimony  the  de- 
fendant  "moved  the  court  to  exclude  all  the 
testimony  in  reference  to  the  destruction  or 
injiury  to  the  crops"  of  the  tenants,  and  "all 
testimony  as  to  the  damage  suffered  by" 
them,  which  motion  was  overruled.  There 
was  no  error  In  this.  The  testimony  shows 
that  the  terms  of  renting  to  said  tenants 
were  that  the  landlord  was  to  be  paid  one- 
third  of  the  com  and  one-fourth  of  the  cot- 
ton made  by  said  tenants  respectively,  so 
that  to  the  extent  of  one-third  the  plalntUC 
was  damaged  by  the  destruction  of  the  crops. 
y^hile  it  is  true  that  the  title  to  the  said  one- 
third  was  not  in  the  plaintiff,  yet  the  direct 
result  of  the  depredation   was   to   defeat 
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plaintiff's  recovery  of  rent  to  that  extent 

The  court  In  its  oral  diarge  Instructed 
tbe  jury  "tbat  they  could  take  any  portion 
of  the  year  to  determine  the  value  of  the 
crops  at  the  time  th^  were  destroyed." 
This  was  error.  While  various  ways  have 
been  suggested  by  different  courts,  such  as 
aacertainlng  what  the  probable  cost  would 
be  of  carrying  the  crop  on  to  maturity  and 
■abtracting  said  amount  from  the  probable 
value  of  the  crop  when  matured,  etc.,  yet 
these  are  but  methods  of  ascertaining  what 
is  recognized  as  the  better  rule,  to  wit,  that 
the  measure  of  damages  is  the  value  of  tbe 
crop  at  the  time  It  Is  destroyed.  4  Suther- 
land on  Damages  (3d  S>d.)  {  1023;  13  Qyc. 
153:  Gresham  v.  Taylor,  51  Ala.  505;  Gulf, 
etc.,  Ry.  V.  Nicholson  (Tex.  Civ.  App.)  25 
8.  W.  54.  Prom  what  has  been  said  in  re- 
gard to  the  rental  value  of  the  40-acre  tract 
which  tbe  plaintiff  bad  prepared  for  cnltl- 
vatlon.  It  results  that  the  court  erred  In  in- 
structing tbe  jury  that  the  plaintiff  could 
recover  tbe  reasonable  rental  value  of  said 
40  acres. 

The  court  erred  In  Instructing  the  jury 
that  tbe  plaintiff  could  recover  for  that  por- 
tion of  said  lands  having  crops  of  grass 
thereon  what  tbe  same  would  have  brought 
for  hay  and  pasturage.  There  was  no  evi- 
dence tending  to  show  what  said  land  would 
have  brought  for  hay  and  pasturage.  On  tbe 
contrary,  tbe  plaintiff  had  elected  to  prove 
what  the  grass  destroyed  was  worth. 

The  court  erred,  In  Its  oral  charge.  In  In- 
structing the  jury  that  they  were  to  consider 
the  injury  and  damage  to  the  entire  crops, 
and  not  only  to  one-third  thereof.  The 
plaintiff  could  not  recover  more  than  the 
amount  of  bis  damage,  which  covered  only 
one-tblrd  of  tbe  crops.  It  cannot  be  said 
that  tbe  jury  really  assessed  the  damages  at 
only  the  value  of  one-third  of  tbe  crop,  be- 
cause their  verdict  was  much  less  than  tbe 
majority  of  the  witnesses  testifled  to  as  the 
damages.  The  witnesses  were  not  in  har- 
mony on  this  matter,  and  the  jury  may  have 
Hionght  tbat  the  witness  who  placed  the 
damages  at  much  less  than  the  others  was 
entitled  to  more  credit 

The  court  at  the  request  of  the  plaintiff, 
charged  the  jury  that  if  they  believed  the 
evidence,  they  should  find  the  issue  in  favor 
of  tbe  plaintiff,  {or  damages  found,  "together 
with  Interest  from  tbe  time  of  such  depre- 
dation." The  an>ellant  insists  that  it  was 
erroneous  to  give  this  charge,  because  Inter- 
est Is  not  recoverable  In  this  action.  This  Is 
a  matter  that  has  received  a  great  deal  of  con- 
sideration at  the  hands  of  the  courts  in  vari- 
ous jurisdictions,  with  different  results  as  to 
the  right  to  recover  interest  in  actions  of 
tort  Several  jurisdictions,  treating  the  mat- 
ter logically,  bold  that  as  Interest  at  com- 
mon law,  was  not  recoverable  at  all  un- 
less there  was  a  contract  providing  for  it 
the  statute  Is  the  only  authority  for  It  and 


where  the  statute  provides  for  Interest  <»ily 
In  actions  on  contracts,  expressed  or  implied 
It  caunot  be  recovered  In  an  action  of  tort 
until  the  damages  have  beea  ascertained  and 
reduced  to  judgment  City  of  Chicago  t. 
Allcock,  86  111.  884;  Greeley  S.  L.  ft  P.  By. 
V.  Yount  7  Colo.  App.  189,  42  Pac.  1028; 
Pittsburgh,  Pt  W.  ft  O.  Ry.  ▼.  Swlnncy,  8T 
Ind.  686,  696,  697;  New  York,  etc.,  R.  v.  Es- 
till, 147  n.  S.  591,  619,  622,  18  Sup.  Ot  444, 
37  L.  Bd.  292.  Others  hold  that  whUe,  in 
sucb  cases.  Interest  Is  not  recoverable  as  a 
matter  of  right  yet  the  jury  may.  In  fheir 
discretion,  take  the  delay  into  consideration 
and  adopt  tbe  rate  of  Interest  as  a  measure 
of  damages  for  such  delay,  though  the  judge 
cannot  direct  them  to  add  Interest  Richards 
V.  Citizens'  N.  Gas  Co.,  130  Pa.  87,  40,  41,  18 
Atl.  600;  Pittsburgh,  Ft  W.  ft  a  Ry.  T. 
Swlnney,  Ex'r,  97  Ind.  586,  596,  597;  Law- 
rence R.  R.  Ca  V.  Cobb,  85  Oblo  St  94,  98,  99; 
Wabrath  t.  Redfleld,  18  N.  Y.  457,  462;  Maira 
et  aL  V.  Manhattan  R.  E.  Ass'n,  89  N.  Y.  498, 
507;  Duryee  v.  Mayor,  etc.,  of  New  York,  96 
N.  Y.  478,  499;  Parrott  v.  Knickerbocker, 
etc.,  Co.,  46  N.  Y.  361-369.  Still  others  al- 
low It  as  a  matter  of  right  Taylor  et  aL 
V.  Bay  City  St  Ry.,  101  Mich.  140,  69  N.  W. 
447,  and  cases  cited;  Gates  t.  Comstock, 
113  Mich.  127,  71  N.  W.  515,  616;  Everett  t. 
Gores,  92  Wis.  527.  66  N.  W.  616;  Parrott 
T.  Housatonic  R.  R.,  47  Conn.  675.  See,  also, 
generally,  2  Sutherland  on  Damages,  pp.  969, 
974,  {  355;  4  Sutherland  on  Damages,  f 
1026;  22  Cyc.  pp.  1475,  1500,  et  seq.;  16  Am. 
&  Eng.  Bncy.  Law,  pp.  1027,  1031;  2  Red- 
fleld on  Negligence  (5th  Ed.)  (  747. 

In  this  state  our  court  has  stated  that, 
"whenever  one  party  has  a  legal  right  to  re- 
cover of  another  a  debt  or  damages  as  due 
at  a  particular  time,  be  Is  entitled  to  Inter- 
est as  an  Incident  from  the  maturity  of  tb* 
demand  until  the  trial,  unless  some  rule  ot 
law  declare  otherwise."  Stoudenmeier  y. 
Williamson,  29  Ala.  558,  569.  Tbat  case, 
however,  and  those  therein  cited,  were  act- 
ing on  contract  Our  court  baa  recognized 
the  right  to  recover  Interest  In  actions  of 
trover,  stating  that  the  object  is  "to  give 
to  tbe  plaintiff  a  full  indemnity  for  tbe  In- 
jury sustained  by  the  wrongful  conversion, 
*  *  *  and  to  prevent  the  defendant  from 
deriving  any  benefit  from  his  own  wrongful 
act"  and  also  stating  tbat  there  are  excep- 
tions to  tbe  rule.    Williams,  Adm'r,  v.  Crum, 

27  Ala.  468,  470.  The  rule  of  interest  In  cas- 
es of  trover  Is  recognized  in  other  cases. 
Ewing  V.  Blount  20  Ala.  694;  Curry  t.  Wil- 
son, 48  Ala.  638;  Linam  t.  Reeves,  68  Ala. 
89,  91;  Burks  T.  Hubbard,  69  Ala.  880,  884; 
Sbarpe  &  Son  v.  Barney,  114  Ala.  861,  862, 
363,  21  South.  490;  Birmingham  MIn.  R.  v. 
Tenn.  C,  I.  &  R.  R.  Co.,  127  Ala.  138,  147, 

28  South.  679;  Brooks  t.  Rogers,  101  Ala. 
112,  126,  13  South.  386.  This  court  has  also 
stated  that.  In  a  case  claiming  damages  for 
stock  killed  by  a  railroad,  the  jury  sbonld 
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allow  Interest  from  tbe  date  of  the  killing. 
Oa.  Fac.  B.  R.  Co.  v.  Fnllerton,  79  Ala.  299, 
308;  A.  O.  8.  B.  R.  Co.  y.  McAlplne,  75  Ala. 
114,  121.  Tbe  case  of  Bradley  et  al.  y.  Har- 
den, Adm'r,  73  Ala.  70,  was  an  action  against 
tbe  sureties  on  tbe  bond,  altbongb  tbe  liabil- 
ity was  claimed  to  have  arisen  from  tbe 
conversion  by  tbe  principal.  In  FaU's  Adm'r 
V.  Presley's  Adm'r,  50  Ala.  342,  the  action 
was  trespass,  and  the  conrt  say  that  the 
general  rule  Is  "that  where  trespass  is 
brought  for  the  destruction  of  personal  prop- 
erty, and  no  circumstances  of  aggravation 
are  shown,  the  action  is  to  be  regarded  as 
one  of  trover,  and  the  value  of  the  proper- 
ty, with  Interest  on  such  value,  furnishes 
the  rule  for  the  measure  of  damages,  be- 
cause, if  the  owner  *  *-  *  gets  the  value 
of  the  property  *  *  *  and  interest,  that 
is,  in  effect,  a  sale."  Fage  346.  In  a  case 
wherein  the  only  matter  for  decision  was 
whether  a  claim  against  a  ferry  keeper  and 
the  sureties  on  bis  bond  for  damages  result- 
ing from  negligence  In  operating  tbe  ferry 
was  provable  in  bankruptcy.  Judge  Stone,  In 
delivering  tbe  opinion  of  this  court,  said 
that  the  measure  of  recovery  was  "the 
amount  of  the  injury  sustained,  to  which  In- 
terest may  be  added."  Borden  v.  Bradshaw, 
68  Ala.  362.  The  case  of  Jean  v.  Standiford, 
39  Ala.  317,  In  which  Interest  was  not  al- 
lowed, is  placed  distinctly  on  the  ground 
that  the  suit  was  for  a  statutory  penalty; 
and  the  case  of  Olldden  v.  Street,  68  Ala. 
600,  rests  entirely  on  that  case. 

While  there  is  much  force  in  the  argu- 
ments brought  forward  by  other  courts 
which  have  held  otherwise,  yet  we  feel  bound 
by  tbe  decisions  of  our  own  courts,  especial- 
ly those  In  the  cases  of  Ballroad  v.  McAl- 
plne, 75  Ala.  113,  and  Ballroad  v.  Fullerton, 
79  Ala.  298,  to  hold  that  where  tbe  damages 
claimed  are  for  property  which  has  been  de- 
stroyed or  Injured,  which  has  an  ascertain- 
able money  value,  it  is  proper  to  instruct 
the  Jury  to  add,  to  the  damage  ascertain- 
ed, Interest  from  the  date  when  the  Injury 
was  done.  It  is  true  that  some  of  the  cases 
which  allow  Interest  provide  that  it  shall 
commence  only  from  the  date  when  tbe  suit 
is  commenced;  but,  if  the  plaintiff  Is  en- 
titled to  Interest  at  all,  we  are  unable  to 
see  upon  what  principle  it  should  be  post- 
poned from  the  time  when  the  right  of  ac- 
tion ac<;rued  to  the  commencement  of  the 
suit 

There  was  no  error  in  the  refusal  to  give 
the  general  charge  in  favor  of  the  defendant, 
nor  in  refusing  to  give  the  other  charges  re- 
quested by  the  defendant 

The  judgment  of  the  court  is  reversed,  and 
tbe  cause  remanded. 

TYSON,  C.  J.,  and  ANDBB80N  and  DEN- 
SON,  JJ.,  concor. 


(UT  Ala.  U» 
FENNSTIiVANIA  CASDAMT  00.  ▼. 
MITOHKIili. 
(Sopreme  Goart  «t  Alabama.    Dec.  17,  190&) 

1.  Fi.EAniNO  (S  409*)— Objections  to  Fobx— 

Tlioagh  the  plea  of  "^ot  guilty"  is  not  a 
proper  plea  In  an  action  on  a  policy  of  disabil- 
ity Insurance,  in  tbe  absence  of  a  demurrer 
thereto  it  will  be  considered  a  plea  of  the  gea- 
eral  issue. 

[Hd.  Note.— For  other  cases,  see  Pleading, 
Dec  Dig.  f  40e.*] 

2.  INBURANOS  (I  068*)  — AonOK  FOB  Iuddi- 

Nrrr— iNSTBUonon  as  to  BvioEiroa. 

In  an  action  on  a  policy  of  Insurance 
against  disaUlity  from  sickness,  providing  that 
defendant  would  not  be  liable  except  for  sick- 
ness commencing  after  the  policy  had  been  in 
force  60  days,  where  the  only  defense  was  thlU 
the  sickness  on  which  the  action  is  based  com- 
menced within  60  days  from  the  date  of  the 
policy,  it  was  not  error  to  Instruct  that.  If  tbe 
sickness  "for  which  idaintiff  claims  indemnity 
was  contracted  after  60  days"  from  tbe  policy, 
plalntltF  Is  entitled  to  recover,  though  snch  In- 
struction did  not  require  recoverv  to  be  baaed  on 
evidence  as  to  any  other  fact  necessary  to  make 
oat  plaintiff's  case. 

[Ed.  Note.— For  other  cases,  set  Insnran4», 
Dec  Dig.  f  669.*] 

Appeal  from  City  Court  of  Birmingham; 
0.  W.  Ferguson,  Judge, 

Action  by  Shaler  A.  Mltcbdl  against  tlM 
Pennsylvania  Casualty  Company.  From  a 
judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

E.  C.  Crow  and  Cabantss  &  Bowie,  for  k^ 
pellant.    Kerr  &  Haley,  for  appellee. 

SIMPSON,  J.  This  action  by  tbe  appelles 
against  the  appellant  is  on  a  policy  Insuring 
the  plaintiff  against  disability  from  sickness, 
etc  Pleas  1  and  2  were  in  abatement  plea 
3  was  tbe  general  Issue,  'and  plea  4  a  special 
plea  reciting  a  clause  in  the  policy  to  the  ef- 
fect that  tbe  company  would  not  be  liable 
except  for  sickness  or  disability  commencing 
after  the  policy  had  been  in  force  for  60 
days,  and  that  tbe  sickness  complained  of 
originated  before  the  expiration  of  the  60 
days.  Demurrers  were  sustained  to  pleas 
1  and  2,  while  the  demurrer  to  plea  4  was 
overruled;  and  issue  was  "joined  there- 
upon." We  take  this  expression  in  the  rec- 
ord to  mean  that  thereupon  Issue  was  Join- 
ed—that is,  on  all  of  the  pleas  to  which  de- 
murrers had  not  l>een  sustained,  to  wit,  that 
of  the  general  issue  and  the  special  plea  set 
out 

On  tbe  request  of  the  plaintiff  the  court 
charged  tbe  jury  as  follows,  to  wit:  "The 
Jury  are  instructed  that,  if  they  find  from 
tbe  evidence  that  tbe  sickness  for  which  the 
plaintiff  claims  indemnity  was  contracted 
after  60  days  from  12  o'clock  noon  on  De- 
cember 4,  1906,  then  the  plaintiff  is  entitled 
to  recover  in  this  case."  It  is  insisted  that 
as  issue  was  Joined  on  the  plea  of  the  gen- 
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eral  Issue,  this  charge  Is  erroneous,  because 
It  was  not  hypothesized  on  a  belief  of  the 
evidence  as  to  other  facts  necessary  to  make 
out  the  plaintlfTs  cas&  The  plea  of  "not 
gnUty"  was  not  a  proper  plea  In  this  case; 
bot.  In  the  absence  of  a  demurrer  to  it.  It 
will  t>e  considered  as  a  plea  of  the  general 
issue.  Espalla  t.  Richard  &  Sons,  94  Ala. 
1S9,  10  South.  137.  However,  as  to  the  point 
insisted  on,  the  correspondence  introduced 
in  evidence  shows  that  the  only  objection 
raised  to  the  payment  of  the  policy  was  that 
the  sickness  commenced  within  60  days  from 
the  date  of  the  policy.  That  would  be  a 
waiver  of  all  other  defenses  (Oa.  Home  Ins. 
Co.  v.  Alien,  128  Ala.  451,  30  South.  537) ;  and 
the  entire  record  shows  that  that  was  the 
9nly  matter  litigated.  These  being  the  facts, 
there  was  no  error  In  the  giving  of  said 
duu^e.  It  left  for  the  determination  of  the 
Jury  the  only  controverted  question  in  the 
case. 
The  judgment  of  the  court  is  aflSrmed. 

TYSON,  C.  J.,  and  HARALSON  and  DEN- 
SON.  JJ.,  concur. 


(1»  Ala.  tST) 

TDTWILER  COAL,  COKE  &  IRON  CO.  t. 
TUVIN. 

(Sapreme  Court  of  Alabama.     Dec  17,  1908.) 

L  Trespass  (S  12*)— Tbespass  to  Rkai.  Es- 
tate—RiGHTrtn.  Entbt. 

Where  an  employer  placed  a  gate  across  a 
private  road  over  hia  land,  leading  to  a  hooae 
thereon  occupied  by  an  employ^  and  atationed 
roards  at  the  gate,  with  authority  to  exercise 
discretion  in  the  admission  of  persons,  and  a 
piard  admitted  a  third  person  wishing  to  col- 
lect a  debt  from  ttie  employ i,  the  third  per- 
son was  not  guilty  of  trespass  in  the  original 
eotiy  on  the  premises. 

IKA.   Note.— For   other  cases,   see   Trespass, 
Cent  Dig.  f  10;   Dec.  Dig.  I  W.*] 

Z  Trespass  (|  12*)— Tbespabs  to  Rial  Es- 

TATi— RiGirrrtJi,  Entbt. 

Where  an  employ^,  who  rented  a  houae  on 
tile  land  of  his  employer,  acouired  thereby  the 
right  to  have  persons  visit  the  house  on  bosi- 
Dess  or  pleasure  and  go  over  the  employer's 
land  in  so  doing,  no  one  aa  to  whom  the  right 
bad  been  acquiiid  could  be  guilty  of  trespass  in 
exercising  the  right;  and,  where  the  right  was 
acquired  by  the  contract  ot  renting,  It  could  not 
be  talien  away  by  a  mere  notice  to  aucb  per- 
ion,  so  long  as  the  contract  of  renting  remained 
in  force. 

[Ed.    Note.— For   other  cases,   see  Trespass, 
Cent.  Dig.  f  10 ;   Dec.  Dig.  i  12.*] 

S.  Easbuentb  (J  48*)— Wats— Wat  of  Neces- 
sity. 

Where  an  owner  of  a  tract  of  land  con- 
veys a  portion  thereof,  which  is  so  surrounded 
by  Ilia  ottier  land  that  the  purchaser  cannot 
bave  ingress  and  egress  to  and  from  it  save 
through  the  other  land,  and  there  is  no  stipula- 
tion or  circumstance  showing  a  contrary  inten- 
tion, the  law  eives  to  the  purchaser  a  way  of 
ntcessity,  which  attaches  to  the  conveyance  of 
the  land  aa  appurtenant  to  it;  but  the  owner 
bas  the  right  to  designate  the  way,  and  if  he 


falla  to  do  so  the  purchaser  haa  the  rl^t,  and 
where  neither  designates  it  the  war  used  by 
common  consent  will  l>e  oonaidered  tne  way. 

[Ed.  Note.— For  other  cases,  see  E]asement% 
Cent  Dig.  f  106;   Dec.  Dig.  |  48.*] 

4>  Easkuxhtb  (1 44*)— Wats— Wat  or  Nbom* 
emr. 

Since  a  lease  for  a  period,  long  or  short, 
carries  with  it  the  incidents  of  a  conveyance,  a 
lessee,  occupying  lands  aurrounded  by  the  lands 
of  hla  landlord,  will,  in  the  abaence  of  stipula- 
tions to  the  contrary,  be  entitled  to  the  aams 
ingress  and  egreas  that  a  pnrchaaer  of  the  land 
would  have ;  and  where  the  owner  of  a  tract  of 
land  leasea  to  a  tenant  a  portion  thereof  for  oc- 
cupation aa  a  dwelling,  and  there  la  no  agree- 
ment to  the  contrary,  the  tenant  has  the  right 
to  nse  all  sndi  apparent  ways  aa  are  reason- 
ably necessary  to  the  enjoyment  of  the  prc^ierty 
which  lie  has  leased,  and  the  owner  cannot  ex- 
clude the  tenant  from  the  reasonable  use  of  such 
ways,  and  cannot  exclude  therefrom  iiersons 
who,  with  the  landlord's  permission,  desire  ta 
use  sudi  ways  for  the  purpose  of  visiting  the 
tenant's  dwelling  to  transact  business  with  ulm: 
but  tlie  tenant  cannot  put  the  way  to  a  nse  that 
will  put  an  additional  servitude  on  the  land- 
lord'a  other  lands. 

[E^.  Note.— For  other  cases,  see  Easements. 
Cent  Dig.  I  96;    Dee.  Dig.  |  44.*] 

5.  Easements  (|  52*)  —  Wats  —  Wat  of  N»- 
cessitt. 

While  a  way  of  necessity  Is  a  matter  of 
presumption,  and  may  be  restricted  by  special 
contract,  yet,  in  the  absence  of  any  stipulation 
or  statute,  it  is  presumed  to  be  for  the  use  ot 
the  owner  and  his  family  and  employ^,  and  he 
may  license  others  to  use  It  for  the  purpose  ot 
coining  to  or  going  frMn  the  dominant  estate. 

[Ed.  Note.— For  other  cases,  see  BkBements, 
Cent  Dig.  I  113;   Dec.  Dig.  |  62.*] 

6.  Easkmbntb  (I  62*)  — Wats— Wat  or  N>> 

OESSITT. 

Where  a  way  la  appurtenant  to  an  estate, 
it  may  be  used  by  those  who  own  or  lawfully 
occupy  any  part  thereof,  and  by  the  persona 
lawfully  going  to  or  from  such  premises,  wheth- 
er they  may  be  mentioned  in  tlie  grant  or  not 

[Ed.  Note.— For  other  casea,  see  Basements. 
Cent  Dig.  i  113;    Dec.  Dig.  |  52.*] 

7.  Easements  (|  62*)  —  Wats  —  Wat  or  HM' 

OESSITT. 

Where  an  employs  in  a  mine  leases  a  bouse 
on  the  premises  of  the  employer,  and  thereby 
acquires  a  way  of  necessity  over  the  premises 
to  and  from  the  house,  the  way  of  neoesaity 
is  presumptively  one  for  the  convenience  of  the 
employ^,  and  only  so  long  aa  the  necessity  ex- 
ists ;  but  he  may  Invite  persons  to  visit  him, 
either  socially  or  on  buainesa,  and  such  persona 
traveling  the  way  are  not  treapaissen;  but  un- 
til he  extends  the  invitation,  either  actually  or 
by  implication,  no  third  person  can  claim  the 
benefit  of  the  way. 

[Ed.  Note. — For  other  caaes,  see  Easemsnts. 
Cent  Dig.  |  113 ;    Dec  Dig.  {  62.*] 

8.  Easevents  (f  52*)  — Wats  — Wat  or  Ne- 

CESSITT. 

An  employ^  in  a  mine  leased  a  house  on 
the  premises  of  the  employer,  and  thereby  ac- 
quired a  way  of  necessity  over  the  premises  to 
and  from  the  house.  The  employe  bought  fur- 
niture on  the  installment  plan,  and  a  third  per^ 
son  had  been  periodically  visiting  the  empfoytf 
at  the  house  to  collect  the  inatallments.  Held 
that,  though  it  might  be  inferred  that  the  third 
person  was  authorized  by  the  employ^  to  visit 
nim  to  collect  the  installments,  the  mere  desirt 
of  the  third  person  to  go  to  the  house  of  the 
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employs  to  collect  &  bill  would  not  be  a  legal 
excuse  for  entering  on  the  way. 

(Ed.  Note. — For  other  cases,  see  Easements, 
Cent.  Dig.  f  113;    Dec.  Dig.  t  52.*] 

9.  Easements  ({  26»)— Ways— Way  of  Neoks- 
sttr. 

Where  an  employe,  who  occupied  as  a  ten- 
ant a  house  on  bis  employer's  premises,  and  who 
acquired  a  way  of  necessitj;  over  the  premises 
to  and  from  the  house,  invited  a  third  person 
to  visit  the  house,  the  right  possessed  by  the 
employ^  to  use  the  way  inured  to  the  benefit  of 
the  third  person;  and,  since  the  right  was  ap- 
purtenant to  the  contract  of  renting,  it  could 
not  be  taken  away  by  mere  notice,  while  the 
contract  of  renting  remained  in  force. 

[Ed.  Note. — For  other  cases,  see  Easements, 
Cent.  Dig.  S  72%  ;   Dec  Dig.  i  2«J.*] 

10.  Easements  (i  24*)— Ways— Wat  of  Ne- 
cessity. 

Where  a  tenant,  who  possessed  a  way  of 
necessity  over  the  premises  of  the  landlord,  in- 
vited third  persons  to  visit  him,  the  invitation 
was  not  an  assignment  of  the  easement  of  the 
right  of  way,  but  was  merely  the  exercise  of 
the  right  which  the  tenant  possessed. 

['Ed.  Note.— For  other  cases,  see  Easements, 
Cent.  Dig.  $  66 ;   Dec.  Dig.  !  24.*J 

11.  False   Iufrisonmbnt   ({   3*)  —  Disrin- 

GUISHED    FBOM   MALICIOUS    PBOSKCUTION. 

A  complaint  which  alleges  that  defendant, 
acting  through  agents  acting  within  the  scope 
of  their  employment,  maliciously  and  without 
probable  cause  procured  a  warrant  for  the  ar- 
rest of  plaintiff,  that  by  virtue  of  the  warrant 
he  was  arrested  and  imprisoned  for  a  day,  that 
he  was  subsequently  brought  before  a  court  for 
trial,  and  that  the  court  adjudged  him  not  guil- 
ty, states  a  cause  of  action  for  false  imprison- 
ment, if  not  for  malicious  prosecution. 

[Ed.  Note.— For  other  cases,  see  False  Im- 
prisonment, Cent.  Dig.  i  2 ;  Dec.  Dig.  f  3.*J 

12.  Malicious  Pboseoution  (§  68*)— Actiorb 
-Evidence. 

Where,  in  an  action  for  malicious  prosecu- 
tion of  plaintiff  for  trespass  for  entering  on 
the  premises  of  defendant,  plaintiff  showed  that 
he  entered  the  premises  with  a  view  of  visiting 
a  tenant  thereon  to  collect  a  debt,  and  that  he 
entered  on  a  way  of  necessity  possessed  by  the 
tenant,  evidence  as  to  whether  the  debt  was  due 
from  the  tenant,  as  to  whether  there  was  any 
other  way  to  reach  the  tenant's  bouse,  and  as 
to  whether  the  way  in  question  was  the  way 
usually  traveled  was  admissible,  as  bearing  on 
the  question  of  the  way  of  necessity  and  as  to 
whether  that  way  had  been  established  by  con- 
sent. 

[£}d.  Note.— For  other  cases,  see  Malicious 
Prosecution,  Cent.  Dig.  {  117 ;  Dec.  Dig.  § 
68.*] 

13.  Malicious  Prosecution  (J  55*)— Actions 
-Attorney's  Fees. 

Where  the  complaint  in  an  action  for  ma- 
licious prosecution  does  not  specifically  claim 
attorney's  fees,  it  is  error  to  admit  testimony 
as  to  the  agreement  for  attorney's  fees. 

[EM.  Note. — For  other  cases,  see  Malicious 
Prosecution,  Cent.  Dig.  f  109;  Dec  Dig.  8 
65.*] 

14.  Malicious  Prosecution  (J  55*)— Actions 
—Attorney's  Fees. 

Where  the  complaint  in  an  action  for  ma- 
licious prosecution  specifically  claims  attorney's 
fees,  the  amount  recoverable  is  the  amount  prov- 
ed to  be  reasonable,  and  it  is  error  to  admit 
testimony  as  to  the  agreement  for  attorney's 
fees. 

[Bd.  Note. — For  other  cases,  see  Malicious 
Prosecution,  Cent.  Dig.  t  109;  Dec  Dig.  § 
55.*] 


IS.  Malicious  PBosEounov  (|  58*)— Aoxiona 

— Evidence. 

Where,  in  an  action  for  malicious  proeeca< 
tion  of  plaintiff  for  trespass  in  entering  oa 
the  land  of  defendant,  there  was  evidence  that 
the  entry  was  after  plaintiff  had  been  warned 
according  to  law,  testimony  as  to  whether  plain- 
tiff was  molesting  the  proper^  of  defendant 
was  inadmissible,  since  the  offense  of  trespass 
after  warning  was  complete  when  the  premises 
were  entered. 

[Ed.  Note.— For  other  cases,  see  Malicious 
Prosecution,  Cent  Dig.  I  117;  Dec  Dig.  | 
58.*] 

IS.  Malicious  Pboseoutioit  ({  58*)— Actions 
-Evidence. 

In  an  action  for  malidous  prosecntion  of 

Slalntiff  f  jr  trespass,  proof  that  the  president  of 
efendant,    a   corporation   was   present   at    the 
trial  of  plaintiff  for  trespass,  was  admissible  to 
show  the  part  taken  by  him  in  the  prosecution. 
[EJd.    Note. — For   other  cases,    see    Malicious 
Prosecution,  Cent.  Dig.  1 117 ;  Dec  Dig.  f  58.*] 

17.  Malicious  Prosecution  (I  58*)— Actions 
-Evidence. 

Where,  in  an  action  for  malicious  prosecu- 
tion of  plaintiff  for  trespass  on  the  premises  of 
defendant,  plaintiff  showed  that  he  entered  on 
the  premises  pursuant  to  the  consent  of  guards 
placed  on  the  premises  by  defendant,  questi<»is 
asked  the  president  of  defendant  corporation  as 
to  the  authority  delegated  by  him  to  the  guaidfs 
was  admissible;  for,  if  the  guards  had  author- 
ity to  admit  persons  Into  the  premises,  a  person 
who  entered  by  their  permission  could  not  be 
guilty  of  a  trespass  for  entering. 

[Ed.  Note.— For  other  cases,  see  Malicious 
Prosecution,  Cent  Dig.  f  117;  Dec  Dig.  I 
58.*] 

18.  Trial  (}  214*)— Instructions. 

In  an  action  for  malicious  prosecntion  of 
plaintiff  for  trespass,  based  on  his  entering  on 
the  premises  of  defendant,  an  Instruction  that 
defendant  was  in  possession  of  the  premises  on 
which  plaintiff  was  at  the  time  he  was  arrested 
was  properly  refused,  because  It  asserted  no 
principle  of  law. 

[EM.  Note. — For  other  cases,  see  Trial,  CSent. 
Dig.  {  480;    Dec  Dig.  t  214.*) 

19.  Malicious  Prosecution  (J  71*)— Actions 
-Evidence— Questions  for  Jury. 

Where,  in  an  action  for  malicious  prosecu- 
tion and  for  false  imprisonment,  based  on  Kr- 
resting  and  prosecuting  plaintiff  for  trespass, 
the  evidence  was  in  conflict  as  to  whether  the 
arrest  was  made  on  the  diarge  of  refusing  to 
leave  defendant's  premises  after  having  entered, 
or  on  that  of  having  entered  unlawfully  previ- 
ously, and  plaintiff  was  arrested  by  an  officer, 
the  refusal  to  give  the  general  charge  for  de- 
fendant on  the  count  of  false  imprisonment,  on 
the  ground  that  the  offense  was  committed  In 
the  presence  of  the  officer,  who,  under  Code 
1907,  8§  62(59-6273,  had  a  right  to  arrest,  so 
that  the  arrest  was  legal,  was  proper. 

[EM.  Note.— For  other  cases,  see  Malidoas 
Prosecntion,  Cent.  Dig.  (  160 ;  Dec  Dig.  f  71.*] 

20.  Trial  (8  143*)  —  Instructions— QeneraIi 
Charoe. 

Where  the  evidence  was  not  without  con- 
flict, there  was  no  error  In  refusing  to  give  the 
general  charge  requested  by  defendant. 

[EM.  Note. — For  other  cases,  see  Trial,  Oent. 
Dig.  8  342;    Dec  Dig.  $  143.*] 

Appeal  from  Olty  Court  of  Birmingham; 
0.  C.  Nesmlth,  Judge. 

Action  by  Abe  Tuvin  against  the  Tutwller 
Coal,  Coke  &  Iron  Company.    From  a  ]udg- 
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m^it  for  plaintiff,  defendant  appeals.     Re- 
Teraed  and  remanded. 

Count  4  was  as  follows:  "Plaintiff  claims 
of  defendant  $10,000  damages,  for  tbat  on, 
to  wit,  September  14th,  defendant,  acting 
by  and  through  Its  agents,  whose  name  or 
names  are  unknown  to  the  plaintiff,  who 
were  acting  within  the  scope  of  their  em- 
ployment, maliciously  and  without  probable 
cause  therefor  caused  one  R.  H.  Smith  to 
procure  from  W.  H.  Wooden,  a  justice  of 
the  peace  for  Jefferson  county,  Ala.,  his  war- 
rant for  apprehending  plaintiff  and  bringing 
bim  before  the  criminal  court  of  said  county, 
and  that  by  virtue  of  said  warrant  plaintiff 
was  arrested  and  Imprisoned  for  a  long  pe- 
riod of  time,  to  wit,  one  day,  and  was  sub- 
sequently brought  before  the  criminal  court 
of  Jefferson  coimty  for  trial,  which  court 
adjudged  the  plaintiff  not  guilty  of  the 
charge  under  which  he  was  arrested,  and 
that  said  prosecution  was  so  ended,  whereby 
plaintiff  was  Injured  In  his  credit  and  repu- 
tation, and  has  suffered  in  mind  and  body, 
and  has  been  prevented  from  carrying  on 
his  business  and  has  Incurred  expenses  In 
defending  himself." 

Demurrers  were  Interposed  to  said  count 
as  follows:  "(1)  It  does  not  appear  from 
said  count  that  defendant  did  not  have  prob- 
able cause  for  having  plaintiff  arrested  and 
imprisoned.  (2)  It  is  not  alleged  for  what 
alleged  defense  had  plaintiff  arrested  and 
Imprisoned.  (3)  It  la  not  alleged  that  R. 
H.  Smith  was  the  agrent  of  defendant,  or 
that  be  was  acting  for  defendant  In  the 
procurement  of  his  warrant  of  arrest  (4) 
Xo  facts  are  alleged  In  said  count  showing 
that  the  arrest  and  Imprisonment  of  plaintiff 
was  done  or  caused  by  defendant  malicious- 
ly or  without  probable  cause." 

Tlie  facts  sufficiently  appear  in  the  opin- 
ion of  the  court. 

The  following  charges  were  given  at  plaln- 
tUTs  request:  (3)  "I  charge  yon  that  If 
yon  find  from  the  evidence  that  MInsu  was 
rightfully  and  with  defendant's  leave  occu- 
pying a  house  on  defendant's  land,  and 
plaintiff  In  good  faith  for  the  purpose  of 
transacting  business  with  Mlnsu  by  the  road 
usually  traveled  and  the  nearest  and  most 
feasible  way,  and  therefore  went  on  defend- 
ant's land,  plaintiff  was  not  guilty  of  tres- 
pass after  notice."  (®  "I  charge  you  that 
it  Is  the  law  that  If  Oie  owner  of  a  tract  of 
land  leases  to  a  tenant  a  portion  of  the 
same  for  occupation  as  a  dwelling,  and 
there  Is  no  agreement  to  the  contrary,  the 
tenant  has  the  right  to  use  all  such  con- 
tiguous or  apparent  roads  and  ways  as  are 
reasonably  necessary  to  the  enjoyment  of 
tb«.  property  which  he  has  leased,  and  the 
ownM-  cannot  exclude  the  tenant  from  the 
reasonable  use  of  such  roads  and  ways,  and 
cannot  exclude  therefrom  persons  who  with 
defendant's  permission,  express  or  Implied, 
desire  to  use  sncb  roads  and  ways,  for  the 
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purpose  of  visiting  the  tenant's  dwelling  In 
order  to  transact  business  with  him." 

The  following  charges  were  refused  to  de- 
fendant: (15)  "I  charge  you  that  the  desire 
of  plalntlli  to  go  to  the  house  of  MInsu  to 
collect  a  bill  would  not  be  either  legal  cause 
or  good  excuse,  within  the  meaning  of  the 
law,  to  Justify  him  in  either  going  on  the 
premises  of  defendant  after  being  warned 
not  to  do  so,  or  his  failure  to  leave  said 
premises  after  being  requested  not  to  do  so." 
(17)  "I  charge  you  that  under  the  undisputed 
evidence  the  defendant  was  in  possession  of 
the  premises  on  which  plaintiff  was  at  the 
time  he  was  arrested."  (18)  "I  charge  you 
that,  although  MInsu  may  have  bad  the 
right  to  go  and  come  over  the  lands  of  de- 
fendant, this  right  would  not  In  any  way  In- 
ure to  plalntifTs  benefit,  and  even  If  yon  be> 
Ueve  from  the  evidence  that  Mlnsu  rented 
the  house  from  defendant,  and  thereby  ac- 
quired the  right  to  have  persons  visit  bis 
house  on  business  or  pleasure,  and  -go  over 
defendant's  land  In  doing  so,  that  the  for- 
bidding by  defendant  of  persons  going  to 
such  bouse  would  not  give  such  person  any 
right  of  action,  or  violate  any  right  of  sucu 
person." 

Percy  &  Benners,  for  appellant  George 
Hnddleston,  for  appellee. 

SIMPSON,  J.  This  suit  was  brought  by 
the  appellee  against  the  appellant  for  mali- 
cious prosecution  and  false  Imprisonment 
One  Mlnsu  was  an  employ^  of  the  defend- 
ant working  In  Its  mines,  and  occupied  a 
house  on  the  land  of  the  defendant  so  sit- 
uated that  It  could  not  be  reached  except 
by  passing  over  the  lands  of  defendant 
There  was  a  road  over  the  premises,  which 
had  been  used  by  employes  and  others,  but 
which  It  was  admitted  was  not  a  public 
road.  There  was  a  strike  among  defend- 
ant's employes,  and  the  defendant  had  plac- 
ed a  gate  across  said  road,  and  put  a  lock 
thereon,  and  stationed  guards  at  the  gate 
to  prevent  persons  from  entering  the  prem- 
ises, and  this  status  had  continued  for  three 
or  four  months.  The  plaintiff  approached 
the  gate  on  horseback,  having  In  his  posses- 
sion an  account  against  said  Mlnsu  for  col- 
lection In  favor  of  a  furniture  house  In 
whose  employment  he  was.  After  stating 
nis  business  to  the  guard,  he  was  permitted 
to  enter  the  premises,  but  was  afterwards 
stopped.  It  may  be  well  to  state,  in  the 
outset  that  if  the  plaintiff,  on  merely  stat- 
ing that  he  wished  to  go  In  to  collect  a  debt 
entered  upon  the  land  with  the  permission 
of  the  guards  placed  at  the  gate,  clothed 
by  the  defendant  with  the  discretion  to  ad- 
mit persons,  he  could  not  be  convicted  for 
trespass  in  the  original  entry  on  the  prem- 
ises, whatever  might  have  been  his  liability 
for  the  unlawful  refusal  to  leave  the  prem- 
ises after  being  requested  so  to  do. 

The  first  assignment  of  error  Insisted  <n 
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Is  that  numbered  36,  which  claims  error  in 
the  refusal  of  the  court  to  give  charge  No. 
18  requested  by  the  defendant  There  was 
no  error  In  refusing  this  charge.  If  MInsu. 
In  renting  the  bouse,  "thereby  acquired  the 
right  to  have  persons  visit  his  house  on  busi- 
ness or  pleasure,  and  go  over  defendant's 
land  in  so  doing,"  then  no  one  for  whom 
said  right  had  been  thus  acquired  conid  be 
guilty  of  trespass  In  exercising  such  right; 
and,  if  it  was  a  right  acquired  by  the  con- 
tract of  renting,  it  could  not  be  taken  away 
by  a  mere  notice  to  such  person,  so  long  as 
the  contract  of  renting  remained  in  force. 
Proudfoot  V.  Saffle,  62  W.  Va.  61,  6T  8.  B. 
256,  12  L.  B.  A.  (N.  S.)  482. 

Charge  No.  16,  requested  by  the  defendant 
and  refused,  brings  up  the  important  point 
specially  contended  for  In  this  case,  and 
that  is  whether  the  plaintiff  in  this  case, 
having  in  bis  bauds  a  claim  for  collection 
against  Mlnsu,  had  a  right  to  go  to  his  house 
over  th»  private  road  through  the  defend- 
ant's lands  against  the  objection  of  the  de- 
fendant It  is  a  well-recognized  principle 
of  law  that  If  A.,  owning  a  large  tract  of 
land,  conveys  to  B.  a  portion  which  is  so 
surrounded  by  A.'s  lands  that  B.  cannot 
have  Ingress  and  egress  to  and  from  the 
land  bought,  save  through  the  land  of  A., 
and  there  be  no  stipulations  and  circum- 
stances showing  a  contrary  intention,  the 
law  gives  to  B.  a  way  of  necessity,  and,  as 
this  way  of  necessity  attaches  to  the  convey- 
ance of  the  land,  it  is  appurtenant  to  It 
A.  has  the  right  to  designate  the  way,  and 
if  he  falls  to  do  so  then  B.  has  the  right. 
If  neither  designates  it,  but  a  way  is  used 
by  common  consent  that  will  be  considered 
the  way.  2  Washburn  on  Real  Property  (3d 
Ed.)  pp.  282  (•31),  306  (*51);  Tledeman  on 
Real  Property,  8  609;  23  A  4  E.  Ency.  Law, 
p.  13;  Benedict  v.  Barling,  79  Wis.  551,  48 
N.  W.  670;  Ellis  v.  Bassett,  128  Ind.  118,  27 
N.  EL  344,  25  Am.  St  Rep.  421;  14  Oyc.  p. 
1204.  A  lease  for  a  period,  long  or  short, 
carries  with  it  the  incidents  of  a  convey- 
ance; so  that  a  lessee,  occupying  lands  sur- 
rounded by  the  lands  of  bis  landlord,  would, 
in  the  absence  of  stipulations  to  the  con- 
trary, be  entitled  to  the  same  ingress  and 
egress  that  a  purchaser  would  have. 

While  a  way  of  necessity  is  a  matter  of 
presumption,  and  may  be  limited  or  restricted 
by  special  contract,  yet,  in  the  absence  of 
any  stipulation  or  statute.  It  is  presumed  to 
be  for  the  use  of  the  owner,  his  family,  and 
his  employes ;  and  he  may  license  others  to 
use  It  for  the  purpose  of  coming  to  or  going 
from  the  dominant  estate.  23  A.  &  E.  Ency. 
Law,  p.  25;  14  Cyc.  1208.  In  a  case  where 
a  right  of  way  over  a  private  alley  was  grant- 
ed, with  no  specifications  as  to  how  it  should 
be  used,  the  grantor  undertook  to  block  up 
the  way  so  as  to  leave  the  grantee  only  the 
right  to  pass  over  It  on  foot  while  the  gran- 
tee claimed  that  he  was  running  a  milk  house 
and  bad  a  right  to  use  It,  by  himself,  his  em- 


ployes, and  customers,  either  on  foot  or  Im 
vehicles;  and  the  Chancery  Oourt  of  New 
Jersey  held  that  "a  footway,  a  wagonway, 
a  passage  for  horses  or  other  animals,  are 
all  permissible  uses  of  a  way ;  *  *  *  nor 
is  the  owner  of  the  way  limited  to  Its  use  by 
himself  in  propria  persona.  The  way  belongs 
to  him  as  his  property.  All  persons  having 
occasion  may,  with  his  permission,  transact 
business  with  him  by  passing  to  and  fro  over 
the  way."  Shreve  v.  Mathis,  63  N.  J.  Bq. 
170,  178,  62  Atl.  234.  It  Is  also  stated  that, 
"where  a  way  Is  appurtenant  to  an  estate^ 
It  may  be  used  by  those  who  own  or  lawfully 
occupy  any  part  thereof  and  by  all  persons 
lawfully  going  to  or  from  such  premises, 
whether  they  be  mentioned  in  the  grant  or 
not"  14  C^c.  120& 

The  circumstances  and  conditions  of  the 
parties  and  premises  at  the  time  of  the  leas- 
tug  must  be  taken  into  consideration;  and, 
while  the  tenant  could  not  put  the  way  to  a 
use  that  would  put  an  additional  servitude 
on  the  servient  estate,  yet  It  may  be  used  for 
such  purposes  as  were  reasonably  within 
the  contemplation  of  the  parties  at  the  time 
of  leasing.  In  the  instance  suggested  by  the 
appellee,  where  a  room  In  an  office  building 
Is  rented  to  a  lawyer,  the  character  of  the 
building  and  the  purpose  for  which  the  room 
Is  rented  necessarily  indicate  that  it  waa 
within  the  contemplation  of  the  parties  that 
clients  and  other  persons  having  business 
with  the  lawyer  should  have  free  Ingress  and 
egress. 

So  the  question  arises  whether,  when  a 
miner,  who  is  working  the  mines  of  a  mine 
owner,  leases  a  house  on  the  premises  to 
live  in,  it  can  be  claimed  as  a  right  by  a 
third  party  who  has  a  demand  against  the 
miner,  to  travel  the  road,  against  the  protest 
of  the  owner,  to  collect  his  claim.  There 
must  be  some  line  of  distinction  between  a 
private  way  of  necessity  and  a  public  way. 
The  way  of  necessity  is  presumed  only  tor 
the  convenience  of  the  tenant,  and  only  so 
long  as  the  necessity  exists.  As  shown,  he 
may  invite  persons  to  visit  him,  either  so- 
cially or  on  business,  and  such  persona,  trav- 
ellng  the  way,  would  not  be  trespassers ;  but, 
untU  be  does  extend  the  invitation,  either 
actually  or  by  Implication,  no  tliird  person 
can  claim  the  benefit  of  using  the  private 
way. 

While  there  was  some  proof  in  this  case 
tending  to  show  that,  previous  to  the  time 
in  question,  the  plaintiff  had  be^n  visiting 
Mlnsu  periodically,  for  the  purpose  of  col- 
lecting the  Installments  on  the  furniture  as 
they  became  due,  and  this,  in  connection  with 
the  contract  made,  might  afford  an  inference 
that  the  plaintiff  was  authorized  by  Mlnsu 
to  visit  him  for  that  purpose,  yet  charge  16, 
requested  by  the  defendant,  does  not  hypoth- 
esize these  facts,  but  merely  that  the  desire 
of  plaintiff  to  go  to  the  house  of  Mlnsu  to 
collect  eta,  would  not  be  a  legal  excuse, 
etc.    The  mere  "desire  of  plaintiff  to  go  to 
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the  bouse  of  Mlnsn  to  collect  a  bill  would  not 
be  either  legal  cause  or  good  excuse,"  un- 
lesa  It  was  shown  to  have  been  connected 
with  drcumstances  showing  Mlnsu's  Invita- 
tion or  consent  Hence  charge  15  should 
hare  been  given. 

Charge  No.  3,  glvan  at  the  request  of  the 
plaintiff,  does  not  hypothesise  the  Invitation 
or  consent  of  the  tenant  for  the  plaintiff  to 
Tlslt  him  at  his  house,  and  should  have  been 
refused.  Charge  No.  8  does  hypothesize  the 
defendant's  permission,  and  it  was  properly 
given. 

Charge  No.  18,  requested  by  the  defendant, 
was  properly  refused.  As  shown  above,  there 
Is  evidence  in  this  case  which  tends  to  show 
that  the  plaintiff  may  have  been  invited  by 
Minsu  to  visit  the  premises  occupied  by  him, 
and,  if  that  was  the  case,  the  "right"  ac- 
quired by  Minsu  would  inure  to  the  beneflt 
of  plaintiff ;  and  (referring  to  the  latter  part 
of  the  charge)  if  Minsu,  by  renting  the  house, 
"ifaereby  acquired  the  right  to  have  persons 
visit  bis  house  on  business  or  pleasure,  and 
to  go  over  defendant's  lands  in  doing  so," 
that  right,  being  appurtenant  to  the  contract 
of  renting,  could  not  be  taken  away  by  the 
mere  notice,  while  the  contract  of  renting 
remained  in  force.  Proudfoot  v.  Saffle,  62 
W.  Va.  51,  67  S.  B.  256.  12  L.  R.  A.  (N.  S.) 
482:  The  Invitation  to  others  to  visit  him 
is  not  an  assignment  of  the  easement,  with- 
in the  authorities  referred  to  by  appellant 
(which,  it  may  be  further  said,  refer  to  per- 
sonal easements,  and  not  to  those  appurte- 
nant to  an  estate),  but  Is  merely  the  exercise 
of  the  right  which  the  tenant  acquires. 

There  was  no  error  In  overruling  the  de- 
mnrrer  to  the  fourth  count  of  the  complaint. 
If  not  good  as  a  count  for  malicious  prose- 
ration,  it  was  good  as  a  count  for  false  im- 
prisonment Davis  V.  Sanders,  133  Ala.  276, 
32  South.  499,  and  cases  cited. 

There  was  no  error  in  admitting  the  testi- 
mony as  to  whether  the  debt  was  due  by 
Mlnsn,  nor  as  to  whether  there  was  any  oth- 
er way  to  reach  Mlnsu's  house,  nor  as  to 
whether  the  road  In  question  was  the  road 
usually  traveled,  as  they  all  had  a  bearing 
upon  the  question  of  a  way  of  necessity  vel 
Don,  and  as  to  whether  that  way  had  been 
established  by  consent 

It  was  erroi^  to  admit  testimony  as  to  the 
agreement  for  attorney's  fees.  In  the  first 
place,  the  attorney's  fees  were  not  specially 
dalmed  In  the  complaint;  and,  second.  If 
they  had  l>een  specially  claimed,  the  amount 
recoverable  would  not  be  that  agreed  upon, 
trot  that  amount  proved  to  be  reasonable. 

Assignments  of  error  5,  6,  7,  and  8  are  not 
emtalned.  The  questions  objected  to  were, 
first  preliminary,  to  call  the  witness's  atten- 
tion to  the  time  Inquired  about,  and  then 
to  show  that  the  duties  of  the  guards  were 
sudi  as  to  place  them  under  the  direction 


of  the  defendant  as  to  the  matter  of  admit- 
ting  persons  on  the  premises,  ail  of  which 
was  legitimate. 

As  the  offense  of  trespass  after  warning 
would  be  complete  when  the  premises  were 
entered  after  having  been  warned  according 
to  law.  It  was  improper  to  allow  testimony 
as  to  whether  the  plalntUt  was  molesting  the 
property. 

The  questions,  on  cross-examination,  to  the 
witness  Tutwiler  as  to  his  presence  and  the 
presence  of  others  at  the  trial,  were  admis- 
sible on  cross-examipation,  as  tending  to 
show  the  part  taken  by  said  witness  (who- 
was  the  president  of  defendant)  In  the  prose- 
cution, and  to  test  his  recollection  of  the- 
facts.    Motes  v.  Bates,  74  Ala.  874,  877. 

The  testimony  regarding  the  establishment 
of  a  post  ofilce  on  the  premises,  and  the  al- 
lowance of  others  to  go  there,  should  have 
been  excluded.  There  was  no  pretense  that 
the  plaintiff  was  going  to  the  post  office,  and. 
any  permission  given  to  others  would  not 
inure  to  him.  Ooss  T.  State,  147  Ala.  12S,. 
129,  41  South.  875. 

There  was  no  error  In  overruling  the  ob- 
jections to  the  question  to  the  witness  Tut- 
wiler as  to  the  authority  delegated  by  hlm^ 
to  the  guards,  because,  if  the  guards  had 
authority  to  admit  persons  Into  the  premises, 
then  a  person  entering  by  their  permission 
entered  by  the  permission  of  the  defendant, 
and  could  not  be  guilty  of  a  trespass  for  en- 
tering. 

Charge  17,  requested  by  the  defendant 
asserts  no  principle  of  law,  and  was  properly 
refused.  Morrison  v.  State  (Ala.)  46  South. 
647,  648. 

Appellant  claims  that  Inasmuch  as  one 
count  is  for  false  imprisonment  and  the  of- 
fense was  committed  in  the  presence  of  the 
officer,  who,  under  sections  6269-6273  of  the 
Code  of  1007,  had  a  right  to  arrest  there- 
fore the  general  charge  asked  to  said  count 
should  have  been  given ;  the  argument  of  ap- 
pellant being  that  as  the  plaintiff  was  ar- 
rested by  the  officer  for  an  offense  committed 
In  his  presence,  the  arrest  was  legal,  nnt 
therefore  no  recovery  conld  be  had  for  false 
imprisonment  The  evidence  Is  In  conflict  as 
to  whether  said  arrest  was  made  on  the- 
charge  of  refusing  to  leave  after  having  en- 
tered, or  on  that  of  liaving  entered  unlawful- 
ly previously.  There  was  no  error  in  the 
refusal  to  give  said  charg& 

There  was  no  error  in  the  refusal  to  give- 
the  general  charge,  requested  by  the  defend- 
ant, as  to  malicious  prosecution,  as  the  evi- 
dence is  not  without  conflict 

The  Judgment  of  the  court  Is  reversed,, 
and  the  cause  remanded. 

TTSON,  0.  J.,  and  ANDBSfiON  and  DBN- 
SON,  JJ,,  Goncar. 
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NORTH  BIRMINGHAM  LUMBER  CO.  v. 
SIMS  &  WHITE. 

{Supreme  Court  of  Alabama.     Dec.  17,  IfiOS.) 

1.  CORPOBATIONS  ({  47*) — CoRPoaA.TS  Namb— 
CnANOE— Ert'ECT. 

A  change  in  a  corporate  name  has  no  more 
eCFect  upon  the  corporation's  identity  than  a 
change  of  name  by  a  natural  person  has  upon 
his  identity;  and  it  does  not  affect  ita  rights, 
Dor  lessen  or  add  to  its  obligations. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  {|  134,  135 ;   Dec  Dig.  |  47. •] 

2.  Pasties  (S  95*)— Amendjckht  of  DiFBtTTS— 
SaowiNO  Defendant's  Changed  Name. 

Where  a  contract  was  entered  into  with 
defendant  under  its  original  name,  which  was 
afterwards  changed,  and  plaintiff  subsequently 
sued  defendant  on  the  contract  under  its  orig- 
inal name,  an  order,  when  the  case  was  called 
for  trial,  that  it  should  proceed  against  defend- 
ant in  its  new  name,  which  was  in  effect  an 
amendment  of  the  summons  and  complaint  to 
make  the  action  one  against  defendant  in  its 
new  name,  was  proper. 

[E>1.  Note.— For  other  cases,  see  Parties,  Cent 
Ihg.  i  164 ;    Dec.  Dig.  §  95.*] 

8.  Evidence  (S  332*)  —  Documentabt  Evi- 
dence—Judicial Rbcobds— Becobd  of  Pbo- 
BATE  Court. 

Code  1806,  (  1816,  provides  that  all  tran- 
scripts of  books  or  papers  reguired  by  law  to  be 
kept  in  the  office  of  any  public  officer,  when  cer- 
tified by  the  proper  custodian,  must  be  received 
in  evidence  in  all  conrta.  Section  1819  provides 
that  transcripts  from  proceedings  required  to  be 
kept  by  any  sworn  state  officer  are  presumptive 
evidence  in  any  cause,  and  have  the  same  effect 
as  if  the  originals  were  produced  and  proved 
upon  the  custodian's  certificate.  Held  that, 
wnere  defendant  specifically  waived  the  objec- 
tion that  a  certified  copy  of  the  record  of  a  pro- 
bate court  was  not  offered,  it  was  not  error  to 
admit  the  original  record ;  It  being  competent 
evidence. 

[Ed.    Note.— For  other  cases,   see   Evidence, 
Cent  Dig.  S  1245 ;   Dec  Dig.  {  332.*] 

4.  Evidence  ({  354*)  —  Doouuentabt  EJvi- 
DENCE— Books  of  Aoootjnt. 

In  an  action  on  a  contract  for  sale  of  lum- 
ber, where  it  appeared  that  defendant  was  re- 
ceiving lumber  from  others  than  plaintiff,  and 
it  did  not  appear  that  a  person  in  defendant's 
employ,  alleged  to  have  entered  in  a  book  lum- 
ber received  from  plaintiff,  knew  where  the  lum- 
ber came  from,  nor  that  the  entries  in  the  book 
were  correct  nor  that  the  one  making  the  en- 
tries was  dead,  insane,  or  beyond  the  Jurisdic- 
tion of  the  court,  the  book  waa  properly  exclud- 
ed as  evidence. 

[Ed.   Note. — For  other  cases,   see   Evidence, 
Cent  Dig.  {»  1432-1483 ;   DecDlg.  |  354.*] 

5.  Appeal  and  Ebbob  (§  625*)— Review- In- 

STBUCnONS  —  NECESalTT    FOB    BUX    OF    EtX- 

CEPTI0N8. 

Charges  not  set  out  in  the  bill  of  excep- 
tions will  not  be  reviewed,  though  they  appear 
elsewhere  in  the  record. 

[E!d.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  2376;  Dec  l>i«.  <  525.*] 

8.  Appeal  and  Ebbob  (J  1064*)  —  Rbtibw  — 
Habuless  Ebbob— Instbuotiorb. 

In  an  action  on  a  contract  for  the  sale  of 
lumber,  it  was  not  reversible  error  to  charge 
that  the  court  "does  not  intimate  what  the  con- 
tract was,  but  instructs  that,  whatever  it  was, 
both  parties  are  bound  by  it,  and  either  one  vio- 
lating it  is  liable  for  the  violation,  if  any." 

[E».  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec  Mg.  (  1064.*] 


7.  Appeal  and  Ebbob   ((  1064*)— Review— 

Habkless  E)bbob— Instbuctions. 

In  an  action  on  a  contract  for  sale  of  lum- 
ber, it  was  not  reversible  error  to  charge  that  i{ 
the  jury  believe  that  the  agreement  was  not  ab- 
solute to  furnish  such  lumber  as  defendant 
should  order  absolutely,  but  only  U  they  could 
or  had  the  lumber,  then  that  contract  would 
prevail,  and  there  would  be  no  obligation  to  fur- 
nish it  unless  they  could  or  had  the  timber. 

[Ed.  Note.— For  other  case*,  ae*  Appeal  and 
Error,  Dec  Dig.  f  1064.*] 

Appeal  from  CII7  Court  of  Blrmlngbam ; 
O.  W.  Ferguson,  Judge. 

Action  by  Sims  &  White  against  the  North 
Birmingham  Lumber  Company.  Judgment 
for  plaintlflC,  and  defendant  appeals.  Af- 
firmed. 

The  bill  of  exceptions  shows  that  defraid- 
ant  offered  a  small  book,  called  the  "check 
book,"  which  was  used  by  a  colored  man 
named  Jack,  who  superintended  the  unload- 
ing of  lumber,  but  who  was  not  shown  to 
have  known  where  the  lumber  came  from, 
and  who  had  the  lumber  piled  up  in  defend- 
ant's yard.  It  was  further  shown  that  the 
book  was  a  book  of  original  entry  by  said 
Jack,  made  in  the  usual  course  of  business, 
in  checking  lumber  received  by  the  defend- 
ant, when  it  was  unloaded  from  the  cars  and 
placed  on  the  yard,  and  that  the  negro  nam- 
ed Jack  made  the  entries  In  the  book.  The 
book  purported  to  show  the  amount  of  culls 
received  from  the  plaintiff,  end  with  this 
book  defendant's  Inspector  inspected  the  lum- 
ber on  the  yard.  Evidence  was  then  offered 
to  show  that  the  man  that  made  the  entries 
In  the  book  was  not  In  the  employ  of  the  de- 
fendant at  the  time  of  the  trial,  and  had  not 
been  for  several  months  prior  thereto;  that 
when  last  seen  he  was  In  North  Birmingham, 
and  the  defendant  has  no  knowledge  of 
the  whereabouts  of  Jack,  and  did  not  know 
whether  he  was  in  the  state  or  dead. 

On  page  9  of  the  transcript  four  charges 
are  set  out  as  plaintiff's  given  charges;  but 
this  part  of  the  transcript  is  no  part  of  the 
bill  of  exceptions.  On  page  27  of  the  tran- 
script, which  is  a  part  of  the  bill  of  es.cep- 
tlons,  the  following  charges  appear:  "(1)  The 
court  does  not  intimate  to  the  jury  what  the 
contract  was,  but  instructs  them  that,  what- 
ever It  was,  both  parties  were  bound  by  it, 
and  either  one  violating  It  was  liable  for  the 
violation.  If  any.  (2)  If  the  Jury  believe 
from  the  evidence  that  the  agreement  waa 
not  absolute  to  furnish  such  lumber  as  de- 
fendant should  order  absolutely,  but  only  if 
they  could  or  had  the  timber,  then  that  con- 
tract would  prevail,  and  there  would  be  no 
obligation  to  furnish  it  unless  they  could  or 
had  the  timber." 

The  demurrers  referred  to  seek  to  raise 
the  question  that  the  count  served  on  ttie 
Mitchell  Lumber  Company  was  not  the  count 
or  complaint  under  which  they  were  thea 
proceeding,  as  the  party  defendant  had  been 
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changed  to  the  Nortb  Birmingham  Lambw 
-Company. 

Allan  &  Bell,  for  appellant  Bowman, 
Harsh  &  Beddow,  for  appellee. 

DEXSON,  J.  This  is  an  action  of  assump- 
sit, commenced  on  the  28th  day  of  November, 
1906,  against  the  Mitchell  Lumber  Company, 
a  coritoratlon.  On  the  call  of  the  case  for 
trial  on  the  7th  day  of  November,  1907,  the 
plaintiflfs  moved  the  court  that  the  cause 
•twuld  proceed  against  the  North  Birming- 
ham LDml>er  Company,  a  corporation,  in- 
stead of  the  Mitchell  Lumber  Company.  This 
motion  was  based  upon  the  ground  that  the 
Mitchell  Lumber  Company  bad  changed  its 
name  to  the  North  Birmingham  Lumber  Com- 
pany. In  support  of  the  motion  it  was  shown 
tliat.  In  accordance  with  the  statute  In  such 
cases  made  and  provided,  the  name  of  the 
defendant  was  changed  from  Mitchell  Lum- 
ber Company  to  North  Birmingham  Lumber 
Company  In  April,  1006,  and  upon  this  proof 
being  made  the  court  ordered  and  adjudged 
that  the  cause  should  proceed  against  North 
Birmingham  Lumber  Company.  The  change 
made  in  the  name  of  the  defendant  had  no 
more  effect  upon  its  identity  as  a  corimratlon 
than  a  change  of  name  by  a  natural  person 
has  upon  his  identity;  neither  did  it  effect 
its  rights,  nor  lessen  or  add  to  its  obliga- 
tions. 1  Morawetz  on  Private  Corp.  8S4; 
Lomb  r.  Pioneer  Savings  &  Loan  Co.,  1U6 
Ala.  591,  17  South.  670. 

The  complaint  shows  that  the  contract,  the 
foundation  of  the  suit,  was  entered  into  with 
plaintiffs  by  the  corporation  under  its  origi- 
nal name;  and,  notwithstanding  the  action 
was  commenced  after  the  change  in  name  of 
the  defendant  was  effected,  this  constituted 
no  legal  ol>struction  to  the  allowance  of  the 
amendment,  nor  to  the  order  of  the  court 
that  the  cause  should  proceed  against  the 
Nortb  Birmingham  Lumber  Company.  While 
the  amendment  or  order  changed  the  name, 
it  did  not.  according  to  the  authorities  supra, 
work  a  change  in  the  party  defendant  The 
defendant  under  its  new  name,  was  the 
same  entity  that  made  the  contract  and  was 
originally  sued.  The  effect  of  the  order  was 
to  amend  the  summons  and  complaint  so  as 
to  make  the  action  one  against  the  defend- 
ant In  Its  new  or  changed  name.  The  court 
holds  that  there  is  no  error  in  the  order 
made  by  the  trial  court,  nor  In  its  Judgment 
overruling  the  demurrer  to  the  complaint 
Ex  parte  Nlcrosl,  103  Ala.  104,  15  South. 
507;  Singer,  etc.,  Co.  v.  Oreenleaf,  100  Ala. 
372.  14  South.  109;  Merriam  v.  Wolcott  61 
How.  Prac.  (N.  T.)  877. 

For  the  purpose  of  showing  the  change  In 
the  corporate  name  of  defendant  from  Mit- 
chell Lumber  Company  to  that  of  North  Bir- 
mingham Lumber  Company,  the  plaintiffs  of- 
fered as  evidence  the  record  of  the  proceed- 
ings in  the  probate  court    The  defendant  Is 


the  court  below  speciflcally  waived  the  point 
that  a  certified  copy  was  not  offered,  hat 
made  a  general,  undefined  objection  to  the 
record  offered.  Record  of  such  proceedings  la 
required  to  be  kept  in  the  office  of  the  Judge 
of  probate;  and,  a  certified  transcript  having 
been  waived,  the  record  was  competent  evi- 
dence, and  the  court  committed  no  error  in 
admitting  the  record  offered  against  the  gen- 
eral objection  made  thereto.  Code  1896,  {{ 
1816,  1819;  Stevenson  y.  Moody,  85  Ala.  33, 
4  South.  595. 

Even  granting  that  the  book  kept  by 
"Jack"  was  a  book  of  original  entry,  kept  by 
him  In  the  usual  course  of  business,  yet  the 
evidence  shows  that  the  defendant  was  re- 
ceiving lumber  from  other  parties  than  the 
plaintiffs ;  and  it  was  not  shown  that  "Jack'* 
knew  where  the  lumber  came  from,  nor  was 
there  any  evidence  tending  to  show  that  the 
entries  made  in  the  book  were  correct  "Jad^ 
was  not  shown  to  be  dead  nor  insane,  nor 
beyond  the  Jurisdiction  of  the  court  On  the 
authority  of  the  case  of  Boiling  y.  Faimin, 
97  Ala.  619,  12  South.  59,  It  must  be  held 
that  the  book  was  properly  excluded. 

The  seventh  ground  of  error  la  in  this  lan- 
guage: "The  court  erred  in  giving  each  of 
the  written  charges  asked  by  plaintiffs,  and 
which  charges  are  copied,  but  not  numbered, 
on  page  9  of  this  transcript  Bach  one  of 
them  separately  are  assigned  as  erroneously 
given."  Even  if  this  assignment  were  suffi- 
cient to  bring  to  the  attention  of  the  court 
the  matters  des'lgnated  (Williams  t.  Coosa 
Co.,  138  Ala.  673,  33  South.  1015;  Mllner, 
etc.,  Co.  y.  Wiggins,  143  Ala.  132,  88  South. 
1010),  yet  page  9  of  the  transcript  is  no  part 
of  the  bill  of  exceptions,  and  charges  not  set 
out  in  the  bill  of  exceptions — although  they 
may  appear  elsewhere  in  the  record — will  not 
be  reviewed.  Nuckol's  Case,  109  Ala.  2,  19 
South.  604;  Southern  Railway  Co.  v.  Jones, 
132  Ala.  437.  442,  81  South.  601;  Alabama, 
etc.,  Co.  V.  Wagnon,  137  Ala.  388,  34  South. 
352;  Lunsford  v.  Bailey,  142  Ala.  819,  88 
South.  362;  Mllner,  etc..  Co.  y.  Wiggins,  su- 
pra. We  find  in  the  bill  of  exceptions  (on 
pages  27  and  28  of  the  record)  two  of  the 
four  charges  that  are  set  out  on  page  9;  bnt 
the  court  holds  that  the  trial  court  commit- 
ted no  reversible  error  in  giving  these. 

No  error  has  been  found  in  the  record,  and 
the  Judgment  of  the  trial  court  Is  affirmed. 

Affirmed. 

TYSON,  G  J.,  and  SIMPSON  and  AN- 
DERSON, JJ.,  concur. 

(isg  Ala.  42t) 
BIRMINGHAM  RY.,  LIGHT  ft  POWER  OO. 

V.  OHASTAIN. 
(Supreme  Court  of  Alabama.     Dec.  17,  1908;,) 

1.  OaBBIEBB    (t    814*)  —  IlTJTTRIKS   TO    PaSSKN- 

OBBS — Acts  or  Ehplot£»— Puadirg. 

A  complaint  alletring  that   the  servant  of 
defendant  carrier,  acting  within  the  line  of  his 
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daty,  cansed  plalntilTs  minor  son  to  ftill  from 
th«  car  and  that  such  servant  wantonly  caosed 
plaintiff's  son  to  fall  from  the  car,  suffidwitly 
averred  that  the  servant  was  acting  within  the 
scope  of  bis  authority. 

[Ed.    Note.— For   other   cases,    see    Carriers, 
Dec.  Dig.  g  314.»] 

2.   NeGLIGKNCE   ((   114*)— PlKADINQ— FKB80R- 
AL  InJUBIES. 

In  actions  for  personal  injuries  the  com- 
plaint must  state  the  injuries  wifh  certainty 
and  deflniteness. 

[Eid.  Note.— For  other  cases,  see  NeeUgenee, 
Cent  Dig.  §  181 ;   Dec.  Dig.  i  114.»] 

8.  Pabent  ahd  Child  (|  7*)— Aottohb  fob 
Ihjuribs  to  Child— Complaint. 

A  complaint  in  an  action  by  a  parent  for 
the  loss  of  services  and  society  of  his  minor 
child,  alleging  that  the  child  was  severely  in- 
jured in  his  person,  and  was  made  sicK  and 
sore,  and  as  a  consequence  thereof  plaintiff  lost 
the  services  and  society  of  the  diild,  sufficiently 
itemized  the  child's  injuries. 

[Ed.  Note.— For  other  cases,  see  Parent  and 
Child,  Dec.  Dig.  S  ^.*] 

i.  Damages  ((  99»)— Injubt  to  Chii,i>— Dak- 

AOES. 

In  an  action  by  a  parent  for  loss  of  serv- 
ices of  a  minor  child,  tne  damages  are  limited 
to  such  as  will  compensate  the  parent  for  the 
loss  of  tbe  child's  services  up  to  the  time  of  his 
majority,  for  reasonable  amounts  necessarily  ex- 
pended in  tbe  treatment  and  care  of  tbe  child, 
and  for  the  value  of  the  parent's  services  while 
nursing  the  child ;  and  in  estimating  the  dam- 
ages, while  the  jury  cannot  consider  tiiat  the 
child  might,  if  not  injured,  engage  in  any  par- 
ticular calling,  they  may  consider  that,  with 
age,  growth,  and  experience,  the  value  of  the 
services  of  tbe  child  to  tbe  parent  would  in- 
crease. 

(Ed.    Note.— For  other  cases,   see   Damages, 
Cent.  Dig.  $  240;  Dec  Dig.  |  99.*] 

6.  Tbial   (§   218*)— IMPROPEB   Abgumbht   or 

Counsel— Objections. 

Where  a  party  deems  tbe  argument  of 
counsel  of  the  adverse  party  improper,  be  should 
object  and  move  to  exclude  the  argument  from 
tbe  jury;  and  it  is  not  error  to  refuse  an  in- 
struction asked  solely  for  tbe  purpose  of  answer- 
ing such  argument 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  $  487;  Dec  Dig.  i  218.»] 

6.  Tbial  (J  260*)  —  iNSTBuonoNS  Axbeadt 
Given. 

It  is  not  error  to  refuse  a  requested  charge 
which  is  a  duplieate  of  a  charge  given. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  {§  651-659;   Dec.  Dig.  i  200.»] 

7.  Tbial  (8  76*)  —  Etidbn ex  —  Objkotionb— 
Time  to  make. 

The  court  cannot  be  put  In  error  for  ovtr- 
ruling  an  objection  to  a  qnestion  interposed  aft- 
er tbe  same  has  been  answered,  nor  tor  refus- 
ing to  exclude  a  responsive  answer  to  the  QDe» 
tion. 

[Ed,  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  i  185 ;  Dec  Dig.  {  76.»] 

8.  Damages  (|  133*)— Actions  fob  Loss  or 
Services. 

A  boy  nine  years  old  lost  his  right  hand, 
except  the  thumb  and  index  finger,  and  they 
were  permanently  stiff.  His  skull  was  fractur- 
ed, and  he  was  subject  to  sudden  and  acute 
pains  in  his  head,  and  dull  aching,  and  hem- 
orrhages from  the  nose.  His  mind  was  not  ac- 
tive, and  his  memory  was  not  good.  Dp  to  the 
time  of  the  injury  the  boy  was  unusually  large 
and  healthy,  and  fully  up  to,  if  not  above,  the 
average  intellect.     JJeld.  that  a  verdict  of  $3,- 


250  for  his  father,  snlng  for  the  loss  of  tlie  i 
ices  and  society  of  the  child,  was  not  txetmiy, 
[Ed.   Note.— For   other  cases,   see   Damage*, 
Cent  Dig.  {168;  Dec  Dig.  (  ISS.*] 

Appeal  from  CII7  Court  of  Blrmlngtunn  t 
0.  0.  Neamith,  Judge. 

Action  by  Benjamin  F.  Chastalu  against 
the  Birmingham  Railway,  Light  &  Power 
Company  for  damages  for  loss  of  society  and 
service  of  a  minor  son.  From  a  judgment 
for  plaintiff,  defendant  appeals.    AfBrmed. 

Count  2  was  as  follows :  'Plaintiff  datmi 
of  defeudant  $5,000  as  damages,  for  that 
heretofore,  to  wit,  on  the  20th  day  of  August^ 
1905,  defendant  was  a  common  carrier  of 
passengers  by  means  of  a  car  operated  bf 
electricity  upon  a  line  of  railway  known  aa 
tbe  'Bast  Lake  Railway';  that  on  said  day 
defendant's  servants  or  agents  on  said  car, 
acting  within  the  line  or  scope  of  their  aa> 
thorlty,  threw  or  caused  plaintUTs  minor 
son,  Russell  Chastain,  who  was  a  member 
of  plaintiff's  family,  to  fall  from  said  car 
while  same  was  in  rapid  motion,  and  while 
said  car  was  at  a  point  on  said  railway  in 
or  near  Avondale,  in  Jefferson  county,  Ala., 
and  as  a  proximate  consequence  thereof  plain- 
tiff's  said  minor  son  was  severely  injured  in 
his  person,  and  was  made  sore  and  sick  from 
It,  and  as  a  proximate  consequence  thereof 
plaintiff  lost  the  services  and  society  of  bis 
said  minor  son  for  a  long  time,  and  will 
Ukely  for  a  long  time  continue  to  lose  said 
services  and  society,  and  said  services  of 
said  minor  son  will  be  rendered  less  valuable 
to  plaintiff  until  said  minor  son  reaches  the 
age  of  21  years,  and  plaintiff  was  put  to 
great  trouble,  Inconvenience,  and  expense  for 
medicine,  medical  attention,  care,  and  nurs- 
ing In  or  about  his  effort  to  heal  and  cure 
said  wound,  soreness,  and  sickness  of  the 
said  minor  son.  Defendant's  servant  or 
agent  on  said  car,  to  wit,  the  conductor 
thereof,  wantonly  or  intentionally  caused 
plaintiff  to  suffer  said  injuries  and  damages, 
by  wantonly  or  intentionally  throwing  or 
causing  said  plaintiff's  minor  Bon  to  fall 
from  said  car  while  same  was  in  rapid  mo- 
tion, well  knowing  that  to  do  so  would  like* 
ly  or  probably  cause  great  personal  iqjuiy  to 
said  minor  son." 

The  demurrers  to  the  said  count  were  as 
follows:  "(1)  That  it  was  vague,  uncertain, 
or  indefinite.  (2)  It  does  not  appear  there- 
from what  duty  the  defendant,  its  servants, 
or  agents  owed  to  plaintiff's  minor  son.  (S) 
It  does  not  appear  wherein  or  how  the  de- 
fendant. Its  agents,  or  servants  violated  any 
duty  which  It  owed  to  plalntltTs  minor  son. 
(4)  No  facts  are  therein  alleged  showing 
wherein  or  how  the  defendant  negligently 
conducted  itself  In  or  about  carrying  plain- 
tiff as  a  passenger.  (5)  It  does  not  appear 
that  said  conductor  was  then  and  there  act- 
ing within  the  line  or  scope  of  his  employ- 
ment as  such.    (6)  No  facts  are  alleged  which 
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KoHet  defendant  liable  to  the  plaintiff  for 
seek  wanton  or  Intentional  act  of  said  con- 
dnctor.  (7)  The  natnre,  diaracter,  and  ex- 
tent of  plaintiff's  minor  son's  injuries  are 
not  therein  set  forth  with  snffldent  certainty 
to  advise  defendant  thereof,  and  the  same 
are  alleged  by  way  of  conclusion  merely." 

The  following  diarges  were  refnaed  to  the 
defendant:  "(1)  In  estimating  the  damages, 
if  the  Jury  find  for  the  plaintiff,  the  jury 
cannot  consider  the  probability  that  the 
plaintiff's  son  might  become  a  locomotive  en- 
gineer during  his  minority,  and  earn  wages 
as  sach.  (2)  If  the  jury  find  for  plaintiff.  In 
assessing  his  damages  as  affected  by  the  lost 
earning  capacity  of  the  son,  the  July  cannot 
consider  the  likelihood  of  the  boy's  earning 
capacity  increasing  by  reason  of  doing  work 
of  more  value  as  he  Increased  in  age  up  to 
the  time  of  obtaining  Ills  majority.  (S)  The 
basis  of  computing  the  value  of  plaintiffs 
son's  earnings  to  him  during  his  minority  is 
to  be  (Sstlmated  upon  the  value  of  his  son's 
time  at  the  time  of  the  Injury,  as  shown  by 
the  evidence;  and  the  jury.  In  making  this 
estimate,  cannot  consider  any  possible  ln< 
crease  in  plaintiffs  son's  earning  capacity 
from  the  time  of  his  injury  to  the  time  he 
becomes  of  age.  (4)  If  the  Jury  find  for 
Idalntlff,  they  cannot,  in  assessing  his  dam- 
ages, award  him  anything  to  compensate  him 
for  the  time  he  lost  in  attending  upon  his 
son  at  the  hospital,  or  at  his  home,  when 
he  was  suffering  from  his  Injnrles." 

Tillman,  Orubb,  Bradley  &  Morrow,  for 
an>ellant  Bowman,  Harsh  &  Beddow,  for 
ai^Uee. 

DBNSON,  J.  This  action  is  one  by  the  fa- 
tbtf  of  a  minor  son  against  the  defendant, 
as  a  common  carrier  of  passengers,  for  the 
loss  of  the  services  and  society  of  the  son 
consequent  upon  Injuries  alleged  to  have 
been  occasioned  by  tbe  defendant's  conduct- 
or, in  wantonly  or  Intentionally  throwing  or 
causing  to  fall  from  one  of  the  defendant's 
cars,  while  the  same  was  in  rapid  motion, 
the  said  minor  soil  The  first  ground  In  the 
swrignment  of  errors  challenges  the  correct- 
ness of  the  Judgment  of  the  conrt  In  overrul- 
ing a  demurrer  to  the  second  count  of  the 
complaint. 

It  is  first  nrged,  as  an  objection  to  the 
eoont,  that  It  does  not  sufficiently  aver  that 
the  agent  of  the  defendant,  alleged  to  have 
been  guilty  of  wanton  or  intentional  miscon- 
duct was  acting  within  the  scope  of  his  au- 
thority. This  objection  is  not,  we  think,  well 
founded.  In  the  outset  the  count  avers  "that 
on  said  day  defendant's  servant  or  agent  on 
said  car,  acting  within  the  line  and  scope 
of  his  authority,  threw  or  caused  plaintiffs 
minor  son  •  •  •  to  fan  from  said  car," 
etc.  Then,  after  setting  forth  the  injuries 
and  damages  consequent  thereupon,  and  in 
the  conclusion  of  the  count,  it  Is  alleged  that 
'dtfendanf 8  servant  or  agent  on  said  car. 


to  wit,  the  conductor  ttiereof,  wantonly  or 
intentionally  caused  plaintiff  to  suffer  said 
Injuries  and  damage,  by  wantonly  or  Inten- 
tionally throwing  or  causing  plaintiffs  said 
minor  son  to  faU  from  said  car  while  same 
was  in  rapid  motion,  well  knowing  that  so 
to  do  would  likely  or  probably  cause  great 
personal  injury  to  said  minor  soa"  The  ar- 
gument In  support  of  this  objection  is  found- 
ed upon  a  sepalration  of  this  concluding  por- 
tion of  the  count  (by  the  defendant  termed 
the  charging  part)  from  the  rest  of  the 
count  If  this  theory  of  construction  were 
correct  then  manifestly  the  contention  of  the 
defendant  would  be  sound;  but  the  court  is 
of  the  opinion  that  the  count  should  be  con- 
strued as  a  whole.  So  construing  it  the 
latter  part  is  qualified  by  the  averment  (here- 
tofore referred  to)  that  the  agent  or  serv- 
ant was  acting  within  the  scope  of  his  au- 
thority. In  other  words,  looking  to  all  the 
averments  of  the  connt  and  giving  to  them 
a  fair  and  reasonable  construction,  the  agent 
or  servant  referred  to  In  the  conclusion  Is 
the  identical  agent  or  servant  Indicated  In 
the  former  part  of  the  count;  and  in  the 
conclusion  the  conduct  complained  of  is  the 
same  as  that  formerly  referred  to,  notwith- 
standing the  interp^atlon  of  the  words 
"wantonly  or  intentionally." 

It  Is  next  urged  against  the  count  that  the 
injuries  to  the  son  are  not  averred  with 
sufficient  certainty.  The  rule  Is  settled  In 
this  Jurisdiction  that  in  cases  of  personal  in- 
jury, where  the  recoverable  damages  depend 
upon  the  extent  of  the  hurts  sustained  and 
the  suffering  endured  on  account  thereof, 
the  complaint  must  state  the-  Injuries  with 
certainty  and  deflniteness  to  a  common  in- 
tent, so  that  the  defendant  may  be  prepared 
to  rebut  the  case  the  plaintiff  proposes  to 
lay  before  the  jury.  City  Delivery  Co.  t. 
Henry,  189  Ala.  181,  84  South.  889;  Bncy. 
PI.  8c  Pr.  877,  878,  899.  And  it  was  held  in 
the  Henry  Case,  supra,  that  a  complaint  the 
averments  of  which.  In  refqpect  to  the  Inju- 
ries, were  that  they  were  "serious,"  and  that 
the  plaintiff  had  suffered  and  would  con- 
tinue to  suffer  from  them  "both  in  body  and 
In  mind,"  was  open  to  demurrer  for  indefl- 
nlteness.  Without  stopping  to  analyze  the 
Henry  Case  further.  It  appears  that  the  case 
in  judgment  is  distinguishable  from  it  Here 
the  recoverable  damages  are  for  the  services 
of  the  child  lost  to  the  parent  and  not  from 
any  suffering  consequent  upon  the  injury; 
and,  while  the  loss  of  services  Is  a  conse- 
quence of  the  Injuries  Inflicted  on  the  child. 
It  would  seem  that  the  averments  of  the  com- 
plaint in  judgment  to  the  rifect  that  "plaln- 
tlfTs  minor  son  was  severely  Injured  In  his 
person,  and  was  made  sick  and  sore,  and  as 
a  proximate  consequence  thereof  plaintiff 
lost  the  services  and  society  of  his  said  mi- 
nor son,"  should  be  held  to  be  a  sufficient 
Itemization  of  the  son's  Injuries  to  show  the 
foundation  or  condition  upon  which  plaintiff 
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bases  his  claim  for  lost  services,  and  even 
for  other  items  of  damages  claimed  In  the 
complaint  Birmingham,  etc.,  Co.  v.  Llntner, 
141  Ala.  420.  38  South.  363,  100  Am.  St 
Rep.  40;  Bube  v.  Birmingham,  etc.,  Co.,  140 
Ala.  276,  37  South.  285,  103  Am.  St  Rep.  83; 
Gulf,  etc.,  Co.  V.  McMannewitz,  70  Tex.  73, 
8  S.  W.  66;  Street  R.  R.  Co.  v.  Muth,  7  Tex. 
Civ.  App.  443,  27  S.  W.  752;  Ehrgott  v. 
New  Tork,  96  N.  T.  275,  48  Am.  Rep.  622; 
Ohio,  etc.,  Co.  V.  Hecht,  115  Ind.  443,  17  N. 
B.  297 ;  Hanson  v.  Anderson,  90  Wis.  195,  62 
N.  W.  1055 ;  15  Ency.  PI.  &  Pr.  453 ;  18  Cyc 
146,  179,  185.  The  demurrer  was  properly 
overruled. 

In  this  action  the  recoverable  damages  are 
limited  to  such  as  will  compensate  the  parent 
for  the  loss  of  the  child's  services  up  to  the 
time  of  his  majority,  for  such  reasonable 
amounts  necessarily  expended  in  and  about 
the  treatment  and  care  of  the  child,  and  for 
the  value  of  the  parent's  services  while  nurs- 
ing child.  13  Cyc.  146;  Woodward  Iron  Co. 
V.  Curl  (Ala.)  44  South.  974;  Bube  v.  Bir- 
mingham, etc.,  Co.,  140  Ala.  276,  37  South. 
285,  103  Am.  St  Rep.  33;  Central  Foundry 
Co.  V.  Bennett  144  Ala.  184,  39  South.  574, 

1  li.  R.  A.  (N.  S.)  1150,  113  Am.  St  Rep.  32; 
Southern  Railway  Co.  v.  Crowder,  135  Ala. 
417,  33  South.  335.  In  estimating  the  dam- 
ages, the  jury  could  not  legally  consider  that 
the  son  might  have  become  a  locomotive  en- 
gineer or  embraced  other  like  profitable  or 
more  profitable  calling  during  his  minority. 
Central  Foundry  Co.  v.  Bennett  supra ;  Da- 
vis V.  Komman,  141  Ala.  479,  37  South.  789; 
Smith,  Adm'r,  v.  Middleton,  112  Ky.  588,  66 
S.  W.  388,  56  I*  B.  A.  484,  99  Am.  St  Rep. 
308 ;  Cent  Mfg.  Ca  ▼.  Cotton,  108  Tenn.  66, 
65  S.  W.  403. 

But  charge  1,  refused  to  the  defendant  as 
clearly  shown  by  the  record,  and  also  by 
brief  of  appellant's  counsel,  was  asked  solely 
for  the  purpose  of  answering  the  argument 
of  counsel  to  the  jury.  Otherwise,  it  is  ab- 
stract If  counsel  deem  the  argument  of 
counsel  for  plaintiff  improper,  he  could  have 
screened  his  Client  from  its  effect  by  an  ob- 
jection and  motion  to  exclude  it  from  the 
jury.  A  refusal  of  sudi  charges  Involves  no 
error.  Brown's  Case,  121  Ala.  9,  25  South. 
744 ;  Mitchell's  Case,  129  Ala.  23,  SO  Soutb. 
84& 

While,  as  announced  above,  the  subject  of 
damages  may  not  be  considered  in  respect 
to  any  particular  calling,  yet  the  jury  should 
not  be  restricted  to  the  value  of  the  son's 
services  at  the  time  the  injury  occurred. 
They  may  legitimately  consider  that,  with 
age,  growth,  and  experience,  his  value  to  his 
father  might  have  increased.  In  this  view, 
charges  2  and  8  of  the  defendant's  series 
were  properly  refused.  Central  Foundry  Co. 
V.  Bennett  supra ;  Ihl  v.  Forty-Second  Street, 
etc.,  Co.,  47  N.  Y.  321,  7  Am.  Rep.  450; 
Houghklrk  v.  President,  etc.,  S.  &  H.  C.  Co., 

02  N.  X.  220,  44  Am.  Rep.  870;    O'Mara  t. 


Hudson  River  R.  R.  Oa,  88  N.  T.  445,  9» 
Am.  Dec.  61. 

Refused  charge  4,  as  the  record  shows,  Is 
a  duplicate  of  a  charge  that  was  given  for 
the  defendant;  hence  error  cannot  be  predl- 
cated  upon  its  refusal. 

Defendant's  objection  to  the  question  call- 
ing for  testimony  that  plaintiff  paid  his  car 
fare  in  visiting  his  son  while  the  latter  was 
at  the  hospital  (even  conceding  the  lll^allty 
of  such  testimony)  came  too  late.  The  court 
cannot  be  put  in  error  for  overruling  it  nor 
for  refusing  to  exclude  the  responsive  an- 
swer to  the  question.  McCalman's  Case,  96 
Ala.  98,  11  South.  408;  BlUingsley's  Case, 
96  Ala.  126,  11  Soutb.  409. 

The  jury  assessed  the  plaintlflTa  damages 
at  $3,250,  and  the  only  question  remaining 
open  for  consideration  is  whether  or  not  the 
verdict  is  excessive.  The  argument  in  sup- 
port of  the  insistence  of  excessiveness  is  bas- 
ed solely  on  the  theory  that  the  jury  was  not 
authorized  to  consider  that  the  earnings  of 
the  nine  year  old  boy  might  have  increased 
as  he  approached  his  majority.  In  other 
words,  defendant  would  limit  the  plaintiff's 
recovery  to  the  value  per  week  of  the  son's 
services,  as  fixed  at  the  time  the  injury  occur- 
red, up  to  his  majority,  properly  discounted. 
We  have  seen  that  such  is  not  the  rule  by 
which  the  jury  should  be  restricted. 

The  evidence  shows  that  the  boy  lost  all 
of  his  right  hand,  except  the  thumb  and  in- 
dex finger,  and  that  these  are  permanently 
stiff;  that  his  skull  was  fractured,  and,  up 
to  the  time  of  the  trial,  that  he  would  have 
sudden  and  acute  pains  in  his  head,  and  dull 
aching,  and  hemorrhages  from  the  nose; 
and  that  his  mind  was  not  active,  and  his 
memory  not  good.  But  It  shows  that,  up  to 
the  time  of  the  Injury,  he .  was  unusually 
large  and  healthy,  and  fully  up  to,  if  not 
above,  the  average  in  intellect  Under  these 
facts,  we  think  it  was  within  the  province  of 
the  Jury  to  find  that,  whereas,  without  the 
injury  his  services,  which  had  already  begun 
to  be  worth  to  his  father  $2  or  $3  per  week, 
and  "probably  more,"  would  likely  have 
greatly  increased  in  value  with  the  boy's 
growth  and  development  yet,  under  the  ac- 
tual facts  of  his  physical  injury  and  re- 
sultant mental  impairment,  his  services  would 
be  of  little  if  any  value.  The  subject  was 
for  the  careful  and  conscientious  considera- 
tion of  the  jury,  and  we  are  not  convinced 
that  they  erred.  Strohm  v.  N.  T.  &  L.  B.  R. 
(30.,  82  Hun  (N.  T.)  20;  Seltzer  v.  Saxton, 
71  111.  App.  232;  Central  Mfg.  CO.  v.  (3otton, 
108  Tenn.  66,  65  S.  W.  403;  Rosenkrans  t. 
Llndell  R.  Co.,  108  Mo.  9,  18  8.  W.  890,  82 
Am.  St  Rep.  588 ;  O'Mara  t.  Hudson  River 
R.  Co.,  88  N.  Y.  445,  98  Am.  Dec.  61. 

No  error  being  shown,  the  Judgment  of  tlte 
lower  court  is  affirmed. 

Affirmed. 

TTSON,  O.  J.,  and  SIMPSON  and  AN- 
DERSON,  JJ.,  concur. 
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STOWERS  FURNITXJRH  OO.  r.  BRAKE. 

(SupmiM  Court  of  Alabama.  Dec  17, 
1908.) 
L  Parties  (S  95*)— AiOBNDintwrs— Pbo^biett. 
Where  the  complaint  did  not  show  wheth- 
er the  defendant  company  was  a  partnership  or 
a  coiporation,  it  was  properly  amended  to  snow 
that  It  was  a  corporation. 

[E^.  Note.— For  other  cases,  see  Parties,  Dee. 
Dig.  i  95.*] 

2.  PUEADIITO  ((  246*)— AlCENDHENTS. 

Where  the  declaration  alleged  that  defend- 
tot  by  its  servants  entered  plaintiff's  honie,  as- 
saulted her,  and  carried  off  her  goods,  etc.,  it 
was  properly  amended  by  additional  connts  al- 
leging the  location  of  the  house  and  charginf 
the  wrongfulness  of  the  act  to  defendant  itself, 
that  defendant's  agents  were  acting  within  the 
•cope  of  their  employment,  that  plaintiff's  inju- 
ries were  permanent,  and  that  de  sndant  wrong- 
fully and  wantonly  committed  ihe  acts  com- 
plained of. 

[Ed.    Note.— For   other  cases,   see   Pleading, 
Dec.  Dig.  {  246.*] 

3.  Pleading  (}  64*)— Duplicitt— Joindkb  at 
COIOfOR  L>AW— Tbespass. 

Allegations  of  tresi>ass  vi  et  armis  to  the 
penon  and  tr^pass  to  property  and  de  bonis 
iJQiortatis,  conjunctively,  may  be  joined  in  a 
tingle  count,  where  the  alleged  trespasses  are 
Iiarts  of  the  same  transaction ;  and  allegations 
that  defendant  entered  plaintiCTs  bouse,  assault- 
ed her.  and  carried  away  her  goods  sufficiently 
showed  that  the  several  trespasses  alleged  were 
part  of  the  same  transaction,  so  as  to  permit 
them  to  be  joined  in  one  count. 

[Bd.    Note.— For   other   cases,    see    Pleading, 
Cent-  Dig.  H  134-137;  Dec.  Dig.  I  64.*] 

4.  TRS8PA88    a  40*)— Actions— CoiiPLAiHT— 

AlXEGATIONB   OF  TITLB  AND    POSSESSION. 

A  complaint  alleging  that  defendant,  by 
its  afents,  entered  plaintiffs  house  and  took 
&om  ner  possession  and  carried  away  her  house- 
hold furniture,  etc.,  was  not  demurrable  for  not 
■nffidently  alleging  that  plaintiff  was  rightfnily 
possessed  and  was  the  owner  of  the  goods,  and 
nad  possession  thereof  as  against  defendant,  or 
titat  plaintiff's  possession  was  superior  to  the 
tights  of  defendant. 

[Ed.    Note.— For   other   cases,   see   Trespass, 
Cent.  Dig.  {  81 ;   Dec  Dig.  i  40.*] 

6.  Afpkai.  and  BIbbob  (§  1040*)— Habklbss 

ESkbob— Pbejddioial  Effect. 

Where  matter  alleged  in  special  pleas  could 
bare  t>een  proved  under  the  general  issue,  which 
was  pleaded,  it  was  not  reversible  error  to  sus- 
tain demuners  to  such  special  pleas. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  f  4093;   Dec.  Dig.  {  1040.*] 
6L  Trespass  (§  27*)— Defenses. 

The  owner  of  personal  property,  who  is  en- 
titled to  possessiim,  may  take  possession  there- 
tt  wherever  it  is;  bat  the  taldng  must  be  a 
peaceable  one. 

[Ed.    Note.— For   other   cases,   see  Trespass, 
Cent  Kg.  {  69;   I>ec  Dig.  |  27.*] 

T.  Sales    (|    479*)— Conditional    Sale— Rx- 
covEBT  OF  Possession  bt  Selleb. 

l%e  seller  in  a  contract  of  conditional  sale 

may  take  possession  of  the  property,  wherever 

It  may  be,  after  breach  of  condition ;    but  the 

taking  must  be  peaceable. 
[Ed.   Note.— For  other  cases,  see  Sales,  Dec 

Dig.  {  479.*] 

8.  Tbespass  (|  41*)— Pleadiwq— Suffiomnot 
OF  Plea. 

Where  the  complaint  alleged  that  defendant 
entered  plaintiff's  house  and  assaulted  her  and 
carried   away   goods,   a    plea   alleging   that   the 


property  taken  belonged  to  defendant,  and  that 
only  such  force  was  used  as  was  reasonably 
necessary  to  take  peaceable  possession  and  con- 
trol of  the  property,  construed  most  strongly 
against  defendant,  aid  not  clearly  show  that  a 
breach  of  the  peace  was  not  committed,  so  that 
a  demurrer  thereto  was  properly  sustained. 

[EJd.    Note.— For   other  cases,   see   Trespass, 
Dec  Dig.  {  41.*] 

9.  Tbespass  (§  41*) -Actions- Defenses  — 
Pleas — Sufficiency. 

Where  the  complaint  alleged  that  defend- 
ant, by  its  servants,  entered  plaintiff's  house,  as- 
saulted her,  and  carried  away  property,  a  plea 
which  merely  alleged  that  the  property  belong- 
ed to  defendant,  and  did  not  traverse  the  aver- 
ment of  assault  committed  by  defendant,  was 
demurrable. 

[Ed.    Note.— For  other   cases,   see  Trespass, 
Dec  Dig.  S  41.*] 

10.  Evidence  (}  127*)  —  Relevancy  —  Res 

GEST^— DECI.ARATI0N8   OF  STCK   PEBSONS. 

Declarations  of  a  sick  person  as  to  the 
symptoms  and  nature  of  his  disease  or  injury, 
whether  made  to  a  physician  or  other  person, 
are  admissible  as  res  gests,  in  explanation  oC 
the  condition  of  declarant 

[Ed.    Note.— For   other   cases,    see    £Mdence, 
Cent  Dig.  §§  377-882;   Dec  Dig.  {  127.*] 

11.  Tbial  (J  89*)— Reception  of  Evidence- 
Responsiveness  OF  Answeb  —  Motion  to 
Stbike. 

Where  an  answer  was  not  responsive,  tiic 
proper  remedy  was  by  motion  to  exclude  it 

[Ed.  Note.— For  odier  cases,  see  Trial,  Cent 
Dig.  i  238;   Dec  Dig.  >  89.*] 

12.  Appeal  and  Ebbob  (§  248*)  —  Pboceed- 
iNGB  Below— E>xcEPTi0N8— Necessity. 

An  assignment  of  error  will  not  be  consid- 
ered on  appeal,  where  no  exception  was  reserved 
to  the  ruling  of  the  trial  court 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  1432;   Dec  Dig.  §  248.*] 

13.  Appeai.  and  Ebbob  ({  204*)— Pbocebd- 
iNQS  Below— Objections. 

Where  a  question  was  not  objected  to,  and 
the  answer  was  responsive,  a  motion  to  exclude 
the  answer  was  properly  overruled. 

[EA.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  1258;   Dec.  Dig.  |  204.*] 

14.  Evidence   ({    121*)  —  Coupetenot  —  Res 

GBSTiB. 

In  an  actim  against  defendant  for  damr 
ages  caused  by  its  servants  in  entering  plain- 
tiff's house,  assaulting  her,  and  carrying  away 
goods,  what  was  said  and  done  by  those  who 
seized  the  property  was  admissible  as  res  gesta. 
[Ed.  Note.— For  other  cases,  see  E)vidence, 
Cent  Dig.  I  308;    Dec  Dig.  {  121.*] 

15.  Appeal  and  EIbbob  (}  1048*)— Harmless 
Ebbob— Pbejudicial  Effect. 

Assignments  of  error  to  the  overruling  of 

objections  to  questions  will  not  be  sustained  on 

appeal,  where  the  questions  were  not  answered. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 

Error,  Cent  Dig.  {  4159;  Dec  Dig.  i  104a*] 

16.  Appeal  and  Ebbob  (|  738*)  —  Absion- 
UENTS  OF  Ebbobt— Joint  Assionuxnts— Ef- 
fect. 

Where  an  assignment  of  error  to  rulings  as 
to  evidence  embraced  two  rulings,  both  rulings 
must  be  reversible  error  in  order  to  sustain  the 
assignment. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  3033 ;   Dec  Dig.  f  tsa*] 

17.  Execution  (8  471*)- Wbongi-ul  'Exxon- 
TioN— Evidence— Admissibility. 

Id  an  action  against  defendant  for  trespass- 
es   to    person   and    property    committed    during 
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tbe  lery  of  an  execution,  plaintiff  conM  proTC 
by  her  husband,  aa  against  a  general  objection, 
the  condition  of  the  nonse  when  he  aniTed  at 
night;  the  wrongful  acta  having  occurred  late 
'in  the  afternoon. 

[Ed.  Note.— For  other  cases,  we  Bxecation, 
Dec  Dig.  (  471.»] 

18.  Appeal  aitd  Erbob  ({  204*)— Pbockxd- 
iNos  Below  — OBjxcrioRS  — Admission  or 
Evidence. 

Where  there  was  no  objection  to  a  ques- 
tion, and  no  ground  was  stated  for  a  motion  to 
exclude  the  answer,  error  in  allowing  the  ques- 
tion will  not  be  reviewed  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  »  1258;   Dec.  Dig.  I  204.»] 

19.  Tbial  ($  82*)— Reception  of  Etidenob— 
Objections— Grounds— Necessitt  of  Stat- 
ing. 

Where  no  ground  of  objection  was  assigned 
to  a  ruling  overruling  a  question,  the  trial  court 
was  not  bound  to  discover  a  ground  for  the  ob- 
jection. 

[E<d.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  {  194 ;   Dec.  Dig.  i  82.*] 

20.  Tbial  (J  91*)— Reception  of  Bvidekcb— 
Motion  to  Stbiks— Necessitt  of  Pbxtiodb 
Objection. 

Where  (questions  were  not  objected  to  when 
asked,  the  trial  court  was  not  bound  to  allow  a 
motion  to  exclude  tbe  answer. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  iiS  242-244;  Dec  Dig.  {  91.*] 

21.  Appeal  and  E^bbob  (§  1053*)— Habiojms 
Bbbob— Pbejudioial  P^ffkct. 

An;  error  in  admitting  testimony  was 
harmless,  where  it  was  subsequently  excluded  by 
the  trial  court. 

[Eid.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  4178,  4179;    Dec  Dig.  { 

22.  Witnesses  (J  240*)  —  Bxaxinatioii — 
Lkadino  Questions. 

An  objection  was  properly  sustained  to  a 
leading  question. 

[Ed.   Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  J  837 ;   Dec  Dig.  {  240.*] 

23.  SuEBiFFS  and  Constables  ($  08*)— Lia- 
BIL1TIES— Tbbspass  to  PKBflon— Pbotvctioii 
BT  Pbocess. 

Even  if  a  writ  under  which  goods  were  seiz- 
ed was  valid,  the  officers  executing  it  would  not 
be  protected,  where  they  were  guilty  of  tres- 
passes to  person  and  property  in  levying  it 

[Ed.  Note.— For  other  cases,  see  Sheriffs  and 
Constables,  Cent  Dig.  i  153;   Dec.  Dig.  {  98.*] 

24.  Execution  ({  473*)— Wbongfui.  Bzbou- 
TiON— Actions— JUBT  Question. 

In  an  action  for  trespasses  committed  in 
levying  an  execution,  whether  defendant  was 
liable  by  having  ratified  the  acts  of  tbe  levying 
officers  held  for  the  jury. 

[Ed.  Note.— For  other  casesw  see  Executimi, 
Dec.  Dig.  i  47a*] 

25.  Execution  (8  462*)  —  Wbonqfui.  Execu- 
tion—Persons  IjIABLB. 

WTiere  the  writ  under  which  proi>erty  was 
seized  was  void  on  its  face,  and  the  property 
was  seized  at  the  instance  of  defendant  it  would 
be  liable  as  a  trespasser  in  the  same  manner  as 
the  levying  officer. 

[Ed.  Note.— For  other  cases,   see  Execution, 
Cent.  Dig.  M  1390,  1391 ;    Dec  Dig.  f  462.*] 

26.  Tbial  (§  261*)— Instbuotions— Requests 
—Requests  in  Bulk. 

^^'here  charges  were  requested  in  bulk,  if 
even  one  of  them  were  bad,  all  of  them  were 
properly  refused. 

[Eld.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §  GOO ;    Dec.  Dig.  S  2«1.*] 


27.  New  Tbial  (J  89*)— Gbouhdb— Eebob  ih 
InffTBuonoiis. 

Where  instmctions  requested  in  bulk  wsvs 
prmperly  refused  because  some  of  them  wers 
bad,  a  motion  for  new  trial  because  of  the  ra- 
fnsal  of  such  instructions  was  properly  denied. 
[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  |  60;   Dec  Dig.  {  89.*] 

28.  Appeal   and    Ebbob   (§   730*)  —  Assioir- 

ICKNTS    of    ElBBOB— SPEOQTO    ASSIONlCKNTft— 
IirSTBUCTIOIIS. 

Assignments  of  error,  based  upon  parts  of 
an  oral  charge,  which  do  not  explicitly  point  oat 
the  parts  of  the  charge  claimed  to  be  erroneous^ 
need  not  be  considered  on  appeaL 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Eirror,  Cent  Dig.  |  3013 ;   Dec  Dig.  |  730.*] 

29.  Execution  (J  472*)— Wbongfui,  Lett  of 
Execution— ElXEicFLABT  Dahaoes. 

Where  defendant  caused  goods  to  be  levied 
on  under  a  writ  void  on  its  face,  and  received 
and  retained  the  goods  with  knowledge  that  the 
officers  had  committed  an  assault  in  making  the 
levy,  exemplary  damages  were  allowable,  in  the 
jury's  discretion. 

[Ed.  Note.— For  other  cases,  see  Ehceention, 
Cent  Dig.  (  1404;    Dec  DigTl  472.*] 

Appeal  from  Circuit  Oonrt,  Jefleraon  Oomt- 
ty;  A.  O.  Lane,  Judge. 

Action  by  N.  O.  Brake  against  tbe  Stow- 
ers  Furniture  Company.  From  a  judgment 
for  plalntlflT,  defendant  appeals.    Affirmed. 

Tbe  complaint  la  as  follows:  "Plaintiff 
claims  of  defendant  tbe  sum  of  $5,000  as 
damages,  for  that  heretofore,  to  wit,  on  or 
about  the  17tb  day  of  October,  1905,  the  de- 
fendant its  servants,  agents,  or  employes, 
while  acting  within  tbe  scope  of  tbeir  em- 
ployment, entered  into  tbe  bouse  occupied  by 
plaintiff,  and  then  and  there  assaulted  and 
beat  ber,  and  then  and  there  took  from  ber 
possession  and  carried  away  her  honseboUl 
furniture,  goods,  chattels,  and  Jewelry. 
Plaintiff  avers  that  as  a  proximate  result 
of  said  wrong  she  has  been  deprived  of  tbe 
possession  of  said  property,  bas  been  caused 
to  suffer  much  physical  and  mental  pain  and 
anguish;  that  8he  was  greatly  distressed, 
ber  peace  and  comfort  destroyed,  and  ber 
health  impaired;  ttiat  she  bas  been  caused 
to  lose  much  sleep  and  rest  bas  been  caus- 
ed great  inconvenience  and  vexation,"  etc. 
This  oount  was  amended  by  adding  the 
words  "a  corporation"  after  tbe  words, 
"iStowetB  Furniture  Company."  Count  A  Is 
practically  tbe  same  as  count  1,  except  that 
it  gives  the  number  of  tbe  bouse  and  its  lo- 
cation, and  alleges  tbe  wrongfulness  of  the 
acts  complained  of.  Tbls  count  alleges  the 
wrongs  to  defendant  Itself.  Count  B :  Same 
as  count  A,  exc^t  that  It  alleges  that  the 
agents,  servants,  or  employes  of  defendant, 
acting  wltbln  tbe  line  end  scope  of  their  du- 
ties and  employment,  committed  the  acts 
complained  of  In  tbe  third  count  It  is  fur- 
ther alleged  In  count  B  that  ber  injuries  are 
permanent  Count  O  alleged  that  defendant 
wrongfully,  wUlfulIy,  and  wantonly  commit- 
ted the  acts  complained  of  In  coimt  1,  and  also 
tbe  permanency  of  her  injuries.    Oount  D  Is 
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the  same  an  C,  except  tbat  the  acts  are  al- 
leged to  have  been  oommitted  by  tbe  Berr- 
tntB,  agents,  or  employee  of  defendant,  while 
acting  wltbin  the  line  and  scope  of  their 
employment 

Demnrrers  were  Interposed  as  follows: 
To  the  first  count,  "i)ecauEe  It  Is  not  averred 
that  defendant  committed  the  wrongs  there- 
in complained  of;  (2)  it  Is  averred  In  said 
c<Hnplaint  In  the  alternative  that  the  defend- 
ant. Its  agents,  servants,  or  employes,  com- 
mitted the  wrongs  therein  complained  of, 
without  averring  tbat  the  agents,  servants, 
or  employes,  at  the  time  of  the  commission 
of  the  alleged  wrong,  were  acting  within  the 
llae  or  scope  of  their  employment  or  authori- 
ty." Defendant  reflled  demurrers  Interpos- 
ed to  count  1  to  each  of  the  other  counts 
separately,  with  the  following  additional 
grounds:  "(I)  The  counts  fall  to  allege  tbat 
plaintiff  was  rightly  possessed  of  the  goods; 
(2)  tbat  plaintiff  was  the  owner  of  the 
goods ;  (3)  that  plaintiff  bad  possession  of  the 
goods  as  against  defendant  (4)  It  falls  to 
allege  that  plalntlfTs  possesion  was  superior 
to  tlie  rights  of  said  Reynolds  and  Denegre, 
charged  with  being  the  actual  tort-feasors." 

Plea  3  was  as  follows:  "Defendant  says 
that  all  the  property  that  was  taken  from 
plaintiff's  house,  or  the  bouse  occupied  by 
plaintiff,  was  the  prot)erty  of  defendant,  and 
that  It  bad  the  right  to  Immediate  posses- 
slaa  thereof;  and  defendant  avers  that  only 
such  force  was  used  as  was  reasonably  nec- 
essary to  talce  peaceable  possession  and  con- 
trol of  said  property,  and  that  so  taking  pos- 
session and  control  of  said  property  constl- 
tote  the  acts  complained  of  In  plaintiff's  com- 
plaint" Plea  8 :  *T>efendant  says  and  avers 
that  the  property  taken  from  the  house  oc- 
capied  by  plaintiff  was  its  property;  that 
OD  the  day  of '■ — ,  1905,  the  de- 
fendant, by  and  through  Its  counsel,  filed  a 
salt  In  detinue  for  the  property  so  taken 
from  the  said  house  in  the  Justice  court  of 
B.  B.  Watts,  who  was  holding  himself  out 
and  exercising  the  powers  and  Jurisdiction 
of  the  justice  of  the  peace  in  Jefferson  coun- 
ty, Ala. ;   tbat  on  the day  of , 

^a05,  after  a  service  of  the  complaint  on 
plaintiff  In  said  cause,  said  R.  B.  Watts 
rendered  a  Judgment  In  defendant's  favor  for 
■aid  property;    tbat  thereafter,  to  wit,  on 

the day  of  ,  1905,  said  B.  B. 

Watts,  while  exercising  said  power  and  Ju- 
risdiction of  such  Justice  of  the  peace,  Issued 
a  writ  of  restitution  on  said  Judgment,  and 
placed  the  same  in  the  hands  of  3,  T.  Burton, 
who  was  at  the  time  an  acting  constable  In 
and  for  precinct  21,  Jefferson  county,  Ala., 
the  precinct  In  which  said  property  was  lo- 
cated; tbat  said  constable  or  one  of  his 
deputies  took  said  property  under  said  writ 
of  restitution,  which  was  regular  on  its  face, 
and  turned  over  and  delivered  said  property 
to  defendant  as  bailee.  And  defendant  avers 
that  it  took  no  part  In  the  taking  of  said 
pnverty,    and    never   ratified    any    alleged 


wrongful  act  of  said  Reynolds  and  Denegre." 
Charge  17  was  as  follows:    "If  the  Jury 
believe  the  evidence  in  this  case,  they  cannot 
find  In  favor  of  plaintiff." 

Ward  &  Rudolph,  for  appellant  Artbnr 
L.  Brown  and  Sumter  Lea,  for  appellee, 

DENSON,  3.  The  complaint  as  originally 
filed  contained  only  one  count  In  It  the  de- 
fendant was  described  as  "Stowers  Furni- 
ture Company,"  without  any  averment  to 
show  whether  It  was  a  partnership  or  a  cor- 
poration. The  court  properly  allowed  tbe 
amendment  showing  that  the  defendant  is  a 
corporation.  Ex  parte  Nicrosl,  103  Ala.  104, 
15  South.  507.  Nor  did  the  court  err  in  al- 
lowing counts  A,  B,  0,  D,  and  B  as  amend- 
ments to  the  complaint 

Tbe  action,  then,  is  ag^ainst  a  corporation; 
and  each  count  of  the  complaint  alleges  tres- 
pass vl  et  armls  to  the  person,  and  tres- 
pass Tl  et  armls  and  de  bonis  asportatls,  con- 
junctively. This  is  permissible  In  this  Ju- 
risdiction, when  the  alleged  trespasses  are 
parts  of  the  same  transaction.  Here  tbey 
are  sufficiently  shown  to  be  parts  of  tbe  same 
transaction,  and  the  demurrer  in  this  re- 
spect was  properly  overruled.  Henry  v.  Oar- 
leton,  113  Ala.  630,  21  South.  225 ;  Birming- 
ham, etc  Co.  ▼.  Lintner,  141  Ala.  420,  88 
South.  SeS,  100  Am.  St  Rep.  40;  Southern 
Suspender  Co.  v.  Van  Borrles,  01  Ala.  507, 
8  South.  3d7 ;  L.  &  N.  R.  R.  Co.  t.  Mother- 
shed.  97  Ala.  261,  12  South.  714. 

The  other  grounds  of  demurrer  to  the  com- 
plaint are  fully  answered  by  tbe  allegations 
of  the  several  counts. 

The  defendant  pleaded  eight  pleas,  Nos.  1 
and  2  of  which  being  the  general  Issue.  Un- 
der these  pleas  of  tbe  general  Issue,  all  mat- 
ters set  up  in  the  other  pleas  (except,  per^ 
haps,  that  contained  in  pleas  8  and  8,  might 
have  been  proved;  consequently  the  court 
cannot  be  put  In  error  for  sustaining  demur- 
rers to  said  pleas. 

As  to  tbe  sufficiency  of  plea  8,  it  is  argued 
that  the  owner  of  personal  property  has  the 
right  to  take  peaceable  possession  wherever 
he  may  find  It,  If  he  is  entitled  to  Ibe  Im- 
mediate possession.  This  la  true,  and  tbe 
principle  may  be  extended  t»  a  vendor  In  a 
conditional  sale  contract,  after  breach  of  the 
condition;  but  tbe  taking  must.  Indeed,  be 
a  peaceable  one.  Here  the  complaint  avers 
the  commission  of  an  assault  and  battery 
as  tbe  accompaniment  of  tbe  taking;  and, 
construing  plea  8  most  strongly  against  the 
defendant.  It  Is  apparent  tbat  it  does  not 
clearly  show  that  a  breach  of  the  peace  was 
not  committed.  The  demurrer  takes  the 
point,  and  tbe  court  properly  sustained  it 
Fuller's  Case,  116  Ala.  66,  22  South.  491. 

In  respect  to  plea  8  It  will  be  observed  that 
It  faUs  to  negative  or  traverse  the  averments 
of  the  complaint  to  the  effect  that  an  assault 
and  battery  was  committed  by  defendant's 
servants  while  acting  wltbin  the  scope  of 
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their  employment  For  this  leason,  as  well 
as  for  others,  the  demurrer  to  this  plea  was 
well  sustained. 

We  come  now  to  consider  questions  pre- 
sented by  the  bill  of  exceptions.  It  is  the 
subject  of  express  decision  by  this  court 
that  declarations  of  a  sick  person,  relative 
to  the  symptoms  and  nature  of  the  disease  or 
injury  under  which  he  is  laboring,  whether 
made  to  a  physician  or  other  person,  are 
admissible  as  original  evidence.  "Such  dec- 
larations are  admissible  as  explanatory  of 
the  present  condition  oif  the  declarant,  upon 
the  principle  of  res  gestie,  as  well  as  upon 
the  necessity  of  the  case."  Rowland  v.  Walk- 
er, 18  Ala.  749;  Eckles  &  Brown  v.  Bates, 
26  Ala.  655,  659;  Phillips  v.  Kelly,  29  Ala. 
628;  Birmingham,  etc.,  Co.  v.  Hale,  90  Ala. 
8,  8  South,  142,  24  Am.  St  Rep.  748;  Mont- 
gomery St  Ry.  Co.  V.  Shanks,  139  Ala.  489, 
501,  37  South.  166;  Birmingham  Ry.,  Light 
&  Power  Co.  v.  Rutledge,  142  Ala.  195,  202, 
39  South.  338;  Kansas  City,  M.  &  B.  Ry. 
Co.  V.  Matthews,  142  Ala.  298,  311,  39  South. 
207. 

According  to  this  principle,  rulings  of  the 
court  challenged  by  the  ninth,  tenth,  and 
eleventh  grounds  in  the  assignment  of  er- 
rors, even  if  the  questions  were  properly 
presented,  could  not  be  sustained.  We  note 
that  no  exception  was  reserved  to  the  rul- 
ings of  the  court  In  respect  to  the  matters 
embraced  in  the  ninth  and  tenth  assign- 
ments, while,  in  respect  to  the  eleventh  as- 
signment, the  former  part  of  the  question 
falls  within  the  principle  above  alluded  to; 
but  the  answer  of  the  witness  was  not  re- 
sponsive, and  the  defendant  should  have 
adopted  a  motion  to  exclude  as  the  remedy 
against  the  answer. 

In  respect  to  the  twelfth  ground  in  the  as- 
signment of  errors,  it  is  sufficient  to  say  that 
no  exception  was  reserved  to  the  ruling  of 
the  court 

It  does  not  appear  from  the  bill  of  excep- 
tions that  the  question  to  the  witness  Stan- 
di, "Then  what  was  said,  if  anything?"  was 
objected  to.  The  answer  thereto  was  respon- 
sive, and  the  motion  to  exclude  it  was  prop- 
erly overruled.  Therefore  the  thirteenth 
ground  In  the  assignment  of  errors  cannot  be 
sustained.  Southern  Ry.  Ca  v.  Leard,  146 
Ala.  349,  39  South.  449,  and  cases  there  dted. 

Furthermore,  all  that  was  done  and  said 
by  the  parties  who  seized  the  property  was 
competent  as  parts  of  the  res  gestae;  and 
within  this  principle  falls  also  the  matter 
embraced  In  the  fourteenth,  sixteenth,  and 
twentieth  grounds  in  the  assignment  of  er- 
rors. 

The  fifteenth,  seventeenth,  and  nineteenth 
grounds  in  the  assignment  cannot  be  sustain- 
ed, for  the  simple  reason  that  the  questions 
objected  to  were  not  answered. 

The  eighteenth  ground  in  the  assignment 
of  errors  embraces  two  rulings  of  the  court: 
First,  the  overruling  of  defendant's  objection 
to  a  question  to  witness  Hockholzer;    and. 


second,  the  refusal  of  the  court  to  exclude  an. 
answer  to  the  question.  Assigned  in  fbl» 
manner,  both  rulings  must  constitute  revers- 
ible error,  or  the  assignment  cannot  be  sus- 
tained. It  is  clear  that  the  first  ruling,  even 
If  erroneous,  cannot  avail  defendant  any- 
thing.   It  was  not  excepted  to. 

Upon  the  same  principle  the  twenty-first 
ground  in  the  assignment  Is  not  sustainable. 
It  purports  to  embrace  two  rulings,  oue  of 
which  was  not  made  by  the  court  and  there 
was  no  motion  to  exclude. 

The  evidence  shows  that  the  acts  complain- 
ed of  occurred  late  in  the  afternoon.  It  was- 
competent  against  the  general  objection  to- 
the  question  made  by  the  defendant  to  prove, 
by  the  husband  of  plalntitT,  the  condition  of 
the  house  on  his  return  that  night  and  tbfr 
twenty-second  groimd  in  the  assignment  can- 
not be  sustained. 

The  twenty-third  ground  of  error  is  not 
insisted  upon  In  brief  of  counsel. 

There  was  no  objection  to  the  question, 
"What  became  of  the  vases  and  ornaments?" 
and  no  stated  ground  for  the  motion  to  ex- 
clude the  answer.  Therefore  the  twenty- 
fourth  ground  In  the  assignment  of  errors  is 
without  merit  McCalman's  Case,  90  Ala. 
98,  11  South.  408;  Billingsiey's  Case,  96  Ala. 
126,  11  South.  409;  Washington's  Case,  lOe 
Ala.  58,  17  South.  646 ;  Liner's  Case,  124  Ala. 
1,  27  South.  438. 

The  twenty-fifth  ground  In  the  assignment 
challenges  the  ruling  of  the  court  overruling 
the  question  to  plaintiff  calling  for  testimony 
on  the  value  of  a  necklace  which  the  evidence 
tended  to  show  was  taken.  No  ground  for  tlie 
objection  was  assigned,  and  the  court  was 
under  no  duty  to  cast  about  for  a  ground  for 
the  objection.  Wallls  v.  Rhea,  10  Ala.  453; 
Bason  v.  Isbell,  42  Ala.  456 ;  Riley's  Case,  88 
Ala.  193,  7  South.  149.  The  ground  of  error 
cannot  be  sustained. 

There  are  two  grounds  of  error  numbered 
26.  The  witness  who  was  being  examined 
showed  sufficient  knowledge  of  the  value  of 
the  goods  to  warrant  the  admission  of  her 
testimony  on  the  question  of  value,  and  the 
first  ground  of  error  assigned  by  this  num- 
ber cannot  be  sustained.  The  second  of  the 
groiunds  numbered  26  cannot  be  sustained,  be- 
cause it  is  plain  that  defendant  made  no  ob- 
jection to  questions  calling  for  the  evidence 
which  is  the  subject  of  the  motion  to  exclude, 
and  the  court  was  under  no  duty  to  grant  the 
motion.  Liner's  Case,  124  Ala.  1,  27  Soutb. 
438. 

The  same  observations  are  ai^iicable  to 
ground  27  In  the  assignment  Even  If  the 
court  erred  in  admitting  the  testimony  of 
plaintiff  in  respect  to  a  conversation  over  the 
phone  (Western  Union  Tel.  Co.  v.  Rowell 
[Ala.]  45  South.  73),  the  subsequent  exclusion 
of  the  evidence  by  the  court  rendered  the  ad- 
mission of  the  testimony  harmless. 

The  twenty-ninth  ground  of  error  embra- 
ces two  rulings  of  the  court  to  one  of  which 
no  exception  was  reserved.    What  has  been 
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■aid  In  respect  to  the  eighteenth  ground  In 
the  assignment,  therefore,  Is  applicable  to 
and  condemnatory  of  this  groond. 

The  question  propounded  to  the  witness 
Strickland.  "What  did  the  constable  tell  you, 
that  It  had  or  had  not  been  done?"  Is  hardly 
snffldently  Intelligible  to  Justify  putting  the 
court  in  error  for  sustaining  an  objection 
tbereta  Besides,  the  question  la  a  leading 
one.  Consequently  the  thirtieth  ground  in 
the  assignment  of  errors  to  not  well  taken. 

The  thirty-first  ground  In  the  assignment 
ia  without  merit.  It  Is  conceded  in  this  case 
that  the  writ  under  which  the  officers  seized 
the  goods  was  void,  and  afforded  them  no 
protection,  even  if  the  goods  had  been  taken 
in  a  peaceable  manner;  but,  if  it  had  been 
Talld,  it  would  not  have  protected  them 
•gainst  the  consequences  of  conduct  which 
the  evidence  for  the  plalntUT  tends  to  show 
they  were  guilty  of  In  this  Instance.  They 
were  liable  for  a  trespass,  and,  it  may  be,  for 
beaTy  damages.  The  question  is,  should  the 
defendant  be  held  liable? 

The  defendant's  general  manager,  upon  be- 
ing notlQed  by  the  officer  that  he  had  gained 
entrance  to  the  house,  and  that,  if  he  (the 
manager)  would  send  a  wagon  over  there,  he 
could  get  the  furniture,  sent  two  of  defend- 
ant's servants  with  a  wagon;  and  the  proof 
shows  that  these  servants  went  into  the 
house,  took  possession  of  the  furniture,  put  It 
OS  the  wagon,  and  carried  it  to  the  defend- 
ant's store,  where  it  was  retained  even  after 
the  general  manager  was  notified,  the  same 
night  In  which  the  goods  were  received,  of  the 
bad  manner  or  conduct  which  characterized 
the  parties  in  the  seizure  of  the  goods,  and 
after  demand  was  made  by  plaintiff  for  their 
return.  On  tbto  phase  of  the  evidence,  the 
liability  of  the  defendant  was  at  least  a  ques- 
tion for  the  Jury  to  determine,  on  the  theory 
•f  ratification,  if  upon  no  other;  and  the 
charge  numbered  17  was  properly  refused  to 
Qie  defendant  Bums  v.  Campbell,  71  Ala. 
273,  290;  M-nrray  v.  Mace,  41  Neb.  60,  69  N. 
W.  387,  43  Am.  St  Rep.  664. 

Furthermore,  the  process  In  the  hands  of 
Reynolds  was  void  on  its  face,  and  the  evi- 
dence tends  to  show  that  it  was  at  the  in- 
stance of  the  defendant  the  property  was 
seized  thereunder.  In  this  state  of  the  case 
the  defendant  was  a  trespasser  In  no  less  de- 
gree than  was  the  constable.  Duckworth  v, 
Johnson,  7  Ala.  578;  Stetson  v.  Goldsmith, 
80  Ala.  602 ;  Gates  v.  Bullock,  136  Ala.  637, 
33  South.  835.  96  Am.  St  Rep.  38. 

There  can  be  no  doubt  that  the  bill  of  ex- 
ceptions shows  that  the  charges  of  the  de- 
fendant were  requested  In  bulk;  and,  even 
one  of  them  being  bad,  the  court  cannot  be 
put  in  error  for  refusing  all,  nor  for  refusing 
to  grant  a  new  trial  on  the  ground  of  error 
in  their  refusal  (Verberg's  Case,  137  Ala.  73, 
78,  34  South.  848,  97  Am.  St  Rep.  17;  South- 
ern  Ry.  Co.   V.   Douglass,   144  Ala.  351,  39 


South.  268):  and,  this  being  true,  the 
grounds  of  the  motion  for  a  new  trial,  based 
on  the  refusal  of  the  written  charges,  were, 
not  well  assigned. 

The  motion  for  a  new  trial  contains, 
amongst  others,  two  grounds  (37  and  38)  pur- 
porting to  be  based  upon  parts  of  the  oral 
charge  of  the  court  These  grounds  do  not 
explicitly  point  out  such  portions  of  the 
charge,  so  as  to  bring  them  before  us  for  re- 
view. However,  looking  to  the  oral  charge, 
which  to  set  out  in  full,  we  find  the  portions 
which  seem  more  clearly  to  support  the 
grounds  set  out  on  page  54  of  the  record; 
and  these  portions,  at  least  abstractly  con- 
sidered, are  without  fault  Moreover,  no  az- 
eeptions  thereto  were  reserved. 

The  only  question  for  consideration  to 
whether  or  not  the  verdict  for  $1,500  to  ex- 
cessive. There  can  be  no  doubt  on  plalntUTs 
theory  of  the  case  (and  such  theory  finds  aop- 
port  in  the  evidence),  that  Reynolds  and 
Denegre,  the  persons  who  seized  the  goods. 
If  they  had  been  sued,  would  have  beea  li- 
able in  exemplary  damages.  There  to  no 
plea  of  Justification,  and  it  to  conceded  that 
the  writ  under  which  the  constable  professed 
to  act  was  void.  The  defendant  was  the 
cause  of  this  void  writ  being  placed  in  the 
hands  of  the  officer  for  execution.  Moreover, 
there  is  one  phase  of  the  evidence  which 
warrants  the  inference  of  ratification  of  the 
seizure  of  the  goods;  and  by  this  we  mean 
that  there  is  a  tendency  In  the  evidence  to 
show  that  defendant  received  and  retained 
the  goods  with  knowledge  of  the  circumstan- 
ces which  attended  their  seizure.  In  thto 
view  of  the  case,  It  cannot  be  said  that  the 
doctrine  of  exemplary  damages  is  not  ap- 
plicable, lice  V.  Lord,  76  Wis.  582,  45  N.  W. 
601;  Llenkauf  &  Strauss  r.  Aionis,  66  Ala. 
406;  Street  v.  Sinclair,  71  Ala.  110.  Thto 
being  true,  it  was  In  tiie  discretion  of  the 
jury  to  award  exemplary  damages,  and  It  to 
evident  that  they  so  did.  We  cannot  say  that 
the  verdict  is  excessive. 

No  reversible  error  being  shown  by  the 
record,  the  Judgment  will  be  affirmed. 

Affirmed. 

TYSON,  a  J.,  and  SIMPSON  and  AN- 
DEIRSON,  JJ.,  concur. 


(1S8  Ala.  381) 
BIRMINGHAM  RT.,  LIGHT  &  POWER  CO. 

V.  WILLIAMS. 
(Supreme  Coutt  of  Alabama.     Dec.  17,  1908.) 
1.  Stbeet  Railroads  (S  S3*)— Injubt  to  P«b- 

soN  Neab  Track— Tbespassbrs— Who  abb. 
A  street  railroad  employ^  walking  beside 
the  track  while  going  to  bis  place  of  work  in 
the  usual  way,  was  not  a  trespasser;  the  com- 
pany having  no  exclusive  or  paramount  right 
to  the  use  of  the  part  of  the  street  occupied  by 
its  tracks,  either  as  against  other  vehicles  or 
as  against  pedestrians. 

[Bd.  Note. — For  other  cases,  see  Street  Rail- 
roads. Dec.  Dig.  I  83.*] 
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2.  Stbeix  Railboads  ({  85*)— Usk  or  Stbcktb 

—Duty  of  Rah^oad. 

The  duty  of  a  street  railroad  company  to 
recognize  the  rights  of  perBODs  in  the  lawfnl  uae 
of  streets  is  imperative,  and,  vhtle  it  \um  the 
right  of  way  in  case  of  meeting  or  overtaking  a 
IMrson  on  ue  track,  it  Is  bound  to  exercise  a 
proper  degree  of  care  and  such  reasonable  pm- 
dence  and  precaution  as  the  attending  circum- 
stances may  require  to  avoid  injuring  tucb  per- 
son. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  Sf  193,  195 ;   Dec.  Dig.  $  85. •] 

8.  Stbebt  Railboads  (S  98*)— Ubs  or  Stbers 
— Ddtt  of  Oni  on  xbaok — Contbibdtobt 
Neouoenci. 

One  using  a  street  occupied  by  street  rail- 
road tracks  is  bound  to  exercise  ordinary  care 
and  such  reasonable  prudence  and  precaution  as 
the  attendant  circumstances  may  require  to 
avoid  being  injured  by  a  street  car. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent.  Dig.  {§  204-216 ;  Dec.  Dig.  |  98.*] 

4.  Stbeei  Railboads  (|  93*)  —  Injxtbies  to 
Persons  on  Track— Duty  of  Motobman— 
Nkolioenoe. 

It  is  the  duty  of  a  motorman,  on  seeing  a 
pedestrian  on  the  track  or  dangerously  near  it, 
to  give  warning  of  the  approach  of  the  car  by 
sounding  the  bell  or  otherwise;  and  failure  to 
give  such  warning  may  constitute  negligence. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Gent.  Dig.  H  195-200 ;   Dec  Dig.  {  93.*] 

6.  Stbeet  Railboads  ({  117*)— iNjraiEs  to 
Pebsor  on  Tback— Questions  fob  Jubt. 
In  an  action  against  a  street  railroad  for 
injuries  to  plaintiff,  struck  by  a  car  while  walk- 
ing beside  the  track,  the  question  whether  the 
position  of  plaintiff  when  seen  by  the  motorman 
was  obviously  perilous  held,  under  the  evidence, 
for  the  Jury. 

[Ed.  Note.— Ftor  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  {  244;   Dec.  Dig.  {  117.*] 

6.  Stbeet  Railboads  (|  93*)  —  Injxtbies  to 
FCBSON  ON  Tback. 

While  a  motorman  may,  on  seeing  a  per- 
son on  the  track,  assume  that  he  will  get  out 
of  the  way,  such  assumption  may  not  be  in- 
dulged beyond  the  time  when  the  person's  dan- 
ger is  seen  to  be  imminent 

(Eid.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  {  197 ;   Dec.  Dig.  S  93.*] 

7.  Stbeet  Railboads  (§  117*)— Injuries  to 
Pebson  on  Tback- Neqlioencb — Contrib- 
xrroRT  NKaLiGENCE— Questions  fob  Jubt. 

In  an  action  against  a  street  railroad  for 
injuries  to  plaintiff,  struck  by  a  car  while  walk- 
ing beside  the  track,  the  questions  of  defend- 
ant's negligence  and  of  plaintiff's  contributory 
negligence  held,  under  the  evidence,  for  the  jury. 
[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Dec.  Dig.  i  117.*] 

8.  Negligence  (8  11*)— "Wantonness." 

"Wantonness"  is  the  conscious  failure  of 
one,  charged  with  a  duty  to  exercise  due  care 
'  and  diligence,  to  prevent  an  injury  after  the 
discovery  of  the  peril,  or  under  circumstances 
where  he  is  charged  with  a  knowledge  of  such 
peril,  and  being  conscious  of  the  inevitable  or 
probable  results  of  such  failure. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  IMg.  I  13;    Dec.  Dig.  S  11.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  pp.  7386,  7387.] 

9.  Trial  (§  240*)— Instructions— Abguidbn- 
TATivK  and  Misleading  Insteuotions— In- 
vading Province  of  Juby. 

In  an  action  against  a  street  railroad  for 
Injuries  to  plaintiff  through  being  struck  by  a 
car  while  walking  beside  the  track,  an  instruc- 


tion that  plaintiff  was  not  entitled  to  recover 
by  reason  of  the  fact,  if  it  was  a  fact,  that  the 
motorman  failed  to  discover  piaintifrs  danger 
as  soon  as  he  might  have  by  reasonable  care, 
and  in  the  exercise  of  his  doty  to  keep  a  lo<A- 
out,  and  that,  on  the  other  hand,  plaintiff  was 
entitled  to  recover  only  in  the  event  that  the 
motorman  was  negligent  in  falling  to  conserve 
plaintiff's  safety  aiter  he  actually  became  aware 
of  his  danger,  was  properly  refused  as  argn- 
mentative. 

p;d.  Note.— For  other  cases,  see  Trial,  Cant 
Dig.  {  561 ;   Dec.  Dig.  {  240>] 

10.  Stbebt  Railboads  (|  118*)— Injubikb  to 
Pebson   on   Tback— Aonowa—MTHT.K*  nmg 

iKSTBOCTIOnS. 

The  instructiMi  waa  also  properiy  refused 
as  misleading. 

[Ed.  Note.— For  other  eases,  see  Street' Ball- 
roads,  Dec.  Dig.  f  11&*] 

11.  Tbial  ({  194*)— iRSTBUonoirs— IirvADiro 
Province  of  Jubt. 

The  instruction  was  also  properly  refnasd 
as  invading  the  province  of  the  Jury. 

[Ed.  Note.— For  other  cases,  see  Trial,  Deck 
Dfg.  8  194.*] 

12.  Tbial  (f  194*)— iRSTBUonoRt— iHTAonro 
Pbovinoe  or  JtJBT. 

In  an  action  against  a  street  railroad  tor 
Injuries  to  plaintiff,  struck  by  a  car  while  walk- 
ing beside  the  track,  an  Instruction  that  plain- 
tiff was  negligent  in  allowing  himself  to  oe  or 
remain  in  dangerous  proximity  to  the  car  was 
properly  refused  as  invading  the  province  of  tho 
Jury. 

[Ed.  Note.— For  other  eases,  see  Trial,  Dec 
Dig.  {  194.*] 

13.  Tbial  (8  258*)- Injubies  to  Pebsor  oir 
Tback— iNSTBuonoNS. 

'V\'here,  in  an  action  against  a  street  rail- 
road for  injuries  to  plaintiff,  struck  by  a  car 
while  walking  beside  the  track,  the  Jury  might 
have  Inferred  wantonness  on  the  motorman's 
part,  instructions  pretermitting  any  inquiry  am 
to  wantonness  were  properly  refused. 

[Ed.  Note.— For  other  cases,  see  Trial,  0«it. 
Dig.  88  618-628;  Dec.  Dig.  8  253.*] 

Appeal  from  Olty  Gonrt  of  Blrmlngbam; 
H.  A.  Sharpe,  Judge. 

Action  by  Jack  W.  Williams  against  tb» 
Birmingham  Railway,  Light  &  Power  Com- 
pany. From  a  Judgment  for  plaintiff,  de> 
fendant  appeals.    AlBrmed. 

The  facts  are  sufficiently  stated  In  tb* 
opinion  of  the  court  The  following  charges 
were  requested  by  defendant,  and  refused: 
(1)  "If  tbe  Jury  believe  the  evidence,  they 
cannot  find  for  plaintiff  under  the  first  count 
In  the  complaint"  (2)  "Tbe  plaintiff  is  not 
entitled  to  recover  by  reason  of  the  fact.  It 
It  be  a  fact,  that  the  motorman  failed  to 
discover  the  danger  of  the  plaintiff  as  soon 
as  be  might  have  discerned  his  danger  by 
the  exercise  of  reasonable  care  and  In  tbe 
exercise  of  his  duty  to  keep  a  lookout  On 
tbe  other  band,  plaintiff  Is  entitled  to  re- 
cover only  In  tbe  evaat  tbat  tbe  motorman 
was  guilty  of  negligence  In  falling  to  con- 
serve the  safety  of  the  plaintiff  after  be 
actually  became  aware  of  bis  danger."  (S) 
Affirmative  charge  as  to  the  second  count  (4) 
"The  court  charges  the  Jury  tbat  plaintiff  1b 
guilty  of  negligence  In  allowing  himself  to 


*For  other  cua«  se«  sun*  topic  and  section  NVUBER  la  Dec  *  Am.  Digs.  IMT  to  dats^  A  Beportsr  Iad«c«s 


Digitized.by 


Google 


^la.) 


BIRMINGHAM  RY.,  LIGHT  A)  POWER  CO.  y,  WILLIAMS. 


96 


be  on  remain  In  a  dangerona  proximity  to 
the  car  which  struck  him."  (5)  "If  the  plain- 
tiff was  guilty  of  negligence  which  prox- 
imately contrlbated  to  bis  Injuries  in  the 
slightest  degree,  he  cannot  recover,  although 
the  Jury  may  believe  that  the  defendant  is 
gnilty  of  negligence."  (6)  "The  plaintiff  aa- 
nimed  the  risk  of  Injury  in  walking  so  near 
the  track  as  to  he  In  danger  of  passing  cars, 
unless  the  Jury  are  satisfied  reasonably,  from 
(11  the  evidence,  that  the  motorman  was 
guilty  of  negligence  In  the  operation  of  the 
car  after  the  motorman  actually  discovered 
the  peril  of  the  plaintiff."  There  was  Judg- 
ment In  the  sum  of  $500. 

Tillman,  Grubb,  Bradley  ft  Morrow,  for 
appellant  Bowman,  Harsh  ft  Beddow,  for 
tppellee. 

DENSON,  J.  The  defendant's  (appellant's) 
car  line  is  constructed  longitudinally  on  what 
is  Imown  as  First  avenue,  a  public  street  in 
tlie  city  of  Birmingham.  Defendant  had  the 
plaintiff,  with  others  of  its  servants,  em- 
ployed in  digging  a  ditch  north  of,  and  paral- 
lel with,  its  traclis  in  said  avenue,  t)etween 
Twenty-First  and  Twenty-Second  streeta 
At  the  noon  hour  of  the  day  on  whldi  oc- 
flirred  the  accident,  the  occasion  of  the  in- 
juries complained  of,  the  plaintiff,  with  the 
other  servants,  went  to  the  Twenty-Second 
street  crossing  and  ate  his  dinner.  After 
eating,  and  while  all  were  returning  to  their 
woric,  walking  beside  the  line  of  defendant's 
track,  one  of  the  defendant's  cars,  approach- 
tag  from  Twenl7-Second  towards  Twenty- 
First  street,  ran  against  the  plaintiff  and  in- 
jured him.  Plaintiff  testified,  among  other 
thtogs,  that  "we  were  not  on  the  track,  but 
on  the  side  of  the  track,  where  we  always 
go  down  every  day  to  get  dinner.  I  was 
walking  along  there,  and  the  car  ran  up 
from  behind  and  struck  me.  The  car  did  not 
blow  any  whistle,  or  ring  any  gong,  or  give 
any  warning.  There  was  no  noise  on  the 
street  by  wagons  or  carriages,  and  the  car 
was  running  fast  I  could  have  heard  it 
coming;  but  It  never  made  any  fuss.  We  did 
not  hear  the  car  coming.  I  had  been  working 
there  at  that  place  four  days  and  a  half 
when  I  got  hurt  and  during  that  time  cars 
bad  been  mnnlng  back  and  forth.  The  Bast 
Lake  car  comes  down  every  few  minutes." 
Tlie  proof  shows  that  plaintiff  was  a  cripple, 
one  of  his  legs  being  a  "peg  leg,"  and  he  was 
walking,  his  back  toward  the  car,  along  by 
the  side  of  the  track,  between  it  and  the 
Hitch,  and  behind  the  other  servants. 

The  testimony,  in  respect  to  the  distance 
from  the  rails  to  the  ditch,  variously  plac- 
ed same  at  from  8  to  6  feet  and  was  also  in 
conflict  as  to  whether  plaintiff  was  walking 
within  a  safe  distance  from  the  track.  That 
offered  by  the  def^idant  tended  to  show  tlut 
plaintiff  was  walking  at  a  distance  from 
the  track  safe  from  harm  nntU  the  car  drew 
quite  near,  when  he  staggered  toward  the 
car  and  within  range  of  It;   while  plaintiff 


testified  that  he  never  staggered,  and  was 
no  nearer  the  track  when  stmck  than  there- 
tofore. The  testimony  toe  the  defendant 
tended  to  show  that  the  car  was  going  at 
not  exceeding  4  miles  fn  hour;  that  Its  rate 
of  speed  was  "very  slow";  that  it  was  a 
"big"  double-truck  car,  about  28  to  80  feet 
long;  that  the  motorman  noticed  the  plain- 
tiff ahead  of  the  car  abont  two  car  lengths, 
walldng  between  the  track  and  the  ditch, 
and  that  when  the  car  was  within  S  or  7 
feet  of  the  plaintiff  the  motorman  commenc- 
ed ringing  the  gong;  that  when  the  car  waa 
within  5  or  0  feet  of  plaintiff  he  staggered 
near  enough  to  the  track  to  be  struck,  and 
was  struck  on  his  left  shoulder  by  the  arm 
bold  on  the  side  of  the  car;  that  the  car 
ran  6  or  6  feet  after  striking  plaintiff;  that 
the  motorman  had  been  running  cars  for  tba 
defendant  four  years;  that  when  he  saw 
plaintiff  getting  close  enough  to  the  track  to 
be  struck  by  the  car,  he  "stamped"  hia  gong 
and  "put  on  the  air  In  emergency  to  stop"; 
that  that  was  the  only  way  to  stop  a  car, 
"unless  you  reverse  if  and  that  that  was 
about  as  quick  as  reversing,  with  the  rate 
of  speed  at  which  he  was  then  golni{.  On 
cross-examination  the  motorman  testified, 
among  other  things:  **I  could  have  reversed 
the  car  and  put  on  the  air;  but  as  the  fel- 
low says,  I  did  not  have  time  to  do  It — ^not 
hardly  time." 

The  foregoing  is  a  substantial  statement  of 
the  testimony  In  the  case  necessary,  in  oar 
opinion,  to  a  correct  determination  of  the 
legal  points  presented  by  the  assignment  of 
errors.  The  only  errors  assigned  relate  to 
charges  requested  by  the  defendant  and  re- 
fused by  the  court 

The  first  of  the  refused  charges  is  In  this 
language:  "If  the  Jury  believe  the  evidence 
they  cannot  find  for  the  plaintiff  under  the 
first  coimt  of  the  complaint"  The  first  count 
counts  for  recovery  on  simple  negligence,  al- 
leged in  general  terms.  It  Is  argued  that 
this  charge  should  have  been  given  on  either 
or  both  of  two  theories:  First  that  no  negli- 
gence on  the  part  of  defendant's  motorman 
was  shown;  second,  if  negligence  on  the 
part  of  the  motorman  was  shown,  yet  the 
evidence  shows  that  plaintiff  was  guilty  of 
negligence  which  proximately  contributed  to 
his  injury.  It  must  be  conceded  that  the 
plaintiff  was  not  a  treqpaaser  on  the  track, 
and  two  reasons  might  be  assigned  as  baaes 
for  this  conclusion:  First  "the  company  had 
not  an  exclusive  or  paramount  right  to  the 
use  of  the  part  of  the  street  occupied  by  Its 
tracks,  either  as  against  other  vehicles  or 
against  pedestrians  (27  Am.  ft  Bug.  Bncy. 
Law,  8S);  second,  the  plaintiff,  as  a  servant 
of  the  defendant  was  going  to  his  place  of 
work  in  the  usual  way. 

The  duty  of  the  company  to  recognize  the 
rights  of  persons  in  the  lawful  use  of  the 
streets  is  imperative.  As  the  company  Is 
held  to  a  high  degree  of  care,  to  a  degree 
commensurate    with   ths   drcnmstaiftes    of 
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«ach  particular  case,  so  likewise  the  citizen 
Is  held;  for  he  cannot  recklessly  place  him- 
self In  the  way  of  danger  and  then  complain 
of  Injury.  He  Is  boimd,  equally  with  the 
company,  to  the  exeiy^ise  of  a  proper  degree 
of  care,  skill,  and  vigilance.  He  has  no  ex- 
clusive right  to  any  particular  portion  of 
the  street,  and  neither  has  the  street  rail- 
way company.  The  car  has  the  right  of  way, 
in  case  of  meeting  or  overtaking  a  person 
on  the  track;  but  each  party,  in  order  to 
avoid  accident,  is  bound  to  exercise  ordinary 
care  and  such  reasonable  prudence  and  pre- 
caution as  the  attending  circumstances  may 
require.  These  circumstances  necessarily 
vary,  in  their  relation  to  each  other,  in  each 
particular  case,  and  the  conduct  of  the  parties 
must  be  considered  in  the  light  of  their  sur- 
roundings at  the  particular  time  when  they 
were  called  upon  to  act  What  might  be 
considered  ordinary  care  in  one  case  might 
under  the  circumstances  of  another,  amount 
to  culpable  negligence.  The  Supreme  Court 
of  the  United  States,  in  the  case  of  Grand 
Trunk  Railway  Co.  v.  Ives,  144  U.  S.  408, 
12  Sup.  Ct  679,  36  L.  Ed.  485,  said:  "There 
is  no  fixed  standard  In  the  law  by  which  a 
court  is  enabled  to  arbitrarily  say  In  every 
case  what  conduct  shall  be  considered  rea- 
sonable and  prudent  and  what  shall  consti- 
tute ordinary  care  under  any  and  all  cir- 
cumstances. The  terms  'ordinary  care,'  'rea- 
sonable prudence,'  and  such  like  terms,  as 
applied  to  the  conduct  and  afTalrs  of  men, 
have  a  relative  significance,  and  cannot  be 
arbitrarily  defined.  What  may  be  deemed 
ordinary  care  In  one  case  may,  under  dif- 
ferent surroundings  and  circumstances,  be 
gross  negligence."  On  these  considerations 
It  is  manifest  that  the  evidence  of  negli- 
gence in  each  case  must  depend  upon  the 
circumstances  peculiar  to  it  and  which  sur- 
rounded the  parties  at  the  time  of  the  occur- 
rence on  which  the  controversy  is  based. 
"Where  negligence  does  appear,  there  are 
generally  some  prominent  facts  which  show 
a  want  of  due  regard  for  the  safety  of  oth- 
ers, or  an  absence  of  proper  care  and  pre- 
caution, so  as  to  avoid  the  casualty,  or  in- 
caution  or  lack  of  skill  in  the  use  of  dan- 
gerous instrumentalities  in  places  obviously 
perilous,  or  the  doing  of  an  act  which  Axsty 
had  forbidden,  or  the  omission  to  do  one 
which  duty  had  commanded  to  be  done.  If, 
in  any  case,  these  facts,  or  any  one  of  them, 
appear,  and  in  addition  thereto  It  is  shown 
that  in  consequence  thereof,  injury  has  been 
inflicted  upon  a  person  who  was  himself  in 
the  exercise  of  ordinary  care  and  reason- 
able prudence,  and  not  so  connected  with  the 
author  of  the  injury  as  to  have  assumed  the 
hazard,  then  it  is  a  case  of  negligence  au- 
thorizing a  recovery  of  damages." 

Duty  requires  of  a  motorman,  uiwn  seeing 
a  pedestrian  on  the  track  or  dangerously 
near  to  it  to  give  warning  of  the  car  by 
sounding  the  gong  or  bell,  or  otherwise;  and 
failurtf  to  give  such  warning  may  constitute 


negligence.  27  Am.  &  Hng.  Ency.  Law,  64, 
65,  and  cases  cited  in  note  1  to  the  text  We 
have  seen  that  there  is.  In  this  case,  a  ten- 
dency in  the  evidence  to  prove  that  the  mo> 
torman  discovered  the  plaintiff  when  the  lat- 
ter was  at  least  60  feet  ahead  of  the  car; 
and  the  question  of  the  position  of  the  plain- 
tiff at  that  time — ^whether  obviously  peril- 
ous, or  otherwise— was  at  least  one  for  tb« 
determination  of  the  Jury.  We  have  also 
seen  that  there  is  a  tendency  in  the  evidence 
to  the  dfect  that  the  motorman  ran  the  car 
fast  and  without  any  warning  of  its  ap- 
proach until  it  was  within  6  or  7  feet  of 
plaintiff,  and  that  plaintiff  was  unaware  of 
its  approach.  The  testimony  shows  that  the 
plaintiff  was  a  cripple,  and  that  this  might 
have  been  observed  by  the  motorman,  who 
was  looking  towards  him — saw  him.  While 
it  is  true  that  a  motorman  may,  upon  seeing 
a  person  on  the  track,  assume  that  he  will 
turn  aside  from  the  dangerous  position  and 
out  of  the  way  of  the  car,  yet  the  law  does 
not  accord  to  blm  the  right  to  indulge  the 
assumption  beyond  the  time  when  the  per- 
son's danger  Is  seen  to  be  Imminent  The 
evidence  of  the  motorman  was  that  the  plain- 
tiff was  walking  at  a  safe  distance  from  the 
track  all  the  while  until  the  approaching 
car  reached  a  i>olnt  within  6  or  7  feet  of  him, 
when  he  staggered  towards  the  car.  On  the 
other  hand,  the  plaintiff  testified  that  he  did 
not  stagger  towards  the  car;  and  the  effect 
of  hia  evidence  is  that  he  maintained  the 
same  distance  from  the  car  all  the  while  un- 
til he  was  struck.  So  it  was  open  to  the  Jury 
to  Infer  that  plaintiff  was  dangerously  near 
to  the  car  track  all  along,  and  that  the  mo- 
torman realized  his  dangerous  iKisItion  with- 
in time  to  stop  the  car  and  avoid  the  In- 
Jury,  notwithstanding  plaintiff  may  have 
been  at  fault  in  remaining  on  the  track  too 
long.  In  the  light  of  all  these  considera- 
tions, the  court  is  of  the  opinion  that  it  can- 
not be  said,  as  matter  of  law,  that  the  de- 
fendant was  not  guilty  of  negligence,  nor 
that  the  plaintiff  was  guilty  of  negligence 
which,  In  a  legal  sense,  contributed  to  the 
result  Therefore  charge  1  was  properly  re- 
fused. Grand  Trunk  Railroad  Co.  t.  Ivea^ 
supra;  Inland,  etc.,  Co.  v.  Tolson,  139  U.  S. 
551,  11  Sup.  Ct  653,  36  I*  EJd.  270. 

The  second  count  of  the  complaint  is  pred- 
icated upon  wanton  or  willful  injury,  and 
the  afllrmatlve  charge,  requested  by  defend- 
ant in  proper  form,  in  respect  to  this  count, 
was  refiised  by  the  court  Wantonness  "ia 
the  conscions  failure  of  one  charged  with  a 
duty  to  exercise  due  care  and  diligence  to 
prevent  an  injury  after  the  discovery  of  the 
peril,  or  under  drctmistances  where  he  is 
charged  with  a  knowledge  of  such  peril,  and 
being  conscious  of  the  inevitable  or  probable 
results  of  such  failure."  Birmingham,  etc, 
Co.  V.  Pinckard,  124  Ala.  372,  26  South.  880. 
Without  pursuing  further  the  tendencies  of 
the  evidence,  the  court,  after  consideration 
of  the  evidence  in  its  entirety,  ooDCurs  with 
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the  trial  coxirt  In  the  opinion  that  it  was 
open  to  the  jury  to  infer  wantonness  on  the 
part  of  the  motorman  in  the  infliction  of  the 
injury,  and  consequently  must  hold  that 
charge  3  was  properly  refused.  3  Mayf.  Di- 
gest. 712,  f  36. 

Charge  2,  refused  to  defendant,  is  argu- 
mentative, misleading,  and  invaslTe  of  the 
province  of  the  Jury. 

Charge  4  is  invasive  of  the  province  of  the 
Jury,  and  is  outside  of  the  matters  set  up  in 
the  pleas  of  contributory  negligence. 

Charges  5  and  6  pretermit  any  inquiry  as 
to  wantonness,  and  were  therefore  properly 
refused. 

No  error  l>eing  shown,  the  Judgment  of  th^e 
dty  court  is  affirmed. 

Affirmed. 

TYSON,  C  J.,  and  DOWDELL  and  SIMP- 
SON, JJ.,  concur. 


(158  Ala.  484) 

AMEBICAN  BOI/r  00.  v.  FENNBLU 

(8nprem«  Court  of  Alabama.    Dec.  17,  1908.) 

L  Municipal  Cobfobations  (§  700*)— Use  of 
Stkeetts — Sidewalks— Use  by  Pedestrians. 
A  complaint  stating  that,  while  plaintiff 
was  walking  on  the  sidewalk  of  a  public  street, 
where  he  had  the  right  to  be,  he  was  struck 
from  behind  by  a  team  driven  by  defendant's 
•errant,  and  run  over,  and  that  his  injuries 
were  due  to  the  negligence  of  defendant's  serv- 
tnt.  is  not  demurrable  for  failure  to  show  any 
violation  of  duty  toward  plaintiff,  or  that  he 
was  guilty  of  any  negligence  in  regard  to  him; 
plaintiff  being  entitled  to  the  uninternipted  use 
«f  the  sidewalk. 

[Ed.    Note.— For  other  cases,   see  Municipal 
Corporations,  Dec.  Dig.  |  706.*] 

2.  MtmiCIPAL    COBPOBATIONS    (J    706*)— U8« 

or    STBEExa— Neoliqbnt   Use— Pleadiko — 

SumciENCT  Of  Complaint. 

In  an  action  for  injuries  to  a  pedestrian 
wlule  on  the  sidewalk,  the  complaint  was  not 
demnrrable  for  not  alleging  that  the  sidewalk 
was  for  the  exclusive  use  of  pedestrians;  that 
fact  being  implied. 

[E^d.    Note. — For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  t  706.*] 

S.  Municipal  Cobpobations  (S  706*)— Use  op 
SniEETS  —  Plbadino  —  Complaint  —  Neo- 

LIOEITCE. 

A  general  allegation  that  plaintiff,  while 
walking  on  the  public  highwajr,  was  injured  hy 
defendant's  negligence  in  driving  mules  was  a 
nffident  allegation  of  negligence. 

[Ed.    Note.— For  other  cases,   see   Municipal 
Corporations,  Dee  Dig.  9  706.*] 

4.  Neolioence  (J  113*)  — Pleading  — Con - 
TBiBUTOBT  Neolioence  —  Necessitt  of 
Pleadiro. 

Contributory  negligence  is  a  matter  of  de- 
fuse, and  need  not  be  negatived  by  the  com- 
plamt. 

[Ed.  Note. — ^For  other  cases,  see  Negligence, 
Cent  Dig.  H  186-193;   Dec.  Dig.  (  lia«] 

&  MumCIPAL  GOBPORATIONS  ((  705*)— USE  OF 

Strekts— Use  bt  Pedestrians. 

A  pedestrian  may  walk  along  or  across  the 
streets,  and  has  equal  rights  therein  with  vehi- 
des,  and  each  should  recognize  the  rights  of 
the  other,   and   the   drivers  of  vehicles  shonld 


keep  them  under  control,  so  as  not  to  injure 
pedestrians  who  are  properly  on  the  street. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |  1515;  Dec.  Dig.  i 
705.*] 

6.  Municipal  Cobpobations  (|  706*)— Use 
OF  Streets— Actions  fob  Negligent  Use- 
Sufficiency  OF  Allegations  —  Proximate 
Cause. 

In  an  action  for  personal  injuries  caused 
by  defendant's  negligence  in  driving  a  vehicle  in 
the  street,  an  allegation  that  defendant  so  care- 
lessly drove  the  mules  that,  by  reason  of  his 
negligence,  one  of  them  struck  plaintiff,  and 
that  defendant's  negligence  proximately  caused 
the  injury,  sufficiently  showed  the  causal  con- 
nection between  the  negligence  and  the  injury. 
[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Dec  Dig.  S  706.*] 

7.  Master  and  Sebvant  (§  329*)— Injuries 
TO  Third  Person  —  Actions  —  Ple;adinq— 

CONSTBUCTION. 

In  an  action  for  injuries  to  a  pedestrian  by 
the  negligence  of  defendant's  servant  in  driving 
a  mule  team,  an  allegation  that  the  servant, 
while  acting  within  the  scope  of  his  duties,  so 
carelessly  drove  and  managed  the  mules  that  by 
reason  of  his  negligence  one  of  them  stru<£ 
plaintiff,  knocking  him  down,  etc.,  simply  meant 
that  the  servant,  while  acting  within  the  scope 
of  his  duty  in  driving  the  team,  performed  the 
duty  so  negligently  as  to  cause  the  injury,  and 
did  not  mean  that  it  was  within  the  scope  of  his 
duty  to  run  over  plaintiff. 

[E}d.  Note. — For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  i  329.*] 

8.  Evidence  ($  472*)  —  Opinions  —  Mattebs 
DiBECTLT  in  Issue. 

In  an  action  against  a  master  for  injuries 
to  a  pedestrian  by  the  servant's  negligence  in 
driving  a  mule  team,  a  question  whether  It  was 
negligent  to  strike  the  mules,  under  the  circum- 
stances, was  properly  excluded;  the  issue  of 
negligence  being  for  the  jury,  and  not  for  the 
witness. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  §S  2186-2195;   Dec.  Dig.  {  472.*] 

9.  Evidence  ({  507*)— Opinion  Evidence- 
Expert  Testimony  —  Matters  of  Common 
Knowledge. 

Expert  testimony  was  unnecessary  to  de- 
termine whether  it  was  negligence  to  strike  a 
mule,  which  ran  over  plaintiff  in  the  street  aft- 
er being  struck ;  the  nature  of  the  animal  and 
the  effect  of  striking  it  being  common  knowl- 
edge, BO  that  the  jury  could  determine  the  ques- 
tion. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  i  2310;   Dec.  Dig.  f  507.*] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty; A.  O.  Lane,  Judge. 

Action  by  Ed  Fennell  against  the  Ameri- 
can Bolt  Company.  From  a  judgment  for 
plaintiff,  defendant  appealed.    Affirmed. 

Complaint  was  as  follows:  "(1)  Plaintiff 
claims  of  defendant  the  sum  of  |5,000  as 
damages  for  this,  to  wit,  that  heretofore, 
on,  to  wit,  the  15th  day  of  February,  1907, 
atwut  5  o'clock  In  the  afternoon,  the  plain- 
tiff was  proceeding  on  foot  on  the  sidewalk, 
where  he  had  a  right  to  be,  along  Thirty-Sec- 
ond street,  from  First  avenue  towards  Fifth 
avenue,  in  Jefferson  county,  Ala.,  according 
to  the  map  and  plan  of  the  city  of  Birming- 
ham, and  when  plaintiff  had  proceeded  a 
short  distance  from  First  avenue  he  wa* 
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strniA  from  behind  by  a  team  of  two  mules 
drawing  a  heavy  dray,  owned  by  the  Ameri- 
can Bolt  Company,  in  charge  of  defendant's 
aerrant,  who  was  driving  said  team,  acting 
within  the  line  and  scope  of  his  duty,  whose 
surname  was  Howard,  bat  whose  Christian 
name  was  unknown  to  the  plaintiff.  Plain- 
tiff avers  that  be  was  knodced  down  by  said 
team,  and  run  over  by  the  front  and  rear 
wheels  of  said  dray,  and  his  leg  was  broken 
between  the  knee  and  ankle;  and  plaintiff 
avers  that  by  reason  of  the  above  he  suffer- 
ed great  bodily  pain,  and  experienced  great 
physical  and  mental  suffering,  and  was  put 
to  large  expense  for  medicine  and  medical 
attention,  and  the  care  of  the  physician  In 
trying  to  effect  a  cure,  and  was  confined  to 
bis  bed;  and  plaintiff  avers  that  he  was 
knocked  down  and  run  over,  and  his  said  in- 
juries received  by  reason  of,  and  as  a  proxi- 
mate consequence  of,  the  negligence  of  de- 
fendant's servant  In  allowing  said  team  to 
run  over  plaintiff."  (2)  Same  as  1,  down  to 
and  Including  the  words  "confined  to  his 
bed,"  with  this  additional  averment:  "And 
plaintiff  avers  that  he  was  so  knocked  down 
and  run  over,  and  his  said  injuries  received, 
by  reason  of,  and  as  a  proximate  conse- 
quence of,  the  negligence  of  defendant's  serv- 
ant, in  charge  of  said  team,  in  and  about  the 
driving  of  said  team."  (4)  Same  as  1  down 
to  and  including  the  words  "confined  to  his 
bed,"  with  the  following:  "That  plaintiff 
was  knocked  down  and  run  over,  and  receiv- 
ed his  said  injuries,  by  reason  of,  and  as  a 
proximate  consequence  of,  the  negligence  of 
defendant's  servant,  in  charge  of  said  team. 
In  and  about  the  management  of  said  team." 
"(X)  Plaintiff  claims  of  defendant  the  sum 
of  $5,000  as  damages  for  this,  to  wit,  that  on 
the  16th  day  of  February,  1907,  plaintiff  was 
walking  along  the  public  highway  near  the 
dty  of  Birmingham,  Ala.,  along  a  street 
known  as  Thirty-Second  street,  near  First 
avenue;  that  defaidant  Was  a  proprietor  of 
a  dray  and  two  mules,  which  were  then  pass- 
ing along  said  highway  in  the  possession  of 
one  Howard  Fowler,  defendant's  servant, 
who  was  driving  the  team ;  that  said  How- 
ard, defendant's  servant,  acting  within  the 
line  and  scope  of  his  duty,  so  carelessly 
drove  and  managed  said  mules  and  dray  that 
by  reason  of  his  negligence  said  mules,  or 
one  of  them,  struck  the  plaintiff,  knocking 
him  down,  and  one  of  the  front  and  rear 
wheels  of  said  dray  ran  over  liim,  or  over 
his  leg,  and  his  leg  was  broken,  whereby 
plaintiff  was  bruised,  and  made  sick  and 
sore,  and  confined  to  his  bed  and  was  for  a 
long  time  prevented  from  attending  to  bis 
business,  and  was  put  to  great  expense  in 
endeavoring  to  be  healed  of  his  hurts  In  the 
way  of  medicine  and  medical  attention,  and 
in  the  employment  of  a  physician,  and  he 
suffered  great  bodily  pain,  and  experienced 
great  physical  and  mental  suffering;  and 
plaintiff  avers  that  bis  said  injuries  are  of  a 


permanent  nature,  and  that  he  will  be  leas 
able  to  earn  money.  Plaintiff  avers  that 
said  negligence  of  said  servant  of  defendant, 
said  Howard  Fowlo',  proximately  caused 
plaintiffs  said  injury."  Plaintiff  amended 
his  first  count  by  Inserting  before  the  words 
"and  when  plaintiff  had  proceeded"  this 
clause:  "Which  said  street,  at  and  prior  to 
the  time  of  plaintiff's  said  Injury,  was  ha- 
bitually used  by  the  public  as  a  highway,  a 
portion  of  said  streets  being  for  vehicles,  and 
along  the  same  the  sidewalk  being  used  by 
pedestrians." 

Demurrers  were  interposed  to  the  first 
co.unt,  "because  (1)  tliat  It  does  not  show  that 
defendant  violated  any  duty  it  owed  plain- 
tiff, or  that  it  was  guilty  of  any  negligence 
towards  plaintiff;  (2)  It  does  not  show  that, 
when  plaintiff  was  injured,  defendant's  team 
and  mules  or  dray  were  not  where  they  had 
a  right  to  be;  (3)  it  is  not  shown  that  de- 
fendant's team  and  dray  had  not  the  right' 
to  be  on  the  sidewalk  along  which  plaintiff 
was  proceeding.  No  facts  are  alleged  show- 
ing negligence."  To  the  second  count  the  same 
as  to  the  first  with  the  additional  grounds 
that  it  is  not  shown  in  what  the  negligence 
consisted,  and  was  not  shown  how  defend- 
ant's servant  was  guiding  said  team.  1^  the 
fourth  count,  the  same  grounds  as  to  the 
third,  and  the  additional  grounds  that  it  is 
not  shown  what  was  the  management  of  the 
team  by  defendant's  servant,  and  becanse 
the  allegation  of  management  was  a  conclu- 
sion. To  count  X,  "because  it  appears  that 
the  alleged  negligence  of  defendant  driver 
was  not  the  proximate  cause  of  the  injury ; 
(2)  because  It  does  not  appear  that  plaintiff 
was  in  the  exercise  of  due  care;  (3)  it  ap- 
pears from  said  count  that  the  act  com- 
plained of  was  the  wrong  of  the  servant,  for 
which  defendant  was  not  liable ;  (4)  for  that 
It  appears  that  it  was  In  line  with  the  mao 
Howard's  employment,  while  driving  defend- 
ant's team,  to  knock  down  and  run  over 
plaintiff,  which  is  not  an  actual  negligence." 

Ward  &  Rudolph,  for  appellant  W.  K. 
Terry,  for  appellee. 

SIMPSON,  J.  The  action  hi  this  case  wa» 
brought  by  the  appellee  against  the  appellant 
for  damages  on  account  of  Injuries  received 
from  being  run  over  by  a  team  of  mules, 
drawing  a  dray,  belonging  to  the  defendant. 
The  general  affirmative  charge  was  given,  as 
to  the  third  and  fifth  counts  of  the  com- 
plaint. In  favor  of  the  defendant,  leaving  on- 
ly the  first,  second,  and  fourth  counts,  and: 
count  X,  for  consideration. 

It  is  insisted,  first,  that  the  demurrer 
should  have  been  sustained  to  the  first  count 
of  the  complaint,  because  said  count  does 
not  show  that  the  defendant  violated  any 
duty  which  it  owed  to  (he  plaintiff.  The 
count  alleges  that  plaintiff  was  walking  on 
the  sidewalk  of  Thirty-Second  street,  a  pub- 
lic street  and  highway  of  the  city,  where  he 
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bad  a  right  to  be,  when  he  was  struck  by 
defendant's  team,  and  that  It  was  the  result 
of  the  negligence  of  defendant's  servant,  In 
charge  of  said  team,  in  allowing  said  team 
to  run  over  him.  Pedestrians  have  a  right 
to  the  uninterrupted  use  of  the  sidewalk, 
and  the  said  count  is  not  subject  to  the  de- 
mair&c.  Fielder  ▼.  Tipton,  148  Ala.  608,  42 
South.  986^  8  L.  R.  A.  (N.  S.)  126& 

For  like  reasons  the  demurrer  to  the  sec- 
ond count  In  tlie  comidalnt  was  properly 
orermled,  as  was  also  the  demurrer  to  the 
fourth  count  It  was  not  necessary  to  al- 
lege  that  the  sidewalk  was  for  the  use  of 
pedestrians  only,  as  the  law  affixes  that  use 
to  a  sidewalk.  Fielder  r.  Tipton,  supra; 
EUiott  on  Roads  &  Streets,  p.  17.  Moreover, 
the  amendment  did  allege  that  the  sidewalk 
was  toe  the  use  of  pedestriansL 

Under  our  dedsions,  the  general  statement 
of  n^Ugence  In  count  X  was  sufficient,  and. 
If  the  plaintiff  was  not  exercising  proper 
care,  that  was  a  matter  of  defense.  The 
plalntUr  and  the  defendant  had  equal  rights 
In  the  street,  and,  while  the  sidewalk  is  the 
place  tar  pedestrians  alone,  yet  pedestrians 
have  the  right  also  to  walk  across  or  along 
the  streets,  and  It  Is  the  duty  of  both  pe- 
destrians and  traTdera  by  yehicle  to  recog- 
nize the  right  of  each  to  be  upon  the  street, 
and  it  is  the  duty  of  travelers  by  vehicle  to 
keep  the  same  under  control,  so  as  not  to  in- 
jure pedestrians  in  the  proper  exercise  of 
their  rights.  Kathmeyer  v.  Mehl  (N.  J.  Sup.) 
eo  AtL  40;  Hennessey  ▼.  Taylor,  189  Mass. 
583,  76  N.  B.  224,  S  L.  R.  A.  (N.  S.)  S46 ;  Bl- 
liott  on  Roads  &  Streets,  p.  622. 

The  casual  connection  between  the  negli- 
gence and  the  Injury  Is  sufficiently  shown  by 
the  allegations  of  said  count,  and  there  is 
no  merit  in  the  suggestion  that  the  allega- 
tion that  the  defendant's  servant  was  "acting 
within  the  line  and  scope  of  bis  duty"  means 
that  It  was  within  the  line  and  scope  of  bis 
duty  "to  run  over  and  knock  down  appellee." 
That  expression  means  simply  that,  while 
acting  within  the  line  and  scope  of  his  duty 
— to  wit,  driving  the  dray  In  the  business  of 
the  master — he  performed  that  duty  so  neg- 
ligently and  carelessly  as  to  cause  the  in- 
jury. 

There  was  no  error  in  sustaining  the  ob- 
jection to  the  questions  to  the  witnesses  as 
to  whether  it  was  negligent  to  strike  the 
mules  in  order  to  urge  them  across  the  track. 
The  question  of  negligence  vel  non  was  for 
the  Jury  to  determine  on  the  facts  related, 
and  not  on  the  opinions  of  others.  Besides, 
It  does  not  require  any  expert  testimony  to 
tell  whether  it  is  negligence  to  strike  a  mule. 
The  nature  of  the  animal,  and  the  relation 
<*t  lashes  to  his  good  behavior,  are  matters 
of  common  knowledge,  known  to  the  Jury  as 
well  as  to  any  witness.  Ferguson  v.  Bubbell, 
97  N.  Y.  507,  49  Am.  Rep.  544. 


There  was  no  error  In  overruling  the  mo- 
tion for  a  new  trial. 
The  judgment  of  the  court  is  affirmed. 

TYSON,  0.  J.,  and  DOWDBLL  and  DEN- 
SON,  JJ.,  concur. 


ass  Ala.  391) 

LOUISVILLE  ft  N.  R.  CO.  ▼.  LOWE. 
(Supreme  Oonrt  of  Alabama.     Dec.  17,  1908.) 

1.  MaSTEB   and   SlEBVANT  ($   285*)— LlABILITT 

POB  Injttbies  to  Sebvakt— Actions— Bub- 

DBN  OF  PBOOF. 

When  a  servant's  cause  of  action  is  based 
on  Code  1907,  {  3910,  subd.  1,  making  the  mas- 
ter liable,  as  if  he  were  a  stranger,  for  any 
injurv  to  a  servant  caaeed  bv  a  defect  in  the 
machinery  used,  the  plaintiff  has  the  burden  of 
proving,  not  only  the  existence  of  the  alleged 
defect  and  that  It  was  the  proximate  cause  of 
the  injury,  but  also  that  the  defect  arose  from, 
or  had  not  been  discovered  or  remedied  owing 
to,  the  negligence  of  the  master,  or  some  lerv* 
ant  charged  with  the  master's  doty. 

[Ed.  Note. — ^For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  900-000;    Dec.  Dig.  | 

2.  Masteb  and  Sxbvaitt  (i  285*)— Liabilitt 
roB  Injubixs— AcrioiiB— QuxsnoRS  roB  Ju- 
BY— Causk  or  Injubt— Defkct  in  Railboao 
Tbaok. 

Evidence  In  an  action  for  injatlea  to  a 
flagman  examined,  and  held  insufficient  to  go  to 
the  jary  on  a  connt  of  the  complaint  alleging 
that  a  defect  in  the  niilroad  track  was  dne  to 
defendant's  negligence. 

\TSA.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |  1021 ;   Dec.  Dig.  |  285.»] 

3.  Neolioenob  (S  119*)  —  Actions  —  Issues 
AND  PaooF. 

Where  the  complaint  charges  spedflc  acta 
of  negligence  as  the  cause  of  personal  injuries, 
the  plaintiff  is  confined  to  proof  of  the  negli- 
gence specified ;  but  if  it  charges  negligence 
generally,  wlthont  specifying  any  particular 
acts,  sabsequent  negligence  may  be  proved. 

[EJd.  Note. — For  other  cases,  see  NegligenoSb 
Cent  Dig.  |  208;   Dec.  Dig.  |  119.*] 

4.  Masteb  and  Sxbvant  (S  296*)— Liabujtt 
FOB  INJUBIES  TO  Sxbvant  —  Actions  —  In- 

8TRUCTI0NS— APPLIOABILITT  TO  ISSUES. 

Where  the  cmnplaint  in  an  action  for  inju- 
ries to  a  flagman  contained  two  counts,  the  first 
being  for  a  defect  in  defendant's  railroad  track, 
and  the  second  being  for  negligence  in  the  fail- 
ure of  defendant's  engineer,  in  charge  of  the  lo- 
comotive which  plaintiff  was  endeavoring  to 
flag,  "to  keep  a  proper  lookout"  a  charge  per- 
mitting a  recovery  upon  proof  of  the  engineer's 
negligence  occurring  after  discovering  plaintiff's 
peril,  notwithstanding  plaintiff's  contributory 
negligence  in  going  on  the  track,  was  erroneous ; 
the  engineer's  subsequent  negligence  being  out- 
side the  issues. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  |  1194 ;   Dec.  Dig.  {  296.*] 

6.  Masteb  and  Sebvaht  (J  270*)— Liabilitt 

FOB   INJUBIES  to   SEBV ANT  —  ACTIONS  —  Ao- 

mssiBiLiTT    OF    Evidence  —  Conditions 

Afteb  Injubt. 

In  an  action  for  injuries  to  a  flagman  caus- 
ed by  a  defect  In  defendant's  railroad  track, 
plaintiff  was  entitled  to  show  the  condition  of 
the  track  where  the  injury  occurred  on  the 
morning  following  the  night  of  the  accident; 
there  being  no  evidence  of  a  change  in  the  mean- 
time. 

[Bid.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  g  917 :   Dec.  EKg.  {  270.*] 
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Appeal  from  CSrcoIt  Coart,  Jefferson  Coun- 
ty; A.  O.  Lane,  Judge. 

Action  by  Edmund  M.  Lowe  against  tbe 
Loulsyllle  &  NasbTlUe  Railroad  Company. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals.   Reversed. 

The  facts  are  sufficiently  stated  in  the 
opinion  of  the  court  The  following  portion 
of  the  court's  oral  charge  was  excepted  to: 
"Now,  the  plaintiff,  though  he  is  guilty  of 
negligence  himself,  is  not  necessarily  pre- 
cluded from  recovery;  because,  even  If  he 
was  guilty  of  negligence.  If  the  engineer  saw 
him  and  Imew  of  his  perilous  position  In 
time  to  prevent  the  Injury,  and  failed  to  do 
It,  still  plaintiff  would  be  entitled  to  recover, 
because  the  law  says  that  the  subsequent 
failure  of  an  engineer  to  use  tbe  means  at 
bis  command  to  prevent  an  Injury  would  be 
tbe  proximate  canse,  and  not  the  other — the 
other  being  simply  the  creation  of  a  condi- 
tion upon  which  the  negligence  of  tbe  engi- 
neer operated."  The  first  count  was  for  de- 
fect In  the  ways,  works,  plant,  etc.  The  sec- 
ond count  was  for  negligence  In  the  failure 
of  the  person.  In  charge  or  control  of  the 
engine  which  plaintiff  was  attempting  to 
flag,  to  keep  a  proper  lookout  There  was 
Judgment  for  plaintiff  In  tbe  sum  of  $4,000. 

Tillman,  Grubb,  Bradley  &  Morrow,  for 
appellant    White  &  Edwards,  for  appellee. 

DENSON,  J.  When  a  cause  of  action  Is 
based  on  subdivision  1  of  tbe  employer's  lia- 
bility statute  (Code  1896,  |  1749;  Code  1907, 
I  3910),  in  order  to  make  a  case  of  liability 
against  the  master,  tbe  plaintiff  carries  the 
burden  of  proving,  to  the  reasonable  satis- 
faction of  the  Jury,  not  only  the  existence  of 
tbe  alleged  defect  in  tbe  condition  of  tbe 
ways,  works,  machinery,  or  plant  connected 
with  or  used  in  the  business  of  tbe  master 
or  employer,  and  that  the  defect  was  the 
proximate  cause  of  the  Injury  alleged,  but 
also  that  the  "defect  arose  from,  or  had  not 
been  discovered  or  remedied  owing  to,  the 
negligence  of  the  master  or  employer,  or  of 
some  person  In  the  service  of  the  master  or 
employer."  L.  &  N.  R.  R.  Co.  v.  Davis,  91 
Ala.  487,  494,  8  South.  652;  Seaboard  Mfg. 
Co.  V.  Woodson,  94  Ala.  143,  147,  10  South. 
87:  Tuck  V.  L.  &  N.  R.  R.  Co.,  98  Ala.  150, 
152,  12  South.  168;  L.  &  N.  R.  R.  Co.  v.  Bin- 
Ion,  08  Ala.  570,  574,  14  South.  C19;  L.  &  N. 
R.  R.  Co.  V.  Baker,  106  Ala.  624,  632,  17 
South.  452;  Birmingham  Rolling  Mill  Co.  v. 
Rockhold,  143  Ala.  115,  126,  42  South.  96; 
Tutwller,  etc.,  Co.  v.  Farrington,  144  Ala. 
167, 165,  39  South.  898 ;  Dresser's  Employer's 
Liability,  p.  233,  i  49;  2  Dresser's  Employ- 
er's Liability,  p.  96.  The  defect  Is  alleged 
to  have  "consisted  In  a  spike  used  to  fasten 
the  rail  to  the  cross-tie  on  said  railroad 
track  at  the  point  where  the  plaintiff  was 
Injured  being  loose  and  sticking  up  so  as  to 
catch  plalntltTs  foot  and  throw  him  down." 

The  only  testimony  disclosed  by  tbe  record 


In  respect  to  tbe  defect  Is  that  of  tbe  plain- 
tiff and  his  witness  Fred.  Jones.  Tbe  plain- 
tiff testified  that  he  hung  his  foot  under  a 
spike  that  was  In  tbe  cross-ties  In  hollow  of 
the  rail,  and  fell.  "I  did  not  see  any  spike 
at  all.  I  Judge,  from  the  way  my  foot  was 
caught  that  It  was  a  spike."  Jones  testified 
that  about  10:30  a.  m.  of  the  day  after  the 
night  plaintiff  was  Injured,  he  examined  the 
defendant's  railroad  track  where  plaintiff  got 
hurt  and  saw  there  a  spike  pulled  up  and 
laid  In  the  middle  of  the  track,  and  some 
spikes  that  were  out  of  the  ties  (two  or 
three,  he  thought)  around  there,  a  little  bit 
up  out  of  the  ties  next  the  fiange  of  the  ralL 
"I  did  not  see  where  the  spike  that  was  loose 
In  the  middle  of  the  track  came  from,  I  Just 
saw  it  lying  there.  I  measured  the  spike 
that  was  sticking  up  with  my  finger,  and 
from  Its  head  to  the  flange  of  the  rail  was 
the  length  of  the  second  knuckle  of  my  fin- 
ger." Assuming  that  the  evidence  showed 
the  defect,  it  is  manifestly  true  that  it  falls 
short  of  showing,  or  of  tending  to  show;,  any 
negligence  on  the  part  of  tbe  defendant,  or 
on  that  of  Its  employes.  In  respect  to  Its  ex- 
istence or  to  failure  to  discover  it;  and  in 
this  state  of  the  proof  the  affirmative  charge, 
requested  In  writing  by  the  defendant  touch- 
ing the  first  count  of  the  complaint,  should 
have  been  given.  Birmingham,  etc.,  Co.  v. 
Rockhold,  143  Ala.  115.  126,  42  South.  96; 
Kansas  City,  etc..  Co.  v.  Webb,  97  Ala.  157, 
162,  11  South.  888;  United  States,  etc.,  Co.  ▼. 
Weir,  96  Ala.  396,  402,  11  South.  436,  and  oth- 
er authorities  supra ;  Woodward  Iron  Co.  v. 
Cook.  124  Ala.  349,  27  South.  455. 

The  second  count  alleges  that  the  negli- 
gence consisted  in  tbe  failure  of  the  engineer 
In  charge  or  control  of  the  locomotive  of 
the  train  which  plaintiff  was  endeavoring  to 
flag  "to  keep  a  proper  lookout"  There  can 
be  no  doubt  that  under  the  first,  as  well  as 
under  this  count  tbe  plaintiff  should  have 
been  confined  to  proof  of  the  negligence 
specified,  and  that  he  could  not  recover  for 
negligence  not  specified.  Conrad  v.  Gray, 
109  Ala.  130,  134,  19  South.  398;  Prestwood 
V.  McQowan,  148  Ala.  475,  41  South.  779. 
Under  counts  specifying  the  negligence  of 
the  defendant  or  of  its  servant  although  the 
negligence  specified  may  be  shown  to  tbe 
reasonable  satisfaction  of  the  Jury,  yet  If 
the  evidence  should  also  reasonably  satisfy 
the  Jury  that  the  plaintiff  was  guilty  of  neg- 
ligence in  going  on  the  track,  or  In  attempt- 
ing to  mount  tbe  pilot  of  the  engine,  such 
negligence  of  the  plaintiff  should  be  held  a 
contributing  cause  of  plaintiffs  Injury;  and, 
being  considered  along  with  any  antecedent 
negligence,  alleged  and  proved,  on  the  part  of 
the  defendant  or  of  its  employes,  should  bar 
recovery  by  plaintiff.  Consequently,  the  neg- 
ligence upon  which  the  plaintiff  relied  to  &x 
liability  being  speclflcally  set  out  In  the  cona- 
plalnt  here — any  negligence  on  tbe  part  of 
the  defendant's  servant  occurring  after  dis- 
covering plaiutiETs  peril.  Is  not  embraced  tn 
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the  connt,  and  cannot  afford  ground  for  a 
recovery ;  and  tbls,  notwithstanding  the  con- 
tribntoiy  negligence  of  the  plaintiff.  Such 
nibseqaent  negligence  yns  ontslde  of  the  Is- 
■aes. 

But  If  the  complaint  had  shown  negll- 
,  gence  generally,  without  specifying  any  par- 
ticular acts.  It  would  have  embraced  snch 
rahseqnent  negligence,  and  It  would  have 
been  within  the  provable  Issues  made  by 
the  complaint.  Central  of  Georgia  By.  Co. 
T.  Foehee,  125  Ala.  199,  27  South.  1006.  On 
these  considerations,  the  error  Involved  In 
that  part  of  the  oral  charge  of  the  court  ex- 
cepted to  Is  apparent  Johnson  v.  Birming- 
ham R.,  L.  &  P.  Co.,  149  Ala.  529,  43  South. 
36. 

There  Is  no  merit  in  the  exception  reserved 
to  the  ruling  of  the  court  on  the  admissibil- 
ity of  Jones'  testimony  in  respect  to  the  con- 
ditions found  by  him  at  the  point  on  defend- 
ant's tracic  where  the  injury  occurred.  Jack- 
son Lumber  Co.  v.  Cnnnlngham,  Adm'x,  141 
Ala.  206,  37  South.  445. 

What  has  been  said  will  afford  a  sufficient 
guide  for  the  trial  court,  should  the  cause  be 
again  tried. 

Reversed  and  remanded. 

TTSON,  C.  J.,  and  HARALSON  and 
SIMPSON,  JJ.,  concur. 


058  Ala.  340) 

FULLER  et  al.  v.  CLEMMONS. 
(BnpTeme  Court  of  Alabama.     Dec.  17,  1908.) 

L  Equity  (g  363*)  —  Pleading  —  Motion  to 

Dismiss  fob  Want  of  Equity. 

In  determining  a  motion  to  dismiss  a  bill 
for  want  of  equity,  the  facts  stated  in  the  bill 
•le  to  l>e  talcen  as  admitted. 

[Ed.  Note. — For  otlier  cases,  see  EJquity,  Cent. 
Dig.  f  766;   Dec.  Dig.  {  363.*] 

2.  Attobnkt  and  Client  (§  192*)— Compen- 
sation—Lien— Enforcement. 

A  bill  to  enforce  an  alleged  lien  for  attor- 
ney's fees  on  a  money  decree  obtained  by  tiie 
attorney's  services  is  not  a  bili  to  alter  or  dis- 
toib  that  decree,  and  hence  need  not  l>e  filed  at 
tlic  term  of  court  at  which  the  decree  was  ren- 
dered. 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
Client,  Cent  Dig.  i  426;    Dec  Dig.  {  192.»] 

8.  Attobnet  and  Client  (8  174»)— Lien  of 

Attobney. 

An  attorney  has  a  lien  upon  a  judgment  or 
decree  for  services  rendered  by  him  as  attorney 
b  tbe  particular  case  in  obtaining  the  judgment 
or  decree. 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
CUent  Cent  Dig.  |  378;   Dec.  Dig.  |  174.»] 

4  Attobney  and  Client  (§  186*)— Lien  or 

Attorney. 

The  fact  that  the  amount  of  a  decree  was 
paid  by  the  defendant  to  assistant  counsel  for 
plaintiff  in  the  case,  who  had  authority  to  re- 
ceire  it  having  themselves  a  lien  upon  the  de- 
cree for  their  services  as  attorneys,  could  not 
in  equity  operate  to  defeat  the  lien  thereon  of 
plaintiff's  principal  attorney. 

[Ed.  Note. — For  other  cases,  see  Attorney  and 
Qient.  Cent.  Dig.  §  393 ;   Dec  Dig.  g  186.*] 


5.  Attobney  and  Client  (|  192*)— Lien— En - 
FOBCEMENT— Amount  of  Decbee  Paid  into 

COUBT. 

If  the  amount  of  a  decree  were  paid  into 
the  registry  of  the  court,  the  more  orderly  pro- 
cedure by  an  attorney  to  enforce  a  lien  thereon 
for  attorney  fees  wonld  be  by  petition  to  the 
chancellor,  instead  of  by  an  original  bill. 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
aient  Cent  Dig.  §  426 ;   Dec.  EHg.  |  192.*] 

Appeal  from  Chancery  Court  Mobile  Coun- 
ty;  Thomas  H.  Smith,  Chancellor. 

Bill  by  J.  I.  Clemmons  against  Mildred 
Fuller  and  others.  A  motion  to  dismiss  for 
want  of  equity  was  overruled,  and  respond- 
ents appeal.    Affirmed. 

Henry  Chamberlain,  for  appellaota.  T.  J. 
Torrey,  for  appellee. 

DOWDBLL,  J.  The  appeal  in  tbls  case  is 
taken  from  tbe  decree  of  tbe  chancellor 
overruling  tbe  respondents'  motion  to  dis- 
miss the  bill  for  want  of  equity.  Tbe  pur- 
pose of  the  bill  Is  to  effectuate  and  enforce 
aa  alleged  lien  for  an  attorney's  fee  in  fa- 
vor of  tbe  complainant  on  a  moneyed  decree 
obtained  by  bis  services  rendered  as  such  at- 
torney In  favor  of  the  respondent  Mildred 
Fuller  against  one  Charles  H.  Schwaemmle. 

On  a  motion  to  dismiss  a  bill  for  want  of 
equity,  the  facts  stated  In  the  bill  are  to  be 
taken  as  admitted.  After  averring  complain- 
ant's employment  as  attorney,  the  services 
rendered,  and  the  procuring  of  the  decree.  It 
is  stated  and  averred  In  the  bill  "that  said 
sum  of  $500  was  paid  Into  the  hands  of  said 
Boyles  ft  Kobn  (respondents),  who  bad  be- 
come associated  with  your  orator  as  assist- 
ant solicitors  at  a  very  late  stage  of  the 
proceedings;  •  •  •  that  said  sum  Is  still 
in  their  hands,  and  retained  by  them  for  a 
proper  disposition  of  the  same,  and  subject 
to  orator's  lien  upon  tbe  same  for  bis  serv- 
ices as  solicitor  In  said  cause,  and  upon 
which  they  are  advised,  believe,  and  admit 
be  has  such  Hen." 

Tbe  "first"  insistence  of  counsel  for  appel- 
lant in  brief  and  argument,  that,  tbe  term 
of  tbe  court  at  which  the  decree  In  question 
was  rendered  having  adjourned  before  the 
filing  of  the  present  bill,  the  court  has  lost 
all  control  over  tbe  same,  is  without  merit 
To  alter  or  disturb  that  decree  In  any  man- 
ner Is  entirely  foreign  to  the  purpose  of  the 
bill.  The  lien  of  an  attorney  upon  the  judg- 
ment or  decree  for  services  rendered  by  him 
as  such  in  the  particular  case,  in  obtaining 
the  same,  as  stated  in  former  decisions  of 
this  court,  has  long  been  a  settled  question  In 
the  jurisprudence  of  this  state.  Higiey  v. 
White,  102  Ala.  602,  15  South.  141;  Jack- 
son v.  Clopton,  66  Ala.  29;  Ex  parte  Leh- 
man, Durr  ft  Co.,  59  Ala.  631;  Warfield  v. 
Campbell,  38  Ala.  627,  82  Am.  Dec.  724.  Tbe 
existence  of  the  lien  in  the  present  case  Is 
admitted,  and  it  Is  further  admitted  that  the 
fund  representing  the  decree  Is  in  tbe  hands 
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of  the  respondenta,  Boyles  &  Kobn,  and  is 
held  by  them  "for  proper  dlaposition  subject 
to  the  lien."  This,  taken  In  connection  with 
other  averments  In  the  bill,  Is  quite  sufficient 
to  impart  equity  to  the  bill. 

Under  the  particular  facts  stated  In  the 
bill,  the  lien  given  by  law  upon  the  decree 
attached  to  the  funds  in  the  hands  of  Boyles 
&  Kohn.  The  fact  that  Boyles  &  Kobn  as 
associate  solicitors  received  into  their  hands 
from  the  defendant  in  the  decree  the  amount 
of  the  decree,  as  they  were  authorifled  to 
do,  having  themselves  a  lien  upon  the  decree 
for  their  services  as  attorneys,  could  not 
in  equity  operate  to  defeat  the  complaint's 
lien. 

It  Is  urged  as  a  defense  against  the  eq- 
uity of  the  bill  that  the  fund  was  not  paid 
into  the  registry  of  the  court  This  is  of 
no  importance  under  the  facts  of  the  bill. 
The  only  difference  that  this  could  make 
would  be  in  the  procedure  by  the  complain- 
ant for  relief.  If  the  fund  had  been  paid 
into  the  registry  of  the  court,  the  more  order- 
ly procedure  would  have  been  by  petition  to 
the  chancellor,  instead  of  by  an  original  bill; 
but  not  having  been  paid  into  court,  and 
having  been  paid  into  the  hands  authorized 
to  receive  the  fund,  and  who  were  not  par- 
ties to  the  cause  in  which  the  decree  was 
rendered,  the  remedy  was  by  original  bill  to 
enforce  the  lien  under  the  particular  facts 
In  the  case. 

The  decree  of  the  chancellor  la  affirmed. 

Affirmed. 

TTSON,  C.  J.,  and  ANDERSON  and  Mc- 
CLBLLAN,  JJ.,  concur. 

(IBS  Ala.  B7g) 

WESTERN    UNION    TELEGRAPH    00.    v. 

WALKER. 
(Supreme  Conrt  of  Alabama.     Dec.  17,  1908.) 

1.  Appeal  ano  Ebbob  (S  1040*)  —  Review  — 
'Habmless  Ebbob  —  Deuubbeb  —  Irstbuo- 

TIONS. 

In  an  action  for  damages  for  the  negligent 
transmission  of  a  telegram,  the  complaint  alleg- 
ed that  the  company  negligently  failed  to  deliv- 
er the  telegram  to  the  addressee.  The  telegram 
as  set  oat  in  the  complaint  showed  that  the  tel- 
egram was  to  l>e  sent  to  a  named  place,  to  be 
mailed  therefrom  to  the  addressee.  Bcld,  that 
any  error  in  overruling  a  demurrer  to  the  com- 
plaint for  the  variance  was  harmless,  where  the 
defendant  had  the  benefit  of  a  charge  of  the 
court  on  the  trial  absolving  the  defendant  from 
liability  If  the  telegram  was  sent  and  properly 
mailed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  4098;   Dec  Dig.  >  i040.»] 

2.  Pbincipal  Ann  Agent  (J  143*)  — Neoli- 
OKNT  Tbawsmissiow  OF  Teleobam— Pgbson 
Who  may  Sub— Uwdibclosed  Pbincipal. 

An  undisclosed  principal  can  sue  for  the 
failure  to  deliver  a  telegram  to  his  agent  where 
the  message  is  Bent  by  one  acting  as  bis  agent 
for  the  purpose  of  sending  the  telegram. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  {{  602,  503;  Dec.  Dig.  | 
143.*] 


Appeal  from  Circuit  Court,  Hale  County; 
B.  M.  Miller,  Judge. 

Action  by  Cbarles  D.  Walker  against  the 
Western  Union  Telegraph  Company  for  the 
negligent  transmission  of  a  telegram.  From 
a  Judgment  for  plaintUF,  defendant  appeals. 
Affirmed. 

The  complaint  is  in  the  following  lan- 
guage: "Plaintiff  claims  of  defendant  |500 
as  damages,  for  that  heretofore,  on,  to  wit, 
the  27tb  day  of  March,  1903,  said  defendant, 
a  corporation  as  aforesaid,  was  in  the  con- 
trol and  operation  of  a  line  of  telegraphs 
running  through  Hale  county,  Ala.,  and  held 
itself  out  to  the  public  on  said  day  as  will- 
ing and  ready  to  transmit  telegraphic  mes- 
sages over  said  line  for  all  persona  comply- 
ing with  its  reasonable  rules  and  regula- 
tions, and  who  would  pay  it  the  compensa- 
tion charged  by  it  for  the  transmission  of 
said  message;  and  plaintiff  avers  that  on 
the  27tb  day  of  March,  one  Rol>ert  Poellnitz, 
who.  plaintiff  avers,  was  the  agent  of  plain- 
tiff, for  the  purpose  of  sending  said  message, 
filed  with  the  defendant,  in  compliance  with 
its  reasonable  rules  and  regulations  for  trans- 
mission by  it  a  message  In  words  and  fig- 
ures substantially  as  follows:  'Jesse  Pauley, 
Myrtlewood,  Alabama.  Mall  at  Linden. 
River  sixty-one  and  a  half  feet  at  Tuscaloosa 
rising  foot  an  hour.  Robert  Poellnlta' — and. 
paid  to  defendant  the  sum  charged  by  It  for 
transmitting  said  message,  whldi  sum  said. 
defendant  received  and  stiU  retains.  And 
plaintiff  avers '  that  said  message  was  de- 
livered to  said  defendant  at  bis  office  in 
Greensboro,  Ala.,  on,  to  wit  the  27th  day 
of  March,  1903,  by  said  Robert  PoeUnltz,  and 
that  the  said  defendant  thereupon  accepted 
the  same  for  transmission  to  the  addressee' 
therein.  And  plaintiff  avers  that  said  de- 
fendant owed  him  the  duty  to  promptly 
transmit  and  deliver  said  message,  and  be 
avers  that  said  defendant  negligently  failed 
to  deliver  said  message  to  said  Jesse  Pauley, 
the  addressee  therein.  And  plaintiff  avers 
that  said  Jesse  Pauley  was  the  agent  of 
plaintiff  for  the  purpose  of  pasturing  stock 
belonging  to  plaintiff.  And  he  avers  that 
said  stock  was  pastured  near  the  river, 
and  that  he  had  previously  instructed  and 
agreed  with  said  Pauley  that  he  would  have 
said  Pauley  informed  of  the  condition  of 
said  river,  and  Instructed  said  Pauley  in 
the  event  said  river  became  dangerously 
high,  to  remove  said  cattle  from  dangerous 
proximity  to  aaid  river.  And  he  avers  that. 
said  telegram  was  intended  to  Inform  said 
Pauley  of  the  dangerous  condition  of  said 
river,  but  that  on  account  of  the  negli- 
gent failure  of  defendant  to  deliver  said 
message  to  said  Pauley,  he  had  no  notice  of 
the  condition  of  said  river,  and  did  not  re- 
move said  stock  from  the  neighlwrhood  of 
said  river.    And  plaintiff  avers  that  the  river 
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oTerflowed.  Its  banks  on,  to  wit,  the  80tb 
day  of  Marcb,  19(»,  and  one  jukB  of  steers, 
of  the  valne  of  $100,  the  property  of  the 
plalntifT,  then  In  the  care  of  said  Jesse  Pau- 
ley, were  drowned,  to  the  damage  of  plaintltr 
In  the  sum  of  $100,  for  the  recovery  of  which 
he  brings  this  suit  And  plaintiff  avers  that 
said  loss  and  damage  was  occasioned  by  the 
negligent  failure  of  the  defendant  to  deliver 
said  message  to  said  Pauley,  and  that  if 
said  message  had  been  promptly  delivered  to 
said  Panley  said  loss  would  not  have  oc- 
curred." 

The  following  demurrers  were  Interposed: 
"(1)  It  does  not  show  any  cansal  connection 
between  the  Injury  alleged  and  the  negli- 
gence avored.  (2)  The  count  Is  ex  con- 
tractu, and  shows  no  actual  damage.  (3) 
The  count  sets  out  a  contract,  and  avers  a 
breach  of  the  same,  which  breach  Is  outside 
the  terms  of  the  contract  (4)  The  contract 
sued  on  shows  that  the  message  was  to  be 
mailed  at  Linden  to  Myrtlewood,  yet  said 
count  avers  the  breach  to  be  that  the  said 
message  was  not  delivered  at  Myrtlewood. 
aS)  It  faUs  to  aver  that  the  failure  of  defend- 
ant to  transmit  and  deliver  the  message  was 
the  proximate  cause  of  the  damage  claimed. 
(8)  Said  complaint  does  not  aver  that  plain- 
tiff was  Ignorant  of  the  rise  In  the  river. 
(7)  It  shows  on  its  face  that  the  contract  be- 
tween plaintiff  and  defendant  was  to  mall 
said  telegram  at  Linden,  yet  It  falls  to  aver 
that  defendant  failed  to  mail  said  telegram 
at  Linden.  (8)  It  falls  to  aver  or  show  that 
If  said  telegram  had  been  promptly  trans- 
mitted to  plaintiff  at  Myrtlewood,  it  would 
have  reached  him  In  time  to  prevent  the  loss 
cUlmed.  (9)  The  complaint  shows  that  the 
contract  made  was  between  defendant  and  a 
third  person.  (10)  It  shows  that  PoeUnitz 
was  simply  acting  under  an  agreement  with 
Idalntiff,  and  not  as  his  agent  (11)  It  does 
not  aver  or  show  that  said  river  was  tn  a 
dangerous  condition  at  the  time  said  tele- 
gram was  sent,  or  during  the  time  when  It 
should  have  been  transmitted.  (12)  Said 
complaint  shows  that  the  contract  entered 
into  by  defendant  was  to  transmit  a  mes- 
sage, and  not  to  deliver  it;  yet  said  com- 
plaint claims  damages  for  a  failure  to  trans- 
mit and  deliver."  Motion  was  made  to 
strike  certain  parts  of  the  complaint,  based 
<m  the  grounds  set  out  in  the  demurrers. 

The  charge  referred  to  as  curing  the  error 
is  as  follows:  "I  charge  you,  gentlemen  of 
the  Jury,  that  If  you  are  reasonably  satisfied 
from  the  evidence  that  when  the  telegram 
was  received  at  Linden,  If  you  are  reason- 
ably satisfied  that  It  was  so  received,  that 
It  was  placed  in  an  envelope,  stamped  and 
addressed  to  Jesse  Pauley  at  Myrtlewood, 
and  deposited  in  the  post  ofiBce  at  Linden 
without  delay,  then  the  defendant  had  per- 
formed its  duty,  and  the  plaintiff  cannot  re- 
cover." 


There  was  Judgment  for  plaintiff  In  tiie 
sum  of  $112.12. 

Pettns,  Jeffries  &  Pettus,  for  appellant 
De  Graffenried  &  Bvlns,  for  appellee. 

SIMPSON,  J.  This  was  an  action  for 
damages  for  failure  to  deliver  a  telegram. 
There  is  no  bill  of  exceptions,  and  the  only 
questions  raised  relate  to  the  overruling  of 
a  demnrrer  to  the  complaint 

The  appellant  Insists  that  said  demurrer 
should  have  been  sustained,  because  the  tele- 
gram, as  set  out  In  the  complaint  shows 
that  the  only  obligation  on  ttie  defendant 
was  to  transmit  the  message  to  Linden  and 
there  place  it  in  the  mail,  while  the  breach 
alleged  Is  that  said  company  "failed  to  de- 
liver said  message  to  the  said  Jesse  Pauley, 
the  addressee  therein."  If  there  was  error 
in  this  ruling.  It  was  without  injury,  as  the 
defendant  had  the  benefit  of  the  construc- 
tion of  the  tel^ram  contended  for  under 
the  charge  of  the  court  W.  U.  TeL  Ca  T. 
Panley  (Ahi.)  47  South.  664. 

The  record  does  not  raise  the  question 
whether  every  one  whose  stock  was  lost  by 
the  overflowing  of  the  river  could  sue  and 
recover  on  account  of  the  fallnre  to  deliver. 
The  complaint  alleges  that  the  party  to 
whom  the  telegram  was  addressed  was  com- 
plainant's agent  in  care  of  the  stock,  with 
instructions  what  to  do  when  warned  tliat 
the  river  was  rising,  and  that  the  sender  of 
the  message  also  was  his  agent  for  the  pur- 
pose of  sending  said  warning.  The  mie 
that  an  undisclosed  principal  can  sue  for 
failure  to  deliver  a  telegram  sent  by  his 
agent  applies  where  the  message  is  sent  by 
the  agent,  for  the  principal,  to  a  third  per- 
son.   Thompson  on  Law  of  Electricity,  f  433. 

It  may  be  further  said  that  there  Is  no 
cause  of  demurrer  which  specifically  raises 
this  point  The  eleventh  cause  raises  merely 
the  point  that  the  contract  was  not  made 
with  the  plaintiff,  and  the  complaint  alleges 
that  the  message-  was  sent  by  the  agent  of 
the  plaintiff. 

The  Judgment  of  the  court  Is  affirmed. 

TTSON.  C.  J.,  and  DOWDBLL  and  DBN- 
SON,  JJ.,  concur. 


(UT  Ala.  42S) 
CITY  OF  BESSEMER  r.  SOUTHERN  RY. 
CO. 

(Supreme  Oonrt  of  Alabama.    Dec.  17,  1908.) 

1.  Appeai.  and   Error  (§   1040*)— Hariiless 
Ebbob— Rt7LiNos  ON  Demurrer. 

The  error,  if  any,  in  sustaining  a  demurrer 
to  the  complaint  Is  harmless,  where  an  amend- 
ment was  filed  under  which  the  same  evidence 
was  admissible  as  would  be  necessary  for  recov- 
ery on  the  original  complaint. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  4096 ;    Dec  Dig.  f  1040.*] 
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2.  Mtjnicipai.   COBPOBATIOnS    (I   057*)— Afl- 

BE8SMENT— Kate. 

Bessemer  City  Oharter,  |  45%,  aathorizine 
the  city  tax  assessor  to  ascertain  the  length  of 
any  railroad  in  the  city,  the  number  of  engines 
and  cars  in  the  city,  etc.,  to  malie  an  assessment 
of  the  property  of  such  company  in  the  city, 
basing  the  valuation  on  the  assessment  of  the 
railroad  for  state  and  county  taxes  for  the  pre- 
vious year,  and  "at  as  nearly  the  same  rate  as 
the  state  board  as  he  can,"  is  void,  as  contrary 
to  Const,  ft  216,  providing  that  no  dty  shall 
levy  a  higher  rate  of  taxation  in  any  one  year 
on  the  property  situated  therein  than  one-half 
of  1  per  cent,  of  the  value  of  such  property  as 
assessed  for  state  taxation  during  the  preceding 
year. 

[Ed.  Note.— For  other  cases.  Bee  Municipal 
Corporations,  Dec.  Dig.  {  957.*i 

3.  DiSCOVEBT    (S    70*)— FATLintK   TO    Anbweb. 

INTERBOGATOBIES. 

As  the  court  has  a  discretion,  Ander  Code 
1907,  i  4055,  as  to  which  of  several  courses  to 
be  adopted  on  the  refusal  of  a  party  to  answer 
interrogatories  submitted,  plaintiff  is  not  enti- 
tled as  of  right  to  judgment  on  refnsal  of  de- 
fendant to  answer  interrogatories. 

[E!d.  Note. — For  other  cases,  see  Discovery, 
Cent  Dig.  «  84,  85;    Dec  Dig.  {  70.*] 

Appeal  from  City  Court  of  BeSBemer;  Wil- 
liam Jackson,  Judge. 

Action  by  the  City  of  Bessemer  against  the 
Southern  Railway  Company  for  the  collection 
of  taxes.  From  a  Judgment  for  defendant, 
plaintiff  appeals.    Affirmed. 

B.  G.  Perry,  T.  T.  Huey,  and  Plnkney 
Scott,  for  appellant  Weatherly  &  Stokely, 
for  appellee. 

SIMPSON,  J.  This  action  is  by  the  appel'- 
lant  against  the  appellee ;  the  complaint  orig- 
inally being  for  the  recovery  of  a  certain 
amonnt  claimed  to  be  due  for  municipal 
taxes  on  the  rolling  stock  of  the  defendant 
for  the  years  1001,  1902,  1903,  and  1904. 
Demurrers  were  sustained  to  the  complaint, 
and  the  plaintiff  then  amended  the  complaint 
by  adding  counts  2,  3,  4,  and  5,  simply  claim- 
ing for  "taxes  assessed  against  It  for  years 
1901,  1902,  1903,  1904,  and  1905,"  or  due  by 
account  for  assessment,  etc  Demurrers  were 
again  Interirased  to  the  ateended  complaint, 
which  were  overruled.  The  plea  of  the  stat- 
ute of  limitations  of  three  years  was  Inter- 
posed ;  and  the  court,  without  a  Jury,  found 
the  Issues  In  favor  of  the  defendant,  from 
which  Judgment  the  plaintiff  aiH>eals. 

If  there  was  error  In  the  sustaining  of  the 
demurrers  to  the  original  complaint,  It  was 
without  Injury,  as  the  amended  counts  were 
claims  for  taxes  generally,  tmder  which  the 
same  testimony  could  have  been  Introduced, 
as  would  be  necessary  for  recovering  for  tax- 
ea  or  rolling  stock  merely. 

But  the  main  point  which  Is  sought  to 
be  raised  by  this  assignment  comes  up  again 
In  the  fifth  and  sixth  assignments  of  error, 
to  wit,  the  validity  of  section  45%  of  the 
charter  of  the  city  of  Bessemer,  and  the 
legality  of  the  assessment  against  the  rolling 
8to(^  of  the  defendant  In  this  case.    Said  sec- 


tion 45%  authorizes  the  tax  assessor  of  said 
city  to  ascertain  the  length  of  any  railroad 
In  the  dty,  including  right  of  way,  roadbed, 
side  tracks,  and  main  tracks,  also  the  number 
of  engines  and  cars  situated  In  said  dty,  to 
make  the  average  number  of  such  cars  In  the 
dty  the  basis  for  an  assessment  thereon, 
and  to  make  an  assessment  of  the  property 
of  such  company  situated  In  the  city,  basing 
and  taking  his  valuation  from  the  assessment 
of  the  said  railroad  for  state  and  county 
taxes  for  the  previous  year,  by  fixing  the 
value  of  the  track  so  assessed  at  the  same 
rate  per  mile  as  fixed  by  the  state  board  for 
the  county,  and  by  fixing  the  value  of  the 
personal  property  at  as  nearly  the  same  rate 
as  the  state  board  as  he  can.  Section  216  of 
our  Constitution  provides  that  "no  dty 
•  •  •  shall  levy  or  collect  a  higher  rate 
of  taxation  In  any  one  year,  on  the  property 
situated  therein,  than  one-half  of  one  per 
centum  of  the  value  of  such  property  as  as- 
sessed for  state  taxation  during  the  preced- 
ing year." 

For  the  purpose  of  arriving  at  a  proper 
assessment  of  the  right  of  way,  roadbed,  and 
rolling  stock  of  the  railroads  in  the  state,  a 
state  board  of  assessment  is  organized,  to 
whom  the  railroad  companies  make  returns 
of  the  number  of  locomotives  and  of  the 
cars  of  various  kinds,  and  said  board  de- 
termines the  value  of  said  property  and  as- 
sesses the  same  for  taxation,  and  It  Is  made 
the  duty  of  the  Auditor,  who  Is  a  member 
of  the  state  board,  to  notify  the  tax  assess- 
or of  each  county  of  the  proportionate  value 
of  such  property  taxable  In  said  county.  No 
provision  Is  made  by  the  general  laws  for 
assessment  of  such  property  by  the  dtles 
and  towns.  It  Is  true,  as  a  general  proposi- 
tion, that  all  property  situated  In  a  dty  and 
subjed  to  state  and  county  taxation  Is  also 
subject  to  munldpal  taxation.  It  Is  also  true 
that  nothing  that  has  not  a  situs  In  the 
municipality  Is  subjed  to  taxation  therein 
as  property.  So  the  question  arises:  Has  a 
car,  which  merely  passes  through  a  city, 
such  a  situs  therein  as  to  be  subject  to  munic- 
ipal taxation? 

It  has  been  frequently  stated  as  a  prin- 
ciple of  the  common  law  that  personal  prop- 
erty follows  the  owner  and  Its  situs  Is  that 
of  the  owner.  For  certain  purposes  this  Is 
true;  and,  while  there  are  some  early  cases 
to  the  contrary,  yet  It  is  now  settled  by  the 
decisions  of  our  highest  court  that,  for  the 
purposes  of  taxation,  personal  property  can 
acquire  a  situs  other  than  that  of  Its  owner, 
and  that  the  rolling  stock  of  a  railroad  com- 
pany may  acquire  such  a  situs  In  the  state 
where  It  Is  constantly  used  as  to  be  subject 
to  taxation  In  that  state ;  also  that,  for  pur- 
poses of  taxation,  the  state  may  provide  for 
an  assessment  by  a  state  board,  on  the  basis 
of  the  average  number  of  cars  used  In  the 
state;    and  that  said  board  may  distribute 


*For  other  eases  see  same  topic  and  lectlon  NUMBER  In  Dec.  *  Am.  Digs.  1907  to  data,  ft  Reporter  Indexea 


Digitized  by 


Google 


Ala.] 


ROSE  ▼.  LEWIS. 


105 


tbe  ratable  amoant  of  taxation  to  be  allowed 
to  tbe  counties  and  municipalities  In  tbe 
state.  Atlantic  ft  Pacific  R.  Co.  v.  Lesueur, 
2  Ariz.  428,  19  Pac.  157,  1  L.  R.  A.  244;  2 
Elliott  on  R.  R.  §  755 ;  State  R.  R.  Tax  Cases, 
92  U.  S.  576,  580,  607,  611.  23  L.  Ed.  663; 
Marye  v.  B.  ft  O.  R.  R.,  127  U.  S.  117,  123, 
8  Sup.  Ct  1037,  32  L.  Ed.  94 ;  Pullman  Car 
Company  y.  Pennsylvania,  141  C  S.  18,  22, 
23,  26,  29,  11  Sup.  Ot.  876,  85  L.  Ed.  613; 
Colnmbus  Southern  Railway  v.  Wrlgbt,  151 
U.  S.  470,  482,  14  Sup.  Ct  396,  38  L.  Ed.  238; 
27  Am.  ft  Eng.  Bncy.  Law,  927,  928;  Id.  942, 
944.  Onr  own  court  bas  several  times  passed 
upon  the  question  of  a  situs  of  personal  prop- 
erty apart  from  tbe  owner.  National  Dredg- 
ing Co.  V.  State,  99  Ala.  403,  12  South.  720; 
Trammell  y.  Connor,  01  Ala.  398,  8  South. 
495 ;  Mayor,  etc..  Mobile  v.  Baldwin,  57  Ala. 
61,  20  Am.  Rep.  712. 

Tbe  principles  on  which  this  character  of 
tax  bas  been  sustained  are,  first,  that  It  lies 
within  the  power  of  the  state  to  separate 
the  situs  from  tbe  ownership  of  personal 
property,  as  to  that  class  of  personal  prop- 
erty wblcb  Is  so  continuonsly  kept  and  used 
In  the  state  as  to  render  It  Just  that  It  should 
bear  a  part  of  tbe  burden  of  taxation ;  and, 
second,  that  although  no  particular  car  can 
be  said  to  have  an  abiding  place  In  the  state, 
yet  at  all  times  the  company  has  substan- 
tially tbe  same  number  of  cars  In  the  state, 
and  that  average  number  forms  a  proper 
basis  of  taxation.  Pullman  Car  Company  v. 
Pennsylvania,  141  U.  S.  26, 11  Sup.  Ct.  876,  35 
L.  Ed.  613.  Under  these  principles,  doubt- 
less. It  would  be  within  the  power  of  the  su- 
preme legislative  department  of  the  state,  in 
fixing  the  situs  of  this  class  of  property  and 
providing  for  its  assessment,  to  make  provi- 
sion for  manicipal  taxation  as  well  as  for 
county  taxation.  In  the  general  law  on  this 
snbject,  onr  Legislature  has  not  made  any 
provision  for  taxation  of  rolling  stock  by 
cities  and  towns.  Indeed,  it  would  be  diffl- 
colt  to  say  that,  because  a  certain  number  of 
cars  are  continuously  In  the  state,  a  propor- 
tionate number  would  be  continuously  in 
any  city  or  town  in  the  state.  The  conditions 
of  business  are  so  different— one  city  or  town 
having  industries  In  which  it  would  detain 
a  ntimber  of  cars  continuously,  while  in  an- 
other tbe  cars  merely  pass  through,  and  In 
■mall  numbers — that  it  would  seem  that  only 
a  deliberative  body  should  be  charged  with 
the  duty  and  responsibility  of  making  such 
a  distribution. 

Coming  to  section  46%  of  the  charter  of 
the  city  of  Bessemer,  the  writer  of  said  sec- 
tion seems  to  have  realized  the  impossibility 
of  complying  with  section  216  of  the  Constitu- 
tion; for  onder  onr  statute,  by  which  the 
state  board  ascertains  tbe  value  of  the  entire 
rolling  stock  in  tbe  state,  it  is  impossible  to 
tell  just  what  value  was  placed  upon  tbe  cars 


which  passed  through  Bessemer,  "for  state 
taxation,  during  the  preceding  year,"  It  Is 
true  tbe  Auditor  bad  certified  to  the  tax  as- 
sessor of  Jefferson  county,  the  proportionate 
value  of  such  property  taxable  In  said  coun- 
ty; but  what  would  be  a  proper  proportion 
of  that  sum  between  the  various  cities  and 
towns  In  that  county  the  state  board  bas  not 
decided,  and  there  Is  no  rule  by  wblcb  the 
tax  assessor  can  ascertain  it.  To  authorize 
a  tax  assessor  to  fix  tbe  value  of  tbe  prop- 
erty "at  as  nearly  the  same  rate  as  tbe  state 
board  as  he  can"  Is  not  a  compliance  with 
section  216  of  the  Constitution.  Consequent- 
ly said  section  45%  of  said  charter  Is  void, 
and  there  was  no  error  in  the  refusal  of  tbe 
court  to  admit  the  testimony  showing  tbe 
assessments  In  Jefferson  county. 

As  to  the  assignments  on  the  refusal  of  the 
court  to  give  judgment  for  the  plaintiff,  be- 
cause of  refusal  to  answer  some  of  tbe  in- 
terrogatories propounded  to  tbe  defendant,  It 
is  suflSclent  to  say  that,  even  If  tbe  testimony 
sought  was  pertinent  and  legal,  the  statute 
gives  the  court  the  discretion  as  to  which  of 
the  several  courses  pointed  out  it  shall  adopt, 
and  does  not  give  the  party  propounding 
the  Interrogatories  tbe  absolute  right  to  a 
Judgment  Section  4055,  Code  1007;  Culver, 
Adm'r,  V.  Alabama  Midland  Railway,  108 
Ala.  330,  334,  18  South.  827. 

The  Judgment  of  the   court  is   affirmed. 

TTSON,  C.  J.,  and  DOWDELL  and  DEN- 
SON,  JJ.,  concur. 


(U7  Ala.  521) 


ROSE  V.  LEWIS. 


(Supreme  Court  of  Alabama.     Dec.  17,  1008.) 

1.  Sales  (8  36*)— Vamditt  of  CoNTSAcr— As- 
sert OF  Pasties. 

In  the  absence  of  fraud  or  misrepresenta- 
tions on  the  part  of  the  buyer,  or  inability  of 
the  seller  to  read,  it  is  no  defense  to  an  action 
for  breach  of  contract  that  the  contract  of  sale 
contains  an  item  of  property  which  defendant 
alleges  that  he  did  not  know  of  or  which  he 
inadvertently  overlooked  at  the  time  It  was  ex- 
ecuted. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  {  63;    Dec.  Dig.  S  36.*] 

2.  Tbial  (8  62*)— Order  of  Proof. 

The  fact  that,  in  making  bis  case,  plain- 
tiffs  evidence  incidentally  relates  to  matters 
pleaded  in  defense,  does  not  prevent  plaintiff 
offering  evidence  in  rebuttal  of  defendant's  evi- 
dence In  support  of  such  defense. 

[Ed.  Note. — For  other  cases,  see  Trial,  Gent 
Dig.  8  148;    Dea  Dig.  §  62.*] 

3.  Loos  A!7n  LoooiNO  (8  34*)  —  Saui  — .  Pbb- 

FORMANCK  OF  CONTRACT. 

Where  the  contract  for  the  sale  of  lumber 
to  be  shipped  by  boat  was  silent  as  to  who 
should  charter  the  boat,  there  was  a  compliance 
with  the  contract  where  the  boat  was  ready  at 
the  time  fixed,  without  regard  to  the  question 
as  to  who  furnished  it. 

[Eld.   Note. — For  other  cases,   see  Logs  and 
Logging,  Dec.  Dig.  |  34.*] 
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4.  Customs  aitd  UsAaca  <i  15*)— Explana- 
tion OF  CONTBACT— Evidence  of  Cbedit  of 

BUTKB. 

Wliere  the  contract  of  sale  requires  the 
buyer  to  famish  a  confirmed  bank  credit,  but 
is  dient  as  to  vhen  this  should  be  done,  a  gen- 
eral custom  in  such  business,  if  any,  may  be 
shown. 

[E3d.  Note.— EV>r  other  cases,  see  Customs  and 
Usages,  Cent  Dig.  {  30;    Dec.  Dig.  S  15.*] 

5.  custoicb  and  usaobs  (|  19*)— bvidbnoe  of 
Custom. 

A  general  custom  as  to  the  time  evidence 
of  bank  credit  should  be  furnished  by  a  vendee 
cannot  be  shown  by  particular  transactions. 

[EH.  Note.— For  other  cases,  see  Customs  and 
Usages,  Cent.  Dig.  i  45;   Dec.  Dig.  TlO.*] 

6.  Witnesses  (J  406*) — Contbadiotion— Evi- 
dence OF  Custom  —  PABmotrLAB  Tbansao- 

TIONS. 

Where  a  witness  has  testified  to  a  general 
custom,  he  may  be  contradicted  by  evidence  of 
Itarticular  transactions. 

[ESd.  Note. — For  other  cases,  see  Witnesses, 
Cent.  Dig.  {  1276;   Dec.  Dig.  |  406.*] 

7.  Sales  (§  85*)  —  Evidence  of  Cbkdit  bt 
BuYEB— Time  to  Fubnish. 

Where  a  contract  of  sale  requires  the  ven- 
dee to  furnish  evidence  of  bank  credit,  but  is 
silent  as  to  the  time  such  evidence  should  be 
furnished,  in  the  absence  of  a  general  custom, 
it  should  be  furnished  within  a  reasonable  time. 
[Wd.  Note. — ^For  other  cases,  see  Sales,  Dec 
Dig.  i  85.*] 

Appeal  from  Circuit  Court,  Mobile  County ; 
Samuel  B.  Browne,  Judge. 

Action  by  Alfred  Rose  against  James  A. 
Lewis.  From  a  Judgment  for  defendant, 
plaintiff  appeals.     Reversed  and  remanded. 

Plllans,  Hanaw  ft  Plllans,  for  appellant. 
Gregory  L.  &  H.  T.  Smith,  for  appellee. 

DOWDBLL,  J.  The  contract  sued  on  was 
in  writing  and  signed  by  the  parties.  The 
second  plea  was  an  attempt  to  set  up  fraud 
In  the  execution  of  the  contract.  It  la  alleged 
that  the  plaintiff,  by  whom  the  contract  was 
drawn,  fraudulently  inserted  In  the  schedule 
of  lumber  Items  contained  in  the  contract  an 
Item  of  200,000  feet  of  lumber  at  $15  per 
thousand,  which  the  defendant  bad  not  agreed 
to  sell  at  that  price.  There  Is  no  pretense  of 
the  existence  of  any  confidential  relations  be- 
tween the  parties.  The  parties  were  dealing 
at  arm's  length  with  each  other.  There  Is  no 
charge  of  any  false  statements  or  fraudulent 
misrepresentations,  made  by  the  plaintifT  and 
relied  on  by  the  defendant,  inducing  an  execu- 
tion of  the  contract  There  is  no  pretense  of 
inability  on  the  part  of  the  defendant  to  read, 
nor  is  It  pretended  that  in  fact  be  did  not 
read  the  contract  before  signing  and  execut- 
ing the  same.  The  allegations  of  the  plea  are 
Insufficient  to  avoid  the  contract  on  the  ground 
of  fraud  in  its  execution.  That  the  defendant 
did  not  know  that  the  said  item  was  In  tb« 
contract,  or  that  he  inadvertently  overlooked 
it  when  he  signed  the  contract,  was  his  own 
fault  In  the  case  of  Upton  v.  Trlbilcock,  91 
U.  S.  45,  50,  23  L.  Ed.  203,  It  was  said  by  the 
court:  "It  will  not  do  for  a  man  to  enter  In- 


to a  contract,  and,  when  called  upon  to  re- 
spond to  Its  obligations,  to  say  that  be  did 
not  read  it  when  be  signed  It,  or  did  not  know 
what  It  contained.  If  this  were  permitted, 
contracts  would  not  be  worth  the  paper  on 
which  they  are  written.  But  such  Is  not  the 
law.  A  contractor  must  stand  by  the  words 
of  his  contract ;  and,  If  he  will  not  read  what 
he  signs,  he  alone  is  responsible  for  his  omis- 
sion." The  defendant  says  by  his  plea  that 
the  proposal  reported  to  him  as  accepted  by 
the  plaintiff  was  for  1,620,000  feet  of  lumb- 
er at  $15  a  thousand,  and  that  in  this  amount 
of  lumber,  made  up  with  various  Items,  t^e 
200,000  feet  of  more  costly  lumber  was  In- 
serted by  the  plaintiff  in  drawing  up  the  con- 
tract The  contract  on  its  face  describes  the 
lumber  and  gives  the  total  number  of  feet  of 
the  several  Items,  which  was  1,820,000.  It  Is 
palpable  that  a  reading  of  the  contract  would  • 
disclose  the  200,000  feet  to  which  the  de- 
fendant makes  objection,  and  It  Is  not  shown 
that  the  plaintiff  practiced  any  artifice  to 
prevent  the  defendant  from  discovering  that 
the  200,000  feet  described  was  Included  In  the 
contract  In  Goetter,  Well  ft  Co.  v.  Pickett, 
61  Ala.  387,  391,  it  was  said  by  this  court: 
"A  party  having  full  capacity  and  opportuni- 
ty to  read  a  paper,  and  to  whom  there  Is  no 
misrepresentation  of  its  contents,  cannot  set 
up  his  own  want  of  attention — his  failure  to 
read  It — as  a  fact  to  invalidate  It" — citing 
other  cases.  The  second  plea  was  bad,  and 
the  demurrer  should  have  been  sustained. 

In  making  out  his  case  on  the  Introduction 
of  evidence,  the  plaintiff  Is  not  required  to 
anticipate  the  defendant's  evidence.  He 
meets  all  of  the  requirements  when  by  his 
own  evidence  he  establishes  a  prima  facie 
right  of  recovery,  whereupon  the  defendant 
is  put  to  his  defenses.  If,  In  making  out  a 
prima  facie  case  by  the  plaintiff,  the  plain- 
tiff's evidence  should  Incidentally  relate  to 
matters  of  defense  set  up  in  the  pleas,  this 
will  not  prevent  the  plaintiff  from  offering 
evidence  In  rebuttal  of  the  defendant's  evi- 
dence Introduced  In  support  of  his  pleas.  The 
plaintiff  should  have  been  permitted  to  In- 
troduce his  evidence  In  rebuttal  of  the  de- 
fendant's evidence  in  reference  to  the  alleged 
fraud  In  the  execution  of  the  contract 

It  was  Immaterial  by  whom  the  ship,  which 
was  to  receive  the  lumber  from  the  defend- 
ant, was  to  be  chartered,  or  to  whom  con- 
signed. As  to  this  the  contract  was  silent. 
It  was  a  compliance  with  the  terms  of  the 
contract  when  the  ship  was  furnished  and 
ready  in  the  time  fixed  by  the  contract,  no 
matter  by  whom  chartered. 

The  contract  required  that  the  plaintiff 
should  furnish  a  confirmed  bank  credit,  but 
no  time  was  specified  within  which  this  was 
to  be  done.  In  such  a  case  It  was  competent 
for  the  plaintiff  to  show  a  general  custom. 
If  such  existed,  as  to  when  the  required  bank 
credit  should  be  furnished.    But  such  general 
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costom  conld  not  be  shown  by  evidence  of 
partlcnlar  transactlonB,  although  evidence  of 
particular  transactions  may  be  given  to  con- 
tradict a  witness  who  has  testlfled  to  a  gen- 
eral costom.  Syson  &  Go.  v.  Hleronymus, 
127  Ala.  489,  28  South.  967.  If  no  general 
custom  obtained,  the  contract  being  silent  as 
to  the  time,  then  the  law  would  imply  a  rea- 
sonable time,  and  this  to  be  determined  from 
the  character  and  circumstances  of  the  trans- 
action. If,  however,  the  defendant  should 
repudiate  the  contract  before  the  time  re- 
quired for  furnishing  the  confirmed  bank 
credit,  this  would  absolve  the  plaintiff  from 
any  duty  to  furnish  such  credit 

There  are  other  questions  raised  by  the  as- 
slgnmentB  of  error  on  the  record,  but  those 
considered  above  are  the  ones  mainly  relied 
on  In  argument  by  counsel  for  appellant;  and 
for  the  errors  indicated  the  Judgment  of  the 
court  will  be  reversed  and  the  cause  remand- 
ed. 

Reversed  and  remanded. 

TYSON.  0.  J.,  and  ANDBBSON  and  Mc- 
CIiBLLAN,  JJ.,  concur. 


aS7  Ala.  3) 

STALLWORTH  v.  STATE. 
{Supreme  0>nrt  of  Alabama.     Dec.  17,  1908.) 
CBnaiTAi.  Law  (|  211*)— Pbaud  of  Boaboeb 
—  PBosKounoNS— SOTTicntNOY  OF  Affida- 
vit. 

In  a  ptosecutlon  under  Code  1907,  i  6934, 
imposing  a  penalty  upon  any  person  who,  by 
fraud,  etc.,  obtains  board  from  the  landlord  or 
keeper  of  any  hotel  or  boarding  house,  where 
the  aflBdavit  did  not  allege  that  the  person  de- 
frauded was  a  landlord,  etc.,  and  did  not  desig- 
nate the  misdemeanor  by  name,  or  by  some  oth- 
er phrase  which  in  common  parlance  designates 
it,  as  provided  by  section  6(03,  in  case  of  ar- 
rest upon  affidavit,  the  affidavit  was  fatally  de- 
fective. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  f  420;   Dea  Dig.  S  211.*] 

Appeal  from  Monroe  County  Court;  I.  B. 
Slaughter,  Judge. 

Will  StaUworth  was  convicted  of  obtaining 
board  by  fraud,  and  he  appealed.  Reversed 
and  remanded. 

Omitting  the  formal  part,  the  affidavit 
charges  that  one  Fountain,  being  duly  sworn, 
•ays  that  be  has  probable  cause  for  believ- 
ing and  does  believe  that  WUl  StaUworth 
did,  by  fraud  or  misrepresentation,  obtain 
board  from  J.  N.  QIllls,  and  failed  or  refus- 
ed to  pay  for  the  same  in  said  county,  with- 
in the  past  12  months,  etc.  The  demurrers 
to  the  affidavit  are  as  follows:  "The  com- 
plaint fails  to  set  out  a  very  necessary,  as 
well  aa  essential,  averment,  in  this:  That 
J.  N.  Oillls  ran,  or  was  the  keeper,  land- 
lord, or  proprietor  of,  a  hotel  or  boarding 
bouse." 

Hybart  &  Bums,  for  appellant  Alexander 
M.  Oarber,  Atty.  Oen.,  for  the  State. 


DOWDELI^  J.  The  prosecution  In  this 
case  was  commenced  on  affidavit  and  war- 
rant before  the  county  court  of  Monroe  coun- 
ty. The  statute  under  which  the  prosecution 
was  had  (section  6934  of  the  Code  of  1907) 
Is  as  follows:  "Any  person  who,  by  fraud 
or  misrepresentation,  obtains  board  or  lodg- 
ing from  the  landlord,  proprietor,  or  keeper 
of  any  hotel  or  boarding  house,  and  fails  or 
refuses  to  pay  for  the  same,  must,  on  con- 
viction, be  fined  not  more  than  five  hundred 
dollars,  and  may  also  be  sentenced  to  hard 
labor  for  the  county  for  not  longer  than  six 
months."  To  constitute  the  offense  denounc- 
ed by  the  statute,  the  person  defrauded  must 
be  "the  landlord,  proprietor,  or  keeper  of  a 
hotel  or  boarding  house."  This  is  an  essen- 
tial ingredient  of  the  offense,  and  without  It 
there  Is  no  offense. 

The  affidavit  which  is  set  out  In  the  tran- 
script and  on  which  the  defendant  was  tried, 
failed  to  state  or  charge  that  the  person  de- 
frauded was  the  landlord,  proprietor,  or 
keeper  of  a  hotel  or  boarding  bouse,  nor  was 
there  any  "designation  of  the  misdemeanor 
by  name,  or  by  some  other  phase  which  in 
common  parlance  designates  it"  (section  6703, 
Code  1907) ;  and  for  the  failure  or  omission 
of  such  averment  or  designation  of  the  of- 
fense, the  affidavit  was  demurred  to,  which 
demurrer  was  overruled  by  the  court.  This 
presents  the  only  question  raised  on  the  rec^ 
ord. 

The  affidavit  while  attempting  to  follow 
the  language  of  the  statute,  failed  to  do  so, 
in  that  It  omitted,  as  we  have  seen,  the 
statement  or  averment  of  an  essential  in- 
gredient of  the  offense,  and,  failing  to  other- 
wise designate  It  as  authorized  by  section 
6703,  was  fatally  defective.  Under  the  deci- 
sions In  Miles  V.  State,  94  Ala.  106,  11  South. 
403,  and  McGee  v.  State,  116  Ala.  135,  22 
South.  113,  the  demurrer  should  have  been 
sustained. 

Reversed  and  remanded 

TYSON,  C.  J.,  and  SIMPSON  and  DEN- 
SON,  33.,  concur. 


(167  Ala.  S) 
ASKEnV  V.  STATE^ 
(Supreme  Court  of  Alabama.     Dea  17,  1908.) 
Convicts  (|  10*)— Contbacts  to  Labor— Con- 

STBUCnON. 

A  contract  providing  that  convicts  are  to 
work  and  labor  in  mining  in  and  aronnd  the 
works  and  mines  of  a  named  company  in  speci- 
fied counties  ifx  the  state  is  sufficiently  definite 
as  to  the  place  and  kind  of  labor. 

[Ed.  Note.— For  other  cases,  see  Convicts, 
Cent  Dig.  (  23;    Dec.  Dig.  f  10.*] 

Appeal  from  Circuit  Court  Baldwin  Coun- 
ty ;  Samuel  B.  Browne,  Judge. 

Petition  of  Clem  Askew  for  dischar^  on 
habeas  corpus.  From  an  order  denying  a  dis- 
charge, he  appeals.    Affirmed. 

See.  also,  46  South.  751. 
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Clem  Askew  was  convicted  of  a  misdemean- 
or, and  sentenced  to  hard  labor  In  the  county 
of  Baldwin,  and,  while  t)elng  detained  by  tbe 
sheriff  pending  the  arrival  of  the  bard-labor 
agent,  he  filed  his  petition,  alleging  that  the 
sheriff  was  about  to  deliver  him  to  the  hard- 
labor  agent,  and  that  the  county  had  no  valid 
contract  with  persons  to  worlc  convicts  on  the 
outside  of  the  county,  and  had  not  provided 
for  woriilng  them  on  public  worlcs,  or  any  oth- 
er lilnd,  In  the  county,  and  In  consequence 
there  was  no  person  to  whom  the  sherlll 
could  legally  deliver  him.  The  county  had  a 
contract  with  the  Sloss-Sbeffleld  Company 
for  the  hire  of  county  convicts,  which  the  pe- 
titioner alleged  was  void  because  the  kind  of 
labor  and  tbe  place  of  labor  of  the  convicts 
was  not  sufficiently  and  definitely  stated  and 
ascertained  by  the  contract,  so  as  to  be  with- 
in the  purview  of  the  statute  on  that  subject. 

licslle  Hal],  for  appellant.  Alexander  M. 
Oarber,  Atty.  Gen.,  for  the  State. 

ANDKRSON,  J.  Tbe  sheriff  had  not  held 
the  petitioner  an  unreasonable  time;  for,  so 
far  as  the  record  shows,  he  may  have  applied 
for  tbe  writ  immediately  after  surrendering 
himself.  It  is  insisted,  however,  that  the 
sheriff  was  holding  him  for  the  purpose  of 
delivering  him  to  the  hard-labor  contractor, 
and  that  the  contract  under  which  petitioner 
was  to  be  received  and  worked  was  invalid. 
Conceding,  without  deciding,  that  the  contract 
can  be  questioned  while  the  petitioner  was  in 
the  hands  of  the  sheriff,  and  that  be  did  not 
have  to  wait  until  be  reached  tbe  custody  of 
the  contractors,  we  are  of  the  opinion  that 
the  contract  was  not  subject  to  tbe  infirmi- 
ties suggested  in  brief  of  counsel.  The  con- 
tract provides  that  the  convicts  are  to  "work 
and  labor  in  mining  In  and  around  the  works 
and  mines  of  tbe  Sloss-Sbeffield  Company 
•  •  •  In  the  counties  of  Jefferson  and 
Walker  in  the  state  of  Alabama,"  and  is  suf- 
ficiently definite  as  to  place  and  kind  of  labor. 
Fuller  v.  State,  97  Ala.  27,  12  South.  392.  In 
the  case  of  Salter  v.  State,  117  Ala.  135,  23 
South.  141,  the  contract  was  condemned  be- 
cause It  required  the  defendant  to  work  "else- 
where as  they  may  direct,"  thus  being  indefi- 
nite as  to  place. 

The  order  appealed  from  is  afllrmed. 

TYSON,  O.  J.,  and  SIMPSON  and  DEN- 
SON,  JJ.,  concur. 


(15T  Ala.  422) 

HARDEMAN  v.  WILMAMS. 
(Supreme  Court  of  Alabama.     Dec  17,  1908.) 
Tbespass  (}  58*)— Inadequate  Dauaoes. 

One  count  was  for  trespass  by  defendant's 
agent  upon  realty  and  personalty,  and  tbe  other 
count  was  for  trespass  upon  personal  property 
•lone.  The  evidence  was  that  defendant's  aeent 
went  as  a  volunteer  with  the  constable  to  levy 
on  plaintilTs  goods,  stating  that  plaintiff  was  a 


bad  woman  and  tbe7  might  have  to  fight,  and 
Interfered  when  plaintiff  strode  the  constable. 
Tiie  jury  found  for  plaintiff  for  one  cent  dam- 
ages. Held,  that  the  verdict  was  properly  set 
aside  for  inadequacy  of  damages. 

[Ed.  Note.— For  other  cases,  see  Trespass, 
Cent.  Dig.  |  145;  Dec.  Dig.  i  68.»] 

Appeal  from  Circuit  Court,  Mobile  County ; 
Samuel  B.  Browne,  Judge. 

Action  by  Sallle  Williams  against  B.  F. 
Hardeman.  From  an  order  setting  aside  a 
verdict  for  plaintiff,  and  granting  a  new  trial, 
defendant  appealed.    Affirmed. 

The  facts  and  the  pleading  in  the  original 
case  appear  in  a  former  report  of  the  case 
In  Hardeman  v.  Williams,  150  Ala.  415,  43 
South.  726,  10  L.  K.  A.  (N.  8.)  653.  The  sec- 
ond ground  for  motion  for  a  new  trial  is  be- 
cause "that,  if  plaintiff  was  entitled  to  re- 
cover, as  the  jury  found  she  was,  she  was 
entitled  to  a  verdict  of  more  than  one  cent" 
The  amended  count  A  claims  damages  for 
"a  trespass  done  or  caused  to  be  done  by  It. 
E.  Meyers,  an  agent  or  servant  of  defendant, 
acting  within  the  scope  of  his  employment  in 
or  about  tbe  duties  or  business  assigned  to 
him  as  such  agent  or  servant  upon  the  fol- 
lowing property:  [Here  follows  a  descrip- 
tion of  the  property,  which  Includes  a  dwell- 
ing house  and  certain  personal  property.]" 
Count  B  is  tbe  same  as  count  A,  except  that 
tbe  trespass  is  alleged  to  have  been  commit- 
ted upon  personal  property.  The  testimony 
of  the  witness  Hermann,  referred  to,  was 
that  Meyers  and  Falligant  came  to  him  to 
go  with  him  to  get  possession  of  tbe  furni- 
ture, and  that  Meyers  stated  that  Sallle  Wil- 
liams was  a  bad  woman,  and  that  they  might 
have  a  fight  to  get  possession  of  the  furni- 
ture, but  that  she  could  not  throw  them  out, 
even  If  they  had  to  choke  her  or  overpower 
her  to  some  extent,  and  that  he  does  not  re- 
call that  Meyers  did  anything,  except  to  In- 
terfere when  Sallle  Williams  struck  him, 
the  witness. 

Inge  &  McAuley,  for  appellant.  Charles 
W.  Tbompklns  and  Charles  L.  Bromberg,  for 
appellee 

ANDERSON,  J.  We  cannot  say  that  the 
trial  Judge  erred  in  granting  a  new  trial  In 
this  case.  If  not  Justified  for  other  reasons, 
tbe  evidence  warranted  blm  In  setting  tbe 
verdict  aside  upon  the  second  ground  of  the 
motion.  Nor  can  we  say  that  he  erred  be- 
cause tbe  defendant  was  entitled  to  the  gen- 
eral charge.  The  evidence  Is  materially  dif- 
ferent upon  this  appeal  from  what  it  appears 
to  have  been  in  the  former  report  of  the 
case  (150  Ala.  415,  43  South.  726,  10  Ij.  R.  A. 
[N.  S.]  653)  as  to  Meyers'  connection  with 
the  trespass  and  assault  See  testimony  of 
Hermann.  Moreover,  two  additional  counts 
were  added  after  tbe  case  was  reversed,  and. 
If  the  plaintiff's  right  to  recover  stood  upon 
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them  alone,  wbtcb  we  do  not  decide,  they 
were  proven,  and  the  defendant  did  not  prove 
his  special  pleas  beyond  dispute.  The  fourth 
plea  Justified  under  a  mortgage  then  unpaid, 
and  tbere  was  evidence  that  it  was  paid. 
The  fifth  plea  Justifies  under  process  and  at 
the  request  of  the  constable,  "Hermann." 
Tet  Hermann  testified  that  Meyers  went 
there  as  a  volunteer. 

The  Judgment  of  the  circuit  court  is  af- 
firmed. 

TYSON,  O.  J.,  and  DOWDBLL  and  Mc- 
CLELXiAM,  JJ.,  concur. 

(ISS  Aim.  C37) 

DAFFIN  T.  0.  W.  ZIMMERMAN  MFG.  CO. 

{Supreme  Court  of  Alabama.    Dec.  17,  1908.) 

1.  Life   Estatis  (|   13*)— AonowB   by   Lii» 
Tekant— Injubt  to  Rbalty. 

A  life  tenant  cannot  recover  for  timber  cut 
from  the  land ;    the  remainderman  alone  being 
entitled  to  recover  therefor. 
-  [Ed.  Note.— For  other  cases,  see  Life  Estates, 
Cent.  Dig.  {  32;   Dea  Dig.  |  13.*] 

2.  Life  Estates  ({  28*)  —  Trespass  —  Dau- 

AOES. 

There  being  proof  that  the  land  was  cut 
«p  and  rendered  less  accessible  to  the  life  tenant 
tfj  defendant's  entry  to  cut  timber,  the  life  ten- 
ant was  entitled  to  more  than  nominal  damages, 
even  though  he  conld  not  recover  for  the  timber ; 
and  the  general  charge  for  defendant  was  im- 
proper. 

[Ed.  Note.— For  other  cases,  see  Life  Estates, 
Cent.  Dig.  {  54 ;   Dec  Dig.  $  28.*] 

3.  Tbkspass  (J  45*)— Actions— Admissibilitt 
OF  Evidence. 

In  trespass  for  damages  to  land  by  enter- 
ing and  cutting  timber,  evidence  was  admissible 
that  the  I(%s  were  delivered  to  defendant,  as 
tending  to  show  that  the  trespass  was  commit- 
ted by  defendant,  and  with  its  knowledge  and 
consent. 

(Ed.  Note. — For  other  cases,  see  Trespass, 
Cent.  Dig.  S  116:   Dec.  Dig.  »  45.*] 

Appeal  from  Circuit  Court,  Mobile  County ; 
W.  J.  Toung,  Special  Judge. 

Trespass  quare  clausum  by  William  W. 
Daffin  against  the  C.  W.  Zimmerman  Manu- 
facturing Company.  From  a  Judgment  for 
'defendant,  plaintiff  appealed.  Reversed  and 
remanded. 

W.  D.  Dunn  and  A.  L.  McLeod,  for  appel- 
lant. R.  W.  Stoutz,  Stevens  &  Lyon,  and  J. 
F.  Aldrldge,  for  appellee. 

ANDERSON,  J.  When  this  case  was  here 
tefore  (149  Ala.  380,  42  South.  858,  9  L.  R.  A. 
[N.  S.]  663)  it  was  held  that  the  plaintiff, 
being  only  a  life  tenant,  could  not  maintain 
trover  or  trespass  for  converting  or  talking 
the  trees,  but  could  maintain  trespass  quare 
dansnm  fregit,  and  recover  such  actual  dam- 
ages as  be  sustained  to  his  possession,  and 
the  complaint  was  amended  to  meet  this 
holding.  The  Inquiry  then  was:  What  dam- 
age was  done  to  the  plaintiff's  use  and  en- 
joyment of  the  premises,  as  distinguished 
ttom  wbat  might  be  termed  a  permanent  In- 


Jury  to  the  freehold?  It  is  true  the  land  was 
of  such  character  and  condition  as  to  be  sus- 
ceptible of  but  little  injury,  other  than  denud- 
ing it  of  the  timber,  and  for  which  the  re- 
maindermen, and  not  the  plaintiff,  are  the 
proper  ones  to  seek  redress;  yet  there  was 
evidence  from  which  the  Jury  conld  infer  in- 
Jury  to  the  plaintiff's  possession,  and  upon 
which  they  could  predicate  some  damage,  be  it 
ever  so  little.  There  was  proof  that  it  was  cut 
up  by  many  deep  roads  and  ruts  and  rendered 
less  accessible  to  the  plaintiff.  In  fact,  it  was 
said  in  the  former  opinion  that  the  plaintiff 
was  entitled  to  recover  nominal  damages, 
which  would  render  the  giving  of  the  general 
charge  improper.  We  may  add  that  the  proof 
on  this  trial  could  have  Justified  more  than 
nominal  damages  for  the  trespass.  There 
was  also  proof  from  which  the  Jury  could 
infer  that  the  defendant  was  liable  for  the 
trespass,  and  the  trial  court  erred  in  giving 
the  general  charge  for  the  defendant. 

The  plaintiff  should  have  been  permitted  to 
prove  that  the  logs  hauled  from  the  land 
were  delivered  to  the  defendant,  as  this  was 
a  circumstance  tending  to  show  that  the  tres- 
pass was  committed  by  it  and  with  its  knowl- 
edge and  consent  Conceding  that  the  com- 
plaint, in  this  case  comes  within  the  influence 
of  the  case  of  City  Delivery  Co.  v.  Henry,  139 
Ala.  161,  34  South.  389,  there  was  evidence 
from  which  the  Jury  could  infer  that  the  de- 
fendant ordered,  directed,  or  sanctioned  the 
trespass.  Indeed,  there  was  evidence  unchal- 
lenged that  the  defendant  had  the  hauling 
done  (testimony  of  CommlUIon  and  Tomp- 
kins). Nor  does  the  evidence  show  that  the 
trespass  was  at  intervals  and  so  discontin- 
uous in  its  character  as  to  bring  this  case 
within  the  Influence  of  Abercrombie  v.  Wind- 
ham, 127  Ala.  179,  28  South.  387. 

The  Judgment  of  the  circuit  court  1>  re- 
versed, and  the  cause  is  remanded. 

Reversed  and  remanded. 

TYSON,  C.  J.,  and  SIMPSON  and  DEN- 
SON,  JJ.,  concur. 


(ISS  Ala.  369) 
WESTERN  STEEL  CAR  &  FOUNDRY  CO. 

V.  CUNNINGHAM. 
(Supreme  CJourt  of  Alat»ma.    Dea  17,  1908.) 
1.  Master  and  Sebvart  (J  259*)— Injury  to 

EMPLOTfi— Neqlioence  OF  Supebintendent 

— Pleadino. 

The  complaint.  In  an  action  for  injury  to 
sn  employe,  under  Code  1896,  5  1749,  declar- 
ing the  master  liable  when  the  injury  is  caused 
by  the  negligence  of  a  person  in  the  service  of 
the  master,  who  has  any  superintendence  in- 
trusted to  him,  whilst  in  the  exercise  of  such 
superintendence,  is  not  had  because  alleging  gen- 
erally that  be  was  injured  by  the  negligence  of 
a  person  in  the  service  of  defendant,  who  had 
superintendence  intrusted  to  him,  whilst  in  the 
exercise  of  such  superintendence,  wlUiont  stat- 
ing what  the  superintendence  was. 

[EA.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  $  841 ;  Dec.  Dig.  i  259.*] 
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2.  Mabtib  and  Servakt  (|  265*)  — Nkou- 
OKROK— Un  Ipsa  Loquito*— Nxccssitt  or 
RieaoBT  TO  Doctbuik. 

The  essential  import  of  the  doctrine  of  res 
ipsa  loquitur  in  an^  given  case  is  that  on  the 
facts  proved  plaintiff  nas,  without  direct  proof 
of  negligence,  made  out  a  prima  facie  case; 
■o  that,  whether  or  not  the  doctrine  obtains 
in  a  case  between  master  and  sen'ant,  it  need 
not  be  invoked  where  the  servant  in  an  action 
for  his  injury  produces  other  evidence ;  thtft  is, 
if  there  is  any  specific  evidence,  positive  or  cir- 
cumstantial, bearing  on  the  question  of  negli- 
gence. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  {  265.  •] 

8.  Master  and  Sebvawt  (8  286*>— Ih jtjby  to 
khplotl^neoliokncnc  of  sltpkrintkndkrt 
— evidkhcb. 

Plaintiff,  with  other  employes  of  defendant, 
under  the  charge  of  a  superintendent,  was  en- 
gaged in  moving  lumber  on  a  car,  on  trades 
connecting  by  a  turntable.  While  it  was  on  the 
turntable,  and  after  the  table  bad  been  moved. 
It  fell  on  him.  The  evidence  showed  the  dimen- 
sions of  the  lumber  and  of  the  car,  the  manner 
in  which  the  lumber  was  loaded,  the  description 
of  the  turntable,  and  tended  to  show  that  the 
load  was  unusually  large,  considering  the  length 
of  the  lumber,  and,  wnile  plaintiff^  witnesses 
testified  that  they  did  not  know  what  caused  the 
lumber  to  fall  off,  the^  testified  that  the  car  was 
standing  perfectly  still,  and  that  there  was  no 
jar  or  shock.  Ueld,  that  there  was  evidence 
for  the  jury  that  the  accident  was  caused  by 
the  negligence  of  the  superintendent  in  not  see- 
ing that  the  car  was  properly  and  securely  load- 
ed, and  did  not  leave  the  question  of  the  cause 
wliolly  in  conjecture,  as  distinguished  from  In- 
ference. 

[Ed.  Note.— For  other  cases,  aee  Master  and 
Servant,  Dec.  Dig.  S  286.»1 

4.  Masteb  and  Sebvant  ((  247*)— Injttbt  to 

SeBVANT— CJOHTBIBUTOBY    NEGLIGENCE. 

Even  if  the  employs  should  not  have  gone 
round  with  the  turntable  with  a  car  of  lumber 
on  It,  but  should  have  used  a  stick,  yet  this  did 
not  proximately  contribute  to  his  injury,  it  hav- 
ing, in  either  case,  been  necessary  for  bim  to  go 
under  the  car  aud  latch  the  table  when  it  stop- 
ped, and  the  lumber,  which  fell  on  him  from  the 
car,  not  having  fallen  till  he  was  getting  up 
after  latching  the  table. 

[M.  Note.— For  other  casoa,  see  Master  and 
Servant,  Cent  Dig.  |  705 ;   Dec.  Dig.  {  247.*] 

6.  THIAL  (S   178*>  —  IN8TBU0TI0N8  —  Genebai, 

An'iBMATiVE  Chabqb— Form. 

A  requested  charge,  "The  conrt  charges  the 
jury  that  they  must  find  for  defendant  as  to  the 
second  count  of  the  complaint,"  is  in  had  form. 

[£kl.  Note.— For  other  cases,  see  Trial,  Dec. 
Dfg.  i  178.*) 

6.  Tbiai.  (f  191*)  —  Instbdctiohs  —  Absump- 
tion  of  Facts. 

A  requested  charge  that  if  the  jury  find 
plaintiff's  neEligenoe  proximately  contributed  to 
nia  injuries  they  must  find  for  defendant,  though 
it  was  negligent,  assume*  plaintiff  was  negli- 
gent 

[Ed.  Note.— For  other  coses,  see  Trial,  Cent 
Dig.  II  420-431 ;    Dec  Dig.  I  191.*] 

7.  Tbiai.  (I  193*)  —  iNaTBDCTioNS  —  Castino 
Suspicion  on  Evidence. 

A  requested  instruction  to  find  for  defend- 
ant if  the  jury  find  plaintiff's  negligence  con- 
tributed to  his  injury,  "even"  though  defendant 
was  negligent,  is  bad,  as  casting  distrust,  doubt, 
or  suspicTon  on  plaintiff's  evidence  of  defend- 
ant's negligence. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  M  436-438;   Dec.  Dig.  {  193.*] 


S.  Tbial  (1 194*)— IiranncnoNS— Absence  of 

Pbopobition  of  Law. 

The  court  need  not  give  a  requested  diarge 
that  there  is  no  evidence  in  the  case  that  plain- 
tiff was  permanently  injured.  It  asserting  no 
proposition  of  law. 

[Ed.  Note.— For  other  cases,  see  Trial,  Dec 
Dig.  I  194.*] 

9.  Appkal  and  Bbbob  (I  1045*}— Habulks* 
Ebbob  —  Chaixknoino  Jubob  Ajteb  Ac- 
ceptance. 

For  the  court  to  allow  plaintiff  to  challenge 
a  juror  after  both  parties  bad  expressed  them- 
selves satisfied  with  him,  on  its  subsequently  be- 
ing learned,  before  the  completion  of  the  jary. 
that  though  the  juror  had  been  discharged  by 
he  expected  to  go  back  to  work  for,  defendant 
is  not  reversible  error. 

[Ed.  Note.— For  other  coses,  see  Appeal  and 
Error,  Dec.  Dig.  |  1045.*] 

10.  Tbial  (5  56*)— Exclusion  of  Bvidencb— 
Repetition. 

Sustaining  objection  to  a  question  wu  jus- 
tified, where,  had  witness  answered,  as  was  ex- 
pected, his  response  would  have  been  only  a  rep- 
etition of  testimony  already  given  by  him. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  11  131,  132;   Dec.  Dig.  |  56.*] 

11.  Appeal  and  Bbbob  (S  724*)  —  Assign - 
itKNT  of  Ebbob— MisTABJt. 

An  assignment  of  error  mistaking  the  ques- 
tion sought  to  be  reviewed  cannot  claim  the  at- 
tention of  the  court 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  |  724.*] 

Appeal  from  City  Court  of  Anniaton ;  Tbos. 
W.  Coleman,  Jr.,  Judge. 

Actioo  by  Sam  Cunningham  against  the 
Western  Steel  Car  &  Foundry  Company  for 
damages,  under  subdivision  2,  Employers'  Li- 
ability Act  (Code  1906,  |  1749).  From  a 
judgment  for  plaintiff,  the  defendant  appeals. 
Affirmed. 

The  facts  are  snflflclently  set  ont  In  the 
opinion.  The  case  was  tried  upon  two  counts, 
which  are  as  follows:  Count  2.  Plaintlft 
claims  of  the  defendant  |1,999  damages,  for 
that  heretofore,  to  wit,  on  the  17th  day  of 
January,  1907,  plaintiff  was  employed  by  the 
defendant  as  a  laborer  in  a  lumber  yard  in 
Annlston,  Calhoun  county,  Ala.,  and  while 
plaintiff  was  acting  within  the  line  and  scope 
of  bis  said  employment  a  large  quantity  of 
lumber  or  timber,  which  vras  piled  on  a  car 
or  timber  buggy  used  in  defendant's  said 
lumber  yard,  fell  on,  upon,  or  against  the 
person  of  plaintiff,  severely  bruising  and 
wounding  plaintiff  In  and  on  the  shoulder 
and  head,  so  that  his  cheek  was  cut  to  the 
bone,  his  eyes  permanently  injured,  and  hla 
earning  capacity  greatly  diminished.  Where- 
fore plaintiff  was  kept  out  of  work  and  was 
unable  to  work  for  a  long  time,  suffered 
great  physical  and  mental  pain,  and  will  con- 
tinue to  suffer  great  mental  and  physical 
pain,  and  has  been  rendered  less  able  to 
earn  a  living;  hence  this  suit  Said  lumber 
fell  on  plaintiff  and  plaintiff  was  Injured  as 
aforesaid  by  reason  and  as  a  proximate  con- 
sequence of  the  negligence  of  a  person  in  the 
employment  or  service  of  the  defendant,  who 
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had  snperlntendence  Intrusted  to  him,  whilst 
In  the  exercise  of  such  superlntNidence,  to 
wit,  one  Frank  Rich,  In  the  exercise  of  such 
superintendence,  negligently  caused  or  allow- 
ed said  lumber  or  timber  to  fall  from  said 
ear  or  buggy.  Count  8.  Same  as  count  '2 
down  to  and  Including  the  words,  "hence  this 
suit,"  where  they  first  occur  therein.  Plain- 
tiff was  Injured  as  aforesaid  by  reason  and 
u  a  proximate  consequence  of  the  negligence 
of  a  person  in  the  service  or  employment  of 
defendant,  who  had  superintendence  intrust- 
ed to  him,  whilst  in  the  exercise  of  such  su- 
perintendence, to  wit,  one  Frank  Rich,  In 
the  exercise  of  Buch  superintendence,  negll- 
(ently  caused  or  allowed  said  lumber  or  tim- 
ber buggy  to  be  improperly  or  dangerously 
loaded  with  said  lumber  or  timber,  so  that 
said  lumber  or  timber  fell  and  injured 
plaintiff  as  aforesaid.  Demurrers  were  inter- 
posed as  follows:  To  count  2:  (1)  It  does 
not  appear  therefrom  what  superintendence 
said  Rich  was  in  the  exercise  of  at  the  time 
of  plaintiff's  injury.  (2)  It  does  not  appear 
bow  or  wherein  said  EUcb  negligently  caused 
or  allowed  said  timber  to  fall  from  said  car 
or  lumber  buggy.  (S)  The  averments  of  neg- 
ligence upon  the  part  of  said  Rich  are  not 
sufficiently  and  deQnltely  set  forth.  (4)  The 
averments  of  negligence  on  the  part  of  said 
Ridi  are  too  Indefinite  and  uncertain.  To 
count  3:  It  does  not  appear  from  said  count 
what  superintendence  said  Rich  was  in  the 
eierdse  of  at  the  time  plaintiff  was  injured. 
(2)  It  does  not  appear  how  or  wherein  said 
BIch  caused  or  allowed  said  car  or  timber 
boggy  to  be  improperly  and  dangerously  load- 
ed with  said  lumber  or  timber.  (8)  The  al- 
legation of  negligence  of  said  Rich  as  set  out 
In  said  count  is  too  uncertain  and  indefinite 
to  support  a  recovery. 

The  following  charges  were  refused  to  the 
defendant  "(1)  The  court  charges  the  Jury 
that  there  is  no  evidence  in  this  case  that 
plaintiff  was  or  is  permanently  injured.  (2) 
If  the  Jury  believe  the  evidence,  they  must 
And  for  the  defendant  (S)  The  court  charges 
the  Jury  that  they  must  find  for  the  defend- 
ant as  to  the  second  count  of  the  complaint" 
(4)  Same  as  8  as  to  third  count  of  complaint 
"^  The  court  charges  the  jury  that,  if  they 
And  that  Sam  Cunningham's  negligence  prox- 
imately contributed  to  bis  Injuries,  they  must 
find  for  the  defendant  even  though  defend- 
ant was  guilty  of  negligence."  With  refer- 
ence to  the  Juror  Burgess,  the  bill  of  excep- 
tions recites:  "The  court  permitted  plaintiff, 
over  defendant's  objection  and  exception,  to 
challenge  the  juror  named  Burgess,  after 
plaintlfl  expressed  himself  as  satisfied,  and 
aft«  defendant  expressed  itself-  as  satisfied 
with  him  and  the  Jury,  because  subsequently 
and  before  the  Jury  was  completed  it  was 
learned,  and  Burgess  admitted,  that  he  had 
been  discharged,  but  exi>ected  to  go  back  to 
work  for  the  defendant  again."  The  sixth 
assignment  of  error  is  that  the  court  erred 
In  overruling  the  defendant's  objection  to 


the  question  propounded  to  Henry  Smart  by 
plaintlfl:  "When  the  car  Is  loaded  with  lum- 
ber, and  lumber  is  projecting  over  each  side 
of  the  car,  what  is  the  usual  and  ordinary 
way  to  latch  and  unlatch  the  table?"  The 
question  Is  misquoted,  in  that  it  assumed  thai 
the  lumber  projected  over  the  ends  instead  of 
the  sides  of  the  car,  and  all  the  testimony 
tended  to  show  that  it  was  loaded  so  that  it 
projected  over  the  ends  and  not  the  sides  of 
the  car.  The  grounds  for  new  trial  were 
the  same  as  assigned  as  error  and  treated  In 
the  (pinion. 

Willett  &  Wlllett  for  appellant  Matthews 
&  Matthews,  for  appellee. 

DENSON,  J.  The  complaint  contained  four 
counts,  but  the  first  and  fourth  are  not  here 
for  review,  the  trial  court  having  ^minated 
them  by  charges  given  at  the  request  of  the 
defendant 

The  second  and  third  counts  are  predicated 
upon  the  second  subdivision  of  the  employer's 
liability  statute  (section  1749,  Code  of  1896), 
which  provides:  "When  the  injury  is  caused 
by  reason  of  the  negligence  of  any  person  in 
the  service  or  employment  of  the  master  or 
employer,  who  has  any  superintendence  in- 
trusted to  him,  whilst  in  the  exercise  of  such 
superintendence,  the  master  shall  be  liable  to 
answer  in  damages."  Demurrers  to  these 
counts,  proceeding  upon  the  theory  of  gen- 
erality of  averment  as  to  the  superintend- 
ence Intrusted  to  the  person  named,  and  up- 
on the  further  theory  that  the  counts  state 
only  conclusions,  were  overruled.  By  appro- 
priate assignments  of  error,  the  Judgment  of 
the  court  on  the  demurrers  is  presented  for 
review. 

Tested  by  the  numerous  decisions  of  this 
court,  it  is  obvious  that  the  counts  are  suffi- 
cient, and  that  tlie  demurrers  were  properly 
overruled.  Williamson  Iron  Co.  v.  McQueen, 
Adm'r,  144  Ala.  265,  40  South.  806,  and  casee 
there  dted. 

The  plaintiff,  as  an  employ^  of  the  defend- 
ant with  five  others  of  defendant's  servants, 
was  on  the  17th  day  of  January,  1907,  en- 
gaged in  loading  lumber  on  a  "lumber  bug- 
gy" or  tram  car  and  moving  it,  on  the  car, 
from  one  part  of  defendant's  yard  to  another, 
all  under  the  supervision  of  Frank  Rich, 
defendant's  superintendent  The  car  stood 
on  a  standard-gauge  track,  the  sides  project- 
ing slightly  over  the  track,  and  was  6  or  6 
feet  long,  and  the  floor  was  2  or  2%  feet 
above  the  track.  Said  lumber  consisted  of 
pieces  8^4  or  S%x5  inches,  16  feet  long,  and 
these  were  being  loaded  onto  the  car  length- 
wise, in  tiers,  and  over  the  entire  width  of 
the  car.  The  testimony  as  to  the  height  to 
which  the  lumber  was  thus  stacked  on  the 
car  varied  the  heigbt  from  2  feet  to  4  feet. 
After  being  loaded,  the  car  was  rolled  onto  a 
turntable  to  be  shifted  to  another  track.  The 
turntable  was  made  fast  by  a  latch  which 
fitted  into  a  slot    After  the  car  was  placed 
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on  the  table,  the  anperlntendent  would  com- 
mand the  servant  In  position  nearest  to  the 
latch  to  unlatch  the  table.  On  this  occa- 
sion the  command  was  given  to  the  plaintiff, 
and  in  obeying  it  he  got  upon  his  knees,  In  a 
"crouching  position,"  lifted  the  latch  and  held 
It  In  his  band,  and  followed  the  table,  as  it 
turned,  until  it  was  brought  Into  position 
from  which  the  car  might  be  run  onto  the 
track  designated  by  the  superintendent,  when 
plaintiff  (as  the  testimony  offered  by  him 
tended  to  show)  dropped  the  latch  Into  the 
slot,  "without  any  Jar  or  concussion,"  mak- 
ing the  table  fast  again.  Plaintiff  then  start- 
ed to  move  out  from  under  the  side  of  the 
car,  whereupon  two  tiers  of  the  lumber  fell 
from  the  car  upon  him,  Inflicting  a  painful 
injury. 

The  first  question  presented  for  considera- 
tion by  the  charges  refused  to  the  defendant 
is  whether  or  not  the  plaintiff  was  entitled  to 
have  the  issue  of  negligence  vel  non  passed 
upon  by  the  Jury,  the  insistence  of  the  ap- 
pellant (defendant)  being  that  there  is  noth- 
ing In  the  evidence  which  would  afford  a  rea- 
sonable Inference  that  the  falling  of  the  lum- 
ber was  the  result  of  negligence  on  the  part  of 
defendant's  superintendent  In  this  connec- 
tion, appellant's  counsel  makes  the  point, 
broadly,  that  the  doctrine  or  maxim  res  Ipsa 
loquitur  has  no  application  in  cases  between 
master  and  servant,  and,  therefore,  that  the 
falling  of  the  lumber  Itself  cannot  form  a 
predicate  for  reasonable  inference  of  negli- 
gence. While  It  must  be  conceded  that  this 
doctrine  Is  more  freely  and  appropriately  ap- 
plied in  cases  of  passenger  and  carrier,  yet 
not  only  has  this  court  applied  the  doctrine 
in  a  case  between  master  and  servant  (Tenn., 
etc.,  Co.  V.  Hayes,  97  Ala.  201-207,  12  South. 
98),  but — as  will  be  seen  by  reference  to  cas- 
es cited  in  note  8  to  text,  page  2303,  2  Labatt. 
Master  ft  Servant — courts  of  other  Jurisdic- 
tions have,  under  certain  circumstances,  ap- 
plied the  maxim  in  such  cases.  But,  how- 
ever this  might  be  decided,  the  exigencies  of 
the  instant  case  do  not  require  a  determina- 
tion of  the  question.  The  essential  Import  of 
that  doctrine  in  any  given  case  is  that,  on 
the  facts  proved,  the  plaintiff  has,  without 
direct  proof  of  negligence,  made  out  a  prima 
facie  case.  In  other  words,  it  seems  there  is 
no  peculiar  magic  in  the  Latin  maxim.  As 
was  said  in  the  oft-quoted  case  of  Graham  v. 
Badger,  164  Mass.  42,  47,  41  N.  B.  61,  it  Is 
"merely  a  short  way  of  saying  that,  so  far 
as  the  court  can  see,  the  Jury,  from  their  ex- 
perience as  men  of  the  world,  may  be  war- 
ranted in  thinking  that  an  accident  of  this 
particular  kind  commonly  does  not  happen 
except  in  consequence  of  negligence,  and  that, 
therefore,  there  is  a  presumption  of  fact,  in 
the  absence  of  other  explanation,  or  other 
evidence  which  the  Jury  believe,  that  it  hap- 
pened in  consequence  of  negligence."  And 
thus  is  brought  out  the  fact  clearly,  "so  often 
overlooked,  that  It  Is  the  Jury  which  makes 
tlie  presumption  in  giving  proper  effect  to  the 


I  evidence,  the  Jury  which  says  res  ipsa  loqui- 

I  tur."     See  66  Cent  Law  J.  No.  20,  p.  388 ; 

i  Bleu  V.  Unger,  64  N.  J.  Law,  696,  40  AU.  593. 

I  Therefore,  where  the  servant  (plaintiff)  pro- 
duces other  evidence  than  the  mere  fact  of 

I  the  accident — in  other  words.  If  there  Is  any 

•  specific  evidence,  positive  or  circumstantial, 
bearing  on  the  question  of  negligence,  which 
will  warrant  a  reasonable  inference  of  negli- 
gence— there  is  no  necessity  for  the  Invoca- 

I  tion  of  the  doctrine  of  res  Ipsa  loquitur  in 
aid  of,  or  to  establish,  a  prima  facie  case. 
This  is  clearly  illustrated  in  a  case,  decided 
by  the  Missouri  court,  in  which  an  employe 
was  injured  by  the  falUng-of  a  bridge.  We 
quote:  "Where  all  the  details  of  the  con- 
struction of  a  bridge  and  its  Inspection  are 
before  the  Jury,  the  case  of  a  servant  who 
is  Injured  by  the  fall  of  the  bridge  does  not 
stand  merely  on  the  fact  that  the  structure 
gave  way,  and  it  is  not  error  to  leave  the 
Jury  to  say  whether  the  defendant's  want  of 
reasonable  care  In  the  erection  and  inspec- 
tion of  the  bridge  occasioned  the  injury  com- 
plained of."  Bowen  V.  Chicago,  eta,  Co.,  95 
Mo.  268,  8  S.  W.  230. 

In  the  case  at  bar  the  evidence  shows  the 
dimensions  of  the  lumber,  the  dimensions  of 
the  car,  the  manner  in  which  the  lumber 
was  loaded  on  the  car,  the  description  of  the 
turntable,  and,  in  addition,  tends  to  show 
that  the  load  was  unusually  large,  consider- 
ing the  length  of  the  lumber.  Concerning  it, 
a  witness  testified:  "I  call  it  an  extraordin- 
ary large  load  for  the  length  of  It"  The 
witnesses  for  plaintiff.  It  Is  true^  testified 
that  they  did  not  know  what  caused  the 
lumber  to  fall  off,  but  they_  testified  that  the 
car  was  standing  perfectly  still,  and  that 
there  was  no  "Jar  or  shock."  It  cannot  be 
doubted  it  was  a  duty  the  defendant  com- 
pany owed  the  plaintiff,  to  see  to  it  through 
its  superintendent,  that  the  car  was  prop- 
erly and  securely  loaded.  The  superintend- 
ent was  present  for  that  purpose;  he  knew 
the  conditions  of  the  track  on  which  the  car 
was  to  run  (or  it  was  his  duty  so  to  be  ad- 
vised) ;  he  knew  the  dimensions  of  the  car 
and  of  the  lumber,  and  he  saw  how  the  lum- 
ber was  loaded.  Under  the  testimony,  we 
think  it  more  probable  that  the  falling  of 
the  lumber  was  due  to  a  cause  for  which  de- 
fendant was  responsible  than  to  a  cause  for 
which  it  was  not  responsible.  In  other 
words,  we  think  the  testimony  warrants  the 
inference  that  the  falling  of  the  lumber 
might  reasonably  be  attributed  to  overload- 
ing, or  to  the  Improper  loading  of  the  car, 
which  would  constitute  negligence.  As  was 
aptly  said  by  the  trial  Judge,  in  response  to 
the  motion-  for  a  new  trial:  "It  being  the 
duty  of  the  superintendent  to  oversee  the 
loading  and  moving  of  the  cars,  it  was  cer- 
tainly his  duty  to  be  acquainted  with  the  con- 
ditions under  which  loading  and  transporta- 
tion were  to  be  done,  and  a  failure  to  use 
proper  care  in  loading  with  reference  to 
such  conditions  would  be  negligence     If  the 
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car  was  safely  loaded,  taking  Into  considera- 
tion all  the  .conditions,  tben  the  lumber  did 
not  fall  nnder  the  drcnmstances  recited  by 
plalntitTa  witnesses,  or,  at  least,  there  is  no 
probability  that  it  did.  But  the  lumber  did 
fall,  and  unless  accounted  for  by  defendant's 
witnesses.  It  must  have  fallen  because,  nnder 
the  conditions  existing.  It  was  not  securely 
loaded.  As  the  falling  of  the  lumber  could 
be  reasonably  accounted  for,  either  as  be- 
ing due  to  unsafe  loading  or  to  the  impact 
of  the  latch  against  the  catch  on  the  track, 
and  as  the  defendant  attempted  to  account 
for  it  on  the  latter  theory  and  by  direct  tes- 
timony, the  Jury  would  not  have  been  Justi- 
fied In  accounting  for  It  on  some  other  Imag- 
inable theory,  or  in  not  accounting  for  it  at 
aU." 

Upon  the  whole,  the  court  Is  not  of  the 
opinion  that  the  facts  proved  left  the  ques- 
tion as  to  what  caused  the  Injury  wholly  In 
conjecture,  as  distinguished  from  Inference; 
but  the  court  is  of  opinion  that  the  trial 
court  properly  regarded  the  question  of  negli- 
gence vel  non  one  for  the  determination  of 
the  Jury,  and  committed  no  error  in  declin- 
ing to  exclude  the  evidence  offered  by  plain- 
tiff. 

The  testimony  for  the  defendant  tended  to 
show  that  the  lumber  was  caused  to  fall  by 
the  plaintltTs  dropping  the  latch  against.  In- 
stead of  In,  the  slot;  and  that  this  Jarred 
the  car  to  such  an  extent  as  to  cause  the 
lumber  to  fall.  It  also  tended  to  show  that 
the  manner  In  which  the  plaintiff  latched 
the  table  was  not  the  proper  way;  that  he 
riiould  have  used  a  atick,  and  not  have  gone 
aronnd  with  the  car.  In  respect  to  these  two 
defenses,  it  should  suffice  to  say  the  testi- 
mony was  in  conflict  Furthermore,  even  If 
the  stick  was  the  proper  Implement  to  be 
used  In  latching,  and  if  It  had  been  used  by 
the  plaintiff  on  the  occasion  here  Involved, 
yet  the  testimony  tends  to  show  that  when 
the  table  stopped,  whether  the  stick  was 
used  or  not  to  latch  the  table,  it  was  neces- 
sary for  the  person  doing  the  latching  to  go 
under  the  car  and  latch  with  the  hand.  So 
It  was  a  reasonable  Inference  from  the  evi- 
dence that  the  failure  to  use  the  stick  did 
not  In  this  instance  proximately  contribute 
to  plaintiff's  injury. 

Upon  the  foregoing  considerations,  it  fol- 
lows that  the  court  committed  no  error  in 
refusing  charges  2,  3,  and  4,  requested  by  the 
defendant  It  may  also  be  said  of  charge  3 
that  It  is  In  bad  form. 

Charge  5,  requested  by  the  defendant,  is 
subject  to  the  criticism,  indulged  by  appel- 
lee's counsel,  that  it  assumes  that  plaintiff 
was  guilty  of  negligence.  We  think  it  sub- 
ject also  to  the  criticism  that  was  placed  up- 
on charge  5  (defendant's  series)  requested 
In  tbe  Miller  Case,  107  Ala.  40,  60,  19  South. 
87. 

TlK    conrt   was   under  no   duty   to   give 


charge  1.  It  asserts  no  proposition  of  law. 
Mobile,  etc.,  Co.  v.  Walsh,  146  Ala.  295,  40 
South.  660. 

The  court  gave  charge  10  at  plaintiff's  re- 
quest Tbls  action  has  been  assigned  as  er- 
ror, but  appellant  does  not  Insist  upon  tbe 
assignment 

There  Is  no  reversible  error  In  the  ruling 
of  the  court  allowing  plaintiff  to  challenge 
Juror  Burgess.  Adams  v.  Olive,  48  Ala.  551, 
and  cases  there  cited;  Haynes  v.  Crutch- 
field,  7  Ala.  189,  195. 

This  brings  us  to  consideration  of  the  rul- 
ings of  the  court  upon  the  admissibility  of 
testimony.  Defendant  asked  Its  witness 
Worsham  this  question:  "Zou  have  stated 
there  was  a  safe  way  to  have  done  It  (latch 
the  table).  I  will  ask  you  whether  getting 
under  and  taking  the  latch  in  your  hand 
and  going  around  with  the  latch  was  a  safe 
way?"  The  ruling  of  the  court  sustaining 
objection  to  this  question,  may  be  Justified 
on  two  or  more  grounds;  but  It  suffices  to 
say  that,  had  the  witness  answered  the  ques- 
tion as  tbe  defendant  expected  he  would  an- 
swer It  the  response  would  have  been  only 
a  repetition  of  testimony  already  given  by 
that  witness. 

The  sixth  ground  In  the  assignment  of 
errors  mistakes  the  question  sought  to  be  re- 
viewed, and  cannot  therefore  claim  the  at- 
tention of  the  court 

We  have  not  been  shown  that  the  court 
should  have  granted  the  motion  for  a  new 
trial. 

No  error  appearing  in  tbe  record,  the  Jndg^ 
ment  appealed  from  must  be  affirmed. 

Affirmed. 

TYSON,  O.  J.,  and  SIMPSON  and  ANDER- 
SON, JJ.,  concur. 

(157  Ala.  487) 
ENGLISH  et  al.  v  McCREARY  et  al. 
(Supreme  Conrt  of  Alabama.  'Dec.  17,  1908.) 

1.  Witi.8  (I  607*)  —  CoNSTBUcnoN  —  Natubb 
OF  Estate  Cbeated— Fee  Taii,. 

A  testator  provided  In  his  will  that  the  re- 
spective shares  "that  I  have  given  to  mjr  several 
daaghters  are  given  to  them  and  their  bodily 
beiie  or  the  lawful  heirs  of  their  bodies  and  to 
their  own  individual  control  and  not  subject  to 
debts  contracted  by  their  said  husbands  or 
any  other  persoa  whatsoever."  Held,  that  this 
clause,  standing  alone,  created  a  fee-tail  estate, 
which  Code  1907.  f  3397,  converts  Into  a  fee- 
simple  estate  in  their  favor. 

[Bd.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  S  1369 ;    Dec.  Dig.  §  607.»] 

2.  WrLLS  (8  607*)— Nature  of  Estate  Cbeat- 
ed—Lihitations  Repuonant  to  Estate  in 
Fee. 

A  will,  after  words  creating  a  fee  tail, 
which  by  Code  1907,  i  3397,  would  be  converted 
fnto  a  fee  simple,  further  provided:  "Should 
any  of  my  younger  children  die  before  having  or 
leaving  any  heir,  then  their  shares  to  be  divided 
between  the  remainder  or  surviving  part  of  said 
four  younger  children."  Held  that,  ft  the  clause 
quoted   was   Intended   as   a   restriction   on   the 
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estate  of  the  danchten,  It  did  no  more  than  post- 
pone the  Teatins  of  the  fee  until  the  birtn  of 
issne. 

[Bd.  Note.— For  other  cases,  see  Wills,  Dec. 
Dig.  {  607.»] 

8.  EsTOPPEX  (J  38*)— WABKAimr  Debd— Sub- 
sequent Vestino  or  Fee  hi  Gbantob. 
Where  a  fee  in  property  conveyed  with 
warranty  vested  in  the  grantor  on  having  a 
child,  it  makes  no  difference  as  to  the  title  of 
the  grantee  whether  the  child  was  bom  at  the 
time  of  the  conveyance  or  afterward. 

fBd.  Note.— For  other  cases,  see  Estoppel, 
Oent  Dig.  I  9d;  Dec.  Dig.  |  38.*] 
^  Wiixs  (I  694*)  —  OoHsiBucrnoK  —  Natubk 
or  HASTATE  Cbeatcd— Mkaitiiiq  of  "Hkib." 
Where  a  will  gives  property  to  the  testa- 
tor's daughters  and  their  "bodily  heirs  or  the 
living  heirs  of  their  bodies,"  and  then  provides 
as  to  how  the  property  shall  go  in  case  any  of 
them  should  "die  before  having  or  leaving  any 
heir,"  the  testator,  in  using  the  word  "heir,*' 
meant  "child,"  or  a  definite  failure  of  issue; 
and  hence,  when  a  daughter  gave  birth  to  a 
child,  her  estate  became  absolute  and  th*  lim- 
itation over  was  extinguished. 

[Ed.  Note.— For  other  cases,  aee  Wills,  Cent 
Dig.  H  1310-1318;   Dec.  Dig.  i  594.* 

For  other  definitions,  see  Woids  and  Phrases, 
vol.  4,  pp.  S241-S264 ;   vol.  8,  pp.  76T7,  767&] 

Appeal  from  Circuit  Coart,  Monroe  Coun- 
ty; Jobn  T.  Lackland,  Judge. 

Ejectment  by  W.  K.  Bngllsb  and  others 
against  James  H.  McCreary  and  others. 
From  a  judgment  for  defendants,  plaintiffs 
appeal.    Affirmed. 

Plaintiffs  are  the  heirs  at  law  of  Martha 
English,  n6e  Kemp.  The  defendants  are 
the  heirs  at  law  of  Samuel  McCreary.  Mar- 
tha English  was  one  of  the  four  younger 
children  of  Samuel  Kemp,  whose  will  Is  re- 
ferred to  In  the  opinion  of  the  court  She 
married  English,  at  what  time  It  la  not 
shown,  and  the  plaintiffs  are  the  Issues  of 
the  marriage.  On  the  9th  day  of  December, 
1854,  Martha  English  and  her  husband  con- 
veyed to  McCreary  under  warranty  deed  the 
lands  here  sought  to  be  recovered  in  eject- 
ment. 

McCorvey  &  Hare,  for  appellants.  Hunter 
H.  McClelland,  for  appellees. 

ANDERSON,  J.  The  will  In  question  pro- 
yldea  that  the  respective  shares  "that  I  have 
given  to  my  several  daughters  are  given  to 
them  and  their  bodily  heirs  or  the  lawful 
heirs  of  their  bodies  and  to  their  own  in- 
dividual control  and  not  subject  to  debts 
contracted  by  their  said  husbands  or  any 
other  person  whatsoever."  If  this  clause 
stood  alone.  It  would  create  a  fee-tail  es- 
tate, which  is  by  the  terms  of  section  8397  of 
the  Code  of  1907  converted  Into  a  fee-simple 
estate,  in  favor  of  the  daughters.  Mason  v. 
Pate's  Ex'r.  34  Ala.  379;  Smith  v.  Greer,  88 
Ala.  414,  6  South.  911;  Slay  ton  t.  Blount, 
«3  Ala.  676,  9  South.  241.  See,  also,  the 
case  of  Wilson  v.  Alston,  122  Ala.  630,  25 
South.  225,  wherein  the  line  of  demarcation 
Is  drawn  between  these  cases  and  the  line  of 


decisions  relied  upon  by  counsel  for  appel- 
lants. 

The  will,  however,  further  provides: 
"Should  any  of  my  youngest  children  die  be- 
fore having  or  leaving  any  'heir,  then  their 
shares  to  be  divided  between  the  remainder 
or  surviving  part  of  said  four  younger  chil- 
dren." Conceding,  without  deciding,  that 
this  was  Intended  as  a  llmitatiou  upon  the 
death  of  the  daughter,  and  not  of  the  testa- 
tor, and  that  It  was  Intended  as  a  restric- 
tion upon  the  estate  of  tb.e  daughters,  It  did 
no  more  than  postpone  the  vesting  of  the 
fee  until  the  having  of  a  child,  as  there  Is 
no  attempt  to  entail  the  property,  except  In 
case  the  four  youngest  children  die  before 
baring  or  leaving  a  child.  It  Is  therefore  ap- 
parent that  the  testator  did  not  wish  to 
limit  the  fee,  except  In  case  the  daughter 
died  without  baring  or  leaving  a  child  or 
children,  and  the  limitation.  If  good  at  all, 
could  do  no  more  tttan  postpone  the  vesting 
of  the  fee  until  the  "having  an  heir"  by  the 
daughter.  Martha  had  children,  who  are 
the  plaintiffs  In  this  case,  and,  as  the  re- 
mainder was  dependent  upon  a  condition 
never  arising,  the  fee  rested  absolutely  in 
her  upon  the  birth  of  a  child.  Whether  tlM 
fee  vested  In  her  before  executing  the  deed  to 
McCreary,  or  not  as  the  record  does  not 
show  whether  a  child  had  been  bom  at  that 
time,  makes  no  difference,  as  the  deed  waa 
a  warranty,  and  the  fee  did  become  vested 
upon  tixe  birth  of  her  first  child. 

While  the  word  "h^r"  is  used  In  the  at- 
tempted limitation.  It  Is  evident  the  testa- 
tor meant  "child,"  as  the  having  of  an  beir 
eliminated  the  limitation,  and  the  dying  be- 
fore "having  an  heir"  evidently  meant  dying 
before  giving  birth  to  a  child. 

The  Judgment  of  the  circuit  court  is  af- 
firmed. 

TYSON,  C.  J.,  and  SIMPSON  and  DE.N 
SON,  JJ.,  concor. 


(158  Ala.  5J2f) 
HANDLE  V.  BIRMINGHAM  RT.,  LIGHT 
&  POWER  CO. 
(Supreme  Court  of  Alabama.     Dec.  17,  1908.) 

1.  Street  Raiisoads  (S  93*)— Opkbation  or 
Cabs— Obligation  of  Motobman. 

While  a  motorman  may  assume  that  a  pe- 
destrian will  turn  out  of  the  way  of  the  car,  he 
cannot  rest  on  such  assumption  so  long  as  to 
reach  a  point  where  it  will  be  impossible  for 
him  to  control  the  car  or  to  give  warning  in 
time  to  prevent  injuty. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  I  197 ;   Dec.  Dig.  t  93.*] 

2.  Stbekt  Raitboaos  (I  102*)— Ihjttbies  to 
Pbdebtbianb- Contbibutobt  NsaLiacNCK — 
PaoxiMAn  Cause. 

Where  a  motorman,  after  discovering  that 
a  pedestrian  was  unaware  of  the  danger,  fail- 
ed to  use  reasonable  care  to  avoid  iniurins 
hiffl,  the  act  of  the  pedestrian  in  placing  himself 
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ia  danger  was  the  remote  cause  of  the  ensnlng 
injary. 

[Bd.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent.  Dig.  t|  18S,  194,  203;  Dec.  Dig. 
I  102.*] 

a  Street  Rati^oads  (S  117*)— Injubies  to 
Pedestbians  —  Neoligencb—Quebtion  fob 
Just. 

Whether  a  motorman  realized  that  a  pe- 
destriao  on  the  track  was  unaware  of  the  dan- 
ger, and  whether  he  exercised  proper  care  to 
avoid  injuring  him,  are  ouestions  of  law,  where 
the  facts  are  undispatea,  and  the  inference  to 
be  dnwn  therefrom  clear  and  certain;  but 
where  the  facts  are  disputed,  or,  if  undisputed, 
where  fair-minded  petsons  may  arrive  at  differ- 
ent conclnsioDS  thereon,  the  qnestions  are  for 
the  Jaty. 

[Ed.  Note.— For  other  casea,  see  Street  Rail- 
roads. Cent.  Dig.  {g  244-246;  Dec.  Dig.  g  117.*] 

4.  Street  RAiutoADS  (5  117*)— Injuries  to 
Pedestrians— Neouoence  —  QuEsnow  fob 

JUBT. 

Whether  the  motorman,  operating  the  car 
which  struck  a  pedestrian  on  the  track,  was 
guilty  of  negligence  in  failing  to  exercise  rea- 
sonable care  to  avoid  injuring  him  after  dis- 
covering that  the  pedestrian  was  unaware  of  the 
peril,  held,  under  the  evidence,  for  the  jury. 

[Bd.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  {»  244-246;  Dec.  Dig.  I 
117.*1 

5.  Street  Railroads  (§  117*)r-lNJOBiB8  to 

I^DESTBIAWB — QUESTION   FOB   JUBY. 

Whether  the  soiinding  of  the  gong  of  a 
street  car  was  sufiScient  to  attract  the  atten- 
tion of  a  pedestrian  on  the  track  held,  under  the 
evidence,  for  the  jury. 

(TEd.  Note.— For  other  cases,  see  Street  Rail- 
roads. Cent.  Dig.  S}  239-230;  Dec  Dig.  g 
U7.*i 

6.  Evidence  (g  63&%»)— Opinion  Bvidencb— 
Experts— Subjects  of  Expert  Tkstimont. 

In  an  action  for  the  death  of  a  pedestrian, 
struck  by  a  street  car,  a  witness  who  qualified 
aa  an  expert  as  to  the  operation  of  cars  might 
give  bis  opinion  as  to  the  distance  at  which  a 
car  could  be  stopped  running  at  the  speed  of  the 
car  in  question. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  gg  2350,  2351 ;   Dec.  Dig.  g  539%.»j 

7.  Evidence  (g  576»)— BJvidence  at  Fobmeb 
Tbiai/— Death  of  witness. 

Where  a  witness  who  qualified  as  an  expert 
as  to  the  operation  of  street  cars  gave  his  opin- 
ion as  to  the  distance  at  which  a  car  could  be 
stopped  ranninir  at  the  speed  of  the  car  in  ques- 
tion, and  no  objection  was  raised  on  the  ground 
that  the  question  asked  related  to  the  distance 
the  particular  motorman  could  stop  the  car,  the 
testimony  of  the  witness,  who  died  l>efore  the 
second  trial,  was  T)roperIy  received  as  against 
the  objection  that  the  question  should  have  been 
as  to  the  distance  a  properly  equipped  car  could 
be  stopped  by  a  motorman  of  experience. 

[Bd.  Note.— For  other  cases,  see  Evidence. 
Cent.  Dig.  gg  2401-2406;   Dec.  Dig.  g  578.*] 

Appeal  from  City  Court  of  Birmingham; 
CL  C.  Nesmlth,  Judge. 

Action  by  William  J.  Handle,  administra- 
tor of  John  M.  Handle,  deceased,  against  the 
Birmingham  Railway,  Light  &  Power  Com- 
pany. From  .a  Judgment  for  defendant,  plaln- 
tur  appealSb    Reversed  and  remanded. 

See  43  South.  365. 

IL  M.  Ullman,  W.  A.  Doison,  Frank  S. 
White,  and  John  L.  Burnett,  for  appellant 


Ttllman,  Grubb,  Bradley  &  Morrow,  for  ap- 
pellee. 

DENSON,  J.  According  to  the  complaint 
this  action  is  based  upon  negligence  of  the 
defendant  subsequent  to  discovering  the  plain- 
tiff's intestate's  peril.  As  applied  to  the 
case  In  hand,  the  law  may  be  stated  thus: 

The  motorman  of  a  street  car  is  not  oblig- 
ed to  stop  his  car  when  he  sees  a  man  walk- 
ing along  the  line  of  railroad  ahead  of  the 
car,  but  may  continue  to  run  the  car  In  a  prop- 
er manner  until  he  is  conscious  of  the  fact 
that  the  pedestrian  Is  unaware  or  heedless 
of  danger.  When  be  is  tbus  conscions.  It 
Is  his  duty  to  use  all  reasonable  care  and 
diligence  to  avoid  running  the  car  onto  the 
man.  Seeing  a  man  walking  along  the  track, 
the  motorman  may  assume  that  be  will  turn 
aside  and  out  of  the  way  of  the  car ;  but  be 
cannot  rest  on  such  assumption  so  long  as  to 
reach  a  point  where  It  will  be  impossible  for 
him  to  control  the  car  or  to  give  warning  in 
time  to  prevent  Injury  to  the  man.  In  other 
words,  "If  a  person  be  seen  on  the  track  of 
a  railway.  It  may  be  assumed,  if  the  person 
be  an  adult,  that  he  wlU  leave  the  track  be- 
fore the  car  reaches  him ;  and  this  presump- 
tion may  be  indulged  so  long  as  danger  does- 
not  become  imminent,  but  no  longer.  From 
the  time  that  danger  is  seen  to  be  imminent 
it  becomes  the  duty  of  the  motorman  to  use- 
the  highest  degree  of  care  to  arrest  it,  and 
a  failure  to  do  so  will  constitute  culpable- 
negligence,  which  may  or  may  not  fix  liabili- 
ty, as  that  question  may  be  affected  by  con- 
tributory negligence"  on  the  part  of  the  per- 
son injured,  after  realizing  bis  perilous  situ- 
ation. Railway  Co.  v.  Bowers,  110  Ala.  328, 
20  South.  345 ;  Schneider  v.  Mobile,  etc.,  Co., 
146  Ala.  344,  40  Sontb.  761;  L.  &  N.  R.  R. 
Co.  v.  Brown,  121  Ala.  221,  25  South.  609; 
Central,  etc.,  Ry.  Co.  v.  Foshee,  125  Ala.  199, 
218,  27  South.  1006;  Duncan  r.  St  Louis, 
etc.,  Co.  (Ala.)  44  South.  418,  422;  Frazer- 
V.  L.  &  N.  R.  R.  Co.,  81  Ala.  185,  1  Sontb. 
85,  60  Am.  Rep.  146;  Galveston  City,  etc., 
Co.  V,  Hewitt  67  Tex.  473,  8  8.  W.  705,  60 
Am.  Rep.  32.  The  rationale  of  this  doctrine 
is  that  "the  original  negligence  of  the  in- 
jured person,  whereby  he  is  placed  in  a  peril- 
ous position,  does  not  In  a  legal  sense  con- 
tribute to  the  resnlt  I^  is  a  remote,  not  a 
proximate,  cause.  It  is  a  condition,  indeed, 
rather  than  cause,  remote  or  proximate;  and- 
the  law  ascribes  tlie  disaster  solely  to  a 
want  of  due  care  on  the  part  of  the  person 
contr<^llng  the  agency  of  the  injnry,  but  for 
whose  negligence  no  hurt  wonld  bare  been 
done,  notwithstanding  tbe  injured  party's, 
original  fault"  Central,  etc.,  Ry.  Co.  v. 
Foshee,  supra;  Frazer  v.  L.  &  N.  R.  R.  Co., 
supra;  2  Shearman  &  Redfleld  on  Neg.  (5tb 
Ed.)  g  483. 

The  car  which  caused  tbe  death  of  plain- 
tiff's intestate  was  being  run  along  defend- 
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ant's  car  llne^  which  la  laid  longitudinally  In 
T«ith  avenue.  In  the  city  of  Birmlngbam,  and 
was  going  east  to  Gate  City.  According  to 
the  testimony  offered  by  the  plaintiff,  her 
Intestate,  when  killed,  was  walking  along 
the  track,  ahead  of  the  car,  and  had  been 
so  walking,  for  a  considerable  distance,  and 
was  near  the  point  where  defendant's  car 
line  crosses  Forty-second  street,  when  the 
car  ran  npon  and  killed  him.  There  was  a 
freight  train,  standing  on  the  Southern  Rail- 
way track,  which  was  making  considerable 
noise,  which  noise  the  evidence  tended  to 
show,  afTected  the  hearing  of  the  passengers 
on  defendant's  car,  and  was  also  attracting  In- 
testate's attention.  The  testimony  further 
tended  to  show  that  defendant's  car  was  being 
run,  when  it  struck  the  deceased,  at  a  rate 
varying,  according  to  the  estimates  of  the  dif- 
ferent witnesses,  from  8  to  30  miles  an  hour. 
It  also  tended  to  show  that  deceased,  while 
walking  along  the  track,  held  his  hands  be- 
hind him  and  was  apparently  unconscious 
of  the  approach  of  the  car  or  of  his  peril; 
that  the  track  was  straight  for  half  a  mile 
westward  from  the  point  of  accident,  the  di- 
rection from  whence  approached  the  car  that 
killed  intestate;  that  the  motorman  was  on 
the  front  of  the  car,  looking  straight  ahead ; 
that  no  alarm  whatever  was  given  by  the 
motorman,  and  there  was  no  checking  or 
slackening  of  the  speed  of  the  car  until  it  was 
within  15  feet  of  the  point  where  It  ran  up- 
on deceased;  and  that  It  stopped  35  or  37 
feet  beyond  or  east  of  said  point.  Forty- 
Second  street  crossing  was  between  the  point 
where  the  accident  occurred  and  where  the 
Southern  Railway  track  and  defendant's 
track  cross  each  other,  and  the  evidence 
tended  to  show  that  the  accident  occurred 
near  to  and  west  of  Forty-Second  street,  and 
about  50  yards  from  where  the  railroads 
crossed  each  other. 

Howard  Thomas,  a  witness  for  the  defend- 
ant, testified  that  he  was  a  passenger  on  de- 
fendant's car  at  the  time  plaintifTs  intes- 
tate was  killed;  that  he  was  standing  on 
the  inside  of  the  car,  looking  out  of  the 
front  door,  and  that  deceased  was  in  his  plain 
view ;  that  deceased  was  walking  on  the  out- 
side of  defendant's  track,  In  a  path  3  or  4 
feet  out  from  the  ends  of  the  cross-ties; 
that  when  bis  attention  was  drawn  to  de- 
ceased he  was  30  feet  or  farther  from  the 
car,  walking  along  said  path  (his  back  to 
the  approaching  car)  in  the  direction  the 
car  was  pursuing;  that  about  the  time  wit- 
ness noticed  the  deceased  the  motorman 
sounded  his  gong,  having  sounded  it  several 
times  before  witness  noticed  him ;  that  wit- 
ness could  see  both  the  motorman  and  de- 
ceased, and  that  the  deceased  did  not  look 
back  or  stop  before  he  got  on  defendant's 
trac^;  that  when  the  car  got  within  8  or 
10  feet  of  where  deceased  was,  in  the  path, 
deceased  stepped  right  npon  defendant's 
track  In  front  of  the  moving  car,  whereup- 
on the  motorman  immediately  applied  bis 


brake,  and  reversed  the  motor,  aad  tried  to 
stop  the  car ;  that  the  car  stopped  in  a  short 
distance  after  striking  deceased;  that  the 
motorman  was  In  plain  view  of  the  witness 
and  looking  directly  ahead  all  the  time ;  and 
that  the  car  would  have  passed  deceased 
safely,  had  he  remained  in  the  path  In  which 
he  was  traveling.  Other  testimony  tended 
to  show  that  the  deceased  was  walking  be- 
tween the  rails  all  the  while. 

According  to  the  principles  of  law  hereto- 
fore announced,  it  was  the  duty  of  the  motor- 
man  to  do  all  in  his  power,  with  the  means 
at  hand,  to  conserve  the  safety  of  the  intes- 
tate, after  discovering  be  was  in  peril  and 
was  unaware  of  the  approach  of  the  car. 
At  what  time  the  motorman  discovered  in- 
testate's peril,  or  realized  that  be  was  not 
aware  of  it,  and  whether,  after  discovering 
the  danger  of  a  catastrophe,  he  exercised  tlie 
proper  degree  of  care  toward  averting  It, 
must,  of  course,  be  determined  from  the  evi- 
dence. This  determination  is  a  question  of 
law,  and  to  be  decided  by  the  court,  where 
the  facts  are  undisputed  and  the  Inference 
to  be  drawn  therefrom  is  dear  and  certain. 
Where,  however,  the  facts  are  disputed,  or, 
if  undisputed,  where  fair-minded  persons  may 
arrive  at  different  conclusions  thereon,  the 
matter  Is  for  the  Jury.  L.  A  N.  R.  R.  CV>.  v. 
Allen,  78  Ala.  494,  502;  City  Oonndl,  etc., 
V.  Wright,  72  Ala.  411,  47  Am.  Rep.  422; 
Tabler  v.  ShefBeld,  etc.,  Co.,  87  Ala.  305,  6 
South.  196;  McDermott  v.  Severe,  202  U. 
S.  600,  612,  26  Sup.  Ct  709,  50  L.  Ed.  1162 ; 
Nugent  V.  Boston,  etc.,  Co.,  80  Me.  62,  12 
Atl.  797,  6  Am.  St  Rep.  151. 

E^rthermore,  the  evidence  shows  that  the 
car  was  equipped  with  a  gong;  and  it  can- 
not be  disputed  that  the  soimding  of  the  gong 
is  a  means  at  the  command  of  the  motorman 
by  which  persons  in  dangerous  proximity 
may  be  made  aware  of  the  approach  of  the 
car.  It  may  be  an  all-sufficient  means,  and 
in  the  instant  case  it  might  have  been  suf- 
ficient to  attract  the  attention  of  the  in- 
testate In  time  to  admit  of  bis  extricating 
himself  from  his  perilous  situation.  A.  6.  S. 
R.  R.  Co.  V.  McWborter  (Ala.)  47  South.  84. 
These  were  also  questions  for  the  determina- 
tion of  the  Jury. 

We  cannot  affirm  that  the  evidence  is  so 
dear  of  doubt  and  free  from  Inference  ad- 
verse to  the  defendant  as  to  make  the  case 
one  for  the  determination  of  the  court  We 
hold,  therefore,  that  the  court  erred  In  giving 
the  general  affirmative  charge  in  writing  re- 
quested by  the  defendant 

When  this  cause  was  here  on  a  former  ap- 
peal, it  was  then  determined,  on  the  same 
evidence  that  is  now  presented,  that  wit- 
ness Clayton  was  shown  to  possess  that  de- 
gree of  experience  and  knowledge  which 
would  qualify  him  to  testify,  as  an  expert, 
as  to  the  distance  within  which  an  electric 
car  could  be  stopped.  If  nmnlng  at  the  speed 
of  the  car  in  question,  and  that  he  could 
give  his  opinion  on  the  subject    Birmingbain, 
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ete^  Co.  ▼.  Randle,  149  Ala.  539,  43  Sontb. 
3S&.  We  adhere  to  the  ruling  then  made. 
Upon  Its  being  shown,  however  (on  the  last 
trial),  that  Clayton  was  dead,  his  testimony 
given  on  the  former  trial  was  proved  and  ad- 
mitted; but  the  court  sustained  an  objec- 
tion of  the  defendant  to  the  opinion  of  wit- 
ness Clayton  In  respect  to  the  distance  In 
which  the  car  could  have  been  stopped.  This 
mllng  was  based  on  the  objection,  Interposed 
by  defendant,  "that  the  question  asked  was, 
within  what  distance  could  this  particular 
motorman  bare  stopped  this  particular  car? 
rather  than  within  what  distance  a  car  prop- 
erly equipped,  going  at  a  given  rate  of  speed, 
<oa]d  have  been  stopped  by  a  motorman  of  ex- 
perience." This  objection  was  not  made  on 
tlie  former  trial.  We  have  considered  this, 
as  well  as  the  other  objections,  with  care, 
and,  being  of  the  opinion  that  they  are  not 
well  made,  hold  that  the  trial  court  erred  in 
SQstalning  tbem. 

For  the  errors  pointed  out,  the  judgment 
of  the  city  court  is  reversed,  and  the  cause 
remanded. 

Beversed  and  remanded. 

TYSON,  C.  J.,  and  DOWDELL  and  SIMP- 
SON, JJ.,  concur. 


<15;  Ala.  SOS) 

HOME)  ice:  factory  v.  H0WE3LLS 
MINING  CO. 

(Snpreme  Court  of  Alabama.     Dec.  17,  1908.) 

1.  Sales  (J  179*)— Contracts— PEaroRMANCE 

— LiABn.rrr  fob  Price. 

One  buying  and  using  coal  of  a  designated 
qtiality  cannot  resist  payment  of  the  price,  nn- 
len  the  coal  was  valueless. 

fEd.  Note. — For  other  cases,  see  Sales,  Cent 
Dig.  (  460;  Dec.  Dig.  i  179.*] 

1.  Sales  (§  181*) — PEBroBMANCE  bt  Selleb— 

QuALiTT  OF  Goods— RviDEHCE. 

E>vidence  held  insuiUcient  to  show  that  the 
^lity  of  coal  delivered  was  not  in  accordance 
with  the  contract. 

[Bd.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  {  488;    Dec.  Dig.  (  181.*] 

i.  Sales  (I  179*) — Contracts— Perforuahcb 

— LlABIUTT  FOB  PRICE. 

Where  a  buyer  of  coal  tcept  and  used  it, 
lad  did  not  rescind  the  contract,  that  the  coal 
was  not  of  the  designated  quality  might  abate 
the  price,  bat  could  not  defeat  the  seller's  right 
to  recover,  nnless  the  coal  was  valueless. 

[EA.  Note. — For  other  cases,  see  Sales,  Cent. 
Dig.  I  460;   Dec.  Dig.  i  179.*] 

4  BviDEircE  (t  142*)  —  Relet ANOT  —  Condi- 
noH  OF  Pbopertt. 

Where  the  quality  of  coal  was  in  issue,  a 
Mity  could  show  the  quality  of  exactly  the  same 
kind  of  coal,  thongh  not  a  part  of  the  coal  in- 
volved. 

[Bi.  Note.— For  other  cases,   see   Evidence, 
Cent  Dig.  H  417,  420 ;   Dec.  Dig.  §  142.*] 

5.  Evidence  (§  244*)  — Aduibsionb  — Cobpo- 
■ais  Officebs. 
Admissions  by  the  president  and  general 
manager  of  a  commration  relating  to  the  sale 


of  coal,  made  sniMequent  to  the  negotiations  for 
the  sale,  are  binding  on  the  corporation. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  §{  916-936;  Dec.  Dig.  S  244.*] 

Appeal  from  Circuit  Court,  Mobile  Coun- 
ty;  Samuel  B.  Browne,  Judge. 

Action  of  assumpsit  by  the  Howells  Mining 
Company  against  the  Home  Ice  Factory. 
From  a  judgment  for  plaintiff,  defendant 
appeals.    Reversed  and  remanded. 

The  complaint  was  in  the  common  counts. 
The  pleas  were:  (1)  The  general  issue.  (2) 
Tbat  plaintur  agreed  to  ship  defendant  the 
best  quality  of  coal,  but  instead  of  doing  so 
It  shipped  such  an  inferior  grade  of  coal  that 
the  cost  of  transportation  from  the  mines  to 
the  plant  of  defendant  was  greater  than  the 
full  value  of  the  coal,  and  that  defendant 
had  to  pay  the  costs  of  transportation.  (3) 
That  defendant  ordered  from  plaintiff  the 
best  grade  of  coal  at  the  price  of  $1.60  per 
ton  at  the  mines,  all  transi>ortation  expenses 
to  be  paid  by  defendant,  and  that,  Instead 
of  sending  the  Iclnd  and  quality  ordered, 
the  defendant  sent  a  grade  of  coal  of  such 
an  inferior  quality  that  It  was  not  worth 
more  than  the  expense  of  transportation, 
which  was  paid  by  defendant,  and  that  after 
receiving  the  coal  and  attempting  to  use  It 
defendant  notified  plaintiff  not  to  ship  any 
more  of  said  coal,  whereupon  plaintiff  told  de- 
fendant that  the  last  car  had  already  l>een 
shipped  out,  and  asked  defendant  to  make 
the  best  possible  use  of  said  coal,  and  that 
defendant  did  thereafter  use  said  coal,  but 
the  inferior  quality  of  the  coal  made  it  impos- 
sible to  bum  it  without  loss,  except  by  mix- 
ing it  with  coal  of  superior  quality.  The 
evidence  showed  tbat  the  coal  shipped  was 
the  run  of  mine  coal,  that  It  was  shipped  as 
ordered,  and  was  kept  by  defendant  The 
other  testimony  suSBclently  appears  in  the 
opinion.  The  charge  given  at  the  request  of 
plaintiff  Is  as  follows:  "The  court  charges 
the  jury  that  if  they  believe  from  ihe  evi- 
dence that  run  of  mine  coal  Is  not  the  best 
quality  of  coal,  and  If  they  further  believe 
from  the  evidence  that  defendant  bought  run 
of  mine  coal,  then  they  must  find  for  the 
plaintiff." 

John  W.  McAlplne,  for  appellant  Erwln 
&  McAleer,  for  appellee. 

ANDERSON,  J.  The  charge  given  by  the 
court  at  the  plaintiff's  request  merely  met 
the  defendant's  special  pleas,  and  instructed 
a  finding  for  the  plaintiff  if  the  defendant 
bought  "run  of  the  mine  coal,"  notwithstand- 
ing It  may  not  have  been  the  best  quality 
of  coal,  as  set  up  In  the  said  special  pleas. 
If  the  defendant  bought  "run  of  the  mine 
coal,"  and  received  and  kept  It,  he  could  not 
resist  the  payment  of  the  entire  purchase 
price,  unless  the  coal  was  valueless;  and 
there  was  no  evidence  that  it  was  valueless. 
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One  witness  testified  that  It  was  no  better 
than  "horse  manure"  for  fuel,  and  that  he 
nrould  not  give  10  cents  for  it,  yet  this  evi- 
dence  did  not  show  that  It  was  valueless. 
It  Is  true  one  witness  testified  that  It  was  not 
"run  of  the  mine  coal";  but  the  defendant 
kept  It,  and  did  not  rescind  the  contract,  and 
this  fact  could  only  abate  the  purchase  price, 
and  not  defeat  the  plaintiff's  right  to  recover, 
unless  the  coal  received  and  kept  was  value- 
less, which  fact  was  not  proven.  4  Mayfleld'a 
Dig.  p.  769,  I  603.  The  charge  did  not  ask  a 
finding  for  any  definite  sum,  simply  Instruct- 
ed a  verdict  for  the  plaintiff  under  the  facts 
hypothesized,  and  the  trial  court  did  not 
commit  reversible  error  In  giving  same. 

The  quality  of  the  coal  was  an  Issue  In  the 
case,  and  the  witness  Boseman  bad  testified 
as  to  the  coal  used  by  him  for  the  Pure  Milk 
Ck>mpany,  some  of  which  was  returned  to  the 
defendant  It  Is  true  this  was  not  a  part  of 
the  coal  Involved;  but.  If  it  was  exactly  the 
same  kind  of  coal,  the  defendant  should  have 
been  permitted  to  prove  this  fact,  as  this 
proof  would  have  rendered  the  testimony  of 
Boseman  of  some  value  as  to  quality,  etc. 
The  trial  court  erred  in  not  permitting  the 
defendant  to  prove  this  fact  by  the  witness 
French. 

The  defendant  had  the  right  to  prove  the 
special  pleas,  which  were  not  questioned  by 
demurrer,  and  had  the  right  to  prove  any 
conversation  with  Howell,  the  president  and 
general  manager  of  the  plaintiff,  wherein 
he  may  have  acknowledged  getting  an  order 
not  to  ship  the  coal,  and  explaining  why  he 
shipped  It,  and  whether  or  not  he  looked  to 
the  defendant  to  pay  the  contract  price,  as 
averred  in  the  third  plea.  Howell  was  shown 
to  be  the  president  and  general  manager  of 
the  defendant — the  defendant's  alter  ego,  as 
dlstlngnished  from  a  mere  agent;  and  any 
declarations  or  admissions  made  by  him,  re- 
lating to  the  subject-matter  of  the  controver- 
sy, would  be  binding  on  the  defendant,  al- 
though subsequent  to  the  negotiations. 

The  judgment  of  the  circuit  court  is  revers- 
ed, and  the  cause  is  remanded. 

Reversed  and  remanded. 

TYSON,  C.  J.,  and  SIMPSON  and  DEN- 
SON,  JJ.,  concur. 

(157  Ala.  eOl)  *""'™" 

RUSH  V.  MASONIC  TEMPLE  ASS'N. 
(Supreme  Conrt  of  Alabama.     Dec  17,  1908.) 
LaroijOrd  and  Tenant  (|  48*)— Obotjnds— 
Cebtaintt. 

Thougih  plaintiff  did  not  famish  defendant 
with  elevator  accommo<lation8  as  agreed,  and 
failed  to  properly  heat  his  rooms  at  times,  where 
there  was  no  proof  as  to  the  difference  between 
the  value  of  the  rooms  properly  heated  and  with 
elevator  nervlce,  and  without  these  accessories, 
and  it  did  not  appear  that  any  loss  resulted 
from  defendant's  patients  being  compelled  to 
'  walk  upstairs,  or  tnat  prospective  patients  who 
did  not  go  for  treatment  on  certain  days  were 
not  subsequently  treated,  and  defendant  did  not 


show  that  he  would  havs  been  profitably  eofsr- 
ed  daring  tiie  estimated  time  he  lost  by  lack  of 
heat  and  elevator  service,  loss  caused  by  lack  of 
heat  and  elevator  service  was  so  specnlatiTe 
that  damages  therefor  were  properly  disallowed. 
[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Cent.  Dig.  i|  114-116 ;  Dec  Dig.  1 4&*] 

Appeal  from  Law  and  Equity  Court,  Mo- 
bile County ;  Saffold  Bemey,  Judge. 

Action  by  the  Masonic  Temple  Association 
against  R.  A.  Rush,  In  which  defendant  plead- 
ed a  set-off.  From  a  judgment  for  plaintiff, 
denying  the  set-off,  defendant  appeals.  Af- 
firmed. 

The  action  declares  on  eight  promissory 
notes,  of  $60  each,  due  and  payable  monthly. 
By  way  of  defense  defendant  says  that  these 
notes  were  given  for  the  rent  of  certain  rooms 
for  offices  In  a  certain  building,  and  that  it 
was  a  part  of  the  consideration  that  plaintiff 
contracted  to  furnish  adequate  elevator  serv- 
ice to  him,  but  that  It  failed  to  do  so,  result- 
ing In  damagres  of  $600  to  the  defendant, 
which  are  offered  to  be  set  off  against  plain- 
tiff's demand  with  a  judgment  over  for  the 
excess ;  and  for  further  plea  he  sets  up  that 
plaintiff  also  agreed,  as  a  part  of  the  consid- 
eration for  said  note,  that  It  would  furnish 
defendant  adequate  heat  to  heat  said  rooms, 
and  that  plaintiff  failed  to  do  so,  to  the  dam- 
age of  defendant  of  $500,  which  is  offered 
to  be  set  off  against  the  demand,  and  a  claim 
made  for  the  excess.  The  court,  sitting  with- 
out a  jury,  gave  judgment  for  plaintiff  In  the 
sum  of  $240,  and  nothing  by  way  of  set-off  or 
recoupment 

Gregory  L.  &  H.  T.  Smith,  for  appellant, 
Inge  &  Armbrecht,  for  appellee. 

ANDERSON,  J.  Conceding,  without  decid- 
ing, that  there  was  an  Implied  obllgatioa 
to  furnish  the  defendant  elevator  accommoda- 
tions and  to  keep  his  rooms  properly  heated, 
and  that  there  was  an  occasional  failure  to 
fully  comply  with  this  Implied  obligation, 
yet  the  defendant's  evidence  as  to  the  dam- 
ages he  sustained  Is  so  uncertain,  speculative, 
and  conjectural  that  little  or  no  data  were 
furnished  the  trial  court  as  a  basis  for  ascer- 
taining same.  There  was  no  proof  of  the  dif- 
ference In  the  valne  of  the  apartments,  prc^>- 
erly  heated  and  with  proper  elevator  service, 
and  the  condition  In  which  the  plaintiff  per- 
mitted them  to  be  during  the  defendant's  oc- 
cupancy. There  were  a  few  days  when  pa- 
tients had  to  ascend  the  stairway  to  reacb 
the  defendant's  offices,  but  this  fact  may  not 
have  entailed  any  financial  loss  to  the  de- 
fendant It  was  also  shown  that  a  few 
would-be  patients  failed  to  be  treated  by  bins 
on  certain  days,  because  the  elevator  was  not 
running,  or  because  the  rooms  were  not  prop- 
erly heated;  but  there  Is  no  proof  that  tbey 
were  not  at  other  times  treated  by  the  de- 
fendant or  that  he  Incurred  any  fixed  finan- 
cial loss  on  those  occasions.    It  Is  true  tbe 
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defendant  estimated  tliat  he  had  lUBtalned 
the  average  low  of  over  an  hour  per  day; 
tint  there  la  nothing  to  show  what  he  lost  by 
not  working  these  hours,  or  that  he  wonld 
bsTe  been  profitably  engaged  all  of  this  time, 
had  the  elevator  been  running  and  the  rooms 
beated.  So  far  as  the  record  shows,  he  made 
as  much  under  the  conditions  complained  of 
as  he  would  have  made  otherwise.  Indeed, 
the  defendant's  collections  seemed  to  have 
been  better  In  August  (the  month  when  the 
elevator  was  more  obstinate)  than  months 
when  It  was  properly  operated.  We  cannot 
say  that  the  trial  court,  sitting  as  a  Jury,  er- 
red In  not  allowing  the  defendant  any  dam- 
ages by  way  of  recoupment,  and  the  Judg- 
ment of  the  trial  court  la  accordingly  af- 
firmed. 
Affirmed* 

TYSON,   CL  X,  and  DOWDBLL  and  Mc- 
CTiEIiTiAN,  JJ.,  coqcur. 


an  Ala.  tti) 

MOBILE  LIGHT  &  B.  00.  v.  BAKER. 
(Supreme  Court  of  Alabama.    Dee.  17,  1906.) 
L  Neougenob  (f  80«>— CJoirraiBXJTOBT  Neo- 

UOKItCB. 

Where  a  count  In  a  complaint  is  for  simple 
negligence,  contributory  negligence  is  a  good  de- 
tnm  thereto. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Oot  Dig.  I  84;  Dec.  Dig.  |  86.*] 

2.  Stbebt  RArLBOADS  (J  110*)  —  Action  fob 

iHJUBIKS  —  PlXADIRO  —  CODIfT  FOB  SIMPLE 

Nkjuoekce. 

A  count  in  a  complaint  against  a  street 
railroad  company  for  injuries  cansed  by  a  col- 
lision set  ont  the  conditions  snrrounding  the  col- 
lision and  averred  that  the  injuries  and  damages 
were  caused  as  a  proximate  consequence  of  the 
foUure  of  defendant's  servant  to  keep  a  proper 
lookoat  while  operating  a  car  on  the  highway. 
Bdd,  that  this  was  a  connt  for  simple,  and  not 
for  willful  or  wanton,  negligence;  and  hence 
it  was  error  to  iinstain  a  demurrer  to  pleas  set- 
ting up  contributory  negligence. 

fEId.  Note.— For  other  cases,  see  Street  Rail- 
roads. Dec  Dig.  I  110.*] 

8.  EviDKNCK  (J  121*)— Res  GEBr.B— Deolaba- 

Tiosa  OR  Admissions  of  Agent. 

An  agent's  declarations  or  admissions  as  to 
■a  act  then  being  done  are  admissible  as  a  part 
of  the  res  gests;  but  this  does  not  apply  to  ad- 
BiiKsions  as  to  past  transactions. 

lEd.   Note. — For  other  cases,   see   Evidence, 
Cent  Dig.  I  808;  Dec.  Dig.  |  121.*) 

1  Evidence  (S  123»)— Res  GESTiB— Deolaba- 

TIONP    OF    MOTORMAN    AFTEB    COIXISION. 

Declarations  by  a  motorman  subsequent  to 
a  collision  are  not  a  part  of  the  res  gests,  and 
Aonld  not  be  admitted  over  objection. 

lEd.    Note.— For  other  cases,    see   Evidence, 
Owt  Dig.  ♦  365;   Dec.  Dig.  f  12a»] 

5.  Sncrr  Railboads  (t  104*)— Coixisions— 

Wanton  Misconduot. 

Unless  a  car  can  be  stopped  in  time  to 
avoid  a  collision,  after  discovery  of  the  peril, 
there  is  no  wanton  misconduct  or  subsequent 
netligenee. 

[Ed.  Note.— For  other  esses,  see  Street  Rail- 
rxids.  Cent  Kg.  |  220;   Dec.  Dig.  f  104.»] 


6.  Stbeet  Railboadb  ($  03*)  —  OoixisiONS — 
Antecedent  Negligence. 

There  is  no  negligence  antecedent  to  a  col- 
lision, unless  the  motorman  discovers  the  at- 
tempt to  cross  in  time  to  stop  the  car  before 
the  coHision  and  negligently  faUs  to  do  so. 

[Ed.  Note.— For  other  cases,  see  Street  Ball- 
roads,  Dec.  Dig.  S  83.*] 

7.  Stbeet  Railroads   d  81*)— Collisions— 
Duty  or  Motobkan. 

It  Is  the  duty  of  a  motorman  to  keep  a 
lookoat  to  avoid  collisions  at  a  point  where  the 
track  is  In  or  on  a  public  highway. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Dec  Dig.  g  81.*] 

Appeal  from  Law  and  Equity  Court,  Mo- 
bile County:    SafiFold  Bemey,  Judge. 

Action  by  Alfred  0.  Baker  against  the  Mo- 
bile Light  A  Railroad  Company.  From  a 
judgment  for  plaintiff,  defendant  appeals. 
Reversed  and  remanded. 

The  first  connt  Is  in  simple  negligence  for 
damage  to  the  property  and  person  of  plain- 
tiff while  crossing  the  track  of  defendant  at 
the  Intersection  of  a  highway  with  said  track, 
or  in  a  highway  over  which  said  track  was 
operated,  and  the  negligence  Is  alleged  to  be 
in  the  way  and  manner  In  whldi  the  car  was 
managed.  The  second  count  sets  ont  the 
conditions  surrounding  the  collision,  and 
avers  that  the  Injuries  and  damages  were 
caused  as  a  proximate  consequence  of  the 
failure  of  defendant's  servant  In  charge  of 
the  car  to  exercise  due  care  and  diligence  to 
avoid  Injuring  plaintiff  or  destroying  bis 
property  after  discovering  the  perilous  situa- 
tion of  plaintiff.  The  third  count  Is  same  as 
the  second,  but  the  negligence  alleged  Is  the 
failure  to  keep  a  proper  lookout  while  oper- 
ating a  car  on  the  highway.  The  pleas  of 
contributory  negligence  were  that  plaintiff 
undertook  to  drive  across  the  track  In  front 
of  an  approaching  car,  without  stopping, 
looking,  and  listening  for  Its  approach,  and 
that  the  plaintiff  attempted  to  drive  across 
the  track  In  front  of  an  approaching  car 
without  exercising  reasonable  prudence  to 
ascertain  whether  or  not  the  car  was  ap- 
proacbiDg.  The  grounds  of  demurrer  are 
that  the  pleas  are  not  an  answer  to  the  sec* 
ond  and  third  counts,  because  they  are  counts 
In  wanton  or  willful  misconduct  The  follow- 
ing questions  were  propounded  to  the  witness 
Taylor,  and  objected  to:  "In  your  presence 
or  bearing  did  not  motorman  of  that  car 
make  any  statement,  right  after  the  accident 
happened,  as  to  how  It  happened?"  This 
question  was  also  propounded  to  plaintiff, 
and  he  was  permitted  to  answer  as  follows: 
"Yes,  sir;  he  said  he  was  standing  up 
against  the  door,  with  his  head  hanging  down, 
on  account  of  its  raining  awfully,  and  he 
never  saw  us." 

Gregory  L.  ft  H.  T.  Smltb,  for  appellant 
Inge  &  Armbrecht,  for  appellee 

ANDERSON,  J.  The  trial  court  erred  In 
sustaining  the  demurrers  to  the  defendant's 


■For  otlMr  caaas  ■••  sam*  topio  and  Mction  NUMBER  la  Doe.  *  Am.  Dtgs.  DOT  to  dato,  ft  Reportor  Indozos 


Digitized  by 


Google 


120 


48  SOUTHERN  BBPOBTER. 


(La. 


pleas  2  and  S  to  the  third  count  of  the  com- 
plaint as  amended.  This  count  was  for  sim- 
ple negligence,  and  contributory  negligence 
was  a  good  defense  to  same,  and  whettier  the 
pleas  were  sufficient,  as  sucli,  we  need  not 
determine,  as  the  second  ground  of  demur- 
rer is  the  only  one  which  questions  the  pleas 
as  applicable  to  the  third  count,  and  they 
were  not  subject  to  the  defect  therein  sug- 
gested. The  pleas  as  refiled  after  amend- 
ment of  the  complaint  went  to  each  count 
thereof.  It  may  be  that  the  plaintiff  Intend- 
ed to  demur  to  them  only  so  far  as  they 
answered  the  second  count;  but  the  second 
ground  refers  to  the  third  as  well  as  the  sec- 
ond count,  and  the  judgment  entry  shows 
that  the  demurrer  was  sustained  to  the  pleas 
to  both  the  second  and  third  counts  of  the 
amended  complaint 

Declarations  or  admissions  of  an  agent  as 
to  the  act  then  being  done  are  admissible  as 
a  part  of  the  res  gestce,  but  this  does  not 
apply  as  to  admissions  as  to  past  transac- 
tions. Tenn.  Co.  t.  Karenaugh,  93  Ala.  324, 
0  South.  395;  Chewning  v.  Ensley  By.  Co., 
100  Ala.  493,  14  South.  362.  The  declarations 
made  by  the  motorman  were  subsequent  to 
the  collision,  were  not  part  of  the  res  gestae, 
and  should  not  have  been  admitted  over  the 
objection  of  the  defendant  M.  &  C.  R.  B.  t. 
Womack,  84  Ala.  149,  4  South.  618. 

Whether  the  defendant  was  entitled  to  the 
general  charge  or  not,  upon  the  theory  that 
plaintiff  did  not  make  out  a  prima  facie 
case,  with  the  improperly  admitted  declara- 
tions of  the  agent  in,  we  need  not  decide,  as 
the  case  must  be  reversed  upon  other  grounds. 
It  Is  sufficient  to  say,  as  a  guide  upon  the 
next  trial,  that  in  the  absence  of  some  proof 
tending  to  show  that  the  car  could  have  l>een 
stopped,  after  the  discovery  of  the  plaintiff's 
peril,  in  time  to  avoid  the  collision,  there 
was  no  wanton  misconduct  or  subsequent 
negligence.  Nor  was  there  any  simple  ante- 
cedent negligence,  unless  the  evidence  tended 
to  show  that  the  motormon  could  have  dis- 
covered the  plaintiff  in  the  attempt  to  cross 
in  time  to  stop  the  cars  before  the  collision, 
and  negligently  failed  to  do  so.  Under  the 
averments  of  the  complaint,  and  from  the 
tendency  of  the  evidence,  tlie  collision  was  at 
a  street  crossing;  but,  if  not  at  a  crossing,  it 
was  at  a  point  where  defendant's  track  was 
in  or  upon  a  public  highway,  and  it  was  the 
duty  of  the  motorman  to  keep  a  lookout 
Birmingham  B.  R.  v.  Brown  (Ala.)  44  South. 
672;  Birmingham  B.  B.  v.  Brantly,  141  Ala. 
615,  37  South.  698.  So,  too.  was  It  a  fact  that 
some  little  time  elapsed  I)etween  the  time  the 
horse  started  across  the  track  and  when  the 
front  wheels  struck  the  opposite  rail,  which 
was  the  time  of  the  collision ;  yet  there  was 
no  proof  of  the  distance  of  the  car  from  the 
plaintiff  when  the  horse  first  went  upon  the 
track,  or  of  the  rate  of  speed  it  was  going, 
and  whether  or  not  It  could  have  been  stop- 


ped between  the  time  of  the  collision  and 
when  the  motorman  discovered  the  plaintiff's 
peril,  or  should  have  discovered  it  had  he 
kept  a  lookout 

The  Judgment  of  the  law  and  equity  court 
is  reversed,  and  the  cause  is  remanded. 

Reversed  and  remanded. 

TTSON,  C.  J.,  and  SIMPSON  and  DBN- 
SON,  JJ.,  concur. 


(122  La.  600) 

No.  17,405. 

DUFFY  V.  HIS  CREDITORS. 

In  re  DUFFY. 

(Supreme  Court  of  Louisiana.     Jan.  4,  1909.) 

Bankruptcy   (§   9*)— Effect  of  Law — Sus- 
pension OF  Insolvent  Laws. 

The  enactment  of  a  general  bankrupt  law 
by  the  United  States  suspends  the  operation  of 
all  state  insolvent  laws.  This  rule  applies  to 
the  merger  of  respite  proceedinfrs  into  a  cession 
of  property,  as  provided  b^  article  3098  of  the 
Civil  Code,  when  the  creditor*  refuse  to  grant 
a  respite  to  the  debtor. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Cent.  Dig.  i|  7-9;   Dec.  Dig.  f  9.*] 

(Syllabus  by  the  Court) 

Application  by  Albert  O.  Duffy  for  respite. 
Judgment  homologating  the  proceedings  and 
appointing  a  syndic,  and  the  debtor  applied 
for  a  suspensive  appeaU  and  on  refusal  ap- 
plied for  writs  of  certiorari,  mandamus,  and 
proliibition.    Decree  vacated  in  part 

Harris  Gagn^,  for  relator.  Respondent 
Judge,  pro  se.  H.  M.  Wallis,  Jr.,  for  respond- 
ent creditors. 


LAND,  J.  In  September,  1908,  relator 
filed  bis  petition  In  the  district  court.  Parish 
of  Terrebonne,  praying  for  a  respite  of  four, 
eight,  and  twelve  montlis.  The  court  there- 
upon ordered  a  stay  of  proceedings  and  the 
convocation  of  a  meeting  of  creditors  to  con- 
sider the  question  of  granting  the  respite  as 
prayed  for  by  the  relator.  The  creditors  met, 
and  almost  unanimously  voted  against  grant- 
ing the  respite,  and  recommended  the  ap- 
pointment of  a  syndic,  without  bond,  to  ad- 
minister the  property  of  the  relator  under 
the  state  Insolvent  laws.  Relator  opposed 
the  homologation  of  the  proceedings  of  the 
creditors'  meeting  on  various  grounds,  one 
of  which  is  that  the  state  insolvent  laws 
have  been  suspended  by  the  enactment  of 
the  national  bankrupt  act  (act  July  1,  1898. 
c.  541,  30  Stat.  544  [U.  S.  Comp.  St  1901,  p. 
3418]).  The  district  Judge  rendered  Judg^ 
ment  homologating  the  proceedings,  and  ap- 
pointing a  syndic  on  his  giving  bond  In  ttte 
sum  of  $2,500.  Relator  moved  for  and  was 
granted  an  appeal,  suspensive  and  devolu- 
tive, returnable  to  this  court  on  January  4. 
1009.  Relator  perfected  his  devolutive  ap- 
peal by  giving  bond.    Later,  the  district  Judge 
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appointed  a  proTlslonal  syndic  vice  tbe  syn- 
dic who  had  refused  to  qnalify,  and  ordered 
a  meeting  of  the  creditors  to  elect  a  deflnl- 
tlre  syndic.  Relator  applied  for  a  suspen- 
aire  appeal,  which  the  district  Judge  refused 
to  grant  Whereupon  the  relator  applied  to 
this  court  for  writs  of  certiorari,  mandamus, 
and  prohibition. 

Tbe  facts  are  not  disputed.  The  proceed- 
ings and  decrees  below  seem  to  have  been 
based  on  tbe  theory  that  tbe  relator  by  his 
application  for  a  respite  bad  estopped  him- 
self to  plead  tbe  national  bankruptcy  act 
Tbe  question  Is  not  one  of  estoppel,  but 
whether  the  relator  can  be  proceeded  against 
under  the  Insolvent  laws  of  the  state.  There 
can  be  but  one  answer,  and  that  is  In  the 
negative. 

It  has  been  held  by  this  court  that  the  re- 
spite and  insolvency  laws  are  perfectly  dis- 
tinct The  former  rests  upon  the  apparent 
solvency  of  the  debtor,  and  are  not  suspend- 
ed by  tbe  general  bankruptcy  laws  of  tbe 
United  States.  Anderson  v.  His  Creditors, 
33  La.  Ann.  1155.  This  proposition  Is  cor- 
rect, with  the  reservation  that  tbe  respite 
proceedings  be  not  merged  Into  a  cession 
of  the  property  of  the  debtor  as  provided  In 
case  of  tbe  refusal  of  tbe  majority  of  tbe 
creditors  in  number  and  amount  to  grant  a 
respite.  Civ.  Code,  art  8098.  In  such  a 
eontlngency,  this  article  provides  for  tbe 
cession  of  the  property  of  the  debtor  to  bis 
creditors  as  in  the  ordinary  case  of  a  volun- 
tary surrender  under  tbe  Insolvent  laws  of 
tbe  state.    Civ.  Code,  arts.  2170,  2184. 

It  Is  hornbook  law  that  the  enactment  of 
a  general  bankrupt  act  by  the  United  States 
suspends  the  operation  of  all  state  Insolvent 
laws.  Stnrges  v.  Crowninshield,  4  Wheat 
122.  4  L.  Ed.  524;  Beach  v.  Miller's  Execu- 
tors, 15  La.  Ann.  602;  Meeklns,  Kelly  &  Co. 
T.  TbeIr  Creditors,  10  La.  Ann.  497;  Fish 
▼.  Montgomery,  21  La.  Ann.  446;  also  Qyc 
240,  241. 

Hence  the  proceedings  below,  in  so  far  as 
they  tend  to  enforce  tbe  Insolvent  laws  of 
the  state  of  Louisiana  against  the  relator 
and  bis  estate,  are  mere  nullities.  The  pro- 
ceedings should  have  terminated  with  tbe 
refusal  of  the  creditors  to  grant  the  respite 
I^ayed  for  by  tbe  relator,  as  there  Is  no  state 
law  now  in  force  to  compel  a  cession  of  his 
property  to  his  creditors.  Their  remedy  is 
tr  ordinary  suit  or  by  proceedings  under 
the  federal  bankrupt  law  of  1898. 

It  is  therefore  ordered  that  tbe  decree  ho- 
mologating the  proceedings  of  the  meeting  of 
creditors  be  restricted  to  their  action  in  re- 
fusing the  respite  prayed  for  by  tbe  relator, 
and  tbat  in  all  other  respects  the  said  decree 
and  all  subsequent  proceedings,  orders,  and 
decrees  herein  be  vacated  and  annulled,  and 
tbat  tbe  respondent  Judge  be  prohibited  from 
eaforclng  said  orders  and  decrees  and  from 
farther  proceedings  in  this  cause. 


(122  La.  602) 
No.  17.391. 
In  re  MRS.   E.  D.   BURGUIERES  PLANT- 
ING CO.,  Umited. 
In  re  VIGUERIE  et  al. 
(Supreme  Court  of  Louisiana.     Jan.  4,  1909.) 

1.  Appbal  ano  Ebrob  (§  71*)— Judgments 
Appealable— INTEBLOCUTOBT  Judgment. 

A  judgment  fixing  the  fees  of  a  receiver  aft- 
er he  bed  filed  his  final  account  containing  an 
item  in  his  favor  for  fees  under  his  first  appoint- 
ment, .which  had  been  set  aside,  and  after  tbe 
peraon  who  had  obtained  the  first  appointment 
had  filed  a  general  opposition  to  the  account,  is 
an  interlocutory  judgment,  binding  on  all  par- 
ties to  the  proceeding,  and  is  appealable. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Dec.  Dig.  i  71.*] 

2.  Appeal  and  Ebbob  {§  151*)- Pasties  in 
Interest. 

On  a  judgment  fixing  the  fees  of  a  receiver 
after  he  bad  filed  bis  final  account  containing 
an  item  for  fees  under  his  first  appointment 
which  bad  been  set  aside  at  the  cost  of  tbe  third 
person  obtaining  it,  the  third  person  was  inter- 
ested, and  he  might  appeal  therefrom. 

[Ed.  Note.— For  other  casea^  see  Appeal  and 
Error,  Dec.  Dig.  i  151.»] 

In  the  matter  of  the  receivership  of  tbe 
Mrs.  E.  D.  Burguieres  Planting  Company. 
Application  for  mandamus  by  F.  C.  Viguerie 
and  another  to  compel  the  trial  court  to 
grant  an  appeal  from  a  Judgment  fixing  tbe 
fees  of  the  receiver.  Rule  nisi  made  per 
emptory. 

Foster,  Milling  &  Godchaux,  for  relators. 
Respondent  Judge,  pro  se. 

PROVOSTT,  J.  F.  0.  Viguerie  applied  for 
and  obtained  the  appointment  of  a  receiver 
to  the  Mrs.  E.  D.  Burguieres  Planting  Com- 
pany, Limited.  On  appeal  by  tbe  company, 
the  appointment  was  set  aside,  and  Viguerie 
was  condemned  to  pay  the  costs.  The  com- 
pany then  itself  applied  for  a  receiver,  and 
the  same  person  was  appointed  who  bad 
been  appointed  at  the  Instance  of  Viguerie. 
This  receiver  filed  bis  final  account  One  of 
the  Items  of  the  account  was  a  charge,  where- 
of the  amount  was  Indeterminate,  In  favor  of 
himself  for  his  fee  under  tbe  first,  or  Vigu- 
erie, appointment  as  receiver.  Viguerie  filed 
a  general  opposition  to  this  account.  In 
these  words: 

"Denies  the  correctness  of  the  Items  therein 
set  out,  and  requires  strict  and  legal  proof  to 
all  the  items  therein  set  forth." 

The  Judge  fixed  tbe  said  fee  of  the  receiv- 
er at  $4,000.  Viguerie  moved  to  set  aside 
this  action  of  the  court  His  motion  reads 
as  follows: 

"Now  to  this  honorable  coart  again  appears 
Frank  C.  Viguerie,  who  has  filed  regularly  his 
opposition  to  the  final  account  of  the  receiver 
in  the  above  receivership  matter,  and  shows  un- 
to the  court: 

"Tbat  he  baa  just  discovered  on  the  minutes 
of  your  honorable  court,  of  date  October  28, 
Wm,   tbe  following  minute  entry: 

"  '12,138.    In  the  Matter  of  tbe  Receivership  of 
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the  Mrs.  B.  D.  Burguieres  Planting  Ck>.,  Ltd. 
Judgment  rendered  fixing  fee  of  receiver  at 
$4,000.' 

"Your  mover  now  shows  that  this  judgment 
has  never  yet  been  signed,  and  that  the  order 
herein  rendered  should  be  vacated  and  set  aside, 
and  a  trial  had  thereon  contradictorily  with  the 
parties  in  interest  before  the  amount  of  the  re- 
ceiver's fee  is  fixed  herein,  and  for  reason  why 
said  order  should  be  vacated  and  set  aside,  he 
shows  the  following: 

"(1)  That  he  has  filed  an  opposition  herein, 
in  which  he  opposes  each  and  every  item  on  the 
account,  and  that  no  item  upon  the  account 
could  be  approved,  or  the  amount  fixed  with- 
out giving  your  opponent  an  opportunity  to  be 
heard  upon  said  question. 

"(2)  That  the  said  order  was  rendered  ex 
parte  without  the  case  being  set  down  for  trial, 
and  was  rendered  without  a  hearing  upon  the 
final  account,  or  without  the  introduction  of 
any  evidence  whatever  as  to  the  value  of  the 
services  rendered  by  the  said  receiver. 

"(3)  That,  as  the  said  receiver  did  not  name 
any  amount  claimed  by  him  for  his  services,  the 
presumption  ia  that  he  expected  to  have  his  fee 
fixed  upon  a  quantum  meruit,  in  which  event 
each  and  every  opponent  would  have  had  the 
right  to  have  been  heard  and  to  administer  his 
proof  as  to  the  value  of  said  services.  All  of 
which  was  denied  the  said  opponent  herein,  he 
or  his  attorney  having  no  knowledge  whatever 
of  the  application  to  have  a  judgment  rendered 
as  to  this  item. 

"That  as  the  final  account  of  said  receiver 
was  filed,  and  as  same  was  opposed  through- 
out by  your  opponent,  then  the  court  is  with- 
out authority  to  take  up  and  decide  the  cor- 
rectness of  any  one  item  without  a  hearing  up- 
on the  whole  account,  and  especially  is  this 
the  case  when  the  opponents  are  not  notified  of 
any  application  to  have  the  court  thus  fix  the 
fees. 

"Wherefore  he  prays  that  the  ex  parte  order 
rendered  by  your  honorable  court  on  October 
28,  1908,  as  it  appears  upon  the  minutes  of  said 
date,  fixing  the  tee  of  Wilson  McKerral,  Sr., 
receiver,  at  four  thousand  dollars,  be  vacated 
and  set  aside,  and  that  the  said  amount  to  be 
fixed  as  fee  of  the  receiver  be  determined  upon 
the  final  trial  of  the  opposition  to  the  final  ac- 
count filed  by  said  receiver,  and  that  your  oppo- 
nent then  be  given  an  opportunity  to  be  heard 
upon  the  said  item  and  all  other  items  opposed 
by  liim  in  said  account." 

Tbe  coart  denied  tbis  motion,  asslgalng 
the  following  reasons: 

"Plaintiff  in  this  motion  gives  as  a  reason, 
why  this  Judgment,  or  as  he  states  It,  should 
be  vacated,  is  because  it  was  rendered  without 
a  hearing  uj^on  tbe  final  account,  of  which  it 
formed  an  item,  and  against  his  opposition 
thereto,  without  the  introduction  of  any  evi- 
dence as  to  the  value  of  the  service  rendered, 
that  he  or  liis  attorney  had  no  knowledge  what- 
ever of  the  application  to  have  a  judgment  ren- 
dered as  to  this  item,  that  it  was  an  ex  parte 
proceeding,  and  that  the  court  had  no  authority 
to  decide  on  the  correctness  of  any  one  item 
without  a  hearing  on  the  whole  account.  This 
motion  was  submitted  on  the  face  of  the  papers, 
and  a  reading  of  the  papers  does  not  sustain 
the  mover  in  the  relief  he  asks.  The  account 
shows  that  the  mover  did  not  oppose  the  receiv- 
er's fees  claimed  (to  be  fixed),  aid  not  deny  the 
right  to  fix  these  fees,  but  only  contended  that 
he  (Yiguerie)  could  not  be  forced  to  pay  these 
tees.  During  the  month  of  October,  1908,  the 
attorney  of  the  receiver  moved  in  open  court 
that  the  judge  fix  the  fees  of  the  receiver  on 
the  ground  tnat  there  had  been  no  opposition 
to  the  receiver's  account  asking  for  the  fixing 
of  this  fee.  The  judge  asked  whether  the  sul>- 
mission  of  this  question  was  a  matter  of  con- 


sent, or  did  the  attorney  of  the  opponent  object 
to  the  submission.  One  of  the  attorneys  was 
present,  and  another,  who  occupied  with  them^ 
consulted  together,  and  one  shook  his  bead.  I 
said  that  I  would  not  consider  the  matter  un- 
less there  was  no  opposition.  It  was  therefore- 
submitted  without  objection.  When  a  matter 
is  submitted  for  judgment  to  the  court  by  both 
parties,  or  with  the  knowledge  in  their  presence, 
and  without  objection,  it  cannot  be  an  ex  parte- 
order.  The  court  in  matters  like  this  one  has 
the  power  to  fix  the  fees  of  a  receiver,  especially 
when  there  is  no  objection,  and  when  the  court 
has  had  the  matter  submitted  to  it  without  an 
objection  and  without  introducing  evidence.  The- 
complaint  that  mover  had  no  notice  of  the  ap- 
plication is  an  error,  because  his  attorney  waa- 
present  and  heard  the  application  made.  This 
is  an  Interlocutory  judgment,  and  such  judg- 
ments need  not  be  signed." 

The  court  refused  to  grant  an  appeal  from, 
this  judgment,  or  from  the  order  fixing  the 
fee  of  the  receiver ;  and  Viguerle  gave  notice- 
that  be  would  apply  to  tills  court  for  a  man- 
damus. 

It  was  Judge  A.  C.  Allen  who  thus  refused 
to  set  aside  the  order  fixing  tbe  fee  of  tbe 
receiver,  and  refused  an  appeal;  and  the- 
date  was  December  8tb.  Two  days  later,  on. 
tbe  lOtb,  Judge  Allen  went  out  of  office,  and. 
Judge  Charles  A.  O'Nlell  went  In ;  and  Vigu- 
erle renewed  bis  application  for  an  appeal, 
and  was  joined  tbis  time  by  the  Mrs.  tL 
D.  Burguleres  Planting  Company,  Limited. 
Judge  O'Nlell  denied  tbe  application,  and  the- 
matter  which  this  court  Is  now  called  up- 
on to  decide  la  whether  he  shall  be  ordered, 
to  grant  It 

In  bis  return  to  the  rule  nisi.  Judge 
O'NleU  says  that  be  felt  that— 

"having  no  greater  authority  than  bis  predeces- 
sor, he  should  not  be  called  upon  to  review  the- 
action  of  his  predecessor,  especially  when  resort 
had  already  been  had  to  this  honorable  court's- 
supervisory  powers  to  review  such  action." 

Judge  O'Mlell  embodies  in  bis  return  the- 
reasons  of  Judge  Allen  for  refusing  the  ap- 
peal. They  are  that  the  said  order  flxlng^ 
the  amount  of  the  fee  of  the  receiver  is  res 
judicata  of  nothing,  and  binds  no  one;  that 
the  amotmt  of  said  fee  remains  open  to  op- 
position; and  that  Viguerle  Is  without  in- 
terest to  contest  said  fee,  the  question  of 
whether  the  said  fee  Is  payable  by  blm  or 
by  the  receivership  not  having  yet  been  de- 
termined. 

We  think  tbe  said  order  fixing  tbe  amount 
of  the  fee  Is  an  interlocutory  judgment  bind- 
ing upon  all  parties  to  the  proceeding  In  the- 
course  of  which  It  was  made,  and  that  as 
such  it  is  appealable.  Cary  v.  Richardson, 
35  La.  Ann.  505.  In  effect,  tbe  question  of 
what  tbe  amount  of  said  fee  should  be  was 
submitted  to  tbe  decision  of  tbe  conrt,  and- 
was  decided ;  and,  of  course,  tbe  decision  la- 
a  decision,  and  has  effect  as  such. 

Viguerle  has   an  interest   in  the  matter, 
since  the  judgment  thus  rendered  may  prore- 
to  be  one  against  himself. 

Let  the  rule  nisi  be  made  peremptory. 
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(lSLa.«06) 

No.  17,068. 

MATHEWS  T.  KEBLIN. 

(Sopicme  Court  of  Lonisiana.     Not.  SO,  1008. 

Rehearinc  Denied  Jan.  18,  1909.) 

1.  Masteb  AMD  Servant  ({  137*)— Injxjbt  to 
Skbvamt — Neolioence  of  Masteb. 

The  master  is  negligent  when,  throagh  Ig- 
nenaoe  or  indifference,  ne  adopts  an  improper 
and  onsafe  mode  of  operating  belts  in  his  tac- 
toiy. 

[Ed.  Note.— For  other  caaea,  see  Maater  and 
Servant,  Cent  Dig.  f  278;  Dec  Dig.  |  137.»] 

2.  MASrm&  and  Sebvant  (!  89*)— WHxn  Rx- 

LATIOIf   BXIBTB — VOLUNTEEB. 

A  servant  hired  by  the  day  to  perform  ow> 
bdn  work  in  a  factoir,  was  inatructed  by  the  fore- 
man to  look  after  tne  belts  whidt  operated  the 
midline  at  or  near  wliidi  the  servant  was  work- 
ing, and  while  so  doing  was  injnred  by  the 
breaking  of  the  belts.  Held,  that  the  servant 
was  not  a  volunteer  doing  work  t>eyond  the 
■cope  of  hia  employment. 

[Ed.  Note. — For  other  cases,  see  Blaster  and 
Servant,  Cent  Dig.  |  153 ;   Dec.  Dig.  f  89.*] 

S.  MAflTKB  AND   SeBVAITT  ({  233*)— INJUBT  TO 

Sebtart— Cortbibutobt  Neouqenoe. 
Where  in  anch  a  case  the  danger  of  the 
breaking  of  the  I>elt8  was  not  apparent,  and  they 
were  handled  In  the  customary  manner  by  the 
servant,  there  was  no  contributory  negligence 
on  his  part,  and  the  doctrine  ot  the  assumption 
«f  risk  has  no  application. 

[Bid.  Note.— For  other  caaea,  see  Master  and 
Servant  Dec.  Dig.  |  233.*] 

(Syllabna  by  the  Court) 

Appeal  from  Third  Judicial  District  Court, 
Parish  of  Bienville;  James  Edward  Moore, 
-Judge. 

Action  by  Cleveland  H.  Mathews  against 
T.  J.  Karl  in.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    AflSrmed. 

Beijamln  Pearce  Edwards  (Stubbs,  Russell 
-ft  Ttaeus,  of  counsel),  for  appellant  Bar- 
nette  &  Roberts,  for  appellee. 

IiAND,  J.  This  is  a  suit  for  damages  for 
personal  Injuries  sustained  by  the  plaintiff 
while  vrorking  in  the  stavemill  of  the  de- 
fendant. The  fact  that  plaintiff  was  injured 
by  the  breaking  of  two  belts  Is  not  disputed, 
tat  the  special  defense  is  set  up  that  plain- 
Hff  vras  employed  only  as  a  grader  of  staves, 
and  when  injured  was  doing  work  of  his  own 
volition  beyond  the  scope  of  his  employmmt, 
after  working  hours,  and  after  having  t>een 
warned  of  the  danger  by  a  fellow  servant 
Plaintiff's  arm  was  badly  fractured,  he  lost 
two  fingers,  and  his  little  finger  was  crippled. 
There  was  a  verdict  in  favor  of  the  plaintiff 
tor  $2,500.  From  a  Judgment  pursuant  to 
the  verdict,  the  defendant  lias  appealed. 

While  plaintiff  maiy  have  been  hired  to 
grade  staves,  he  performed  other  duties,  such 
as  oiling  machinery,  repairing  and  adjust- 
ing belts.  Plaintiff  testified  that  he  was  in- 
structed by  the  foreman  in  charge  of  the 
mill  to  perform  such  additional  duties.  This 
-evidence  was  not  contradicted. 

PlalntifTs  work  of  grading  staves  was  done 


at  or  near  the  planer,  whldk  was  operated  by 
another  mian.  From  the  power  shaft  two 
six-inch  l>elts  ran  to  an  overhead  counter- 
shaft, and  thence  to  the  planer.  On  the 
countershaft  were  two  loose  pulleys  intend- 
ed to  receive  the  belts  when  they  were  shift- 
ed from  the  two  fixed  pulleys  on  the  sauie 
shaft  But  no  lever  was  provided  for  the 
shifting  ot  the  belts  in  this  manner.  The 
two  belts  were  shifted  on  the  power  shaft 
under  such  conditions  tliat  both  of  them 
necessarily  fell  on  the  shaft  on  the  same 
side  of  the  right-hand  pulley.  When  thus 
shifted,  ttxe  belts  would  frequently  become 
lapi>ed  and  wedged  together,  their  combined 
weight  producing  tmdue  pressure  against  the 
revolving  shaft,  resulting  In  a  friction  which 
at  times  evolved  sufiScient  heat  to  scorch  and 
bum  the  belts. 

To  plaintiff  the  foreman  assigned  the  task 
of  shifting  the  belts  on  the  power  shaft,  and 
ot  separating  diem  whenever  it  became  ap- 
parent that  they  were  being  scorched. 

On  the  evening  of  the  accident,  plaintiff, 
observing  that  the  belts  were  burning,  pro- 
ceeded to  separate  them  In  the  usual  man- 
ner by  pnllhig  on  the  lower  one.  While  so 
engaged,  the  belts  became  fast  to  the  shaft 
and  were  wound  around  it  The  belts  were 
broken,  and  plaintlfTs  arm  was  fractured 
and  ills  hand  lacerated. 

We  do  not  think  that  there  can  be  any 
serious  dliH>ute  as  to  the  negligence  of  the 
defendant.  The  countershaft  was  provided 
with  loose  pulleys  for  the  express  purpose  of 
shifting  the  belts.  Defendant  failed  and 
neglected  to  provide  a  lever  necessary  tor 
the  proper  shifting  ot  the  belts.  This  appli- 
ance, costing  a  dollar  or  two.  If  it  had  bean 
provided  and  used  would  have  prevented  any 
danger  to  the  employe  engaged  In  shifting 
the  belts.  Instead  of  furnishing  this  appli- 
ance, the  defendant  resorted  to  the  crude, 
clumsy,  and  dangerous  expedient  of  shift- 
ing the  belts  on  the  power  shaft,  which  was 
not  intended  or  fit  for  such  purpose. 

The  special  defense  that  the  plaintiff  was 
at  the  time  of  the  accident  doing  sometlilng 
beyond  the  scope  of  his  employment  is  not 
sustained  by  the  evidence.  It  is  true  that 
plaintiff  was  hired  to  grade  staves,  but  at 
the  same  time  he  was  placed  under  the  or- 
ders of  the  foreman  ot  the  mill,  who  Instruct- 
ed him  to  oil  the  machineiy,  to  shift  the 
belts,  and  to  separate  them  when  necessary. 
Plaintiff  was  working  by  the  day,  and  it 
was  certainly  competent  for  the  foreman  to 
assign  him  duties  that  did  not  conflict  with 
his  si)ecial  task  of  grading  staves. 

Contributory  negligence  was  not  pleaded, 
but  it  is  argued  that  it  is  shown  by  the  evi- 
dence. We  do  not  think  so.  Plaintiff  testi- 
fied that  he  was  attempting  to  separate  the 
belts  in  the  usual  manner  by  pulling  with 
his  hands,  and  that  ttiis  result  could  not 
have  been  accomplished  in  any  other  man- 
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ner.  There  Is  no  snffldent  eyidence  to  the 
contrary.  The  only  color  for  this  conten- 
tion Is  the  testimony  of  several  witnesses  to 
the  effect  that  soon  after  the  accident  the 
plaintiff,  In  answer  to  questions,  said  that  he 
was  careless  or  at  fault  Plaintiff  whUe 
suffering  from  his  recent  wounds  was  In  no 
condition  to  be  Interrogated  on  the  subject. 
He  told  the  attending  surgeon  that  he  did 
not  Icnow  the  cause  of  the  accident  any  more 
than  his  carelessness.  He  replied  to  an- 
other witness  that  he  was  partly  in  fault  be- 
cause "he  could  have  left  the  belts  alone." 
Two  of  the  witnesses  testified  that  plaintiff 
added  that  he  had  done  the  same  worlc  re- 
peatedly. Plaintiff  testified  that  he  had  no 
recollection  of  maldng  any  such  statements. 
Be  that  as  It  may,  the  evidence  shows  that 
the  direct  and  proximate  cause  of  the  injury 
was  the  unexpected  winding  up  and  breali- 
ing  of  the  belts.  Plaintiff  bad  no  reason  to 
anticipate  such  an  occurrence,  and  was  not 
warned  or  Instructed  to  handle  the  belts  In 
any  particular  way  to  avoid  injury.  A  gen- 
eral-warning not  to  touch  live  belts  had  no 
application.  The  warning  of  a  fellow  serv- 
ant to  let  the  belt  alone  because  it  was  the 
foreman's  business  to  handle  them  was  not 
heard  by  the  plaintiff,  and.  If  it  had  been, 
would  Iiave  conveyed  no  indication  of  any 
particular  danger.  The  foreman .  was  not 
a  witness  in  the  case,  nor  was  tils  deposi- 
tion talcen.  That  plaintiff,  as  a  matter  of 
fact,  and  as  a  part  of  his  regular  employ- 
ment, shifted  the  l>elts  and  separated  them 
when  necessary,  all  under  the  eye  of  the  fore- 
man, cannot  be  disputed.  That  plaintiff  was 
acting  under  the  orders  of  the  foreman  is 
shown  by  the  res  gestae,  and  is  proven  by 
his  uncontradicted  testimony.  It  is  idle  to 
tallc  of  the  assumption  of  rislcs  under  such 
circumstances.  The  danger  was  not  obvious 
to  the  unsldlled  workman,  and,  even  had 
some  danger  t>een  apparent,  the  plaintiff  had 
the  right  to  rely  upon  the  superior  knowl- 
edge of  the  foreman  under  whose  orders  he 
was  working.  Hunley  v.  Patterson  &  Co., 
116  La.  736,  41  South.  64. 
Judgment  affirmed. 


(122  t*.  810) 

No.  17,147. 

REINAOH  V.  JUNO. 

(Supreme  Court  of  Louisiana.    Nov.  16,  1908. 

On  Rehearings,  Jan.  18,  1909.) 

1.  Vbndob  and  Purchaseb  ({  148*)— Tender 
OP  Title — Necessity. 

Tender  not  necessary  if  contract  is  denied, 
and  particularly  if  the  vendee  has  refused  to  ac- 
cept title. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Dec.  Dig.  (  148.*] 

2.  Auctions  and  .^.uctioneebs  (8  6*)— No  Le- 
gal Pboof  of  Authority. 

The  authority  to  the  auctioneer  given  by 
the  owner  to  sell  his  property  should  be  given 
in  writing:   also  the  conditions  of  the  sale.     It 


is  the  law's  requirement.  Without  it,  the  on* 
whose  property  ia  offered  for  sale  is  not  bound, 
and  it  follows  neither  is  he  bound  who  liecomes 
the  adjudicatee. 

[E3d.  Note.— For  other  cases,  see  Auctions  and 
Auctioneers,  Cent  Dig.  i  18;   Dec.  Dig.  S  6.*] 

3.  Auctions  and  Auctioneebs  (S  7*)— Pboce- 

DUBE. 

The  one  bidding  should  have  reason  to 
know  at  the  time  that  his  bid  will  be  good, 
should  be  tie  the  highest  bidder. 

[BM.  Note. — For  other  cases,  see  Auctions  and 
Auctioneers,  Dec.  Dig.  i  7.*] 

4.  Auctions  and  Auctioneebs  (J  6*)— Rati- 
fication —  Adjudication  —  Biddebs   Havk- 

the  RIOBT  to  ASSUUB  that  AUCnONEEB  IB- 
AUTHOBIZGD. 

There  can  be  no  ratification.  The  adjudi- 
cation was  null  and  void  for  absolute  want  of 
evidence. 

It  must  be  a  complete  act  of  adjudication,  anii 
cannot  be  made  good  some  time  afterward  by 
an  offer  to  supply  that  which  should  have  been 
given  in  the  first  place.    Civ.  Code,  art.  2606. 

[Ed.  Note.— For  other  cases,  see  Auctions  and 
Auctioneers,  Dec  Dig.  |  6.*] 

Land,  J.,  dissenting. 

(Syllabus  by  the  Court) 

Appeal  from  Civil  District  Court,  Parisb. 
of  Orleans;  Thomas  C.  W.  Ellis,  Judge. 

Action  by  Solomon  Relnach  against  J. 
Charles  Jung.  Judgment  for  plaintiff,  and 
defendant  appeals.    Reversed. 

McCIoskey  &  Benedict  and  Roger  Mea- 
nier.  for  appellant  Benjamin  Ory,  for  ap- 
pellee. 

BREAUX,  C.  J.  This  Is  an  action  by- 
plaintiff  to  compel  defendant  to  accept  title 
to  a  certain  square  of  ground  in  the  Seventb 
district  of  New  Orleans,  within  the  area 
bounded  by  Strolitz,  Palmetto,  Live  Oak,  and 
Livingston  streets. 

Plaintiff  represents  that  at  the  auction 
sale  the  property  was  adjudicated  to  the  de- 
fendant by  J.  L.  Onorato,  auctioneer,  as  ap- 
pears by  his  proces  verbal,  annexed  to  tb» 
petition. 

His  complaint  is  that  notwithstanding  re- 
peated demands  upon  the  defendant  be  has- 
refused  to  carry  out  his  agreement  to  pur- 
chase the  property.  That  in  June,  1006,  & 
tender  of  a  title  was  made  through  Benja- 
min Ory,  notary  public. 

An  exception  of  no  cause  of  action  was 
filed.  Having  been  overruled,  the  defendant 
answered  by  a  general  denial. 

The  first  ground  of  the  defendant  Is  that 
the  proc6s  verbal,  before  referred  to  and  de- 
clared upon,  was  not  complete;  it  was  not 
signed  by  the  auctioneer,  but  by  one  of  his 
clerks. 

After  the  objection  had  been  raised  dnrius^ 
the  trial,  the  court  postponed  the  trial  to- 
another  day,  in  order  to  enable  the  plalntlCT 
to  furnish  the  proper  signature  to  the  pro- 
ems verbal  of  adjudication. 

On  the  second  trial  it  appeared  that  tho 
auctioneer   had   signed   and  completed    the 
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pro<*8  verba].  It  was  admitted  In  evidence. 
Ordinarily  such  a  question  sbonld  present 
Teiy  little  difficulty  to  solve.  It  would  In 
this  case,  were  It  not  that  It  presents  an  ap- 
pearance of  completing  a  title  after  objec- 
tion had  been  raised.    But  of  this  later. 

The  defendant  next  objected  on  the  ground 
that  no  tender  had  been  made  of  the  title. 

Really,  tender  vel  non  plays  no  part  In  the 
case.  Moreover,  the  defendant  denied  the 
existence  of  the  contract  Tender  Is  not  nec- 
essary If  the  contract  itself  Is  denied.  Beck 
T.  Fleltas,  37  La.  Ann.  495. 

Besides,  the  defendant  had  unequivocally 
refused  to  accept  title.  Abels  v.  Glover,  15 
U.  Ann.  247. 

Were  It  not  that  the  auctioneer  was  not 
antborlzed  to  sell  the  property,  the  order  to 
core  the  asserted  defect  In  the  proems  verbal 
for  want  of  signature  would  have  been  legal; 
also  the  order  refusing  to  sustain  the  plea  of 
wpnt  of  tender;  and  the  title  would  be  good. 
But  the  plaintiff  had  not  authorized  the 
anctloneer  In  writing,  and  had  not  furnished 
blm  with  the  written  conditions  for  the  sale. 
The  only  proof  that  could  support  the  sale 
was  written  evidence.  Civ.  Code  art.  2606. 
The  seller  must  proclaim  the  conditions 
of  the  sale  in  a  loud  and  audible  voice. 

The  failure  to  furnish  the  auctioneer  with 
the  writing  required  is  fatal  to  the  adjudica- 
tion. 

Plaintiff  sought  to  prove  the  authorization 
by  oral  testimony.  There  was  no  written  evi- 
dence at  all.  It  will  be  borne  In  mind  that 
the  procte  verbal  of  adjudication  was  complet- 
ed after  objection  had  been  urged,  and  when 
It  was  completed  It  was  not  the  written  testi- 
mony required.  It  did  not  supply  the  missing 
aothorization  t)efore  mentioned.  The  attempt- 
ed ratification  is  exclusively  by  oral  testimony. 
That,  as  to  real  property,  falls  directly  within 
the  prohibition  of  the  article  of  the  Code  In 
r^ard  to  the  title  to  real  estate  commanding 
that  it  shall  be  in  writing.  Civ.  Code,  art 
2f»6. 

If  tbe  title  passed  at  ail,  it  passed  on  Jan- 
nary  4.  1906,  the  date  of  the  adjudication, 
and  did  not  pass  on  the  19th  day  of  June, 
1906,  the  day  on  which  the  seller  sought  to 
approve  the  act  of  the  auctioneer  by  the  dec- 
laration that  the  anctloneer  was  authorized 
to  sell  the  property. 

On  tbe  first  day  before  mentioned  there 
was  not  the  written  evidence  required.  On 
tlie  second  date  the  verbal  testimony  could 
not  supply  the  missing  deed.  The  seller 
cannot  claim  better  vantage  ground  than 
tbe  buyer,  as  he  would  have  If  he  did  not 
comply  with  the  requirement  of  the  law,  for 
he  could  not  be  compelled  to  complete  tbe 
^e,  as  It  wonld  be  In  his  power  to  urge  that 
oo  title  can  be  made  complete  by  verbal  tes- 
fimony. 

Here  the  seller  claims  the  right  to  compel 
the  buyer,  although  he  was  not  Iilmseif 
bound  at  the  time.     If  the  seller  was  not 


I)ound,  It  most  be  held  that  the  buyer  was 
equally  as  free. 

This  was  a  commutative  contract  intended 
to  l3e  equally  binding  on  both,  one  as  seller 
and  the  other  as  buyer. 

The  case  of  Pew  v.  Llvaudais,  3  La.  459, 
is  not  decisive  of  the  question.  In  that  case, 
the  Instructions  were  given  in  writing.  The 
auctioneer  had  mislaid  them;  after  the  loss, 
the  Instructions  were  changed,  and  the  sale 
made  according  to  the  oral  alterations.  The 
point  decided  was  that  parol  testimony  of 
oral  alteration  could  not  be  received,  and  it 
was  decided  that  defendant  could  not  be 
compelled  to  take  title.  In  that  case,  the 
I>ossibility  of  an  admission  made  some  time 
after  the  sale  was  not  as  in  the  pending 
case,  an  issue. 

There  is  nothing  Impressive  or  pertinent 
in  Canal  Bank  v.  Copeland,  6  La.  552,  par- 
ticularly when  we  recall  that  the  court  held 
that  there  was  no  question  of  nullity  in  the 
sale  in  that  case.  The  case  was  decided  on 
another  Issue. 

We  also  examined  the  case  of  Bule  t. 
Doyal,  10  La.  Ann.  575,  relating  to  the  want 
of  authorization  of  a  private  agent  In  a  sale 
other  than  at  public  auction.  It  was  decided 
that  the  suit  in  that  case  was  a  ratification 
and  stood  in  place  of  the  original  mandate. 
This  was  a  private  matter. 

Here  the  sale  is  a  public  one  through  an 
officer.  The  auctioneer  is  directed  to  require 
writing,  which  we  consider  is  imperative, 
otherwise  tbe  bidder,  who  has  the  right  to 
expect  a  good  and  valid  title,  would  be 
placed  to  considerable  disadvantage.  The 
sale  was  made  through  a  public  agency. 
The  bidder  cannot  l>e  subjected  to  await 
for  a  suit  or  for  ratification  in  effect  'by 
verbal  testimony.  If  it  were  otherwise,  the 
seller,  through  an  auctioneer,  might  offer 
any  property  without  regard  to  right  and 
take  chances  as  to  whether  he  would  ratify 
or  not. 

By  reason  of  the  law  in  favor  of  defendant 
and  against  the  plaintiff,  the  judgment  in 
this  case  Is  avoided,  annulled,  and  reversed. 

For  reasons  stated,  it  is  ordered,  adjudged, 
and  decreed  that  plaintiff's  demand  is  reject- 
ed at  his  costs  in  both  courts. 

LAND  J.  (dissenting).  The  jurisprudence 
on  the  point  at  issue  is  thus  stated  in  Hen- 
nen's  Digest: 

"An  auction  sale  of  immovables  or  slaves  not 
authorized  nor  ratified  by  the  owner,  and  the 
conditions  of  which  are  not  in  writing,  is  inval- 
id unless  admitted  by  the  party  against  whom  it 
is  sought  to  be  enforced.''  Id.  vol.  2,  p.  1379, 
No.  3. 

It  is  plain  from  the  current  of  the  deci- 
sions cited  by  Mr.  Hennen  that  written  as- 
sent or  ratification  by  the  vendor  immedi- 
ately after  the  adjudication  supplies  the  ab- 
sence of  written  authority  to  the  auctioneer. 
In  the  case  at  bar  there  was  no  dispute  as  to 


Digitized  by 


Google 


126 


48  SOUTHBKN  SBPORTBB. 


(U. 


the  terms  of  the  sale,  and  when  the  vendor 
tendered  the  title  the  only  objection  was  that 
be  could  not  make  a  good  title  to  the  whole 
of  the  square  adjudicated. 

I,  therefore,  dissent  from  the  opinion  and 
decree  rendered  in  this  cause. 

On  R^earings. 

BRBAUX,  OL  J.  The  opinion  and  Judg- 
ment of  this  court  is  amended  so  as  to  de- 
cree that  Solomon  Reinach  shall  return  to 
J.  Charles  Jung  the  sum  of  $225,  the  amount 
deposited  bj  him  on  the  day  of  the  contract 
of  adjudication,  tIz.,  July  4,  1906. 

This  amendment  being  made,  the  applica- 
tion of  the  appellant  for  a  rehearing  Is  re- 
fused. 

Mow,  as  to  the  application  of  appellee  for 
a  rehearing: 

The  property  was  adjudicated  to  J.  Charles 
Jung  on  Febmary  4,  1906. 

At  that  date  the  seller  had  not  complied 
with  CiT.  Code,  art  2606.  He  had  no  writ- 
ten authorization.  The  article  requires  writ- 
ten evidence. 

On  the  19th  day  of  June  following,  the  sel- 
ler tendered  title. 

His  signature  to  the  title  was  not  equiva- 
lent to  a  written  authorization. 

A  written  authorization  should  have  been 
given  before  the  sale  as  provided  in  the 
article.  There  Is  not  a  scratch  of  a  pen  to 
show  such  authorization  before  the  sale. 
The  tender  was  made  some  six  months  after 
the  adjudication. 

Application  for  rehearlngs  refused. 


(122  La.  615) 

No.  17,071. 

STATE  ex  rel.  BOARD  OP  COM'RS  OF  SA- 
LINE LEVEE  &  DRAINAGE  DIST.  v, 
CAPDEVIELLE,  Auditor,  et  aL  (BOARD 
OF  COM'RS  OF  RED  RIVER,  A.  &  B.  B. 
LBVBE  DIST.,  Interveners). 

(Supreme  Court  of  Louisiana.    Dec.  14,  1008. 
Rehearing  Denied  Jan.  IS,  1909.) 

1.  Mardaitos  (S  22*)— Pebsors  Enthxed  to 
Relief— Public  Offickes. 

The  State  Auditor,  the  Resrister  of  the 
State  Land  OiKce,  and  the  Board  of  Commis- 
sioners of  the  Red  River,  Atcbafalaya  &  Bayou 
Boeuf  Levee  District,  all  state  officials  and  m«n- 
bers  of  the  executive  department,  with  certain 
powers  vested  in  and  imposed  on  them  by  Acts 
No.  79.  p.  63,  of  1800,  and  No.  46,  p.  50.  of 
1892,  having  so  interpreted  the  mandate  con- 
tained In  those  statutes  as  that  the  lands  therein 
referred  to  have  been  conveyed  by  said  Auditor 
and  Register  to  said  board,  and  by  the  latter 
sold  to  Innocent  third  persons  buying  upon  the 
faith  of  public  statutes  and  public  records,  and 
who  thereby  acquired  title  emanating  from  the 
state  and  valid  upon  its  face,  and  the  state  hav- 
ing apparentlv  acquiesced  in  the  action  so  tak- 
en, the  Board  of  Commissioners  of  the  Saline 
Levee  &  Drainage  District,  also  a  state  agen- 
cy, thereafter  created,  and  exhibiting  no  special 
authority  in  the  premises,  has  no  standing  to 
discredit  such  title,  and  hence  has  no  stanaing 


in  applying  for  a  writ  of  mandamus  to  compel 
said  Auditor  and  Register  to  execute  a  deed  of 
conveyance  of  the  land  in  question  to  It 

[Ed.  Note.— For  other  cases,  see  MandamuSL 
Cent  Dig.  t  54 ;   Dec.  Dig.  »  22.*] 

2.  Mandamus  (|  153*)— Pabties  —  Irtebvbn.- 

TION. 

An  intervention  may  be  allowed  in  a  man- 
damus proceeding. 

[Eld.  Note. — For  other  cases,  see  Mandamus, 
Cbnt  Dig.  {  294 ;   Dee.  Dig.  {  153.*] 

3.  Pasties    (8   40*)  —  Intebvention  —  Who 
Mat  Intebvenb— Vendob. 

A  vendor  of  land  has  sufficient  interest  to 
give  him  a  standing,  as  an  intervener,  in  a  pro- 
ceeding the  purpose  of  which  is  to  discredit  or 
nullify  the  title  conveyed  by  him. 

[Ed.  Note.— For  other  cases,  see  Parties,  Cent. 
Dig.  {  62;  Dec.  Dig.  ^  40.*) 

4.  Pasties  (S  42*)— Intebventior— Tdcb  ro&. 

An  intervener  is  not  entitled  to  delay  the 
case,  but  he  may  come  in  at  any  time. 

[Ed.  Note.— For  other  cases,  see  Parties,  Cent. 
Dig.  169;  Dec.  Dig.  f  42.*] 

(Syllabus  by  the  Court) 

Appeal  from  Twenty-Second  Jndldal  Dis- 
trict Court  Parish  of  East  Baton  Rouge; 
Harney  Felix  Brunot  Judge. 

Mandamus  by  the  State,  on  relation  of  the 
Board  of  Commissioners  of  the  Saline  Levee 
&  Drainage  District,  against  Paul  Capdevlelle, 
State  Auditor,  and  A.  W.  Crandell,  Register 
of  the  State  Land  Office,  In  which  action  the 
Board  of  Commissioners  of  the  Red  River, 
Atcbafalaya  and  Bayou  Branf  Levee  District 
intervened.  Judgment  for  defendants  and 
Intervener,  and  relator  appeals.    Affirmed. 

Foster,  Milling  &  Oodchanz,  Alexis  Brian, 
and  Joseph  Clifton  Cappel,  for  appellant. 
Walter  Gulon,  Atty.  Gen.  (Ruffln  Oolsan 
Pleasant  and  Adolph  Valery  Coco,  of  counsel), 
for  appellees  Capdevlelle  and  another.  White 
9c  Thornton  &  HoUoman,  for  appellee  Board, 
of  Com'rs  of  Red  River,  A.  &  B.  B.  Levee 

DiBt 

Statement  of  the  Case. 

MONROBi  J.  Relator  prays  for  a  writ  of 
mandamus  directing  the  defendants  to  exe- 
cute a  deed  to  certain  lands  which  it  allege 
were  conveyed  to  It  by  the  state  by  Act  No. 
80,  p.  126,  of  1906.  Defendants  answer  that 
the  lands  in  question  did  not  belong  to  the 
state  at  the  date  of  the  passage  of  Act  No. 
80  of  1906,  having  been  previously  conveyed 
by  the  state  to  the  Red  River,  Atcbafalaya 
and  Bayou  Bceuf  Levee  District  and  by  the 
Board  of  Commissioners  of  that  district  sold 
to  John  V.  Moffet  and  Allen  R.  Dillon  by 
acts  of  sale,  duly  recorded,  and  that  they 
have  no  duty  to  perform  In  regard  to  them. 
The  Board  of  Commissioners  of  the  Red  Riv- 
er, Atdiafalaya  and  Bayou  Boeuf  Levee  Dis- 
trict intervene,  and  allege  that  the  lands 
claimed  were  conveyed  to  It  on  January  27, 
1900,  under  the  authority  of  Acts  No.  79.  p.  63, 
of  1890.  and  No.  46,  p.  50,  of  1892,  and  were 
sold  by  It  before  the  creation  of  the  relator 
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board,  and  that  the  act  of  1906,  upon  which 
relator  relies,  pmports  to  conTey  to  tt  only 
the  lands  within  the  limits  of  the  district, 
"now  bdonglng,  or  that  may  hereafter  belong, 
to  the  state  of  Louisiana,"  which  grant  does 
not  include  the  lands  In  question,  the  state's, 
and  interrener'B,  title  to  which  had  previously 
been  derested.  A  motion  was  filed  to  strike 
oat  this  Intervention,  on  the  grounds  that 
Intervener  Is  without  Interest,  that  the  inter- 
vaition  came  too  late,  and  that  an  interven- 
tion is  not  permissible  in  a  proceeding  of  this 
diaracter. 

The  case,  then,  proceeded  to  trial,  and  the 
(Allowing  facts  were  admitted  or  proved,  to 
wit: 

Admitted  that  the  lands  claimed  were  ac- 
quired by  the  state  from  the  United  States, 
under  the  swamp  land  acts,  that  they  are  lo- 
cated within  the  limits  of  the  Saline  Levee 
and  Drainage  District,  as  created  by  Act  No. 
80,  p.  125,  of  1906,  and,  also  within  the  limits 
of  the  Red  River,  Atchafalaya  and  Bayou 
Bcenf  Levee  District,  as  fixed  and  described 
in  section  1  of  Act  No.  79,  p.  63,  of  1890,  and 
section  1  of  Act  No.  46,  p.  60,  of  1892;  and 
that  relator  has  made  a  legal  demand  on  the 
Auditor  and  Register  for  a  deed  to  said  land, 
as  required  by  Act  No.  80  of  1906. 

Act  No.  79,  p.  63,  of  1890,  establishes  and 
defines  the  limits  of  the  Red  River  Atchafa- 
laya, and  Bayou  Boenf  Levee  District  (herein- 
after called  the  "Red  River  District"),  in  the 
parishes  of  St  Landry,  Rapides,  and  Avoyel- 
tea,  creates  a  board  of  commissioners  for  the 
adtminlstration  of  its  affairs,  and  vests  the 
board  so  created  with  certain  powers  and  im- 
poses on  it  certain  obligations.  Section  6  of 
the  act  authorizes  the  board  to  levy  such 
taxes  oo  all  property  subject  to  taxation  for 
levee  and  drainage  purposes  as  may  be  au- 
thorized by  article  214  of  the  Oonstltution 
(of  1879).  Section  10  provides  that,  for  the 
purpose  of  raising  additional  funds  for  the 
district,  the  board — 

"■hall  have  power  to  levy  an  annual  •  •  • 
■  Miiminrnt  upon  all  lands  in  said  district,  sub- 
ject to  taxation  for  levee  and  drainagre  purposes, 
not  to  exceed  5  cents  per  acre  •  •  *.  That, 
in  order  to  provide  additional  means  *  *  *, 
an  lands,  now  belonging,  or  that  may  hereafter 
belong  to  the  state  ot  Louisiana,  and  embraced 
within  the  limits  of  the  *  •  *  district,  as 
herein  constituted,  shall  be,  and  the  same  are, 
Iwreby,  given,  panted,  bareaioed,  donated,  con- 
veyed and  delivered  to  said  board  *  *  *, 
whether  said  lands  are  parts  of  the  lands  orig- 
inally granted  by  Congress  •  •  •,  or  wheth- 
er said  lands  have  been,  or  may  hereafter  l>e, 
forfeited  to,  or  bought  in  by,  or  for,  or  gold  to, 
tb^  state,  at  tax  sale,  for  nonpayment  of  taxes. 
Where  the  state  has,  or  may  hereafter,  become 
the  owner  of  lands,  by,  or  through,  tax  sales, 
cimveyance  thereof  shall  only  be  made  to  said 
board  •  •  •  after  the  period  of  redemp- 
tion sh«U  have  expired,  provided,  however,  that 
aay  «nd  all  former  owners  of  lands  which  have 
be«i  forfeited  to  purchasers,  by,  or  sold  to,  the 
Dtate,  for  nonpayment  of  taxes,  may,  at  any 
time  vrldiin  six  months  ensuing  after  date  of 
tlie  passage  of  this  act,  redeem  said  lands  or  any 
part  of  them  npon  paving  all  taxes  •  •  * 
4ne  thereon  down  to  the  date  of  such  redemp- 
tion, bat  such  redemptions  shall  t>e  deemed  and 


taken  to  he  sales  of  land  by  the  state,  and  all 
and  every  sum  or  snms  of  money  so  received 
shall  be  place  to  the  credit  of  the  Red  River 
*  *  *  District.  After  the  expiration  of  said 
six  months,  it  shall  be  the  duty  of  the  Auditor 
and  the  Register  *  *  *,  on  behalf  of,  and 
in  the  name  of,  the  state,  to  convey  to  the  said 
board  •  •  *,  by  proper  instruments  of  con- 
veyance, the  land  hereby  granted,  or  intended 
to  be  granted  and  conveyed,  to  said  board, 
whenever,  from  time  to  time,  said  Auditor  and 
Register  *  •  *,  or  either  of  them,  shall  be 
required  to  do  so  by  the  said  board  *  *  *. 
or  by  the  president  thereof,  and,  thereafter, 
said  president  and  board  shall  cause  said  con- 
veyance to  be  properly  recorded  in  the  recorder's 
office  •  •  •,  and,  when  said  conveyances 
are  so  recorded,  the  title  to  said  lands,  with  tlie 
possession  thereof,  shall,  from  thenceforth,  rest, 
absolntely,  in  the  said  board  *  *  *  its  suc- 
cessors or  grantees ;  said  lands  shall  be  exempt- 
ed from  taxation,  after  being  conveyed  to,  and 
while  they  remain  in  possession  of,  or  under  the 
control  of,  said  board.  Said  board  shall  have  the 
power  •  *  •  to  sell  •  •  *,  or  otherwise 
dispose  of,  said  lands,  in  soch  manner,  and  at 
such  time  and  for  such  prices,  as  said  board 
shall  deem  proper,  but  all  proceeds  derived  there- 
from shall  be  deposited  In  the  state  treasury, 
to  the  credit  of  the  Red  River  •  •  •  Dia- 
trict,  and  shall  be  drawn  out  only  npon  the 
warrant  of  the  president  of  said  board.  •  *  • 
"Sec.  11.  *  •  •  That  all  money  arising 
from,  or  that  shall  accrue  from,  said  district, 
by  taxation  or  otherwise,  shall  be  placed  to  the 
credit  of  the  Red  River  •  •  •  District,  and 
shall  be  held  and  used,  exclusively,  for  the 
necessary  drainage,  construction,  repair  and 
maintenance  of  any  and  all  public  levees  in 
said  district,  which,  in  the  opinion  of  the  Board 
of  State  Bngineeis,  will  protect  said  levee  dis- 
trict from  overflow  and  for  the  payment  of  the 
members  of  said  board  and  their  secretary  and 
the  actual  and  necessary  cost  of  organizing  said 
board  and  putting  this  act  into  effect." 

Section  18  provides  that  all  moneys  in  the 
state  treasury  to  the  credit  of  the  several 
parishes  In  which  the  Red  River  District  is 
established  shall  be  transferred  to  the  dis- 
trict 

Section  15  reads: 

"niat,  upon  the  application  of  the  president 
of  the  police  jury  of  any  parish  situated  within 
this  levee  district,  it  shall  be  the  duty  of  the 
levee  l>oard  to  have  the  Board  of  State  E^- 
aineen  examine  any  section  of  any  parish,  des- 
ignated, to  ascertain  whether,  on  account  of  nat- 
ural difScnlties,  it  would  be  impolitic  to  attempt 
to  protect  the  portion  of  said  parish  so  exam- 
inea,  and,  in  case  the  report  of  said  engineers 
should  l>e  adverse  to  the  building  of  levees,  then, 
such  lands,  unprotected  by  levees,  shall  be  ex- 
empted from  the  provisions  of  this  act" 

The  Board  of  Commissioners  having  been 
organized  under  the  statute  thus  referred  to, 
there  was  presented  to  It  on  Noveml)er  18, 
1800,  a  petition  signed  by  the  president  of 
the  police  jury  of  the  parish  of  Avoyelles 
requesting  it  to  have  certain  lands  In  the 
district  and  In  that  parish,  examined  "with 
a  view  of  having  It  pronounced  Impolitic  to 
protect  them  by  levees." 

The  board,  accordingly,  requested  the  en- 
gineers to  make  the  desired  examination, 
and,  the  engineers  having  reported  "that  it 
Is  impolitic,  at  this  time,  to  attempt  to  pro- 
tect" the  lauds  In  question,  the  board  adopted 
a  resolution  (January  28,  1891)  to  the  effect 
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that  Bald  lands  *n>e  exempted  from  the  opera- 
tion of  Act  No.  79,  p.  63.  of  1890." 

On  September  14,  1891,  a  petition  was  pre- 
sented, numerously  signed  by  property  holders 
(owning  lands,  also,  lying  In  the  parish  of 
Avoyelles  and  within  said  district),  and  in- 
dorsed by  the  president  of  the  police  Jury,  al- 
leging and  praying  that  certain  (other)  lands — 

"are  unprotected  by  lerees  and  are  sabject  to 
overflow  •  •  *,  no  lilcelihood  of  being  pro- 
tected, for  some  years,  for  which  reason  your 
petitioners  respectfully  ask  that  the  lands  com- 
prised within  the  specified  limits  be  exempted 
from  the  levee  tax  as  fixed  by  the  act  creating 
your  board." 

This  petition  was  also  referred  to  the  en- 
gineers, who  reported,  as  before,  that: 

"On  account  of  natural  difficulties,  it  would 
be  impolitic,  at  this  time,  for  your  board  to  at- 
tempt the  building  of  levees  In  the  said  section 
of  the  parish  of  Avoyelles" 

— to  which  they  added: 

"The  Board  of  State  Bhigineers  would,  fur- 
thermore, at  this  time,  take  occasion  to  express 
the  opinion  that  the  full  intent  of  this  exemption, 
when  made,  coupled  with  those  already  passed 
upon,  is  to  relieve  from  the  operation  of  Act 
No.  79,  p.  63,  of  1890,  as  far  as  the  levying  of 
taxes  for  levy  purposes  is  concerned,  all  that 
I)art  of  the  parish  of  Avoyelles,  subject  to  over- 
flow, north  of  Red  river,  and  all  that  part,  south 
of  the  same,  hounded  by  Bayou  des  Glaizes,  the 
Atchafalaya  and  Red  riveis,  and  the  public  road 
running  from  David's  Ferry,  on  Red  river,  to 
the  Bayou  des  Glaizes,  by  way  of  Marksville, 
Mansnra,  and  the  long  bridge  at  Bout  du 
Bayou." 

In  1892,  the  Cieneral  Assembly  passed  the 
Act  No.  46  of  that  year,  entitled  "An  act  to 
amend  and  re-enact  Act  No.  79,  of  1890,  cre- 
ating the  Red  River,  Atchafalaya  and  Bayou 
Boeuf  Levee  District,"  sections  1  and  10  of 
which  (without  going  further)  are  Identical 
with  the  sections  bearing  those  numbers  In 
the  act  of  1890.  In  other  words,  the  delimi- 
tation of  the  district  and  the  grant  to  It  of 
all  the  state  land  therein  contained,  or  there- 
after to  be  acquired,  are  reiterated  totldem 
verbis.  No  further  action  bearing  upon  the 
questions  here  at  issue  appears  to  have  been 
taken  until  January  27,  1900,  when,  upon  the 
application  of  the  Board  of  Commissioners 
of  the  Red  River  District  the  Auditor  and 
Register,  acting,  as  the  deed  recites,  under 
the  authority  of  Acts  No.  79,  p.  63,  of  1890, 
and  No.  46,  p.  SO,  of  1892,  executed  a  formal 
instrument,  conveying  to  the  board  all  the 
state  lands,  described  in  the  Instrument, 
situated  in  the  parish  of  Avoyelles  and  em- 
braced within  the  limits  of  that  district,  the 
lands  described  including  those  which  had 
been  the  subject  of  the  petitions  and  action 
In  1890  and  1891,  heretofore  referred  to, 
and  the  Inslrument  bo  executed  being  duly 
recorded.  In  the  parish  of  Avoyelles,  on  Jan- 
uary 30th  following.  The  lands  so  convey- 
ed were  then  sold  by  the  board  to  John  V. 
Motfet  and  Allen  R.  Dillon  by  act  recorded 
March  17,  1900.  MolTet  and  Dillon  sold 
them  to  James  B.  Staley  by  act  recorded 
June  17,  1901.    And  thereafter,  by  acts  duly 


recorded,  down  to  March  12,  1904,  they  were 
sold  by  Staley  to  McCormick,  by  McCormlck 
to  the  Avoyelles  Company,  and  by  the  Avoy- 
elles Company  to  the  Louisiana  Construction 
C>)mpany,  which  last-mentioned  company  ap- 
pears to  be  the  present  holder  of  the  title. 
In  1906  the  General  Assembly  passed  Act 
No.  80  of  that  year,  converting  Into  the  Sa- 
line Levee  and  Drainage  District  that  por- 
tion of  the  Red  River  District  in  which  the 
lands  heretofore  referred  to  are  situated, 
and  granting  to  the  new  district  "all  lands, 
now  belonging,  or  that  may  hereafter  belong, 
to  the  state  •  •  •  and  embraced  within 
the  limits  of  said  district,"  whether  said 
lands  have  been  or  hereafter  be  forfeited  or 
bought  In,  etc.  (the  language  of  the  grant 
being  the  same  as  In  Acts  No.  79,  p.  63,  of 
1890.  and  No.  46,  p.  50.  of  1892), 

Opinion. 

The  motion  to  strike  out  the  intervention 
does  not  appear  to  have  been  finally  acted 
on  by  the  Judge  a  quo,  and  is  rather  insisted 
on  In  this  court  But,  as  the  intervener  ask- 
ed for  no  delay,  the  intervention  was  not 
too  late;  as  the  title  which  emanated  from 
the  intervener  Is  indirectly  the  object  of  at- 
tack, we  think  it  has  sufficient  interest  to 
authorize  it  to  appear;  and,  as  we  have  here- 
tofore held  that  "the  form  of  action  cannot 
control  the  right  to  Intervene"  (State  ex  reL 
Southern  Bank  v.  PlUsbury,  Mayor,  31  La. 
Ann.  1),  we  conclude  that  the  grounds  of  tbe 
motion  are  not  well  taken. 

On  the  merits  of  the  case,  or,  rather,  upon 
the  question  of  relator's  right  to  proceed  by 
mandamus,  it  is  evident,  from  the  language 
of  the  second  of  the  two  petitions  addressed 
to  the  Board  of  O>mmlssloners  of  the  Red 
River  District  from  the  report  of  the  Board 
of  Engineers  in  response  thereto,  from  tbe 
action  of  the  commissioners  In  applying  for 
the  conveyance  of  the  land  here  in  question, 
of  the  Auditor  and  Register  In  making  such 
•conveyance,  and  of  the  commissioners  in  sell- 
ing the  land,  six  years  before  the  Saline  dis- 
trict was  created,  that  among  the  officials 
and  others  who  were  interested  in  the  mat- 
ter, and  who  have  been  called  on  to  construe 
the  provisions  of  Acts  No.  79,  p.  63,  of  1890, 
and  No.  46,  p.  50,  of  1892,  tbe  opinion  has 
prevailed  that  the  exemption  provided  for  in 
section  16  of  the  act  of  1890  related  only  to 
lands,  owned  by  individuals,  which  might  be 
subjected  to  taxation  for  levee  purposes,  but 
to  which,  by  reason  of  natural  difficulties, 
it  might  be  found  impolitic,  for  tbe  time,  to 
afford  corresponding  protection.  In  addition 
to  that,  we  have  the  action  of  the  lawmak- 
ers themselves,  not  alone  in  re-enacting,  in 
1892,  in  the  same  words,  the  grant  contained 
in  the  act  of  1890,  but  in  referring,  In  the 
act  of  1892,  to  section  15  of  the  act  of  1890 
as  providing  for  an  exemption  of  lands  from 
taxation  for  levee  purposes,  and  not  as  pro- 
viding for  their  exclusion  from  the  levee  dls- 
i  trlct     Thus,  section  7  of  the  act  of  1882 
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mnkes  provision  for  cases  In  -which  the  own- 
ers and  the  assessors  disagree  as  to  whether 
particular  lands  are  subject  to  taxation  un- 
der the  act  Two  neighbors  are  to  be  called 
in,  and,  U  they  fall  to  agree,  the  assessor  Is 
to  report  the  fact  to  the  president  of  the 
Board  of  Commissioners,  who  Is  authorized 
to  call  on  the  Board  of  Engineers  to  make 
surreys  and  take  levels  In  order  to  determine 
whether  the  lands  would  be  subject  to  over- 
flow if  there  were  no  levees.  If  the  Board  of 
ESnglneers  reports  that  the  lands  would  not 
be  subject  to  overflow,  or.  If  the  president  of 
the  Board  of  Commissioners  falls  to  refer 
the  matter  to  the  engineers,  the  lands  are  to 
be  exempted  from  taxation  for  the  year.  On 
the  other  band,  if  the  engineers  report  that 
the  lands  would  be  subject  to  overflow  If 
there  were  no  levees,  or  If  the  levees  should 
breab,  then  the  lands  are  to  be  taxed  for 
levee  purposes  under  the  act,  "provided,  that 
said  lands  have  not  already  been  exempted 
from  taxation,  under  section  15  of  Act  No. 
79.  p.  68,  of  1890."  If,  however,  section  15, 
of  the  act  of  1890,  were  Intended  to  apply  to 
lands  conveyed  by  the  state  to  the  drainage 
district,  it  is  clear  that  no  question  of  ex- 
emption from  taxation  could  arise  since  sach 
lands  are  not  subject  to  taxation.  And,  upon 
tlie  other  hand  if  the  section  refers  to  ex- 
emption from  taxation,  it  is  equally  clear 
that  It  could  have  been  Intended  to  apply 
only  to  lands  that  were  subject  to  taxation, 
L  e.,  lands  belonging  to  Individuals  and  not 
to  the  state  or  the  levee  board.  Without 
pursuing  this  particular  branch  of  the  in- 
quiry any  further,  and  without  entering  upon 
the  consideration  of  the  question  of  the  pur- 
pose, if  such  purpose  existed,  in  withdraw- 
ing from  the  levee  board,  by  section  15,  of 
the  act  of  1890,  lands  which  had  been  grant- 
ed to  H  by  section  10,  enough  has  been  said 
to  show  that  the  action  of  the  Commission* 
era  of  the  Bed  River  District,  in  applying  to 
the  Auditor  and  Register  for  a  deed  to  the 
lands  In  question  and  in  subsequently  selling 
the  lands,  and  the  action  of  the  Auditor  and 
Register  in  executing  the  deed  as  requested, 
presents  a  case,  not  of  plain  disregard  of 
law  and  authority,  but,  of  public  officers  dls- 
cliarging  the  duties  imposed  upon  them  in 
accordance  with  their  reading  of  the  man- 
date under  which  they  bold  their  positions 
and  are  compelled  to  act  The  commission- 
ers were  bound  to  Interpret  the  law  In  order 
to  know  what  assets  they  could  rely  on  tot 
the  prosecution  of  the  work  they  were  ex- 
pected to  do,  and,  reaching  the  conclusion 
tbat  the  lands  in  question  tiad  been  convey- 
ed to  them  for  tbat  purpose,  and  bad  not 
been  withdrawn,  did  no  more  than  their  duty 
in  requesting  ttte  Auditor  and  Register  to 
make  them  a  merchantable  title  thereto. 
And  the  Auditor  and  Register  were  similarly 
situated;  that  Is  to  say,  as  the  law  Imposed 
on  them  the  duty  of  executing  a  formal  In- 
strtunent  vesting  In  the  Board  of  Commis- 
sioners title  to  the  lands  intended  to  be  con- 
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veyed,  they  were  bound  to  Interpret  the  law 
In  order  to  find  out  what  lands  they  were  to 
include  in  such  instrument 

The  record  does  not  show  that  such  was 
the  case,  but  it  may  be  that  these  several 
agents  were  advised  by  the  law  officers  of 
the  state.  At  all  events,  there  Is  not  the 
faintest  suggestion  that  they  did  not  in 
good  faith,  exercise  their  best  Judgment  in 
the  matter,  and  there  can  be  no  doubt  tbat 
they  were  acting  within  the  scope  of  the  gen- 
eral authority  conferred  on  them  by  the 
state;  the  result  being  that  there  was  plac- 
ed on  record,  In  the  parish  of  Avoyelles,  a 
title  from  the  state  to  the  board  to  certain 
lands  which,  by  the  terms  of  the  law,  had 
apparently  been  conveyed  to  the  board  by  the 
state  Itself;  that  the  board  sold  the  lands, 
under  authority  equally  patent  upon  the 
face  of  the  law,  to  innocent  third  persons 
purchasing  upon  the  faith  of  the  record  and 
of  the  law  authorizing  it;  and  that  the 
board,  having  received  the  price,  has  devot- 
ed It  to  the  purposes  to  which  the  law  dedi- 
cated the  lands,  while  the  lands  have,  in  the 
meanwhile,  been  sold  and  resold,  and,  per- 
haps, divided  and  improved,  according  to  the 
views  of  those  who,  with  such  good  reason, 
believed  themselves  to  be  the  owners. 

Matters  having  reached  the  condition  thus 
stated,  relator  appears  and  shows  that  near- 
ly six  years  after  the  Auditor  and  Register 
had  executed  the  instrument  conveying  tl>e 
lands  to  the  Red  River  Commissioners,  and 
after  the  lands  bad  been  sold  by  the  latter 
and  resold  by  its  vendees,  it  (the  Board  of 
Commissioners  of  the  Saline  Levee  and 
Drainage  District)  bad  also  been  created  an 
agent  of  the  state,  and  that  in  creating  it 
the  state  bad  granted  to  it  not  the  lands  in 
question,  but  (speaking  as  of  date  July  S, 
1906)  "all  lands,  now  belonging,  or  tliat  may 
hereafter  belong,  to  the  state  •  •  •  and 
embraced  within  the  limits  of  the  Saline 
Levee  and  Drainage  District";  and,  upon 
the  basis  of  the  grant  so  worded,  relator 
asks  that  the  Auditor  and  Register  be  order- 
ed, by  mandamus,  to  execute  deeds  convey- 
ing to  It  the  same  lands  tbat  these  officers, 
some  seven  years  ago,  conveyed  to  the  Board 
of  Commissioners  of  the  Red  River  District 
We  can  hardly  assume,  however,  that  In 
creating  the  Saline  Levee  and  Drainage  Dis- 
trict the  General  Assembly  acted  In  ignor- 
ance of  the  fact  that  the  Auditor  and  Regis- 
ter, interpreting  the  grant  contained  in  the 
acts  of  1890,  and  1892,  had  conveyed  the 
lands  to  the  Red  River  District  and  we  do 
not  find  tbat  the  act  of  1906,  or  any  other 
legislation  enacted  since  the  year  1900,  re- 
pudiates or  questions  that  conveyance.  We 
can  therefore  discover  no  basis  upon  which 
to  predicate  the  order  prayed  for.  Relator's 
idea  of  what  the  Auditor  and  Register  and 
the  Commissioners  of  the  Red  River  Dis- 
trict should  have  done  In  the  matter  is,  to 
say  the  least  no  more  authoritative  than  are 
the  ideas  upon  which  those  other  representa- 
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tlves  of  the  ezecntlTe  department  have  act- 
ed, and  tbe  state  Kself,  through  the  lawmak- 
ing power,  appears  to  bare  acQnleaced  In  the 
view  adopted  by  the  latter. 

In  view  of  tbe  situation  as  thus  presented, 
and  of  the  fact  that  title  to  the  lands  here 
claimed,  made  by  the  respondents,  acting  as 
state  agents,  within  the  limits  of  their  ap- 
parent power,  and  valid  upon  Its  face.  Is 
outstanding  in  third  persons,  we  are  of  opin- 
ion that  relator,  exhibiting  no  special  au- 
thority in  tbe  premises,  has  no  standing  to 
discredit  such  title,  and  hence  has  no  stand- 
ing to  prosecute  this  suit 

The  judgment  appealed  from  la,  therefore, 
a£9rmed. 

BREAUX,  a  J.,  takes  no  part 


(122  La.  «2t) 

No.  17,037. 

COLEMAN  V.  FIRE  INS.  PATROL  OF  NEW 
ORLEANS. 

(Supreme  Court  of  Louisiana.    Nov.  16,  1908. 
Rehearing  Denied  Jan.  18,  1909.) 

1.  OHABims   (§   46*)— Fibs   Insobahoe  Fa- 
TBOi/— Negligence— Liabilities. 

Defendant,  an  association  organized  under 
Act  No.  115,  p.  186.  of  1902,  composed  of  In- 
surance companies  doin^  busmess  m  New  Or- 
leans, and  having  authority  to  maintain  a  corps 
of  men  and  suitable  apparatus  to  save  life  and 
property  at  and  after  nres,  and  which  is  sup- 
ported by  assessments  levied  on  all  persons,  nat- 
ural or  artificial,  engaged  in  tbe  fire  insurance 
business  in  said  city,  is  a  private  association, 
whose,  main  purpose,  aa  appears  from  a  rea- 
sonable construction  of  the  law  under  which  it 
is  established,  is  to  minimize  tbe  losses  and 
promote  the  pecuniary  interests  of  its  members, 
and  Is  neither  a  public  corporation  nor  a  pub- 
lic charity,  and  it  is  liable  in  damages  for  in- 
juries sustained  by  a  member  of  the  ore  depart- 
ment, engaged  in  the  discharge  of  his  duties,  aa 
the  result  of  the  negligence  of  its  servants  in 
driving  one  of  its  vehicles  through  the  streets 
of  the  city ;  and  this,  notwithstanding  that  tbe 
statute  referred  to  includes  the  saving  of  life 
among  the  purposes  for  which  such  associations 
may  be  established,  and  prohibits  them  from 
charging  for  their  services  or  from  distinguish- 
ing between  insured  and  uninsured  property. 

[E!d.  Note.— For  other  cases,  see  Charities, 
Cent  Dig.  {  103;   Dec  Dig.  f  46.*] 

2.  MumOIPAL     COKPOBATIORS     (i    708*)- USB 

OF  STBEET8— Right  of  Wat— Fibe  Depabt- 

JIEHT— INSUBANCE  PaTBOL. 

Construing  Act  No.  83,  p.  114,  of  1894, 
granting  the  right  of  way  through  the  streets 
of  New  Orleans  to  the  fire  department,  with 
Act  No.  115,  p.  186,  of  1902,  granUng  a  similar 
right  to  the  fire  insurance  patrol,  it  is  clear  that 
whilst,  aa  between  the  patrol  and  tbe  public, 
such  right  is  vested  in  the  patrol,  the  right 
granted  to  the  fire  department  is  paramount  to, 
and  is  wholly  onafFected  by,  that  granted  to  the 
patrol. 

[Ed.  Note. — For  other  ctues,  see  Municipal 
Corporations,  Cent  Dig.  {  151S;  Dec.  Dig.  t 
706.*] 

Provosty,  J.,  dissenting. 
(Syllabus  by  the  Court.) 


Appeal  from  CMI  District  Court,  Parish  of 
Orleans ;  Fred  Durlere  King,  Judge. 

Action  by  David  Coleman  against  the  Fire 
Insurance  Patrol  of  New  Orleans.  Judgment 
for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

McCloBkey  &  Benedict,  for  appellant 
George  W.  Flynn,  for  appellee. 

Statement  of  the  Case; 

MONROE.  J.  Plaintiff,  who  was  one  of 
the  officers  in  charge  of  hook  and  ladder 
truck  No.  4,  of  the  New  Orleans  fire  depart- 
ment, was  injured,  whilst  going  to  a  fire,  as 
the  result  of  a  collision  between  the  truck  and 
fire  patrol  wagon  No.  4,  belonging  to  the 
fire  insurance  patrol  of  New  Orleans,  and, 
having  brought  this  suit  for  damages,  obtain- 
ed Judgment  for  $1,600,  from  which  the  fire 
insurance  patrol  has  appealed. 

The  facts,  as  they  appear  to  us,  from  tbe 
evidence,  are  as  follows: 

On  the  night  of  June  23,  1905,  between  11 
and  12  o'clock,  an  alarm  of  Are  was  sounded 
from  the  comer  of  Ursullne  and  Broad 
streets,  and  the  truck  started  to  the  fire.  Tbe 
wagon  also  started  on  the  same  mission  (from 
Its  house,  which  is  probably  a  mile  or  more 
from  that  of  the  truck),  and  approached  tbe 
comer  of  Galvez  and  Dumalne  streets,  by 
way  of  Galvez,  whilst  the  truck  approached 
the  same  comer  by  way  of  Dumalne  street; 
Galvez  street  being  paved,  and  Dumalne 
street  having  a  street  car  track,  which  was 
engaged  by  tbe  wheels  of  the  truck,  neither 
street,  at  tbe  point  of  intersection,  being 
over,  say,  35  or  40  feet  in  width.  The  truck 
carried  nine  men,  and  is  said  to  weigh,  with 
its  load,  some  7,200  or  7,500  pounds ;  the  wag- 
on carried  seven  men,  and  is  supposed  to 
weigh  (also  loaded)  5,000  or  5,200  pounds. 
Each  vehicle  was  drawn  by  two  horses.  The 
night  was  dark,  and  we  Infer  that  the  lights 
intended  to  be  provided  by  the  city  were  tem- 
porarily out  of  commission.  The  witnesses 
for  plaintiff  and  defendant,  respectively,  tes- 
tify that  the  gongs  on  tbe  vehicles  upon 
which  they  were  riding  were  sounded  as  they 
approached  the  comer,  but  that  they  did  not 
hear  the  gong  of  the  other  vehicle.  The  un- 
disputed facts  are:  That  the  truck  approach- 
ed the  comer,  by  way  of  the  car  track  (on 
Dumalne  street),  at  the  speed  at  which  such 
vehicles  usually  respond  to  the  alarm  of  fire ; 
that  the  wagon  approached  along  the  middle 
of  Galvez  street  at  a  speed  which  will  be  tbe 
subject  of  further  consideration ;  that,  as  the 
result  of  the  collision,  the  truck,  through  Its 
acquired  momentum  carried  onward,  past  the 
point  of  collision  and  past  the  line  of  Galvez 
street,  was  turned  over  upon  the  further  side 
of  Dumalne  street  and  its  crew  thrown  vio- 
lently to  the  ground,  the  driver  being  so  seri- 
ously Injured  that  be  died  within  a  couple  of 
days,  tbe  captain,  who  was  riding  with  tbe 
driver,  and  the  lieutenant  (plalntltT)   being 
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knocked  senseless,  and  the  latter  otherwise 
Injured,  and  several  other  men  receiving  in- 
juries of  a  less  serloos  character;  the  track 
itself  not  being  vei?  badly  damaged.  Upon 
the  other  hand,  save  for  a  slight  scratch  or 
abrasion  of  the  skin,  received  by  the  captain, 
who  was  driving,  no  one  on  the  wagon  was 
Injared,  nor  was  the  wagon  overturned.  The 
pole  was,  however,  broken  In  two,  the  dash- 
board was  damaged,  and  the  horses,  or  one 
of  them,  received  some  injuries.  The  evi- 
dence satisfies  us  that  the  pole  of  the  wagon 
came  in  contact  with  tlie  truck  at  a  point  a 
short  distance  behind  the  near  front  wheel 
<xt  the  latter,  from  which  we  conclnde  that 
the  beads  of  the  truck  horses  were  at  tliat 
moment  from  12  to  X6  feet  beyond  the  place 
of  collision.  There  was  some  attempt  to 
show,  or  rather  to  theorize  to  the  effect,  that 
the  patrol  people  were  at  fault  in  not  taking 
a  more  direct  route  (than  by  Oalves  street) 
from  their  bonse  to  the  fire,  and  Uiat  the  col- 
lision might  Iiave  been  attributable  to  some 
defect  in  the  sight  of  the  driver  of  the  wag- 
on; and,  on  the  other  hand,  one  of  the  wit- 
nesses for  the  defendant,  who  was  riding  on 
the  step  at  the  tail  of  the  wagon  and  saw 
nothing,  propounds  the  theory  that  the  truck 
was  capsized  by  reason  of  the  attempt  of  the 
driver  to  turn  the  hind  wheels  off  the  car 
track.  We  dispose  of  these  theories  by  say- 
ing that  they  are  not  only  unsupported  by  the 
evidence  but  are  disproved.  We  find  that 
King,  a  witness  called  on  behalf  of  defend- 
ant, testified  that,  on  the  night  of  the  ao 
ddent  he  was  engineer  of  steam  fire  engine 
No.  26,  which  has  its  house,  approximately, 
In  the  neighborhood  in  which  the  bouse  of 
patrol  wagon  No.  4  is  situated,  so  that.  In 
going  to  the  flre  in  question,  they  would  or- 
dinarily have  taken  the  same  route;  and  we 
infer  that  the  witness  was  called  to  prove 
that  the  direct  route  was  considered  Impos- 
sible, and  thus  explain  why  It  was  that  the 
patrol  wagon  was  driven  by  way  of  Qalvez 
street,  a  route  which  seemed  circuitous,  and 
the  witness  testified  that  No.  26  was  driven 
by  the  way  of  Galvez  street  for  the  reason 
stated.  He  also  said  that  the  wagon  and  No. 
26  were  driven  down  Galvez  street  for  some 
distance,  side  by  side,  but  that,  shortly  before 
they  reached  Dnmalne  street,  be  called  to  the 
driver  of  the  engine  to  pull  up ;  thus: 

"Q.  Tou  were  right  l>etiind  the  wagon?  A. 
Yes,  tar,  we  came  down  the  woods  side  of 
Galvex  street  and  they  went  down  the  river  side, 
and  we  palled  np.  I  holloed  from  the  bunker 
to  the  driv^  'Mike,  pall  up' ;  I  didn't  want  no 
collision.  We  let  the  wagon  go  by  as— pulled 
ap— and  we  came  In  the  wake  of  the  wagon,  and 
the  track  bad  an  accident.  Q.  As  a  matter 
of  tact,  weren't  yoa  and  patnn  4  racing  that 
nicbt  oat  Galvez  street?  A.  No,  sir;  they  were 
on  the  river  side  of  Galvez  and  we  were  on 
the  woods  side,  but  we  were  side  and  side,  op- 
posite one  another,  and  I  was  afraid,  myself, 
there  might  be  a  collision,  and  I  holloed  from 
the  banker—  I  says:  'Pull  up,  and  let  the 
little  wagon  go  by.'  That  team  was  the  fastest ; 
of  course,  the  wagon  (engine)  driver  had  sense 
enough  to  do  that  himself.  We  always  cave 
way  to  those   people.     By  the  0>urt:    K^ver 


mind  that,  Mr.  Witness;  Just  answer  the  ques- 
tions. By  Mr.  Flynn  (counsel  for  plaintiff): 
Q.  Now,  your  team  pulled  up?  A.  Yea,  sir; 
they  went  right  on.  Q.  Did  yoa  see  the  wagon 
when  it  struck  the  track?  No,  sir,  I  didn't  see 
that  because  I  was  a  block  behind  it." 

We  also  find  that  the  other  witnesses  (five 
In  number)  who  were  called  by  defendant, 
and  all  of  whom  were  on  the  wagon  when  the 
collision  occurred,  testify  that  the  horses  of 
the  wagon  were  brought  under  control,  and 
the  wagon  "slowed  down"  (or  sometlilng  to 
that  effect),  just  before  they  reached  Dumalne 
street  Tbua:  Manning,  lieutenant  and  driv- 
er: 

"Q.  Now,  just  before  yoa  reached  Dumalne 
street,  upon  which  there  is  a  car  track,  what 
did  you  do?  A,  I  palled  ap  the  horses,  slacked 
their  speed,  and  put  the  brake  on,  and  bad  them 
under  control." 

Ray,  an  employig  of  the  patrol,  who  was 
seated  beside  Manning  on  the  wagon: 

"Q.  Do  vou  recall  anything  that  Ueutenant 
Manning  did,  just  before  he  got  to  Damaine 
street?  A.  He  slowed  up,  as  usual,  to  look  out 
for  the  cars.  Q.  Yoa  recollect  that,  positively? 
A.    Yes,  sir;   I  do,  sir." 

Mouret,  another  patrolman: 

"Q.  •  •  •  Now,  do  yoa  know  what  the 
driver,  Mr.  Manning,  did,  l>efore  he  arrived  at 
Dumaine  street?  A.  I  know  that  Mr.  Manning 
palled  up  a  little,  as  usual,  as  it  was  a  car 
crossing.  Q.  Do  you  remember  that?  A.  1 
am  positive  i  do." 

Timlin,  captain  of  the  patrol: 

"Q.  Well,  do  ^ou  remember  whether  or  not 
Lieutenant  Manning  pulled  up  his  horses  that 
night,  before  he  reacned  Dumaine  street?  A. 
Tea,  sir ;  twice,  after  we  crossed  the  bridge  that 
night — at  St.  Peter  street  and  at  Dumaine 
street." 

After  plaintiff  recovered  consciousness,  he 
was  taken  to  the  Charity  Hospital,  where  his 
left  foot  was  put  up  in  a  plaster  bandage. 
He  was  then  taken  home,  and  he  called  Dr. 
De  Grange  to  remove  the  bandage,  which  bad 
become  Insupportable.    The  doctor  says: 

"I  took  It  off  and  found  that  he  had  suffered 
a  contusion  of  the  foot,  with  a  strain,  or  sprain, 
of  the  ankle.  •  •  •  Some  of  the  ligaments 
on  the  anterior  aspect  of  the  foot,  outer  and 
lateral,  were  very  likely  torn.  There  was  con- 
siderable swelling.  •  *  •  He  was  unable  to 
walk,  possibly,  for  a  couple  of  weeks,  and  then 
he  was  unable  to  attend  to  his  duties  up  to  the 
time  I  sent  him  back  to  work." 

Other  evidence  shows  that  plaintiff  was 
able  to  get  about  on  crutches  at  the  end  of 
two  weeks,  and  that  he  was  able  to  return  to 
bis  work  on  November  6,  1908,  something 
over  five  months  after  be  bad  been  injured. 
It  also  appears  that  a  number  of  bis  teeth 
were  knocked  out,  broken,  or  loosened  In  the 
collision,  necessitating  the  services  of  a  den- 
tist, and  that,  save  with  respect  to  bis  teeth, 
his  injuries  are  not  permanent 

Opinion. 

Defendant  after  pleading  the  exceptions, 
"no  cause  of  action"  and  "vagueness,"  an- 
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■wered,  denying  ne^gence^  and  alleging 
that— 

"yonr  respondent  was  In  the  discharge  of  its 
duties  upon  the  night  in  question ;  *  *  * 
that  it  was  specially  authorized  to  be  where  It 
was  at  the  time  of  said  collision,  equally  with 
the  engine  or  apparatus  of  the  New  Orleans  Fire 
Department,  by  virtue  of  the  law  in  such  cases 
made  and  provided,  and  especially  of  Act  No. 
115,  p.  186,  of  19Q2." 

Tnming  to  the  act  referred  to,  we  find  that 
It  is  entlUed: 

"An  act  to  provide  for  the  organization  and 
maintenance  of  associations  formed  for  the  pro- 
tection and  saving  of  human  life  and  property, 
in  case  of  fire,  in  cities  having  a  population  of 
60,000,  or  more,  and  providing  for  the  enforce- 
ment of  the  provisions  of  this  act," 

— and  that  It  provides.  In  snbatance,  as  fol- 
lows, to  wit: 

Section  1  authorizes  the  fire  Insurance  com- 
panies, doing  bnslness  In  any  city  having 
50,000  or  more  of  population,  to  organize  an 
association,  to  be  known  as  the  "Fire  Insur- 
ance Patrol"  of  such  city,  for  the  purpose  of 
protecting  life  and  property  from  fire,  and 
provides  that  the  association  shall  make  no 
charge  for  Its  services  and  no  discrimination 
between  insured  and  uninsured  property. 

Section  2  provides  that  every  company 
regularly  licensed  and  authorized  to  do  busi- 
ness shall  be  eligible  to  membership  In  the 
association,  and  shall  have  one  vote  for  each 
$1,000  of  premiums  reported  for  assessment 

Section  3  provides  that,  when  two-thirds  of 
the  companies  in  any  city  shall  have  formed 
an  association,  the  officers  shall  file  a  copy 
of  the  constitution  and  by-laws  and  list  of 
members  with  the  Secretary  of  State,  who 
shall  give  his  approval  if  the  association  has 
been  formed  In  accordance  with  the  law. 

Section  4  confers  upon  associations  organ- 
ized under  the  law  power  to  provide  and 
maintain  a  corps  of  men  with  suitable  ap- 
paratus, to  save  and  preserve  life  and  prop- 
erty, at  and  after,  fires,  and  authorizes  such 
men  to  enter  buildings  and  protect,  save,  and 
remove  property — 

"provided,  however,  that  nothing  In  this  act 
shall  be  so  construed  as  to  lessen,  in  any  way, 
the  authority  of  the  fire  department  *  •  • 
or  to  warrant  or  justify  any  interference  with 
them  in  the  performance  of  their  duties." 

Section  5  provides  that  the  teapis  and  ap- 
paratus of  such  associations  shall  have  the 
same  right  of  way  whilst  going  to  a  fire  as 
the  fire  department — 

"•  •  •  and  any  violations  of  the  street  right 
of  such  associations  sliall  be  punished  in  the 
same  manner  as  is,  or  may  hereafter  be,  pro- 
vided for  the  violations  of  the  rights  of  fire  de- 
partments," etc. 

Section  6  authorizes  the  associations.  In 
order  to  carry  out  the  purposes  for  which 
they  may  be  organized,  to  require  a  state- 
ment to  be  furnished  annually,  by  all  cor- 
porations, associations,  underwriters,  agents, 
or  persons,  of  the  aggregate  amount  of  pre- 


miums received  for  Insuring  real  and  per- 
sonal property.  In  the  cities  In  which  such 
associations  are  domiciled,  from  loss  by  fire, 
for  the  12  months  next  preceding  the  Slst 
day  of  December  of  each  year — 

"*  *  *  said  returns  shall  specify  the  amonnt 
of  gross  premiums  written  by  s>ich  insurance 
company,  association,  or  agent,  during  the  said 
12  months,  on  all  policies  of  all  kinds  on  risks 
located  in  cities  in  which  fire  insurance  patrol 
associations  may  have  been  organized  under  the 
provisions  of  this  act,  deducting  only  return 
premiums  paid  and  premiums  paid  for  reinsur- 
ance in  companies  authorized  to  do  bnslness  in 
the  state  of  Louisiana,  after  dedncting  from 
such  premiums  paid  for  reinsurance,  return 
preminms  received  on  such  cancelled  reinsur- 
ance during  the  said  12  months.  No  relnsuiv 
ance  in  companies  not  authorized  to  do  busi- 
ness in  Louisiana  sliall   be  deducted." 

Section  7  authorizes  the  president,  board 
of  directors,  or  executive  committee,  of  any 
association  organized  under  the  act  to  fix  the 
assessments  of  the  members  In  proportloD 
to  premiums  returned  as  received,  such  as- 
sessments to  be  based  on  the  estimated  ex- 
penses for  the  year,  and  not  to  exceed  2 
per  cent,  of  such  premiums,  and  to  be  paid 
quarterly.  In  advance. 

Section  8  makes  it  the  duty  of  the  secre- 
tary of  any  such  association  to  report  ta 
the  Secretary  of  State  any  companies  neg- 
lecting to  make  returns  of  premiums,  and  tO' 
pay  the  amounts  assessed  against  them,  and 
makes  It  the  duty  of  the  Secretary  of  State 
to  collect  such  amounts  and  pay  them  over 
to  the  association. 

Section  9  makes  It  the  dnty  of  the  Secre- 
tary of  State  to  revoke  the  license  of  any 
company  falling  to  pay  the  amount  of  lt» 
assessment  within  15  days  from  demand, 
such  revocation  to  stand  until  payment  shall 
have  been  made. 

Section  10  authorizes  associations  already 
formed  to  continue  upon  accepting  the  pro- 
visions of  the  act 

The  act  contains  no  repealing  clause,  and, 
at  the  time  of  Its  passage,  there  was  al- 
ready on  the  statute  books  "an  act  to  form 
a  fire  department  for  the  city  of  New  Or- 
leans," etc.  (being  No.  83,  p.  114,  of  1894), 
section  15  of  which  reads: 

"The  officers  and  men  of  the  fire  department, 
with  their  apparatus  of  all  kinds,  when  on  duty, 
shall  have  the  right  of  way  to  any  fire  and  in 
any  highway,  street,  or  avenue,  over  any  and 
all  vehicles  of  an:r  kind  except  those  carrying 
United  States  maol ;  and  any  person,  in,  or 
upon,  or  driving,  any  vehicle  who  shall  refuse 
the  right  of  way,  (to)  or,  in  any  way  obstruct, 
any  fire  apparatus  or  any  of  said  ofiicers  while 
in  the  performance  of  duty,  shall  be  deemed 
guilty  of  a  misdemeanor,"  etc 

Construing  the  two  laws  together,  and 
considering  that  the  purpose  of  the  act  of 
1894  in  providing  a  public  necessity 'at  public 
expense  is  wholly  public,  whilst  the  main 
purpose  of  the  act  of  1902  Is  to  enable  cer- 
tain corporations,  established  for  private 
gain,  to  protect  their  own  Interests,  we  think 
It  clear  that  whilst,  as  between  the  insur- 
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ance  patrol  and  the  pnbllc,  tbe  patrol  baa 
the  right  of  way  In  the  streets  for  Its  ap- 
pamtns,  the  paramount  right  granted  to  the 
fire  department  remains  wholly  nnaffected, 
for  It  will  be  observed  that,  though  section 
5,  p.  188,  of  the  act  of  1902,  proyldes  that 
tbe  teams  and  apparatus  of  the  association 
(or  patrol) — 

"shall  have  the  same  right  of  way,  wbilst  go- 
ing to  a  fire,  as  the  fire  department  •  •  * 
and  anjr  violation  o(  the  street  rights  of  sach 
association  shall  be  prosecuted  in  the  same  man- 
ner  as  is,  or  may,  hereafter,  be  provided  for 
tbe  violation  of  the  rights  of  the  fire  depart- 
ment" 

— the  preceding  section  (4),  which  authorizes 
tlie  association  to  jmaintain  and  use  its  ap- 
paratus, etc.,  contains  tbe  clause  (qualifying 
all  the  powers  conferred  by  the  act): 

"Provided,  however,  that  nothing  in  this  act 
shall  be  so  construed  as  to  lessen,  in  any  way, 
the  aothority  of  the  fire  department  of  the  city 
in  which  such  association  shall  have  its  domi- 
cile or  to  warrant  or  justify  any  interference 
with  them  in  the  performance  of  their  duties." 

The  obligation  which  rests  upon  the  offi- 
cers and  men  of  the  patrol,  in  responding  to 
a  fire  alarm,  to  be  on  the  lookout  for  the 
apparatus  of  the  fire  department,  is  therefore 
more  imperative  than  is  that  of  the  officers 
and  men  of  the  flre  department  to  be  on  the 
lookout  for  the  apparatus  of  tbe  patrol. 

But,  apart  from  that  obligation,  we  are 
of  opinion  that  liability  for  the  accident  In 
question  is  fixed  upon  the  defendant,  with 
reasonable  certainty,  by  the  testimony,  main- 
ly, of  Its  own  witnesses.  The  testimony  of 
King,  to  tbe  effect  that  engine  26  and  the 
patrol  wagon  came  down  Oalvez  street,  side 
by  side,  and  that  he  called  to  the  driver  of 
the  engine  to  pull  up  and  let  the  wagon  get 
ahead,  because  it  had  the  best  team,  and 
because  be  did  not  want  a  collision,  presents 
an  unmistakable  picture  to  tbe  mind;  and 
tbe  fact  tbat  the  wagon  reached  Dumaine 
street  300  feet  in  advance  of  the  engine  does 
not  imply  that  it  had  slackened  tbe  speed 
which  had  enabled  it  to  secure  tbat  advan- 
tage, nor  is  there  lacking  affirmative  tes- 
timony on  the  subject  Thus,  Caverelo,  the 
fireman  of  the  truck,  testifies  that  he  saw  the 
wagon  as  plainly  as  be  saw  the  attorney 
who  was  interrogating  him,  that  he  did  not 
Jump  off  the  truck,  because  he  "never  had 
tbe  slightest  Idea  that  they  were  going  to 
hit  It,"  as  they  had  plenty  of  room  In  which 
to  slack  up,  but  that  "they  Just  continued 
on  at  a  full  Jump.  If  it  had  been  a  car,  it 
would  be  the  same  thing;  they  would  have 
gone  clear  through  it"  And  tbe  testimony 
of  Relchert,  a  bystander  at  the  time,  is  much 
to  tbe  same  tf  ect  But,  accepting  as  true 
the  testimony  of  all  the  witnesses  who  were 
on  tbe  wagon,  to  the  effect  that  the  driver 
pulled  up  the  horses,  slacked  their  speed, 
and  had  them  under  control,  before  the  wag- 
an  "reached  Dumaine  street  upon  which 
there  was  a  car  track,"  and  we  have  the 


unexplained,  and  unexplalnable,  fact  that, 
with  the  horses  under  control,  the  wagon 
was  allowed  to  run  Into  the  side  of  tbe 
truck,  at  a  point  some  12  or  15  feet  behind 
tbe  beads  of  the  truck  horses,  with  such 
force  as  to  break  its  own  pole  and  overturn 
the  truck,  though  the  latter  is  said  to  weigh 
about  half  as  much  again  as  the  wagon. 

Counsd  for  defendant  propounds  the  theo- 
ry that  tbe  fire  Insurance  patrol,  as  author- 
ized and  established  by  the  act  of  1902,  is  a 
public  charity,  to  which  the  doctrine  of  re- 
spondeat superior  has  no  application,  and 
they  refer  tbe  court  to  certain  authorities 
as  supporting  their  view,  to  wit:  A.  ft  B. 
Enc.  of  Law  (2d  Ed.)  vol.  20,  p.  120R,  to  the 
effect  that:  ,,^ 

"As  the  dnt^  to  extinguish  fires  is  a  public 
service,  a  municipal  corporation  Is  not  liable  for 
the  negligence  of  its  firemen  or  the  ineCBciency 
of  its  fire  department" 

Beach  on  Public  Corporations,  vol.  1,  p. 
754,  f  744,  to  the  same  effect 

The  doctrine  thus  stated  is  founded  upon 
the  familiar  principle  tbat  a  municipal  cor- 
poration is  not  liable  in  damages  for  Its  fail- 
ure to  discharge,  or  the  manner  in  which  it 
discbarges,  an  obligation  which  is  discretion- 
ary or  Judicial,  as  contradistinguished  from 
those  that  are  absolute  or  perfect  and  that 
the  obligation  with  respect  to  the  mainte- 
nance of  a  flre  department  and  the  extinguish- 
ment of  fires  belongs  to  the  latter  class. 

Tule  et  al.  v.  City  of  New  Orleans,  25  La. 
Ann.  394,  in  which  it  was  held  that: 

"The  Firemen's  Charitable  Association  has  al- 
ways been  a  voluntary  one ;  its  members  are 
not  paid ;  and  the  $12,000  [should  be  $120,000] 
per  annum  allowed  them  out  of  the  city  treas- 
ury is  only  a  subsidy  to  enable  the  association 
to  carry  out  its  objects." 

The  only  defendant  before  tbe  court  In  tbe 
case  cited  was  the  city  of  New  Orleans,  con- 
cerning the  relations  of  which  with  the  plain- 
tiff, the  court  said: 

"There  is  no  contract  expressed  or  implied, 
between  the  citizens  and  the  city  of  New  Or- 
leans to  indemnify  them  for  any  loss  which  may 
occur  to  them  by  reason  of  the  bumine  down 
of  their  houses,  except  in  cases  speciaHy  pro- 
vided by  law" — 

which  doctrine  la  supported  by  a  number  of 
adjudications  by  the  courts  of  other  states 
mentioned  In  counsel's  brief. 

We  are  next  referred  to  tbe  case  of  "Flre 
Insurance  Patrol  v.  Boyd,  120  Pa.  624,  15 
Atl.  553,  1  L.  R.  A.  417,  6  Am.  St  Rep.  745, 
from  the  opinion  in  which,  the  following  ex- 
cerpt Is  made,  to  wit: 

"The  insurance  patrol  company,  whose  object, 
as  described  by  its  charter,  i»  'to  protect  nnd 
save  life  and  property  in,  or  contiguous  to, 
burning  buildings,  and  to  remove  and  take 
charge  of  such  property  or  any  part  thereof, 
when  necessary,'  is  a  public  chanty,  although 
tbe  evidence  shows  that  it  is  a  corporation 
without  capital  stock  or  money  capital,  and  that 
it  is  supported  by  voluntary  contributions,  de- 
rived from  different  insurance  companies  ;  it  ap- 
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pparing  that,  in  protecting  property,  no  di*- 
tinctiou  is  made  between  insured  property  and 
uninsured  property,  and  that  no  profits  and  divi- 
dends  are  made  and  divided  among  the  corpora- 
tort.  Such  corporations,  bavinc  no  funds  which 
have  not  been  contributed  tor  the  purposes  oi 
charity,  cannot  be  rendered  liable  for  injuries 
occasioned  by  the  negligence  of  serrants  or 
agents." 

We  are  unable  to  concur  In  the  view  that, 
where  private  corporatlonB,  engaged  In  the 
business  of  insuring  property  against  flte,  in 
their  own  interest,  and  with  a  view  to  mini- 
mizing their  own  losses,  employ  agents  to 
save  the  property  insured  by  them,  or  to  aid 
in  the  extinguishment  of  the  fire  insured 
against,  they  are  to  be  considered  charitable 
organizations,  merely  because,  in  the  Instru- 
ment under  which  they  are  allowed  to  as- 
Bodate  themaelvea  for  the  employment  of 
such  agents,  It  Is  declared  that  the  pnrpow 
Is  to  save  life,  as  well  as  property,  and  that 
no  discrimination  is  to  be  made  between  prop- 
erty that  is  insured  and  that  which  is  not 
nor  yet  because  there  la  no  provision  In  the 
instrument  for  the  formal  declaration  of 
dividends.  The  Supreme  Ooiurt  of  Massa- 
chusetts, in  a  case  similar  in  most  respects 
to  that  now  under  consideration,  has  dis- 
posed of  the  theory  suggested  by  the  learned 
counsel,  and  of  the  decision  in  the  case  above 
referred  to,  as  follows: 

"The  chief  grounds  on  which  it. is  contended 
that  the  work  of  the  corporation  is  a  pablic 
charity  are  the  language  which  refers  to  the 
preservation  of  life  and  property,  in  general 
terms,  and  the  practice  of  the  defendant  to  have 
no  regard  to  ownership,  and  to  make  no  dis- 
tinction between  insured  and  uninsured  prop- 
erty. But  these  are  of  little  significance  in  view 
of  other  provisions  of  the  statute,  and  especially 
in  view  of  the  fact  that  it  is  impracticable  for 
the  defendant  to  conduct  its  business  in  any 
other  way.  The  defendant  places  great  reliance 
upon  Fire  Insurance  Patrol  v.  Boyd,  120  Pa. 
624,  15  AU.  553,  1  U  B.  A.  417,  6  Am.  St 
Rep.  745,  which  somewhat  resembles  the  case 
at  bar.  But  in  that  case  membership  in  the 
corporation  was  open  to  everybody,  ana  the  ex- 
penses were  wholly  paid  by  voluntary  contribu- 
tions. The  facts  so  differed  from  those  of  the 
present  case  that,  if  the  decision  were  binding 
in  this  jurisdiction,  it  would  not  be  decisive  of 
the  question  before  us.  We  are  of  the  opinion 
that  defendant  is  not  a  pubiic  charitable  cor- 
poration, and  that  it  is  liable  for  the  negli- 
gence of  its  servants.  See  Donnelly  v.  Boston 
Oatholic  Cemetery  Ass'n,  146  Mass.  165,  15 
N.  E.  505;  6  New  England  Rep.  741;  Coe 
V.  Washington  Mills,  149  Mass.  6«,  21  N.  E. 
966."  Newcomb  v.  Boston  Protection  Depart- 
ment, 151  Mass.  216,  24  N.  B.  39,  6  L.  R.  A. 
778,  followed  in  Bates  v.  Worcester  Protective 
Department,  117  Mass.  184,  68  N.  El  274. 

We  concor  In  the  view  thus  expressed  by 
the  Supreme  Court  of  Massachusetts,  and, 
holding  that  defendant  is  not  a  cliaritable 
organization,  find  it  unnecessary  to  go  further 
and  consider  the  question  whether,  if  It  could 
be  so  regarded,  it  would  be  immune  from  lia- 
bility for  damages  resulting  from  a  negli- 
gent killing  or  injury,  by  Its  agent,  of  a  mu- 
nicipal officer,  acting  In  the  discharge  of  bis 


duty,  upon  a  public  street  over  whidi  a  right 
of  way,  paramount  to  that  of  defendant,  ia 
granted  him  by  law. 
Judgment  affirmed. 

PROVOSTX,  J.,  dissenta. 


(122  L«.  S39) 

No.  17,182. 
LEE  T.  POWELL  BROS.  &  SANDERS  CO.. 

Limited,  et  al. 
(Supreme  Court  of  Louisiana.     Jan.  4,  1908.) 

1.  OOBFORATIONS  (i  560*)  —  RKCXIVKBS  —  AC- 
TIONS Against— LiABEUTT. 

Where  two  co-receiveis  were  sued  by  one  of 
their  employes  for  damages  for  personal  inju- 
ries, and  thereafter  tlie  corporation  was  substi- 
tuted as  sole  defendant,  and  later  the  court  re- 
took the  property  and  reappointed  as  receiver 
one  of  tlie  oiiginal  co-nceiven,  who  qualified  by 
giring  bond,  and  was  made  a  party  defendant  in 
his  new  capacity,  kM,  tliat  the  original  co-ra- 
ceivers  having  been  eliminated  frcnn  the  suit, 
and  not  having  again  been  made  parties,  no 
judgment  can  be  rendered  against  tbem  in  the 
same  action  on  the  theory  that  their  disdiarge 
was  conditioned  on  the  payment  of  all  the  debts 
of  the  receivership  by  the  oorporation. 

[Eki.  Note.— For  other  cases,  see  Oorpomtiona, 
Cent  Dig.  i  2258;   Dec.  Dig.  >  560.*] 

2.  Afpbai,  and  Brbob  (I  879*)— Pabths  Bh- 
TiTiJCD  ro  AiixoB  Embqb  — PABTm  Not 
Affkalirq. 

Defendants  who  do  not  appeal  cannot  avail 
themselves  of  an  appeal  taken  bv  a  codefendant 
A  Judgment  cannot  l>e  amended  or  reversed  a» 
between  appellees. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  3582 ;    Dec.  Dig.  {  879.*1 

(Syllabus  by  the  Court) 

Appeal  from  Twelfth  Judicial  District 
Court,  Parish  of  Vernon ;  Jolm  Bacbman  Lee, 
Judge. 

Action  by  Nathaniel  E.  Lee  against  T.  C. 
WIngate  and  the  Interstate  Trust  &  Bank- 
ing Ctompany,  co-receivers  of  Powell  Bros.  St 
Sanders  CXimpany,  Limited,  and  others 
Judgment  for  plaintiff,  and  the  co-receivers 
appeal.  Reversed  as  to  the  co-receivers,  and 
in  other  respects  affirmed. 

White  &  Thornton  &  Holloman  (T.  M.  & 
J.  D.  Miller,  of  counsel),  for  appellants.  Ed- 
gar Williamson  Sutherlln  and  William  Burke 
Williamson,  for  appellee. 

LAND,  J.    This  is  a  suit  for  damages  for 

personal  injuries  originally  instituted  against 
J.  C.  Wingate  and  the  Interstate  Trust  4c 
Banking  Company,  co-receivers  of  Powell 
Bros.  &  Sanders  Company,  Limited,  a  cor- 
po.ration  engaged  In  the  aawmill  buslnesa. 
After  the  appointment  of  said  co-receivers, 
they  by  order  of  the  court,  continued  the 
operation  of  the  plant,  and  the  plaintiff  waa 
by  them  employed  as  a  stationary  engineer  In 
the  sawmill  of  the  company.  While  thus 
employed,  the  plaintiff  was  badly  injure^ 
and  crippled  for  life  I9  the  sudden  and  na- 
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expected  moyement  of  tlie  log  carriage,  al- 
leged to  have  been  occasioned  by  defective 
macblneiy  and  appliances  and  tbe  negligence 
of  tSxe  sawyer  in  operating  a  lever. 

Plaintiff  prayed  for  Judgment  against  the 
co-receivers  for  the  sum  of  $20,000,  with  In- 
terest from  Judicial  demand  and  costs. 

The  co-receivers  answered,  pleading  the 
general  issne,  contributory  negligence,  and 
the  assumption  of  risks. 

Later,  the  company  filed  a  petition  repre- 
senting that  the  court  had  entered  a  decree 
discharging  the  co-receivers  and  restoring  its 
property  to  the  company,  and  requiring  It  to 
make  Itself  a  party  to  the  suit  In  the  place 
of  tbe  co-receivers,  and  praying  that  the 
eompany  might  be  so  substituted  as  defend- 
ant   The  court  so  ordered. 

Thereupon  the  plaintiff  filed  a  lengthy  sup- 
plemental petition  representing  substantially 
tbat  the  co-receivers  had  been  discharged 
from  their  trust  by  a  decree  of  certain  date 
restoring  the  property  to  the  company  on  cer- 
tain terms  and  conditions,  including  an  as- 
sumpsit in  writing  of  the  liability  of  tbe  co- 
recelven  to  the  plaintiff  as  alleged  in  his 
original  petition,  and  an  undertaking  on  tbe 
part  of  the  company  to  make  itself  party  de- 
fendant to  the  suit;  that  the  company  had 
executed  the  written  assumpsit,  and  had 
made  appearance  and  been  substituted  as  de- 
foidant  In  the  place  and  stead  of  the  co-re- 
ceivers pursuant  to  said  decree;  and  tbat 
fl»  company  was  represented  by  W.  H.  Pow- 
dl,  as  president,  on  whom  citation  and  other 
legal  process  should  be  served.- 

In  the  same  petition  the  plaintiff  amend- 
ed his  original  petition  In  many  particulars, 
and  prayed  tbat  the  company  be  cited,  and 
for  Judgment  against  It  for  the  sum  of  $20,- 
000,  with  interest  and  costs  as  prayed  for  in 
the  original  petition.  The  company  was  duly 
dted  through  Its  president,  and  filed  its  an- 
swer. 

Plaintiff,  after  the  lapse  of  more  than  one 
year,  filed  another  supplemental  petition,  re- 
citing, in  substance,  that  the  original  co-re- 
covers  had  been  discharged  from  their  trust 
by  decree  of  date  December  20,  1906,  and 
that  under  Its  requirements  the  company  had 
made  Itself  a  party  defendant  In  the  suit,  and 
filed  its  appeatance  therein,  and  had  assumed 
to  pay  all  the  lawful  debts  and  obligations 
contracted  or  created  by  said  co-receivers,  in- 
dodlng  tbe  debt  due  to  the  plaintiff,  and 
had  given  bond  for  tbe  payment  of  the  same ; 
that,  nnder  the  terms  of  said  decree,  the 
court  reserved  the  right  to  retake  tbe  prop- 
erty of  the  company  and  place  the  same  in 
the  hands  of  Its  receiver  or  receivers,  In 
case  the  company  should  fail  to  pay  said 
debts  and  obligations  within  six  months  after 
tbe  date  of  the  decree;  tbat  the  company 
failed  to  make  such  i>ayments,  and  the  court 
in  conseqnence  bad  retaken  possession  of 
said  property  and  reappointed  Thomas  C. 
Wlngate  as  receiver,  and  that  the  said  re- 
ceiver was  in  i>08session  of  the  property  of 


said  company  under  bis  said  reappointment, 
and  should  be  made  a  party  to  the  suit  as  co- 
defendant  with  the  company,  and  that  said 
receiver  and  said  company  were  liable  In 
solldo  for  the  demands  set  up  in  the  plain- 
tiff's original  and  supplemental  petitions. 

Plaintiff  prayed  for  the  citation  of  Wln- 
gate as  receiver  under  his  reappointment,  and 
for  the  citation  of  the  company,  and  for 
Judgment  in  solldo  against  them  for  the  sum, 
interest,  and  costs  originally  claimed  of  the 
eo-recelvers. 

The  co-receivers  appeared  in  tbe  suit,  and 
filed  an  exception  of  no  cause  of  action,  based 
on  tbe  ground  of  their  discbarge  and  the  sub- 
stitution of  the  company  as  defendant  In 
this  exception  it  was  averred  that  the  dis- 
missal of  the  suit  as  to  the  Interstate  Trust 
&  Banking  Company  <q)erated  a  release  of  the 
other  "co-tort  feasor,"  meaning  Thos.  C. 
Wlngate.  Wherefore  "the  defendants,  the 
said  co-receivers,"  prayed  that  the  suit  be 
dismissed  as  "to  them."  This  exception  was 
overruled  by  the  court 

Then  the  co-receivers,  reserving  the  benefit 
of  their  exception  of  no  canse  of  action,  for 
supplemental  answer  to  plalntUTs  petition, 
denied  generally  and  specially  all  the  allega- 
tions therein  contained,  and  pleaded  contribu- 
tory negligence,  and  that  tbe  plaintiff  was  a 
fellow  servant  of  the  sawyer  and  other  em- 
ployes engaged  In  the  work,  and  assumed  the 
risk  of  their  negligence. 

The  company  and  Wlngate,  receiver,  plead> 
ed  the  general  issue,  admitting,  however, 
that  tbe  plaintiff  bad  been  once  in  the  em- 
ploy of  the  co-receivers.  For  further  answer 
these  defendants  pleaded  In  bar  contributory 
negligence  and  assumption  of  risk  on  the 
part  of  the  plaintiff,  and  adopted  the  answer 
and  amended  answer  of  the  co-receivers. 

The  co-receivers  on  the  trial  of  the  case 
objected  to  the  introduction  of  evidence,  on 
the  ground  that  they  had  been  diminated 
from  the  suit  and  no  Judgment  could  be 
rendered  against  them  under  the  pleadings. 
This  objection  was  overruled,  and  the  co-re- 
ceivers excepted. 

Tbe  case,  was  tried  before  a  Jury,  which 
rendered  a  verdict  in  favor  of  the  plaintiff 
for  $15,000,  and  Judgment  was  rendered  in 
solldo  against  the  co-receivers,  the  company, 
and  T.  C.  Wlngate,  receiver.  The  co-receiv- 
ers have  alone  prosecuted  their  appeal  from 
the  Judgment 

The  first  question  to  be  considered  and  de- 
termined arises  on  the  exception  of  no  cause 
of  action  filed  by  the  co-receivers. 

This  exception  should  have  been  sustained. 

This  exception  seems  to  have  been  founded 
under  the  well-grounded  apprehension  that 
tbe  plaintiff  would  attempt  to  recover  Judg- 
ment against  tbe  co-receivers  notwithstand- 
ing their  discharge  and  the  substitution  of 
the  company  as  defendant  The  co-receivers 
appeared  only  for  tbe  purposes  of  the  excep- 
tion, and  were  forced  by  the  action  of  the 
court  to  defend  the  suit 
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The  substitution  of  the  company  as  de- 
fendant necessarily  eliminated  the  co-recelT- 
ers  from  the  suit  Thereafter  the  proceed- 
ings were  had  against  the  company  alone, 
and  when  T.  C.  Wlngate  was  reappointed 
receiver  he  was  made  a  party  as  sole  re- 
ceiver by  virtue  of  his  reappointment  The 
contention  that  the  co-receivers  were  only 
conditionally  discharged,  and  that,  as  the 
conditions  were  never  fulfilled,  the  court  re- 
tained Jurisdiction  of  the  case  and  all  the 
property  and  assets  under  the  original  receiv- 
ership, might  have  l>een,  but  was  not,  raised 
by  supplemental  pleadings  contradictorily 
with  the  co-receivers.  The  case  as  it  stands 
on  the  pleadings  presents  the  extraordinary 
feature  of  a  judgment  against  persons  not 
parties  to  the  suit 

The  question  of  the  priority  of  plaintiff's 
claim  as  one  arising  under  the  co-receiver- 
ship Is  not  an  Issue  In  this  suit,  and  Its  dis- 
cussion Is  premature.  Whatever  rights  of 
priority  the  plaintiff  may  have  over  ordinary 
creditors  of  the  company  are  reserved,  as  a 
matter  of  course. 

The  other  defendants  did  not  prosecute 
their  appeals,  and  cannot  avail  themselves 
of  the  appeal  taken  by  the  co-receivers.  A 
judgment  cannot  be  amended  or  reversed  as 
between  appellees.  Jaffray  v.  Moss,  41  La. 
Ann.  548,  6  South.  520;  Berthelot  v.  Fitch, 
44  La.  Ann.  508,  10  South.  8G7;  Hottinger 
V.  Hottinger,  49  La.  Ann.  1635,  22  South. 
847 :  Succession  of  Tronllly,  62  La.  Ann.  281, 
26  South.  851;  Schwartz  v.  Rosetta,  etc., 
Co.,  110  La.  Ann.  625,  34  South.  709;  In  re 
Interstate  Land  Co.,  118  La.  Ann.  591,  43 
South.  173. 

It  is  therefore  ordered  that  the  judgment 
appealed  from  be  annulled,  avoided,  and  re- 
versed as  to  T.  C.  Wlngate  and  the  Interstate 
Trust  &  Banking  Company,  co-receivers,  and 
that  said  judgment  be  affirmed  In  all  other 
respects;  the  plaintiff  to  pay  the  costs  of 
this  appeaL 


(122  La.  644) 


No.  17,188. 


DICKINSON  V.  HATHAWAY. 
(Supreme  Court  of  Louisiana.     Jan.  4,  1909.) 

1.  LiBBI.    AND    SLARDEB    (f    15*)— WOBOS    AC- 
TIONABLE. 

To  condemn  a  person  as  a  libeler,  it  must 
appear  that  the  letter  written  by  him  was  de- 
famatory, and  communicated  in  order  to  bring 
him  into  contempt,  ridicule,  or  hatred. 

[Ei.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent.  Dig.  f  1 ;  Dec.  Dig.  {  15.»] 

2.  LiBEi,  AND  Slander  ({  25*)— Publication 
—Libel. 

The  letter  written  by  the  person  charged 
with  libel,  addressed  directlv  to  the  attomeys  of 
the  complainant,  is  not  a  libel  in  the  sense  of 
the  law  of  libel.    There  was  no  publication. 

[Ekl.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  H  107.  108;  Dec.  Dig.  { 
25.*] 


3.  Libel  and  Slandee  ({  87*)— AcnoNS—Px- 

TITION — SUFTICIENCT. 

Plaintiff  failed  to  allM^e  that  the  letter  was 
untrue  to  the  knowledKe  of  the  writer.  Besides, 
it  was  intended  for  the  attomeys  of  plaintiff, 
and  DO  other  persons. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  t  211;  Dec.  Dig.  {  87.*] 

4.  Libel  and  Slandeb  ($  83*)— Actions— Pe- 
tition—Sufpioienct. 

The  malice  charged  does  not  necessarily 
give  rise  to  the  Implication  of  untruth. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Dec.  Dig.  i  83.*] 

5.  Pbivileoed  Communication. 

The  whole  letter  related  to  the  business  in 
hand. 

6.  Libel  and  Slandeb  (J  45*)— Pbivileoed 
Communications— Letteb  to  Attobnet. 

A  private  letter  between  a  person  who  an- 
swers the  attomeys  of  another  relating  to  a  spe- 
cial matter  In  which  each  Is  concerned  is  not 
ground  for  action. 

[Ed.  Note. — For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  t  138;    Dec  Dig.  i  45.*] 

(Syllabus  by  the  Court) 

Appeal  from  Fifteenth  Judicial  District 
Court,  Parish  of  Calcasieu;  Edmund  Dennis 
Miller,  Judge. 

Action  by  M.  M.  Dickinson,  Jr.,  against 
George  Hathaway.  Judgment  for  defendant, 
and  plaintiff  appeals.    Affirmed. 

Mitchell  &  Rosenthal,  for  appellant  Mo- 
Coy,  Moss  &  Knox,  for  appellee. 

Facts  and  Pleadings. 

BREAUX,  C.  J.  The  plaintiff  sued  the  de- 
fendant for  $5,000  damages.  Libel  against 
him  by  the  defendant  Is  the  ground  of  the 
action. 

The  petition  having  been  dismissed  on  an 
exception  of  "no  right  and  no  cause  of  ac- 
tion," we  have  made  a  summary  of  the  al- 
legations, as  the  facts  alleged  in  the  petition 
are  admitted  as  true. 

Plaintiff  avers  that  he  was  the  rice  grader 
and  warehouseman  of  the  Lake  Arthur  Ulce 
Milling  Company.  Limited,  of  which  George 
Conovora  is  president,  and  George  Hatha- 
way manager. 

For  the  year  he  was  to  receive  for  his 
services  $1,200. 

He  complains  of  his  discharge  by  the  man- 
ager on  the  30th  day  of  March,  1907,  five 
months  before  the  expiration  of  the  year  for 
which  he  was  employed. 

When  be  was  discharged  he  was  paid  the 
sum  of  $700. 

He  claims  $500  for  the  remainder  of  the 
year,  dating  from  the  day  he  was  discharg- 
ed. He  avers  that  he  was  discharged  with- 
out cause. 

He  placed  his  claim  In  the  hands  of  Mltcb- 
el  &  Young,  attorneys. 

They  wrote  a  demand  to  the  company  for 
the  amount 

George  Hathaway,  manager,  answered  In 
a  letter  in  which  he  stated  that  the  com- 
pany positively  refused  to  pay  plaintiff  the 
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amonnt,  as  it  bad  overpaid  talm.  Tbe  man- 
ager added  tbat  plaintiff  was  Incompetent, 
and  on  that  account  tbe  company  incurred 
losses.  Tbat  tbe  company  would  have  no 
tronble  In  proving  by  all  of  its  employes 
that  be  was  incompetent,  and  tbat  it  woold 
also  prove  that  be  was  found  incompetent 
in  other  ricemllls:  and  he  suggested  tbat  If 
the  attorneys  would  mnke  inquiry  they  would 
find  that  it  was  not  bis  first  discbarge.  He 
further  stated  that  there  were  other  good  de- 
fenses tbat  would  not  be  to  their  client's 
credit;  that  tbe  company  did  not  think  tbat 
tbe  attorneys  would  bring  suit  if  they  knew 
tbe  facts  within  the  knowledge  of  the  em- 
ployes. 

This  letter  was  signed  the  "Lake  Arthur 
Rice  Milling  (Company,  Limited,"  by  George 
Ebithaway. 

Copy  of  the  letter  was  Inserted  in  plain- 
tifTs  i>etltlon.  The  petition  amplifies  the  text 
of  tbe  letter,  with  comments  such  as  tbat 
there  was  no  cause  and  no  ground  for  writ- 
ing the  letter;  that  it  was  false,  scandalous, 
and  malicious,  defamatory  of  his  plaintiff's 
good  name  and  reputation  to  thus  charge 
him  with  Incompetency  and  dishonesty  and 
tliat  be  was  unreliable  and  untrustworthy  of 
tbe  confidence  of  bis  fellowmen. 
,  As  tbe  case  will  be  disposed  of  on  the  ex- 
ception, we  have  not  found  It  necessary  to 
take  note  of  the  grounds  set  up  in  tbe  an- 
swer. The  answer  was  filed  with  full  reser- 
vation of  the  grounds  of  exception.  Tbe  let- 
ter from  which  we  have  quoted  above  is  the 
only  evidence  upon  which  plaintiff  relies;  he 
lias  DO  other. 

Discnssion  and  Judgment 

At  the  outset  of  tbe  discussion,  a  defini- 
tion is  in  place: 

Any  person  who  publishes  a  defamatory 
letter  concerning  another,  so  as  to  bring  him 
into  contempt,  ridicule,  or  hatred  is  guilty  of 
libel. 

It  becomes  necessary  to  determine  whether 
the  letter  addressed  to  and  received  by  tbe 
person  defamed  is  a  publication. 

Such  a  letter  will  not  in  the  ordinary  course 
be  held  actionable  In  a  civil  suit  for  damages. 
It  might  be  different  in  a  criminal  proceeding, 
in  which  the  purpose  is  to  prevent  a  breach 
of  tbe  peace.  This  being  a  civil  suit,  we  are 
not  concerned  with  decisions  In  other  Juris- 
dictions in  criminal  proceedings  for  libel. 

A  libel,  to  be  actionable,  must  be  publish- 
ed to  some  third  person  or  the  agent  of  that 
third  person.  An  answer  to  a  plaintiff  or 
his  agent  Is  privileged  if  tbe  answer  does 
not  extend  further  than  the  plalntifTs  ques- 
tion.   25  Cyc.  S92. 

For  illustration:  If  a  letter  were  dropped 
by  the  writer  on  a  sterile  moor  and  was 
found  by  tbe  person  traduced,  It  would  not 
be  actionable.  But  It  would  be  actionable 
if  it  were  found  by  an  agent  of  tbe  same 
person  not  connected  with  or  In  any  way  con- 
v<emed  with  this  letter.    But  if  It  were  to  ue 


found  by  an  agent  who  bad  In  some  way 
brought  on  tbe  answer,  It  would  be  privi- 
leged. 

Tbe  publication  vel  non  of  the  asserted 
libel  is  another  ground  of  controversy.  The 
argument  of  tbe  plaintiff  on  tbe  subject  finds 
no  support  in  the  facts  which  we  have  al- 
ready anticipated.  The  argument  is  based 
on  the  idea  that  the  letter  was  dictated  to 
a  stenographer,  who  retained  a  copy. 

The  petition  avers  that  tbe  letter  was  writ- 
ten by  tbe  defendant  and  mailed  to  plain- 
tiff's attorneys. 

Tbe  parties  must  be  held  to  their  plead- 
ings. A  contrary  state  of  facts  will  not  be 
assumed.  Therefore,  as  relates  to  the  pub- 
lication of  the  alleged  libel,  there  was  noth- 
ing of  tbe  kind  as  relates  to  the  contents  of 
the  letter.  It  was  not  shown  that  any  one 
read  it 

We  pass  to  the  next  proposition;  that  is, 
that  the  attorneys  who  received  the  letter 
were  the  agents  of  plaintiff,  and  in  sending 
it  to  them  there  was  no  publication. 

Tbe  plaintiff  left  tbe  writing  of  thl«  letter 
to  these  attorneys.  The  defendant  could  not 
do  less  than  answer  this  letter.  Their  writing 
to  the  defendant  was  really  the  act  of  the 
plaintiff.  They  cannot  be  thought  of  as  third 
persons  in  all  that  related  to  the  demand  for 
payment  of  the  amount  It  was  tbe  same  as 
if  the  answer  to  the  letter  had  been  address- 
ed to  tbe  plaintiff  himself,  and  for  that  rea- 
son it  is  to  be  considered  as  privileged. 

Another  ground  of  objection  urged  by  tbe 
defense  is  that  the  petition  does  not  suffi- 
ciently allege  that  a  libel  had  been  commit- 
ted. This  ground  is  based  on  the  fact  that 
plaintiff  In  bis  petition  does  not  allege  tbat 
the  defendant  knew  that  his  letter  was  xm- 
tme. 

If  he  wrote  a  calumny,  it  should  have  been 
alleged  that  defendant  knew  that  his  letter 
was  false  and  untru& 

PlalntifTs  petition  does  not  contain  that 
essential  averment  True,  it  contains  the 
averment  of  malice.  This  was  urged  by 
plaintiff  as  a  sufficient  averment  and  that  it 
was  equivalent  to  tbe  charge  that  defendant 
had  written  this  letter  knowing  that  it  was 
untrue.    It  is  not  the  equivalent 

The  word  "malice"  has  not  such  a  broad 
meaning.  Besides,  it  may  relate  to  tbe  truth. 
It  does  not  require  a  bright  Imagination  to 
conceive  tbat  a  badly  Inclined  person  may 
so  use  the  truth  as  to  Inflict  greater  injury 
than  if  an  untruth  were  told.  A  physical 
ailment  unknown  and  not  injurious  to  any 
one,  an  unfortunate  mental  trait  though 
harmless,  may  be  suggested  and  trumped  up 
and  made  public  only  for  tbe  purpose  of  ma- 
ligning; some  unfortunate  Incident  of  tbe 
past  forgotten  long  since  after  years  of  re- 
morse, may  be  recalled.  Therefore,  when  a 
pleader  in  a  dvil  suit  for  damages  fails  to 
plead  tbat  tbe  one  sued  wrote  an  untmth 
knowing  it  to  be  untrue,  be  overlooks  an  Im- 
portant element  in  making  out  bis  case. 
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We  have  gone  a  step  fnftber  and  conaider- 
ed  the  relation  of  attorneys  to  their  client 

Tbey  represented  the  plaintiff.  Instead  of 
writing  himself,  he  left  it  to  bis  attorneys. 

The  answer  to  the  attorneys  related  ex- 
clusively to  their  demand.  It  was  the  same 
as  if  the  letter  bad  been  addressed  to  the 
plaintiff.    It  was,  therefore,  privileged. 

We  pass  to  another  phase  of  the  case. 
The  petition  does  not  allege  that  the  contents 
of  defendant's  letter  were  not  true,  and  that 
defendant  knew  that  they  were  not  true. 

Plaintiff,  as  already  stated  by  ns,  seeks  to 
meet  this  position  by  calllngr  attention  to 
the  fact  that  he  alleged  "malice,"  in  bis  peti- 
tion, which  gave  rise  to  the  Implication  of 
falsehood. 

We  have  not  found  tliat  under  any  circum- 
stances the  letter  complained  of  was  action- 
able. 

Of  course.  It  would  have  been  best  for  the 
defendant  to  have  Informed  the  attorneys 
ttaat  the  company  refused  to  pay  unearned 
wages  by  reason  of  the  fact  that  plaintiff 
bad  been  discharged  for  incompetency  and  to 
have  said  nothing  more.  It  remains  as  a  fact 
that  had  the  contents  of  the  letter  been  alleg- 
ed in  an  answer  in  a  suit,  while  useless,  It 
would  not  have  been  actionable,  as  such  an- 
swers are  privileged. 

We  will  briefly  review  the  anthorities  cit- 
ed by  learned  counsel,  for  plaintiff.  They 
endeavor  to  distinguish  the  present  case 
from  Coffee  v.  Smith,  109  La.  440,  33  South. 
564.  True  there  is  a  difference  between  the 
present  case  and  the  cited  case;  but  the  case 
in  hand  is  stronger  for  the  defense  than  was 
the  case  cited.  In  the  latter  the  attorney 
was  written  to  by  defendant's  wife,  giving  her 
version,  and  with  the  view  of  avoiding  a  suit. 
It  was  not  in  answer  to  a  letter  as  in  this  case. 

We  have  referred  to  the  other  cases  cited 
by  plaintiff.  They  are  not  pertinent  to  an 
extent  that  would  Justify  us  in  arriving  at 
a  different  conclusion  than  we  have. 

In  conclusion,  we  will  state  that  it  does 
seem  that  the  letter  was  the  letter  of  the 
company,  and  that  if  any  one  was  suable  it 
was  ttie  company.  But  we  pass  this  without 
decision  on  that  point.  Our  view  upon  the 
subject  Is  not  necessary,  as  we  have  deter- 
mined to  affirm  the  Judgment  on  other 
grounds. 

For  the  reasons  above  given,  and  the  law 
and  the  evidence  being  with  defendant,  it  is 
ordered,  adjudged,  and  decreed  that  the 
Judgment  be.  and  the  same  Is,  affirmed. 

(122  La.  «60) 

No.   17,1T3. 

RION  et  al.  v.  REEVES  et  al. 

(Supreme  Court  of  Loaisiana.     Jan.  4.  1909.) 

1.  EviDBNCE  (5  429*)— Parol  Evidence  Af- 
recTiNO  Writings— Simulation. 
'This  suit  is  brought  to  have  an  act  appar- 
ently of  sale  from   H.  C.   Drew  to  Johnson 


I  Rion  declared  a  slmolation,  and  the  property  de 
scribed  therein  to  belong  reallv  to  the  succes- 
sion of  William  M.  Rion,  the  lather  of  the  ap 
parent  vendee.  The  suit  Is  brought  by  the 
widow  and  forced  heiis  of  William  M.  Rion. 
William  M.  Rion,  having  borrowed  money  from 
Drew,  secured  the  loan  by  a  special  mortgage 
in  the  form  of  a  sale  with  "right  of  redemp- 
tion" in  four  months.  Four  months  after  the 
Seriod  for  redemption  William  M.  Rion  paid  the 
ebt,  and  Drew,  in  retransferriag  the  property, 
placed  it  (at  the  request  of  William  M.  Rion)  in 
the  name  of  his  son,  Johnson  Rion.  The  father 
died  while  the  legal  title  stood  in  the  name  of 
the  son,  and  shortly  after  the  son  himself  died, 
the  property  standing  still  in  hia  name.  Ttie 
defendants  are  bis  minor  heirs  (grandchildren 
of  William  M.  Rion).  The  trial  court,  over 
objection,  allowed  the  plaintiffs  to  show,  first, 
that  the  sale  to  Drew  with  "right  of  redemp- 
tion" \yas  in  reality  a  mortgage,  and,  having 
shown  it  to  have  beea  such,  to  then  show  (using 
parol  evidence)  that  the  act  from  Drew  to 
Johnson  Rion  was  a  simulation.  The  court  ten- 
dered judgment  in  favor  of  the  plaintiffs,  and 
defendants  appealed.  Held,  that  the  forced 
heirs  had  the  right  by  parol  to  prove  the  second 
act  simulated,  after  having,  by  proper  testi- 
mony, shown  that  Drew  was  reaUy  never  an 
owner,  but  a  mortgagee. 

[Ed.  Note.— For  other  cases,  see  Bvidmce, 
Cent.  Dig.  H  1966,  1967 ;   Dec.  Dig.  f  429.»] 

2.  MoBTGAOBS  (i  597*)— ErpiBATioN  OF  TncK 
Limited  fob  Rkdemption— Effect. 

Drew's  status  as  a  mortgagee  did  not  be- 
come by  the  expiration  of  time  for  redemption 
that  of  owner,  bat,  if  it  did,  be  had  the  right 
to  waive  the  forfeiture,  it  being  a  matter  in  liis 
interest. 

[E^d.  Note.— For  other  cases,  see  Mortgages, 
Dec.  Dig.  f  597.*] 

3.  Otheb  Case  Distinguished. 

This  case  differentiated  from  Westmore  ▼. 
Harz,  111  La.  305,  35  South.  57a  and  Wells  v. 
Wells,  116  La.  1065,  41  South.  316. 
(Syllabus  by  the  Court.) 

Appeal  from  Fifteenth  Judicial  District 
Court,  Parish  of  Calcasieu ;  Eidmund  Dennla 
Miller,  Judge. 

Action  by  Eugenia  Rion  and  others  against 
Annie  Reeves  and  others.  Judgment  for 
plaintiffs,  and  defendants  appeal.    Affirmed. 

Edward  Franklin  Qayle,  curator  ad  hoc 
for  minor  appellants.  Oayle  &  Porter,  for 
other  appellants.  Winston  Overton,  for  ap- 
pellees. 

Statement  of  the  Case. 

NIOHOLLS.  J.  The  plainUffs  are  the  wid- 
ow of  William  M.  Rion,  and  all  of  the  chil- 
dren of  her  marriage  with  said  deceased, 
with  the  exception  of  the  two  defendants, 
who  are  her  grandchildren,  issue  of  the  mar- 
riage of  her  son  Daniel  Johnson  Rion  with 
Annie  Cole.  The  plaintiffs  allege  that  they 
are  the  widow  in  community  and  children 
and  forced  heirs  Of  said  William  M.  Rion; 
that  he  died  intestate ;  that  on  the  inventory 
of  bis  succession  there  appeared  certain  real 
estate  (which  they  described),  containing  600 
acres,  more  or  less,  of  which  property  his 
succession  was  the  true  and  lawful  owner; 
that  William  M.  Rion,  In  order  to  secure  the 
payment  of  certain  indebtedness,  did,  by  act 
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In  the  form  of  a  aale  with  the  right  to  redemp- 
tlon  (said  right  of  redemption  being  in  favor  of 
•aid  WiUlam  M.  Rlon),  transfer  said  land  to 
H.  01  Drew,  which  deed  la  recorded  In  Book  of 
Conveyances  of  the  Parish  of  Calcasieu ;  that, 
William  M.  Blon  having  repaid  H.  a  Drew  the 
amount  of  said  indebtedneea,  Drew  retrans- 
ferred  said  land,  but,  in  retransferrlng  It, 
did  (at  the  Instance  of  said  William  M.  Rioa), 
and  In  accordance  with  previous  arrange- 
ments between  William  M.  Blon  and  one 
Daniel  Johnson  Rlon,  a  son  of  William  M. 
Blon  (Issne  of  his  marriage  with  plaintiff, 
Eugenia  Rlon),  deed  said  property  to  said 
Daniel  Johnson  Rlon  by  private  act,  which 
deed  was  passed  on  or  about  July  27, 1896,  and 
is  recorded  In  Bo(A  15  of  Conveyances  of 
the  Parish  of  Calcasieu,  all  of  which  would 
more  fully  appear  by  reference  to  a  certl- 
fled  copy  of  said  deed  attached. 

That  Daniel  Johnson  Rlon  iwld  nothing 
for  said  property;  that  the  r^ayment  of 
said  Indebtedness  to  Drew  In  order  to  re- 
cover said  property  was  In  truth  and  In  fact 
{Mdd  by  William  Bf.  Rlon;  that  said  land  was 
by  said  deed  from  Drew  put  In  the  name  of 
Danld  Johnson  Rlon,  at  the  Instance  of  Wil- 
liam M.  Rlon,  simply  for  the  purpose  of  con- 
venience, and  for  none  other;  that  Daniel 
J<duison  Rlon  did  not  by  said  deed  Intend 
to  become  the  owner  of  safd  land,  but  simply 
to  hold  It  for  his  father  for  said  purpose; 
that  at  the  same  time  William  M.  Rlon  was 
flnancially  Involved;  that  Daniel  Johnson 
Rlon  never  In  reality  claimed  to  be  the  own- 
CT  of  the  same,  but  held  it  simply  as  afore- 
said; that  said  deed  from  Drew  inures  to 
the  benefit  of  the  succession  of  William  M. 
Rlon:  that  It  cannot  stand  as  a  donation 
from  William  Blon  to  Daniel  Johnson  Rlon, 
because  It  Is  not  evidenced  by  a  public  act, 
and  furthermore.  If  permitted  to  thns  stand, 
wni  be  In  violation  of  the  community  rights 
of  said  Eugenia  Rlon  and  of  the  rights  of 
the  remainder  of  petitioners,  as  forced  heirs 
of  said  William  M.  Rlon,  and,  besides,  It 
was  never  Intended  that  It  should  thus  oper- 
ate; that  said  Daniel  Johnson  Rlon  always 
recognised  that  said  land  belonged  to  his 
father,  and  then  to  his  father's  estate,  and 
It  has  been  so  recognized  by  the  family  gen- 
erally. 

That  Daniel  Johnson  Rlon  died  after  the 
death  of  his  said  father,  and  without  deeding 
said  land  to  his  father's  estate  or  to  his  fa- 
ther's widow  or  heirs,  leaving  matters  In  statu 
quo;  that  said  Daniel  Johnson  Rion  at  the 
time  of  his  death  left  a  wife  (Annie  Cole), 
In  community  with  him,  and  who  was  his 
wife  at  the  time  of  the  making  of  said  deed 
from  Drew  to  him,  the  said  baniel  Johnson 
Rlon;  that  Daniel  Johnson  Rlon  at  the  time 
of  his  death  left  three  children,  Zena  Rlon, 
Allen  Johnson  Rion,  and  Ndlie  Rion;  that 
Zena  Rlon  had  since  died,  and  while  still  a 
dilld;  that  said  Allen  Johnson  Rlon  and 
Mid  Nelllo  Rlon  were  stUl  minors;    that 


said  Annie  Cole,  the  widow  of  Daniel  John- 
son Rlon,  had  since  married,  being  now  the 
wife  of  Will  Reeves;  that  said  Allen  John- 
son Rlon  and  Nellie  Rlon  have  no  tutor  nor 
undertutor,  nor  have  they  ever  had  a  tutor 
or  undertutor,  but  have  always  been  unrei>- 
resented;  that  they  together,  wUb  their 
mother  and  their  said  stepfather,  are  res- 
idents of  the  parish  of  Calcasieu;  that  a 
curator  ad  hoc  should  be  appointed  to  rep- 
resent them ;  that  said  land  should  be  recog- 
nized as  belonging  to  the  estate  of  WiUlam 
M.  Rlon;  that  the  fact  that  the  title  to  the 
same  stands  of  record  In  the  name  of  Dan- 
iel Johnson  Rlon  operates  as  a  cloud  upon 
the  title  of  the  succession  of  William  M.  Rion 
to  the  same,  and  that  said  cloud  should  be 
removed ;  that  said  land  is  worth  $6,200. 

In  view  of  the  premises,  they  prayed  that 
a  curator  ad  hoc  be  appointed  to  represent 
said  minors;  that  said  curator  ad  hoc,  as 
the  representative  of  said  minors  and  Annie 
Reeves,  be  cited ;  that  her  said  husband  Will 
Reeves,  be  also  cited  for  the  purpose  of  au- 
thorizing his  said  wife  to  defend  the  suit 
and  to  stand  in  judgment;  that  petitioners 
do  Ifave  and  recover  Judgment  against  said 
curator  ad  hoc  as  the  representative  of  said 
minors,  and  against  said  minors  themselves, 
and  against  Mrs.  Annie  Reeves,  recognizing 
and  decreeing  that  said  deed  trom  said  H. 
C.  Drew  Inured  to  the  benefit  of  the  succes- 
sion of  said  William  M.  Rlon,  and  not  to 
said  Daniel  Johnson  Rlon;  that  said  Dan- 
iel Johnson  Rlon  was  a  person  Interposed 
and  paid  nothing  therefor,  but  that  William 
M.  Rion  did,  and  that  said  land  belongs  to 
the  succession  of  said  William  M.  Rion. 
And  petitioners  further  prayed  for  all  fur- 
ther orders  and  decrees  necessary,  and  for 
general  relief. 

The  court  appointed  B.  P.  Gayle  curator 
ad  hoc  to  represent  said  minors.  The  cura- 
tor accepted  the  appointment  He  filed  an 
answer  pleading  the  general  issue.  Mrs.  An- 
nie Cole,  widow  of  Daniel  Rion  (then  Mrs. 
Reeves),  also  answered,  pleading  a  general 
denial. 

The  following  judgment  (with  reasons  as- 
signed) was  rendered  by  the  district  court 

"Finding  that  lald  deed  was  given  simply  as 
security,  and  was,  in  effect,  a  mortgage,  and  that 
said  William  M.  Rion  repaid  said  Drew  the 
money  necessary  to  free  said  property  of  said 
instrument,  but  that  said  Drew,  at  the  instance 
of  said  William  M.  Rion,  In  redeeding  said 
property  back,  redeeded  It  for  convenience  to 
said  D.  J.  Rion,  who  paid  nothing  for  the  same, 
which  last-named  deed  operates  to  the  injury 
of  plaintiffs  herein,  the  widow  in  community  and 
forced  heirs  of  said  William  M.  Rion,  deceased, 
and  the  law  and  the  evidence  being  in  favor 
of  plaintiffs  and  against  defendants,  it  is.  by 
reason  of  all  of  which  ordered,  adjudged,  and 
decreed  that  plaintiffs.  Mrs.  Eugenia  Rlon,  Jo- 
seph R.  Rlon,  Benjamin  T.  Rlon,  John  A.  Rion, 
Charles  R.  Rion,  Eva  Bell  •Speats,  and  Winnie 
Lonisia  Carradine,  do  have  and  recover  Jodg- 
ment  against  defendants  E.  F.  Oayle,.  Elsqalre, 
as  curator  ad  hoc  of  said  minors,  AJIen  Johnson 
Rion  and  NelHe  Rion,  and  againtft  said  lAinon 


Digitized  by 


Google 


140 


48  SOUTHEBN  BBPORTER. 


(U. 


themselvea,  and  agalnat  Mn.  Annie  Reeves,  rec- 
ognlcinc  uid  sncceMion  of  William  M.  Rion,  aa 
tlie  owner  of  said  real  estate  described  in  the 
petition  herein  and  hereinafter  set  oat,  and  that 
said  deed  from  said  Drew  to  said  D.  J.  Rion 
innred  to  the  benefit  of  said  succession  of  W. 
M.  Rion ;  that  said  D-  3.  Rion  paid  nothing  on 
the  same,  but  said  William  M.  Rion  did,  Which 
land  is  described." 

Defendants  have  appealed. 


Opinion. 

The  position  taken  by  the  plaintiffs  Is 
tliat  the  act  sous  seing  prlT£  from  Drew  to 
Daniel  Johnson  of  tbe  property  therein  trans- 
ferred to  the  latter  (apparently  one  of  sale) 
did  not  create  a  new  contract,  but  was  in  fact 
an  act  setting  aside  a  former  act,  and  extin- 
guishing a  debt  for  wlilch  that  property  stood 
secured  by  a  mortgage  given  in  the  form  of 
a  "sale  with  power  of  redemption";  that 
the  act  from  Drew  to  Daniel  Johnson  Rion, 
and  a  former  one  from  William  M.  Rion  (Da- 
niel Johnson  Rion's  father)  to  Drew,  must 
therefore  be  read  together  as  one  single  trans- 
action, of  which  each  of  the  two  acts  men- 
tioned is  a  part;  that  Drew  never  held  the 
ownership  of  the  property,  and  that  the  rules 
of  evidence  concerning  the  ownership  of  real 
estate  and  the  transfer  of  the  same  from  one 
person  to  another  have  no  application  to 
this  case;  that  they  have  the  right  to  ^ow 
by  the  means  and  through  evidence  recog- 
nized by  the  Supreme  Ck>urt  of  this  state, 
as  proper  and  admissible  for  that  purpose, 
that  Drew's  status  in  respect  to  the  property, 
whose  legal  title  William  M.  Rion  had  placed 
In  his  name  was  that  of  a  creditor,  not  an 
owner. 

Proceeding  on  that  theory,  plaintiffs  were 
properly  permitted  to  establish  the  true  char- 
acter of  the  act  from  Wm.  M.  Rion  to  Drew, 
as  being  really  of  security  for  a  debt  due  by 
Rion  to  Drew,  and  not  one  of  sale.  It  was 
shown  that  the  sum  of  $450,  the  price  de- 
clared In  the  act  to  Drew  to  be  the  price  of 
the  property  transferred  to  him,  was  greatly 
beiow  the  value  of  the  property ;  that  Drew 
never  took  possession  of  It  or  exercised  any 
rights  of  ownership  over  It  (bat  the  nominal 
vendor  did);  that  the  taxes  were  not  paid  by 
him ;  that  he  did  not  have  the  act  recorded ; 
and  that  Drew,  when  questioned  touching  his 
ownership  of  the  property,  with  a  view  of 
making  hUn  a  witness,  declared  that  be  had 
no  recolleetloa  at  all  of  the  transaction.  We 
tlilnk  tliat  the  conclusion  reached  by  the  dis- 
trict court  that  the  act  from  William  M. 
Rion  to  H.  O.  Drew  was  really  one  of  security 
to  the  latter  for  a  loan  made  by  him  to  Rion 
was  correct,  and  that  the  object  of  the  second 
act  was  to  evidence  the  fact  that  he  had  t>een 
paid  the  debt  for  which  the  property  was 
mortgaged  to  him,  and  to  take  the  legal  title 
out  of  his  name.  Where  acts  of  mortgage 
have  been  made  by  the  parties  to  take  the 
form  of  a  "sale  with  powers  of  redemption," 


It  IB  a  very  common  practtoe,  and  the  most 
simple  and  convenient  way  of  restoring  mat- 
ters to  their  real  situation  by  an  act  placing 
the  legal  title  back  In  the  name  of  the  bor- 
rower. We  think  this  was  done  in  this  in- 
stance by  the  consent  of  both  parties.  Mar- 
bury  V.  Colbert,  106  La.  467,  29  South.  871; 
Howe,  Executor,  t.  Powell,  40  La.  Ann.  309, 
4  South.  450;  Lawler  v.  Cosgrove,  39  La. 
Ann.  488,  2  South.  34;  Davis  v.  Citizens' 
Bank,  39  La.  Ann.  523,  2  South.  401 ;  Jack- 
son v.  Lemle,  35  La.  Ann.  855.  When  Drew 
received  payment  of  his  debt,  it  was  a  matter 
of  Indifference  to  him  as  to  the  party  In 
whose  name  the  actual  owner  wished  the 
legal  title  to  be  placed.  The  evidence  shows 
that  the  legal  title  was  placed  by  Drew,  at 
the  instance  of  William  M.  Rion,  in  the  name 
of  bis  son  Daniel  Johnson  Rion,  by  and  with 
the  letter's  consent  The  evidence  shows  why 
this  was  done.  The  father  was  in  embarrass- 
ed circumstances  at  the  time;  his  creditors 
were  about  to  proceed  legally  against  him; 
and  with  a  view  of  escaping  from  the  effect 
of  those  proceedings,  shielding  his  property 
from  pursuit  and  seizure,  the  second  act  was 
made  to  take  the  form  it  did.  There  can  be 
no  doubt  as  to  this  under  the  evidence.  The 
purpose  and  object  of  the  second  act  was  dis- 
closed and  discussed  at  an  Interview  held  be- 
tween Wm.  M.  Rion,  his  son,  Daniel  John- 
son Rion,  and  Mr.  Shattuck,  the  brother-in- 
law  of  the  first-named  party,  which  interview 
was  solicited  by  the  two  Rlons  for  the  pur- 
pose of  obtaining  Shattnck's  advice  as  to 
whether  this  could  be  successfully  accom- 
plished. The  latter  advised  against  the 
course,  but  the  two  Rlons  none  the  less  car- 
ried it  out  They  were  at  the  time  of  this 
interview  on  their  way  to  meet  Mr.  Drew. 
There  was  other  evidence  bearing  on  the 
same  subject,  and  if  further  evidence  wna 
needed  It  was  furnished  by  the  conduct 
of  Daniel  Johnson  Rion  after  the  act  was 
passed. 

Matters  after  this  conveyance  continued, 
as  to  possession  and  control  of  this  property, 
as  they  had  before;  he  exercised  no  acts  of 
ownership  over  it  and  there  is  reason  to  be- 
Heve  that  this  litigation  would  never  have 
arisen  had  he  not  been  killed  a  short  time 
thereafter,  leaving  a  widow  and  two  minor 
children.  Out  of  the  necessity  of  having  re- 
course to  legal  proceedings  to  settle  the  rights 
of  these  two  children  seems  to  have  sprung 
the  idea  of  bringing  this  suit  The  right  to 
attack  and  set  aside  simulated  sales  executed 
by  their  father  (even  beyond  their  legitime) 
Is  expressly  conferred  upon  forced  heirs  by 
article  21:39  of  the  Civil  Code,  as  amended 
by  Act  No.  6,  p.  12,  of  1884. 

Defendants  contend  that  forced  heirs  have 
no  right  under  that  statute  to  have  recourse 
to  imrol  testimony  for  the  purpose  of  "bring- 
ing" title  to  real  property  In  the  ancestor; 
that  such  evidence  is  not  admissible  for  the 
purpose  of  showing  tliat  a  third  person  was 
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Interposed  to  recelTe  or  be  Invested  with  the 
title  to  real  estate  for  the  use  of,  Instead  of 
the  intended  vendee ;  that  Drew's  title,  orlg- 
(natlnK  in  a  sale  with  a  power  of  redemption, 
had  become  absolute  when  he  transferred  the 
property  to  Johnson  Rlon,  by  reason  of  the 
fact  that  WlUlam  M.  Rlon  had  failed  to  exer- 
cise his  right  of  redemption  within  the  time 
fixed.  The  weak  point  of  defendant's  argu- 
ment Is  in  assuming  as  a  fact  that  Drew's 
title  was  at  the  beginning  a  sale  made  to 
bim  by  William  M.  Rlon,  with  a  right  of  re- 
demption which  became  afterwards  an  ab- 
solute sale  by  reason  of  William  M.  Rlon's 
fttllore  to  redeem.  As  we  have  stated,  Drew 
never  beld  title  of  that  character ;  his  posi- 
tion from  the  beginning  of  hU  connection 
witb  the  property  up  to  the  time  that  he 
transferred  it  to  Johnson  Rlon  was  that  of 
a  mortgagee.  That  title  did  not,  and  could 
not,  ripen  into  one  of  ownership  by  failure 
to  redeem.  It  remained,  as  It  commenced, 
always  a  mortgage.  Once  a  mortgage,  always 
a  mortgage.  But  were  it  otherwise,  Drew 
bad  the  right  to  waive  his  right  to  a  for- 
feiture, as  it  was  a  matter  in  his  own  in- 
terest. 

Plaintiffs  do  not  attack  Drew's  title  as  a 
simulation ;  they  recognize  that  the  contract 
between  him  and  Wm.  M.  Rlon  was  real. 
What  was  done  in  this  case  was  to  make 
the  form  which  the  contract  between  them 
had  taken  conform-  to  the  actual  facts.  This 
the  plaintitTs  had  a  right  to  do,  and  to 
show  that  that  contract  had  accomplished 
its  purpose,  and  matters  as  between  Drew 
and  Wm.  M.  Rlon  had  been  brought  back  to 
their  original  position  by  execution  of  the 
aame^  by  imyment  thereunder.  Having  shown 
this,  they  had  the  right  to  show  then  by 
parol  evidence  that  the  second  act  from  Drew 
to  Johnson  Rlon  was  in  point  of  fact  an  act 
from  Wm.  M.  Rlon  to  his  son  Johnson,  and 
that  tliat  second  act  was  a  simulation,  in  so 
far  as  Johnson  Rlon  was  made  to  appear  as 
Drew's  vendee;  that  the  object  of  this  suit 
Is  not  to  place  the  ownership  of  property 
which  had  been  in  Drew  Into  the  ownership 
of  Wm.  M.  Rlon  for  the  first  time,  but  to 
place  back  in  Wm.  M.  Rlon  the  legal  title  to 
property,  the  ownership  of  which  be  had  al- 
ways retained  (and  of  which  he  had  never 
divested  himself),  oat  of  bis  son,  who,  hold- 
ing that  tittle,  had  In  reality  no  ownership  In 
tiie  property.  The  facts  in  Westmore  ▼. 
Bars,  111  La.  806,  35  South.  678,  and  Wells  v. 
Wells,  116  La.  106S,  41  South.  316,  differ 
from  those  in  the  present  case. 

Defendants  contend  that  plaintiffs'  petition 
li  In  form  and  effect  an  action  en  declaration 
de  simalatlon.  In  which  the  act  from  H.  O. 
Drew  is  son^t  to  be  declared  a  simulation, 
and  that  no  attack  Is  made  upon  the  act  from 
'WnL  U.  Rlon  to  Drew:  that  there  is  no  al- 
legation in   the   petition  tliat  the  act  from 


Blon  to  Drew  was  a  mortgage,  or  other  than 
what  it  appeared  upon  Its  face — a  sale.  We 
think  the  allegations  of  the  petition  sufficient- 
ly show  the  purpose  and  object  of  the  suit 
and  the  grounds  ui>on  which  judgment  is  ask- 
ed. Defendants  urge  for  the  first  time  in 
argument  In  this  court  that  H.  O.  Drew  was 
a  necessary  party  to  the  suit,  but  we  do  not 
think  he  was.  If  defendants  thought  it  was 
necessary  for  the  protection  of  any  interests 
they  had  in  the  suit,  they  should  have  prayed 
that  he  be  made  a  par^.  C.  O.  2517,  2518; 
Hoffmann  v.  Ackermann.  110  La.  1074,  35 
South.  293. 

We  are  of  the  opinion  that  the  Judgment 
appealed  from  is  correct,  and  it  is  hereby  af- 
firmed. 


(122  La.  6&9) 


No.  17,144. 


CROSSETT  T.  CAMPBELL  et  aL 

(Supreme  Court  of  Louisiana.     Dec.  14,  1008. 
Rehearing  Denied  Jan.  18,  1909.) 

Fatse  Ikprisonuent  ({  6*)— What  Consti- 
tutes. 

Plaintiff  entered  upon  grounda  which  were 
lawfully  in  possession  of  schoolboys,  who  were 
giving  a  free  picnic,  and  who  bad  given  notice, 
in  advance,  that  later  in  the  day  a  game  of 
baseball  would  be  played,  to  which  a  tri&ing  ad- 
mission fee  would  be  charged.  W^ben  the  game 
was  about  to  begin  he  refused,  though  repeated- 
ly requested  so  to  do,  to  pay  the  fee  or  go  out, 
and  be  was  thereupon  taken  by  the  arm  by  a 
citizen — one  of  the  assembled  guests  or  patrons- 
acting  in  behalf  of  the  boys,  though  withoat 
special  authoritjr,  and  led  in  the  direction  of  the 
gate,  always  with  the  privilege  of  paying  and 
staying,  and  the  alternative  of  not  paying  and 
going.  Before  reaching  the  gate,  he  paid  the 
fee,  and  thereafter  stayed  and  witnessed  the 
game. 

Held,  that  the  restraint  Imposed  was  not  to- 
tal, and  did  not  render  it  impossible  for  plain- 
tifC  to  stay  where  be  was  or  otherwise  control 
his  movements;  that,  being  at  all  times  able  to 
release  himself  on  payment  of  the  fee,  for  which, 
if  he  stayed,  he  was  morally  and  legally  bound, 
the  restraint  imposed  on  him,  merely  as  a  means 
of  his  ejection,  until  be  elected  to  pay,  was  the 
result  of  his  voluntary  persistence  in  an  unlaw- 
ful act,  did  not  deprive  him  of  "free  egress," 
and  affords  no  ground  for  an  action  in  damages 
for  false  imprisonment 

[Ed.  Note.— For  other  cases,  see  False  Impris- 
onment, Cent.  Dig.  t  3 ;  Dec  Dig.  {  6.*] 

(Syllabus  by  the  Court) 

Appeal  from  Fifth  Judicial  District  Court, 
Parish  of  Winn ;  George  Wear,  Judge. 

Action  by  Fenner  B.  Crossett  against  J. 
W.  Campbell  and  others.  Judgment  for  de- 
fendants, and  plaintiff  appeals.    Affirmed. 

John  Henry  Mathews,  for  appellant  Casi- 
mir  Moss,  for  appelleea 

Statement  of  tbe  Case. 

MONROE,  J.  This  is  an  action  for  dam- 
ages In  which  plaintiff  appears  before  this 
court  as  appellant  from  a  Judgment  rejecting 
his  demands. 
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He  itateq  his  ropposed  canie  of  action  by 
alleging  that: 

"Petitioner  was  in  comi^any  with  hi*  wife  and 
friends  on  an  open  lot,  in  the  Tillage  of  Dod- 
son,  •  •  •  behaving  himself,  in  every  re- 
si>ect,  as  a  good  citizen  should  do;  *  *  * 
that,  while  so  situated,  J.  W.  Campbell,  the 
marshal  of  the  town,  •  •  •  and  W.  O.  John- 
son, acting  in  conjunction  with  and  aiding  and 
assisting  each  other,  did,  with  force  and  arms, 
unlawfully  arrest,  detain,  and  imprison  your 
petitioner,  by  seizing  hold  of  your  petitioner's 
body  and  drawing  a  deadly  weapon  on  your  pe- 
titioner, and,  in  this  manner,  dragged  yonr  pe- 
titioner through  a  large  assembly  of  people  con- 
gregated there,  and  did  in  this  manner  forcibly 
detain  petitioner,  against  his  will,  for  some  con- 
siderable time ;  *  *  *  that  there  never  did 
exist  any  warrant  or  legal  process  whatever 
authorizing  either  the  said  J.  W.  Campbell  or 
the  said  W.  C  Johnson  to  take  petitioner  in 
their  custody  or  to  detain  or  imprison  him; 
*'  *  *  that  said  acts  furnish  an  instance  of 
false  imprisonment  for  which  they  should  be 
held  liable  in  solido;  •  •  •  that,  on  ac- 
count of  said  false  imprisonment,  he  has  suffer- 
•d  damages  *  *  *  in  the  sum  of  $3,000; 
and  he  prays  judgment  against  the  defendants 
in  solido." 

An  exception  of  no  cause  of  action  was  filed 
aBd  ovemiled,  and,  defendant  having  an- 
swered, the  case  was  tried  on  its  merits, 
developing  the  following  facts:  The  boyp  of 
the  Dodson  High  School,  having  decided  to 
celebrate  their  commencement  by  .giving  a 
public  picnic,  to  be  followed  In  the  afternoon 
by  a  game  of  baseball,  secured  from  the  Tre- 
mont  Lumber  Company  the  use  of  certain 
ground,  owned  by  the  latter,  from  which  they 
removed  the  stumps  and  other  obstructions, 
and  which  they  Inclosed  by  encircling  It 
with  a  rope  and  a  wire.  No  charge  was  made 
for  participation  in  the  picnic,  but,  in  order 
to  provide  balls  and  bats,  and  to  aid  In  pay- 
ing the  expenses  of  the  visiting,  Winnfleld, 
High  School  team,  the  Dodson  boys  found  It 
necessary  to  charge  a  fee  of  25  cents  to  those 
who  chose  to  remain,  or  to  come,  after  din- 
ner, within  the  Indosure  and  witness  the 
baseball  game,  and  notice  of  their  intention 
in  that  respect  was  published  In  the  Dodson 
paper,  and  was  also  served  on  many  of  the 
citizens  by  means  of  postal  cards,  plaintiff 
being  one  of  those  to  whom  such  a  card  was 
mailed.  He,  however,  seems  to  have  con- 
ceived the  Idea  that  the  charge  was  an  im- 
position, and,  before  going  to  the  grounds, 
announced  his  determination  not  to  pay  it 
He  says  In  his  testimony: 

"About  2  o'clock  the  professor  got  up  on  a 
stump  and  announced  for  everybody  to  go  down 
to  the  gate  so  that  they  could  collect  their  25 
cents.  Most  of  the  ladles  went,  and  a  good  lot 
of  men.  Some  of  them  stood  around  and  did 
not  go." 

PlalnttfTs  wife  was  one  of  the  ladies  who 
"went"  She  gave  the  gate  keei)er  10  cents, 
and  told  him  she  would  give  him  the  remain- 
ing 16  cents  (to  make  up  the  25  cents  for  her 
admission)  before  she  left  the  grounds,  and 
her  assurance  was  accepted,  without  discus- 
sion, as  satisfactory.  Plaintiff,  though  he 
bad  In  his  pocket  more  than  enou^  money  to 


pay  the  charge,  was  one  of  those  "who  stood 
around  and  did  not  go."  In  that  situation, 
appeals  were  made  by  the  boys  to  plaintiff, 
and  to  those  who  assumed  a  like  position, 
either  to  pay  or  to  go  out,  and  most  of  them 
did  one  thing  or  the  other.  Plaintiff  did 
neither.  One  of  the  boys,  being  asked,  "What 
did  you  propose  to  do  if  a  person  came  on 
the  ground  that  day  and  did  not  want  to  pay 
a  fee,"  replied,  "We  did  not  think  that  any 
one  would  want  to  run  over  us  In  that  way. 
•  •  •  Didn't  think  very  much  about  that" 
Campbell,  the  marshal,  had  had  a  talk  with 
the  mayor,  In  which  the  latter  had  expressed 
the  opinion  that  no  one  could  be  arrested  or 
otherwise  dealt  with  under  the  town  ordi- 
nances for  refusing  to  pay  the  admission  fee, 
and  the  marshal,  acting  on  that  opinion, 
contented  himself  with  merely  appealing  to 
the  recalcitrants  either  to  pay  or  go  out. 
He  says  he  explained  to  plaintiff  and  others 
why  the  charge  was  made,  and  told  them, 
"I  believe  I  would  pay  or  Just  go  out  and  not 
create  any  contrariness."  He  did  nothing 
more.  Johnson,  a  citizen  of  the  town  and  a 
friend  of  the  boys,  seems  rather  to  have  urg- 
ed the  matter  upon  the  few  who  persisted  la 
holding  out  and,  it  being  said  by  some  of 
them,  "Everybody  has  gone  out  except  that 
Dodson  fellow  [referring  to  plaintiff],  and  If 
he  will  go  out  we  will  go  out  too,"  he  ap- 
proached plaintiff,  who  bad  already  been  ap- 
pealed to  several  times,  and,  at  this  point, 
there  Is  some  variance  In  the  testimony.  One 
or  two  witnesses  say  that  Johnson  asked 
plaintiff  whether  he  had  paid;  that  plain- 
tiff replied  that  he  had  not;  that  Johnson 
then  requested  him  to  go  to  the  gate,  and 
took  him  by  the  arm ;  that  plaintiff  resisted, 
slightly,  at  first  and  then  walked  In  the  di- 
rection of  the  gate,  all  the  witnesses  agree- 
ing that  be  settled  the  matter  by  paying  be- 
fore reaching  the  gate.  Plaintiff  says  that 
Johnson  asked  if  he  had  been  to  the  gate; 
that  he  replied,  "No,  my  wife  has  made  ar- 
rangement"; that  Johnson  then  said,  "Con- 
sider yourself  under  arrest  for  resisting  an 
officer,"  and  grabbed  him  by  the  arm;  that 
he  "finally  got  loose,  •  •  •  was  not  try- 
ing very  hard,  and,  when  he  did,  Johnson 
grabbed  him  again,"  and  "threw  his  hand 
back  like  he  was  going  to  pull  a  gun" ;  that 
he  (plaintiff)  said,  "Xou  can't  arrest  me,  for  I 
am  not  bothering  you";  that  Johnson  said, 
"Pay  up,  then,  pay  up,"  and  that  he  went 
with  Johnson  for  a  distance  of  some  75  yards, 
when  he  paid  up  and  was  released.  Johnson 
says:  "I  said,  'Mr.  Crossett  everybody  has 
gone  out  but  you,  and  it  don't  look  nice  for 
you  to  stay ;' "  and  I  said,  "If  I  was  you,  I 
would  go  out  and  act  nice  about  it"  and  be 
said,  "My  wife  paid,"  and  I  said,  "Did  she 
pay  for  you?"  and  I  asked  Mrs.  Crossett  did 
she  pay  for  him,  and  she  said,  "No;"  and  I 
said,  "Crossett,  you  will  have  to  go  out  and 
(or)  pay,"  and  I  took  him  by  the  right  arm  and 
started,  and  he  said  he  would  go,  and  then 
he  stopped  and  asked  me  if  I  was  going  to 
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take  him  to  the  calabooae,  and  I  told  blm, 
"No."  We  went  to  the  other  side  of  the 
cold  drink  stand,  which  I  reckon  was  20  or 
30  steps — I  guess  It  took  about  20  or  30  sec- 
onds— and  he  said,  "Hold  on,  I  will  pay  you 
my  quarter,  and  I  will  prosecute  yon." 
Plaintiff  thereupon  produced  a  dollar,  from 
which  the  gate  keeper,  who  came  up  at  the 
moment,  gave  him  75  cents  in  change,  and 
the  matter  ended,  plaintiff  returning  to  bis 
wife  and  remaining,  without  further  disturb- 
ance, to  witness  the  game.  A  witness  by  the 
name  of  Dean  says  that  Jolmson  had  a  pistol 
In  the  rear  pocket  of  his  trousers  and  partly 
drew  It  ont  at  one  time,  but  it  is  shown  be- 
yond qnestlon  that  he  was  in  his  shirt  sleeves 
and  was  wearing  linen  tronsers,  and  several 
witnesses  testify  that  they  saw  no  pistol  and 
ttat  they  could  not  very  well  have  helped 
seeing  it  if  he  bad  had  one.  Johnson  himself 
swears  that  he  bad  no  pistoL 

Opinion. 

It  will  be  observed  from  the  foregoing 
statement  of  the  facts  of  the  case,  as  disclos- 
ed by  the  evidence,  that  instead,  as  he  alleges, 
of  being  on  "an  open  lot"  plaintiff,  at  the 
time  of  the  incident  ont  of  which  this  suit 
arises,  was  upon  a  lot,  the  use  and  enjoy- 
ment of  which  had  been  granted  by  the  owner 
to  the  Dodson  High  School  BasebaH  Team, 
which  the  members  of  that  team  had  cleared 
of  stumps  and  other  obstructions  and  had 
Inclosed,  or  partially  inclosed,  with  a  wire 
and  rope  for  their  own  purposes,  and  of 
which  they  were  in  full  possession ;  and  that, 
Instead  of  his  "behaving  himself,  In  every  re- 
spect, as  a  good  citizen  should  do,"  he  was 
engaged  In  a  most  unreasonable  and  wrong- 
headed  interference  with  a  lot  of  schoolboys 
and  other  persons  who  were  exercising,  inno- 
cently, their  legal  right  to  amuse  and  be 
amused,  upon  property  over  which,  for  all 
the  purposes  of  this  case,  they  had  absolute 
control.  It  will  also  be  observed  that,  where- 
as plaintiff  alleges  that  "on  account  of  said 
false  imprisonment"  he  suffered  the  damages 
for  which  he  prays  Judgment,  the  facts  are 
that  be  was  given  the  alternative  of  staying 
where  he  was  upon  complying  with  a  condi- 
tion rightfully  imposed,  or  of  removing  him- 
self from  premises  where  otherwise  he  was 
an  intruder  and  a  trespasser,  and  that,  upon 
bis  refusal  to  do  either  the  one  thing  or  the 
other,  he  was  In  course — not  of  being  impris- 
oned upon  .  but — of  being  ejected  from,  the 
premises  (with  the  privilege  reserved  to  him 
of  remaining  where  he  was,  on  complying 
with  the  required  condition,  or  of  going  else- 
where, without  so  complying,  as  he  pleased), 
when  he  concluded  to  comply  with  the  condi- 
tion, and  the  trouble  ended.  There  was,  there- 
fore, never  an  Instant  of  time  during  which 
bis  release  from  the  restraint  imposed  upon 
him  was  not  entirely  within  his  own  control, 
and  might  not  have  been  accomplished  by  his 
paying  the  trifling  amount  of  money  demand- 
ed of  him,  and  he  was  never  restrained  from 


doing  anything,  save  the  nnlawfol  thing  of 
remaining  upon  the  boys'  playground,  against 
their  wishes,  in  violation  of  their  rights,  and 
to  their  disturbance  and  the  disturbance  of 
their  assembled  guesta  Our  law  (Rev.  St 
{  796)  imposes  a  penalty  for  "false  Impristm- 
Ing,"  but  does  not  define  the  offense.  It  Is 
elsewhere  defined  as  follows: 

"Fake  impriaoDment  is  the  unlawful  and  total 
restraint  of  the  liberty  of  the  person.    •    •    •  " 

The  right  violated  by  this  tort  Is — 

"freedom  of  locomotion.  It  belongs,  historical- 
ly, to  the  class  of  rights  known  as  simple  or  pri- 
mary rights  (inaccurately  called  absolute  rights), 
as  distinguisbed  from  secondary  rights,  or  rights 
not  to  be  harmed.  It  is  a  right  in  rem ;  it  is 
available  anilnst  the  commanity  at  large.  The 
theory  of  the  law  Is  that  one  interferes  with 
the  freedom  of  locomotion  of  the  other  at  his 
peril.  •  •  *  The  right  of  freedom  of  locomo- 
tion is  violated  when  one  is  wrongfully  detained 
against  his  will,  or  is  in  any  way  deprived,  as 
distingniahed  from  obstmcted  or  subjected  to 
inconvenience,  of  his  right  to  come,  or  go,  or 
stay,  when  and  where,  he  wishes.  Some  condnct 
imposing  restraint  or  detention  is  essential,  trnt 
any  conduct  resulting  therein  Is  suffldent  It 
is  the  unlawful  Interference  with  the  wish  or 
desire  of  plaintiff  which  the  law  seeks  to  com- 
pensate. Free  egress  mast  therefore  be  impos- 
sible ;  the  restraint  most  be  total."  Cyc.  voL 
19,  pp.  319,  322. 

A  note  to  the  paragraph  last  above  quoted 
reads: 

"If  plaintiff  Is  free  to  go  where  he  wants,  he 
cannot  sustain  an  action  of  false  imprisonment ; 
if  be  is  prevented  from  going  where  be  may 
have  a  right  to  go,  a  mere  partial  obstruction  to 
his  will  may  be  the  basis  of  some  other  form  ol 
action,  but  not  of  the  one  here  nnder  considera- 
tion. Bird  V.' Jones,  7  Q.  B.  742;  •  •  • 
Stevens  v.  O'Neill,  61  App.  Div.  864,  04  N.  T. 
Supp.  663. 

•  •••••• 

"There  is  no  legal  wrong  unless  the  detentloB 
was  involuntary."^   Cyc.  vol.  19.  p.  323. 

A  note  to  this  paragraph  reads: 

"One  who  submits  to  arrest  and  imprison- 
ment rather  than  pay  a  small  license  fee,  illegal- 
ly exacted,  but  which  he  ml^it  have  recovered 
back,  withont  serious  injnry  or  damage,  has  no 
cause  of  action.  Cottam  v.  Oregon  Oily  (C.  O.) 
08  Fed.  670." 

And,  again,  we  find  that  it  has  been  held 
that: 

"When  the  contest  Is  for  possession  of  per> 
sonal  property,  and  there  is  no  intent  to  detain 
the  person,  false  imprisonment  is  not  mnde  out. 
McClure  v.  State,  26  Tex.  Appi  102,  9  8.  W. 
853." 

Applying  the  definition  and  Interpretation 
thus  given  to  the  case  at  bar,  it  will  be  no- 
ticed that  free  egress  from  the  beseball 
grounds  was  at  all  times  i>ossible  to  the  plain- 
tiff, and  that  Johnson's  purpose  was,  not  to 
Imprison  him  in  the  grounds,  but  to  eject  him 
from  them,  though  the  privilege  was  accorded 
him  of  remaining  there  on  bis  complying  with 
a  reasonable  and  lawful  condition,  and  that 
it  was  entirely  and  at  all  times  within  his 
power  to  release  himself  from  the  restraint 
incidental   to  his  proposed  ejection  by  the 
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payment  of  the  admission  fee,  for  which,  If 
he  stayed,  he  was  morally  and  legally  boand. 
Such  restraint  was  therefore  of  his  own  do- 
ing, and  was  not  involuntary. 

It  is  said  tliat  the  defendant,  Johnson, 
should  be  held  liable  in  any  event,  because, 
disclaiming,  as  he  does,  authority  either  from 
the  marshal  or  the  boys,  he  was  without 
right,  as  an  individual,  to  interfere  in  the 
matter.  It  might,  perhaps,  be  answered  that 
an  individual  has  the  right  to  interfere  where 
a  breach  of  the  peace  or  a  misdemeanor  is 
committed,  or  threatened.  In  his  presence,  and 
that,  apart  from  the  fact  that  plalntifF  was 
unlawfully  disturbing  the  boys  in  their  enjoy- 
ment of  the  premises  in  question — a  course 
of  conduct  the  tendency  of  which  was  to  pro- 
voke acts  of  violence — ^he  was,  by  his  unau- 
thorized presence,  disturbing  and  invading 
the  rights  of  a  peaceful  assemblage  of  which 
Johnson  was  a  member,  in  violation  of  a  stat- 
ute which  denounces  such  disturbance  as  an 
ofTense  punishable  by  fine  and  imprisonment 
Rev.  St  {  929. 

We,  however,  prefer  to  base  the  decision 
upon  the  ground  first  stated,  to  wit  that  the 
restraint  of  which  plaintiff  complains  was 
voluntary,  in  that  it  always  rested  with  him 
to  terminate  it  by  desisting  from  the  doing 
of  an  unlawful  act  and  that  "free  egress" 
was  always  open  to  him. 

Judgment  aflSrmed. 


(122  La.  66T) 

No.  J  7,248.     . 

SHKEVEPORT  TRACTION  CO.  v.  MUL- 
HAUPT. 

In  re  SHREVEPORT  TRAOTION  CO. 

(Snpreme  Court  of  Louisiana.     Nov.  16,  1908. 
Rehearing  Denied  Jan.  18,  1909.) 

1.  CoirntACTS  (§  22*)  —  Offeb  akd  Acoept- 
AMCB— Acceptance  by  Acts. 

Action,  withoat  words,  is  presumptive  evi- 
dence of  the  acceptance  of  a  proposition,  when 
taken  under  circumstances  that  naturally  imply 
such  acceptance,  and  a  timely  suit  brought  on 
the  contract  alleged  to  have  resulted  from  a 
proposition  and  its  acceptance,  may  in  itself  be 
an  acceptance  of  the  proposition. 

[Ed.   Note.— For  other  cases,   see   Contracts, 
Cent  Dig.  H  71-79;   Dec  Dig.  {  22.*] 

2.  CoRTBACTB  ({  22*)  — Offeb  and  Accbft- 
ANCK— Implied  Acceptance. 

Where  a  number  of  persons  make,  to  a 
railway  company,  the  proposition,  "If  you  will 
boild  a  railroad,  along  a  certain  route,  on  a 
certain  grade,  at  your  own  expense,  we  will  pay 
you  certain  sums  when  the  rails  are  laid,  or 
within  30  days  after  you  begin  operating  the 
road,"  and  the  company  at  once  builds  the  road 
in  accordance  with  and  in  acceptance  of  the 
proposition,  and  thereafter  operates  it  in  ac- 
coraance  with  other  conditions  contained  in 
such  proposition  (with  respect  to  fares  and 
schedules,  to  be  thereafter  maintained),  the  ac- 
tion thus  taken,  considered  in  connection  with  a 
suit  brought  to  recover  the  sums  oSeredj  amounts 
to  an  implied  acceptance  of  the  proposition,  and 


the  company  is  entitled  to  Judgment  in  the  suit 
so  brought 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Dec.  Dig.  i  22.*] 

(Syllabus  by  the  Court.) 

Action  by  the  Shreveport  Traction  Com- 
pany against  J.  T.  Mulhaupt  Plaintiff  had 
Judgment,  which  was  reversed  by  the  Court 
of  Appeal,  and  plaintiff  applies  for  certiorari, 
or  writ  of  review,  to  the  Court  of  Appeal. 
Judgment  of  the  Court  of  Appeal  reversed, 
and  Judgment  of  the  district  court  affirmed. 

Wise,  Randolph  &  Rendall,  for  applicant. 
Alexander  &  Wilkinson,  for  respondent 

Statement  of  Case. 

MONROE,  J.  Defendant  and  other  citt- 
zens  of  Shreveport,  desiring  to  liave  an  elec- 
tric railroad  along  a  certain  route  to  the 
Fair  Grounds,  made  a  proposition  in  writ- 
ing to  pay,  each,  a  certain  sum  of  money  aa 
a  bonus  if  plaintiff  would  build  and  operate 
such  road  agreeably  to  the  conditions  men- 
tioned in  the  proposition.  Thereafter  plain- 
tiff, having  satisfied  the  district  court  that 
it  bad  done  all  that  was  required  in  order 
to  entitle  it  to  the  amount  ($2,000)  offered 
by  defendant,  obtained  Judgment  against 
him  therefor,  and,  the  Judgment  so  obtained 
having  been  reversed  by  the  Court  of  Appeal, 
plaintiff  now  prays  that  the  ruling  last  men- 
tioned be  reviewed. 

The  "proposition,  in  writing,"  above  re- 
ferred to,  reads  in  part,  as  follows: 

"Shreveport  La.,  Jane  7,  1906. 
"Shreveport  Traction  Co. 

"Gentlemen:  If  you  will  construct  an  elec- 
tric railway  along  the  following  route,  namely 
[giving  the  route],  the  undersigned,  in  consid- 
eration of  the  improved  facilities  for  reaching 
the  city  of  Shreveport,  the  Fair  Grounds,  and 
points  intermediate,  on,  or  near  said  line 
*  •  •  hereby  agree  to  pay,  promptly,  on  the 
completion  of  the  laying  of  said  tracks,  the 
amounts  set  opposite  our  names,  l>elow,  the  fol- 
lowing conditions  being  those  upon  which  Ona 
railway  is  to  be  built  and  operated. 

"Conditions. 

"(1)  A  bonus  of  $15,000,  in  cash,  or  its  eqniv 
alent  to  be  paid  to  the  Traction  Ca  withhi  80 
days  after  the  completion  of  line  and  operation 
begun. 

"(2)_  All  costs  of  construction,  both  labor  and 
material,  bridges,  etc..  together  with  crossing  ol 
K.  C.  S.  Ry.,  to  be  paid  for  by  Traction  Co. 

"(3)  No  grade  on  said  line  to  exceed  1%  ex- 
cept at  railroad  crossings,  where  said  grad* 
shall  not  exceed  1%%. 

"(4)  The  Traction  Company  to  be  held  blame- 
less and  free  from  damages  for  any  dirt  or  eartk 
removed  or  disturbed  for  fills  or  cuts  within  23 
feet  from  either  side  of  the  center  of  the  track. 

"(5)  A  private  right  of  way  to  be  granted  to 
the  Traction  Co.,  of  50  feet  in  width,  for  the 
purpose  of  side  tracks,  switches,  or  doubl* 
tracks,  as  the  company  may  select. 

"(C)  The  franchise  granted  by  the  city  of 
Shreveport  and  the  pansb  of  Caddo  to  run  from 
the  date  of  its  issuance  for  a  period  of  fifty 
years. 

"(7)  The  Traction  Co.  to  maintain  a  schedule, 
or  headway,  of  not  more  than  20  minutes  to  Its 
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line  on  Kenneth  Avenae,  and,  beyond  that 
point,  of  not  more  than  80  minntes.  The  fare 
to  be  5  cts.,  each  way,  to  any  point  between 
Texas  street  and  Greenwood  road,  and  10  cts. 
each  way,  from  the  City  of  Shreveport  to  the 
Country  Clab.  A  sufficient  number  of  cars  to 
be  operated  for  the  fair  and  races." 

The  total  amonnt  stibscrlbed  appears  to 
bare  been  something  less  than  $15,000,  and, 
after  the  signatures  of  the  subscribers,  there 
appears  on  the  Instrument  the  following 
fbrm  of  acceptance,  to  wit: 

"Messrs.  Scbompert,  Penick  &  Ford  et  als. 

'Gentlemen:  The  andersigned  Company,  rep- 
resented by  W.  F.  Dillon,  president,  accepts  the 
foregoing  proposition  and  agrees  to  do  the  work 
and  will  comply  on  its  part  with  the  aboye  stip- 
nlations,  the  work  to  be  completed  within  6 
months  of  its  acceptance.    Accepted. 

"Shreveport  Traction  Co. 
"By , 

-(Date)    1906.  President." 

The  fonn  Is  unsigned,  and  the  evidence 
adduced  npon  the  trial  of  the  case  does  not 
■how  by  whom,  or  at  what  time.  It  was 
written.  The  Court  of  Appeal  (naturally 
enougb)  assumed  that  it  was  written  by  the 
subscribers  as  part  of  their  proposition,  but 
plalntltTs  counsel.  In  the  brief  filed  by  them, 
say  that  it  was  written  on  the  document  con- 
taining the  proposition  by  one  of  plaintitrs 
officers,  after  the  delivery  of  the  document 
to  plaintiff,  and  was  not  even  suggested  by 
the  subscribers,  and  that  they  were  ready 
to  proye  that  fact  If  the  Court  of  Appeal 
had  remanded  the  case.  However  that  may 
he,  plaintiff  sued  upon  a  contract  resulting, 
it  Is  said,  from  the  proposition  accepted,  not 
by  the  signing  of  the  form,  but  by  the  doing 
the  things  called  for  thereby,  to  the  knowl- 
edge of  the  defendant;  the  petition  alleg- 
ing. Inter  alia: 

"That  acting  npon  said  proposal  and  agree- 
ment, it  (plaintiff)  proceeded  to  make  the  exten- 
rion  of  its  lines  in  accordance  with  the  terms  set 
oat,  •  •  •  and  has  fully  complied  with  the 
terma  of  said  proposal  and  agreement  in  all  re- 
spects," etc. 

To  which  defendant  answered.  In  sub- 
stance:  (1)  That  the  proposition  was  never 
accepted,  or,  if  accepted,  he  was  never  notl- 
fled  of  Its  acceptance,  or  that  he  had  with- 
drawn the  proposition  before  receiving  such 
notification;  (2)  that  the  alleged  contract 
was  ultra  vires  of  plaintiff;  (3)  that  plaintiff 
has  not  complied  with  the  obligations  pur- 
porting to  have  been  assumed  by  it,  in  that 
It  failed  to  furnish  a  sufficient  number  of 
cars  to  accommodate  the  public  during  the 
fair  and  races,  and  did  not  make  the  "head- 
way" required;  (4)  that  it  did  not  furnish 
the  new  cars,  as  defendant  was  led  to  be- 
lieve It  would,  but  used  cars  from  Its  other 
lines,  "thus  delaying  people  along  the  other 
lines  In  the  dty  of  Shreveport" 

tJpon  the  trial  In  the  district  court.  It  was 
shown,  without  attempt  at  contradiction, 
that,  immediately  on  the  receipt  of  the  prop- 
osition, plaintiff  telegraphed  for  rails  and 
other  materials,  and  proceeded  to  build  the 
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road,  which  was  completed  and  In  operation 
within  a  few  months — several  weeks  before 
the  opening  of  the  fair  and  races;  that,  up 
to  the  time  of  such  opening,  the  cars  were 
run  within  the  schedule  or  "headway"  called 
for  by  the  proposition,  and  that  the  fares 
charged  have  always  been  in  accordance 
with  said  proposition;  that,  after  the  open- 
ing of  the  fair  and  races,  a  larger  number 
of  cars  were  brought  into  the  service  than 
were  called  for  by  the  ordinary  schedule,  aud 
that,  whilst,  in  consequence  of  the  fact  that 
great  numbers  of  persons,  constituting  the 
crowds  attending  the  fair,  were  at  times 
moved  by  the  same  consideration  to  go  and 
return  at  the  same  moment,  there  were,  at 
such  times,  more  or  less  of  delay  and  com- 
plaint, the  obligations  assumed  by  plaintiff 
with  regard  to  furnishing  cars  was,  neverthe- 
less, discharged  with  reasonable  sufficiency, 
human  ingenuity  not  having  as  yet  devised 
any  scheme  by  which,  under  such  circum- 
stances, delay  and  complaint  can  be  altogeth- 
er avoided.  It  was  further  shown  that  de- 
fendant lives  (and,  we  Infer,  owns  property) 
on  the  line  of  the  road,  and  knew,  or  must 
have  known,  of  Its  construction  and  opera- 
tion, and  it  was  not  shown  that  he  ever  In- 
timated any  Intention  to  withdraw  bis  sub- 
scription until  he  filed  his  answer  in  this 
suit  The  district  court  must  have  been  of 
the  opinion  that  plaintiff  had  accepted  the 
offer  made  to  it  by  acting  on  and  suing  to 
enforce  compliance  with  It,  since,  as  has 
been  stated.  It  gave  Judgment  for  plaintiff 
as  prayed  for.  The  Court  of  Appeal,  as  we 
understand  it,  concedes  that  plaintiff  has 
done  all  that  defendant's  offer  calls  on  it 
to  do,  save  to  formally  accept  the  offer  and 
notify  the  defendant  of  such  acceptance, 
the  views  of  our  learned  Brethren  upon  tho 
subject  being,  substantially,  represented  by 
the  following  excerpts  from  their  carefully 
prepared  opinion,  to  wit: 

"The  evidence  shows  that  the  railroad  has 
been  constructed  and  is  in  operation  along  the 
streets  named  in  the  proposition,  but  that  no 
forma]  acceptance  of  the  proposition  was  made 
and  no  notice  thereof  given  to  defendant.  The 
moet  serious  issue  presented  is,  we  tbink,  the 
question  as  to  whether  or  not  a  formal  accept- 
ance of  the  proposition  and  'notice  thereof  to 
the  defendant  were  necessary  in  order  to  bind 
him  for  the  payment  of  the  amount  subscribed 
for  by  him.' " 

The  opinion  quotes  certain  artidea  of  the 
Civil  (3ode,  and  says: 

"These  articles  not  only  contemplate,  bnt  re- 
quire, for  the  completion  of  the  contract,  in  all 
cases  to  which  they  apply,  that  there  shall  be  an 
express  acceptance  or  one  implied  by  law,  and, 
in  addition  thereto,  that  notice  of  such  accept- 
ance must  be  expressly  given,  or,  where  the  ac- 
ceptance is  implied  by  law,  the  circumstances 
which  give  rise  to  such  implication  must  l>e 
known  to  the  person  making  the  proposal.  But, 
in  either  case,  notice  or  knowledge  of  the  ac- 
ceptance is  essential ;  the  person  making  the 
proposal  having  until  *  *  *  he  receives  such 
notice  or  knowledge  [the  right]  to  withdraw  bis 
consent,  unless  time  has  been  expressly  or  im- 
pliedly given  to  the  person  to  whom  the  proposal 
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has  been  made  to  communicate  hlf  determina- 
Uon." 

After  referring  to  the  blank  form  of  ac- 
ceptance which  appears  npon  the  Instrument 
sued  on,  the  opinion  continues: 

"This  acceptance  was  never  signed  by  the 
plaintiff  company  nor  was  any  other  formal  ac- 
ceptance made  and  notice  thereof  given  to  de- 
fendant. Now,  if  the  proposition  had  been  to 
pay  the  amount  of  the  respective  subscriptions 
if  the  plaintiff  company  would  extend  the  rail- 
way along  the  streets  named,  without  any  condi- 
tion or  without  requiring  on  the  part  of  the 
plaintiff  company  any  reciprocal  promise  or  ob- 
ligations, and  no  intimation  given,  by  the  form 
of  acceptance  inclosed,  that  a  formal  acceptance 
and  notice  thereof  were  required,  then  it  might 
be  that  the  construction  and  completion  of  the 
railway  alon^  those  streets  named  would  have 
been  a  sufficient  assent,  and  no  notice  of  ac- 
ceptance vrould  have  been  necessary.  But  there 
is  nothing  in  the  form  of  the  proposition  nor 
in  the  terms  thereof  which  evinced  any  design 
on  the  part  of  the  subscribers  to  give  the  plain- 
tiff company  the  right  of  concluding  the  con- 
tract by  its  mere  assent,  or  to  dispense  with 
notification  of  its  acceptance.  On  the  contrary, 
it  seems  that  formal  acceptance  and  notifica- 
tion were  clearly  within  toe  contemplation  of 
the  parties,  as  shown  by  the  form  of  accept- 
ance and  notice  accompanying  the  proposition, 
to  all  intents  and  purposes,  as  pert  of  the  com- 
munication. But,  aside  from  this,  that  some 
notification,  to  say  the  least,  whether  by  formal 
notice  or  implication,  of  the  acceptance  of  the 
proposition,  was  essential,  is  beyond  serious  dis- 
pate.     It  was  not  only  conditioned  npon   the 

granting  of  50  years'  franchise  by  the  city  of 
hreveport  and  parish  of  Caddo,  bnt  required 
the  promise  and  obligation  on  the  part  of  plain- 
tiff company  to  maintain  certain  fares  to  be 
charged  for  the  service,  and  to  operate  suffi- 
cient cai8  to  accommodate  the  crowds  attending 
the  fair  and  races,  and  that  without  limit  of 
time.  Notification  or  knowledge  of  its  assent  to 
the  terms  and  stipulations  being  necessary,  and 
no  formal  notice  having  been  given,  can  the 
Icnowledge  of  its  assent  to  all  the  terms  be  im- 
plied from  the  mere  fact  that  defendant  knew 
that  the  work  of  construction  was  thereafter 
begun,  the  railway  completed,  and  cars  operated 
thereon?  We  think  not  The  most  that  can  bo 
said  is  that  those  acta  manifest  an  intention 
to  perform  the  obligations  required  of  it.  But 
an  intention  to  perform  does  not  amount  to  an 
enforceable  obligation  to  perform.  *  *  *  So, 
although  the  railroad  has  been  constructed  and 
is  now  in  operation,  and  the  plaintiff  company 
may  be  observing  the  stipulations  and  conditions 
contained  in  the  propositions,  yet,  if  it  should 
fail  or  refuse  to  continue  to  do  so,  the  obliga- 
tion could  be  legally  enforced  against  it  in  that 
respect  only  upon  the  theory  that,  by  the  in- 
stitution of  this  action  or  otherwise,  it  is  es- 
topped to  deny  its  existence.  If,  upon  the  com- 
pletion of  its  line,  it  had  failed  to  observe  the 
requirements  stipulated  in  the  proposition,  and 
the  subscribera,  upon  tender  of  the  amounts  of 
their  respective  sulMcriptidns,  had  undertaken 
to  enforce  the  stipulations,  the  plaintiff  com- 
pany could  well  have  said  that  there  were  other 
considerations,  such  as  the  expectation  of  bene- 
fits and  profits,  which  induced  it  to  make  the  ex- 
tension, and  tiiat  it  never  assented  to  such  re- 
quirements.   •    •    * 

"It  may  be  that  defendant  has  been  benefited 
by  the  extension  of  the  railway,  and  that,  real- 
ly, the  work  was  undertaken  and  completed  on 
Uie  faitli  of  the  8ut>scriptious.  But  those  facts 
do  not  give  rise  to  any  legal  obligation  on  the 
part  of  the  defendant  to  pay  anything.  The 
plaintiff  must  recover,  if  at  all,  upon  the  al- 
leged contract  And  it  cannot  expect  to  enforce 
the  obligations  of  a  contract  which,  through  its 


own  apparent  laches,  it  failed  to  perfect  [Cit- 
ing] Peet  V.  Meyer,  42  La.  Ann.  1034,  8  South. 
534;  Menard  v.  Scudder,  7  La.  Ann.  388,  56 
Am.  Dec.  610;  Gait  v.  Swain,  9  Grat  (Va.) 
633.  60  Am.  Dec.  811." 

Opinion. 

It  Is  suggested,  in  the  brief  filed  on  behalf 
of  defendant,  that  the  applicant  herein  did 
not,  before  making  the  application  now  un-  - 
der  consideration,  apply  to  the  Court  of  Ap- 
peal for  a  rehearing  and  give  notice  of  this 
application,  as  required  by  the  rule  of  this 
court ;  but  the  suggestion  seems  to  be  found- 
ed in  error  of  fact,  as  appears  from  the  cer- 
tificate of  the  clerk  of  the  Court  of  Appeal. 

Tbe  byiiotbesis,  suggested  In  the  opinion  o£ 
the  Court  of  Appeal,  "that  the  defendant  has 
been  benefited  by  tbe  extension  of  tbe  rail- 
way, and  that,  really,  the  work  was  under- 
taken and  completed  on  tbe  faith  of  the  sub- 
scriptions," l>elng  well  founded  in  fact,  and  It 
being  further  established,  as  we  think,  that 
the  work  In  question  was  undertaken  and  com- 
pleted to  the  knowledge  of  defendant,  and 
that,  before  defendant  bad  Ultima  ted  any  de- 
sire to  withdraw  his  offer  (assuming  that  be 
would  have  had  that  right  after  plaintlfiF  had 
acted  on  the  offer),  plaintiff  bad  Irrevocably 
committe4  itself,  by  tbe  institution  of  this 
suit,  to  the  performance  of  the  other  obli- 
gations imposed  on  it,  there  would  seem  to  t>e 
nothing  further  for  plaintiff  to  do  in  order 
to  entitle  it  to  recover  tbe  amount  here 
claimed. 

So  far  as  the  obligation  to  pay  the  amount 
of  his  subscription  is  concerned,  defendant 
and  his  associates  made  the  proposition: 

"If  you  will  construct  an  electric  railway 
along  the  following  route,  •  •  •  the  under- 
signed, in  consideration  of  the  improved  facili- 
ties for  reaching  the  city  of  Shreveport.  the  Fair 
Grounds,  and  points  intermediate,  on,  or  near 
said  line,  •  •  «  hereby  agree  to  pay,  prompt- 
ly, on  the  completion  of  tbe  laying  of  said 
tracks,  the  amounts  set  opposite  our  names; 
the  following  conditions  being  those  under  which 
tbe  railway  company  is  to  be  built  and  operated: 

"OondiUons. 

"(1)  A  bonus  of  $16,000,  in  cash,  or  its  equiv- 
alent, to  be  paid  to  the  Traction  Company  with- 
in 30  days  after  the  completion  of  line  and  op- 
eration begun. 

"(2)  All  costs  of  construction,  both  labor  and 
material,  bridgest  &c.,  together  with  crossing 
of  K.  C.  S.  Ry.,  to  be  paid  for  by  Traction  Co. 

"(3)  No  grade  on  proposed  line  to  exceed  1%, 
except  at  railroad  crossings,  where  grade  shall 
not  exceed  1%%." 

The  railway,  as  we  have  seen,  has  been 
constructed  along  the  route  selected  by  defend- 
ant and  bis  associates,  and  it  is  not  disput- 
ed that  it  was  constructed,  at  tbe  cost  of  the 
plaUitiff,  upon  the  grades  designated  in  their 
proposition.  Whether  the  subscriptions  were 
payable  promptly  on  the  completion  of  the 
laying  of  said  tracks,  "or,  as  part  of  the 
bonus  of  $15,000,  within  SO  days  after  tbe 
completion  of  line  and  after  operation  be- 
gun," is  immaterial,  since  tbe  delay  in  either 
case  has  expired,  and  the  other  conditlous  im- 
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posed  have  no  bearing  npon  the  obligation 
to  pay.  Thus,  conditions  4  and  5  represent 
merely  additional  obligations  assumed  by  the 
snbscribers. 

If  condition  6  represents  an  obligation  as- 
snmed  by  plaintUF,  It,  nevertheless,  has  no 
necessaiy  connection  with  the  immediate 
obligation  of  defendant  to  pay  his  subscrip- 
tlon.  The  franchise,  as  we  take  it,  was  to 
be  obtained,  bnt,  not  as  a  condition  prece- 
dent to  the  payment  of  the  Bnbscriptions. 
And  80  plaintiff  is  to  maintain  a  certain 
Kbednle,  charge  certain  fares,  and  oi)erate 
BDffident  cars  for  the  fair  and  the  races,  but 
all  that  Is  to  be  done  during  the  years  to 
come,  and  not  before  defendant  pays  his 
salMcrlptlon.  If,  In  the  future  and  after  de- 
fendant bas  paid  his  subscription,  in  ac- 
cordance with  the  terms  of  his  proposition, 
plaintiff  faUs  in  the  discharge  of  any  ob- 
ligation, which,  according  to  the  terms  of 
said  proposition,  is  to  be  discharged  in  tlie 
future,  other  questions  will  arise  which  may 
be  then  determined.  The  law  which  appears 
to  us  to  control  the  case  is  to  be  found  in 
title  4,  c.  1,  i  2,  and  section  1,  arts.  1797  et 
seq.,  of  the  Revised  Civil  Code,  and  is  to  the 
following  effect,  to  wit: 

"Art  1802.  He  [the  party  propoBing]  is 
bound  by  his  proposition  and  the  signification 
of  disBent  will  be  of  no  avail  if  the  proposition 
be  made  in  terms  which  evince  a  design  to  give 
the  other  party  the  right  of  concluding  the  con- 
tract by  ms  assent ;  and,  If  that  assent  be  giv- 
en widin  such  time  as  the  situation  of  the 
parties  and  the  nature  of  the  contract  shall 
prove  that  it  was  the  intention  <^  the  proposer 
to  allow." 

It  seems  to  us  clear  that  the  proposition. 
In  this  case,  was  made  in  terms  frtiich 
evinced  a  design  to  give  the  plaintiff  the 
right  of  concluding  the  contract  by  its  as- 
sent 

"Art.  ISll.  The  proposition  as  well  as  the 
assent  to  a  contract  may  be  express  or  implied. 
BAptesa  when  evinced  by  words,  either  written 
or  spoken.  Implied  when  it  is  manifested  by 
actions,  even  by  silence  or  by  inaction  in  cases 
in  wliich  they  can,  from  circumstances  be  sup- 
posed to  mean,  or  by  legal  presumption  are  di- 
rected to  be  considered  as,  evidence  of  an  as- 
sent." 

"Art.  1816.  Actions,  withont  words,  either 
written  or  spoken,  are  presumptive  evidence  of 
a  contract,  when  they  are  done  under  circum- 
stances that  naturally  imply  a  consent  to  such 
contract.  To  receive  goods  from  a  merchant, 
without  any  express  promise,  and  to  use  them, 
iinplies  a  contract  to  pay  the  value,"  etc. 
•  •••••• 

"Art  1818.  Where  the  law  does  not  create  a 
legal  presumption  of  consent  from  certain  facts, 
then,  as  in  the  case  of  other  simple  presump- 
tkns,  it  must  be  left  to  the  discretion  of  the 
judge,  whether  aocnt  ia  to  be  implied  from  them 


In  the  instant  case,  the  proposition  which 
defendant  and  his  associates  made  to  plain- 
tiff was,  in  substance,  "if  you  will  buUd  a 
railroad,  along  a  certain  route,  on  a  certain 
grade,  at  your  own  expense,  we  will,  each, 
pay  you  a  certain  sum  when  the  rails  are 
laid  (or  within  30  days  after  you  begin  operat- 
ing the  road),"  and  plaintiff  at  once  built 
the  road,  in  accordance  with,  and  bas  proved 
on  the  trial  that  it  was  Induced  to  do  so  by 
reason  and  did  so.  In  acceptance  of,  the 
proposition  so  made. 

As  to  the  blank  form  of  acceptance,  which 
appears  after  the  signatures  upon  the  instru- 
ment containing  the  proposition,  nothing 
more  is  known  from  the  record  than  that  it 
appears  upon  the  instrument  There  was  no 
attempt  at  the  trial,  to  connect  it  In  any 
way  with  the  action  taken  by  either  plaintiff 
or  defendant  and  It  seems  to  us  that  if  de- 
fendant had  placed  any  reliance  upon  the 
theory  that  he  thereby  intended  to  intimate 
that  the  acceptance  of  his  offer  must  be  in 
writing,  he  would  have  so  testified. 

It  is  said,  however,  that  the  mere  building 
of  the  road  was  not  necessarily  an  accept- 
ance of  those  conditions  of  defendant's  prop- 
oaltion  whereby  other  obligations  were  to  be 
assumed  by  plaintiff,  and  we  acknowledge 
the  force  of  the  suggestion.  But  the  time 
within  which  plaintiff  could  assent  to  the  as- 
sumption of  those  other  obligations  had  not 
elapsed  when  this  suit  was  instituted,  and 
the  Institution  of  the  suit  was  Itself  an  ac- 
ceptance, by  Judicial  admission,  of  all  tbe 
conditions  Imposed  by  the  pr<^)osltlon.  More- 
over, so  far  as  it  goes,  tbe  evidence  shows 
that  the  particular  conditions  in  question 
were  complied  with  from  the  time  that  the 
road  was  completed,  which  was  all  that 
could  be  done  by  way  of  accepting  these 
conditions  by  action.  We  are  of  opinion  that 
the  views  here  expressed  are  In  accord  with 
the  text  of  the  law,  and  with  the  Jurispru- 
dence, including  that  referred  to  by  the 
learned  Judge  of  the  Court  of  Appeal. 

Seal  V.  Brwin  et  aU  2  Mart  (N.  S.)  246; 
Ryder  v.  Frost  8  La.  Ann.  523;  Menard  v. 
Scudder,  7  Ija.  Ann.  385,  56  Am.  Dec.  610; 
Mcllvaine  &  Spiegel  v.  Legare  &  Qodchaux, 
36  La.  Ann.  361;  Gordon  v.  Stubbs,  36  La. 
Ann.  626;  Bank  v.  Lemarie  et  al..  106  La. 
429,  31  South.  138. 

It  is  therefore  ordered,  adjudged,  and  de- 
creed that  the  Judgment  of  the  Court  of  Ap- 
peal, here  made  the  subject  of  review,  he 
annulled,  avoided,  and  reversed,  and  that  the 
Judgment  rendered  in  this  case  by  the  dis- 
trict court  be  affirmed.  All  costs  to  be  paid 
by  the  defendant 
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No.    17,230. 


STATE  «  rel.  BANK  OP  FRANKLINTON 

T.     LOUISIANA     STATE     BOARP     OP 

AGRIOUI/rURE  &  IMMIGRATION. 

(Snpreme  Court  of  Loaisiana.     Jan.  4,  1909.) 

1.  Defositabies  (8  6*)  —  PrNDB  of  State 
BoABDS— Deposit— Selection  of  Banks— 
"Safety." 

Under  Acts  Extra  Sess.  1907,  p.  25,  No. 
23,  reauiring  public  boards  of  the  state  to  de- 
posit tneir  funds  in  one  of  the  chartered  banks 
within  their  jurisdiction  offering  tbe  highest 
rate  of  interest  consistent  with  the  safety  of 
the  funds,  and  requiring  the  board  to  advertise 
and  let  the  deposits,  a  distant  bank  cannot  be 
excluded  solely  by  reason  of  any  supposed  or 
real  danger  resulting  from  its  distance,  provid- 
ed it  is  otherwise  entitled  to  the  contract,  "safe- 
ty," as  used  in  the  statute,  meauing  nothing 
more  or  less  than  that  tbe  funds  should  be  safe- 
ly kept  and  faithfully  and  punctually  acconnt- 
9d  for. 

(Eld.  Note.— For  other  cases,  see  Depositaries, 
Dec.  Dig.  S  6.* 

For  other  definitions,  see  Words  and  Phrases, 
Tol.  7,  p.  6284.] 

2.  Defositabies  (8  6*)— State  Funds— Depos- 
it—Banks— Selection— Duty  OF  BOABD. 

Under  Acte  Extra  Sess.  1907,  p.  25,  No. 
23,  requiring  state  boards  to  advertise  and  let 
the  deposits  on  open  bids  to  tbe  bank  offering 
tbe  liighest  rate  of  interest  cMisistent  with  the 
safety  of  the  funds,  a  board's  function  in  ascer- 
taining which  bank  has  offered  the  highest  rate 
of  interest  is  confined  to  comparing  the  face  of 
the  bids,  the  only  discretion  granted  to  tbe  board 
being  to  determine  whether  the  bids  are  regu- 
lar, and  whether  the  bank  whose  bid  is  highest 
on  tbe  face  of  the  papers  would  be  a  safe  de- 
pository in  the  sense  of  safely  keeping  and  re- 
storing the  funds. 

[Bid.  Note.— For  other  cases,  see  Depositaries, 
Dec.  Dig.  {  6.*] 

3.  Mandamus  (|  72*)  — Duty  of  Officebs- 

DiBCKETION. 

If,  by  a  mistake  of  law  or  otherwise,  there 
has  been  no  actual  or  bona  fide  exercise  of  dis- 
cretion by  public  officers,  mandamus  will  lie. 

[Ed.  Note. — For  other  cases,  see  Mandamus, 
Cent.  Dig.  $  134 ;   Dec.  Dig.  {  72.*] 

4.  Depositaries  (J  6*)— Funds— Deposit— Se- 
ixcnoN  of  Banks. 

Under  Acts  Extra  Sess.  1907,  p.  25,  No. 
23,  requiring  state  boards  to  advertise  and  let 
deposits  of  public  funds  to  the  bank  offering  the 
highest  rate  of  interest  consistent  with  safety 
of  the  funds,  a  state  board  is  without  authority 
to  proceed  to  let  such  a  contract  until  it  has 
pronounced  on  tbe  bids  In  the  manner  prescribed 
by  the  statute. 

[Eid.  Note.— For  other  cases,  see  Depositaries, 
Dec.  Dig.  {  6.*] 

5.  Defositabies  (|  6*)— Deposit  of  Funds- 
Bids. 

Acts  Extra  Sess.  1907,  p.  25,  No.  23,  au- 
thorizes state  boards  to  advertise  for  bids  for 
state  deposits  and  to  let  the  deposits  to  the  bank 
offering  the  highest  rate  of  interest  consistent 
with  safety  of  the  funds.  Held,  that  an  adver- 
tisement under  such  act  constituted  an  offer 
to  let  the  contract  to  tbe  highest  responsible 
bidder,  which  ripened  into  a  contract  on  accept- 
ance by  the  filing  of  such  bid,  so  that  the  bidder 
had  sufficient  interest  to  sue  to  restrain  tbe 
board  from  letting  the  contract  to  any  one  ex- 


cept the  highest  bidder  found  f*  be  a  safe  de- 
positary. 

[Ed.  Note.— For  other  cases,  left  Depositaries, 
Dec.  Dig.  $  6.*] 

Breaus,  C.  J.,  dissenting. 

Appeal  from  Twenty-Second  Judicial  Dis- 
trict Court,  Paristi  of  East  Baton  Rouge; 
Harney  F^lix  Brunot,  Judge. 

Application  for  mandamus  by  the  State,  on 
relation  of  the  Bank  of  Frankllnton,  against 
the  Louisiana  State  Board  of  Agriculture  and 
Immigration.  Judgment  for  respondent,  and 
relator  appeals.  Affirmed  in  part,  and  revers- 
ed in  part 

Thomas  Jones  Cross,  for  appellant  Lay- 
cock  &  Beale,  for  appellee. 

PROVOSTT,  J.  Act  No.  23,  p.'  25.  Extra 
Sess.  1907,  the  Interpretation  of  which  Is  in- 
volved in  this  case,  being  very  long,  we  ab- 
stain from  transcribing  it  here,  and  content 
ourselves  with  givipg  its  substance,  in  so 
far  as  bearing  upon  this  case;  which  can  be 
done  in  a  few  words,  and  will  answer  Just 
as  well.  It  requires  the  public  boards  of 
this  state  to  deposit  the  funds  which  come 
under  their  control  in  one  of  tbe  chartered 
banks  within  their  Jurisdiction;  and  provides 
that  the  bank  "offering  the  highest  rate  of 
interest,  consistent  with  safety  of  the  funds," 
shall  be  selected  as  such  depositary;  and 
that  the  selection  of  the  depositary  shall  be 
made  by  advertisement  for  bids.  The  lan- 
guage of  the  act  is  that  the  board  shall  "ad- 
vertise and  let  the  deposits."  The  act  pro- 
vides the  manner  and  the  time  of  the  ad- 
vertisements, and  adds: 

"As  soon  as  possible  after  the  terms  of  ad- 
vertisement herein  fixed  shall  have  expired,  said 
board  shall  meet  at  the  capital  and  publicly 
open  bids  and  make  awards  of  said  deposits  as 
herein  required." 

The  depositary  is  required  to  give  bond. 

Tbe  defendant  board  advertised  for  bids  In 
pursuance  of  said  statute,  and,  although 
plalntifTs  bid  was  the  highest,  selected  one 
of  plaintiff's  competitors.  And  the  plaintiff 
bank  at  once,  before  the  contract  could  be 
let,  or  any  further  steps  taken,  filed  the 
present  suit  asking  for  a  mandamus  to  com- 
pel tbe  letting  of  tbe  contract  to  It  and  for 
an  injunction  against  letting  to  any  one  else. 

Tbe  defenses  are: 

First  That  statutes  like  the  foregoing, 
which  require  public  contracts  to  be  let  to 
the  lowest  bidder,  or  to  the  highest  as  the 
case  may  be,  are  not  enacted  for  tbe  benefit 
of  the  bidders,  but  solely  of  tbe  public ;  and. 
in  consequence,  confer  upon  the  bidder  no 
interest  or  standing  to  enforce  compliance 
with  them  Judicially. 

Second.  That  tbe  defendant  board  has  a 
discretion  in  tbe  selection  of  its  d^Msitary, 
and  that  this  discretion  cannot  be  controlled 
by  mandamus. 
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Vhlrd.  That  the  bidder  which  defendant 
•elecied  was  the  highest,  "consistent  with  the 
safety  of  the  ftinds." 

For  convenience,  we  will  invert  the  logical 
order,  and  consider  first  the  latter  two  de- 
fenses. They  can  be  dealt  with  together,  as 
they  constitute  In  reality  but  one. 

Franklinton,  where  the  plaintiff  bank  Is 
located,  is  some  distance  from  the  capital. 
In  passing  on  the  bids,  the  defendant  board 
took  Into  consideration  the  expense  and  dan- 
ger of  transmitting  the  funds  to  and  from 
plaintiff,  and  concluded  that,  by  reason  of 
this  expense  and  danger,  plaintiff  was  not  the 
bank  "offering  the  highest  rate  of  interest," 
and  the  selection  of  plaintiff  would  not  be 
"consistent  with  the  safety  of  the  funds." 
The  reliability  of  plaintiff  was  not  impugned, 
Dor  has  It  been  Impugned  in  this  case  by  any 
evidence,  although  plaintiff  tendered  the  is- 
sue, and  produced  what  appears  to  be  condu- 
siTe  evidence  upon  It  On  the  face  of  the 
papers,  plalntltTs  bid  was  the  highest 

A  distant  bank  cannot  be  excluded  by  de- 
fendant by  reason  of  any  supposed  or  real 
danger  resulting  from  Its  distance.  There- 
by competition  would  be  confined  to  local 
tanks,  or  local  banks  would  be  given  an  ad- 
vantage, although  the  statute,  in  terms  and 
In  manifest  spirit  extends  competition  to  all 
the  chartered  banks  within  the  Jurisdiction 
-of  defendant  and  places  them  all  on  a  foot- 
ing of  perfect  equality.  By  safety  of  the 
funds  the  statute  means  nothing  more,  or 
else,  than  their  safe-keeping  and  faithful  and 
punctual  accounting  for. 

And  we  are  equally  clear  that  defendant's 
function  In  ascertaining  which  bank  has 
"offered  the  highest  rate  of  Interest"  Is  con- 
Uned  to  comparing  the  face  of  the  bids.  De- 
fendant Is  not  asked,  or  required,  to  dl^ose 
of  the  funds  to  the  best  advantage,  or  In  such 
a  way  as  to  bring  the  largest  return;  but 
simply  to  invite  bids  by  published  advertise- 
ments, and  to  open  the  bids  as  soon  as  pos- 
sible and  publicly,  and  let  the  funds  to  the 
highest  bidder. 

The  only  discretion  defendant  Is  invested 
with  is  to  determine  whether  the  bids  are 
ngnlar,  and  whether  the  bank  whose  bid  is 
highest  on  the  face  of  the  papers  would  be  a 
safe  depositary  In  the  sense  of  safely  keep- 
ing and  restoring  the  funds.  The  defendant 
has  thns  far,  as  a  matter  of  fact  not  yet  ex- 
«rcl8ed  that  discretion;  but  has  gone  out  of 
its  way  to  det^mlne  a  question  It  had  noth- 
ing to  do  with,  namely,  whether  there  would 
be  expense  or  danger  to  the  funds  in  trans- 
mission to  and  from  a  distant  bank.  The  law 
applicable  to  such  a  case  is  stated  In  19  A.  & 
E.  E.  739,  as  follows: 

'^f,  by  reason  of  a  mistaken  view  of  the  law, 
«r  otherwise,  there  has  been  in  fact  no  actual 
tad  bona  fide  exercise  of  discretion,  as,  for 
instance,  where  the  direction  Is  made  to  tnm 
span  the  matters  which  under  the  law  should 
Mt  be  exercised,  mandamus  will  lie." 


The  only  mandamus  that  would  fit  the  case 
would  be  to  compel  defendant  to  pass  upon 
the  bids,  on  the  face  of  the  papers,  and  upon 
the  rellabUlty  of  the  highest  bidder,  Is  the 
sense  of  safely  keeping  and  restoring  the 
funds.  Such  a  mandamus  is  not  asked  for, 
and,  doubtless,  would  not  be  needed. 

In  the  meantime,  however,  the  defendant 
board,  until  it  has  pronounced  upon  the  bids 
in  the  manner  required  by  the  statute.  Is 
without  authority  to  proceed  to  let  the  con- 
tract ;  and  the  question  arises  whether  plain- 
tiff has  any  interest  or  standing  for  en- 
joining it  from  doing  so,  which  Is  the  ques- 
tion raised  by  the  first  of  the  hereinabove 
stated  defenses. 

If  all  the  bids  are  safe,  or  any  of  them 
is,  the  defendant  Is  not  allowed  to  reject 
them  all  and  readvertlse.  The  obligation 
Imposed  by  the  statute  upon  defendant  to  let 
the  contract  to  the  highest  safe  bidder  Is, 
therefore,  absolute;  and,  this  being  so,  the 
advertisement  which  Is  made  in  pursuance 
of  the  statute  constitutes  a  flat  offer  on  the 
part  of  the  defendant  to  enter  into  a  con- 
tract for  the  funds  with  the  highest  safe  bid- 
der, and  the  bid  in  response  to  the  advertise- 
ment Is  an  acceptance  of  that  offer.  Hence 
the  advertisement  and  the  bid  together  con- 
stitute an  agreement  to  enter  Into  a  con- 
tract for  the  funds.  Tlils  agreement  Is  sub- 
ject It  is  true,  to  the  condition  that  the  de- 
fendant find  the  bidder  safe;  but  that  con- 
dition is  not  wholly  protestative  on  the  part 
of  defendant,  and,  in  consequence,  does  not 
have  the  effect  of  depriving  the  agreement 
of  its  binding  effect  upon  defendant  The 
reason  why  it  is  not  wholly  protestative  Is 
that  the  discretion  vested  in  defendant  to 
pass  upon  the  safety  of  the  bidder  Is  to  be 
exercised  in  good  faith  and  upon  considera- 
tion of  the  facts,  and  not  arbitrarily  or  ca- 
priciously. If  exercised  in  good  faith,  the 
courts  will  doubtless  not  interfere  to  control 
it ;  but  in  the  contrary  case,  they  will.  Gun- 
ning V.  City,  45  La.  Ann.  915,  13  South.  182; 
Galle,  State  ex  rel.,  v.  City  of  New  Orleans, 
113  La.  371.  36  South.  999,  67  L.  R.  A.  70; 
City  of  New  Orleans  v.  Smythe,  116  La.  687, 
41  South.  33,  6  L.  R.  A.  (N.  S.)  722,  114  Am. 
St  Rep.  566.  There  being  a  binding  agree- 
ment the  highest  bidder  has  a  right  of  ac- 
tion. 

Generally,  in  cases  of  this  kind,  a  bid  does 
not  give  rise  to  contractual  relations.  Page 
on  Contracts,  vol.  1,  p.  40.  But  that  Is  be- 
cause the  advertisement  is  generally  a  mere 
invitation  to  bid,  with  right  reserved,  ex- 
pressly or  impliedly,  to  reject  at  pleasure 
any  or  all  of  the  bids.  Such  a  right  does 
not  exist  under  the  statute  governing  the  in- 
stant case,  which,  as  already  stated,  imposes 
upon  the  defendant  the  unqualified  obligation 
to  let  the  contract  to  the  bank  which  Is  high- 
est bidder,  in  response  to  the  advertisement 
and  which  at  the  same  time  is  safe. 

The  reasoning  that  the  bidder  has  no  right 
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of  action  because  tbe  statute  la  enacted  In 
the  Interest  of  the  public  solely,  and  not  at 
all  in  his,  does  not  cover  a  case  like  tbe  pres- 
ent, where  tbe  right  of  action  is  not  sought 
to  be  derived  from  tbe  statute,  but  from  tbe 
agreement  resulting  from  tbe  bidder's  ac- 
ceptance of  the  offer  contained  In  the  adver- 
tisement Tbe  statute  does  not,  proprlo  vigo- 
re,  confer  a  right  of  action  upon  the  bidder; 
but  Its  necessary  operation  Is  to  bring  about 
an  agreement  or  contract  which  does  create 
a  right  of  action.  For  cases  denying  a  right 
of  action  to  the  bidder,  see  Colorado  Paving 
Co.  v;  Murphy,  T8  Fed.  28,  23  0.  0.  A.  631, 
37  L.  R.  A.  630,  and  cases  there  cited;  con- 
tra, note  to  Anderson  v.  Board,  26  L.  R.  A. 
707. 

It  is  ordered,  adjudged,  and  decreed  that 
tbe  Judgment  appealed  from  be  affirmed  In 
80  far  as  it  has  denied  a  mandamus,  and  has 
denied  an  injunction  against  tbe  letting  of 
the  contract  in  question  to  any  one  but  plain- 
tiff; and  that  It  be  set  aside  In  so  far  as  It 
has  denied  an  Injunction  against  the  letting  of 
the  contract  In  question  to  any  one  except 
the  highest  bidder  found  to  be  a  safe  de- 
positary in  the  sense  Indicated  In  this  opin- 
ion ;  and,  to  the  extent  the  said  Judgment  Is 
here  set  aside,  the  Injunction  herein  is  per- 
petuated.   Defendant  to  pay  all  costs. 

BREADX,  C.  J.  (dissenting).  Defendant 
awarded  the  contract  of  deposit,  under  Act 
No.  23,  p.  25,  of  the  Extra  Session  of  1907,  to 
two  other  banks  at  8%  per  cent,  and  declin- 
ed to  accept  plaintiff's  bid  at  4  per  cent  on 
dally  balances. 

Under  tbe  terms  of  tbe  statute,  the  state 
owes  no  duty  to  plaintiff,  and  Is  under  no 
obligation  to  accept  its  bid,  unless  it  Is  sat- 
isfactory and  comes  within  the  policy  of 
those  In  charge  for  the  state,  and  the  system 
which  doubtless  her  officers  must  have  adopt- 
ed in  order  to  properly  conduct  the  finances 
of  the  state  while  deposits  are  in  the  keeping 
of  the  different  banks. 

The  deposit  being  for  account  of  the  state, 
the  banks  should  have  no  authority  to  stand 
in  Judgment  to  obtain  a  decree  to  compel  tbe 
board  to  accept  a  bid. 

This  question  has  been  considered  In  an- 
other Jnrlsdlctlon,  and  it  has  been  held  that 
boards  representing  the  state  are  Intrusted 
with  large  discretion  In  the  premises,  which 
cannot  be  controlled  by  mandamus  unless 
there  Is  flagrant  aibuse.  Tbe  Colorado  Pav- 
ing Co.  V.  Murphy,  78  Fed.  28,  23  C.  0.  A. 
631,  87  L.  R.  A.  630. 

The  state  has  some  rights  to  select  her  de- 
positaries. The  words  of  the  statute  are 
susceptible  of  very  broad  and  far-reaching 
meaning. 

The  delicate  and  sometimes  impossible 
task  regarding  the  solvency  or  Insolvency  of 
a  flnanclal  Institution  has  not  been  Imposed 
upon  these  boards  beyond  reasonable  extent. 

A  bank  may  be  entirely  solvent  and  safe 


and  yet  not  offer  all  fhe  required  faclUtieB; 
it  may  be  more  economical,  and  there  may 
be  very  good  reasons  why  another  bank  than 
tbe  highest  bidder  should  be  selected,  llie 
state  through  her  boards  may  prefer  that 
there  should  be  no  delay;  that  checks  be 
cashed  at  once  or  within  a  few  hours  after 
they  are  drawn,  and  this  without  charge. 
(The  complaint  here  ia  delay  and  costs  of 
checks.) 

In  that  case,  if  the  department  is  one  In 
which  for  its  maintenance  a  large  number 
of  checks  are  issued,  it  strikes  me  that  tbe 
board  may  take  that  into  consideration. 

In  any  event,  boards  will  be  generally  slow 
in  passing  Judgment  upon  banks  and  ex- 
preanlng  opinions  tliat  may  affect  their  cred- 
it, as  would  follow  if  they  pronounced  i 
bank  as  undesirable  aa  a  bidder;  there  la 
nothing  of  the  kind  here,  no  such  questloo 
presented,  bot  there  Is  another  Question 
equally  within  tbe  cognizance  of  the  board: 
That  la,  the  right  to  select  (all  things  consld- 
eced)  tbe  moat  reliable  and  safeat  depositary. 

There  should  be  no  discrimination  of  any 
kind  in  making  the  selecttons,  and.  If  unrea- 
sonable discrimination  were  made,  there 
would  a  wrong  arise  which  should  be  reme- 
died. 

The  court's  Jurisdiction  should  not  be  ex- 
tended to  interfere  with  the  fiscal  affairs  o( 
the  government  where  there  Is  no  abuse  of 
any  kind. 

I  take  It  that  In  this  case  the  defendant 
board  has  acted  In  good  faith,  and,  after 
considering  everything,  has  concluded  to  ac- 
cept the  bid  of  the  two  t>anka,  although  the 
amount  Is  not  as  large. 

I  dissent 


(122  La.  68:) 

No.  17.349. 

In  ra  LINDNER. 

In  re  RINGS. 

(Supreme  Court  of  Louisiana.     Nov.  80,  1908. 

Rehearing  Denied  Jan.  18,  1009.) 
OocBTS  (I  224*)  —  SOFBEifK  CoPBT  —  Stjprs- 

VISOBT  JOBISDIOnOIf. 

Though  tbe  proviso.  In  article  101  of  tbe 
Constitution,  to  the  enect  that  tbe  Supreme 
Court  ihall  in  no  case  exercise  the  power  to  re- 
view a  judgment  of  tbe  Court  of  Appeal,  unless 
applicaUon  be  made  not  later  than  30  daya  after 
•neb  judgment  has  been  rendered  and  entered, 
does  not  establish  a  rule  for  the  action  of  the 
court  in  the  exercise  of  the  supervisory  jurisdic- 
tion conferred  by  article  94,  It  serves  at  least  aa 
a  guide  by  which  the  court  may  well  be  gov- 
emed  in  cases  arising  under  the  article  last 
mentioned,  where  no  sufficient  reason  am>ears 
for  unusual  delay  In  applying  for  relief. 

[Ed.  Note. — For  other  cases,  see  Courts,  Dec. 
Dik-  I  224.*] 

(Syllabus  by  the  Court) 

Action  by  J.  F.  Lindner  against  Joseph 
Pompel  and  wife.  Judgment  for  plaintiff. 
Bnle  to  show  cauae  against  Delia  Pompei 
and  Alfred   Ringe  for  violation  of  Injnnc^ 
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Uon  obtained  In  the  original  suit  Judg- 
ment for  plaintiff,  and,  on  execution  against 
Ringe  for  costs  In  the  contempt  proceedings, 
be  applies  for  certiorari  and  prohibition. 
Application  dismissed. 

Albert  Voorhles  and  Richard  Horace 
Browne,  for  relator.  Respondent  Judge,  pro 
se.    Theodore  Ootonlo,  for  respondent  Idnd- 


MONROB,  J.  It  appears,  from  the  ap- 
plication and  return  In  this  case,  that  In 
September,  1906,  J.  F.  Lindner  brought  suit 
In  the  civil  district  court,  claiming  owners 
ship,  by  virtue  ot,  a  tax  title  and  of  the  pte- 
scriptlon  of  three  years,  of  two  lots  of 
ground  on  Qrant  street.  In  this  city,  alleging 
that  the  property,  at  the  date  of  his  pur- 
chase, was  assessed  to  Mrs.  Delia  B.  Dooling, 
wife  of  Joseph  Pompel,  and  praying  that  she 
and  her  husband  be  cited,  and  that  his  title 
be  confirmed.  According  to  the  return  of 
the  sherifT,  the  parties  named  were  cited  (by 
service  at  their  domicile,  in  the  hands  df 
Miss  Bl  Rlnge),  and  they  excepted  to  the 
petition  for  "vagueness,"  and  as  disclosing 
"no  cause  or  right  of  action,"  which  excep- 
tions were  overruled,  after  which  there  was 
judgment  by  default,  confirmed  November 
10k  1905,  gnletlng  plaintiff  in  his  title,  recog- 
nizing blm  as  the  owner,  in  possession,  of 
the  property,  enjoining  defendants  from  set- 
ting np  any  title  thereto,  and  condemning 
tiiem  to  pay  the  costs.  Shortly  afterwards 
plaintiff  mled  defendants  to  show  cause  why 
the  costs  should  not  be  taxed,  and  the  rule 
was  made  absolute  December  15,  IOCS,  tax- 
ing the  costs  against  Mrs.  Pompel  at  $14.50. 
In  May,  1907,  plaintiff  again  proceeded  by 
role,  setting  up  the  Judgment  of  November 
16,  1905,  and  the  injunction  Included  therein, 
alleging  that  Mrs.  Pompel  and  one  Alfred 
Bbige,  In  violation  tiiereof,  were  claiming  to 
be  In  possession  of  the  property;  that  said 
two  parties,  quoad  said  proper^,  were  one 
and  the  same,  "the  said  Rlnge  conveying,  at 
times,  property  In  the  name  of  Mrs.  Pom- 
pel ;"  that  Rlnge  bad  filed  proceedings  clalm- 
hig  possession  of  said  property,  but,  on 
the  mover's  setting  up  his  Judgment  by  way 
of  estoppel  and  res  Judicata,  had  dlscon- 
tinned  the  same;  that  Mrs.  Pompel  was  a 
party  to  said  proceeding,  and  that  her  acts 
and  those  of  said  Rtnge  were  In  contempt  of 
mover's  Judgment  and  Injunction — and  pray- 
ing that  they  be  ordered  to  show  cause  why 
they  should  not  be  held  guilty  of  cohtempt 
and  punished  accordingly.  Both  parties  ap- 
peared, and,  after  several  hearings,  there 
was  Judgment  (January  22,  1908)  making  the 
role  absolute  as  to  Rlnge,  condemning  him  to 
pay  $10  by  way  of  fine  for  the  contempt  of 
which  be  was  adjudged  guilty,  with  costs, 
and  dismissing  the  rule  as  to  Mrs.  PompeL 
From  the  Judgment  so  rendered,  Rlnge  ap- 
pealed to  the  Court  of  Appeal,  where  it  was 
held  that  the  remedy  was  not  by  appeal,  but 


IV  certiorari  and  prohibition;  and,  a  re- 
hearing having  been  refused  (June  29tb),  he 
applied  to  this  court  to  review  the  ruling  of 
the  Court  of  Appeal,  which  relief  was  denied 
(Judgment,  in  chambers,  placed  on  record 
August  17th).  On  September  4th,  following, 
Lindner  ruled  Ringe  to  show  cause  why  he 
should  not  pay  the  fine  Imposed,  and  why 
execution  should  not  issue  for  the  costs  for 
which  he  had  been  condemned  In  the  con- 
tempt proceeding;  and,  after  hearing,  there 
was  Judgment  (rendered  October  leth,  signed 
October  22d)  ordering  execution  to  issue 
against  Rlnge  for  $29.95  costs,  "the  right  of 
the  sheriff  being  reserved  for  the  sum  of  $10, 
under  Judgment  for  contempt"  On  October 
30th  the  present  application  was  presented 
to  this  court  by  Rlnge,  who,  after  reciting 
the  various  proceedings  above  mentioned, 
alleges  and  prays  as  follows: 

"This  relator,  being  ruled  to  pay  said  fine  of 
$10  and  $29  of  costs,  moved  for  a  new  trial  up- 
on the  grounds  stated  at  full  length  in  his  an- 
swer to  the  rule,  but  the  same  was  denied. 
Whereupon  this  relator  notified  in  writing  both 
the  honorable  trial  ^udge  and  the  plaintiff,  J.  F. 
Lindner,  through  his  counsel,  of  his  purpose  to 
apply  to  this  honorable  court  for  a  writ  of  revi- 
sion, with  certiorari  and  prohibition.  Where- 
fore, considering  the  above  showing,  sworn  to, 
and  the  annexed  proceedings,  relator  respectful- 
ly prays  for  writs  of  certiorari,  revision,  and 
prohibition,  directed  to  the  honorable  trial  Judge 
of  division  D  of  the  civil  district  court  for  the 
parish  of  Orleans,  and  for  a  decree  annulling 
the  aforesaid  proceedings  in  the  premises." 

To  this  the  Judge  of  the  district  conn, 
made  respondent,  answers  that,  quoad  the 
Judgment  on  the  rule  for  contempt,  relator 
has  had  his  day  In  court  and  the  application 
comes  too  late;  that  the  only  matter  now 
before  the  court  Is  whether  plaintiff,  Lind- 
ner, has  the  right  to  have  his  costs  taxed 
In  a  proceeding  that  has  been  disposed  of  by 
final  Judgment — a  right  which,  respondent 
alleges,  cannot  be  denied  him. 

We  are  of  opinion  that  the  retulm  so  made 
is  sufficient,  since  the  Judgment  on  the  rule 
for  contempt  was  finally  disposed  of  by  the 
Court  of  Appeal  on  June  29th,  and  the  ap- 
plication for  the  review  of  the  Judgment  of 
that  court  was  denied  by  this  court  on  Au- 
gust 17th,  after  which  no  steps  were  taken 
by  relator  to  obtain  a  review  of  the  Judg- 
ment on  the  rule  for  contempt  until  October 
30tb,  some  eight  days  after  the  Judgment 
on  the  rule  for  costs  had  been  signed. 

It  is  true  that.  In  conferring  supervisory 
power  on  this  court,  the  Constitution  (article 
94)  does  not  limit  the  time  within  which  that 
power  may  be  exercised;  but  we  tblnlc  It 
should  be  Invoked  within  a  reasonable  time, 
and  to  exercise  It  in  cases  where  the  party 
complaining  has  allowed  months,  perhaps 
years,  to  elapse  before  making  his  complaint, 
would  be  to  violate  the  spirit  of  the  liberal 
provision  of  the  Constitution  under  which 
such  action  is  authorized. 

Article  101  of  the  Constitution,  authorizing 
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the  review  of  judgments  rendered  by  the 
Courts  of  Appeal,  contains  the  proviso: 

"That  the  Supreme  Court  shall,  in  no  case,  ex- 
ercise the  power  conferred  on  it  by  this  article, 
unless  application  be  made  to  the  court,  or  to 
one  of  the  justices  thereof,  not  later  than  thirty 
days  after  the  decision  of  the  Court  of  Appeal 
han  been  rendered  and  entered." 

And,  though  this  does  not  establish  a  rule 
for  the  action  of  the  court  under  article  94, 
it  serves  at  least  as  a  guide  by  which  the 
court  may  well  be  governed  in  cases  where 
no  sufficient  reason  appears  for  unusual  de- 
lay In  applying  for  relief.  It  may  be  re- 
marked, in  addition,  that  it  is  not  dear  that 
relator  prays  for  a  review  of  the  Judgment 
on  the  rule  for  contempt,  and  it  is  clear 
that,  without  a  review  of  that  judgment 
(which,  for  the  reasons  stated,  could  not 
have  been  accorded,  even  if  applied  for), 
there  is  no  basis  upon  which  the  Judgment 
on  the  rule  for  execution  and  for  costs  can 
be  disturbed. 

It  is  therefore  adjudged  and  decreed  that 
this  application  be  dismissed,  at  the  cost  of 
the  relator. 


(122  La.  687) 

No.    16.996. 

RONALDSON  &  PUCKETT  CO.,  Limited, 

V.  BYNUM. 

(Supreme  Court  of  liouisiana.     Nov.  16,  1908. 

Rehearing  Denied  Jan.  18,  1909.) 

1.  COBPOBATIONS  (|  434*)  —  POWBBS  —  POWEB 

TO  But  and  Seli,  Land. 

In  the  course  of  its  business,  a  corporation 
is  not  prohibited  from  owning  lands. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  S§  1765,  1766 ;   Dec.  Dig.  i  434.*] 

2.  COBPOBATIONS  (J  434*)  —  POWEBS  —  POWEB 

TO  But  and  Sixl  Land. 

To  the  end  of  secnring  a  claim,  it  may  bay 
land. 

TKd.  Note.— For  other  cases,  see  Corporations, 
cent.  Dig.  i  1766 ;   Dec.  Dig.  |  434.*] 

8.   CoBPOBATIONS   (I  435*)  —  POWEBS  —  POWKB 

TO  But  and  Sell  Land. 

The  "powers  clause"  of  the  charter  In  part 
reads,  "And  to  these  ends  it  may  acquire  and 
dispose  of  any  and  all  real  estate  necessary  for 
its  purposes.  The  power  is  not  violative  of 
Const,  art  265. 

[Bd.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  I  1766;   Dec.  Dig.  {  435.*] 

4.  Tendeb  (S  16*)— Excuses  fob  Insufficien- 

CT— Refusal  to  Accept. 

Defendant's  refusal  to  cany  out  the  con- 
tract had  a  waiving  effect  as  relates  to  tender. 
There  was  no  necessity  of  going  further  in  at- 
tempting to  tender  the  price.  The  defendant 
positively  refused  to  receive  it,  and  stated  that 
there  was  no  necessity  of  counting  the  amount 
tendered. 

[Ed.  Note.— For  other  cases,  see  Tender,  Cent. 
Dig.  {  52;   Dec.  Dig.  {  16.*] 

6.  Vendob  and  Pubcraseb  (§f  350,  851*)— Re- 
fusal to  Convet— Damages. 

In  matter  of  determining  lesion,  the  value 
of  the  property  at  the  date  that  the  option  was 
accepted  (and  not  the  date  of  the  offer  to  sell) 
Vs  to  be  ascertained;    and,  as  to  value,  its  dif- 


ferent elements  should  be  proven  with  reason- 
able certainty. 

[E3d.  Note.— For  other  cases,  see  Vendor  and 
Purchaser.  Cent.  Dig.  {§  1050,  1043 ;  Dec.  Dig. 
H  350,  351.*] 

6.  Vabiance  in  Evidence. 

There  is  some  variance  in  the  testimony, 
in  order  to  establish  beyond  question  the  value 
of  the  land  upon  which  the  title  depends. 

(Syllabus  by  the  Court.) 

Appeal  from  Twenty-Second  Judicial  Dis- 
trict Court,  Parish  of  Bast  Baton  Rouge; 
Harney  F^llx  Brunot,  Judge. 

Action  by  the  Ronaidson  ft  Puckett  Com- 
pany, Limited,  against  Margaret  C.  Bynum. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Reversed  and  remanded. 

Hall  &  Monroe,  for  appellant  Thomas 
Jones  Cross,  for  appellee. 

BRBAUX,  C.  J.  This  Is  an  action  on  the 
part  of  plaintiff  to  compel  the  defendant, 
Mrs.  Margaret  C.  Bynum,  and  her  husband, 
Walter  W.  Bynum,  to  aid  and  authorize  bis 
wife  to  sign  an  act  of  sale. 

She  signed  a  contract  of  lease  of  her  plan- 
tation, known  as  the  "Istrouma,"  on  August 
1,  1900.  In  the  lease  there  was  a  clause  in- 
serted  which  gave  to  her  lessee  the  right  or 
privilege  of  buying  the  Istrouma  plantation 
for  $9,500. 

In  the  year  1898  she  sold  the  place  to  D. 
N.  Barrow  for  the  sum  of  $9,500. 

Some  time  afterward  Barrow  and  she  can- 
celed the  sale  and  Barrow  retransferred  it 
to  her. 

After  the  retransfer  Mrs.  Bynum  leased  the 
place  to  Ronaidson  &  Puckett  for  Ave  years 
fron^the  1st  day  of  January,  1899,  for  $500 
per  year  and  the  taxes. 

To  go  a  little  back  in  time  and  take  up  acts 
preceding  In  date  the  retransfer  to  Mrs.  By- 
num: Barrow,  David,  Puckett,  and  Ronald- 
son  formed  a  partnership  under  the  name  of 
"Istrouma."  They  cultivated  the  place  as  the 
lessees  of  Mrs.  Bynaim.  This  partnership 
was  not  successful,  and  became  Indebted  to 
plaintiffs  to  an  amount  of  about  $12,000.  Bar- 
row, as  the  owner  of  one-half  of  the  place, 
was  Indebted  for  one-half  of  the  amount  of 
$12,000,  and  desired  to  obtain  his  release,  and 
surrender  all  of  his  interests,  which  were 
very  little,  if  anything,  for  he  was  htavlly  in- 
debted. 

Plaintiff  consented  to  release  him  If  he 
would  transfer  to  them  the  lease,  with  its 
option-;  but  they  made  it  a  condition  that 
Mrs.  Bynum  enter  into  a  contract  with  them. 
This  Mrs.  Bynum  did. 

The  old  lease  was  canceled,  and  a  new  con- 
tract signed,  giving  to  Konaldson,  Puckett  it 
Co.,  Limited,  the  same  right  as  Barrow  bad, 
including  the  option. 

It  appears  by  the  testimony  that  the  motive- 
of  the  plaintiff  was  to  try  to  get  back  their 
money ;  I.  e.,  collect  the  debt  which  the  part- 


•For  other  ouas  laa  same  topic  and  section  NUMBER  In  Dee.  *  Am.  Digs.  1907  to  date,  A  Reportor  Indexaa. 


Digitized  by 


Google 


U.) 


R0NALD80N  &  PUCKETT  00.  v.  BTNUM. 


163 


oerehlp  owed  to  them,  or  at  any  rate  Bar- 
row's debt  of  tbe  firm. 

Tlie  property  was  afterward  leased  by 
plaintiff  to  J.  T.  Howell  for  two  years,  be- 
ginning January  12,  1902,  and  terminating 
Jonnary  12,  1904.  A  promise  of  sale  was  In- 
daded  In  the  act  of  lease  by  plalntiflF  to  How- 
ell, to  remain  open  for  the  two  years  of  the 
lease.  The  price  fixed  In  case  lessees  con- 
daded  to  buy  was  $15,500. 

Howell  accepted  the  promise  of  sale,  and 
sned  to  compel  plaintUT  to  transfer  to  him 
dtle  to  the  property. 

That  matter  seems  to  have  remained  in 
statu  quo. 

The  profit  plaintiffs  state  they  desired  to 
apply  to  the  payment  of  the  amount  due  them 
by  the  partnership  before  named.  According 
to  their  statement  the  amount  due  them  was 
$12,000. 

The  plaintiffs  and  a  few  others  organized  a 
company.  The  charter  provides  that  the  pur- 
pose and  the  nature  of  the  business  was  gen- 
eral merchandising  and  plantation  supplying 
bosiness,  and  "to  these  ends  it  may  acquire 
and  dispose  of  any  and  all  real  estate  for 
those  pnrposea" 

This  is  tbe  extent  of  the  "powers  clause." 

There  are  three  grounds  of  defense: 

Ultra  vires. 

Want  of  tender. 

Lesion. 

In  support  of  the  first  ground,  the  defense 
quoted  article  265  of  the  Constitution,  to  wit: 

"No  corporation  shall  engage  In  any  business 
other  than  that  expressly  authorized  in  its  char- 
ter or  incidental  thereto;  nor  shall  It  take  nor 
bold  any  real  estate  for  a  longer  period  than 
ten  yean  except  such  as  ma^  be  necessary  and 
proper  for  its  legitimate  business  and  purpose" 

— as  ai^lylng  In  the  present  case,  and  as 
prohibiting  the  defendant  from  buying  land 
to  be  cultivated  by  them  as  incidental  to  their 
bnslaeaa. 

The  first  proposition  we  will  consider  is 
the  extent  of  the  right  of  the  Incorporators 
under  the  charter  as  relates  to  real  estate. 
The  corporation  had  the  right  to  buy  and  sell 
land  for  the  purpose  of  carrying  on  its  busl- 
neas.  If  In  carrying  on  Its  business  the  situ- 
ation became  such  as  to  render  it  to  its  In- 
terest to  buy  or  sell  land  for  the  purpose  of 
Mcuring  or  collecting  a  debt.  It  has  needful 
power.  Otherwise,  the  corporation  would 
bare  no  right  of  foreclosure  of  a  mortgage, 
or  to  execute  a  Judgment  and  become  a  pur- 
chaser at  the  foreclosure  sale,  or  at  a  sale 
made  under  a  fl.  fa.  for  the  payment  of  a  debt 
dnelt. 

That  Is  a  power  which  can  scarcely  be  de- 
nied to  any  corporation.  It  is  not  denied  to 
them  when  exercised  by  them  in  the  ordinary 
coarse  of  their  business. 

Even  the  United  States  banks  have  that 
power,  although  the  policy  of  the  govern- 
ment, as  made  evident  by  the  charters  of  the 
banks,  is  against  their  purchasing  and  own- 
ing real  estate. 


The  condition  here  la  about  the  same.  Thi? 
is  about  all  that  has  been  accomplished  In  the 
present  transaction  between  plaintiff  and  de- 
fendant 

We  readily  concede  that  a  corporation  or- 
ganized to  carry  on  a  general  merchandise 
and  plantation  business  would  have  no  right 
to  turn  aside  from  the  purpose  of  its  real 
obligation  to  speculate  in  real  estate  or  to  en- 
gage in  planting. 

Here  there  was  no  turning  aside  from  the 
purpose  of  the  corporation.  It  sought  pri- 
marily to  collect  a  debt.  The  promise  of  sale 
was  an  asset.  It  was  susceptible  of  transfer 
and  sale,  and  as  such  It  could  be  acquired 
by  the  plaintiffs  and  transferred,  to  the  end 
of  realizing  something  upon  the  claim  they 
held. 

From  that  point  of  view  the  transaction 
was  proper  enough  for  the  legitimate  business 
or  purpose  of  the  corporation.  It  was  a  per- 
missible act  Besides,  the  weight  of  the  testi- 
mony shows  that  the  acquiring  of  the  prop- 
erty was  an  Incident  of  the  business. 

Furthermore  the  business  was  to  advance 
the  plantation  and  control  the  cotton.  They 
advanced  to  the  hands  on  their  own  planta- 
tion and  controlled  the  cotton.  This  falls 
within  the  powers  clause  of  the  charter, 
whether  the  persons  advanced  to  were  labor- 
ers on  their  plantations  or  on  the  plantations 
of  others.  The  advances  are  made  to  the 
workmen. 

The  act  attacked  by  defendant  Is  not  an- 
nullable as  ultra  vires. 

We  will  consider  article  265  of  the  Constl- 
tntlon,  cited  by  defendant 

It  Is  not  prohibitive  to  the  extent  at  any 
rate,  for  which  the  defendant  contends. 

It  is  true  that  by  that  article  a  corporation 
should  not  engage  in  any  business  than  that 
expressly  authorized  by  its  charter  or  inci- 
dental thereto. 

Here  the  act  complained  of  was  at  least  In- 
cident to  its  business,  and  not  ultra  the  char- 
ter. 

The  last  clause  of  the  article  cited  supra 
limits  the  time  that  a  corporation  may  bold 
real  estate: 

"If  not  necessary  and  proper  to  its  legitimate 
business  or  purpose,  it  shall  be  ten  years." 

But,  if  It  Is  necessary  and  proper  to  tbe 
business  or  purposes,  It  does  not  appear  to  us 
that  there  is  any  time  limit  at  all. 

The  word  "except"  of  the  article  of  the 
Constitution  cited  supra  takes  it  out  of  the 
time  limit.  If  the  purchase  of  real  estate  be 
a  necessary  incident  of  the  business,  then  the 
time  mentioned  (10  years)  does  not  apply.  If 
it  is  authorized  by  the  charter,  but  not  In- 
cidental to  the  business,  then  it  does  apply. 

But  be  this  as  it  may,  we  conclude  that 
the  charter  contains  tbe  authority  which 
plaintiffs  claim  for  the  purposes  in  question, 
and  that  the  article  of  the  Constitution  is  not 
here  prohibitive. 
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Want  of  Tender. 

Defendant  denied  that  there  was  any  bind- 
ing contract  Tbat  of  Itself  has  been  held  by 
this  court  In  sereral  cases  as  relieving  from 
the  necessity  of  making  formal  tender. 

But  the  plaintiffs  did  all  within  the  bounds 
of  reason  to  make  a  tender.  One  of  the  plain- 
tiffs, representing  his  firm,  in  company  of  wit- 
nesses and  a  notary,  called  upon  the  defend- 
ant and  offered  the  amount.  Defendant  de- 
clined to  recelTG  It,  and  added  that  It  would 
be  useless  to  count  the  price  to  her.  She  pos- 
itively refused  to  accept  it  There  was  no 
necessity  of  going  any  further  in  matter  of 
this  default  Sonla  Cotton-Oil  Co.  v.  The  Red 
River,  106  La.  46,  30  South.  803,  87  Am. 
St.  Rep.  283;  Ware  ▼.  Berlin,  43  La.  Ann. 
537,  9  South.  490 ;  Louisiana  Molasses  Oo.  ▼. 
.  Le  Sassier,  52  La.  Ann.  2081,  28  South.  217. 

Ijeslon. 

Now  as  to  this  plea:  If  the  date  from 
which  the  prescriptive  period  begins  is  to  be 
taken  as  of  the  date  of  the  contract  there 
was  no  lesion.  If  it  is  to  be  taken  from  and 
after  the  date  that  this  property  advanced 
In  value  (and  all  property  in  fact  increased 
In  value),  then  there  may  be  lesion. 

To  give  dates:  The  contention  of  defend- 
ant is  tbat  the  value  of  the  land  is  to  be  es- 
timated, not  from  the  date  of  the  contract  in 
1900,  but  from  the  date  that  the  plaintiffs 
made  their  offer  to  buy.  That  was  in  May, 
1903. 

It  stands  to  reason  that  the  time  of  the 
prescriptive  period  should  begin  from  the 
date  of  the  contract  for,  were  It  otherwise, 
the  one  accepting  would  not  be  inclined  to 
accept  if  the  property  decreased  very  much 
In  value;  but  if  it  increased,  he  would  be 
anxious  to  consummate  the  transaction  and 
take  the  property.  The  obligor,  or  the  party 
offering  to  sell,  would  be  at  considerable  dis- 
advantage. The  advantage  would  be  all  on 
one  side.  That  would  be  scarcely  fair.  Our 
C!ode  must  be  followed.  We  have  no  deci- 
sion in  point  but  thie  article  is  plain  (article 
2590);  besides  the  French  authorities  and 
text-writers  are  persuasive  and  direct  These 
we  will  refer  to  later. 

We  are  not  concerned  with  an  agreement 
between  the  possessor  and  promisee.  There 
is  here  only  a  pollicitation  or  option,  which 
only  becomes  a  binding  contract  from  the 
date  of  acceptance,  not  before  acceptance. 

The  lessee  acquires  no  right  as  an  owner 
before  the  date  of  acceptance. 

The  French  text-writers  are  very  positive 
on  the  subject  It  cannot  well  be  otherwise, 
for  their  Code  on  the  subject  Is  similar  to 
ours. 

Laurent  who  has  devoted  dose  study  to 
the  subject  of  contracts,  says  a  promise  of 
sale  before  acceptance  Is  an  option — ^to  use 
the  original,  "pollicitation." 

In  the  twenty-fourth  volume  of  his  work 
his  text  leaves  no  room  tor  doubt  as  to  his 


opinion,  which,  as  ours,  la  conclusive  and  un- 
amenable. 
We  translate  from  the  text: 

Sec.  115.  In  fact  there  was  lesion,  and  the  ac- 
tion in  re  was  well  grounded,  as  the  sale  existed 
only  by  the  acceptance  of  the  vendee.  It  was  at 
that  date  tbat  the  value  of  the  immovable  was 
to  be  calculated  to  fix  its  value. 

Baudry  de  Lacantlnerie  Is  substantially  of 
the  same  opinion.    De  La  Vente,  I  702. 

Fuzler-Herman  refers  more  particularly 
to  French  laws  and  jurisprud«ice.  His  Di- 
gest is  direct 

Lesion  must  be  fixed  at  the  date  that  the 
act  becomes  complete  by  the  acceptance  of 
the  promisee.    Volume  4,  p.  22,  g  60. 

This  point  of  view  eliminates  from  consid- 
eration the  value  of  the  property  in  1900  as 
a  direct  basis  of  calculation;  1.  e.,  the  value 
in  1900  may  be  proven,  but  it  cannot  serve 
as  the  basis  of  the  Judgment  but  it  may 
serve  to  prove  something  about  its  value  in 
1903,  as  may  the  proof  of  value  in  other 
years,  but  proof  of  value  In  1903  must  con- 
trol.   It  is  a  fact  condnslve. 

The  Value  of  the  Place  in  1903. 

We  have  gathered  all  the  material  facts 
relating  to  values  set  forth  in  the  record. 

As  relates  to  sales  of  the  property: 

In  1898  it  was  sold  to  D.  N.  Barrow  for 
$9,600  on  credit 

In  1900  this  vendee  became  plalntitTs  ven- 
dor and  retransferred  the  property  to  her. 

She  in  August  of  that  year  leased  the  prop- 
erty to  defendants  for  $500  per  annum.  The 
contract  contained  the  option  before  men- 
tioned. 

In  the  year  1902  defendants  leased  the 
place  (known  by  the  name  of  "Istrouma") 
for  the  year  for  $1,939  (rental).  This  was  ex- 
ceptional. It  seems.  There  were  stubbles  on 
the  place  which  gave  it  value  for  that  year. 
For  the  year  following  (1903)  they  leased  it 
to  same  lessee  for  $1,000. 

The  lease  contained  an  option  by  defend- 
ants to  lessee,  Harrell,  to  sell  it  to  him  at 
any  time  during  the  two  years'  lease  for  $30 
an  acre.    There  are  631  acres  in  the  place. 

This  as  relates  to  sales. 

Now  as  to  the  offer  to  buy  the  property: 
Mr.  H.  L.  Favrot  In  1902  was  willlug  to  give 
$18,000  for  the  place,  and  expressed  willing- 
ness to  add  a  few  hundred  dollars,  if  neces- 
sary. 

Ben  Mayer  offered  $16,000  for  half  of  the 
place. 

Mr.  McCamland  In  1904,  early  part  ex- 
pressed some  willingness  to  give  over  $20,- 
000.  We  are  not  impressed  by  these  unex- 
plained offers  to  buy.  The  witnesses  who  tes- ' 
tified  that  offers  had  been  made  were  doubt- 
less sincere,  but  the  would-be  buyers  were 
not  heard  as  witnesses.  The  facts  and  cir- 
cumstances of  the  offers  were  not  proven  to 
a  sufficient  extent  to  be  conclusive  of  the 
value. 

It  was  listed  with  a  land  agent  Mr  Hum- 
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mel.  hi  1904  or  1905,  for  over  $40,000.  Tbls 
waa  done  by  the  lessee  In  possession.  We 
hare  seen  that  It  was  a  year  after  defendants 
songht  to  avail  tbemselves  of  the  option. 
This  testimony  also  needs  some  explanation. 
Hummel,  with  whom  it  was  listed,  evident- 
ly did  not  believe  it  was  worth  any  such 
amount  In  1903. 

One  of  the  defendants  testified  that  bis 
firm  thought  that  the  option  of  which  they 
could  avail  themselves  within  stipulated  time 
would  be  enough  to  pay  the  Indebtedness  to 
their  firm.  It  was  said  that  this  indebted- 
ness amounted  to  $12,000.  On  that  basis  the 
place  was  worth  over  |20,000.  This  was  said 
by  the  witness  while  testifying  on  another 
subject :  but,  when  testifying  as  to  the  value 
of  the  property,  his  testimony  is  quite  dlffer- 
eat  Besides,  It  does  not  appear  whether  he 
referred  to  the  Barrow  indebtedness  of  $6,- 
000,  or  the  $12,000  to  the  firm.  They  sold  it 
for  $15,500,  covering  thereby  the  Barrow 
debt 

We  have  constdered  the  amount  of  rental 
takea  as  a  whole.  It  does  not  throw  much 
light  upon  the  subject 

As  relates  to  value,  the  real  estate  agent 
for  defendants  placed  it  at  $30  per  acre  in 
1903.  He  said  that  there  was  a  great  in- 
crease  In  value  since  1902;  but  he  testified 
positively  that  the  place  In  1903  was  worth 
$30  an  acre — $15,500. 

Mr.  Aldrlch  considered  that  the  property 
was  worth  $30  per  acre  in  that  year;  that 
there  had  been  a  steady  Increase  In  real  es- 
tate In  East  Baton  Rouge  since  1897,  on  ac- 
count of  the  general  prosperity  and  the  high 
price  of  cotton. 

Bonaldson,  of  the  defense,  said  that  $15,- 
500,  for  which  they  sold  the  place  to  Mt. 
Howell  in  1902,  was  an  adequate  price. 

The  real  value  is  not  sufficiently  shown. 
Seasonable  certainty  is  necessary  to  sustain 
plea  of  lesion.  De  Maret  v.  Hawkins,  8  La. 
Ann.  484.  In  Succession  of  Witting,  121  La. 
GOl,  46  South.  606,  similar  views  were  ex- 
pressed. We  are  not  snfBclently  Informed  as 
to  the  value  of  the  property  in  1903.  Wit- 
nesses who  have  offered  to  buy  the  place  may 
perhaps  Illuminate  the  subject  by  testifying 
regarding  their  offers  and  why  they  were 
made.  Experts  may  be  heard,  and  other  tes- 
timony going  to  show  value  (in  1903),  with 
latlsfactory  results  and  some  clearness. 

Value  has  not  been  sufficiently  shown  to 
form  the  basis  of  a  Judgment  with  a  degree  of 
certainty.  We  are  of  the  opinion  that  the 
case  should  be  remanded,  to  prove  the  value 
of  the  place  In  May,  1903,  and  for  no  other 
purpose. 

It  is  therefore  ordered,  adjudged,  and  de- 
creed that  the  Judgment  appealed  from  is 
avoided,  reversed,  and  annulled. 

It  Is  further  ordered,  adjudged,  and  de- 
creed that  plaintiff  under  Its  charter  has  the 
right  to  acquire  real  estate;  that  it  has  the 


right  to  compel  defendant  to  make  good  title 
to  it  of  the  property  under  the  option,  which 
the  defendant  has  accepted,  provided  the  plea 
of  lesion  pleaded  by  defendant  is  not  well 
founded,  and  provided  the  property  involved 
here  was  not  worth  over  and  above  $19,000 
on  the  date  the  offer  was  made  in  form  to 
plaintiff  to  accept  title,  viz.,  on  May  15,  1903. 

It  Is  further  ordered,  adjudged,  and  de- 
creed that  this  case  be,  and  it  is,  remanded  to 
the  district  court.  In  order  that  the  issue  of 
lesion  may  be  tried  and  decided.  If  the  price 
at  said  date  was  less  than  one-half  of  the 
value  of  the  property,  the  sale  (or  promise  of 
sale  or  option)  will  be  decreed  Invalid,  and 
a  decree  shall  be  accordingly  rendered.  If 
the  price  was  not  one-half  less  than  the 
value  of  the  property,  then  the  same  shall  be 
valid,  and  the  defendant  shall  make  title  as 
prayed  for,  and  a  decree  accordingly  render- 
ed. And  It  is  further  ordered,  adjudged, 
and  decreed  that  judgment  be  rendered  in 
favor  of  defendant  for  such  rental  as  may  be 
due  her  on  the  day  that  judgment  will  be 
rendered. 

It  is  further  ordered,  adjudged,  and  de- 
creed that  the  costs  in  the  district  court  shall 
await  the  final  decision  In  this  case,  and  that 
the  appellee  shall  pay  the  costs  of  appeaL 

MONROE,  J.,  concurs  In  the  decree. 


(m  La.  et7) 
No.  17,218. 
TOWN  OP  WINNFIELD  v.  LONG. 
(Supreme  Court  of  Louisiana.     Jan.  4,  1909.) 

1.  MUNICIPAI,    COBPORATIONS    (}   672»)— POW- 
BBS— WOBK  ON  STBEETS. 

Statute  136  of  1898  (Acts  1898,  p.  224), 
relating  to  the  government  of  municipalities, 
contains  no  delegation  of  power  authorizing 
those  municipalities  falling  within  its  provision? 
to  compel  persons  under  their  ordinances  to 
work  on  the  public  streets. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  {  672.*] 

2.  Void  Ordinances. 

Such  ordinances  are  null. 

3.  Municipal  Corfobations  (|  672*)  —  Im- 
plied Powers— WoBK  on  Streets. 

No  implied  power  auttiorizes  the  adoption 
of  such  ordmances.  They  must  be  adopted  un- 
der an  expressed  grant  of  power. 

[EM.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  1452;  Dec  Dig.  { 
672.*] 

4.  Municipal  Cobpobations  (|  672*)— Pow- 
ers—Wobk  ON  Streets. 

The  laws  relating  to  parishes  and  work  on 
public  roads  have  no  application. 

Mnnicipalitiea  and  parishes  are  governed  un- 
der their  respective  delegated  powers. 

[Bd.  Note.— For  other  ca-ses,  see  Municipal 
Corporations,  Dec.  Dig.  |  672.*] 

6.  Municipal  Cobforationb  (|  672*)— Pow- 
EBS— Work  on  Streets. 

The  municipality  collects  taxes,  part  of 
which  (instead  of  requiring  persons  to  work  on 
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the  streets)  Is  to  be  applied  to  the  repair  and 
maintenance  of  streets, 

[EU.  Note.— For  other  cases.  Me  Manidpal 
Corporations,  Dec.  Dig.  |  67Z*] 

(Sfllabas  by  the  Court.) 

Appeal  from  Mayor's  Court  of  Wtnnfield; 
J.  D.  Pace,  Judge. 

Julius  T.  Long  was  convicted  of  violating 
an  ordinance  of  the  town  of 'Winnfleld,  com- 
pelllng  every  able-bodied  man  to  work  on 
the  streets  for  not  over  three  days  during 
each  quarter  of  the  year  or  pay  $1  for  each 
quarter,  and  he  appeals.  Reversed,  and  de- 
fendant discharged. 

Kldd  &  Long,  for  appellant  Mathews  & 
Gamble,  for  appellee. 

BREAUX,  0.  J.  As  relates  to  the  facts: 
It  appears  that  the  defendant  was  charged 
with  having  violated  an  ordinance  of  the 
town  reqoirlng  bim  to  work  on  the  public 
streets. 

The  ordinance  seeks  to  compel  every  able- 
bodied  man  between  the  ages  of  18  and  50 
years,  who  has  resided  in  the  town  15  days, 
to  work  on  the  streets  for  a  period  not  over 
3  days  during  each  quarter  of  the  year  he 
may  reside  in  the  town,  or  to  pay  the  mar- 
shal of  the  town  |1  for  every  quarter  each 
year.  The  ordinance  also  provides  that  any 
person  violating  the  ordinance,  either  by  fail- 
ing to  work  on  the  streets  or  failing  to  pay 
the  assessment,  shall  be  guilty  of  a  misde- 
meanor, and  on  conviction  shall  be  fined  $5 
and  costs,  and  in  default  of  payment  shall 
be  imprisoned  for  not  less  than  10  days,  or 
iMth,  at  the  discretion  of  the  mayor. 

Both  parties  to  the  suit  agreed  that  the 
town  Is  governed  in  accordance  with  the  au- 
thority delegated  in  the  Lawrason  Act,  No. 
186  of  1898  (Acts  1898,  p.  224). 

PlaintlCt  by  order  of  the  municipality  In- 
voked in  the  first  place  the  general  power  un- 
der the  law  conferred  on  cities,  towns,  and 
villages,  to  care  for,  manage,  and  control 
cities,  towns,  and  villages;  also  to  maintain 
streets  and  roads  within  the  limits  of  the 
town.  Under  this  act,  the  town  has  the  au- 
tliority,  plaintiff  contends,  to  Impose  a  fine 
not  exceeding  |100  or  imprisonment  not  ex- 
ceeding 80  days.    Section  15  of  the  act 

The  defendant  challenged  the  right  of  the 
town  to  adopt  the  ordinance  of  which  he 
complains  and  compel  him  to  work  on  the 
streets. 

He  filed  a  motion  to  quasb  and  set  aside 
the  prosecution  against  bim  on  the  ground 
that  the  ordinance  Is  unconstitutional,  null, 
and  void,  as  the  town  had  no  such  power. 

The  mayor  before  whom  the  case  was  tried 
overruled  the  motion  to  quash.  He  heard 
the  case,  and  found  that  the  defendant  bad 
violated  Ordinance  28  of  the  town,  and 
rendered  judgment  Imposing  a  fine  of  $5  and 


costs,  and.  In  default  of  payment  Imprison* 
ment. 

Defendant  appealed. 

There  are  grants  of  power  delegated  to 
towns  under  the  provisions  of  the  act  in 
question.  But  not  one  of  these  grants  ac- 
tborizes  the  town  to  adopt  ordinances  to 
compel  any  of  the  Inhabitants  to  work  ii];>- 
on  the  streets.  Subdivision  14  of  section  15, 
of  the  act  cited  supra,  provides  that  the 
streets  shall  be  maintained  and  the  roads 
wltbln  the  limits  of  the  town,  but  nothing 
further.  Wltbout  an  expressed  delegation  of 
power,  no  one  can  be  compelled  to  work. 

If  It  be  the  contention  that  plalntlCF  has 
the  right  under  its  implied  power,  we  can- 
not agree  with  that  view,  for  under  no  cir- 
cumstances can  it  be  held  that  compulsory 
labor  on  road  or  street  falls  within  the  Inci- 
dental powers  of  the  corporation. 

Plaintiff  invokes  the  law  under  which  tbe 
police  Jury  may  require  persons  to  work  on 
the  public  roads,  and  specially  refers  to 
those  laws. 

The  town  stands  upon  the  power  that  Is 
delegated  to  it  by  superior  authority,  and 
the  parish  also  stands  upon  its  (inn  delegat- 
ed powers.  They  are  distinct  cori>orations, 
each  governed  by  Its  own  laws. 

A  similar  question  was  considered  In  tbe 
case  of  Town  of  FarmersviUe  v.  Mathews, 
120  La.  102,  44  South.  999. 

The  court  In  the  last-cited  case,  having 
found  no  delegated  power,  decided  that  tbe 
ordinance  under  which  the  municipality  was 
seeking  to  compel  the  person  Indicated  to 
work  on  tbe  streets  was  Illegal  and  void. 

Plaintiff  will  have  to  devise  some  otber 
ways  and  means  to  maintain  its  streets. 

It  Is  true,  as  stated  by  plaintiff's  counsel, 
that  no  law  prohibits  or  prevents  tbe  town 
from  requiring  its  inhabitants  to  perform 
labor  on  the  streets ;  none  tbe  less,  In  order 
to  exercise  the  power  of  compelling  such 
work,  it  will  not  do  to  depend  upon  the  si- 
lence of  tbe  law.  It  must  l>e  shown  ^fflrma- 
tively  that  it  Is  authorized  by  tbe  Legisla- 
ture. 

The  plaintiff  corporation  has  authority  to 
collect  a  license  tax  and  other  taxes  to  carry 
out  the  purposes  of  the  corporation.  Tbe 
implied  power  springs  from  necessity.  When 
a  corporation  collects  taxes  as  Just  mention- 
ed, the  presumption  is  that  it  realizes  suffi- 
cient to  maintain  Its  streets,  and  that  no  ne- 
cessity arises  for  compelling  men  to  work  on 
the  streets.    Article  291  of  the  Constitution. 

There  is  no  necessity  of  multiplying  rea- 
sons. It  was  incumbent  upon  plaintiff  to 
point  to  the  delegation  of  power.  This  It 
has  not  done,  as  It  has  neither  expressed  nor 
Implied  power  to  deal  wltb  tbe  subject  In 
the  manner  proposed. 

Tbe  law  and  the  evidence,  and  tbe  rea- 
sons assigned  according  therewith,  being  In 
favor  of  defendant,  It  is  ordered,  adjudged. 
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ind  dcinreed  that  Ordinance  No.  28,  approyed 
May  2,  1906,  is  Illegal  and  void.  It  la  fur- 
ther ordered,  adjudged,  and  decreed  that  the 
Judgment  is  reversed,  sentence  set  aside,  and 
defendant  discharged. 


(la  La.  TO) 


No.  17,381. 


FILHIOL  ▼.  SCHMIDT. 

In  ra  Ii&MKIN. 

(Sapreme  Ooart  of  Lonlsiana.     Jan.  4,  1909.) 

MAHDAlfUB  (J  (S7*)— Pbohibitior  (I  5*)— SUB- 
PEIfSIVK  AFPKAI/— DiSUISSAI,  OF  INTBBVBN- 
TIOW. 

Where,  in  a  proceediog  in  which  no  eon- 
■erratory  writs  have  issued,  an  intervention  is 
dismissed  on  ezcepdon,  and  an  appeal  allowed, 
iodi  appeal  can  saspend  nothing  save  the  ran- 
aing  of  the  delay  within  which  the  judgment 
appealed  from  would  otherwise  become  unap- 
pealable: and,  as  an  intervention  is  not  allowed 
to  retard  tiie  principal  suit,  mandamus  will  not 
lie  to  cMnpel  the  granting  of  an  appeal  which 
will  operate  to  suspend  proceeding  In  such  suit, 
nor  will  prohibition  lie  to  prohibit  such  pro- 
eeedings  pending  an  appeal  from  a  judgment 
dismiasing  an  intervention. 

[E^.  Note. — ^For  other  cases,  see  Mandamus, 
Dec.  Dig.  I  57;*  Prohibition,  Dec.  Dig.  |  H.*] 

(Syllabus  by  the  Court.) 

Action  by  H.  H.  Fllbiol  against  Inez 
Schmidt  EI  T.  Lamkln,  tutor,  intervened. 
Judgment  dismissing  the  intervention,  and 
Intervener  applies  for  writ  of  mandamus  to 
compel  the  granting  of  suspensive  appeals 
and  for  a  writ  of  prohibition.  Application 
denied. 

Mmkin,  Millsaps  &  Dawklns,  for  relator. 
Beepondent  judge,  pro  se.  Stubbs,  Russell  & 
Thena,  for  respondent  Filhioh 

Statement  of  the  Case. 

MONROB,  J.  It  appears,  from  the  peti- 
tion, exhibits,  and  return  herein,  that  Roland 
M.  Filhlol,  at  his  death,  left  an  olographic 
win  by  which,  after  certain  special  legacies, 
be  bequeathed  the  residue  of  a  large  estate 
to  Inez  Schmidt  and  appointed  her  his  execu- 
trix. This  will  was  attacked  by  H.  H.  Fil- 
hlol. a  brother  of  the  testator,  and  beneficiary 
of  his  bounty,  and  there  was  a  judgment  con- 
Unnlng  Inez  Schmidt  as  executrix,  but  reduc- 
ing the  bequest  In  her  favor  to  one-tenth  of 
the  estate,  payable  from  the  movables.  There- 
after, In  May,  1908,  B.  T.  Lamkln,  tutor  ad 
hoc  of  the  minors,  Aloyslus  Roland  and  Nan- 
cy Roth  Filhlol,  brought  suit  against  the  ex- 
eentrlx  and  against  H  H.  Filhlol,  In  which 
he  alleges  that,  though  the  testator  was  never 
married,  said  minors  are  his  children  and 
only  descendants,  were  registered  and  bap- 
tized as  such  by  his  direction,  and  have  been 
10  judicially  admitted  by  H.  H.  Filhlol,  and 
that  the  testator  on  several  occasions  and  In 
writtog  declared   his   Intention   formally   to 


adopt  them;  that  H.  H.  Fllblol  has  taken 
possession  of  a  plantation  whlih  the  testator 
had  frequently  declared,  verbally  and  In  writ- 
ing, should  become  the  property  of  the  minor 
Aloyslus ;  and  that,  in  view  of  the  facts  stat- 
ed, said  minors  are  the  forced  heirs  of  the 
testator  and  are  entitled  to  bis  estate.  Pe- 
titioner further  alleges  that,  should  the  court 
hold  that  said  minors  are  not  entitled  to  the 
rights  of  adopted  children,  they  are  entitled 
to  alimony  in  proportion  to  the  value  of  their 
father's  estate,  and,  after  some  further  al- 
legations, there  Is  a  prayer  for  judgment. 
The  suit  was  dismissed  on  exception,  and 
plaintiff  obtained  an  order  for  a  suspensive 
appeal,  and  perfected  the  same  (as  he  alleges) 
by  lodging  the  transcript  in  this  court 

Id  August,  1908,  H.  H.  Filhlol  instituted 
suit,  alleging  that  Inez  Schmidt  had  been 
confirmed  as  executrix,  and  as  such  put  In 
possession  of  the  estate;  that  petitioner  has 
become  the  owner  by  inheritance  of  said  es- 
tate, "subject  to  the  payment  of  the  debts 
and  special  legacies  and  costs  of  administra- 
tion," and  Is  entitled  to  be  put  in  possession 
"on  his  giving  bond  for  the  payment  of  the 
debts  and  contested  legacies,  which  bond" 
he  Is  ready  to  give. 

Wherefore  he  prays  for  judgment  ordering 
the  executrix  to  deliver  to  him,  as  the  sole 
heir  of  the  decedent  all  the  property  of  the 
succession,  on  his  giving  bond,  etc. 

To  this  the  executrix  excepted  and  answer- 
ed, and  thereupon  Lamkln,  tutor.  Intervened, 
alleging  the  bringing  by  him  of  the  suit  al- 
ready mentioned,  and  reiterating  substantial- 
ly the  allegations  of  bis  petition  therein. 

He  further  avers  that  H.  H.  Filhlol,  "al- 
leging himself  to  be  the  owner  by  inheritance 
of  all  the  property  consisting,  of  realty, 
money,  stocks,  •  •  •  now  in  the  custody 
of  the  executrix,  •  •  •  is  seeking  to  ob- 
tain possession  thereof.  In  utter  disregard  of 
petitioner's  said  suit  •  *  •  in  which  he 
Is  a  party  defendant  with  the  said  *  •  * 
executrix;  that,  should  said  property  pass 
into  the  possession  of  said  •  •  •  Filhlol 
as  demanded,  •  •  *  and  •  •  *  be 
disposed  of,  •  •  •  as  is  feared  and  be- 
lieved would  be  done,  the  interests  and  the 
rights  of  the  said  minors  would  t>e  seriously 
jeopardized.  If  not  defeated."  And  he  prays 
for  judgment  rejecting  FUhioI's  demand  "and 
ordering  •  •  •  the  retention  of  the  prop- 
erty ♦  •  •  by  the  testamentary  execu- 
trix until  a  final  decision  has  been  rendered 
by  the  Supreme  Court  •  •  •  in  the  suit 
in  which  petitioner  is  plaintiff  and  the  suc- 
cession of  R.  M.  Filhlol  and  Hardy  H.  Filhlol 
defendants."  This  Intervention  having  been 
dismissed  on  exception.  Intervener  applied 
for  and  was  granted  an  appeal,  "with  specific 
statement  by  the  court  that  this  appeal  shall 
not  suspend  or  delay  the  proceedings  between 
the  plaintiff  and  defendant,"  and  thereupon 
Intervener  made  to  this  court  the  application 
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now  under  coiiBideratioi)  for  a  writ  of  man- 
damus to  compel  the  granting  of  a  suapen- 
3lTe  appeal,  and  for  a  writ  of  prohibition  for- 
bidding the  Judge,  made  respoadent,  to  pro- 
ceed further  in  the  original  cause  between  H. 
H.  Filhiol  and  the  executrix  of  R.  M.  Filhiol. 
The  Judge  a  quo,  for  answer  and  return, 
says,  In  substance,  that  relator,  as  tutor  ad 
hoc,  has  no  capacity  to  interfere  In  the  suit 
between  H.  H.  Filhiol  and  the  executrix  of  R. 
M.  J'llhiol  for  the  purpose  stated  in  the  inter- 
vention ;  that  as  an  Intervener  he  cannot  delay 
the  trial  of  said  cause,  and  that  his  right  to 
a  suspensive  appeal,  if  any  he  have,  should  be 
asserted  when  the  final  Judgment  shall  have 
been  rendered  therein ;  that  the  order  of  ap- 
peal, as  made  and  limited,  was  granted  at 
relator's  earnest  solicitation  and  In  the  belief 
that  no  injury  could  result  therefrom,  but  that 
it  would  greatly  embarrass  the  administra- 
tion of  Justice  to  permit  a  party  who  has  no 
right  to  intervene  to  come  into  a  case,  and 
upon  the  dismissal  of  his  Intervention  sus- 
pend proceedings  between  plaintiff  and  de- 
fendant by  an  appeaL 

Opinion. 

Whether  relator  had  the  capacity  to  inter- 
yene  as  be  did,  and  whether  he  had  the  right 
to  appeal  before  final  Judgment  In  the  cause 
in  which  be  Intervened,  are  questions  which 
are  properly  determinable  on  the  hearing  of 
his  appeal,  or  on  motion  to  dismiss.  We  are 
satisfied,  however,  that  he  has  no  right  to  an 
appeal  that  will  operate  to  control  the  dis- 
position of  the  property  which  is  the  subject 
of  the  litigation,  or  to  suspend  or  retard  pro- 
ceedings in  the  cause  in  which  the  interven- 
tion was  filed.  If  the  plaintiff  in  a  suit  for 
the  recovery  of  property,  real  or  personal, 
desires  that  action  be  taken  for  the  conser- 
vation of  the  property  pending  such  suit,  he 
has  bis  remedies;  and  whether  those  reme- 
dies are  available  to  an  intervener  or  not,  it 
Is  quite  certain  that  the  property  cannot  be 
tied  up  by  an  intervener  unless  they  are 
available  to  him  and  unless  he  invokes  them ; 
and  as  an  appeal  from  a  Judgment  dismissing 
the  main  action,  where  no  conservatory  writ 
la  thereby  dissolved,  can  suspend  nothing 
save  the  running  of  the  delay  within  which 
the  Judgment  appealed  from  would  otherwise 
become  unappealable,  an  appeal  from  a  Judg- 
ment dismissing  an  intervention  can  have  no 
greater  effect  Moreover,  "the  theory  govern- 
ing the  admission  of  interventions  and  their 
trial  is  that  the  intervener  has  an  Indepen- 
dent remedy,  which  is  in  no  manner  affected 
by  the  action  of  the  conrt  in  the  pending  con- 
test" (Cross  on  Pleading,  425,  426 ;  Code  Prac. 
art  891) — a  theory  which  is  very  well  illus- 
trated here,  since  the  relator  is  pursuing  his 
independent  remedy  concurrently  with  the 
present  attempt  That  being  the  case,  there 
Is  no  reason  why  he  should  be  permitted  to 
Interfere  to  the  extent  of  obstructing  or  de- 


laying the  litigation  of  others,  and  he  is  not 
so  permitted. 

An  Intervention  will  not  be  allowed  to  re- 
tard the'  decision  of  the  principal  action. 
Walker  t.  Dunbar,  7  (Mart)  N.  S.  687.  18 
Am.  Dec.  248 ;  Devall  v.  Boatner,  2  La.  Ann. 
271 ;  Colvin  v.  Nelson,  4  La.  Ann.  544. 

The  intervener  must  be  always  ready  to  ex- 
hibit bis  evidence.  Gaines  v.  Page,  15  La. 
Ann.  110.  The  trial  between  the  original  par- 
ties can  properly  be  gone  into  without  him 
or  waiting  for  Mm  McMillem  v.  Gibson  et 
al.,  10  La.  618.  It  is  dear  .that  to  issue  the 
writs  here  prayed  for  would  be  to  retard  the 
principal  action  for  the  accommodation  of  the 
intervener,  which  is  not  permissible. 

Relator's  apirilcation  is  therefore  doiied, 
and  this  proceeding  dismissed,  at  his  cost 


(UZ  La.  706) 

No.  17,386. 

STATE  V.  CHANOB. 

(Snpreme  Court  of  Louisiana.    Jan.  4,  1909.) 

1.  OrFKNSE  Ch^bokd. 

The  crime  for  which  the  accused  was 
brought  to  trial  was  assault  with  intent  to  com- 
mit rape. 

2.  Crikiiiai,  Law  ({  1108*)— AfpbaI/— Habh- 
LESS  Ebbob— Admission  of  Bvidencb. 

Evidence  admitted  as  part  of  the  res  gests, 
if  erroneously  admitted,  affords  no  ground  of  de- 
fense if  it  be  not  prejudicial. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  i  8187;   Dec  Dig.  f  1169.*] 

3.  Cbimikai,  Law  (J  1108*)— Appeal— Habm- 
LESS  Ebbob — AomssioN  or  Evidence. 

Evidence  not  pertinent  which  does  not  in 
any  way  tend  to  prejudice  the  defense,  which  is 
meaningless  as  stated,  is  not  reversible  error. 

[Ed.  Note.— For  other  cases,  see  CrimlDal 
Law,  Cent  Dig.  {  3137 ;   Dec.  Dig.  f  1169.*] 

Provosty,  J.,  dissenting. 
(Syllabus  by  the  Court) 

Appeal  from  Twenty-Second  Judicial  Dis- 
trict Court  Parish  of  East  Baton  Rouge; 
Harney  Paix  Brunot  Judge. 

Sam  Chance  was  convicted  of  an  assault 
with  an  Intent  to  commit  rape,  and  he  ap- 
peals.    Affirmed. 

Edward  Elliott  Wall,  for  appellant  Wal- 
ter Gulon,  Atty.  Gen.,  and  Hubert  Nlcholls 
Wax,  Dlst  Atty.  (Ruffln  Oolson  Pleasant  of 
counsel),  for  the  State. 

BREAUX,  C.  J.  The  defendant  charged 
with  the  offense  of  assault  with  Intent  to 
commit  rape  on  the  8th  day  of  August  1908, 
was  arraigned  on  the  25tb  day  of  October, 
1908,  and  tried  on  the  Sth  day  of  November 
of  that  year. 

The  Jury  returned  a  verdict  of  guilty,  and 
recommended  him  to  the  mercy  of  the  court 

The  court  sentenced  him  to  hard  labor  la 
the  penitentiary  for  a  term  of  five  yearai 

The  little  girl  defendant  was  charged  with 
having  attempted  to  rape  was  11  years  of  age^ 


*For  oUur  esses  see  lune  topic  and  lection  NUMBBR  to  Dec.  A  Am.  Digs.  1907  to  date,  ft  Reporter  Ind< 


Digitized  by 


Google 


U.) 


OHAUVIN  ▼.  OALDWBLli. 


159 


Tbe  point  at  imrae  Is  before  hb  as  brought 
dp  in  a  bin  of  exceptions,  setting  forth  that 
tbe  testimony  of  the  sister  of  the  little  girl 
was  admitted  by  tbe  trial  Judge  as  part  of 
tbe  res  gestae  although  it  was  not  part  of 
the  res  gestae. 

The  complaint  principally  is  that  It  was  Ir- 
relerant,  and  that  It  was  intended  to  and  did 
prejudice  the  Jury  against  the  defendant 

The  district  Judge  in  the  per  curiam  stated 
that  tbe  testimony  was  that  the  defendant, 
Chance,  and  the  prosecuting  witness,  lone, 
were  alone  at  the  former's  home,  and  that  im- 
mediately after  the  offense  had  -  been  com- 
mitted the  defendant  accompanied  her  to  her 
borne;  that  on  arriving  she  stated  to  her 
mother  what  had  taken  place.  The  prosecut- 
taig  attorney  asked  the  witness: 

"When  tbe  accnsecl,  Sam  C!hance,  came  over  to 
her  mother's  boiue  from  1^  house,  and  was  told 
by  her  mother,  *0h !  Sam,  what  did  yon  do  that 
tor?  what  did  he  have  in  his  hand?''^ 

The  question  was  objected  to,  on  the 
ground  before  stated. 

The  testimony  does  prove  that  the  Incident 
to  which  the  question  was  directed  waa 
(yrb&a  Chance  arrived  at  the  home  of  the 
mothe^  a  half  hour  after  he  is  said  to  have 
committed  the  offense,  and  for  that  reason 
the  contention  was  that  it  was  not  part  of  the 
res  gestae  and  irrelevant;  that  half  an  hour's 
time  having  intervened,  it  was  not  insepar- 
ably connected  with  the  case — ^not  a  part 
ot  it. 

In  ruling  on  this  point,  we  will  first  state 
that.  In  accordance  with  the  court's  order 
that  she  should  answer,  the  witness  stated 
that  defendant  had  nothing  In  his  hand  at 
tbe  moment,  but  afterward  he  took  a  knife 
from  his  pocket  She  did  not  know  what 
Und  of  knife  It  was.  This  point  has  no 
merit 

Granted  that  It  was  not  part  of  the  res 
gestae,  the  testimony  could  not  possibly  prej- 
udice the  case  of  the  defendant  Besides, 
the  objection  on  the  ground  that  tbe  evidence 
admitted  was  intended  to  and  did  prejudice 
the  Jury  is  too  general  of  Itself  and  without 
any  other  statement  of  fact  or  reason  to  sus- 
tUn  the  objection.  It  does  not  commend  It- 
adf  to  extended  notice.  There  was  nothing 
incriminating  in  the  fact  that  the  accused 
took  a  knife  from  his  podcet,  particularly  as 
It  waB  not  stated  whether  it  was  a  common 
podcetknife  or  a  formidable  knife  in  the 
hands  of  a  man  bent  upon  a  crime  or  drawn 
for  tbe  purpose  of  intimidating  aome  on& 

It  is  not  stated  by  the  defense  whether  it 
was  evidence  of  his  behavior  when  he  was 
mildly  upbraided  by  the  mother  of  the  prose- 
cuting witness. 

The  appellate  court  considers  the  ground 
stated  by  the  trial  Judge.  It  is  proper  to 
assume  that  there  was  no  other  ground  than 
that  stated  by  him.    Upon  the  ground  stated. 


there  is  no  possible  room  for  complaint 
Marr's  Digest  P-  859,  §  493. 

It  is  contended  In  tbe  second  place  that 
the  evidence  was  irrelevant 

The  testimony  is  equally  as  unprejudiclal 
if  it  be  considered  from  the  point  of  view  of 
Irrelevancy.  It  adds  nothing  to  the  issues, 
and  takes  nothing  from  the  point  in  dis- 
pute. It  did  not  have  the  least  tendency  of 
proving  that  it  was  the  purpose  of  proving 
that  the  accused  was  guilty  of  another  crime, 
nor  does  It  appear  in  any  way  to  add  to  the 
gravity  of  the  crime  for  which  he  was  prose- 
cuted. It  was  useless  to  admit  tbe  evidence, 
but  having  been  admitted,  it  affords  no 
ground  to  set  aside  the  verdict 

The  error  not  being  prejudicial,  the  de- 
fendant is  not  entitled  to  a  new  trial.  8 
Jones,  {  899. 

The  text  of  Bishop  on  Criminal  Law  and 
Criminal  Jurisprudence  is  to  the  same  effect 
as  that  in  the  text  of  Jones  dted  supra. 

After  having  considered  the  issues,  and 
after  having  arrived  at  the  conclusion  to  af- 
firm the  Judgment  we  found  that  tbe  infor- 
mation fails  to  show  that  an  assault  had 
been  committed  on  the  prosecuting  witness. 
We  infer  that  it  Is  a  clerical  wror  in  the  copy 
before  us.  Neither  the  state  nor  the  defense 
has  called  the  court's  attrition  to  this  error. 

We  affirm  the  Judgment  If  it  be  not  a 
derlcal  error,  a  rehearing  will  have  to  be 
granted. 

By  reascm  of  the  law  and  tbe  evidence  be- 
ing in  favor  of  the  state  and  against  the 
defendant,  the  Judgment  Is  affirmed. 

PBOVOSTY,  J.,  dissents. 


(m  La.  709) 

No.  17,181. 

CHADVIN  V.  CAIiDWEt/Lw 

(Supreme  Court  of  Louisiana.     Jan.  4,  1909.) 

Assault  awd   Battebt  (|  40*)— Civil  Ac- 
tions—Dakaoes. 

Where  defendant  sought  out  plaintiff  with 
the  deliberate  intention  of  assaulting  him,  and 
did  brutally  assault  him,  and  as  a  retiilt  there- 
of plaintiff  limped  for  some  SO  days,  and^  his 
ear,  which  waa  permanently  displaced,  remained 
black  and  blue  a  long  time,  he  was  entitled  to 
$oOO  damages,  notwithstanding  the  mitigating 
circumstance  that  plaintiff  dunng  the  difficulty 
called  defendant  a  liar. 

[Ed.  Note. — For  other  caaes,  see  Assault  and 
Battery,  Cent  Dig.  {  56;   Dec.  Dig.  J  40.*] 

Appeal  from  Seventeenth  Judicial  District 
Court,  Parish  of  Vermilion;  William  Plerre- 
pont  Edwards,  Judge. 

Action  by  Oscar  J.  Chauvln  against  Vernon 
L.  Caldwell.  From  the  Judgment  plaintiff 
appeals.  Judgment  amended,  and,  as  amend- 
ed, affirmed. 

Oordy  ft  Gordy,  for  appellant  Oreene  & 
Greene,  for  appellee. 
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PROVOSTT,  J.  This  salt  Is  In  damages 
for  assault  and  iMittery.  The  Jury  allowed 
f23,  and  the  plaintiff  has  appealed.  Defend- 
ant has  answered  the  appeal,  and  prayed  that 
the  suit  be  dismissed. 

Defendant  Is  a  general  contractor.  His 
firm  had  built  a  house  for  plaintiff,  and  bis 
brother,  acting  for  the  firm,  had  made  a  set- 
tlement with  plaintiff.  In  this  settlement, 
plaintiff  had  deducted  $40  from  the  contract 
price  for  a  debt  which  he  said  the  defend- 
ant's firm  owed  him. 

A  few  days  later  plaintiff  was  on  the  street 
with  a  friend,  when  defendant  accosted  him, 
and  asked  him  to  step  aside,  as  he  wanted 
to  have  a  few  words  with  him.  They  walk- 
ed across  the  street  Defendant  was  carry- 
ing under  his  arm  a  pane  of  glass  28x34  inch- 
es. He  laid  this  glass  down,  and  began  the 
conversation;  and  soon  there  occurred  be- 
tween them  what  defendant  characterizes  as 
an  altercation  and  street  fight,  and  plaintiff, 
as  an  assault  and  battery. 

Defendant's  age  Is  not  given.  His  weight  is 
said  by  himself  to  be  230  pounds.  He  Is  de- 
scribed as  a  strong,  robust,  muscular  man. 

Plaintiff  is  46  years  old,  weighs  135  to  186 
pounds,  is  a  storekeeper,  has  been  in  bad 
health,  snffering  from  asttuna  for  2S  years, 
and  is  a  frail  man. 

Plaintiff  testifies  that  after  a  few  words 
on  the  subject  of  the  $40 — defendant  saying 
he  did  not  owe  it,  and  he,  plaintiff,  saying 
that  if  defendant  would  come  to  his  store  he 
would  show  him  that  he  did — defendant  call- 
ed him  a  rascal,  and  seized  him  by  the  collar 
with  one  hand  and  with  the  fist  of  the  other 
pounded  him  on  the  side  of  the  face  and 
knocked  him  down,  and  then  kicked  him  re- 
peatedly; that  he,  plaintiff,  made  no  move- 
ment to  strike  defendant,  but  merely  caught 
hold  of  his  hand  with  both  of  his  in  trying 
to  get  loose. 

Defendant  testifies  that  as  soon  as  he  men- 
tioned the  $40,  and  said  he  did  not  owe  it, 
plaintiff  became  very  angry  and  called  him  a 
damned  liar  and  that  thereupon  he  struck 
plaintiff;  does  not  know  whether  he  struck 
him  with  bis  open  hand  or  with  his  fist;  does 
not  know  whether  he  kicked  him  or  not; 
does  not  know  whether  he  called  him  a  rascal 
or  not 

A  witness  whose  attention  was  attracted 
by  the  loud  talking  heard  the  words  "ras- 
cal" and  "liar,"  but  conld  not  say  from  which 
one  of  the  parties. 

As  the  resnlt  of  the  encounter,  plaintiff 
Umped  for  some  30  days,  and  bis  ear  remain- 
ed black  and  blue  a  long  time,  and  is  per- 
manently displaced,  or,  as  the  witnesses  ex- 
press it  "flops"  more  than  the  other. 

Whether  there  Is  or  not  in  the  case  the 
mitigating  circumstance  of  plaintiff  having 
called  defendant  a  liar,  we  think  the  amount 
allowed  by  the  Jury  is  insufficient  We  think 
defendant  songht  out  plaintiff  with  the  de- 


liberate intention  of  assantting  him  In  case 
be  did  not  consent  to  pay  the  $40.  The  pre- 
cautionary care  with  which  he  laid  down 
the  pane  of  glass  before  beginning  the  con- 
versation shows  this.  The  assault  was  bru- 
tal. We  fix  the  damages  at  $500,  and  would 
allow  much  more  were  we  certain  that  the 
word  "liar"  had  not  been  used  by  plaintiff, 
or  had  been  used  by  him  only  when  called  a 
rascal. 

It  is  ordered,  adjudged,  and  decreed  that 
the  Judgment  therein  be  Increased  to  $500, 
and  that  as  thns  amended  it  be  affirmed ;  de- 
fendant to  pay  all  costs.  Interest  at  the  rate 
of  5  per  cent  per  annum  to  run  on  $50  from 
the  date  of  Judgment  in  the  lower  court  antt 
on  the  balance  of  this  Judgment  from  this 
date. 


(UJ  La.  TU) 
No.   17364. 
STATE  v.  HILL. 
(Supreme  Court  of  Louisiana.     Jan.  4,  1900.) 

1.  Crihinai.   Law   ({$   180,  200*)  —  Fobmeb 
Jeopabdt— Distinct  Offenses. 

The  offense  of  "wilfully  sliootinBOit,"  de- 
nounced by  section  792  of  the  Revised  Statutes 
of  1870,  and  the  offense  of  shooting  with  a 
dangerous  weapon  with  intent  to  murder,  d^ 
nounced  by  section  791,  are  separate  and  dis- 
tinct, subject  to  different  possible  penalties,  and 
triable  l>efore  different  tribunals,  and  cannot 
serve  as  the  basis  of  a  plea  of  former  Jeopardy, 
where  on  the  former  trial  the  juir  was  discharg- 
ed from  giving  a  verdict.    Rev.  St.  {  1055. 

[Bid.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  S8  328,  392;  Dec.  Dig.  SS  ISO. 
20O.»] 

2.  Cbiminai,  Law  ({  1000*)  —  Apfbai.  —  Bnx 

OF  Exceptions— Neckssitt. 

A  motion  for  a  new  trial  cannot  be  made 
to  serve  the  purpose  of  a  bill  of  exception  to 
the  charge  of  the  court 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  2804 ;   Dec  Dig.  |  109O.*J 

(Syllabus  by  the  Court) 

Appeal  from  Tenth  Judicial  District  Court, 
Parish  of  Concordia;  John  Stirling  Boatner, 
Judge. 

(Charley  Hill  was  convicted  of  shooting 
with  intent  to  kill,  and  be  appeala    AfBrmed. 

John  Stirling  Boatner,  Jr^  for  appellant. 
Walter  Onion,  Atty.  Oen.,  and  Hugh  Tullls, 
Dlst  Atty.  (Ruffln  (Jolson  Pleasant,  of  coun- 
sel), for  the  State. 

LAND,  J.  The  defendant,  charged  with 
shooting  with  intent  to  murder,  was  convict- 
ed of  shooting  with  Intent  to  kill,  and  was 
sentenced  to  imprisonment  at  hard  labor  for 
one  year.  Defendant  has  appealed,  and  re- 
lies for  reversal  on  the  alleged  error  of  the 
court  below  in  overruling  his  plea  of  former 
Jeopardy. 

It  appears  from  the  record  that  the  defend- 
ant was  first  charged  with  the  crime  of  fe- 
lonious assault  on  one  Ed.  Reynolds  by  will- 
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toRy  shooting  at  him.  The  defendant  plead- 
ed not  guilty,  and  the  trial  proceeded  be- 
fore a  Jary  of  12.  After  the  evidence  bad 
been  adduced  and  argument  concluded,  the 
district  attorney,  with  leave  of  the  court,  en- 
tered a  nolle  prosequi,  and  the  jury  was  dls- 
cbarged.  On  the  same  day  the  district  at- 
torney, with  leave  of  the  court,  filed  an  In- 
formation charging  that  the  defendant  did, 
with  a  dangerous  weapon,  to  wit,  a  pistol, 
and  with  the  felonious  intent  to  murder, 
shoot  one  Ed.  Reynolds. 

Defendant  filed  a  plea  of  former  jeopardy 
based  on  his  prosecution  under  the  first  bill 
of  information  and  the  discharge  of  the  Jury, 
ts  already  has  been  stated.  This  plea  was 
overruled,  and  the  defendant  excepted  to  the 
mllng  of  the  court 

The  first  Information  is  under  section  792, 
and  the  second  Information  is  under  section 
791,  of  the  Revised  Statutes  of  1870. 

Section  702  was  enacted  to  punish  assaults 
with  intent  to  commit  murder,  rape,  or  rob- 
bery, or  "by  wilfully  shooting  at"  with  no 
particular  felonious  Intent  The  penalty  was 
imprisonment  at  hard  labor  not  exceeding 
2  years.  By  Act  No.  58,  p.  93,  of  1896,  the 
section  was  amended  so  as  to  substitute  20 
years. 

Section  791  of  the  Revised  Statutes  of  1870 
was  enacted  to  punish  perfected  assaults  by 
shooting,  stabbing,  thrusting  with  a  danger- 
ous weapon,  with  intent  to  commit  murder, 
and  the  penalty  was  and  is  imprisonment  at 
hard  labor  or  otherwise,  for  not  less  than  1, 
nor  more  than  21,  years.  Under  this  section 
the  punishment  may  be  imprisonment  in  the 
parish  jail,  and  the  accused  may  be  tried  by 
a  Jury  of  five  under  article  116,  C!onst  1898. 
State  ▼.  Sinegal,  51  La.  Ann.  932,  25  South. 

Under  section  792  the  penalty  is  neces- 
sarily imprisonment  at  hard  labor,  and  the 
accused  must  be  tried  before  a  jury  of  12 
under  article  116,  Const  1898.  Under  this 
section  the  accused  can  neither  be  tried  nor 
convicted  of  shooting  with  Intent  to  murder. 
State  V.  Matthews,  111  La.  962,  36  South.  48. 

The  two  ofTenses,  being  separate  and  dis- 
tinct, founded  upon  dltTerent  laws,  subject 
to  different  possible  penalties,  and  triable 
before  different  tribunals,  afford  no  basis  for 
the  plea  of  former  jeopardy. 

Assuming  that  the  two  prosecutions  were 
based  on  the  same  evidence,  the  discharge 
of  the  Jury  from  giving  any  verdict  upon 
the  former  trial  preserved  the  right  of  the 
state  to  prosecute  for  the  offense  shown  to 
bare  been  committed.  Section  1055,  Rev. 
St  1870. 

There  was  no  exception  taken  at  the  time 
of  the  charge  of  the  court  to  the  Jury  as 
far  as  the  record  shows.  A  motion  for  a 
new  trial  cannot  be  made  to  sen'e  the  pur- 
pose of  a  bill  of  exception  seasonably  taken. 

Judgment  affirmed. 


No.  17,261. 
McLEOD  V.  NOBLBL 


(122  La.  714) 


(Supreme  Court  of  Louisiana.    Jan.  4,  1909.) 

Exemptions  (|  148*)— Evidircb— Bdbden  of 

Pboof. 

llie  laws  of  the  state  in  respect  to  home- 
stead rights  and  things  exempt  from  seizure  are 
exceptional  in  character.  Parties  who  claim 
under  them,  in  their  pleadings,  and  in  their 
proof,  must  bring  themselves  within  their  provi- 
sions, expressly  and  not  by  implication. 

[Ed.  Note.— For  other  cases,  see  Exemptions, 
Dec.  Dig.  {  148.*] 

(Syllabus  by  the  0>urt) 

Appeal  from  Seventh  Judicial  District 
Court,  Parish  of  Richland ;  John  Robert  Mc- 
intosh, Judge. 

Action  by  Dave  McLeod  against  0.  M. 
Noble.  Judgment  for  defendant  and  plain- 
tiff appeals.    Affirmed. 

George  Wesley  Smith,  for  appellant  Bills 
&  McGregor,  for  appellee. 


Statement  of  the  Case. 

NICHOLLS,  J.  This  case  has  been  sub- 
mitted to  the  court  on  the  record,  neither 
party  appearing  or  filing  briefs. 

Plaintiff  appeals  from  a  Judgment,  dis- 
solving an  Injunction  he  had  caused  to  issue, 
enjoining  the  sale  of  two  horses  which  had 
been  seized  under  a  fl.  fa.  In  execution  of  a 
Judgment  against  him. 

In  his  petition,  after  alleging  that  he  was 
the  head  of  a  family,  having  a  wife  depend- 
ent upon  blm  for  support  that  his  wife 
owned  In  her  own  right  less  than  %2,0Q0, 
and  after  reciting  the  seizure  of  two  horses, 
he  averred  that  he  was  entitled,  under  the 
Constitution  and  laws  of  the  state,  to  certain 
homestead  exemptions,  and  "that  the  prop- 
erty so  seized  was  exempt  from  seizure  and 
sale  under  the  homestead  laws  of  the  stata" 

Defendant  in  his  answer,  admits  that  he 
had  made  a  seizure  of  the  horses,  as  alleged, 
but  denied  that  plaintiff  was  entitled  to  the 
exemption  claimed,  for  the  reasons: 

First  That  he  was  trying  to  dispose  of  his 
property  for  the  purpose  of  defeating  his 
creditors,  instead  of  keepbig  it  for  the  pur- 
poses to  which  exempted  property  should  be 
applied. 

Second.  Because  plaintiff,  at  the  date  of 
the  seizure,  owned  iiiree  or  more  horses,  and 
since  the  filing  of  the  existing  suit  he  had 
sold  all  but  those  then  claimed  to  be  exempt 
for  the  sole  purpose  of  claiming  these  par- 
ticular horses  from  seizure  and  sale  as  being 
exempt  under  the  homestead  exemption. 

He  denied  that  any  of  the.  horses  seized 
were  work  horses,  and  denied  generally  ail 
of  plaintiff's  allegations. 
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Very  little  testimony  wai  taken  on  the 
trial.  Defendant  offered  none  wbatever. 
Plaintiff  testified  that  he  Uved  on  bis  father's 
place;  he  was  a  married  man;  bis  wife  was 
living  with  blm,  he  owned  one  horse;'  it  was 
the  borse  which  had  been  seized;  It  was 
then, '  and  had  been  for  about  two  months. 
In  charge  of  Mr.  McGonnel,  who  was  book- 
keeper for  Mr.  Noble;  he  had  no  other 
horses,  nor  any  mnles.  His  wife  owned  sep- 
arate property  worth  about  $200. 

Plaintiff  offered  In  evidence  his  petition 
and  the  a£Qdavit.  The  district  court  ren- 
dered Judgment  rejecting  plaintiff's  demand. 
After  the  trial,  but  before  Judgment,  plaintiff 
filed  an  application  to  the  court  to  reopen 
the  case  for  the  purpose  of  permitting  him 
"to  prove  specifically  and  categorically  that 
the  animal  in  dispute  was  a  work  horse,  and 
that  he  had  no  other  property." 

In  this  application  he  stated  that  while  he 
bad  put  In  evidence,  the  petition  filed  in  the 
case  which  alleged  that  the  property  In  dis- 
pute was  exempt  from  seizure  under  the 
homestead  and  exemption  laws  of  Louisiana, 
which  necessarily  implied  that  the  borse  In 
dispute  was  a  worii  horse,  which  allegations 
were  by  him  sworn  to  in  the  affidavit  intro- 
duced in  evidence,  be  had,  through  a  mere 
oversight  in  giving  his  testimony,  neglected 
to  state  that  the  original  horse  In  dispute 
was  a  work  horse.  He  then  averred  that 
the  horse  seized  was  the  only  animal  of  any 
kind  or  property  that  he  owned;  that  it  was 
necessary  that  he  have  same  in  order  to 
make  a  living  for  himself  and  family;  that 
the  ends  of  substantial  Justice  required  that 
the  case  be  reopened,  as  It  was  not  the  policy 
of  the  law  to  take  advantage  of  technicali- 
ties to  deprive  debtors  of  the  homestead 
rights  and  exemptions,  but  rather  where 
there  was  a  doubt  to  resolve  It  In  favor  of 
the  debtor. 

The  court  refused  to  reopen  the  case,  and 
rendered  Judgment  as  stated. 

Opinion. 

The  laws  of  the  state  in  respect  to  home- 
stead rights  and  to  things  exempt  from 
seizure  are  exceptional  in  character.  Parties 
who  claim  under  them  must,  in  their  plead- 
ings and  in  their  proof,  bring  themselves 
within  these  provisions  expressly  and  not  by 
Implication.  The  plaintiff  did  not  do  so  in 
either.  Plaintiff  failed  on  the  trial  to  es- 
tablish that  the  horses  seized  were  work 
horses,  though  that  fact  was  directly  put  at 
issue. 

The  allegation  of  his  petition  to  which  he 
refers  in  bis  application  to  reopen  the  case. 
In  reference  to  the  horse  which  was  seized, 
was  a  conclusion  of  law,  and  his  testimony 
on  the  trial  did  not  better  the  situation.  We 
find  no  ground  for  reversing  the  Judgment. 
It  is  hereby  affirmed. 
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VILLERB  V.  NEW  ORLEANS  PURE  IHLK 
CO.,  Limited. 

(Supreme  Court  of  Louisiana.     Nov.  4,  1008. 
Rehearing  Denied  Jan.  18,  1909.) 

1.  Receivebs  (S  ids*)— CoRTiNtriNo  BusiHEss 
Without  AirrHOBmr  —  Liabujtt  of  B«- 

CEIVEB. 

When  a  receiver  continues  temporarily, 
without  the  court's  order  and  authority,  the  op- 
erations of  a  company  pieced  in  its  charge,  as  a 
|oiDg  concern,  and  thereby  auBtains  a  lo«  of 
|704,  that  loss  cannot  l>e  made  to  be  borne  by 
the  mass  of  creditors.  It  must  t>e  bone  by 
the  receiver,  and  the  amount  of  the  same  de- 
ducted from  the  commission  otlierwiae  falling 
to  him. 

[Ed.  Note.— For  other  casea,  see  Receivers, 
Dec.  Dig.  {  108.»] 

2.  RSOBIVKBS  a  96*)— ElCFLOTXEIlT  Ot  AH  AT- 
TOBNET. 

It  is  not  the  practice  in  Louiilana  for  a  re- 
ceiver to  apply  for  authority  to  employ  an  at- 
torney, or  for  the  receiver  to  consult  the  court 
an  to  what  attorney  he  should  employ.  The 
fact  that  a  particular  attorney  may  have  in- 
dividual interests  involved  in  the  matters  em- 
braced in  the  receivership  does  not,  ipso  facto, 
cut  him  off  from  tieing  employed  as  the  attor- 
ney to  conduct  the  receivership  proceedings. 
That  fact,  however,  affects  the  fee  which  he  will 
be  entitled  to  receive  for  his  services. 

[Fid.  Note.— For  other  cases,  see  Reoelveta, 
Cent.  Dig.  I  180;  Dec.  Dig.  (  96.*] 

3.  Receivebs  ({  92*)— Cosiniiunfo  Business 
— Obdeb. 

An  order  of  court  appointing  a  receiver  to 
a  corporation,  "with  power  to  administer  it* 
affairs  for  the  best  interest  of  all  parties,"  does 
not  confer  upon  the  receiver  the  authority  and 
power  to  continue  the  operations  of  the  com- 
pany and  incur  liabilities  as  a  going  concern. 
Authority  for  such  purpose  must  l>e  given  in 
express  and  precise  language. 

[Ed.  Note.— For  other  cases,  see  Receivers, 
Cent.  Dig.  (  169 ;   Dec.  Dig.  {  92.*] 

4.  COBPOBATIONS    (8    186*)  —  STOCKBOLnEBS  — 

Dealinos  with  Cobpobation. 

A  stockholder  of  a  corporation  may  ad- 
vance money  to  it,  may  become  its  creditor,  may 
take  from  it  a  mortgage  or  other  securi^,  or 
may  indorse  same  like  any  other  creditor,  but 
always  subject  to  severe  scrutiny  under  the 
obligation  of  acting  In  the  utmost  good  faith. 
Cotton  Seed  Oil  Co.  v.  Refining  Co.,  108  La. 
74,  32  South.  221. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Wg.  i  700 ;   Dec.  Dig.  g  186.*] 

5.  COBPOBATIONS    (J    565*)  —  Reoeivebship — 
Cbeditobs— Who  abe. 

Pariies  who  contract  to  take  stotA  in  a 
corporation  for  and  in  consideration  of  personal 
services  to  be  rendered  by  them,  who  render 
such  services  and  become  entitled  to  the  stock, 
do  not  i)ecome  creditors  of  the  corporation  by 
reason  of  the  fact  that  the  company  Is  placed  in 
the  hands  of  a  receiver  before  the  stod  is  ia 
fact  issued. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Dec.  Dig.  i  565.*] 

(Syllabus  by  the  Court) 

Appeal  from  Civil  District  Court,  Parish 
of  Orleans:   George  Henry  Thterd,  Judge. 
Action   by   Octave  J.  Vlllere  against  the 


*For  other  eases  see  lame  topto  and  section  NtTHBBR  In  Dee.  *  Am.  Digs.  IMT  to  date,  *  Rqiorter  Indexea 
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New  Orleans  Pure  Milk  Company,  Limited. 
Jndgment  for  defendant,  and  plaintiff  ap- 
peals.   Amended,  and,  as  amended,  affirmed. 

Omer  Vlller6,  for  appellants  the  receiver 
and  tbe  mortgage  creditors.  Morgan  &  Mll- 
ner,  for  appellants  W.  T.  Carey  &  Bro.  and 
Cliarles  J.  Babst.  Ricbardson  &  SoulS,  for 
appellants  William  E.  Hall  and  sundry  cred- 
itors. Harry  Hinckley  Hall,  for  appellants 
German-American  Savings  Bank  &  Trust  Co. 
and  Omer  yiller&  Guy  MorvUIe  Homor, 
for  appellee  M.  D.  Lagan,  Ltd.,  In  liquida- 
tion. Asahel  Walker  Cooper,  for  appellee 
the  Walsh  &  Weldner  Boiler  Co.  Oustave 
Joseph  Rlcau,  for  appellee  Andry  &  Ben- 
demagel.  Charles  Rosen,  for  appellee  Alfred 
Raymond.  Denfigre  &  Blair,  Victor  Leovy, 
Bernard  Bruenn,  John  Wagner,  and  Rouse, 
Grant  &  Grant,  for  appellees  Interveners. 

NICHOLLS,  X  On  the  10th  of  September, 
1906,  the  plaintiff.  Octave  J.  Vlllere,  filed 
a  petition  In  the  civil  district  court  (verified 
by  his  oath)  in  which  he  averred  that  he  was 
the  holder  and  owner  of  150  shares  of  stock 
In  the  New  Orleans  Pnre  Milk  Company, 
Limited,  a  corporation  organized  under  the 
laws  of  this  state,  and  domiciled  In  this 
parish;  that  he  was  also  an  ludorser,  with 
others,  for  the  sum  of  $26,000  on  a  certain 
demand  note  of  said  corporation;  that  'said 
corporation  was  hopelessly  insolvent  and  nn- 
able  to  pay  Its  debts,  and  that  the  present 
condition  of  affairs  did  not  justify  a  contln- 
oatlon  under  the  present  management;  that 
It  was  to  the  interest  of  the  stockholders  and 
creditors  that  a  receiver  be  appointed  to  said 
corporation,  and  that  the  German-American 
Savings  Bank  &  Trust  Company,  be  appoint- 
ed receiver;  that  said  corporation  Is  ml»- 
managed. 

In  view  of  the  premises,  petitioner  prays 
for  citation  of  the  New  Orleans  Pure  Milk 
Company,  Limited,  through  its  president, 
George  A.  Vlllere;  that  after  due  proceed- 
ings a  receiver  be  appointed  to  said  corpora- 
tion for  the  pmrposes  of  administering  its 
affairs,  under  the  order  of  this  honorable 
coort;  and  petitioner  prays  that  after  due 
time  the  said  corporation  be  fully  and  finally 
liqoidated  and  dissolved;  that  the  German- 
American  Savings  Bank  &  Trust  Company 
be  appointed  receiver,  and  that  petitioner  be 
recognized  as  a  creditor  aforesaid. 

And  he  i>rayed  for  all  general  and  eqnlta- 
Me  rrilet. 

On  the  11th  of  September  the  defendant 
company,  through  its  president,  George  A. 
vmere,  filed  an  answer  to  this  petition,  in 
which  It  averred  tnat  at  a  meeting  of  Its 
directors  held  the  11th  of  September,  1906, 
It  was  unanimously  resolved  that  said  corpo- 
ration was  unable  to  meet  its  obligations  as 
they  matured,  or  to  carry  out  existing  con- 
tracts, and  that  a  receiver  was  necessary 
to  preserve  and  administer  its  assets  for  the 


benefit  of  all  concerned,  recommending.  In 
the  event  the  court  deemed  such  receiver 
necessary,  the  German-American  Savings 
Bank  &  Trust  Company  as  such  receiver,  the 
whole  as  Is  more  fully  set  forth  in  the  an- 
nexed certified  copy  of  tbe  minutes  of  said 
meeting  of  the  board  held  as  aforesaid. 

In  view  of  the  premises,  respondent  sub- 
mitted the  matter  to  the  court  for  such  action 
as  it  deemed  proper,  and  prayed  for  all  gen- 
eral and  equitable  relief. 

The  copy  of  the  meeting  of  the  directors 
of  the  company  annexed  to  this  answer  was 
as  follows: 

"New  Orleans,  Sept.  11,  1906. 

"Office  of  the  New  Orleans  Pure  Milk  Com- 
pany, Ltd. 

"A  special  meeting  of  tbe  board  of  directors 
of  the  New  Orleans  Pare  Milk  Company  Limit- 
ed, was  held  this  day.  President  Vlllere  presid- 
ing, with  a  quorutn  present.  Whereupon  it 
was  moved  by  Wm.  F.  Voorhies,  and  duly  sec- 
onded, and  nnanimoosly 

"Resolved,  that  owine  to  the  financial  condi- 
tion and  situation  of  this  corporation.  Its  Inabil- 
ity to  meet  its  obligations  as  tbey  mature,  or 
to  can7  out  Its  existing  contracts,  and  in  view 
of  tbe  forther  fact  that  suit  had  been  instituted 
asainst  It  by  Octave  Vlllere,  It  was  the  sense 
of  this  board  that  a  receiver  was  necessary  to 
preserve  and  administer  its  assets  for  the  bene- 
fit of  all  concerned,  and  that  this  board  recom- 
mends to  the  conrt  for  appointment  the  German- 
American  Savings  Bank  &  Trust  Company,  as 

«■  AAA  1 1*  ^  f> 

"(Signed)  Geo.  A.  Vlllere. 

"Certified  L.  L.  Lamothe,  Secty.  [Seal.]" 

Accompanying  this  answer  was  the  follow- 
ing statement: 

Balance  Sheet 

New  Orleans  Pure  Milk  Company,  Limited. 

New  Orleans,  La. 

At  close  of  business  August  31st,  1906. 

Assets. 

Cash    1327  43 

Accounts  receivable,  sundry  deb&a. .  9,670  65 
New    Orleans    Plant    (real    estate, 

building,  property,  machinery,  etc.)  85,637  68 
Hammond  Plant  (real  estate,  farm 

buildings,  property,  etc.) 27,672  10 

Supplies,  butter  and  feed 92.5  78 

Unexpired  Insurance  and  taxes  ....  606  66 

Office  furniture  and  fixtures 466  35 

Deposits  and  guarantees 17  60 

Good    will,    etc.,    and    establishing 

business    0,708  00 

Stock  in  Hammond  Planting  &  Mfg. 

Company   800  00 

Total  assets $135,832  49 

Liabilities. 

Account  payable  sundry  creditors, 
estimated  $7,411  93 

Account  payable,  sundry  creditors, 
for  contracts  on  building,  machin- 
ery, estimated 29,954  56 

Notes  payable— mortgage 1,440  49 

Notes  payable— mortgage 25,000  00 

$63,806  97 
Capital  stock  97,000  00 

Total    liabilities    $160,806  97 

Aug.  31,  1906,  excess  of  liabilities 
over  assets,  or  loss $26,474  4S 
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On  the  same  day,  the  Judge  of  division  E 
of  the  civil  district  court  signed  the  follow- 
ing order: 

"Let  the  German-American  Savings  Bank  & 
Trust  CJompany  be  appointed  receiver  to  the  New 
Orleans  Pure  Milk  Company,  Limited,  with  pow- 
er to  administer  and  manage  its  affairs  for  the 
best  interest  of  all  parties  upon  giving  bond  for 
fifteen  thousand  dollars,  and  until  further  or- 
ders of  this  court,  let  all  proceedings  by  other 
persons  against  said  New  Orleans  Puxe  Milk 
Company,  limited,  be  stayed." 

The  German-American  Savings  Bank  & 
Trust  Company  qualified  as  receiver,  under 
the  order  and  letters  of  receivership  issued 
to  it,  on  the  21st  of  September,  1906. 

On  the  17th  of  September,  1906,  the  court 
ordered,  upon  the  petition  of  the  receiver, 
that  an  inventory  be  made  of  the  property 
of  the  milk  company  in  the  parish  of  Orleans, 
and  on  the  19th  of  September  the  court  or- 
dered that  an  inventory  be  taken  of  the  prop- 
erty in  Tangipahoa  parish. 

These  inventories  were  made  on  the  26th 
of  September  in  both  parishes.  The  property 
inventoried  in  the  parish  of  Orleans  was 
appraised  at  the  sum  of  $36,998.  Of  that 
amount  there  appeared  to  be  then  on  hand  in 
cash  the  sum  of  $1,85«>.46.  The  property  in 
Tangipahoa  parish  was  valued  at  $8,241. 

On  the  26th  of  September  the  receiver  filed 
a  petition  In  which  It  alleged  that  there  was 
no  prospect  of  working  the  company  out  of 
the  debt,  and  that  the  interest  of  all  parties 
concerned  would  be  best  subserved  by  selling 
all  the  assets  and  business  of  said  company 
in  block  as  a  going  concern  at  public  auction 
for  one-half  cash  and  the  balance  at  one 
year's  credit.    It  prayed  accordingly. 

The  court  on  the  same  day  granted  the 
order  prayed  for.  On  October  4th,  W.  T. 
Carey  &  Bro.  filed  a  petition  of  intervention 
and  opposition,  in  which  It  averred  that  it 
was  a  privileged  creditor  of  the  pure  milk 
company  In  the  sum  of  $13,320  for  the  causes 
therein  stated.  After  setting  out  what  it 
claimed  to  be  its  rights  as  a  creditor,  it  aver- 
red that  on  September  10,  1906,  Octave  J. 
ViUere,  representing  himself  to  be  a  stock- 
holder of  the  New  Orleans  Pure  Milk  Com- 
pany, Limited,  filed  a  petition  in  which  he 
alleged  that  that  company  was  hopelessly  In- 
solvent, and  that  It  was  to  the  Interest  of  the 
stockholders  and  creditors  that  a  receiver  be 
appointed.  That  on  September  11th  the  com- 
pany filed  a  copy  of  a  resolution  said  to  have 
been  passed  at  a  special  meeting  that  day,  to 
the  effect  that  the  corporation  was  unable  to 
meet  its  obligations,  and  submitting  the  mat- 
ter to  the  court  for  adjudication.  That  it  also 
filed  a  balance  sheet  of  the  company  of  Au- 
gust 31,  1906,  showing  $135,132  of  assets,  and 
only  $68,806  of  liabilities;  but  in  order  to 
make  it  appear  Insolvent,  It  put  down  the 
amount  of  capital  Stock  alleged  to  have  been 
Issued  at  $97,000. 

That  upon  this  showing  the  court  appointed 
the  German  Bank  &  Trust  Company  receiver. 


That  said  entire  proceedings  were  Irregular, 
null,  and  void,  and  showed  on  their  face 
that  said  corporation  was  not  Insolvent 

That  the  court  was  not  authorized  by  law, 
and  particularly  Act  No.  159,  p.  312,  of  1808, 
to  appoint  a  receiver  at  the  Instance  of  a 
stockholder  upon  the  allegations  contained 
in  the  petition,  but  was  only  authorized  to 
appoint  a  receiver  at  the  instance  of  a  credi- 
tor when  the  board  of  directors  shall  declare 
by  resolution  that  the  corporation  Is  unable 
to  meet  its  obligations  as  they  mature,  and 
that  a  receiver  is  necessary.  That  the  order 
appointing  a  receiver  was  Improvidently 
granted,  and  should  be  vacated.  That  said 
O.  J.  VlUere  does  not  appear  by  charter  to- 
have  been  a  subscriber  to  the  stock  of  said 
corporation;  and  they  generally  denied  that 
the  outstanding  alleged  Issue  of  stock  was 
issued  legally,  or  that  the  corporation  receiv- 
ed a  valid  and  legal  consideration  for  same, 
as  required  by  the  Constitution  of  the  state. 

That  on  September  26,  1906,  before  the  in- 
ventory of  the  property  rights  and  credits  of 
the  corporation  had  been  filed,  a  petition  to 
sell  all  the  assets  of  the  corporation  was  filed, 
and  said  petition  was  still  pending  upon  the 
receivership  order  book.  They  opposed  the 
granting  of  such  order  on  the  ground  that 
examination  into  the  affairs  of  the  corpora- 
tion will  show  that  there  Is  reason  to  believe 
that  an  aggressive  administration  of  the  cor- 
poration will  enable  it  to  pay  Its  debts ;  that 
no  price  was  put  upon  the  property ;  that  the 
petition  was  ill  advised  and  hasty,  and  the 
only  effect  of  a  sale  under  it  will  be  to  allow 
the  property  to  be  sold  for  an  insignificant 
price,  and  permit  Interested  parties  and  spec- 
ulators to  acquire  it  at  a  price  that  will  not 
pay  the  bona  fide  obligations  of  the  corpora- 
tion or  petitioners'  debt;  that  the  inventory 
filed  did  not  appraise  the  property  at  its  true 
value.  They  denied  that  the  alleged  mort- 
gage of  $25,000  was  a  legal  and  bona  fide 
indebtedness  of  the  corporation,  or  that  there 
was  any  necessity  to  sell  all  the  assets  of  the 
corporation. 

They  prayed  that  Octave  J.  Vlllere,  the 
New  Orleans  Pure  Milk  Company,  and  the 
German-American  Bank  9c  Trust  Company,  re- 
ceiver, be  cited ;  that  the  order  appointing  a 
receiver  be  rescinded,  and  the  appointment 
vacated ;  that  the  petition  to  sell  all  the  prop- 
erty of  the  corporation  be  denied ;  that  inter- 
vener be  declared  a  creditor  of  and  have 
Judgment  against  the  New  Orleans  Pure  Milk 
Company,  Limited,  for  the  sum  of  $13,322, 
with  legal  Interest  from  judicial  demand,  and 
recognizing  interveners'  first  Hen  and  privi- 
lege upon  the  building  and  lot  of  ground  de- 
scribed in  their  petition ;  that  after  due  pro- 
ceedings the  property  be  sold  to  pay  their 
debt 

About  the  same  time  a  number  of  other 
parties  (among  others,  Charles  J.  Babst),  al- 
leging themselves  to  be  privileged  creditors 
of  the  pure  milk  company,  filed  interventions 
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letting  up  fhdr  respectlTe  claims,  and  pray- 
ing recognition  and  enforcement  of  tbe  same, 
■ccompanying  the  same  with  oppositions  of 
like  cliaractcr  as  tliat  of  Carey  &  Bro.  Tlie 
claims  set  np  in  these  varlons  petitions  of 
intervention  and  oppositions  will  be  hereafter 
returned  to,  as  well  as  tbe  answers  thereto 
and  the  issues  raised  thereby. 

On  October  12,  1906,  on  motion  of  coansel 
representing  Carey  &  Bro.  and  Charles  J. 
Babst,  snggesting  that  the  receiver  had  not 
filed  a  statement  of  the  debts  and  liabilities 
of  the  corporation  in  spite  of  amicable  de- 
mand, and  that  there  was  then  pending  a  suit 
to  vacate  the  receivership  and  the  order  of 
sale  of  tbe  assets  of  the  defendant  corpora- 
tion, and  that  it  was  proper  that  monthly 
statements  should  be  filed  by  tbe  receiver, 
and  that  tbe  receiver  had  administered  the 
proi>erty  of  the  defendant  for  a  month,  the 
court  ordered  that  the  receiver  Show  canse 
on  October  19tb  why  It  should  not  furnish  a 
statement  of  the  debts  and  liabilities  of  the 
defendant,  and  why  it  should  not  file  an  ac- 
count of  administration  up  to  date. 

On  the  15th  of  October  the  receiver  answer- 
ed the  Intervention  and  opposition  of  Carey  & 
Bro.  Among  other  allegations  of  this  answer, 
the  receiver  denied  that  the  pure  milk  com- 
pany could  possibly  be  administered  so  as 
to  enable  It  to  pay  its  debts  within  a  reason- 
able time.  It  declared  that  he  filed  that  day, 
as  an  exhibit  in  its  answer  to  the  petition 
and  opposition  of  Charles  J.  Babst,  a  de- 
tailed statement  of  the  liabilities  of  tbe  cor- 
poration which  It  verily  believed  to  be  cor- 
rect, which  statement  showed  liabilities  to 
tbe  amount  of  $58,375.98. 

It  denied  that  the  appraisement  made  by 
tbe  sworn  officers  of  the  court  was  too  low, 
and  doubted  that  said  property  would  sell 
for  Its  appraised  value,  whether  sold  by  an 
auctioneer  or  by  the  dvU  sherifT  at  public 
auction. 

It  averred  that  it  firmly  believed  that  if 
■aid  property  was  sold  in  block  as  a  going 
concern  it  would  sell  for  more  than  If  it  was 
dismantled.  It  declared,  however,  that  it  sub- 
mitted the  whole  matter  to  the  court,  and 
prayed  for  such  orders  and  decrees  as  the 
nature  of  the  case  and  equity  would  permit, 
and  for  general  relief.  The  receiver  made 
similar  allegations  In  its  answer  to  the  Inter- 
vention and  opposition  of  Charles  J.  Babst 
On  the  22d  of  October,  1906,  the  receiver  filed 
a  petition  in  wblch  it  declared  that.  In  com- 
pliance with  the  decree  of  the  court  of  the 
19th  of  October,  It  filed  a  statement  of  Its 
gestion  of  the  defendant  corporation  show- 
ing: 

E^rst  Statement  of  receipts  and  disburse- 
ments from  September  11th  to  September 
aoth. 

Second.  Statement  of  receipts  and  dlsburse- 
nents  from  October  1st  to  October  30th. 
Third.  Trial  balance  September  30,  1906. 
Fourth.  Statement  of  revenues  and  expen- 


ses from  September  11th  to  September  30th. 
It  prayed  for  such  orders  and  decrees  as  the 
nature  of  the  case  might  require,  and  which 
the  law  and  equity  would  permit,  and  for 
general  relief. 

On  December  6,  1906,  the  court  declared 
that,  considering  the  petition  of  the  receiver 
for  the  sale,  and  the  consent  expressed  by  the 
opponents  in  open  court,  the  sale  be  ordered 
In  separate  lots,  ordered  that  the  property 
described  In  its  order  be  sold  at  public  auc- 
tion by  an  auctioneer  to  be  designated  by  the 
receiver,  the  sale  to  be  made  in  lots  after 
being  separately  appraised  and  divided. 

In  the  meantime,  on  October  25,  1906,  W. 

T.  Carey  &  Bro.  and  Charles  J.  Babst  had 

filed  a  petition  to  the  court  In  which  they 

averred  that  they  were  large  creditors  of 

the  pure  milk  company.    After  reciting  tbe 

fact  that  the  German-American  Savings  Bank 

&  Trust  Company  bad  I>een  appointed  receiv- 

'  er  of  that  company,  it  averred  that  the  said 

I  receiver  should  be  removed  for  the  following 

!  causes: 

First  Because,  although  the  balance  sheet 
'  of  the  New  Orleans  Pure  Milk  Company,  Lim- 
ited, at  close  of  business  August  3,  1906,  filed 
I  by  defendant  corporation,  showed  assets  of 
$135,332,  with  only  $63,806  of  liabilities,  said 
I  receiver  within  16  days  after  its  appointment 
averring  that  the  interest  of  all  parties  con- 
I  cerned  "would  be  best  subserved,"  petitioned 
'  tbe  court  for  an  order  to  sell  "all  tbe  assets 
I  and  business  of  said  company  as  a  going  con- 
1  cem."    Petitioners  and  nearly  all  the  large 
I  Creditors  of  the  corporation,  with  the  excep- 
tion of  those  claiming  to  be  mortgage  credit- 
ors, opposed  tbe  granting  of  such  an  order, 
and  that  it  was  an  act  of  mismanagement  of 
tbe  affairs  of  the  corporation  and  against  tbe 
interest  of  all  parties,  save  those  claimed  to 
I  be  mortgage  creditors,  to  ask  for  such  an 
order. 

Second.  That  said  receiver  bad  undertaken, 

without  applying  to  tbe  court  for  special  an- 

i  thority,  to  disburse  since  its  appointment  over 

1  $8,000  of  the  money  of  the  corporation ;  that 

this  disbursement  has  been  made  practically 

in  30  days ;  that  by  a  sworn  statement  of  its 

;  gestlon,  and  as  shown  by  testimony  of  Its 

trust  officer  on  the  rule  requiring  the  filing 

I  of  said  account,  it  is  seen  that  it  Is  expending 

i  about  $250  a  week  on  pay  rolls,  without  spe- 

:  cial  authority  of  the  court  or  showing  the 

necessity  therefor,  or  to  whom  this  money 

i  Is  being  paid.    That  generally,  by  falling  to 

I  make  application  to  the  court  for  authority 

to   conduct  its  administration,   it   deprived 

the  court,  petitioners,  and  other  creditors  of 

knowledge  of  what  was  being  done  with  such 

large  sums  of  money  as  tbe  expenditures  of 

$8,000  in  80  days. 

Third.  Because,  despite  tbe  fact  of  the 
charge  under  oath  of  mismanagement  made 
by  Octave  J.  Villere  in  his  allegations  that 
the  old  management  should  not  be  allowed 
to  conduct  tbe  business  of  tbe  corporation. 
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the  reeelTership  had  retained  Mr.  George  A. 
Vlllere,  president  of  the  corporation,  as  Its 
manager,  at  a  salary  of  $150  a  month,  and 
had  practically  retained  the  old  management, 
60  that  the  affairs  of  the  corporation  are  pra(> 
tlcally  tamed  back  Into  the  hands  of  the 
parties  who  are  charged  with  so  grossly  mis- 
managing Its  affairs  as  to  necessitate  a  re- 
ceiver. That  such  a  receivership  Is  one  in 
name  only,  and  Is  not.  being  conducted  for 
the  best  interests  of  the  real  parties  in  in- 
terest Petitioners  averred  that  on  the  trial 
of  the  role  they  would  show  other  acts  of 
mismanagement  by  the  receiver.  They  pray- 
ed that  the  German-American  Savings  Bank 
&  Trust  Company  be  cited  to  show  cause  on 
November  2d  why  the  court  should  not  re- 
move the  receiver.  The  receiver  answered 
the  petition.  After  pleading  the  general  Is- 
sue, it  averred  that,  while  it  was  true  that 
the  balance  sheet  taken  from  the  books  of  the 
pure  milk  company  showed  assets  to  an 
amount  far  in  excess  of  the  debt,  said  assets 
consisted  of  the  plant  and  other  property  of 
the  corporation  necessary  to  carry  on  Its  busi- 
ness; that,  when  respondent  asked  for  the 
sale  of  the  property  of  said  corporation  in 
bulk  as  a  going  concern,  it  was  because  It  as- 
certained after  a  thorough  examination  that 
the  corporation  owed  upward  of  $50,000  as 
shown  by  the  detailed  statement  of  liabili- 
ties ;  that  there  were  no  means  of  paying  said 
debts  except  by  selling  the  assets;  further- 
more, after  a  careful  examination  of  the 
business,  it  was  of  the  opinion  (which  opinion 
It  still  retained)  that  at  a  forced  sale  of  the 
assets  the  same  would  certainly  not  sell  at 
their  book  value,  whatever  such  value  might 
have  been  to  the  corporation;  tliat  it  was 
then,  and  was  still,  of  the  opinion  that  there 
was  no  reasonable  ground  to  believe  that  the 
property  of  the  corporation  could  be  so  ad- 
ministered as  to  pay  its  debts,  and  the  pos- 
session thereof  restored  to  the  corporation; 
that,  whatever  may  have  been  the  cost  or  the 
value  to  the  corporation  of  Its  assets,  it  felt 
satisfied  that  unless  the  corporation  could 
raise  the  money  to  pay  its  debts,  either  by 
selling  additional  stock  or  borrovring  more 
money,  neither  of  which  it  could  do,  its  as- 
sets would  have  to  be  sold,  and  under  the 
circumstances  It  was  its  doty  under  the  stat- 
ute to  apply  for  an  order  of  sale. 

It  reiterated  the  averments  it  had  already 
made  that  the  Interest  of  all  parties  concern- 
ed would  be  best  subserved  by  selling  all  the 
assets  and  business  of  said  company  in  block 
as  a  going  concern,  as  it  was,  after  familiar- 
izing Itself  with  the  business  of  the  company 
of  the  opinion  that  said  assets  would  sell  for 
more  in  block  as  a  going  concern  than  they 
would  sell  for  if  the  same  were  dlsmantied  and 
sold  piecemeal.  It  is  of  the  opinion  that  the 
only  way  of  saving  the  good  will  and  estab- 
lished business  is  to  sell  the  property  as  a 
going  concern.  It  denied  the  truth  of  all  the 
allegations  made  that  the  petition  for  the  sale 


was  presented  by  it  against  the  interest  ol 
all  parties  save  those  claiming  to  be  mortgage 
creditors.  It  alleged:  That  it  had  disbursed 
the  sums  mentioned  In  the  statement  of  Ita 
geetlon,  and  that  the  same  was  properly  and 
necessarily  made  under  the  general  powers 
of  administration  given  to  it  In  the  order  ap- 
pointing It  That  it  was  true  that  In  order 
to  properly  administer  the  affairs  and  busi- 
ness of  the  corporation  under  the  order  of  the 
court  under  the  sanction  of  its  oath,  and  un- 
der the  obligation  of  its  bond  of  $16,000  in 
such  time  as  the  court  should  Issue  under  dif- 
ferent order  in  expending  In  weekly  payments 
and  for  the  purchase  the  sums  mentioned 
In  the  sworn  statement  of  Its  gestion,  and 
that  the  said  sums  are  being  expended  as  the 
necessary  consequence  of  its  administration 
of  the  affairs  of  the  company,  and  were  being 
expended  in  the  interest  of  every  and  all  par- 
ties concerned,  with  the  view  of  keeping  the 
good  will  and  business  connections,  which 
are  an  asset  that  would  otherwise  be  lost 
That  it  had  cut  down  the  expenses  of  the 
management  of  the  business  to  the  extent  of 
about  $781  per  month,  as  shown  by  the  com- 
parative statement  of  the  pay  rolls  of  the 
milk  company,  limited,  and  those  of  the  re- 
ceiver, which  it  embodied  In  its  answer  show- 
ing the  monttily  pay  roll  of  the  company  to 
have  been  $2,009,  and  that  of  the  receiver 
$1,2T7,  saving  $731  under  the  administraUoa 
of  the  receiver.  That  at  the  time  it  was  ap- 
pointed receiver  the  milk  company  was  under 
large  contracts  to  furnish  milk  at  18^,  19, 
and  20  cents  per  gallon,  and,  realizing  that 
such  contracts  were  losing  contracts,  it  noti- 
fied all  parties  that  it  would  no  longer  fur- 
nish milk  at  less  than  23  cents  per  gallon. 

That  the  charges  which  were  made  by  the 
complainants  which  were  reported  in  the 
dally  press  and  discussed  In  the  clubs  had 
considerably  Injured  the  business  of  the  com- 
pany, which,  from  time  to  time,  showed  in- 
creased loss. 

That  It  was  not  true  that  by  failing  to 
make  application  to  the  court  for  authority 
to  conduct  Its  administration  it  deprived  the 
court  or  any  creditor  of  knowledge  of  what 
was  being  done,  inasmuch  ar  all  moneys  ex- 
pended were  fully  set  forth  in  the  sworn 
statement  of  its  gestion  which  it  filed.  It 
averred  that  neither  the  complainants  nor 
their  lawyers  ever  applied  to  it  for  informa- 
tion, which  would  have  been  cheerfully  given 
to  all  parties  interested. 

That  before  the  application  liad  been  made 
for  a  receiver  the  bank's  officer  had  examined 
into  the  affairs  of  the  milk  company  and  had 
caused  its  books  to  be  examined  by  a  public 
accountant  That,  when  the  receiver  employ- 
ed Mr.  George  A.  Vlllere  to  attend  to  certain 
details  of  its  business  under  the  direction 
and  management  of  the  court  it  knew  that 
on  account  of  his  Integri^  and  thorough 
knowledge  of  this  particular  business  he  was 
a  proper  and  fit  person  to  be  employed  in 
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tnch  a  capacity,  and  !t  had  besides  employed 
•t  Its  own  expense,  as  its  representative  at 
the  plant,  an  experienced  man  to  act  In  con- 
JnnctioD  with  him  who  had  never  been  con- 
nected with  the  milk  company. 

That  the  allegations  that  It  had  practically 
retained  the  old  management  and  turned  back 
from  the  11th  of  September,  1908,  the  admin- 
istration of  the  affairs  of  the  company  into 
the  hands  of  those  who  had  been  charged  with 
■^  grossly  mismanaging"  them,  was  unfound- 
ed in  point  of  fact,  as  the  management  during 
that  time  was  under  the  direct  charge  and 
rapervislon  of  the  receiver.  That  there  was 
DO  charge  that  said  property  had  been  "so 
grossly  mismanaged"  until  the  same  were 
made  by  insinuations  in  the  petition  of  the 
complainants.  That  said  insinuations  were 
made  by  parties  who  had  never  tried  to  as- 
certain the  true  facts.  That  when  the  receiv- 
er employed  George  Villere  it  knew  the  man- 
agement of  the  milk  company  bad  made  mis- 
takes, but  not  that  it  was  guilty  of  gross  mis- 
management It  averred  that  It  was  abso- 
lutely untrue  that  the  receivership  was  one 
(mly  in  name,  and  that  it  was  not  conducted 
for  the  best  interest  of  the  real  parties  in 
interest 

This  application  for  the  removal  of  the  re- 
ceiver was  never  brought  to  trial.  There  is 
in  the  transcript  no  proc&s  verbal  of  the  sale 
made  under  the  order  of  the  court  which  has 
been  referred  ta  That  such  sale  was  made 
onder  that  order  appears  to  be  conceded  by 
all  parties,  and,  as  there  Is  no  complaint  as 
to  the  manner,  form,  and  time  of  sale,  it  Is 
lasomed  that  the  sale  followed  in  its  execu- 
tion the  order  of  the  court 

The  property  seems  to  have  been  purchased 
by  Mr.  BatcUffe  Irby,  whose  claim  as  a  mort- 
gage creditor  was  recognized  by  the  district 
court  and  whose  rights  as  such  are  contested 
on  this  appeal. 

On  the  19th  of  April,  1907,  the  receiver  fil- 
ed a  provisional  account  and  tableau  of  dls- 
trlbntion.  From  the  account  It  appears  that 
the  receiver  had  received  the  sum  of  $76,- 
068.26;  that  It  had  disbursed  at  different 
times  $26,276.99;  that  the  receiver  proposed 
to  pay  to  privileged  and  mortgage  creditors 
$47,039.43— leaving  $3,299.84  to  be  disbursed 
among  the  ordinary  creditors. 

Prior  to  the  order  of  the  court  to  sell  the 
property  of  tlie  defendant  corporation,  O.  J. 
vniere,  W.  R.  Irby,  and  Omer  Villere  filed 
a  petition  in  the  district  court  in  which  they 
alleged  that  they  were  creditors  of  the  pure 
milk  company  in  the  sum  of  $8,333  each,  or 
in  the  aggregate  in  the  sum  of  $25,000,  with  7 
per  cent  interest  from  2d  June,  1906,  and 
that  as  security  for  said  amount  they  held  a 
certain  promissory  note  of  $25,000  drawn  by 
said  company  and  secured  by  mortgage  per 
two  notarial  acts  dated  June  2d,  1906,  and 
recorded  respectively  in  the  parish  of  Or- 
leans on  the  same  date,  and  in  the  parish  of 
'ftnglimhoa  on  the  5th  of  Jnne,  1906. 

TtuA  they  had  always  been  of  the  oplnl<»i. 


and  80  expressed  themselves  freely,  that  the 
property  of  said  company  would  have  to  be 
sold  at  public  auction,  and  that  by  main- 
taining the  property  as  a  going  concern  more 
bidders  would  attend  the  sale.  That  when 
the  receiver  applied  for  an  order  to  sell  the 
property  In  block  as  "a  going  concern,"  peti- 
tioners made  no  objection  thereto,  because 
in  their  opinion  such  a  sale  would  be  to  the 
evident  advantage  of  all  parties  concerned, 
and  principally  to  the  advantage  of  the  cred- 
itors whose  claims  were  not  secured  by  privi- 
lege and  mortgage. 

That,  if  they  had  Iptended  to  acquire  said 
property  for  a  song,  they  would  have  desired 
that  the  business  would  be  stopped  and  the 
property  dismantled  so  as  to  reduce  the  num- 
ber of  bidders.  That  they  were  of  the  opin- 
ion that  the  privileged  debts  which  prime 
their  mortgage  claim  barely  amount  to  $13,- 
000,  and  that  the  dalm  of  petitioners  was 
fully  secured.  They  recognized  that  there  was 
a  possibility  that  the  said  property,  which 
had  cost  in  the  neighborhood  of  $100,000, 
would  sell  for  more  than  the  combined  claims 
of  the  privilege  and  mortgage  creditors,  and 
that  It  was  the  duty  of  the  receiver  to  use 
every  effort  to  obtain  the  best  price  for  same. 
That  they  were  of  the  opinion  that  a  further 
delay  in  advertising  said  property  would 
work  injury  to  the  ordinary  creditors,  and 
possibly  to  the  mortgage  creditors,  but  cer- 
tainly not  to  the  privileged  creditors,  as  there 
was  no  doubt  that  the  property  will  sell  for 
more  than  enoug;h  to  pay  the  privileges  in 
full.  That  said  property  should  be  advertised 
at  as  early  a  date  as  possible,  subject  to  the 
right  of  .privileged  creditors  to  ask  for  a  sep- 
arate appraisement  and  sale  of  the  property 
on  which  they  may  have  privilege.  That  said 
property  will  sell  better.  If  sold  for  one-third 
or  more  cash,  and  the  rest  at  one  and  two 

years'  credit  for  notes  of  the ,  bearing 

7  per  cent  interest,  secured  by  vendor's  priv- 
ilege and  all  customary  clauses,  as  petitioners 
would  be  willing  that  the  privileged  creditors 
be  paid  from  the  cash  payment  They  prayed 
that  all  the  real  and  personal  property  of  the 
company  In  New  Orleans  and  Tangipahoa  be 
sold  at  public  auction,  and  for  such  orders 
and  decrees  as  the  nature  of  the  case  might 
require  and  equity  will  permit 

The  following,  among  others,  were  placed 
on  the  account  as  preference  claims  due  by 
the  company,  and  payment  of  the  same  was 
proposed  by  the  receiver  to  be  paid  by  it  as 
stated  therein: 

Geo.  A.  Villere,  balance  due  on  his 
salary  (as  president)  to  September 

10,1906 $236  84 

•  •••••  • 

Germania  Savings  Bank  ft  Trust 
Company  for  receiver,  5  per  cent 
on    $75.400 $3,770  00 

Omer  Villere,  attorney  for  receiv- 
er         $3,000  00 

The  receiver  proposed  to  make  the  follow- 
ing distribution  among  the  preference  credit- 
ors: 
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Creamery  Package  Company. 

•  •••*•• 
W.  T.  Carey  &  Bro.,  |26.000.  pro- 
ceeds of  sale  of  five  lots  and  build- 

ines 

Their  privilege  claims.  $7,822.58, 
less  93  days'  liquidated  damages  as 

rer  contract.  .$930 $6,912  58 
which  amount  $1.2.'>4.38arc claim- 
ed by  R.  P.  Le  Sassier,  W.  R.  Ii^ 
by,  Omer  Villere,  and  Octave  J. 
Villere  on  account  of  their  $2.'i,000 
mortgage  note,  which  bears  7  per 
cent,  interest  from  30th  May, 
1906. 

(1)  Balance  proceeds  of  sale  of  fiye 
lots  and  buildings 18,087  42 

<2)  Proceeds  two  vacant  lots 2,000  00 

(3)  Proceeds  of  Hammond  real  es- 
tate        8,600  00 

'4)  Proceeds  of  sale  of  agricultural 
implements  and  live  stock  on  Ham- 
mond farm  which  was  immovable 
by   determination 1,722  50 

Total  privilege  and  mortgage  claims    47,039  43 

Total  disbursements  and  liabilities.     73.316  84 

I/eaving  a  balance  on  hand 3,299  84 

Which  balance  of  $3,299.84,  or  such  balance 
as  may  be  left  after  trial  plus  future  collec- 
tions, will  be  distributed  pro  rata  among  the 
following  named  ordinary  creditors: 

W.  T.  Carey  &  Bro $5,464  87 

•  •••••• 

O.  H.  Babst,  less  fl,000  to  be  de- 
ducted for  defective  work 8,100  00 

•  •••••• 

Alfred  Raymond  60  00 

Sundry  creditors  (Hammond  fur- 
nishers of  milk  as  per  statement 
C)  annexed  to  answer  of  receiver 
filed  November  12,  1906 5,661  60 

Sundry  neditors  as  per  statement  C      1,688  19 

On  May  1,  1907,  the  district  court  rendered 
the  following  Judgment: 

"In  this  case  submitted  for  adjudication  by 
the  receiver,  account  of  date  April  19,  1907, 
for  the  reasons  this  day  orally  assigned  by  the 
court,  the  law  and  the  evidence  justifying  the 
judgment.  It  la  ordered,  adjudged,  and  decreed 
that  the  account  aforesaid  be  amended  as  fol- 
lows: 

"First.  By  striking  from  the  privileged  cred- 
itors the  item  George  A.  Villere,  balance  due 
on  bis  salary  $286,  and  by  reoognizine  said 
Villere  as  an  ordinary  creditor  for  said  sum, 
to  be  paid  only  after  all  other  debts  of  the 
New  Orleans  Pnre  Milk  Company  have  been 
satisfied. 

"Second.  By  reducing  the  item  German-Ameri- 
can Savings  Bank  &  Trust  Company,  receiver, 
from  $3,770  to  $2,613.63. 

"Third.  By  reducing  the  item  J.  L.  Onorato 
for  sale  of  real  estate  from  $823.50  to  $613.50. 

"Fourth.  By  reducing  the  item  Walsh  & 
Weldner  Boiler  Company,  $1,440.49,  so  as  to 
allow  interest  thereon  at  the  rate  of  6  per  cent, 
per  annum  from  August  6,  1906,  to  April  19, 
1907. 

"Fifth.  By  recognizing  W.  T.  Carey  &  Bro. 
as  entitled  to  the  payment  of  their  privileged 
claim  of  $7,842..'>8  in  full,  without  deduction  for 
demurrage  or  liquidated  damages,  but  subject 
to  R.  P.  Le  Sassier's  claim  of  $1,254.58. 

"Sixth.  By  increasing  the  item  balance  of  pro- 
ceeds of  sale  of  five  lots  and  buildings  out  of 
which  it  is  proposed  to  pay  W.  R.  Irby,  Omer 
Villere,  and  O.  J.  Villere,  mortgage  creditors, 
from  $1&087.42  to  $18,157.42. 

"Sevonth.  By  increasing  the  item  W.  T. 
Carey  &  Bro.  (ordinary  creditors)  from  $5,464.87 
to  $5,480.12. 

"Eighth.  By  recognizing  C.  H.  Babst  as  an 


ordinary  creditor  for  $3;1(N),  without  deduction 
for  defective  work. 

"Ninth.  By  increasing  the  item  Alfred  Ray- 
mond from  $60  to  $1,350.60. 

'Tenth.  By  placing  Andry  &  Bendemagel  on 
said  account  as  ordinary  creditors  for  the  sum 
of  $2,061.70. 

"Eleventh.  By  placing  Antoine  &  Armstrong 
on  said  account  as  ordinary  creditors  for  the 
sum  of  $158,  with  5  per  cent,  per  annum  inter- 
est from  August  9,  1906,  to  April  19,  1907. 

"Twelfth.  By  striking  out  the  item,  'Sundry 
Creditors,  Hammond  fumisbens,  etc.,  $5661.30,' 
as  in  case  of  nonsuit. 

"Thirteenth.  By  striking  out  the  item,  'Sundry 
Creditors,  as  per  statement  C,  $1,688.19,'  as  in 
case  of  nonsuit. 

"It  is  further  ordered,  adjudged,  and  decreed 
that  except  as  hereinabove  mentioned  all  op- 
positions to  the  receiver's  account  be  dismissed, 
costs  to  be  paid  by  the  receivership,  and  that 
as  amended  Kaid  account  be  approved  and  ho- 
mologated, and  the  funds  distributed  according- 

ly." 

A  motion  having  been  made  to  homologate 
the  account  so  far  as  not  opposed,  the  court 
on  ther  same  day.  May  1,  1907,  approved  and 
homologated  the  same  so  far  as  not  opposed. 

Application  having  been  made  for  a  new 
trial,  the  same  was  refused.  In  so  refusing, 
the  court  assigned  the  following  reasons  for 
so  doing: 

"First.  The  appointment  of  the  receiver  here- 
in at  the  request  of  a  stockholder  is  maintain- 
able under  article  2  of  section  1  of  Act  Now 
159,  p.  312.  of  1896. 

"The  allegation  in  the  petition  that  the  cor- 
poration is  hopelessly  insolvent  and  unable  to 
pay  its  debts,  that  the  present  condition  of  af- 
fairs does  not  justify  a  continuation  under  the 
present  management,  is,  in  effect,  an  allegation 
that  the  defendant  corporation  is  being  misman- 
aged. The  resolution  of  the  board  of  directors 
subsequent  to  the  institution  of  the  receivership 
proceedings,  advertising  the  coqwration's  insol- 
vency, does  not  necessarily  bring  those  pro- 
ceedings within  the  purview  of  article  8  of  the 
said  section.  Besides,  it  is  specially  averred 
that  the  corporation  is  mismanaged.  The  aver- 
ment need  not  be  in  the  exact  wording  of  the 
statute. 

"(2)  The  power  to  'manage  and  administer  for 
the  best  interests  of  all  parties'  does  not  con- 
fer upon  a  receiver  the  power  to  'conduct  the 
business  of  the  corporation  as  a  going  concern.' 
Such  power,  under  Act  159  of  1896,  should  be 
specifically  granted  by  the  court.  But  where  a 
receiver  with  power  only  to  manage  and  admin- 
ister, shortly  after  his  appointment,  applies  for 
an  order  of  sale  of  all  the  assets  in  block,  un- 
der the  honest  belief  and  upon  informing  the 
court  that  it  is  necessary  to  sell,  and  that  a  sale 
of  a  going  concern  would  be  to  the  greater  ad- 
vantage of  the  creditors,  and  the  order  of  sale 
is  opposed  bv  some  creditors,  who  seek  to  annul 
the  receivers  appointment  and  put  an  end  to 
the  receivership,  and  the  receiver,  until  an  order 
of  sale  is  secured,  with  the  qualified  consent 
of  the  opponents,  runs  the  corporation  as  a 
goin^  concern  at  a  comparatively  small  loss, 
keeping  the  court  advised  of  his  gestion  by 
statements  filed  monthly,  and  it  is  not  apparent 
to  the  court  that  the  receiver's  conduct  was  ex- 
travagant, unwise,  or  in  defiance  of  law.  the 
court  will  so  far  ratify  his  acts  as  not  to  charge 
him  with  the  loss  sustained  in  keeping  the  cor- 
poration going. '  Am.  &  Bng.  Eiict.  of  Law  (2d 
Ed.)  vol.  23,  p.  1064,  Nos.  3,  5,  7;  Atwood  v. 
Knowlson,  91  III.  App.  265. 

"(3)  In  fixing  the  receiver's  commission,  how- 
ever, the  court  will  not  take  into  account  the 
sums  of  money  handled  by  him  during  assumed 
gestion,  but  will   consider  only  such  sums   of 
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money  proposed  for  distribution  as  came  into 
bis  hands  onder  tlie  pow^r  of  administration 
aod  liquidation  coofernd  upon  him.  Section  6, 
Act  No.  159,  p.  314,  of  1898,  Rev.  St.  {  181& 

"(4)  The  act  of  1898  assimilates  receivers  of 
corporations  to  syndics  of  insolvent  individuals, 
so  far  from  there  being  any  inhibition  against 
the  selection  of  a  creditor.  Rev.  St.  {  1810.  As 
syndic,  the  insolvency  statutes  favors  such  a 
selection.  A  creditor  being  eligible  as  sjmdic  or 
receiver,  there  can  l>e  no  objection  to  the  em- 
ploying as  attorney  of  the  insolvency  or  re- 
ceivership an  attorney  wtio  is  himself  a  cred- 
itor. 

"(5)  Counsel's  fees  will  be  allowed  though 
the  employment  of  counsel  was  not  authorized 
by  an  order  of  court  when  such  emptoyment 
was  necessary.  There  is  nothing  in  the  act  of 
1898  requiring  an  authorization  of  the  receiver 
to  retain  an  attorney. 

"(8)  In  fixing  the  fee  of  such  attorney,  both 
the  amount  to  be  distributed  and  the  extent  of 
the  services  rendered  must  be  considered. 

"(7)  Cows,  live  stock,  and  agricultural  imple- 
ments used  in  the  cultivation  (exploitation  in 
French)  of  a  dairy  farm  are  immovables  by  des- 
tination. Civ.  Code.  art.  468;  Puzier-Herman, 
art  524,  Nos.  1,  2,  3,  4  and  5;  Id.  Supplement, 
art.  524,  No.  16 ;  Anbiy  and  Rau,  vol.  1,  No. 
2219 ;    Demolombe,  vol.  9,  No.  238. 

"(8)  The  auctioneer's  charges  in  a  receivership 
■ale  are  regulated  by  the  tariff  provided  by  sec- 
tion 160  of  the  Revised  Statutes.  Succession 
of  Rabasse,  51  La.  Ann.  590,  25  South.  326. 

"(9)  Hie  mortgage  creditors  are  entitled  to 
show  by  parol  the  true  consideration  for  and 
the  circumstances  under  which  the  mortgage  is 
executed. 

"(10)  The  $25,000  mortgage  note  was  pledg- 
ed by  defendant  to  the  indorser  on  its  demand 
note  for  a  like  amount,  and  was  by  them  in 
turn  pledged  to  the  German-American  Bank  to 
secure  the  loan  made  by  it  to  them  for  account 
of  the  defendant  company  on  the  aforesaid  de- 
mand note.  Upon  paying  the  demand  note  the 
indorsers  became  subrogated  to  the  bank's  rights 
in  the  mortage  note,  or  rather  resumed  their 
rights  as  original  pledgees  thereof.  Rev.  Civ. 
Code,  arts.  3291,  3293;  Collins  y.  Creditors, 
18  liu  Ann.  235;  Brander  v.  Bowmar,  16  La. 
370;  Pickersgill  &  Co.  v.  Brown,  7  La.  Ann. 
297;  Rev.  Civ.  Code,  art.  2161:  Millaudon  v. 
Colla,  15  La.  214 ;  Duchamp  v.  I>antilly,  9  La. 
Ann.  247;  Seixas  v.  Gonsoulin,  40  La.  Ann. 
351,  4  South.  453;  Woodward  v.  R.  Oo.,  39 
La.  Ann.  566,  2  South.  413. 

"(11)  At  the  time  that  the  mortgage  note  was 
executied.  the  mortgage  creditors  were  not  di- 
rectors of  the  defendant  corporation,  but  if  they 
had  l>een,  inasmuch  as  there  was  no  fraud  or 
collusion  in  securing  the  mortgage,  and  its  pro- 
ceeds, together  with  the  price  of  the  additional 
stock  subscribed  by  them  at  the  time  of  its 
execution,  were  used  in  paying  the  contractors 
and  other  creditons,  their  rights  would  not  have 
been  impaired.  Standard  Cotton  Seed  Oil  Co.  v. 
Ebccelsior  Refining  Co.,  108  La.  74,  32  South. 
221. 

"(12)  By  agreeing  to  accept  stock  in  payment 
of  their  services,  the  creditors  impliedly  waived 
the  privilege  accorded  to  them  by  law,  but  they 
did  not  waive  their  right  to  payment,  and,  the 
tto<^  not  having  been  tendered,  they  are  en- 
titled to  reccenitlon  as  ordinary  creditors  in  the 
nms  claimed. 

"(13)  The  registiT  of  the  contract  between 
CtLttj  A  Bro.  and  the  corporation  preserved  the 
former's  privilege  as  against  third  penons  to 
the  extent  only  of  the  amount  contracted  for. 
Extra  items  thereafter  stipulated  for  constitut- 
ed new  contracts  reqoinng  special  registry. 
They  were  recorded  too  late.  Rev.  Civ.  Code, 
arts.  3272,  3274. 

"(14)  The  evidence  does  not  Justify  the  deduc- 
tion «{  demurrage  under  the  Oarey  A  Bro.  con- 
oact 


"nSi  No  evidence  other  than  that  already 
made  by  the  supervising  architects  for  defective 
work  can  be  allowed  on  the  Babst  claim,  but  it 
is  not  privileged  because  it  was  not  recorded  in 
time.  The  duly  attested  detailed  statement  of 
the  amount  due,  dated  August  2d,  was  not  re- 
corded until  October  1,  1906. 

"(16)  The  salary  of  officers  cannot  be  paid  un- 
til all  other  debts  of  the  corporation  have  been 
satisfied.  Cotton  Seed  Oil  Company  v.  Refin- 
ing Company,  108  La.  78,  32  South.  221. 

"(17)  Interest  when  claimed  is  due  on  all 
debts  of  the  corporation  up  to  the  date  of  the 
filing  of  the  account  and  tableaux  of  the  dis- 
tribution. Zeigler  v.  Crediton,  49  La.  Ann. 
158,  21  South.  666;  Oil  Co.  t.  Refining  Co., 
108  La.  7a  32  South.  221. 

"(18)  There  Is  no  proof  of  the  items  'Ham- 
mond milk  fumishere  and  'sundry  creditore'  as 
per  statement  G.  Tte  receiver's  affidavit  to 
the  account  is  only  to  the  beet  of  his  knowledge 
and  belief,  and  was  not  offered  in  evidence. 

"I  adhere  to  those  conclusions,  and  decline  to 
reopen  this  matter  at  the  instance  of  the  Ham- 
mond milk  furnishers.  The  account  had  been 
filed  and  published  since  April  19,  1907.  They 
had  ample  time  to  prepare  for  trial  and  meet  the 
opposition. 

"The  new  trial  prayed  for  is  refused." 

Carey  &  Bro.'s  opposition  was  based  up- 
on their  claim  that  they  were  privileged 
creditors  of  the  pure  milk  company  for  the 
sum  of  $13,323.70,  based  npon  two  con- 
tracts dated  January  6  and  January  10, 1906, 
by  which  they  agreed  to  furnish  all  the  ma- 
terial and  complete  a  building  on  certain 
property  of  the  company,  described  in  the 
contracts,  situated  in  the  city  of  New  Or- 
leans, under  speclflcatlonB  and  plans  and 
addenda  specifications,  for  the  price  of  $28,- 
350,  which  were  recorded  in  the  parish  of 
Orleans  on  January  6  and  February  10,  1006. 

They  allege  that  said  contracts  contem- 
plated additions,  changes,  and  modifications, 
and  t\  great  amount  of  work  was  done  by 
them  under  said  contracts,  said  work 
amounting  to  $3,581,  as  appearing  by  item- 
ized statements,  dnly  approved  by  the  archi- 
tect, which  were  dnly  recorded  In  the  mort- 
gage office  on  the day  of ,  after 

being  duly  sworn  to. 

That  they  received  their  completion  or 
final  certificate  as  provided  for  in  the  con- 
tracts on  September  20,  1906,  and  same 
showed  a  balance  of  $7,842.58,  which  final 
certificate  was  sworn  to  and  recorded  In  the 
mortgage  oCDce  of  Orleans  parish  on  the 
day  of 


That  they  did  further  work  as  aforesaid, 
under  the  direct  order  of  the  president,  to 
an  amount  of  $1,577.44,  as  appeared  by  a 
detailed  statement  annexed  to  their  petition, 
which  was  duly  recorded  in  the  parish  of 

Orleans  on  the day  of ^.    They 

averred  that  they  had  a  lien  on  the  build- 
ings and  on  the  lots  upon  which  the  build- 
ings were  erected.  They  alleged  that  the 
receiver  of  the  pure  milk  company  had  rec- 
og^nlzed  them  as  a  privileged  creditor  for 
the  sum  of  $7,842.50,  less  a  deduction  of 
$930  for  alleged  liquidated  damages,  and  as 
ordinary  creditors  for  $5,654.87.  They  op- 
posed the  receiver's  account,  and  denied  any 
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liability  to  fb%  mnk  company  tor  tbe  Hqnl- 1 
dated  damages  attempted  to  be  dedacted. 

Tbey  alleged  that  extra  work  was  given  to 
opponeatB  under  the  terms  and  conditions 
of  the  contract;  that  the  same  exceeded 
$9,000,  Increasing  the  original  contract  by 
SS%  per  cent;  tbat  under  one  of  the  clauses 
of  the  contract  It  was  stipulated  that  the 
owner  reserved  the  right  to  make  any  modl- 
flcatlon  to  the  plans  and  spedflcatlona  that 
It  might  deem  necessary;  that  under  this 
clause  In  the  original  contract  they  did  all 
the  work  specified  in  detail  in  statements 
dated  September  21st  annexed  to  their  orig- 
inal petition  amounting  to  $7,284.75. 

That  they  received  by  way  of  payments 
and  credits  on  said  extra  bill  $3,69S,  leaving 
due  and  Imposed  $3,559.76. 

That  all  said  extra  work  was  done  under 
the  original  contract,  was  recorded  in  the 
mortgage  ofllce  of  the  parish  of  Orleans 
within  one  week  from  Its  date,  to  wit,  on 
January  9,  1906,  before  the  work  was  start- 
ed; that  opponent  had  a  lien  and  privilege 
on  tbe  building  erected  by  it,  and  on  the  lot 
on  which  It  was  erected,  and  on  the  proceeds 
of  sale  of  same  then  in  the  hands  of  the  re- 
ceiver to  the  full  amount  of  the  balance  due 
It  under  the  original  contract,  $7,842,  plus  the 
balance  due  it  for  charges  under  the  orig- 
inal contract,  to  wit,  $3,581.71,  or  a  total 
Of  $11,452.29. 

That  the  recording  of  opponenfa  contract 
within  one  week  of  Its  date,  and  before  any 
work  was  started,  gave  opponent  a  lien  and 
privilege  on  the  building  and  lot,  not  only 
for  ihe  amount  of  the  contract,  but  for  all 
extra  work  done  under  the  provisions  of  the 
contract,  and  that  said  Hen  and  privilege 
primes  and  takes  preference  over  all  other 
creditors.  That  under  the  terms  of  the  orig- 
inal contract  they  did  further  work  for  the 
amount  of  $377.44  and  $1,512.97.  There- 
foro'Opponents  should  be  put  down  upon  said 
account  as  a  privileged  creditor  for  the 
amount  of  $13,322.70. 

They  averred  that  the  separate  statement 
referred  to  by  them  had  also  been  recorded 
for  greater  securlly  on  the  mortgage  book  on 
October  1,  1906. 

Opponents  further  opposed  the  placing  of 
W.'B.  Irby,  Omer  VlUere,  and  Octave  J.  Vll- 
lere  on  the  account  as  mortgage  creditors 
in  the  sum  of  $75,000.  They  denied  that  the 
mortgage  note  was  ever  issued,  or,  if  issued, 
that  the  mortgage  granted  with  it  gave  them 
any  priority  or  preference  over  opponents' 
claim;  opponents  alleging  that  said  parties 
did  not  become  creditors  of  the  pure  milk 
company  until  subsequent  to  tbe  recording  of 
opponents'  Ueu  and  privilege  in  the  mort- 
gage ofDce. 

They  specially  opposed  said  item  as  a  privi- 
leged claim  against  the  proceeds  of  the  sal» 
of  the  property  therein  described,  and  par- 
ticularly In  the  Interest  of  Octave  J.  Vlllere 
am  a  mortgage  creditor,  be  being  the  peti- 


tioning creditor  for  a  receiver  for  the  de- 
fendant company  upon  the  ground  that  • 
stockholder  cannot  secure  a  privilege  within 
three  months  of  the  insolvency  of  a  cor- 
poration, superior  to  contractors,  material 
furnishers,  etc.,  furnishing  materials  and 
labor  in  the  erection  of  tbe  building. 

Opponents  further  opposed  the  account  of 
George  A.  VUlere,  $284.84;  A.  J.  Yillere, 
notary,  $100;  German-American  Savings 
Bank  &  Trust  Company,  $3,770;  Omer  Vll- 
lere, attorney  for  receiver,  $3,000 — on  the 
ground  that  said  amounts  are  not  due,  or,  U 
due,  they  were  excessive. 

They  averred  that  there  was  no  prayer 
asking  that  the  milk  company  be  run  as 
a  going  concern,  and  there  was  no  order  of 
court  authorizing  such  extraordinary  proce- 
dure; but  nevertheless  the  receiver  did  un- 
dertake to  run  said  corporation  as  a  going 
concern  at  a  loss,  and  he  should  not  be  allow- 
ed a  credit  for  such  disbursements  made  by 
him  or  for  the  loss  sustained  In  the  opera- 
tion of  the  business. 

They  opposed  specially  the  allowance  of 
$3,770  upon  tbe  ground  that,  if  the  receiver 
was  authorized  to  run  said  corporation  aa 
a  going  concern,  his  compensation  should  not 
exceed  $100  a  month,  as  the  corporation  la 
charged  with  all  the  expenses  of  manage- 
ment, and  the  receivership  was  merely  super- 
visory, and  under  the  statute  (section  6  of 
Act  159  of  1898)  his  compensation  is  not  a 
fixed  percentage,  but  must  be  "such  rea- 
sonable sum  as  the  nature  of  the  case  jus- 
tifies." They  prayed  that  they  be  placed  on 
the  account  as  privileged  creditors  for  $13,- 
320.70,  and  that  the  various  items  opposed 
by  them  be  stricken  from  the  account 

Charles  J.  Babst  opposed  the  account, 
claiming  to  be  a  privileged  creditor  of  the 
pure  milk  company  for  the  sum  of  $3,100 
upon  the  building  erected  for  the  company, 
upon  its  property,  and  upon  tbe  lots  on 
which  said  building  was  erected,  for  materi- 
als furnished  and  delivered,  as  the  whole 
appeared  by  a  detailed  statement  of  account, 
which  it  annexed  duly  approved  by  tbe  archi- 
tect which  had  been  duly  sworn  to  and  re- 
corded In  tbe  mortgage  book  of  the  parish 
of  Orleans. 

It  opposed  any  deduction  being  made  from 
the  amount  of  the  same,  asserting  that  such 
deduction  was  neither  Just  nor  well  found- 
ed. He  opposed  each  and  every  disburse- 
ment of  tbe  receiver,  and  opposed  its  tak- 
ing credit  for  the  amount  lost  to  operating 
the  business.  He  opposed  the  same  Items  on 
the  account  which  Catcy  &  Bro.  opposed, 
and  on  the  same  ground. 

Octave  J.  Vlllere,  alleging  that  he  was  an 
ordinary  creditor  of  the  milk  company  for 
the  surplus  of  Interest  due  on  the  $25,000 
mortgage  note,  of  which  he  was  a  one-third 
owner,  opposed  the  account  as  to  the  follow- 
ing Items  placed  thereon: 

Creamery  Packaga   Manufacturing  Coin- 
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paoy,  for  ^.600;  Creamery  Package  Mann- 
facturing  Company,  $2,400;  TV.  T.  Carey  & 
Bro.,  16,912— on  the  ground  that  tbe  eamn 
are  not  due,  and  that  they  have  no  priTllege. 

Octave  J.  Vlllere,  Omer  Villere,  and  W.  B. 
Irby,  claiming  that  through  an  error  of  cal- 
calatlon  they  had  been  placed  on  tbe  account 
as  preference  creditors  for  $18,087.42,  in- 
■tead  of  $19,087.42,  as  they  should  have  been, 
prayed  that  the  account  be  amended  by  cor- 
recting the  error. 

Carey  &  Bro.,  Charles  J.  Babst,  Omer  Vil- 
Iwe,  Octave  J.  Villere,  W.  B.  Irby,  the  Ger- 
man-American Savings  Bank  &  Trust  Com- 
pany (receiver),  and  the  creditors  appear- 
ing on  the  account  as  sundry  creditors,  Ham- 
mond furnishers  of  milk,  whose  claims  were 
by  the  court  disallowed,  as  of  nonsuit,  ap- 
pealed. 

The  question  as  to  whether  the  district 
Judge  should  have  acted  upon  the  applica- 
tion of  O.  J.  Villere  to  have  the  pure  mUk 
company  placed  under  receivership,  for  the 
assigned  reasons  that  O.  J.  Vfllere  was  not 
a  creditor  of  the  company  at  that  time,  and 
ttie  application  should  have  been  rejected  as 
not  having  been  presented  under  tbe  condi- 
tions and  circumstances  required  by  law,  is 
not,  we  think,  properly  before  us,  nor  is  that 
for  the  removal  of  the  German-American 
Savings  Bank  &  Trust  Company  as  receiver. 
The  property  of  the  company  has  been  sold 
with  the  consent  of  all  parties;  the  receiver 
has  filed  a  provisional  account;  and  the  case 
la  before  ua  on  opiKMition  to  the  account 
and  contest  over  the  distribution  of  tbe  pro- 
ceeds of  the  sale. 

Were  that  question  before  us — and  the 
fact  was  that  at  the  time  of  his  application 
O.  J.  Villere  was  simply  an  indorser  who  had 
not  as  yet  paid  the  note  upon  which  he  was 
an  indorser — ^we  are  not  prepared  to  say  that 
be  would  not  have  been  authorized,  under 
article  2042  of  the  Revised  Civil  Code,  to 
take  all  steps  conservatory  of  bis  interests. 

Appellants  urge  that  the  receiver  is  en- 
titied  to  no  commissions,  for  the  reason  that 
no  order  of  court  was  asked  or  granted  to 
him  to  run  the  business  of  the  company  as  a 
going  concern;  that  its  management  of  the 
receivership  was  arbitrary  in  the  extreme, 
and  disregarded  and  ignored  in  every  way 
flie  protests  of  tbe  largest  creditors  In  in- 
terest; that  the  receiver  ran  the  business  as 
a  going  concern,  without  speclflc  order  of 
eonrt.  at  a  loss,  and  in  its  accounts  now  at- 
tempts to  shoulder  the  loss  on  the  creditors; 
that  the  receiver  was  notified  by  direct  suit 
and  action  of  the  creditors  Immediately  after 
tta  appointment  of  the  lU^allty  of  that  ap- 
pointment 

The  German-American  Savings  Bank  & 
Trnst  Company  did  not  institute  the  proceed- 
inps  asking  for  the  placing  of  the  company 
nnder  a  receiver,  nor  seek  the  appointment 
•8  such.  It  was  appointed  by  the  court 
^rlthoat   aolicitatlon   from   It.     Having   ac- 


cepted the  appointment  and  qualified,  it  was 
Its  right  and  duty  to  continue  to  act  as  Aucb 
until  relieved  from  the  trust  It  was  Justi- 
fied in  believing  that  the  action  of  tbe  court 
was  legal  and  proper  unless  and  until  that 
action  was  set  aside.  In  making  the  appoint- 
ment the  court  did  not  specifically  authorize 
tbe  receiver  to  carry  on  the  company  as  a 
running  concern,  but  It  "authorized  it  to  ad- 
minister and  manage  its  affaire  for  the  best 
Interest  of  all  parties." 

The  receiver,  very  shortly  after  its  ap- 
pointment recognized  the  fact  that  the 
company  could  not  continue  operations  un- 
der tbe  conditions  in  which  it  was  placed, 
and  that  it  was  necessary  as  soon  as  prac- 
ticable to  sell  all  of  Its  property,  and  it  ac- 
cordingly made  application  for  an  order  of 
sale.  It  was  of  opinion  that  when  that 
sale  was  made  the  company  should  have 
retained  its  customers,  so  that  the  pur- 
chaser at  the  gale  could  at  once  commence 
business  with  an  established  clientele. 

Construing  the  order  appointing  it  as  au- 
thorizing it  BO  to  do,  the  receiver  contin- 
ued the  operations  of  the  company,  though 
on  a  reduced  scale,  until  the  sale  asked  for. 
Tbe  business  as  so  carried  on  resulted  in  a 
loss  of  $704.  The  court  declared  in  its  opin- 
ion, subsequently  rendered,  that  Its  order 
did  not  warrant  this  temporary  carrying  on 
of  the  operation  of  the  company  as  had  been 
done;  that  for  such  purpose  tbe  order  should 
have  granted  that  authority  in  precise  and 
exact  words.  So  holding,  it  refused  to  allow 
the  receiver  commissions  upon  the  moneys 
which  went  into  Its  hands  through  such  adr 
ministration,  which  was  dehora  the  func- 
tions of  the  receiver  in  this  particular  cas& 
It  refused,  however,  to  accede  to  the  demand 
of  the  opposing  creditors  to  forfeit  the  en- 
tire commissions  as  asked. 

We  think  the  Judge's  action  was  l%al  and 
correct  In  both  respects.  The  court  refused 
to  charge  up  to  tbe  receiver  Itself  the  loss  of 
$704  incurred  by  the  receiver  in  its  tempo- 
rary carrying  on  of  the  operations  of  the 
company,  and  made  the  mass  of  crediton 
bear  that  loss. 

We  think  tbe  court  erred  In  that  respect 
The  administration,  so  far  as  that  portion 
of  the  same  is  concerned,  being  dehora  the 
legal  functions  of  the  receiver,  the  loss  In 
question  should  not  be  made  to  be  borne 
by  tbe  mass  of  crediton,  but  should  be  made 
to  be  l)ome  by  the  receiver,  and  that  amount 
deducted  from  the  commissions  awarded  in 
the  Judgment  appealed  from. 

Opponents  insist  that  their  attorney  who 
conducted  these  proceedings  is  entitled  to 
no  fee  whatever  for  his  services,  as  in  tbe 
proceedings  be  acted  in  his  own  behalf  and 
also  In  behalf  of  O.  J.  Villere  and  W.  B. 
Irby.  It  has  never  been  the  practice  Ip 
this  state  in  insolvency .  proceedings  or  pro- 
ceedings under  receiverships  for  the  receiver 
to  ask  leave  of  the  court  to  employ  an  attor- 
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ney  or  to  give  Its  sanction  to  the  «mpIo7- 
ment  of  any  particular  person.  Tbe  right  to 
obtain  the  services  of  counsel  and  to  select 
the  counsel  has  always  been  recognized  as 
matters  of  right  Should  there  be  objec- 
tions on  the  part  of  creditors  for  legal  rea- 
sons, those  objections  should  be  made  at 
once  on  the  grounds  stated.  The  fact  that 
the  attorney  selected  or  others  who  employ 
him  may  have  personal  Interests  in  the  ad- 
ministration is  not  good  ground  for  his  ex- 
clusion by  the  receiver  from  employing  him 
as  bis  counsel.  That  fact,  however,  affects 
the  amount  of  his  fee.  To  the  extent  that 
his  services  Inured  to  tbe  benefit  of  the  mass 
of  creditors,  they  should  be  paid.  We  think 
the  attorney  in  this  Instance  is  entitled  to 
a  fee  of  $1,000. 
Carey  &  Bro.  claimed  that: 

"They  are  entitled  to  be  classed  in  tbe  account 
as  privileged  creditors  for  the  full  amount  of 
their  recorded  contract" 

In  their  brief  on  their  behalf,  counsel  say: 

"W.  T.  Carey  &  Bro.  contracted  with  tbe  New 
Orleans  Pure  Milk  Company  by  notarial  act  on 
the  6tb  of  January,  1906,  to  erect  a  building  in 
this  city  according  to  plans  and  specifications  of 
Andry  &  Bendernagel,  architects.  The  contract 
price  was  $28,350.  The  contract  provided  in  its 
third  article  that  while  the  work  is  lieing  done 
if  It  should  be  deemed  necessary,  advantageous, 
or  convenient  to  make  any  modifications  in  said 
plans  and  specifications,  or  trath,  the  value  of 
such  modifications  shall  be  added  to  or  deducted 
from  (as  tbe  case  may  be)  the  original  amount 
of  this  contract  as  herein  specified,  provided  that 
both  contracting  parties  shall  agree  beforehand 
and  in  writing  upon  the  modifications  to  be 
made,  and  upon  the  time  necessary  to  make  sncb 
modifications,  and  upon  the  value  of  tbe  same. 
The  evidence  establishes  that  extra  work  was 
done  to  an  amount  upon  which  they  have  receiv- 
ed payments,  leaving  a  balance  of  S5,489.12 
which  is  covered  by  privilege  in  their  favor. 
The  building  contract  was  recorded  on  January 
9,  1906,  three  days  after.  Omer  Viilere,  Octave 
J.  Viilere,  and  W.  R.  Irby  claim  preference  over 
Carey  ft  Bro.  and  also  over  Charles  Babst  by 
reason  of  a  special  mortgage  eranted  by  act  ex- 
ecuted on  Jane  2,  1906,  by  the  pure  milk  com- 
pany. The  district  judge  held  that  Carey  & 
Bro.  had  a  privilege  which  ranked  this  mortgage 
for  the  balance  due  them  under  the  contract,  but 
had  no  privilege  for  what  it  termed  the  amount 
of  extra  work  performed  by  them.  The  court 
erred  in  that  respect  The  building  contract 
was  to  erect  the  building  for  $28,3o0,  but  it  was 
distinctly  provided  that  the  value  of  any  modi- 
fications should  be  added  to  the  original  amount 
of  the  contract. 

"Carey  &  Bro.  by  the  immediate  registry  of 
their  agreement  obtained  a  lien  or  privilege  not 
only  for  the  $28,350  stipulated  as  the  contract 
price,  bat  as  well  for  any  increased  sum  due  to 
modifications  in  the  design  of  the  building  be- 
tween the  parties.  Carey  &  Bro.  recorded  their 
sworn  detailed  statements  for  the  balance  due 
them  under  this  contract  on  October  1,  1906. 
The  court  erred  when  it  held  that  the  modifica- 
tions in  this  building  were  contracts  which  had 
to  be  recorded  within  a  given  time,  otherwise 
the  contractor  loses  his  lien  or  privilege  against 
a  sobsequent  mortgage.  Tbe  modifications  con- 
templated in  the  contract  do  not  form  new  con- 
tracts, but  as  expressed  in  the  body  of  tbe  origi- 
nal contract  the  value  of  such  contracts  should 
be  added  to  the  original  amount  of  the  contract 
The  court  lost  sight  of  the  fact  that  there  is  a 
clear  distinction  between  the  contract  of  the  par- 


ties, the  recording  of  which  gives  a  privilege, 
and  the  recordation  of  a  sworn  claim;  both 
give  privilege.  Carey  &  Bro.'s  claim  for  extras 
was  apparently  approved  September  21,  1906, 
and  affidavit  not  recorded  until  October  1,  1906. 
The  original  contract  however,  specifically  au- 
thorized change  and  modifications,  and  the  con- 
tract recorded  in  the  mortgage  iwok  on  January, 
1906,  prior  to  the  mortgage  of  June  2,  1906, 
preserved  a  lien  and  privilege  on  that  building 
and  the  lot  of  ground  for  all  extra  work  done 
thereunder  without  the  necessity  of  any  further 
recordation  of  claims  for  extra  work." 

Carey  &  Bro.  urge.  Independently  of  the 
question  of  the  registry: 

"That  the  holders  of  the  note  cannot  com- 
pete with  them,  for  the  reason  that  they  are  not 
third  parties." 

They  say  that: 

"Omer  Viilere  and  Octave  J.  Viilere  were  di- 
rectors of  the  pure  milk  company,  and  became 
such  directors  10  days  after  tbe  act  of  mortgage 
under  which  they  are  claiming  superior  rights, 
and  are  not  'third  parties  in  contemplation  of 

"The  tact  that  they  became  directors  after 
tbe  date  of  the  mortgage  does  not  aSect  the  case. 
As  directors,  the  proceeds  of  the  mortgage  were 
under  their  control." 

Carey  &  Bro.  finally  take  the  position  that 
Omer  Viilere,  Octave  J.  Viilere,  and  W.  R. 
Irhy  are  not  mortgage  creditors  at  all. 
Counsel  say: 

"The  evidence  In  the  record  shows  that  a 
resolution  of  May  19th  authorized  the  president 
to  negotiate  a  loan  of  $25,000,  and  to  secure 
the  lender  by  a  mortgage  on  the  property  of  tbe 
corporation.  On  June  19th  we  see  by  refer- 
ence to  the  minute  book  that  Mr.  George  A. 
Viilere  made  a  written  report  reading: 

"  'As  per  authority  conferred  on  me  by  the 
board  of  directors  at  its  meeting  of  May  19th. 
1906,  I  have  signed  a  mortgage  note  for  $25,000 
secured  by  two  acta  of  mortgage  on  all  the 
company's  real  estate  here  and  in  Hammond, 
and  with  said  mortgage  as  security  and  the  en- 
dorsement of  W.  R.  Irby,  Omer  viilere,  O.  J. 
Viilere  and  W.  Voorhies,  I  have  borrowed  $25,- 
000  from  the  German  American  National  Bank.' 

"The  testimony  of  Mr.  Omer  Viilere  and  Mr. 
George  Viilere  is  irreconcilably  in  conflict  with 
the  minutes  of  the  corporation  and  with  Mr. 
George  A.  Villere's  report  of  his  transaction 
concerning  the  loan.  The  evidence  of  Mr.  Omer 
Viilere  and  Mr.  George  A.  Viilere  shows  that 
this  was  not  the  transaction.  Mr.  Omer  Viilere 
admits  that  the  act  of  mortgage  was  made  be- 
fore him  as  notary  public  on  the  2d  of  June, 
1906,  and  that  he  immediately  took  possession 
of  same,  and  that  he  pledged  it  to  the  German- 
American  National  Bank  to  secure  tbe  indorse- 
ment of  himself,  W.  R.  Irby,  O.  J.  Viilere,  and 
others. 

"Mr.  Le  Breton  testifies  that  he  loaned  tbe 
money  upon  the  indorsement  of  these  gentlemen, 
and  that  the  mortgage  note  was  not  pledged  to 
him  for  the  money. 

"The  evidence  shows  that  these  indorsers  did 
not  pay  tbe  demand  note  of  tbe  pure  milk  com- 

Sany  until  November  8,  1906,  more  than  3S 
ays  after  the  recording  of  the  detailed  state- 
ments by  Carey  ft  Bro.  and  Charles  J.  Babst 
"They  have  no  greater  rights  than  the  Ger- 
man-American Bank.  The  German-American 
Bank  never  at  any  time  held  this  mortgage  note 
in  pledge  to  secure  the  demand  note  of  the 
pure  milk  company,  bnt  only  to  secure  the  in- 
dorsements ;  in  other  words,  the  note  was  never 
pledged  to  the  bank  by  Mr.  Viilere  (George)  a* 
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preBident  nor  by  the  pare  milk  company:  In 
other  words,  there  never  was  any  lawful  issue 
«r  pledge  of  this  note. 

"In  a  contest,  therefore,  between  the  holders 
«f  such  a  note  and  material  furnishers  who 
have  recorded  their  liens  and  privileges  prior 
to  the  acquisition  of  this  note  by  said  holders, 
the  lien  and  privilege  of  the  material  furnish- 
ers must  prevail." 

On  May  19,  1906,  at  a  meeting  of  the  board 
of  directors  of  the  pure  milk  company,  the 
following  resolution  was  adopted: 

"Tliat  Mr.  Cteorge  A.  Villere,  president  of  the 
company,  be  authorized  and  empowered  to  nego- 
tiate a  loan  of  twenty-five  thousand  dollars 
($^,000)  to  the  company  with  such  person  as 
he  should  see  fit,  said  loan  to  be  secured  by 
such  security  on  the  property  of  the  company 
as  the  lender  might  desire." 

On  June  19th,  George  A.  VUIere,  president 
of  the  company,  made  his  report  to  the  com- 
pany as  to  what  he  had  done  under  the  reso- 
lution, as  has  been  stated,  and  on  the  same 
day  the  board  passed  the  following  resolu- 
tion: 

"The  president  having^  reported  that  he  had 
negotiated  a  loan  to  this  company  of  twenty- 
five  thousand  dollars,  and  had  executed,  to  se- 
cure the  same,  two  acts  of  mortgage,  one  on 
the  real  estate  of  this  company  situated  in 
this  city,  and  the  other  on  the  real  estate 
dtoated  in  Tangipahoa  parish,  said  mortgage 
having  been  required  by  the  lender^-on  motion, 
duly  seconded,  the  action  of  the  president  in 
executing  said  two  acts  of  mortgages  is  here- 
by confirmed  and  ratified." 

Mr.  Le  Breton  was  the  officer  of  the  Oer- 
man-Amerlcan  National  Bank  who  made  the 
loan  of  the  $25,000  to  the  pure  milk  company. 
He  testified  that  the  president  wanted  the 
bank  to  loan  the  money  secured  by  a  first 
mortgage  on  the  building;  that  he  declined 
to  lend  on  those  terms,  but  said  the  bank 
would  be  wllllag  to  advance  the  money  pro- 
vided that  the  bank  was  covered  by  the  in- 
dorsement or  guaranty  <tf  the  most  impor- 
tant Btocktiolders. 

"We  had  in  view  Mr.  Omer  Villere,  Mr. 
Oeoige  A.  Villere,  Mr.  Irby,  and  Mr.  O.  J. 
ViUere.  After  consulting  between  them,  they 
•ud  they  would  negotiate  it,  and  asked  me  to  fix 
the  matter.  They  drew  the  mortgage  for  $25,- 
000,  with  a  mortgage  note  issued,  and  made  a  de- 
mand or  pledge  note,  secured  by  a  mortgage  of 
$25,000,  on  wnich  they  indorsed  their  names  on 
the  l»ck,  which  means  according  to  the  act  of 
1901,  that  they  were  responsible  for  the  mort- 
gage and  we  looked  to  them  for  the  money; 
not  taking  into  consideration  the  mortgage  when 
the  company  went  into  the  hands  of  a  receiver. 
Mr.  Irby.  Mr.  Omer  Villere,  and  Mr.  Octave 
Villere  paid  that  note  in  full,  and  we  turned 
it  over  with  the  collateral  note  with  the  mort- 
pge  note." 

Octave  J.  Villere  testified  that,  on  the  aame 
day  the  receiver  was  appointed,  the  bank 
made  a  demand  on  the  pure  milk  company  to 
pay  tiie  nota 

"They  acknowledged  they  could  not  pay  it, 
and  then  demand  was  made  on  me  to  pay  it, 
and  I  said  we  would  pay  it,  and  the  bank  held 
it  until  wc  paid  it  for  our  account.    About  the 


time  the  mor^ge  note  was  given  the  Iwnk 
needed  money— $40,000— the  bank  would  not 
lend  it,  and  agreed  to  lend  $25,000  provided 
we  would  indorse  the  notes  if  we  would  sub- 
scribe—five of  us— $15,000  more  of  stock,  which 
was  made  up  by  Mr.  Irby,  Omer  Villere,  Mr. 
Voorhies,  and  myself  (O.  J.  Villere),  of  which 
amount  he  (O.  J.  Villere)  took  $5,000,  Mr. 
Irby  $3,500,  Omer  Villere  $3,500,  and  Mr.  Voor- 
hies $3,000.  He  was  not  a  director  when  be 
indorsed  that  note.  I  always  understood  that 
the  money  was  loaned  on  account  of  our  in- 
dorsement. They  insisted  on  our  indorsing  the 
note.  He  understood  from  that  the  bank  would 
not  lend  the  mone^  unless  we  indorsed  the  note. 
He  was  not  deriving  any  benefit  from  indorsing 
the  note ;  he  was  only  creditor  of  the  pure  milk 
company  as  indorser  on  the  note." 

Omer  Villere  testified  that  he  waa  the  per- 
son who  negotiated  the  $25,000  loan ;  that  he 
tried  to  get  the  German-American  Bank  to 
take  the  bonds  of  the  pure  milk  company  se- 
cured by  mortgage  on  its  property. 

"Mr.  Le  Breton,  acting  for  the  bank,  said: 
'Well,  I  can  arrange  it  for  you.  We  are  not 
going  to  loan  to  the  New  Orleans  Pure  Milk 
Co. ;  the  bank  will  loan  you  (the  parties  who 
indorsed  the  note),  and  we  are  going  to  look 
to  you.'  We  (the  mdorsers)  were  the  three  per- 
sons financially  responsible.  Le  Breton  said, 
'You  will  have  to  take  a  mortgage  from  the 
pure  milk  company,  and  we  will  make  a  note 
then  in  order  to  facilitate  matters,  and  rather 
than  have  you  all  put  out  your  personal  note 
borrowing  the  money  from  the  bank,  we  will 
make  a  note  of  twenty-five  thousand  dollars  sign- 
ed  by  the  pure  milk  company ;  you  will  indorse 
it,  and  you  will  take  the  mortgage  and  give  the 
bank  the  mortgage  in  pledge.'  The  mortgage 
waa  ours  (Irby^  Octave  Villere's,  and  myselQ. 
That  mortgage  we  deported  with  the  bank.  We 
always  considered  and  recognized  that  we  owed 
that  money  to  the  bank.  (Mr.  Irby,  Mr.  Octave 
Villere,   and  himself.)      When   the  demand   for 

f)ayment  of  the  note  was  made,  he  (Omer  Vil- 
ere)  was  not  in  New  Orleans ;  he  got  there  the 
next  day,  and  took  charge  of  the  receivership; 
be  told  Mr.  lie  Breton  and  Mr.  Irby  of  course 
be  was  responsible;  he  had  always  been  re- 
sponsible: and  he  told  Mr.  Le  Breton  to  hold 
the  note  for  a  few  days  and  he  would  give  him 
his  check.  He  recognized  his  obligation  as  dat- 
ing from  the  date  of  the  note  on  the  2d  of  June, 
and  he  had  paid  his  share  of  the  note.  He  had 
taken  originally  $5,Q00  of  stock  in  the  company, 
and  at  the  tune  the  note  was  negotiated  he 
took  $3,500  more.  Mr.  Irby  took  $3,500.  The 
distinct  understanding  at  the  time  with  Mr.  Irby 
and  Mr.  Le  Breton  waa  that  we  were  to  be 
personally  responsible  for  that  money;  that  the 
money  was  being  advanced,  and  that  the  bank 
would  look  to  Octave  Villere,  Irby,  and  himself 
((Jmer  Villere).  Mr.  George  A.  Villere  and  Mr. 
Voorhies  were  also  made  to  sign  the  note,  but 
it  was  well  understood  tliat  Irby,  Octave  J. 
Villere,  and  Omer  Villere  were  each  responsible 
for  one-third  of  the  note:  When  it  was  found 
that  the  milk  company  could  not  pay,  and  de- 
mand of  payment  was  made,  Irby,  Octave  J. 
Villere,  and  himself  (Omer  Villere)  each  paid 
one-third  of  the  note.  "The  pure  milk  company 
did  not  deliver  the  mortgage  note  to  the  bank. 
He  (Omer  Villere)  took  possession  of  the  mort- 

gige  as  the  representative  of  the  mortgagees: 
e  gave  it  to  the  bank  to  secure  their  indorse- 
ment. Tiiat  mortgage  was  not  given  by  the 
pure  milk  compai^  to  the  bank;  it  waa  given 
to  Irby,  Octave  J.  Villere,  and  himself  (Omer 
Villere).  They  were  the  owners  of  the  mort- 
gage note  from  the  time  it  was  issued,  and  they 
gave  it  to  the  bank  to  secure  the  conditional 
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«blitatloii  they  had  aasnmed  to  pay  for  that 
note.  The  mortgage  note  waa  delivered  to  the 
bank,  because  it  bad  been  agreed  with  the  bank 
that  that  money  waa  virtnally  loaned  to  them, 
and  they  were  to  take  the  mortgage  from  the 
company  and  were  to  give  the  mortgage  note  to 
■ecnre  their  indorsement  The  mortgage  note 
was  given  under  that  reBolntion  authorizing  Mr. 
Villere,  Octave  J.  Villere,  Mr.  Irby,  and  him- 
aelf  (Omer  Villere),  who  virtnally  made  that 
loan.  The  bank  agreed  to  lend  that  money  to 
Irbr,  Octave  J.  Villere  and  himself  (Omer  Vil- 
ler^.  The  latter  took  this  mortgage  to  guar^ 
antee  themselves  under  the  resolution  of  the  com- 
pany, and  then  they  gave  the  mortgage  note  to 
the  bank  to  secure  their  obligations  to  the  bank 
— their  unconditional  obligations,  but  they  owed 
the  money  from  the  beginning.  They  understood 
the  note  was  pledged  (given)  by  the  company  to 
them,  and  they  gave  It  to  the  bank  to  secure 
their  obligations.  Mr.  George  Villere,  as  presi- 
dent of  the  company,  issued  that  note  to  Irby, 
Octave  J.  Villere  to  retain  aa  security  for  the 
money  which  the  bank  had  agreed  to  lend  them 
and  which  they  had  agreed  to  lend  to  the  com- 
pany. The  understanding  waa  that  the  bank 
should  advance  the  money  to  Octave  J.  Villere, 
Omer  Villere,  and  Irby,  and  they  were  to  turn  it 
over  to  the  pure  milk  company  with  the  un- 
derstanding on  the  part  of  the  bank  that  the 
mortgage  note  would  go  to  it  to  secure  the  in- 
debtedness. The  bank,  though  virtually  mak- 
ing a  transaction  with  Octave  J.  Villere,  Omer 
Vfilere,  and  Irby,  wanted  some  secarity  from 
them." 

The  Oermait-Amerlcan  Bank,  ji»t  before 
tbe  irare  milk  company  went  into  tbe  hands 
of  the  receiver,  was  a  creditor  of  that  com- 
pany for  $25,000.  It  was  then  the  holder  and 
owner  of  a  note  for  that  amount -exeou ted  by 
that  company,  which  note  the  bank  held  un- 
der the  indorsement  thereof  of  Ratliff  Irby, 
Octave  J.  VlUere,  and  Omer  Villere,  and 
whldi  note  was  secured  as  to  payment  not 
only  by  the  personal  Indebtedness  of  the 
maker  and  indorsers,  but  through  the  collat- 
eral suretyship  of  a  special  mortgage  execut- 
ed by  the  pnre  milk  company  on  its  real  prop- 
erty to  secure  the  payment  of  $2o,000,  with 
interest,  which  mortgage  was  executed  to  se- 
ctire  payment  of  a  loan  of  money  to  that 
amount  which  the  company  was  seeking  to 
obtain.  Tbe  company  obtained  that  amount 
of  money  by  a  loan  made  to  It,  and  became 
obligated  for  repayment  of  the  same  by  mort- 
gage. The  company  not  paying  the  loan  at 
maturity.  It  was  paid  by  the  Indorsers.  The 
effect  of  that  payment  was  to  leave  tbe  com- 
pany Indebted  to  them  for  the  amount  of  the 
note  secured  as  to  payment  by  a  q)eclal  mort- 
gage dated  back  to  the  date  of  the  note. 

That  result  followed  whether  the  indorsers 
be  considered  as  the  direct  original  lenders  of 
the  money  loaned  to  the  company  out  of  their 
own  moneys,  or  whether  they  obtained  the 
money  for  the  company  through  their  per- 
sonal responsibility  as  indorsers,  supported 
by  tbe  mortgage  executed  to  secure  the  re- 
payment of  the  money  borrowed.  Tbe  prop- 
osition that  Omer  Villere,  O.  J.  Villere,  and 
Batllff  Irby  acquired  no  mortgage  rights 
whatever  by  reason  of  the  loan  made  to  the 
pure  milk  company  is  not  tenable. 


The  contention  of  appellants  that  stode- 
holders  of  a  corporation  cannot  be  granted  a 
mortgage  to  secure  an  indebtedness  due  to 
them  to  the  prejudice  of  creditors  of  the  cor- 
poration— that  stockholders  must,  so  far  as 
debts  due  to  them  are  concerned,  stand  In 
the  background  until  all  the  creditors  not 
stockholders  are  paid — is  not  correct  as  a 
general  proposition.  It  may  be  true  under 
some  circumstances,  and  not  so  under  others. 
We  do  not  think  the  facts  of  this  case  would 
Justify  its  application  here.  It  is  not  claimed 
that  the  board  of  directors  were  without 
power  or  authority  to  have  borrowed  from  the 
German-American  Bank  $25,000,  at  the  time 
of  the  execution  of  the  special  mortgage  refer- 
red to,  and  to  have  secured  to  the  bank  through 
that  mortgage  the  sum  borrowed.  Had  the 
bank  not  been  paid  by  Omer  Villere,  Octave  J. 
Villere,  and  R.  W.  Irby  tbe  amount  due  to  It 
by  tbe  pure  milk  company,  we  have  no  rea- 
son to  suppose  that  its  claims  as  a  creditor 
would  have  been  attacked ;  matters  (so  far  as 
other  creditors  are  concerned)  would,  under 
such  circumstances,  stand  precisely  as  they  do 
now.  What  seems  to  draw  upon  it  the  cen- 
sure  and  attack  of  the  opponents  is  that  tbe 
claim  Is  presented,  not  as  one  due  to  the 
bank,  but  as  one  due  to  these  particular 
stockholders. 

We  do  not  think  they  occupy  any  worse 
position  than  the  German-American  Bank 
would  occupy  were  it  before  the  court  claim- 
ing tbe  benefit  resulting  from  its  position  as 
a  mortgaged  creditor. 

In  the  case  of  the  Cotton  Seed  Oil  Co.  r. 
Refining  Co.,  IDS  La.  74,  32  South.  221,  this 
court  quoted  approvingly  an  extract  from 
Clark  &  Marshall.  Private  Corporations,  voU 
2,  (  534,  to  the  effect  that  stockholders  may 
lend  money  to  a  corporation  and  take  a  mort- 
gage to  secure  the  loan,  and  In  the  abeence 
of  fraud  he  has  the  same  right  under  such  a 
contract  as  a  stranger  would.  It  also  quoted 
as  follows  from  Thompson's  Commentaries 
on  tbe  Law  of  Corporations,  toL  8,  p.  2968, 
(  4068: 

"The  strict  rale  that  directors  cannot  enter  in- 
to contracts  with  tbe  corporation  does  not  seem 
practicable.  It  would  operate  to  disable  those 
who  have  already  embarked  their  funds  in  a 
corporate  enterpnse,  and  given  to  it  their  per> 
Bonal  attention,  from  assisting  it  in  time  of  dif> 
ficulty,  except  at  the  risk  of  doing  so  without 
security.  A  corporation  might  be  in  a  sorry 
plight,  indeed,  if  one  who  had  already  embarked 
his  funds  in  it,  and  who,  from  the  fact  of  bis 
being  one  of  its  managers,  is  best  acquainted 
with  Its  needs  and  difficulties,  should  not  be  able 
to  make  a  present  advance  of  money  to  help  it 
out  of  those  difficulties.  That  it  is  necessary 
for  the  law  to  throw  around  such  transactions 
the  strongest  safeguards  in  order  to  prevent 
fraud  need  not  be  argued.  Nor  shall  it  be  for- 
gotten that  the  right  of  directors  of  an  insolvent 
corporation  to  take  security  for  past  advances, 
thereby  preferring  themselves  over  other  cred- 
itors, stands  on  quite  a  different  footing.  We 
therefore  find  tbe  prevailing  doctrine  to  be  that 
the  director  of  a  corporation  may  advance  mon- 
ey to  it,  may  become  its  creditor,  may  take  from 


Digitized  by 


Google 


Ul) 


yiLLBRB  ▼.  NEW  ORLEANS  PURE  MIIiE  CO. 


175 


It  •  mortgaKe  or  otber  aecuritr,  and  mar  en- 
force aame  Oke  any  other  creditor,  bot  alwajs 
■abject  to  severe  scmtiDy,  and  under  the  obli- 
gation of  acting  in  the  atmcet  good  faith." 

The  decision  copies  nmneronB  extracts  on 
the  same  subject-matter. 

The  particular  parties  whose  dalms  to  a 
mortgage  are  contested  did  not  cause  to  be 
executed  a  ei>ecial  mortgage  in  favor  of  them- 
selves to  secure  a  past-due  debt;  the  mort- 
gage was  granted  to  secure  the  payment  of 
a  loan  of  money  which  the  company  was 
seeking  to  obtain.  The  parties  now  holding 
tiie  mortgage  went  to  the  assistance  of  the 
company  in  obtaining  that  loan,  and  slmul- 
taneouBly,  or  just  before  doing  so,  sought 
still  further  to  assist  it  by  taking  additional 
stock  to  the  amount  of  $15,000.  Carey  & 
Bro.,  in  throwing  blame  upon  the  special 
mortgagees  for  not  holding  a  privilege  for 
their  extra  work,  ignore  the  fact  that  they 
would  and  could  have  secured  that  privilege 
had  they  themselves  complied  with  the  law. 

We  think  the  Judgment  of  the  district 
court  refusing  to  recognize  a  privilege  as 
ever  existing  in  favor  of  Carey  &  Bro.  for 
the  extra  work  done  by  them  Is  correct  It 
is  true  tliat  there  were  stipulations  made  In 
the  building  contract  in  respect  to  extra  work 
to  I>e  done,  but  the  amount  or  value  of  the 
extra  work  to  be  done  was  not  fixed  and 
stated  therein.  We  think  the  Issue  as  to 
the  existence  of  a  privilege  for  extra  work 
Is  governed  by  the  decision  in  First  Munic- 
ipality T.  Hall,  2  La.  Ann.  S49.  See,  also, 
Hurray  r.  Sweeney,  48  La.  Ann.  763,  19 
South.  753. 

We  think  Hie  Judgment  of  the  court  as  to 
the  right  of  Cliarles  J.  Babst  to  a  privilege 
Is  corrects— proper  steps  were  not  taken  by 
him  to  sustain  the  privilege  claimed. 

Andry  &  Bendemagel  not  being  placed 
00  the  provisional  account,  an  opposition  was 
filed  in  which  they  claimed  to  be  creditors 
of  the  pure  milk  company  for  $2,061.70  for 
services  as  architects  of  the  building  erected 
by  the  company,  and  to  have  a  privilege  on 
tbe  building  and  lot 

They  averred  that  by  their  contract  they 
were  to  be  paid  for  their  services,  during  the 
life  of  tbe  company  as  a  going  concern,  in 
stock  at  Its  market  value,  as  said  services 
were  performed:  that  although  such  serv- 
ices were  rendered  the  8to<^  was  never  issu- 
ed nor  delivered;  that  the  company  by  Its 
acts  of  maladministration  had  gone  into  the 
hands  of  a  receiver,  and  was  nnaUe  to  com- 
ply with  its  obligations  and  make  payment 
in  stock,  while  the  company  was  a  going  con- 
cern. 

U  was  admitted  on  the  trial  that  the  bUI 
for  services  was  correct  and  that  the  situa- 
tion was  such  that  It  could  be  computed  and 
presented  prior  to  the  time  it  was — Septem- 
ber 26,  190&    Tbe  president  of  the  company 


testlfled  that  the  understanding  was  that  the 
stock  was  to  be  taken  at  Its  par  value  of 
$100  a  share. 

On  the  trial,  tlie  coort  placed  them  on  the 
account  but  without  a  prlTilege.  It  is  ob- 
jected that  they  are  not  entitled  to  a  Judg- 
ment for  the  reason  that  the  company  bar- 
Ing  virtually  failed — they  never  received  tbe 
Bto<^ — that  had  such  stock  been  received  It 
would  be  worthless,  as  was  all  the  stock  of 
all  stockholders  who  had  paid  cash  for  their 
stock. 

Alfred  Raymond  occupies  tbe  same  posl^ 
tlon  as  Andry  &  Bendemagel.  He  was  the 
consulting  engineer  In  the  construction  of  the 
building  of  the  company,  and  had  consented 
to  take  stock  in  payment  of  bis  services. 
This  sto<^  was  never  issued  nor  delivered  to 
him.  we  think  the  court  erred  in  onjering 
Alfred  Raymond  to  be  placed  on  the  account 
as  an  ordinary  creditor  for  $1,850.50,  and  by 
ordering  Andry  ft  Bendemagel  to  be  placed 
as  ordinary  creditors  for  $2,060.70. 

We  think  that  neither  Raymond  nor  Andry 
&  Bendemagel  have  claims  against  the  pure 
milk  company  as  creditors.  Whatever  legal 
rights  they  may  have  in  ijie  premises  are 
such  as  will  belong  to  them  as  holders  of  the 
stock  whkh  they  consented  to  take,  and 
which  the  company  contracted  and  consented 
to  issue  to  them  for  and  In  consideration  of 
their  services. 

It  is  not  claimed  that  they  made  any  de- 
mand for  stock.  Had  the  placing  of  the  com- 
pany In  tbe  hands  of  a  receiver  been  delayed 
for  a  few  days  and  the  stock  been  issued  to 
them,  it  would  to-day  be  worthless  in  their 
hands;  they  occupy  no  better  position  now 
than  they  woul^  have  occupied  bad  this 
been  the  case.  The  placing  of  the  company 
in  tbe  hands  of  a  receiver  did  not  have  as 
its  result  the  placing  of  those  parties  before 
the  court  as  creditors.  Webre  ▼.  Beltran, 
47  La.  Ann.  201,  16  South.  860. 

We  see  no  reason  for  disturbing  the  action 
of  the  court  in  rendering  a  Judgment  of  non- 
suit upon  the  item  of  the  account  headed 
"Sundry  Creditors  (Hammond  furnishers  of 
mUk)." 

The  Walsh  &  Weldner  Boiler  Company, 
which  obtained  a  Judgment  in  Its  favor,  and 
the  partnership  of  Antolne  &  Armstrong, 
which  obtained  a  Judgment  in  its  favor  of 
the  district  court  alleging  that  the  court  did 
not  accord  them  the  full  relief  to  which  they 
were  entitled,  -have  asked  in  this  court  that 
the  Judgments  In  their  favor  tie  amended, 
but  they  have  not  appealed.  They  should 
bave'done  so.    We  can  afford  them  no  relief. 

For  the  reasons  herein  assigned.  It  is 
hereby  ordered,  adjudged,  and  decreed  that 
the  Judgment  appealed  from,  in  so  far  as  it 
made  tbe  mass  of  creditors  bear  the  loss  of 
$704,  Incurred  by  the  receiver  In  carrying  on 
the  (derations  of  the  New  Orleans  Pure  Milk 
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Company  from  the  time  It  went  Into  the 
bands  of  the  receiver  up  to  the  date  of  the 
■ale  of  the  real  estate  belonging  to  the  com- 
pany, be,  and  the  same  Is,  annulled,  avoided, 
and  reversed;  and  It  Is  hereby  ordered,  ad- 
judged, and  decreed  that  said  loss  be  borne 
by  the  receiver,  and  that  said  amount  be 
deducted  from  the  amount  of  the  commls- 
aions  awarded  to  the  receiver  by  the  Judg- 
ment appealed  from.  It  Is  further  ordered, 
adjudged,  and  decreed  that  the  sum  of  $3,000 
awarded  to  Omer  Vlllere  for  his  fee  as  attor- 
ney herein  be,  and  the  same  is  hereby,  re- 
duced to  $1,000.  It  is  further  ordered,  ad- 
judged, and  decreed  that  the  decree  recog- 
nizing Alfred  Raymond  as  an  ordinary  cred- 
itor of  the  New  Orleans  Pure  Milk  Company, 
Limited,  for  the  sum  of  $1,350.60,  and  order- 
hag  him  to  be  placed  on  the  receiver's  ac- 
count for  said  amount  as  such,  be,  and  the 
same  Is,  set  aside,  annulled,  avoided,  and  re- 
versed. 

It  is  further  ordered,  adjudged,  and  de- 
creed that  the  decree  recognizing  Andry  & 
Bendemagel  as  ordinary  creditors  of  the 
New  Orleans  Pure  Milk  Company,  Limited, 
for  the  sum  of  $2,060.70,  and  ordering  them 
placed  on  the  receiver's  account  as  such  for 
■aid  amount  be  set  aside,  annulled,  avoided. 
and  reversed.    It  is  tartbar  ordered,  adjudg- 


ed, and  decreed  that  the  application  or  the 
Walsh  &  Weldner  Boiler  Company  and  the 
partnership  of  Antolne  &  Armstrong  for  re- 
lief under  their  prayer  for  an  amendment  of 
Judgment  are  not  properly  before  the  court 
for  consideration.  It  is  further  ordered,  ad- 
Judged,  and  decreed  that  the  Judgment  ap- 
pealed from,  as  so  altered  and  amended,  be^ 
and  the  same  Is  hereby,  afilrmed. 


No.  17,20ew 

BASS  V.  KULLMAN. 

(Supreme  Court  of  Louisiana.     Jan.  4,  1909.) 

Appeal  from  Tenth  Judicial  District  Court, 
Parish  of  Tensas ;  John  Stirling  Boatner,  Judge. 

Action  by  Jennie  K.  Bass  against  Michael 
Kullman.  Jadgment  for  defendant,  and  plain- 
tiff appeals.    Affirmed. 

Edgar  Howard  Farrar  and  Samuel  Ladus 
Elam,  for  appellanL  Young  &  Young,  for  a^ 
pellee. 

LAND,  J.  Pursuant  to  the  Joint  motion  ot 
counsel,  filed  herein  on  the  30th  day  of  Decem- 
ber, 1908: 

It  is  ordered,  adjndged,  and  decreed  that  the 
Judgment  of  the  lower  court,  confirming  the  ti- 
tle of  the  defendants  and  their  warrantors  to 
the  W.  %  of  the  S.  W.  M  of  section  24,  town- 
ship 10,  range  10,  be  affirmed,  and  that  plaintiff 
pay  the  costs  ot  this  appeaL 
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(M  Mis8.  5«6) 

HOWEIjL  et  «I.  T.  HILL  et  al.    (No.  13,684.) 
(Supreme  Coart  of  Mississippi.    Jan.  18,  1909.) 

1.  Homestead   (J   118*) — Cowtbtances— Suf- 
ncnsNCT. 

A  deed  to  a  homestead  Is  not  yoid  because 
the  wife  signed  it  eight  months  after  the  has- 
band  did,  where  both  signed  in  furtherance  of 
an  intention  to  which  there  was  a  common  and 
eoDtempoianeous  assent. 

[Bd.  Note. — For  other  cases,  see  Homestead, 
Dec  Dig.  I  11&*] 

2.  Ybrdob  and  Pubchasbb  (|  261»)  —  Vkn- 

OOB'S  LlEIf— RiOHTS  OF  JUNIOB  OBANTEES— 

"Right  ob  Estate  in  the  Lands." 

The  right  of  a  vendor  to  subject  the  land 
to  the  payment  of  the  purchase  money  is  not  a 
"right  or  estate  in  (he  lands,"  within  Ann.  Code 
18^  f  2444,  providing  that  conveyances  pur- 
porting to  convey  a  greater  estate  than  the  gran- 
tor has  shall  convey  as  much  of  the  right  and 
estate  as  he  conld  lawfully  convey,  etc.,  the 
vendor's  interest  passing  to  the  personal  repre- 
sentatives of  a  deceased,  and  the  statute  did  not 
make  a  conveyance  to  defendants  after  their 
grantors  had  conveyed  to  another  pass  the  gran- 
tors' claim  against  such  prior  grantee  for  un- 
paid purchase  money. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  |  675 ;   Dec.  Dig.  (  261.*] 

Appeal  from  Chancery  Court,  Yalobusha 
County;  L  T.  Blount,  Chancellor. 

Action  by  W.  W.  Hill  and  others  against 
W.  B.  Howell  and  another.  From  a  Judg- 
ment for  complainants,  defendants  appeal. 
Affirmed. 

This  was  a  suit  for  possession  of  land 
and  cancellation  of  tbe  claim  of  appellants 
as  a  cloud  on  the  title  of  appellees.  Tlie 
land  in  controTersy  had  been  the  homestead 
of  El  Bardwell  and  wife.  They  executed  a 
deed  to  their  son,  W.  W.  Bardwell,  through 
whom  api)ellees  claim  title.  This  deed  was 
signed  In  September,  1004,  by  EL  Bardwell, 
and  properly  acknowledged.  Mrs.  Elizabeth 
Bardwell,  his  wife,  signed  and  acknowledged 
tbe  deed  in  May,  1905.  Each  signed  and  ac- 
knowledged with  the  consent  of  the  other, 
and  tbe  deed  was  properly  recorded.  In  the 
fkU  of  1006  W.  W.  Bardwell,  not  having  paid 
any  part  of  tbe  purchase  money,  gave  back 
this  deed  to  E.  Bardwell;  appellants  con- 
tending that  it  was  done  In  tbe  belief  that 
tiUs  amounted  to  a  reconveyance  to  B.  Bard- 
well. W.  W.  Bardwell,  however,  denies  that 
this  was  bis  intention,  bnt  that  he  gave  the 
deed  into  the  keeping  of  bis  parents  with  the 
understanding  that  the  proi)erty  would  re- 
vert to  blm.  In  February,  1006,  B.  Bard- 
well and  wife  executed  a  deed  to  appellants, 
Howell  and  wife,  the  consideration  being  for 
love  and  affection,  and  imder  this  deed  they 
aaaci't  claim  of  title  to  the  land  in  contro- 
versy. In  1907  W.  W.  Bardwell  executed  a 
deed  to  appellees,  Hill  and  others,  for  a  con- 
sideration of  (400.  Thereafter  they  brought 
ttilB  suit  Tbe  defense  set  up  by  tbe  appel- 
lants is  that  the  deed  from  B.  Bardwell  and 
wife  to  W.  W.  Bardwell  was  void,  because 
It    lacked   contemporaneous  assent  of  hus- 


band and  wife  In  Its  execution;  next,  that, 
even  If  tbe  above  deed  was  valid,  appellees 
were  estopped  to  assert  title  against  appel- 
lants because  of  full  knowledge  and  notice 
of  the  true  facts  of  the  case.  They  further 
contend  that  under  their  deed  from  B.  Bard- 
well and  wife  tbey  took  at  least  the  inter- 
est of  their  grantors  In  tbe  land — that  is, 
a  claim  for  f400  purchase  money — and  there- 
fore retained  a  claim  for  tbis  unpaid  pur- 
chase price,  since  all  parties  to  the  suit  were 
fully  acquainted  with  tbe  fact  that  the  pur- 
chase money  had  never  been  paid.  They 
base  their  contention  upon  section  2444  of 
the  Code  of  1892,  which  is  as  follows:  "All 
alienations  and  warranties  of  lands  purport- 
ing to  convey  or  pass  a  greater  estate  than 
the  grantor  may  lawfully  convey  or  pass, 
shall  operate  as  alienations  or  warranties  of 
so  much  of  tbe  right  and  estate  In  such 
lands  as  the  grantor  could  lawfully  convey, 
but  shall  not  pass  or  bar  tbe  right  to  tbe 
residue  of  the  estate  purporting  to  be  con- 
veyed; nor  shall  the  alienation  of  any  par- 
ticular estate  on  which  a  remq.inder  may  de- 
pend, whether  such  alienation  be  by  will  or 
other  writing,  nor  tbe  union  of  such  i>ar- 
tlcular  estate  with  the  Inheritance,  by  pmr- 
chase  or  by  descent,  so  operate,  by  merger 
or  otherwise,  as  to  defeat,  impair,  or  in  any 
way  affect  such  remainder."  From  a  Judg- 
ment for  complainants,  defendants  appeal. 

Creekmore  &  Stone,  for  appellants.  A.  T. 
%nith,  for  appellees. 

FLETCHEIR,  J.  While  It  is  true  that  tbe 
husband  signed  and  acknowledged  the  deed 
conveying  tbe  homestead  in  September,  and 
the  wife's  signature  and  acknowledgment 
bear  date  of  the  May  following,  yet  both 
signed  tbe  same  Instrument  in  furtherance 
of  an  Intention  to  which  there  was  mani- 
festly a  common  and  contemporaneous  as- 
sent This  case  is  totally  unlike  Duncan  v. 
Moore,  67  Miss.  136,  7  South.  221,  in  which 
case  tbe  alleged  assent  of  the  wife  was  evi- 
denced by  a  separate  deed  of  conveyance, 
executed  by  the  wife  subsequent  to  the  hus- 
band's deed,  and  made  without  the  bus- 
band's  consent  In  the  case  before  us  the 
wife  signed  with  tbe  full  knowledge  and 
consent  Of  the  husband,  and  this  is  surely 
sufficient 

Upon  the  point  made  as  to  the  conveyance 
from  Bardwell  to  Howell  operating  as  an 
assignment  to  Howell  of  Bardwell's  Hen 
for  the  unpaid  purchase  money,  we  think  It 
Is  clear  that  section  2444  of  the  Annotated 
Code  of  1892  is  without  application.  That 
statute  deals  with  an  estate  in  lands,  and 
the  right  which  a  vendor  has  to  subject  tbe 
land  sold  to  tbe  payment  of  the  purchase 
money  is  not  such  a  "right  or  estate  in  the 
lands"  as  this  statute  contemplates.  This 
debt  goes  to  tbe  personal  representative  of 
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the  deceased  vendor,  and  not  to  the  junior 
grantee  of  the  landa 

There  being  no  satisfactory  evidence  of 
estoppel,  the  legal  title  must  iHrevall,  and 
that  Is  clearly  shown  to  be  in  the  appellees. 

Affirmed. 

(86  Miss.  639) 

STATE  FIBB  INS.  OO.  et  al.  v.  MOBRISON. 
(No.  13,793.) 

(Sapreme  Conrt  of  Mississippi.    Jan.  18,  1000.) 

Appeai.  and  Bbbob  ((  350*) — Rioht  to  Ap- 

PEAI/— DlSCBETlO  N . 

Under  Cbde  1906,  |  84,  providing  that, 
when  a  demurrer  is  overmled,  demarrant  may 
appeal  to  the  Supreme  Court  without  being  first 
compelled  to  answer,  bat  that  the  appeal  must 
be  allowed  by  the  court  or  chancellor,  it  is  dis- 
cretionary with  the  trial  court  or  chancellor 
whether  an  appeal  shall  be  allowed. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  (  1936 ;    I>ec.  Dig.  1  359.  •] 

Appeal  from  Chancery  Court,  Hinds  Goon- 
ty;   O.  Q.  Lyell,  Chancellor. 

"To  be  officially  reported." 

Bill  by  D.  J.  Morrison  against  the  State 
Fire  Insurance  Company  and  others.  De- 
fendants apply  for  a  review  of  the  chancel- 
lor's action  In  denying  an  appeal  from  an 
order  overruling  a  demurrer  to  the  bill.  Pe- 
tition disallowed. 

McLaurln,  Annlstead  ft  Brien,  for  appel- 
lants.   Qreen  ft  Green,  for  appellee. 

MAYBS,  J.  D.  J.  Morrison  filed  a  bill  In 
the  chancery  court  of  Hinds  county  against 
the  State  Fire  Insurance  Company  and  oth- 
ers. For  the  purpose  of  deciding  the  ques- 
tion presented  to  the  court  by  this  applica- 
tion, it  is  unnecessary  to  recite  the  facts 
contained  In  the  bill.  A  demurrer  to  the 
bill  was  filed  by  the  defendants  and  over- 
ruled by  the  chancellor.  The  chancellor  was 
applied  to  for  an  appeal,  under  section  34 
of  the  Code  of  1906,  which  was  refused, 
whereupon  an  application  is  made  to  this 
court,  under  section  4908  of  the  Code  of 
1906,  tor  the  pnrpose  of  having  the  chancel- 
lor's action  In  denying  the  appeal  reviewed. 

It  is  urged  that  the  appeal  is  a  matter  of 
right  under  section  34  of  the  Code  of  1906. 
Unless  the  appeal  Is  a  matter  of  right,  an 
examination  of  the  record  convinces  us  that 
the  decree  of  the  chancellor  overruling  the 
demurrer  was  not  such  an  abuse  of  discre- 
tion as  would  warrant  this  court  In  grant- 
ing an  appeal  over  his  refusal.  Section  34 
of  the  Code  of  1906  provides  that  "when  a 
demurrer  shall  be  overmled  In  a  chancery 
court,  or  by  the  chancellor  In  vacation,  the 
party  demurring  may  appeal  to  the  Supreme 
Court,  without  being  first  compelled  to  an- 
swer; and,  If  the  decree  be  affirmed,  the 
cause  shall  be  remanded,  to  be  proceeded 
with  according  to  the  practice  of  the  court ; 
but  such  appeal  must  be  applied  for,  and 


bond  given,  wltbln  ten  days  after  the  de- 
murrer is  overruled.  If  in  term  time,  and  if 
decided  In  vacation  within  thirty  days  aftor 
the  decree  is  filed  In  the  proper  office.  Such 
appeal  must  be  allowed  by  the  court  or  the 
chancellor;  but  the  appeal  bond  may  be  ap- 
proved by  the  court  or  chancellor,  or  the 
clerk." 

It  is  seen  from  this  section  that  a  different 
mode  of  appeal  Is  prescribed  where  the  ap- 
peal Is  sought  to  be  taken  from  a  decree 
arising  under  section  34  from  that  provided 
for  where  the  appeal  Is  a  general  appeal 
under  section  41.  Where  the  appeal  Is  tak- 
en under  section  41,  the  clerk  of  the  conrt 
where  the  Judgment  or  decree  was  rendered 
is  authorized  to  grant  the  appeal,  except  in 
such  cases  as  the  law  provides  that  the  ap- 
peal shall  be  granted  by  the  court  or  chan- 
cellor. There  could  be  no  reason  for  making 
It  imperative  that  an  appeal  under  section 
84  shall  be  by  the  conrt  or  chancellor,  un- 
less It  be  that  this  was  done  In  order  that 
the  chancellor  might  determine  whether  or 
not  such  appeal  should  be  granted.  It  Is 
our  view  of  this  statute  that  the  very  reason 
why  it  denies  the  clerk  the  power  to  grant 
an  appeal  in  cases  arising  under  It,  and  re- 
quires that  such  appeal  shall  only  be  granted 
by  the  court  or  chancellor,  was  because'  It 
was  the  Intention  of  the  Legislature  to  vest 
the  court  or  chancellor  with  the  discretion 
to  say  whether  or  not  such  appeal  should  be 
allowed. 

The  cases  cited  by  counsel  making  the 
application  for  appeal  have  no  application 
to  the  statute  as  It  now  exists.  The  deci- 
sions referred  to  were  made  before  the 
change  In  the  law  to  be  found  at  the  dose 
of  section  34. 

The  petition  for  appeal  la  disallowed. 


(*>  Min.  e4S) 
MUBPHY  V.  HUTCHINSON.  (No.  13,S4».) 
(Sapreme  Conrt  of  Mississippi.  Jan.  29,  1909.) 
E3LECTI0N    or    Beicedibs    (I    8*)  —  Action 

AOAIRBT   PBIHCIFAI. 

A  creditor  who,  having  a  ri$rht  of  action 
against  either  the  principal  or  the  agent,  elects 
to  sue  the  principal,  with  knowledge  of  .the  facts 
and  the  law,  cannot,  after  proceeding  to  judg- 
ment, though  nnsQccessful,  sue  the  agent. 

[Ed.  Note.— For  other  cases,  see  Election  of 
Bemedies,  Cent  Dig.  I  4 ;  Dec.  Dig.  (  3.*] 

Appeal  from  Circuit  Court,  Lowndes  Coun- 
ty;   Bobert  F.  Cocheran,  Judge. 

Action  In  a  Justice's  court  by  B.  J.  Mur- 
phy against  W.  N.  Hutchinson.  Plaintiff  had 
Judgment;  but,  on  appeal  to  the  circuit 
court.  Judgment  was  rendered  for  defendant, 
and  plaintiff  appeals.     Affirmed. 

B.  J.  Murphy  brought  suit  against  W.  N. 
Hutchinson  In  the  court  of  a  Justice  of  thf» 
peace  for  medical  services  alleged  to  have 
been  rendered  tenants  on  the  place  belong- 
ing to  defendant's  mother  and  managed  by 
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defendant.  Plaintiff  recovered  In  the  jva- 
tlce'B  court,  and  on  appeal  to  the  circuit 
court  a  .peremptory  Instruction  was  glren  for 
defendant;  It  being  shown  that  Mrs.  Blonla 
Hntdtinson,  the  mother  of  defendant,  had 
already  been  sued  by  Murphy  on  the  Identi- 
cal account,  said  salt  having  resulted  in  a 
Judgment  for  defendant,  Mrs.  Hutchinson, 
and  that  Murphy,  having  elected  to  sue  Mrs. 
Hutchinson,  instead  of  her  agent,  was  estop- 
ped to  proceed  against  the  agent,  though  un- 
successful in  the  first  suit  The  appeal  in 
this  case  was  dismissed  by  the  court  on  Its 
own  motion.  See  47  South.  666.  Afterwards, 
Ml  motion  of  appellant,  it  was  reinstated  on 
the  docket  and  heard  on  its  merits. 

James  T.  Harrison  and  McWilUe  &  Thomp- 
son, for  appellant  Z.  P.  Landrum,  for  ap- 
pellee. 

FLETCHER,  J.  The  peremptory  instruc- 
tion in  this  case  was  manifestly  based  upon 
the  theory  that  Dr.  Murphy,  being  free  to 
cue  either  Mrs.  Hutchinson,  the  principal,  or 
W.  N.  Hutchinson,  the  agent,  elected  to  hold 
the  principal,  and,  having  prosecuted  a  suit 
against  Mrs.  Hutchinson  to  final  judgment, 
was  estopped  to  proceed  against  the  agent, 
though  unsuccessful  In  the  first  action.  This 
question  Involves  the  doctrine  of  election  of 
remedies,  a  subject  on  which  there  is  consid- 
erable conflict  In  the  authorities. 

It  should  be  stated  that  In  this  case  Dr. 
Mupby  testifies  that  at  the  time  the  medical 
services  were  rendered  he  had  no  knowledge 
ttiat  W.  N.  Hutchinson  was  acting  as  his 
mother's  agent,  but  that  the  credit  was  ex- 
tended to  Hutchinson  as  the  principal  debt- 
or. This  accounts  for  the  admitted  fact  that 
the  account  was  charged  to  Hutchinson,  and, 
of  coarse,  since  Dr.  Murphy  was  dealing  with 
the  agent  of  an  undisclosed  principal,  the 
agent  could  be  held  to  personal  liability  if 
the  creditor  so  desires.  It  Is  equally  well 
settled  that  Dr.  Murphy,  after  ascertaining 
that  young  Hutchinson  was  acting  for  his 
mother,  could  elect  to  hold  the  principal,  ev- 
en though,  at  the  time  the  debt  was  made, 
there  was  no  disclosure  of  the  agency.  Keep- 
taig  these  elementary  principles  in  mind,  we 
observe  that  Dr.  Murphy  mad^  out  hla  ac- 
count against  W.  N.  Hutchinson  and  turn- 
ed the  same  over  to  his  attorney  for  collec- 
tion. The  attorney  advised  Murphy  that 
Mrs.  Hutchinson  was  the  owner  of  the  plan- 
tation, and  that  W.  N.  Hutchinson  was  only 
ber  managing  agent,  and  that  Mrs.  Hutchin- 
son was  in  law  responsible  for  the  debt  The 
attorney  states  that  since  be  bad  his  remedy 
against  either  party,  he  concluded  to  proceed 
against  Mrs.  Hntchinson  as  being  the  more 
solvent  of  the  two,  which  was  accordingly 
done.  In  this  trial  W.  N.  Hutchinson  was 
(ubpcenaed  as  a  witness  for  the  plaintiff, 
and  testlfled  that  he  was  acting  as  his 
mother's  agent  It  is  therefore  clear  that 
Dr.  Murphy  was  correctly  Informed  as  to 
the  tacts  and  properly   advised  as  to  the 


law  at  the  time  he  instituted  his  action 
against  the  principal,  Mrs.  Hutchinson. 

Dr.  Murphy  was  defeated  in  this  suit 
there  being  an  adverse  verdict  of  the  Jury,  in 
the  Justice's  court  We  have  no  possible  way 
of  knowing  what  considerations  were  Influ- 
ential with  the  Jury;  but  giving  effect  to 
all  the  prestunptlons  that  the  law  attaches 
to  the  action  of  every  court  tte  plaintiff  could 
not  have  been  defeated  because  he  had  sued 
the  wrong  party,  since  the  agency  of  W.  N. 
Hntchinson  was  admitted,  and  there  can  be 
no  dispute  as  to  the  principal's  liability  for 
the  contracts  of  the  agent  made  in  reference 
to  the  business  which  the  agent  was  employ- 
ed to  perform.  The  presumption  must  there- 
fore be  indulged  that  Dr.  Murphy  was  de- 
feated In  his  salt  because  the  Jury  was  not 
satisfied  as  to  the  merit  of  plaintiff's  de- 
mand, considered  entirely  apart  from  any 
question  of  which  party  was  the  responsible 
one.  After  this  first  suit  was  finally  dis- 
posed of,  Dr.  Murphy  brings  a  second  suit 
upon  the  identical  account  litigated  In  the  first 
action,  but  against  W.  N.  Hutchinson,  the 
agent  relying  upon  the  fact  that  he  had 
made  the  account  without  disclosing  the 
agency.  We  are  therefore  confronted  with 
the  question  whether  a  creditor,  free  to  sne 
either  principal  or  agrent  who  elects  to  pro- 
ceed against  the  principal,  with  full  and  cor- 
rect knowledge  both  of  the  facts  and  the 
law  governing  his  case,  can,  after  prosecut- 
ing Ills  case  to  Judgment  bring  another  suit 
against  the  agent  npon  the  Identical  account 
first  sued  on. 

We  are  fully  aware  of  the  fact  that  our 
own  court  has  been  slow  to  give  effect  to 
the  doctrine,  elsewhere  widely  accepted,  that 
a  person  with  an  unredressed  grievance,  and 
with  two  Inconsistent  courses  open  to  him, 
will  be  held  to  have  finally  abandoned  one 
of  these  courses  merely  because  he  has  en- 
tered upon  another.  The  doctrine,  so  far  as 
Mississippi  Is  concerned,  has  been  carefully 
limited  and  guarded.  Perhaps  the  fullest 
consideration  of  the  question  to  be  found  in 
our  Rep<nrts  is  found  in  the  opinion  of  Judge 
Campbell  in  response  to  the  suggestion  of 
error  in  Madden  v.  Louisville,  etc.,  R.  R. 
Co.,  66  Miss.,  258,  6  South.  181.  This  opin- 
ion, while  distinctly  stating  that  while  the 
doctrine  of  election  is  sound,  and  Is  to  be 
recognized  and  applied  by  our  courts  In  prop- 
er cases,  yet  it  must  not  be  applied  when  the 
party  sought  to  be  bound  by  the  election  acts 
without  full  knowledge  of  his  legal  rights 
as  determined  by  the  application  of  correct 
principles  of  law  to  a  state  of  facts  of  which 
he  has  full  knowledge.  So  in  Conn  v.  Bem- 
heimer,  67  Misa  498,  7  South.  345,  it  was  held 
that  because  appellee  had  mistakenly  insti- 
tuted an  action  of  replevin  in  a  case  where  that 
form  of  action  would  not  lie,  be  was  not  pre- 
cluded from  prosecuting  a  proper  action  in  an- 
other forum.  So  in  Tucker  v.  Wilson,  68 
Miss.  693,  0  South.  898,  the  doctrine  was  not 
applied,  for  the  manifest  reason  that  corn- 
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plalnants  In  their  first  salt  bad  no  proper 
conception  of  the  course  best  adapted  to  pre- 
serve their  rights.  These  cases  do  not  pur- 
port to  deny  the  application  of  the  doctrine 
to  proper  cases,  but  do  so  limit  and  restrict 
Its  application  that  it  can  prevail  only  when 
the  electing  party  acts  with  full  knowledge 
of  his  rights. 

We  cannot  resist  the  conclusion  that  Dr. 
Murphy  so  acted  when  he  brought  his  suit 
against  Mrs.  Hutchinson,  the  principal.  We 
have  shown  that  he  was  told  of  the  agency 
and  correctly  advised  as  to  the  law  govern- 
ing such  casea  Since  our  own  cases  do  not 
deal  with  this  precise  state  of  case,  let  us 
look  a  little  to  the  authorities  elsewhere. 
Mr.  Wharton  thus  states  the  rule:  "In  or- 
der to  relieve  the  principal,  there  must  be 
something  equivalent  to  an  election  not  to 
charge  the  principal;  and  whether  there  Is 
such  an  election  Is  a  question  of  fact,  which 
Is  not  determined  by  charging  the  agent  after 
knowledge  of  the  principal.  As  wUl  present- 
ly be  seen,  after  the  agent  has  been  sued 
to  judgment,  the  right  to  revert  to  the  prin- 
cipal, by  the  technical  rules  of  the  English 
common  law,  Is  lost  But  an  affidavit  of 
proof  In  bankruptcy,  filed,  but  not  further 
proceeded  upon,  and  countermanded.  Is  not 
an  election,  precluding  recourse  to  the  prin- 
cipal. And  It  Is  Intimated,  though  not  de- 
cided, that  merely  commencing  suit  against 
the  agent  does  not  operate  as  an  election 
which  discharges  the  principal.  But  If  the 
third  party  accepts  the  individual  obligation 
of  the  agent  under  circumstances  indicating 
an  Intent,  with  full  knowledge  of  all  the 
facts,  to  give  sole  credit  to  the  agent,  and 
to  abandon  all  claim  against  the  principal, 
then  his  election  will  bind  him,  and  he  can- 
not subsequently  resort  to  the  principal.  Un- 
less this  distinctly  appears,  however,  he  is 
not' concluded  by  the  form  of  the  contract 
There  Is  much  reason  for  the  position  that 
the  mere  taking  of  Judgment  against  the 
agent  under  such  circumstances,  should  not, 
when  the  Judgment  is  unsatisfied,  extinguish 
the  debt  Judge  Story  has  given  his  opinion 
to  this  effect  aud  he  cites  Mr.  Llvermore  as 
authority.  But  a  subsequent  English  case 
haa  rejected  this  conclusion,  maintaining 
that,  if  the  agent  be  sued  to  Judgment,  this 
Judgment  though  unsatisfied,  is  a  bar  to  pro- 
ceedings against  the  principal.  The  case  be- 
fore the  court  was  a  suit  against  the  master 
on  a  bill  of  lading ;  but  the  rule  was  de- 
clared to  apply  to  all  suits  based  on  the  re- 
lation of  master  and  servant" 

Turning,  now,  to  the  Ekigllsh  case  referred 
to  in  the  text,  which,  indeed,  may  be  said 
to  be  the  leading  case  on  the  subject,  since 
it  is  constantly  cited  in  nearly  all  the  well' 
considered  cases  on  the  subject  we  find  it 
stated:  "If  this  were  an  ordinary  case  of 
principal  and  agent  where  the  agent  having 
made  a  contract  In  his  own  name,  has  been 
sued  on  it  to  judgment  there  can  be  no  doubt 
that  no  second  action  would  be  maintainable 


against  the  principal.  The  rery  expression 
that  where  a  contract  Is  so  made  the  con- 
tractee  has  an  election  to  sue  agent. or  prin- 
cipal supposes  he  can  only  sue  one  of  them ; 
that  is  to  say,  sue  to  judgment  For  It  may 
be  that  an  action  against  one  might  be  dis- 
continued, and  fresh  proceedings  be  well  tak- 
en against  the  other."  Priestly  v.  Fernle,  3 
Hurl.  &  C.  977.  It  may  be  here  remarked  In 
passing  that  this  case  utterly  repudiates  the 
statement  from  Story  on  Agency,  291,  refer- 
red to  above  in  the  quotation  from  Whartor*. 
and  demonstrates  that  it  was  based  on  a 
misconception  of  the  doctrine  announced  In 
Llvermore  on  Agency,  207.  We  think  there 
can  be  no  doubt  that  the  English  rule  is  as 
Just  stated,  and  that  it  is  there  well  estab- 
lished. Paterson  t.  Gandasequi,  15  East,  62 ; 
Addison  v.  Gandasequl,  4  Taunt  S74. 

Coming  to  the  American  cases,  we  do  not 
find  that  they  are  In  such  complete  accord 
as  In  England.  But  we  think  most  of  the 
authorities,  holding  that  there  can  be  no  final 
election  in  the  case  of  principal  and  agent 
unless  Judgment  has  actually  been  obtained 
and  satisfied,  have  their  origin  In  the  case 
of  Beymer  v.  Bonsall,  79  Pa.  29&  But  the 
opinion  In  this  case  does  not  undertake  to 
cite  any  authority  or  give  any  reason  for  the 
rule,  contenting  Itself  with  the  bare  an- 
nouncement that  the  agent  can  escape  lia- 
bility only  by  satisfying  the  demand.  This 
case  was  referred  to  in  Cobb  v.  Knapp,  71  N. 
T.  348,  27  Am.  Rep.  61,  a  case,  however, 
where  the  only  point  actually  decided  was 
that  the  commencement  of  an  action  does  not 
sufficiently  show  an  election.  To  the  same 
effect  is  Nason  v.  Cockroft,  3  Duer  (N.  T.) 
30S,  309.  But  the  view  of  the  New  York 
court  upon  full  consideration,  is  thus  ex- 
pressed: "Now,  according  to  the  averments 
in  the  complaint,  Poole,  the  agent  was  liable 
originally.  Inasmuch  as  it  is  stated  that  be 
purchased  the  property  and  promised  pay- 
ment without  disclosing  his  agency.  So,  too, 
a  right  of  recovery  existed  against  O'Don- 
oghue,  the  principal,  when  discovered;  but 
the  plaintiff,  while  be  might  elect  which  of 
them  he  would  hold  responsible,  could  not 
have  a  recovery  against  both.  Meeker  v. 
Claghorn,  44  N.  Y.  349.  In  the  case  in  hand 
the  plaintiff,  the  vendor,  had,  according  to 
the  statement  in  the  complaint  an  undoubted 
option  as  to  which  be  would  hold  liable  for 
the  goods  sold.  Both  principal  and  agent 
were  equally  responsible  to  him.  The  ques- 
tion, then.  Is  whether  it  appears  that  he  had 
made  a  binding  selection  of  the  principal, 
O'Donoghue,  as  his  debtor.  Had  he  proceed- 
ed to  Judgment  against  the  latter  on  tbe 
claim,  he  would  be  held  concluded  by  his 
election.  Curtis  v.  Williamson,  11  Eng.  Rep. 
(Moak's  Notes)  149,  and  Priestly  v.  Fernle, 
there  cited.  But  will  a  proceeding  at  law  on 
the  claim,  short  of  Judgment,  be  conclusive  of 
an  election?  This  question  was  considered 
In  the  cases  last  cited,  and  it  was  there  de- 
cided that  whilst  a  Judgment  against  prln- 
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clpal  or  agent,  even  without  satisfaction, 
would  constitute  a  concloBire  election,  yet 
tliat  no  legal  proceeding  short  of  Judgment 
would  have  that  effect  So  Judge  Oakley 
•aid  in  Nason  ▼.  Ciockroft,  3  Duer  (N.  T.)  368, 
369,  when  speaking  to  this  point,  that  it  was 
clear  that  the  mere  commencement  of  a  suit 
against  the  principal  would  not  discbarge  the 
agent  The  remark  of  the  court  in  Beymer 
T.  Bonsall,  79  Pa.  298,  300,  is  perhaps  too 
strong.  It  Is  there  said  that  the  agent,  being 
already  liable  on  his  contract,  can  be  dis- 
charged only  by  satisfaction  of  it  by  him- 
self or  another.  According  to  the  authori- 
ties, then,  the  commencement  of  this  action 
against  O'Donoghue,  the  principal,  no  Judg- 
ment having  been  entered  against  her,  does 
not  bar  the  plaintiff's  action  against  Poole, 
the  agent  The  plaintiff  may  discontinue 
against  O'Donoghue."  Mattlage  r.  Poole,  15 
Hun  (N.  T.)  556. 

In  a  somewliat  earlier  case  the  New  Tork' 
Goort  of  Common  Pleas  followed  the  English 
rule  In  saying:  "If  an  agent  make  a  con- 
tract In  his  own  name,  the  party  with  whom 
It  Is  made  may  sue  the  agent  as  principal,  or, 
if  he  elect  to  do  so,  may  sue  the  real  prin- 
cipal. He  has  bis  option  to  sue  either,  but 
be  cannot  sue  both ;  for,  when  he  sues  the 
principal,  he  affirms  the  fact  that  the  other 
was  acting  simply  as  an  agent."  Borell  v. 
Newell,  3  Daly  (N.  T.)  233.  The  Supreme 
Court  of  New  Tork  In  a  later  case  laid  down 
the  rale  that,  while  the  mere  bringing  of  a 
suit  does  not  evidence  a  conclusive  election, 
yet  that  if  the  first  case  actually  proceeded 
to  Judgment  though  adverse  to  the  plaintiff, 
be  would  be  precluded  from  instituting  a 
subsequent  suit  against  the  other  party,  and 
in  support  of  this  statement  there  Is  cited 
the  great  authority  of  Chancellor  Kent  in 
Sanger  v.  Wood,  3  Johns.  Ch.  (N.  Y.)  416w 
Bqultable  Foundry  Co.  v.  Hersee,  33  Hun  (N. 
T.)  169.  To  the  same  effect  Is  the  Connec- 
ticnt  court  In  Jones  v.  JEtna.  Ins.  Co.,  14  Conn. 
501.  and  the  Massachusetts  court  In  KIngsley 
T.  Davis,  104  Mass.  178,  where  it  Is  said  that. 
If  with  full  knowledge  of  all  the  facts  the 
creditor  elects  to  hold  the  agent,  he  cannot 
afterwards  resort  to  the  principal.  The  Geor- 
gia court  Is  In  line  with  these  authorities, 
holding  that  if  the  "creditor  elected  to  go  on 
the  principal,  after  the  fact  of  agency  Is  as- 
certained, the  agent  Is  no  longer  liable." 
Garrard  v.  Moody,  48  Ga.  96. 

Not  to  multiply  citations,  we  reach  the  con- 
doislon  that  the  correct  rule  is  summed  up 
in  the  note  to  Fowler  v.  Bowery  Savings 
Bank,  10  Am.  St  Rep.,  at  page  494,  where, 
after  mentioning  Beymer  v.  Bonsall,  supra, 
and  other  cases  In  line  therewith,  it  is  stated: 
"In  regard  to  this  latter  line  of  authorities, 
ft  may  be  observed  that  while  the  mere  insti- 
tntlOD  of  an  action  should  plainly  not  con- 
clusively determine  one's  election.  In  the  case 
■it  principal  or  agent,  yet  if  the  action  is  com- 


menced with  foil  knowledge  of  one's  rights, 
or  any  other  case  against  the  agent  it  should 
be  a  bar  to  a  subsequent  action  against  the 
principal,  and  vice  versa;  for  by  suing  the 
agent  the  third  person  disaffirms  the  agency, 
while  by  suing  the. principal  he  affirms  the 
fact  that  the  other  was  acting  simply  as 
agent" 

We  have  not  undertaken  to  explore  the  en- 
tire field  of  cases  dealing  with  the  doctrine 
of  election  of  remedies,  but  liave  confined  our 
observations,  though  not  our  research,  to  au- 
thorities dealing  with  the  application  of  the 
doctrine  to  the  precise  point  under  considera- 
tion, which  has  to  do  with  the  law  of  prin- 
cipal and  agent  Nor  have  we  taken  notice 
of  cases  like  Maple  v.  Cincinnati,  etc..  By.  Co., 
40  Ohio  St  318.  48  Am.  Rep.  685,  which 
deals  essentially  with  actions  against  prin- 
cipal and  agent,  and  who  are  also  Joint  tort- 
feasors ;  the  action  being  In  substance  one  of 
tort.  Bearing  In  mind  the  undisputed  fact 
that  the  first  action  against  Mrs.  Hutchinson 
was  brought  with  full  knowledge  of  all  the 
material  facts  and  after  correct  advice  as  to 
the  law,  we  conclude  that  the  appellant,  hav- 
ing made  his  election  and  had  his  day  in 
court,  cannot  retry  the  same  facts  in  an  in- 
dependent suit  against  the  agent  upon  the 
Identical  Issues  before  litigated,  and  that  the 
learned  Judge  below  correctly  gave  the  i>er- 
emptory  charge  for  the  defendant. 

Affirmed. 


(94  Ulss.  S60) 
COLEMAN  V.  STATE.    (No.  13,519.) 
(Supreme  0>urt  of  Mississippi.    Jan.  18,  1909.) 

1.  Weapows  (I  17*)  —  Statutes—  "Point"  — 

Code  1906,  f  1045,  makes  it  an  offense  to 
"point  or  aim"  a  gun,  etc.  Defendant  was  in- 
dicted, for  that  be  did  "point  and  aim"  a  pistol 
at  and  toward  prosecutor,  etc.,  and  was  found 
guilty  as  diargea.  Held,  that  the  words  "point" 
and  "aim,"  as  used  in  such  eection,  were  syn- 
onymous, and  defendant  was  therefore  charged 
and  convicted  of  but  a  single  offense. 

[Ed.  Note. — For  other  cases,  see  Weapons, 
Cent.  Dig.  I  24 ;   Dec.  Dig.  |  17.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  p.  7570.] 

2.  indtctmkht  and  infobmation  (j  125*)— 
Offenses  in  the  Axtebnative. 

Where  a  statute  makes  punishable  the  do- 
ing of  one  thing  "or"  another,  the  person  who 
in  one  transaction  does  all  violates  the  statute 
but  once,  incurring  but  a  single  penalty,  so  that 
an  indictment  may  properly  allege  in  a  single 
count  that  defendant  did  as  many  of  the  forbid- 
den things  as  the  pleader  chooses,  employing  the 
conjunction  "and'  where  the  statute  uses  "or," 
without  subjecting  the  indictment  to  the  charge 
of  duplicity. 

[FA.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  i  381;  Dea  Dig. 
i  125.»] 

Appeal  from  Circuit  C!ourt,  Covington 
Ck>unty;   B.  I<.  Bullard,  Judge. 

A.  Coleman  was  convicted  of  pointing  and 
aiming  a  pistol,  and  he  appeals.    Affirmed. 


'•yor  oUwr  caMs  ■••  lam*  topic  and  lectlon  NUMBER  in  Dec.  *  Am.  Diss.  VXtt  to  data,  *  Reporter  ladexw 


Digitized  by 


Google 


182 


48  SOUTHERN  BEPOBTEB. 


Oilm. 


The  indictment  In  this  case  alleges  that  the 
defendant  "did  unlawfully  and  intentionally 
point  and  aim  a  pistol  at  and  towards  one 
McQueen,  not  in  necessary  defense  or  In  the 
lawful  discbarge  of  official  duties,  contrary," 
etc  On  the  trial  the  court  instructed  the 
jury,  at  the  Instance  of  the  state,  that  if 
they  believed  "that  the  defendant  willfully 
pointed  or  aimed  a  pistol  at  and  towards  Mc- 
Queen, not  in  his  necessary  self-defense  nor 
in  the  lawful  discharge  of  official  duties," 
etc.,  then  they  should  find  him  guUty.  On  ap- 
peal it  is  contended  that  two  offenses  are 
charged  in  the  indictment  "pointing  and  aim- 
ing," and  that  appellant  was  couTlcted  of 
pointing  and  aiming;  that  is,  he  was  charged 
with  both  and  convicted  of  one.  The  statute 
(section  1045  of  the  Code  of  190Q  makes  it 
a  criminal  offense  to  "point  or  aim"  a  gun, 
etc.  From  a  verdict  of  guilty  as  charged, 
this  appeal  is  prosecuted. 

Shannon  &  Street,  for  appellant  Geo.  But- 
ler, Asst.  Atty.  Qen.,  for  the  State. 

FLETCHER,  J.  We  do  not  thhik  there  Is 
any  substantial  distinction  between  the  terms 
"point"  and  "aim,"  as  these  words  are  em- 
ployed In  section  1045  of  the  Code  of  1906. 
Both  words  are  used  in  the  statute  to  convey 
precisely  the  same  meaning;  the  oCCense  con- 
sisting in  Intentionally  so  directing  a  gun  or 
pistol  as  that  its  discharge  will  endanger  hu- 
man life.  There  Is  an  evident  distlQctlon  be- 
tween this  statute  and  the  statute  on  the 
subject  of  arson,  considered  in  Bist  v.  State 
(Miss.)  47  South.  433. 

Even  if  there  were  some  real  distinction 
between  these  practically  synonymous  ex- 
pressions, no  error  was  committed  in  the  trial 
of  this  case,  since  it  is  settled:  "A  statute 
often  makes  punishable  the  doing  of  one 
thing,  or  another,  sometimes  thus  specify- 
ing a  considerable  number  of  things.  Then, 
by  proper  and  ordinary  construction,  a  per- 
son who  In  one  transaction  does  all  vio- 
lates the  statute  but  once,  and  incurs  only 
one  penalty.  Yet  he  violates  it  equally  by  do- 
ing one  of  the  things.  Therefore  the  indict- 
ment on  such  a  statute  may  allege,  in  a  single 
count,  that  the  defendant  did  as  many  of  the 
forbidden  things  as  the  pleader  chooses,  em- 
ploying the  conjunction  'and'  where  the  stat- 
ute has  'or,'  and  it  will  not  be  double,  and  it 
will  be  established  at  the  trial  by  proof  of 
any  one  of  them."  1  Bishop's  Grim.  Proc.  t 
436. 

Affirmed. 


HUMPHREYS  v.  McPABLAND. 

(No.  13,724.) 

(Supreme  Court  of  Mississippi.    Jan.  18,  1909.) 

Appeai.  and  Ebbob  (§  20*)— Bono— JuBncB's 

COUBT. 

Appeal  from  circuit  court,  in  a  case  orig- 
inating in  a  justice's  court,  will  l>e  dismissed 


for  want  of  Jurisdiction;  there  being  no  bond 
in  the  record  on  the  appeal  from  the  jnstioa  ta 
the  circuit  court. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  {  20.*]    ■ 

Appeal  from  Circuit  Court,  Yalobusha 
County;   Sam  O.  Cook,  Jndga 

"To  be  officially  reported." 

Action  between  Ed.  Humphreys  and  W.  B. 
McFarland.  From  an  adverse  judsmen^ 
Humphreys  appeals.    Dismissed. 

See,  also,  4S  South.  1027. 

H.  T.  Blount,  for  appellant  Klmmona  & 
Klmmons,  for  appellee. 

WHITFIELD,  0.  X  This  case  originated 
in  the  court  of  the  Justice  of  the  peace. 
There  is  no  bond  in  the  record  on  the  appeal 
from  the  Justice's  court  to  the  circuit  court 

We  are  therefore  without  Jurisdiction,  and 
the  appeal  la  dismissed. 


JOHNSON  T.  MARSHALL.    (No.  13,430.) 
(Supreme  Court  of  Mississippi.    Jan.  18,  1909.) 

Appeai,  and  Ebbob  (I  20*)— BoNi>->luBncK'a 

Case. 

An  appeal  from  circuit  court  in  a  case  orig- 
inating in  a  Justice's  court,  will  be  dismissed  for 
want  of  Inrisdlction ;  there  being  no  bond  in 
the  record  on  the  appeal  from  the  justice  to  the 
citcnlt  court. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Horror,  Cent  Dig.  |  81;  Dec.  Dig.  i  'M.*] 

Appeal  from  (Mrcult  Ck>urt,  Tallahatchie 
County ;  Sam  C.  Cook,  Judge. 

"To  be  officially  reported." 

Action  between  Albert  J.  Johnson  and  W. 
T.  Marshall.  From  an  adverse  Judgment, 
Johnson  appeals.    Dismissed 

See,  also,  48  South.  97S. 

Beatner  &  May,  for  appellant  W.  T.  Mar- 
shall and  Dinldns,  Caldwell  &  Ward,  for  ap- 
pellee. 

WHITFIELD,  C.  J.  This  case  originated 
In  the  court  of  the  justice  of  the  peace.  There 
Is  no  Ix>nd  in  the  record  on  the  appeal  from 
the  justice's  court  to  the  circuit  court 

We  are  therefore  without  Jurisdiction,  and 
the  appeal  la  dismissed. 


GAINES  V.  STATE.    (No.  18,42S.) 
(Supreme  Court  of  MisslssippL    Jan.  IS,  190B.) 
OBrMTNAi:.  Law  (f  786*)— iRSTBXTonoNS— Cbed- 

IBIUTT  OF  WITNKSSE8. 

In  a  criminal  case  it  was  fatal  error  to  in- 
struct that  the  jury  could  consider  the  interest 
of  the  witnesses  and  the  fact  that  they  bad 
sworn  falielv  to  some  material  fact  where  ac- 
cused was  the  only  witness  in  his  own  behalf 
and  testified  to  facts  whicli,  if  believed,  entitled 
him  to  acquittal. 

[Ed.    Note. — For   other   cases,    see    Criminal 
Law,  Dec.  Dig.  |  786.*1 

Appeal  from  Circuit  Covrt,  Wayne  0>unty ; 
W.  H.  Hardy,  Judge. 


•P^r  other  eaass  see  lame  tople  and  Mctioo  NUMBER  is  Deo.  *  Am.  Dies.  IStT  to  date,  *  R^orter  IndezM 
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DaT«  Galnea  was  convicted  of  an  offense, 
and  he  appeals.    Berersed  and  remanded. 

D.  M.  Taylor  and  B.  W.  Stewart,  for  ap- 
pellant Gea  Butler,  Asst.  Atty.  Oen.,  for 
tbe  State. 

FLETCHEB,  3.  Aroellant  being  the  only 
witness  In  his  own  behalf  and  testifying  to 
t  state  of  facts  which.  If  believed  by  the  jury, 
would  result  in  his  acquittal,  It  was  fatal  er- 
ror to  give  tbe  second  and  third  Instructions 
for  the  state.  These  charges,  authorizing 
the  Jury  to  consider  the  Interest  of  the  wit- 
nesses and  the  fact  that  they  had  sworn  false- 
ly to  some  material  fact,  were,  of  course, 
pointed  straight  at  the  defendant,  and  are 
plainly  condemned  in  Woods  t.  State,  67  Miss. 
575,  7  South.  495,  and  Smith  v.  Stete,  90  Miss. 
Ul,  43  South.  465,  122  Am.  St  Bep.  313. 

Berersed  and  remanded. 


95  Was.  168) 
BOYAIi  INS.  CO.  T.  BOARD  OF  hEVEX 
COM'BS.    (Na  13,674.) 

(Sapteme  Conrt  of  Ifississippi.    Jan.  18,  1800. 

Suggestion  of  Error  Overruled  Jan. 

2S,  1909.) 

Btatdtks  rt  38*)— ENAOTiiENT— Publication. 
Acts  1908,  p.  59,  c.  73,  |  7,  impoaing  a  priv- 
fiezt  tax  on  fire  insuTance  companies,  and  for- 
bidding the  levy  of  any  further  privilege  tax 
by  a  county,  ievee  board,  or  munidpaiity,  is  not 
void  l>ecause  not  published  in  accordance  with 
Canst  1890.  (  234,  providing  that  no  bill  affect- 
ing the  taxation  or  revenne  of  the  Xazoo-Mis- 
nssippi  Delta  levee  district  shall  be  considered 
by  the  Legislature  unless  published  for  four 
weeks  in  a  newspaper  in  the  county  where  tlie 
boanl  of  levee  commissioners  Is  domiciled,  as 
that  section  of  the  Constitution  extends  only  to 
such  a  bill  as  may  affect  the  taxation  or  revenue 
of  tbe  levee  district  alone,  and  no  other  part  of 
the  state,  and  has  no  application  to  a  general 
bin  for  general  revenue  puriposes,  which  may  in 
an  indirect  way  affect  taxation  in  the  levee  dis- 
trict in  common  with  the  balance  of  the  state. 
(Ed.  Note.— For  other  cases,  see  Statutes, 
Dea  Dig.  I  3&*] 

Appeal  from  Circuit  Court,  Coahoma  Coun- 
ty; Sam  O.  Coolc,  Judge. 

"To  be  officially  reported." 

Action  by  the  Boyal  Insurance  Company 
against  the  Board  of  Levee  Commissioners. 
Judgment  for  defendant  and  plaintiff  ap- 
peals.   Reversed  and  remanded. 

The  appellant  Is  a  lire  Insurance  corpora- 
tl<Hi  aathorlzed  to  do  business  In  the  state  of 
HlaslsslppI,  and  prior  to  the  Institution  of 
this  suit  bad  paid  to  the  Insurance  Commls- 
skHier.  as  required  by  section  3894  of  the 
Code  of  1906,  the  privilege  tax  required  of 
ft  for  tbe  exercise  of  Its  business  In  the  state 
as  required  by  law— the  sum  of  $300.  Under 
tbe  provisions  of  the  last-named  act,  counties, 
ievee  boards,  and  municipal  corporations 
were  prohibited  from  levying  and  collecting 
any  further  privilege  tax  on  insurance  com- 
panies, and  on  this  grotmd  appellant  resisted 


the  payment  of  a.  privilege  tax  of  $100  which 
was  levied  by  the  Yazoo-Mlsslsslppl  D^ta 
levee  board.  The  levee  board,  however, 
claims  authority  to  levy  and  collect  such  tax 
under  chapter  80,  p.  132,  of  the  Laws  of 
1902,  authorizing  it  to  levy  taxes  upon  all 
privileges  exercised  within  the  levee  district 
Finally  appellant  paid  the  tax  under  protest, 
and  filed  suit  for  the  recovery  of  the  same. 

John  W.  Cutrer,  for  appellant  F.  A.  Mont- 
gomery, for  appellee. 

MAYES,  J.  Acts  1908,  p.  69,  C.  78,  |  7, 
provides  that:  "For  each  license  issued  to  a 
fire  insurance  corporation  or  association,  or 
to  any  company  or  association  of  companies 
operating  a  separate  or  distinct  plant  or 
agency  in  the  state,  $300.00."  It  also  pro- 
vides that:  "No  county,  levee  board,  or  mu- 
nicipal authority  shall  levy  a  privilege  tax 
on  any  Insurance  company  or  association.** 
The  effect  of  this  act  is  to  exempt  from  ad- 
ditional privilege  taxation  any  insorance 
company  or  association  at  the  hands  of  any 
county,  levee  board,  or  municipal  authority. 
As  tbe  law  existed  under  section  1,  c.  80,  p. 
132,  of  tbe  Acts  of  1902,  the  levee  commis- 
sioners for  the  Yazoo-Mlssisslppl  Delta  were 
authorized  to  levy  a  tax  upon  all  privileges 
exercised  within  the  limits  of  tbe  ievee  dis- 
trict in  a  sum  not  to  exceed  the  taxes  leviet* 
by  the  state  on  the  same  privilege. 

It  is  contended  that  section  7,  p.  69,  of 
the  Acts  of  1906,  prohibiting  any  county, 
levee  board,  or  municipal  authority  from 
levying  a  privilege  tax  on  an  Insurance  cor- 
poration or  association.  Is  void  because  In 
conflict  with  section  284  of  the  state  Consti- 
tution of  1890.  The  section  of  the  Constitu- 
tion just  referred  to  provides  that  "no  bill 
changing  the  boundaries  of  the  district,  or 
affecting  the^  taxation  or  revenue  of  the  Ya- 
zoo-MIssIssIppi  Delta  levee  district,"  eta, 
"shall  be  considered  by  the  Legislature  un- 
less said  bill  shall  have  been  published  tn 
some  newspaper  In  the  county  In  which  Is 
situated  the' domicile  of  the  board  of  levee 
commissioners  of  the  levee  district  to  be 
affected  thereby,  for  four  weeks  prior  to  tbe 
introduction  Into  the  Legislature,"  etc.  The 
agreed  facts  show  that  the  act  of  1908,  the 
act  here  challenged  as  unconstltntionai,  was 
never  published  In  the  district  in  accordance 
with  section  284  of  the  Constitution  of  1890. 
In  the  case  of  Bobo  v.  Board  of  Levee  Oom- 
missioners  (Miss.)  46  South.  819,  the  court 
said:  "We  think  this  provision  of  the  Con- 
stitution had  in  mind  alone  a  law  which 
would  increase  or  dimlnidi  the  rate  of  tax- 
atl<Ki  or  amount  ot  revenue  to  be  derived 
from  taxation  for  tbe  protection  of  the  peo- 
ple of  tbis  district  by  the  construction  of 
levees."  In  the  quotation  Just  given  is  to 
be  found  the  key  for  a  correct  interpretation 
of  this  section  of  the  Constitution.     When 
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the  Constitution  says  that  "no  bill  changing 
the  boundaries  of  the  district,  or  affecting 
tbe  taxation  or  revenue  of  the  Yazoo-Missis- 
slppl  Delta  levee  district,"  etc.,  "shall  be 
considered,"  etc.,  It  means  only  such  bill  as 
may  affect  taxation  or  revenue  of  the  Tazoo- 
Mlsslssippi  Delta  levee  district  alone,  where 
the  object  and  purpose  of  tbe  bill  is  to  affect 
this  district,  and  no  other  part  of  the  state. 
It  has  no  application  to  a  general  bill  passed 
by  the  Legislature  for  general  revenue  pur- 
poses, such  as  imposing  privileges  on  occu- 
pations, or  making  any  change  in  privilege 
taxes  already  imposed  by  lowering  or  rais- 
ing same,  or  abolishing  them  altogether,  the 
incidental  effect  of  which  may  in  an  indirect 
way  affect  taxation  in  the  levee  district  in 
common  with  all  the  balance  of  the  state. 
If  this  were  not  the  case,  the  state  would  be 
very  much  hampered  in  its  governmental 
action,  and,  when  once  a  privilege  tax  was 
fixed,  it  could  be  neither  raised,  lowered,  nor 
abolished  without  publication  under  the  sec- 
tion of  the  Constitution  drawn  in  question. 
There  could  be  no  change  in  tbe  general  law 
exempting  certain  property  from  taxation. 
Such  a  result  was  never  thought  of.  The 
section  has  no  reference  to  general  revenue 
bills,  but  its  operation  is  confined  exclusively 
to  such  taxation  or  revenue  as  the  Legisla- 
ture attempts  to  enact  for  the  levee  district 
alone,  affecting  the  rate  of  taxation  exclu- 
sively within  the  boimdary  of  tbe  levee  dis- 
trict 
Reversed  and  remanded. 


(95  Miss.  165) 

ST.  LOUIS  &  S.  F.  R.  CO.  ▼.  RUFF. 

(No.  13,677.) 

(Sapreme  Court  of  Mississippi.    Jan.  18,  1909.) 

RAII.BOADS  (f  383*)— Injuries  to  Persons  on 

TBACK— CONTBIBUTOET  NEOUQERCE. 

Where  a  person,  struck  by  a  train  approach- 
ing from  the  opposite  direction,  did  not  look 
up  for  the  train  until  he  saw  the  light  from 
the  headlight  upon  the  track,  and  was  walking 
on  tbe  end  of  tbe  cross-ties,  and  had  nothing 
to  do  except  step  olf  to  be  safe,  and  two  others 
near  him  stepped  off  in  safety,  and  the  track 
was  Btraieht  for  eight  miles,  and  tbe  engine 
had  whistled  for  a  station  and  two  or  three 
times  afterwards,  be  was  guilty  of  contributory 
negligence  as  a  matter  of  Taw. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  {§  1305-1310;  Dec.  Dig.  i  383.*] 

Appeal  from  Circuit  Court  Lee  County; 
E.  O.  Sykee,  Judge. 

Action  by  Jim  Ruff  against  the  St  Louis 
&  San  Francisco  Railroad  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Reversed  and  remanded. 

This  is  an  action  for  personal  injuries, 
brought  by  appellee  against  appellant  based 
upon  the  alleged  negligence  of  appellant  In 
running  one  of  its  trains  through  an  incor- 
porated town  at  a  rate  of  speed  in  excess  of 
six  miles  an  hour.     The  defense  was  con- 


tributory negligence  on  the  part  of  plalntlfT 
below.  The  testimony  shows  that  plaintiff, 
while  walking  south  on  tbe  railroad  track 
on  a  dark,  rainy  evening,  was  struck  by  a 
north-bound  engine  with  an  electric  head- 
light burning  brightly.  It  seems  that  plain- 
tiff  heard  the  train  approaching,  but  did  not 
look  up,  but  stepped  outside  of  the  rail  on  to 
the  cross-ties,  or  onto  the  dump  beyond  the 
ties,  when  he  was  struck  by  the  approaching 
train  and  Injured.  He  brought  suit  and  re- 
covered a  Judgment  for  $400,  from  which  the 
railroad  company  appeals. 

W.  F.  Evans,  B.  T.  Miller,  and  J.  W.  Bu- 
chanan, for  appellant  J.  M.  Thomas  and 
Anderson  &  Long,  for  appelle& 

WHITFIELD,  O.  J.  On  the  testimony  In 
this  record  we  think  It  la  clear  that  a  per- 
emptory Instruction  should  have  been  given 
for  the  defendant  railroad  company.  The  re- 
sult of  tbe  testimony  makes  It  plain  that  the 
unfortunate  plaintiff  did  not  look  up  for  the 
train,  but  that  he  simply  looked  up  when 
he  saw  the  light  from  tbe  headlight  on  tbe 
track.  He  was  walking  on  the  end  of  the 
cross-ties,  and  had  nothing  on  earth  to  do 
except  step  off  and  be  safe.  Two  men  had. 
Just  above  where  he  was  Injured,  stepped 
off  In  safety.  The  track  was  straight  for 
eight  miles.  The  train  had  whistled  for 
Plantersvllle,  and  two  or  three  times  after- 
wards. Tbe  case  is  plainly  one  of  contribu- 
tory negligence,  producing  the  Injury  as  Its 
proximate  cause.  It  Is  Just  one  of  those 
rare  cases  of  negligence  wUcb  a  court  ought 
to  take  from  the  Jury. 

Reversed  and  remanded. 


(»3  Miss.  407) 

WELLS,  Tax  Collector,  v.  McNEILL  et  at. 
(No.  13,771.) 

(Sapreme  Court  of  Mississippi.    Jan.  28,  1909.) 

1.  CotTNTiES  (1 192*)  —  Taxation  —  Levy  — 
Erection  of  Coubthouse— Statutobt  Pbo- 

VI8I0N8. 

Code  1906,  I  813,  providing  that,  if  a  new 
courthouse  shall  be  required  in  a  connty,  the 
board  of  supervisors  shall  determine  the  ma- 
terial, plans,  etc.,  and  make  the  necessary  con- 
tracts and  supervise  tlie  work,  while  it  gives  the 
board  inddentally  the  power  to  fix  tbe  cost, 
which  is  not  subject  to  review  by  tbe  courts, 
makes  no  provision  for  ways  and  means  of  pay- 
ment, nor  for  taxation  therefor. 

[EM.    Note.— For   other  cases,   see   Counties, 
Dec.  Dig.  I  192.»] 

2.  Counties  (8  192*)— Taxation— Dsvt—Ratb 
—Statutory  Limitation. 

Acts  190a  p.  56,  c.  72,  which  maJces  IS 
mills  tbe  maximum  rate  of  taxes  that  counties 
can  levy,  including  the  state  tax,  for  the  year* 
1908  and  1909,  is  not  alone  applicable  to  cur- 
rent and  annual  expenses,  but  applies  to  special 
levies  and  those  for  extraordinary  purposes ; 
and  hence  limits  tbe  tax  provided  by  (jode  1906, 
i  324,  empowering  tbe  board  of  supttrvisors  of 
a  county  to  levy  a  special  tax  for  the  erection 
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of  t  eoorthouse,  etc.,  which  shall  be  applied  to 
■o  other  purpose. 

[Ed.  Note. — For  other  cases,  see  Coanties, 
Dec.  Dig.  f  192.*] 

8.  Counties  (S  192*)— Taxation— Levy— Lay- 
iso  Burden  of  Futubb  Taxes— Statdtoby 
Pbovisions. 

The  only  way  in  which  a  burden  of  future 
taxes  can  be  laid  on  the  people  is  that  proscrib- 
ed by  Code  1906.  {  331,  providing  for  the  is- 
sasDce  of  bonds,  and  reserving  to  the  people  the 
right  to  express  their  will  by  an  election ;  and 
hence  a  sum  of  money  to  pay  for  a  courthouse 
coold  not  he  levied  by  installments,  though  the 
amoant  levied  in  a  single  year,  taken  with  all 
other  levies,  does  not  exceed  the  statutory  limit. 
[Ed.  Note.— For  other  cases,  see  Counties, 
Dec.  Dig.  {  192.*] 

Appeal  from  Chancery  Court,  Newton 
County;   Sam  Whitman,  Jr.,  Chancellor. 

BUI  by  G.  H.  McNeill  and  othera  against 
C  M.  Wells,  Tax  Collector.  From  an  order 
overruling  a  demurrer  to  the  bill,  defendant 
appeals.  Affirmed  and  remanded,  with  leave 
to  answer  within  CO  days. 

Witherspoon  &  Witherspoon,  for  appel- 
lant J.  D.  Carr,  J.  D.  Jones,  G.  H.  Banks, 
W.  I.  Mann,  Flowers  &  Whitfield,  and  Mc- 
WUUe  &  Thompson,  for  appellees. 

BTOWARD  MAYES,  Special  Judge.  The 
bill  in  this  cause  shows  that  the  board  of 
•operrlsors  had  levied  a  tax  of  4^  mills  for 
the  purpose  of  erecting  a  new  courthouse; 
that  such  levy,  added  to  the  other  levies 
made,  aggregated  the  full  tax  authorized  by 
the  act  of  1908  (Acts  1908,  p.  50,  c.  72),  being 
18  mills;  that  the  board  had  advertised  for 
proposals  to  build  the  new  courthouse,  on 
the  basis  of  a  structure  to  cost  not  less  than 
930,000  nor  more  than  $50,000,  and  were 
about  to  contract  on  that  basis;  that  a  pro- 
posal to  Issue  bonds  had  been  rejected  by 
the  people;  that  the  4^  mills  levy  would 
yield  only  $19,000;  and  that  therefore  the 
excess  of  cost  over  that  sum  would  have  to 
be  paid  out  of  levies  made  in  future  years. 
Wherefore  the  tax  is  unlawful,  and  an  in- 
junction was  obtained  against  the  tax  col- 
lector. A  demurrer  to  this  bill  was  overrul- 
ed, and  from  that  order  the  tax  collector 
prayed  this  appeal. 

The  eflfort  on  the  part  of  the  appellant  is 
to  distinguish  this  case  from  the  decision  In 
Monroe  Co.  v.  Strong,  78  Miss.  565,  29  South. 
530.  It  is  said  that  sections  313  and  324  of 
the  Code  of  1906  control,  and  lead  to  a  dif- 
ferent result,  since  here  the  question  is  of  a 
coortbonse,  while  there  it  was  a  bridge. 
The  sections  so  relied  on  are  as  follows: 

"313.  Shall  Remodel,  Repair  and  Erect 
Courthouse  and  Jail  When  Necessary. — If  a 
new  courthouse  or  Jail  shall  be  required  in 
any  county,  or  if  the  courthouse  or  Jail 
shall  need  remodeling,  enlarging,  or  repair- 
log,  tbe  board  of  supervisors  shall  determine 
Che  material,  the  dimensions,  and  the  plan 
tliereof,  and  may  make  the  necessary  con- 1 


tracts  for  the  erection,  remodeling,  enlar- 
ging, or  repairing  thereof,  and  for  furnishing 
the  materials,  and  may  appoint  one  or  more 
commissioners  to  superintend  the  work  as 
it  progresses,  who  shall  take  care  that  the 
proper  materials  are  furnished,  and  the  work 
faithfully  performed  according  to  contract, 
and  who,  for  their  services,  shall  receive  a 
reasonable  compensation." 

"324.  May  Levy  Special  Tax. — ^The  board 
of  supervisors  of  any  county  may  levy  a 
special  tax  for  the  erection,  remodeling,  en- 
larging or  repairing  of  the  courthouse,  Jail, 
or  other  county  buildings,  and  the  order 
making  such  special  levy  shall  designate  the 
objects  for  which  the  levy  is  made,  and  the 
fund  shall  be  applied  to  no  other  purpose." 

It  Is  contended  that  section  313  by  neces- 
sity gives  the  board  Incidentally  the  power 
to  flx  the  cost  of  a  courthouse,  and  that 
such  power  is  beyond  the  reach  of  the  courts 
by  way  of  review.  That  is  true;  but  the 
power  to  contract  there  conferred  has  ref- 
erence only  to  the  contract  to  build,  with 
the  secondary  contracts  auxiliary  thereto. 
The  section  means  exactly  what  it  says,  and 
no  more  than  what  is  necessarily  included. 
It  has  no  aspect  towards  the  ways  and 
means  for  payment,  nor  to  any  matter  of 
taxation.  Section  324  does  deal  with  the 
power  to  tax.  But  that  power  was  not  a 
vested  right  in  the  board,  and  was  subject 
to  legislation.  We  understand  the  restric- 
tion laid  by  the  act  of  1908  (Acts  1908,  p. 
56,  c.  72)  to  b^  Just  what  Its  terms  most 
simply  express,  mandatory  and  general  that 
In  no  case  shall  the  state  and  county  levies 
exceed  18  mills  in  any  one  year.  This  pro- 
hibition Includes  those  levies  called  special, 
and  those  for  extraordinary  purposes.  It  is 
not  by  construction  to  be  limited  to  a  prohibi- 
tion of  heavy  current  and  annual  expenses 
only.  The  courthouse  tax  authorized  by 
section  324  is  a  special  tax,  because,  when 
levied,  the  proceeds  are  applicable  to  that 
purpose  alone;  but,  because  it  is  special,  it 
is  not  therefore  freed  from  the  limitation 
fixed  by  the  salutary  law  of  1908. 

But  It  is  said  that  the  levy  made  In  this 
Instance  is  lawful,  because  It,  taken  with  all 
other  levies,  does  not  exceed  18  mills;  that 
It  Is  within  that  limit  This  Is  true;  but 
also  It  is  true  that  the  proceeds  of  such  levy 
will  not  pay  for  the  courthouse,  even  if  the 
contract  be  placed  at  the  minimum  of  $30,- 
000.  There  must,  as  an  admitted  fact,  be  a 
shortage  of  over  $10,000,  which,  if  paid  at 
all,  must  be  met  by  some  future  levy.  This 
course  is  not  permissible  under  these  stat- 
utes. The  only  way  in  which  a  burden  of 
future  taxes  can  be  laid  on  the  people  is  that 
prescribed  by  section  331,  which  provides 
for  the  issuance  of  courthouse  (and  similar) 
bonds,  but  reserves  to  the  people  the  right 
to   express  their  will   by  an   election.     It 
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mlgbt  easily  happen  that  the  Taluea  of  a 
county  are  so  large  and  Its  current  expenses 
so  small  by  comparison  that  one  year's  spe^ 
dal  tax  at  a  rate  within  the  limit  fixed  by 
the  act  of  1906  would  raise  the  amount  need- 
ed for  a  new  courthouse.  In  such  case  there 
would  be  no  need  of  a  bond  issue  or  for  an 
election.  But,  If  It  be  proposed  to  raise  an 
amount  which  will  Involve  a  need  for  future 
taxation,  the  bonding  scheme  of  section  831 
must  be  employed. 

The  order  of  the  chancellor  overruling  the 
demurrer  to  the  bill  Is  therefore  afBrmed, 
and  cause  remanded,  with  leave  to  answer 
within  00  days. 

(94  MlBS.  598) 

CARPER  V.  CARPER.     (No.  18,663.) 
(Supreme  Coort  of  Mississippi.    Jan.  18,  1909.) 

1.  DiVOBOK    (i    269»)   —  AUIfONT  —  BlTFOBCX- 

iCENT  OF  Obdeb — Contempt  Pbocekdinqs. 
Debtors  of  complainant's  husband,  who  had 
been  ordered  to  pay  complainant  certain  money 
due  her  husband  to  satisfy  an  award  of  alimony 
pendente  lite  and  for  attorney's  fees,  could  not 
be  attached  as  in  contempt  for  their  failure  to 
pay  the  money  to  complainant ;  such  a  pro- 
ceeding being  equivalent  to  imprisonment  for 
debt. 

[Ed.  Note. — For  other  cases,  see  Divorce,  Dec. 
Dig.  I  269.*] 

2.  Divorce  (|  269*)  —  Axtmont  —  Ewfobce- 
kknt— cowtempt  pb0ceedino8. 

A  husband  can  be  punished  for  contempt 
for  failure  to  pay  alimony  and  attorney's  fees 
awarded. 

[EM.  Note.— For  other  cases,  see  Divorce, 
Cent.  Dig.  H  756-763 ;   Dec  Dig.  |  269.*] 

Appeal  from  Chancery  Court,  Alcorn  Coun- 
ty; J.  Q.  Robins,  Chancellor. 

Divorce  action  by  Lucy  Carper  against 
Samson  Carper,  In  which  complainant  was 
awarded  alimony  pendente  lite,  and  the  hus- 
band's debtors  were  ordered  to  pay  to  her 
certain  sums  due  him  to  satisfy  the  award. 
Frotn  an  order  quashing  a  writ  of  attach- 
ment against  them  for  failure  to  pay  such 
sums,  complainant  appealed.    Affirmed. 

Appellant  filed  a  bill  in  chancery  for  a  di- 
vorce from  appellee.  Among  other  allega- 
tions of  the  bill  she  stated  that  E.  H.  and  T. 
Et.  De  Loach  and  R.  L.  Jones  were  Indebted 
to  appellee  in  various  sums.  She  prayed  for 
alimony  pendente  lite  and  attorney's  fees. 
The  De  Loaches  answered,  admitting  their 
Indebtedness.  At  the  trial  the  court  sustain- 
ed a  motion  for  alimony  pendente  lite  and  at- 
torney's fees,  and  ordered  the  De  Loaches 
to  pay  whatever  sum  they  owed  Into  the 
hands  of  the  clerk.  At  the  following  term 
the  clerk  reported  that  this  money  had  not 
been  paid  Into  court  In  compliance  with  the 
prior  order.  Appellant  moved  for  a  writ  of 
attachment  for  the  De  Loaches,  whl<;h  mo- 
tion was  sustained,  and  writs  of  attachment 
were  issued.  The  De  Loaches  appeared  and 
moved  to  quash  the  writs  of  attachment 
against  them.     This  motion  was  sustained, 


and  appellants  took  an  appeal  on  the  ground 
that  the  action  of  the  court  In  sustaining 
the  motion  was  error,  since  the  De  Loaches 
were  In  contempt  of  court 

Lamb  &  Johnston,  for  appellant 

FLETCHER,  J.  We  have  no  difficulty  In 
reaching  the  conclusion  that  the  chancellor 
very  properly  refused  to  permit  the  debtors 
of  the  defendant,  against  whom  a  decree  for 
alimony  pendente  lite  and  counsel  fees  had 
been  rendered,  to  be  harassed  with  contempt 
proceedings.  These  persons  were  ordinary 
debtors  of  the  respondent,  and  to  punish  as  a 
contempt  of  court  their  failure  to  pay  their 
obligations  would  be  nothing  more  nor  less 
than  an  imprisonment  for  debt  They  occupy 
an  attitude  entirely  difterent  from  the  hus- 
band, who  after  proper  inquiry  was  directed 
to  pay  alimony  and  suit  money.  Because,  up- 
on well-settled  principles,  he  can  be  required 
to  defray  these  charges  or  suffer  the  penalty 
Imposed  for  contempt  of  court  It  does  not 
follow  that  the  court  may  extend  this  au- 
thority over  third  persons  who  are  so  un- 
fortunate as  to  be  Indebted  to  the  husband. 
Authorities  dealing  with  trustees  in  charge 
of  specific  funds,  or  persons  having  the  con- 
trol of  specific  property,  have  no  application 
to  a  mere  Indebtedness,  which  can  never  be 
treated  as  a  fund  under  the  control  of  the 
court 

Affirmed. 

(94  MlBS.  868) 

ALLEN  St  al.  v.  LUOKETT.    (No.  18,693.) 

(Supreme  Court  of  Mississippi.    Dec.  21,  1908. 
On  Motion,  Jan.  18,  1909.) 

1.  Deeds  (|  70*)— •VAUDirr— Mistake  as  to 

ACBEAOE. 

Where  the  vendee  was  more  familiar  with 
the  boundaries  of  the  vendor's  land  than  the 
latter,  and  pointed  them  out  to  him,  and  the 
vendor,  relying  on  such  representations,  sold  a 
tract  by  the  acre,  which  he  supposed  contained 
60  acres,  when  it  In  fact  contained  200  acres, 
equity  will  cancel  the  conveyance,  though  there 
was  no  actual  fraud. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Dec. 
Dig.  (  70.*] 

2.  KqniTT  (f  8*)— JxmiBDionoif  —  Mistake — 
Pacts. 

Thongh  the  terms  of  an  Instrument  are  ac- 
cording to  the  intent  of  the  parties,  if  one  or 
both  parties  are  mistaken  as  to  the  identity,  sit- 
uation, boundaries,  title,  amount,  value,  etc.,  of 
the  subject-matter,  equity  will  ^rant  appropriate 
relief,  if  the  mistake  is  material.  < 

[Ed.  Note. — For  other  cases,  see  Equity,  Cent. 
Dig.  {§  14,  17;   Dec  Dig.  f  &•] 

Appeal  from  Chancery  Court,  Leake  Coun- 
ty; J.  F.  McCool,  Chancellor. 

Bill  by  O.  A.  Luckett  against  N.  R.  Allen 
and  others  to  cancel  a  deed.  From  a  decree 
for  complainant,  respondents  appeal.  Af 
firmed. 

Appellee  was  the  owner  of  480  acres  of  tim- 
ber land,  all  in  section  29,  township  10,  range 
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7  B^  In  Leake  county.  The  land  was  wild, 
ud  situated  In  a  rlrer  bottom  a  considerable 
dlstanoe — in  fact,  in  another  connty— from 
the  residence  of  the  appellee.  In  January, 
1900,  he  made  a  trade  with  appellants  to  sell 
them  "that  part  of  the  east  half  and  the 
east  half  of  the  west  half  of  said  section  ly- 
ing north  of  Pearl  river"  for  the  sum  of  $50. 
He  gave  appellant  a  deed  describing  the  prop- 
erty as  above,  and  received  part  payment  at 
the  timey  and  the  balance  in  March,  1001,  on 
which  date  another  deed  was  executed;  the 
former  deed  having  been  lost  before  being 
put  of  record.  In  this  latter  deed,  the  land 
was  described  as  "that  part  of  the  east  half, 
and  the  east  half  of  the  west  half,  north  of 
Pearl  river,  60  acres,  more  or  less."  After- 
wards—that is,  in  190&— liUckett  filed  a  bill 
in  chancery,  setting  out  the  above  facts  and 
alleging;  further,  that  it  was  the  intention 
of  the  grantor  to  convey  SO  acres  of  land; 
that  is,  it  was  understood  that  Allen  was  to 
purdiase  land  at  the  rate  of  $1  per  acre; 
that  complainant  was  not  familiar  with  the 
boundaries  of  the  property,  but  relied  upon 
the  r^resentations  of  the  purchaser  that 
tlieie  was  about  GO  acres  lying  north  of  Pearl 
river,  and  executed  the  deed  accordingly. 
He  afterwards  learned  that  there  was  about 
200  acres  In  the  tract  north  of  Pearl  river, 
and  demanded  of  Allen  that  he  correct  the 
mistake,  which  Allen  refused  to  do,  on  the 
ground  that  he  had  purchased  the  entire 
tract  lying  north  of  Pearl  river,  regardless  of 
the  number  of  acres.  The  bill  prayed  for 
Que  cancellation  of  the  deed  and  for  a  writ 
(tf  possession  upon  complainant's  refunding 
tlie  purchase  price,  with  interest  From  a 
decree  granting  the  prayer  of  the  complain- 
ant, this  appeal  is  prosecuted. 

HcMiUon  &  Howard,  for  appellants.  W. 
A  Ellis  and  May,  Flowers  ft  Whitfield,  for 
appellee. 

FLBTCHER,  J.  On  this  record  the  chan- 
edlor  must  have  concluded  that  Allen  was 
more  familiar  with  the  boundaries  of  the 
land  than  was  Luckett,  that  Allen  pointed  out 
these  boundaries,  that  the  sale  was  made  up- 
on the  faith  of  these  representations,  that 
the  sale  was  by  the  acre,  and  that  appellee 
did  not  Intend  to  convey  more  than  00  acres ; 
whereas,  in  truth,  nearly  200  acres  were  con- 
veyed. We  are  not  warranted  in  overthrow- 
ing this  finding  of  fact 

Upon  this  state  of  facts  the  Jurisdiction  of 
a  court  of  equity  to  decree  rescission  of  the 
contract  and  cancellation  of  the  conveyance 
is  well  established.  It  is  Immaterial  wheth- 
er actual  fraud  be  Imputed  to  appellant  The 
result  is  the  same,  if  the  transaction  was 
Uie  result  of  a  mutual  mistake.  If  the  terms 
are  stated  according  to  the  Intent  of  the  par- 
ties, but  there  is  an  error  of  one  or  both 
In  respect  of  the  thing  to  which  these  terms 


apply— its  identity,  situation,  boundaries,  ti- 
tle, amount,  value,  and  the  like — ^then  it  is 
elementary  that  a  court  of  equity  may  grant 
appropriate  relief,  provided  the  fact  about 
which  the  mistake  occurs  was  a  material  ele- 
ment in  the  transaction.  2  Pomeroy's  Equity 
Jurisprudence,  (§  852-853;  Bigbam  v.  Madi- 
son, 103  Tenn.  358,  52  8.  W.  1074,  47  L.  R. 
A.  267. 

The  court  having  required  appellee  to  re- 
fund the  purchase  money,  with  Interest,  the 
case  must  be,  and  is  hereby,  affirmed. 

PER  CURIAM.  Motion  to  allow  6  pw 
cent  damages  sustained. 


(94  Miu.  572) 

MORBLAND  v.  NBWBERGBR  COTTON 

CO.  (No.  13,675.) 

(Supreme  Court  of  MlssissippL    Jan.  25,  1909.) 

1.  Fkatjds,    Statutb    of   (I   96*)— Saues    Of 
Pebsonaltt— Pabt  Aoceftarck. 

Where,  under  an  oral  contract  of  sale  of 
cottcm,  the  purchaser  actually  received  and  paid 
for  a  part  thereof,  the  statute  of  frauds  was 
satisfied. 

[Ed.  Note.— For  other  cases,  see  Fraads,  Stat- 
ute of.  Cent  Dig.  I  183 ;  Dec.  Dig.  (  05.*] 

2.  Sales  (|  192*)— Dkuvebt— DxTxaBBO  Pat- 

UXNT. 

Where  a  cotton  planter,  at  the  beginning 
of  the  ginning  season,  sold  a  certain  number  of 
bales  at  an  agreed  price,  gin  weights  to  control, 
delivery  to  be  made  at  the  planter's  gin,  and 
payment  to  be  made  after  delivery  and  examina- 
tion of  the  gin  weights,  and  thereafter  the  bnyer 
and  the  agent  of  a  third  person  went  to  the 

glanter*!  gin,  and  the  cotton  was  sold  by  the 
uyer  in  tne  presence  of  such  planter,  who  knew 
that  a  sale  was  being  negotiated,  to  such  third 
person,  there  was  an  intent  to  deliver,  so  as  to 
pass  title  from  the  planter  to  the  buyer,  so  that 
he  could  pass  title  to  the  third  person,  and  pay- 
ment was  deferred,  even  if  teqnired  by  the  con- 
tract between  the  planter  and  the  buyer. 

[Ed.  Note.— For  other  cases,  see  Sales,  Dec. 
Dig.  I  192,«] 

3.  Sales  (}  182*)— Questions  fob  Jubt— Db- 

LIVEBT. 

Whether  there  was  deliveiy  of  cotton  sold 
is  essentially  a  qnestion  of  fact 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  §i  492-495;    Dec.  Dig.  {  182.*] 

4.  TbXAL   a   69*)— RBOPIHIKa    GASB— DiBCSK- 
TION   OF  COTJBT. 

Where,  in  an  action  for  the  price  of  cotton, 
defendant's  whole  case  rested  upon  the  existence 
of  a  certain  custom,  plaintiff  ought  to  have  been 
permitted  to  reopen  his  case,  after  motion  for 
a  i>eremptory  instruction  for  defendant,  and 
prove,  if  he  could,  the  nonexistence  of  the  cus- 
tom, and  the  discretion  of  the  court  was  im- 
properly exercised  in  refusing  to  permit  him  to 
do  so. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  II  164,  165;   Dec  Dig.  |  69.*] 

5.  Sales  (|  182*)— Aotior  fob  Pbioe— Ques- 
tions FOB  JUBY. 

In  an  action  for  the  price  of  cotton  burned, 
whether  there  had  been  such  a  dclivety  as  to 
pass  title,  so  that  the  cotton  was  thereafter  at 
the  buyers  risk,  held  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  II  492-495;    Dec.  Dig.  |  182.*] 

Mayes,  J.,  dissenting  in  part 


•For  other  cases  see  lam*  topic  aad  section  NUMBER  In  Dec.  ft  Am.  Digs.  U07  to  data,  &  Reporter  Indexes 


Digitized  by  LjOOQIC 


188 


48  SOUTHERN  REPORTER. 


(Mln. 


Appecii  from  Circuit  Court,  Leflore  County; 
Sydney  Smith,  Judge. 

Action  by  3.  R  Moreiand  against  tbe  New- 
berger  Cotton  Company  for  the  price  of  cot- 
ton. Judgment  for  defendant,  and  plaintiff 
appeals.    Reversed  and  remanded. 

McClurg,  Gardner  &  Whittington  and 
Mayes  &  Longstreet,  for  appellant.  Gwin 
&  Mounger,  for  appellee. 

FLETCHER,  J.  P.  P.  McLemore,  a  plant- 
er and  glnner  of  Leflore  county,  was  indebt- 
ed to  Moreiand  &  Townes,  a  mercantile  part- 
nership located  at  Phillip,  and  at  the  begin- 
ning of  the  ginning  season  of  1903  entered 
into  a  written  contract  with  Moreiand  & 
Townes  by  which  it  was  agreed  that  McLe- 
more should  sell  and  deliver  to  Moreiand  & 
Townes  62  bales  of  cotton  at  an  agreed  price 
of  11  cents  per  pound,  the  gin  weights  to 
control,  delivery  to  be  made  on  Mcliemore's 
yard,  and  payment  to  be  made  after  delivery 
and  examination  of  the  weights,  as  shown  by 
the  ginner's  books.  On  the  2l8t  of  October, 
1903,  one  McGarrlty,  a  cotton  buyer  In  the 
employ  of  the  Newberger  Cotton  Company, 
appellee  here,  came  to  Phillip  and  entered 
into  negotiation  with  Moreiand  &  Townes 
looking  toward  the  purchase  for  his  principal 
of  whatever  cotton  foreland  &  Townes 
might  have  on  band.  McGarrlty  examined 
and  sampled  the  cotton  which  was  at  Phil- 
lip, amounting  to  88  bales,  and  agreed  to 
give  11%  cents  per  pound  for  the  cotton. 
Upon  being  Informed  by  Moreiand  &  Townes 
that  they  had  some  62  bales  at  McLemore's 
gin,  McGarrlty  and  Townes,  one  of  the  part- 
ners, went  to  this  gin,  and  these  62  bales 
were  examined  and  sampled.  McLemore 
was  present  at  the  gin,  and  knew  that  a  sale 
was  being  negotiated  of  the  cotton  covered 
by  his  written  contract  with  Moreiand  & 
Townes.  McGarrlty,  being  satisfied  with 
his  examination,  agreed  with  Moreiand  & 
Townes  to  take  the  entire  150  bales,  Includ- 
ing the  62  bales  at  the  gin.  at  an  agreed 
price  of  11%  cents,  and  so  advised  the  New- 
berger Cotton  Company  by  wire;  the  cipher 
telegram,  when  translated,  reading:  "We 
have  bought  150  B/C,  25  B/C  1%  staple  to 
l'/i«,  nothing  below  1%  Inch,  balance  l»/i« 
staple,  nothing  below  l»/i6  Inch  staple;  all 
strict  middling  to  good  middling  and  good 
middling  to  strict  middling,  at  11%  cents, 
mostly  good  to  strict  good  middling."  Noth- 
ing whatever  seems  to  have  been  said  by 
either  party  as  to  how  the  cotton  should  be 
delivered  to  the  railroad  company  for  trans- 
portation or  how  payment  should  be  made; 
these  details  being  evidently  understood  be- 
tween the  parties.  Of  the  cotton  at  the  gin 
28  bales  were  destroyed  by  fire  on  the  night 
of  October  22d.  The  rest  of  the  150  bales 
were  by  Moreiand  &  Townes  delivered  to  the 
railroad  company,  consigned  to  the  Newber- 
ger Cotton  Company,  and  bills  of  lading 
taken  therefor.    These  bills  of  lading  were 


attached  to  drafts  drawn  by  McGarrlty  on 
the  Newberger  Cotton  Company,  payable  to 
Moreiand  &  Townes,  who  collected  same  in 
the  usual  course  of  business.  After  some 
delay,  evidently  due  to  Moreiand  &  Townes' 
desire  to  be  fully  advised  as  to  their  legal 
rights  and  obligations,  they  paid  McLemore 
for  the  28  bales  of  burned  cotton.  The  firm 
having  dissolved,  and  Moreiand  having  by 
written  assignment  succeeded  to  all  the 
rights  of  the  partnership,  he  brings  this  suit 
against  the  Newberger  Cotton  Company  for 
the  value  of  the  28  bales  at  the  agreed  price 
of  11%  cents  per  pound. 

The  action  was  for  cotton  sold  and  actually 
delivered.  On  the  trial  the  above  facts  were 
disclosed,  and  It  was  farther  shown  that  it 
was  the  custom  for  the  Newberger  Cotton 
Company,  In  purchasing  what  may  be  call- 
ed "railroad  cotton" — that  is  to  say,  cotton 
which  would  naturally  be  shipped  by  rail — 
to  pay  for  same  only  after  delivery  to  the 
carrier,  and  upon  presentation  of  a  draft 
with  the  railroad  bill  of  lading  attached.  It 
was  also  shown  that  this  custom  required 
the  seller  to  look  after  this  delivery  of  the 
cotton  to  the  carrier  and  the  procuring  of 
the  bill  of  lading.  It  should  be  stated  that 
McLemore's  gin  was  situated  on  the  railroad, 
and  was  provided  with  a  spur  or  Industrial 
switch,  and  that  cotton  shipped  from  Mc- 
Lemore's was  loaded  on  the  car  at  the  gin 
and  bill  of  lading  secured  from  the  agent  at 
Gerin,  the  most  convenient  station  where  an 
agent  was  maintained,  and  this  course  was 
pursued  with  all  the  62  bales,  except,  of 
course,  the  28  that  had  been  burned.  There 
being  evidence,  as  stated,  to  show  the  exist- 
ence of  this  custom  as  to  delivery  and  pay- 
ment, the  defendant,  at  the  conclusion  of 
the  plaintiff's  testimony,  made  a  motion  for 
a  peremptory  instruction,  not  Introducing 
any  testimony  on  Its  own  behalf.  This  mo- 
tion was  fully  argued  and  sustained  by  the 
court.  After  the  motion  was  sustained,  but 
before  the  Jury  had  entered  Its  formal  ver- 
dict in  accordance  with  the  peremptory 
charge,  plaintiff  asked  permission  to  reopen 
the  case  and  introduce  evidence  tending  to 
show  that  "it  was  not  the  custom  In  the 
section  where  the  cotton  is  alleged  to  have 
been  sold  to  sell  the  cotton  to  the  cotton  buy- 
er uniformly  by  draft  with  the  bill  of  lad- 
ing attached,  and  that,  on  the  contrary.  It 
was  the  custom  for  cotton  to  be  sold  and 
paid  for  by  the  cotton  buyers  at  Phillip  and 
near  Phillip,  where  the  cotton  is  alleged  to 
have  been  purchased,  by  check  and  draft 
without  bill  of  lading  attached,  and  that  nu- 
merous sales  were  made  by  plaintiff  to  de- 
fendant In  that  section  where  drafts  with 
bill  of  lading  attached  were  not  given,  and 
for  which  checks  or  drafts  were  given  with- 
out bill  of  lading  being  attached  for  the  cot- 
ton." This  request  was  denied,  and  a  di- 
rected verdict  was  entered  for  the  defend- 
ant. This  action  of  the  trial  court  is  defend- 
ed on  two  grounds:    (1)  The  contract  (tf  sale- 
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was  Invalid  nnder  the  statute  of  franda.  (2) 
There  was  no  sach  delivery  of  the  cotton 
to  the  Newberger  Cotton  Company  by  More- 
land  ft  Townes  as  sofflced  to  pass  the  title, 
■0  that  the  cotton  tvas  thereafter  held  at 
the  purchaser's  risk. 

The  first  of  these  contentions  need  not  give 
DS  mndi  concern.  The  statate  of  frauds  by 
its  very  terms  has  no  application  to  sales  of 
personal  property  where  the  buyer  lias  re- 
ceived part  of  the  personal  property.  Here 
it  is  undisputed  that  the  defendant  had  ac- 
tually received  and  paid  for  at  least  33  bales 
of  the  cotton  stored  at  McLemore's  gin,  and 
this  brings  the  case  sqnarely  within  the  hold.' 
ing  in  Stonewall  Mfg.  Co.  t.  Peek,  63  Miss. 
342.  We  feel  certain  that  the  accomplished 
jadge  below  did  not  base  his  peremptory  in- 
struction upon  any  failure  to  satisfy  the 
statute  of  frauds. 

The  second  proposition  is  much  more 
serious.  The  argument  here  has  two  some- 
what distinct  aspects.  It  is  said  In  the  first 
place  that  title  to  the  cotton  in  controversy 
had  not  passed  from  McLemore  to  Moreland 
ft  Townes,  and,  this  being  true,  Moreland  & 
Townes  could  not  make  delivery  to  the  New- 
berger  people.  We  think  this  contention  can- 
not prevail,  in  the  light  of  the  contract  be- 
tween the  iMirtles  and  the  testimony  as  to 
what  happened  on  the  afternoon  of  October 
21st,  when  McOarrity  and  Townes  visited  the 
gin.  It  l8  to  be  noted  that  by  the  terms  of 
the  contract  delivery  was  to  be  made  at  Mc- 
L«nore'B  gin,  and  payment  to  be  made  when 
the  cotton  was  delivered  and  the  gin  weights 
furnished.  McLemore  testified  that  he  deliv- 
ered the  cotton  to  Moreland  ft  Townes  on 
that  afternoon,  and  was  cognizant  of  the  al- 
leged sale  to  the  Newberger  Cotton  Company. 
We  observe  here  that  delivery  of  property 
■old  1b  often  one  thing,  and  payment  therefor 
quite  a  dlfTerent  thing.  We  think  the  con- 
tract between  these  parties,  as  understood 
and  acted  upon  by  them,  meant  that  pay- 
ment should  not  be  made  until  after  delivery 
and  examination  of  the  gin  weights.  In  any 
event,  it  cannot  be  said  as  a  matter  of  law 
that  there  was  no  delivery,  as  between  Mc- 
Lemore and  Townes,  merely  because  at  the 
time  the  gin  weights  had  not  been  submit- 
ted. Payment  might  as  well  have  been 
deferred  by  agreement,  although  required 
by  the  contract,  If  the  intention  to  deliver 
existed  in  the  minds  of  all  the  parties,  and 
this  Intention  we  think  is  clearly  shown  by 
this  testimony. 

Coming,  now,  to  the  question  of  whether 
delivery  was  shown  to  the  Newberger  Cot- 
ton Company,  we  need  hardly  repeat  the 
well-understood  principle  that  this  is  essen- 
tially a  question  of  fact,  determined  in  this 
case  largely  by  the  intention  of  the  parties. 
We  need  not  consider  in  this  case  anything 
except  the  single  question  of  delivery.  For 
here  notlilng  remained  to  be  done  to  trans- 
fer the  title  except  to  deliver,  since  the  iden- 
tical cotton  had  been  pointed  out,  examined. 


sampled,  and  priced,  and  the  company  noti- 
fied of  the  purchase.  Now,  under  ordinary 
conditions,  In  the  absence  of  evidence  as  to 
the  custom  between  the  parties  as  to  pla- 
cing the  cotton  by  the  seller  In  the  hands  of 
the  railroad  company  for  shipment  and  the 
method  of  making  payment.  It  would  be  tol- 
erably dear  that  the  delivery  was  complete 
when  the  Identical  property  sold  or  attempt- 
ed to  be  sold  has  been  pointed  out  and  ex- 
amined, and  the  terms  and  price  agreed  on. 
So  that  we  can  find  no  Justification  for  the 
peremptory  instmction  in  defendant's  favor 
except  the  custom  shown  to  exist  between 
the  parties  as  to  payment  and  placing  the 
cotton  in  the  possession  of  the  railroad  com- 
pany for  transportation.  We  think  this  Is  a 
delicately  balanced  question.  Let  it  be  grant- 
ed that  this  custom  Is  fully  proven;  what 
certain  deductions  are  to  be  drawn  there- 
from? Can  It  be  certainly  said  as  a  matter 
of  law  that,  because  the  seller  has  been  ac- 
customed to  place  the  cotton  in  the  bands 
of  the  carrier  and  draw  for  the  price  with 
bin  of  lading  attached,  no  legal  delivery 
could  exist  until  these  things  had  been  done? 
It  can  hardly  be  maintained  that  time  or 
method  of  payment  will  of  themselves  con- 
trol the  question  of  delivery.  It  may  have 
been,  as  suggested  by  counsel,  that  the  seller 
placed  the  cotton  with  the  railroad  company 
merely  as  an  act  of  accommodation  to  the 
buyer,  or  even  that  this  was  an  implied  con- 
dition of  the  sale,  without  thereby  postpon- 
ing the  delivery  until  the  cotton  was  de- 
posited with  the  carrier  and  bill  of  lading 
secured.  Might  I  not  agree  with  a  purchaser 
to  take  my  chattels  at  an  agreed  price,  with 
the  express  understanding  that  delivery  was 
then  completed,  but  further  agree  to  prepare 
them  for  shipment  and  wait  for  payment  un- 
til this  bill  of  lading  is  issued?  To  propound 
this  query  is  to  answer  it. 

What  conclusion  la  to  be  drawn  from  the 
proven  facts  in  this  case  upon  the  question  aa 
to  when  the  parties  Intended  that  delivery 
should  be  completed?  This  is  the  vital  point 
In  the  case,  and  is  essentially  a  question  of 
fact  In  this  state  of  the  record  we  are 
forced  to  conclude  that  the  learned  Judge 
should  have  permitted  plaintiff,  even  after 
argument,  to  reopen  his  case  and  prove.  If 
he  could,  the  nonexistence  of  the  custom 
as  to  payment,  upon  the  existence  of  which 
defendant's  whole  case  rested.  The  peremp- 
tory Instruction  can  be  lustifled  only  upon 
the  idea  that  there  was  no  conflict  In  the 
testimony,  and  the  plaintiff  ought  to  have 
been  permitted,  we  think,  though  the  appli- 
cation was  out  of  time,  to  go  before  the  court 
and  jury  upon  all  the  facts  of  his  case.  The 
right  of  the  cause  demanded  it  in  this  par- 
ticular case,  and  we  think  that  the  discretion 
of  the  court  in  this  particular  was  not  prop- 
erly exercised.  But,  aside  from  this,  we  do 
not  think  a  peremptory  instruction  should 
have  been  given,  even  though  there  was  no 
conflict  in  the  testimony  aa  to  what  actually 
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happened  between  the  parties.  It  Is  a  mis- 
conception of  the  law  to  say  broadly  that 
every  case  should  be  taken  from  the  Jury 
merely  because  there  Is  no  conflict  In  the 
testimony.  The  fundamental  question  here 
Is  as  to  the  Intention  of  the  parties,  and  this 
Intention  is,  of  course,  to  be  gathered  from 
the  course  of  dealing  between  them,  the  acts 
performed,  and  the  language  uttered  at  the 
time  the  transaction  is  had.  But  it  is  pecu- 
liarly for  the  jury  In  this  precise  state  of 
case  to  say  what  conclusion  should  be 
drawn  from  all  the  proven  facts  and  cir- 
cumstances here  In  evidence.  It  Is  for  the 
Jury  to  consider  what  weight  shall  be  given 
to  the  custom  shown  as  affecting  the  fact  of 
delivery.  It  may  be  that  the  evidence  is  not 
conflicting;  bat  it  may  well  be  characterized 
as  equivocal,  and  In  cases  It  is  for  the  jury 
to  say  what  construction  Is  to  be  put  upon 
the  acts  of  the  parties.  Gibbons  v.  Robin- 
son, 63  Mich.  146,  29  N.  W.  S33;  Merchants' 
Nat  Bank  v.  Bangs,  102  Mass.  291;  Mc- 
Laughlha  v.  Marston,  78  Wis.  670,  47  N.  W. 
1058. 

Justice  MAYES  desires  It  said  on  bis  be- 
half that,  while  he  concurs  in  the  conclusion 
that  the  case  should  be  reversed,  he  Is  of 
the  opinion  that  the  evidence  of  the  custom 
between  the  parties  in  this  case  was  Improp- 
erly admitted,  and,  if  admitted,  does  not 
even  tend  to  show  that  delivery  was  contem- 
plated elsewhere  than  at  the  place  where  the 
cotton  was  sold.  He  thinks  that  the  peremp- 
tory Instruction  should  have  been  for  the 
plaintiff.  The  other  members  of  the  court, 
however,  think  that  the  case  Is  for  the  Jury. 

Reversed  and  remanded. 


(93  UlsB.  840) 

DELTA  &  PINE  LAND  CO.  T.  ADAMS,  Rev- 
enue Agent.     (No.  13,512.) 

(Supreme  Court  of  Mississippi.  Dec.  7.  1908. 
Suggestion  of  Error  Overruled.    Feb.  1, 1909.) 

1.  Apfeai.  and  Ebbob  (5  363*)— Review— Dis- 

OKETION  OF  COUBT— REFCSINO  APPEAL  FROM 

Dkcbee  Ovebbuuno  Dbmtjbbeb  to  Biix. 
An  appeal  from  a  decree  oTemiling  a  de- 
mnrrer  to  a  bill,  to  settle  the  principles  of  the 
cause,  was  properly  refused,  where  there  were 
no  principles  to  be  settled  and  an  appeal  would 
only  result  in  vexations  delay  and  expense. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  t  363.*] 

2.  Taxation  (|  862%*)— Gollxotior  of  Tax 
ON  Omitted  Pbopebtt  —  Suit  to  Enjoin 
SAI.B  OF  Land  Until  Taxes  abk  Paid — At- 
tachment IN  Chancebt. 

Where  a  bill  is  filed  to  enjoin  a  corporation 
fiom  disposing  of  the  balance  of  its  property  un- 
til taxes  due  have  been  paid,  and  for  a  personal 
decree  for  the  amount  of  the  taxes,  It  is  no 
ground  of  demurrer  that  it  is  an  attempt  to  ob- 
tain an  attachment  in  chancery  wihout  making 
the  requisite  allegations  therefor;  the  suit  not 
being  for  an  attachment  in  chancery  and  having 
no  aspect  of  that  sort. 

[Ed.    Note.— For  other   cases,   see  Taxation, 
Dec  Dig.  I  362%.*] 


8.  BJQtnrr  (J  273*)  —  Pleading  —  Aicendbd 

BiUt— Independent  Suit. 

In  a  suit  to  enjoin  a  corporation  from  sell- 
ing the  balance  of  its  property  until  taxes  due 
have  been  paid,  an  amended  bill,  proceeding  up- 
on substantially  the  samt  facts,  but  asking  as 
additional  relief  a  personal  decree,  based  upon  a 
judgment  rendered  between  the  filing  of  the  orig- 
inal and  amended  bills,  adjudging  the  taxes  to 
be  legal,  did  not  present  a  wholly  new  and  dif- 
ferent case  from  that  of  the  original  bill,  and 
was  properly  allowed. 

[Ed.  Note.— For  other  cases,  see  Equity,  CeaL 
Dig.  II  561,  562;   Dec.  Dig.  I  273.*] 

4.  Taxation  (|  862%*)  —  Collection  —  Back 
Taxes— Statutobt  Fbovisions. 

Code  1906,  |  4256.  provides  that  everv  law- 
ful tax  levied  by  the  state,  etc.,  is  a  debt  due  by 
the  person  ownmg  the  property  taxed,  and  may 
be  recovered  by  action.  Section  4740  provides 
that  if,  after  the  fiscal  year  In  which  taxes  be- 
come due,  the  revenue  agent  discovers  that  prop- 
erty has  not  been  assessed,  be  shall  notify  the 
tax  collector,  who  shall  assess  It,  and  if  the  as- 
sessment is  approved,  and  no  appeal  is  taken,  and 
the  taxes  are  not  paid  within  80  days,  the 
property,  if  realty,  shall  b«  ordered  sold,  as  pro- 
vided by  section  4367.  Held,  that  section  4256 
provides  an  additional  and  more  effective  remedy 
By  which  the  essential  nature  of  the  obligation  . 
as  for  taxes  is  changed  to  that  of  debts  and  ap- 
plies to  back  taxes  as  well  as  others,  and  the 
method  provided  by  section  4740  for  collecting 
back  taxes  is  not  exclusive. 

[Ed.  Mote.— For  other   cases,   see  Taxation, 
Dec.  Dig.  I  362%.*] 

6.  Taxation  (f  584*)  —  Collection  —  Back 
Taxes  —  CoNSTBUcmoK  of  Statotes— "Ac- 
tion." 

The  fact  that  Code  1906,  |  4256,  provides 
for  a  recovery  of  taxes  by  "action,"  aoes  not 
confine  the  remedy  to  courts  of  law,  especially 
In  view  of  sections  4738,  4742,  and  4748,  riving 
the  revenue  agent  authority  to  sue  in  either  a 
court  of  law  or  equity. 

[Ed.   Note.— For  other   cases,   see   Taxation, 
Cent.  Dig.  {  1187 ;   Dec.  Dig.  |  584.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  128-140.] 

6.  Taxation  (1 862%*)  —  Collection  —  Back 
Taxes— Statdtobt  fbovisions. 

That  hardship  would  result  from  rendering 
personal  judgments  for  back  taxes,  and  incon- 
venience be  encountered  because  mistakes  are 
frequently  made  from  erroneous  assessment  as 
to  ownership  of  property,  and  because  through 
lapse  of  time  evidence  to  disprove  ownership 
might  be  lost,  would  b«  without  weight  in  de- 
termining the  exclusive  character  of  the  remedy 
afforded  by  Code  1006,  {  4740,  since  the  argu- 
ment of  Inconvenience  is  for  the  Legislature,  not 
the  courts, 

[EM.    Note.— For  other  cases,   see   Taxation, 
Dec  Dig.  I  362%.*] 

7.  Taxation  (|  362%*)  —  OoixwrrroN— Stat- 
utes—CoNSTBUcnoN—RtrrBOACTiVB  Effect. 

Code  1906,  |  4256.  made  every  lawful  tax 
levied  by  the  state  a  debt,  and  provided  a  new 
method  of  collecting  it  by  action,  while  under 
the  prior  law  back  taxes  were  not  debts,  and 
were  collectible,  when  on  realty,  by  sale  of  the 
land.  Beld,  that  section  4256  created  a  new  ob- 
ligation to  pay,  as  well  as  a  new  remedy,  and 
could  have  no  retroactive  effect,  and  hence  a 
personal  decree  in  an  action  thereunder  could 
not  be  rendered  for  back  taxes  due  before  the 
enactment  of  the  section,  though  assessed  there- 
after, as  they  were  not  debts,  but  merely  taxes. 

[Bd.    Note.— Fop  other   cases,    see   Taxation, 

ec.  Dig.  I  362%.*] 
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8.  EQtniT   (I  S13*)  —  PlXlDINO  —  Arswkb  — 

Vebhtgation. 

Where  a.t  the  end  of  an  answer  there  was 
the  statement,  "Answer  under  oath  waived," 
■isned  by  coansel,  and  the  record  did  not  show 
any  agreement  that  the  force  of  a  sworn  an- 
■wer  was  to  be  given  to  it.  or  what  the  state- 
ment meant,  the  answer  had  only  the  force  of 
an  nnswom  answer. 

[I9d.  Note — ^For  other  cases,  see  EVjuity,  Cent 
Dig.  t  702;    Dec  Dig.  |  343.»] 

6.  Taxation  (|  3e2^*)—CoiiKonoN— Actions 

—Injunctions. 

Where,  In  a  soit  to  restrain  the  selling  of 
land  nntil  taxes  were  paid  and  for  a  personal 
decree  f<»'  the  taxes,  an  injanction  was  issued, 
«nd  on  a  hearing  on  the  merits  a  decree  for  the 
taxes  was  rendered,  the  injunction  should  have 
b«en  dissolved,  since  the  decree,  when  properly 
enrolled,  established  a  Judgment  lien  on  the  prop- 
erty for  the  taxes. 

[Ed.   Note.— For  other  cases,  see   Taxation, 
Dec.  Dig.  f  3e2i4.«] 
1ft  Apfeai.  and   Ebbob  (i  187*)— Revibw- 

QnESTioNS  Not  Raised  m  Loweb  Coubt— 

Defect  of  Parties. 

In  a  salt  to  collect  back  taxes,  the  conten- 
tion that  tax  assessors  and  collector*  daring  the 
period  when  the  taxes  shonld  have  been  assessed 
oaght  to  have  been  made  parties,  where  not  rais- 
ed in  tbe  lower  court,  cannot  be  considered  on 
appeal. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  1186-1188;  Dec.  Dig.  | 
187.*] 

11.  Taxation  (|  362%*)  —  Coix«cnoN  — Ac- 
tions—Pasties— Statutobt  Pbo  visions. 
Ann.  Code  1892,  i  4200.  providing  that  in 
■nits  against  delinquent  taxpayers  the  assessor 
and  tax  collector  shall  be  made  parties,  and,  if 
it  appear  that  the  failnre  to  pay  was  caused  by 
their  willfnl  default  or  negligence,  judgment 
shonld  be  rendered  against  them  for  the  rev- 
enue agent's  compensation,  does  not  apply  to 
tnits  for  tiack  taxes,  which  the  taxpayer  declin- 
ed to  pay,  and  which  could  not  be  otherwise  col- 
lected, because  of  its  appeals  and  contests. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Dec  Dig.  f  362%.*] 

Appeal  from  Chancery  Court,  Hinds  Coun- 
ty; G.  O.  Lyell,  Chancellor. 

To  be  offlclally  reported." 

BUI  by  Wirt  Adams,  Revenue  Agent, 
against  the  Delta  ft  Pine  Land  Company,  to 
enjoin  defendant  from  selling  land  until  back 
taxes  assessed  against  It  had  been  paid  and 
for  a  personal  decree  for  the  amount  of  the 
taxes. .  Decree  for  complainant,  and  defend- 
ant appeals.  Afilrmed  in  part,  and  reversed 
in  part,  and  rendered. 

He  Willie  &  Thompson  and  Frank  Johnston, 
for  appellant    W.  R.  Harper,  for  appellee. 

WHITFIELD,  C  J.  The  original  bill  of 
complaint  in  this  case,  filed  by  the  Revenue 
Agent,  contained  substantially  the  following 
averments:  that  he  had  had  the  appellant 
duly  back-assessed  for  taxes  for  tbe  years 
from  1888  to  1806,  IncluBive,  due  to  the  state, 
county  of  Hinds,  and  city  of  Jackson;  that 
said  assessments  were  for  solyent  credits 
owned  and  held  by  the  appellant  during  said 
years,  and  on  which  no  taxes  had  been  paid ; 
that  tbe  said  assessments  were  all  contest- 


ed by  the  appellant,  and  that  the  taxes  doe 
on  said  assessments  could  not  be  collected  by 
distress  or  "otherwise,"  by  reason  of  appeals 
and  contests  made  by  appellant;  that  appel- 
lant was  due  about  $4S,000  of  such  taxes,  and 
declined  to  pay  anything ;  that  appellant  had 
had,  originally,  a  capital  stock  represented 
by  half  a  million  acres  of  wild  land  in  this 
state;  that  it  never  had  any  other  capital, 
and  that  the  appellant  had  sold  all  the  said 
lands  except  15,000  to  20,000  actes,  and  dis- 
tributed the  proceeds  as  dividends  among  its 
stockholders;  that  the  appellant  was  trying 
to  sell  all  the  remaining  lands,  so  as  to  ap- 
portion tbe  proceeds  of  sale  as  dividends 
among  the  stockholders,  so  as  to  place  the 
property  and  effects  beyond  the  reach  of  tiis 
creditors;  that  said  course  on  the  part  of 
the  appellant  would  render  it  insolvent  be- 
fore said  taxes  conid  be  collected,  or  secur- 
ed by  levy,  as  required  by  law,  and  that  thus 
the  state,  city,  and  county  would  be  defraud- 
ed of  their  revenues;  and  it  was  further  al- 
leged that  under  sale  for  taxes  it  was  doubt- 
ful if  the  said  remaining  lands  would  bring 
enough  to  satisfy  the  taxes  due.  The  pray- 
er of  the  said  original  bill,  amongst  other 
things,  was  for  the  issuance  of  a  writ  of  In- 
junction to  prevent  the  appellant  from  mak- 
ing this  said  sale  until  the  taxes  should  have 
been  paid.  The  injunction  issued  as  prayed 
for,  and  the  writ  was  served  on  March  28, 
1907. 

Nothing  further  was  done  in  the  cause  un- 
til April  21,  1908,  when  the  complainant  duly 
obtained  leave  of  the  court  to  file  an  amend- 
ed and  supplemental  bill,  which  was  accord- 
ingly duly  filed  on  April  22,  1908.  This 
amended  bill  sets  out  substantially  the  same 
facts  with  the  original  bill ;  but  it  prays  for 
new  relief,  in  that  It  asks  for  a  personal  de- 
cree for  the  amount  of  tbe  taxes  against  the 
appellant  This  amended  bill  states  that  the 
Revenue  Agent  had  caused  tbe  appellant  to 
be  back-assessed  for  the  taxes  hereinbefore 
described  for  the  years  1886  to  1904,  inclu- 
sive, and  it  then  stated  that  all  said  assess- 
ments had  been  finally  adjudged  legal  and 
valid  by  this  court,  referring  to  the  case  of 
Adams  t.  Delta  ft  Pine  Land  Co.,  89  Miss. 
817,  42  South.  170;  that  the  appellant  had 
no  property  in  Hinds  county,  and  then,  with 
great  detail,  set  out  the  taxes  for  each  year 
due  the  state,  county,  and  city  from  1886  to 
1904,  inclusive;  and  the  prayer  was  for  a 
personal  decree  against  the  appellant  for 
tbe  sum  of  $32,823.88,  being  the  amount  of 
taxes  as  plainly  and  clearly  shown  in  detail 
In  the  amended  bill.  It  will  thus  be  seen 
that  there  is  no  difference  between  the  orig- 
inal bill  and  amended  bill  in  substance;  the 
only  difference  being  as  to  the  prayer  as  to 
the  additional  relief  sought  But  this  relief 
is  sought  on  substantially  the  same  state  of 
facts  as  made  up  the  case  as  shown  in  the 
original  bill.    It  will  here  be  noted  that  there 
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had  been  In  the  case  above  referred  to  a  final 
adjudication  b7  this  court  of  the  legality  and 
validity  of  all  these  assessments,  and  there- 
fore a  conclusive  judgment,  as  between  these 
parties,  that  the  amount  of  the  taxes  so 
levied  was  due  as  taxes  from  the  appellant 
This  was  not  the  occurrence  of  any  new  fact, 
between  the  filing  of  the  original  and  amend- 
ed bill,  within  the  meaning  of  the  rule  of 
pleading  as  to  an  amendment  making  a  new 
case.  It  was  simply  the  statement,  in  the 
amended  bill,  of  the  decision  of  this  court  on 
the  very  same  facts  declaring  the  assessment 
valid,  and  the  prayer,  based  on  such  deci- 
sion, and  upon  the  statute  to  be  noted  later, 
for  a  personal  decree.  On  the  13tb  of  June, 
1908,  the  appellant  took  Its  first  step  by  filing 
a  demurrer  to  the  original  and  amended  bills 
which  demurrer  was  by  the  court  overruled. 
The  second,  fourth,  seventh,  eighth,  ninth, 
and  tenth  grounds  of  demurrer  only  need  be 
noticed,  and  they  are  as  follows: 

"(2)  If,  as  complainant  seems  to  assume, 
there  Is  any  lien  upon  said  lands  for  the 
amount  of  taxes  due  by  defendant,  a  sale  of 
said  lands  could  not  impair  or  injuriously  af- 
fect such  Hen  in  any  way,  and  complainant  is 
without  right  to  the  intervention  of  this 
court." 

"(4)  The  complainant  does  not  allege  that 
defendant  has  conveyed  or  is  about  to  con- 
vey said  lands  with  Intent  to  hinder,  delay, 
or  defraud  the  complainant,  or  the  state,  or 
any  subdivision  thereof,  or  any  other  cred- 
itor; nor  does  he  allege  any  other  illegal 
Intent  on  the  part  of  defendant,  but  merely 
states  what  he  takes  to  be  the  effect  of  a 
sale  of  said  lands.  In  other  words,  the  com- 
plainant seeks  by  his  bill  to  accomplish  the 
ends  and  purpose  of  an  attachment  in  chan- 
cery wltbout  making  the  necessary  aver- 
ments," 

"(7)  This  court  is  not  authorized  to  render 
a  personal  decree  for  complainant's  demand. 
Code  1906,  $  4740,  is  exclusive  of  all  other 
remedies,  and  provides  a  specific  method  for 
the  collection  of  back  taxes  or  taxes  on  prop- 
erty that  has  escaped  taxation. 

"(8)  The  tax  collector  alone  is  entitled  to 
collect  back  taxes  on  personalty. 

"(9)  Back  taxes  on  personalty  are  not  col- 
lectible by  the  sale  of  lands,  bat  only  by  dis- 
tress of  personalty,  or  Other  proceedings  af- 
fecting personalty. 

"(10)  The  amended  bill  was  not  filed  by 
leave  of  court,  and  is  not  one  that  should  be 
allowed  to  be  filed  herein,  since  It  is  not 
germane  to  the  original  bill  and  Is  a  new  and 
Independent  suit 

"Wherefore  defendant  prays  that  said  bill 
be  dismissed,"  etc. 

The  other  grounds  of  demurrer  are  mani- 
festly untenable  and  need  not  be  discussed. 
The  appellant  applied  for  an  appeal  from  the 
decree  overruling  the  demurrer,  to  settle  the 
principles  of  the  cause,  and  the  court  very 
properly  refused  to  grant  the  appeal,  since 
there  were  no  principles  to  be  settled,  and 


an  appeal  would  only  have  resulted  in  vexa- 
tious delay  and  expense.  Respondent  then 
filed  on  June  18,  1908,  its  answer,  but  not  un- 
der oath,  practically  denying  all  substantia] 
allegations  of  the  bill.  The  answer  is  a  mere 
wholesale  denial  of  any  Indebtedness  by  rea- 
son of  said  taxes  in  any  way  whatever. 
Counsel  then  agreed  in  writing  that  the  as- 
sessments for  the  years  1886  to  1904,  Inclu- 
sive, were  duly  made  by  the  state,  county, 
and  municipal  authorities  as  detailed  In  the 
bill.  The  cause  was  then  set  down  for  hear- 
ing upon  the  issue  docket  upon  the  pleadings 
and  proof,  and  the  court  rendered  a  final  de- 
cree against  the  appellant  for  the  sum  of 
$32,823.38,  with  Interest  upon  said  amoimt 
at  6  per  cent,  per  annum  from  the  date  only 
of  the  decree;  taxes  not  bearing  interest  as 
such.  Both  the  original  and  amended  bill 
were  duly  sworn  to ;  but  there  was  no  waiv- 
er In  either  of  an  answer  under  oath.  This 
appeal  was  prosecuted,  and  the  contentions 
following  are  presented : 

The  fourth  ground  of  the  demurrer  may  be 
disposed  of  at  once  by  the  observation  that 
this  is  not  an  attachment  In  chancery,  and 
has  no  aspect  of  that  sort  and  that  it  does 
sufficiently  aver  that  the  appellant  would  be 
rendered  insolvent  by  the  sale  of  its  remain- 
ing lands,  and  that  Its  purpose  was  to  so 
render  itself  insolvent  and  escape  the  pay- 
ment of  its  taxes  justly  due.  The  averment 
of  the  bill  is  a  sufllciently  clear  one  that  this 
appellant  had  already  sold  all  of  Its  lands 
down  to  about  15,000  or  20,000  acres,  and 
that  It  was  doing  all  In  Its  power  to  get  rid 
of  that  balance  as  rapidly  as  possible,  wltb 
the  view  of  defrauding  the  state,  county,  and 
city  of  the  revenue  justly  due.  It  must  be 
noted  just  here  that  after  the  final  decree  of 
this  court  in  case  of  Adams  v.  Delta  &  Pine 
Land  Co.,  adjudging  these  taxes  to  have  been 
duly  and  legally  assessed,  the  appellant  no 
longer  stands  in  the  attitude  of  contesting 
the  legality  of  the  taxes ;  but  its  defense  has 
degenerated  into  a  miserable  effort  to  defeat 
by  various  crafty  devices,  dealt  with  In  pre- 
ceding decisions  In  this  case,  and  its  subse- 
quent conduct  the  payment  to  the  govern- 
ment of  the  just  taxes  due  for  the  protection 
that  government  has  been  extending  to  It  for 
years  past  The  appellant  occupies  just  pre- 
cisely that  very  unenviable  attitude. 

The  tenth  ground  of  demurrer  is  not  well 
taken,  since,  within  the  principles  announc- 
ed in  the  case  of  Belzoni  v.  Y.  &  M.  V.  R  R. 
et  al.,  47  South.  468,  recently  decided,  the 
amended  bill  did  not  make  any  new  case. 
It  proceeded  upon  substantially  the  sanle 
facts;  the  only  difference  being  that  it  ask- 
ed additional  relief,  a  personal  decree,  based 
upon  the  final  Judgment  of  this  court  ren- 
dered between  the  filing  of  the  original  and 
amended  bills,  adjudging  these  taxes  to  have 
been  legally  assessed  and  to  be  a  legal  and. 
proper  charge,  as  taxes,  against  the  appel- 
lant 'It  Is  true  the  original  bill  merely- 
sought  an  Injunction  to  preserve  the  status 
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400  of  the  lands  pending  final  decision  of  this 
court  as  to  the  validity  of  the  taxes,  the 
result  being  also,  however,  to  establish  most 
of  them  as  debts;  but  that  Injunction  was 
granted  by  reason  of  the  very  same  state  of 
facts  substantially,  relating  to  tlie  very  same 
taxes,  upon  which  the  prayer  for  a  personal 
decree  was  based,  and  in  no  proper  legal 
Bense,  and  within  none  of  the  rules  applicable 
properly  understood,  can  the  amended  and 
gapplemental  bill  be  said  to  have  presented  a 
wholly  new  and  different  case  from  that 
made  by  the  original  bill.  The  principles  an- 
nounced in  the  case  of  Belzoni  v.  X.  &  M.  V. 
B.  H.  Co.  (Miss.)  47  South  468,  perfectly  cover 
this  proposition. 

The  seventh  ground  of  demurrer  presents 
tbe  most  serious  contention  made  by  the  ap- 
pellant, and  that  contention  is  that  the 
chancery  conrt  could  not  render  a  personal 
decree  for  these  taxes,  and  that  section  4740, 
Code  1900,  is  exclusive  of  all  other  remedies, 
and  provides  a  specific  remedy  for  the  col- 
lection of  back  taxes,  or  taxes  on  property 
tliat  has  escaped  taxation  by  reason  of  not 
baring  been  assessed.  Several  contentions, 
nnder  this  ground  of  demurrer,  are  developed 
in  argument  with  very  great  ability  by  learn- 
ed counsel  for  appellant,  and  we  will  take 
them  up  In  their  order.  It  will  first  be  nec- 
essary to  set  out  section  4256,  Code  1906 
(which  was  first  Introduced  Into  our  law  in 
section  3747,  Ann.  Code.  1892),  and  section 
4740,  Code  1906.  Those  sections  are  as  fol- 
lows: 

"4256.  Taxes  a  Debt  Recoverable  by  Ac- 
tion.— Every  lawful  tax  levied  or  imposed 
by  the  state,  or  by  a  county,  city,  town,  vil- 
lage, or  levee  board,  Is  a  debt  due  by  tbe 
person  or  corporation  owning  the  property 
or  doing  tbe  business  upon  which  the  tax 
if  levied  or  Imposed,  whether  assessed  or 
PH^ierly  assessed  or  not,  and  may  be  re- 
covered by  action;  and  In  all  actions  for  the 
recovery  of  taxes  the  assessment  roll  shall 
only  be  prima  facie  correct" 

"4740.  The  Same— To  Make  Additional 
Assessments. — After  the  expiration  of  the  fis- 
cal year  in  which  taxes  become  due  should  tbe 
revenue  agent  discover  that  any  person,  cor- 
poration, property,  business,  occupation,  or 
calling  has  escaped  taxation  by  reason  of 
not  t>elng  assessed,  it  shall  be  his  duty  to 
give  notice  to  the  tax  collector  in  writing, 
and  tbe  collector  shall,  within  ten  days  there- 
after, make  the  proper  assessment  by  way  of 
an  additional  assessment  on  the  roll  or  tax 
list  in  his  hands,  and  give  ten  days'  notice 
hi  writing  to  tbe  person  or  corporation 
whose  property  is  assessed,  and  all  objec- 
tkins  to  such  assessment  shall  be  heard  at 
tbe  next  meeting  of  the  board  of  supervis- 
ors of  counties  or  board  of  mayor  and  alder- 
men of  municipalities.  The  board  of  super- 
visors or  mayor  and  aldermen  shall  also 
be  notified  In  writing  by  the  collector  of  said 
assessment,  and  the  state  revenue  agent 
nay  appear  at  said  meeting,  and  an  appeal 
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to  the  circuit  court  may  be  taken  from  tho 
order  of  the  board  approving  or  disapprov- 
ing such  assessment  by  either  party.  If  the 
assessment  be  approved  and  no  appeal  be 
taken,  and  the  taxes  shall  not  be  paid  within 
thirty  days  thereafter,  the  property,  If  It  be 
real  estate,  shall  be  ordered  sold  as  provid- 
ed by  section  4367,  and  If  it  be  i>ersonalty, 
the  tax  collector  shall  proceed  to  collect  by 
distress  or  otherwise.  If  the  tax  collector 
shall  fall  or  refuse  to  make  an  assessment 
and  report  the  same  as  herein  requlr^  he 
shall  be  liable  on  his  bond  for  the  amount  of 
taxes  properly  collectible  and  ten  per  cent 
damages  thereon.  If  the  assessment  rolls 
be  in  the  hands  of  the  assessor  at  the  time 
the  revenue  agent  makes  discovery  of  prop- 
erty which  has  escaped  taxation,  he  shall 
give  the  required  notice  to  the  assessor,  who 
shall  make  the  proper  assessment,  and  give 
the  required  notices  to  the  owner  of  the 
property  and  to  the  board  of  supervisors  or 
mayor  and  aldermen,  under  like  penalties  for 
failure  as  provided  against  the  collector,  and 
like  proceedings  shall  be  had.  When  any 
taxes  shall  be  collected  under  assessments 
made  as  herein  required,  the  revenue  agent 
shall  receive  therefor  at  the  time  of  col- 
lection, the  same  compensation  allowed  him 
by  law  for  other  collections." 

It  Is  first  insisted,  then,  that  section  4256, 
Code  1006,  making  taxes  a  debt,  and  pro- 
viding for  their  recovery  by  action,  has  no 
relation  to  back  taxes,  or  taxes  which  have 
been  back-assessed  on  property  which  has 
escaped  taxation  by  reason  of  not  having 
been  assessed,  it  Is  said  that  the  machinery 
for  the  collection  of  such  back  taxes  and  the 
method  for  their  collection  are  provided,  and 
provided  alone.  In  said  section  4740,  and  that 
the  method  therein  provided  is  exclusive. 
Tills  contention  is  manifestly  unsound. 
There  is  nothing  In  either  of  the  two  sec- 
tions— 4740  and  4256 — providing  that  the 
remedy  in  section  4740  shall  be  exclusive,  or 
providing  that  the  remedy  provided  by  sec- 
tion 4256  shall  not  apply  to  ordinary  taxes 
assessed  In  the  ordinary  way.  The  manifest 
purpose  of  tbe  Legislature  in  section  4256 
was  to  provide  an  additional  remedy,  and  to 
create  a  new  right  by  which  the  essential 
nature  of  the  obligation  for  taxes  as  taxes 
should  be  changed  from  the  nature  such  ob- 
ligation had  as  taxes  alone  to  the  nature 
or  quality  they  would  have  as  debts,  and 
thus  to  give  to  the  sovereignty  a  better  right, 
and  an  additional  and  more  effective  remedy 
for  the  collection  of  taxes.  In  order  to  hold 
that  this  new  remedy  applied  alone  to  back 
taxes,  we  would  have  to  rest  such  holding 
upon  nothing  at  all  except  the  bald  fact  that 
one  set  of  taxes  had  been  assessed  in  the  or- 
dinary way  and  that  the  other  set  of  taxes 
had  been  back-assessed  In  an  extraordinary 
way.  In  other  words,  the  new  remedy  man- 
ifestly applicable  to  all  taxes  would  be  de- 
nied application  to  the  one  set  of  taxes,  and 
given  application  to  the  other  set  of  taxes, 
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not  because  of  any  Inherent  difference  In  the 
nature  of  the  taxes  as  obligations,  but  sole- 
ly and  only  because,  being  of  the  same  na- 
ture, they  bad  merely  been  assessed  in  a 
different  mode.  This,  of  course,  is  utterly 
untenable.  Along  in  this  track  of  reason- 
ing the  learned  counsel  for  appellant  have 
much  to  say  to  the  effect  that  the  chancery 
court  will  not  be  transformed  into  an  agency 
for  the  collection  of  taxes,  etc.,  and  that 
taxes  are  universally  collected  by  the  gov- 
ernment through  the  ordinary  tax  agencies, 
etc.  And  many  authorities  are  cited  to  sup- 
port this  perfectly  elementary  proposition. 
Of  course,  these  propositions  are  generally 
true.  The  question  here  Is  not  whether  they 
are  generally  true,  but  whether  tliis  sec- 
tion 4256  has  not  introduced  a  new  remedy 
for  the  collection  of  taxes,  and  the  authori- 
ties cited  so  diligently  from  states  not  hav- 
ing this  sort  of  statute,'  of  course,  have  no 
manner  of  appllcatlob  here.  In  other  words, 
the  Legislature  must  manifestly  have  meant 
to  add  to  the  remedy  the  state  had  for  the 
collection  of  taxes  a  new  remedy,  by  the  new 
method  provided  for  in  section  42.56,  and  that 
method  was,  of  course,  applicable  to  the 
collection  of  all  taxes.  The  mere  fact  that 
section  4740,  Code  1906,  provided  that  the 
method  should  be  (where  real  estate  was  in- 
volved) by  a  sale  of  It,  as  provided  by  sec- 
tion 4367  of  said  Code,  and  (where  personalty 
was  Involved)  by  "distress  or  otherwise," 
does  not  at  all  conflict  with  the  provision  for 
another  and  additional  remedy  provided  by 
section  42S6;  nor  does  the  fact  that  the  par- 
ty who  shall  do  the  collecting  Is,  under  sec- 
tion 4740,  the  tax  collector,  at  all  militate 
against  the  right  of  the  revenue  agent  to 
bring  the  suit  provided  for  In  section  4256. 
enforcing  that  other  additional  remedy.  If 
the  remedy  by  section  4740  is  desired  to  be 
pursued,  the  tax  collector  works  it  out  If 
the  remedy  provided  by  section  4256  Is  de- 
sired to  be  pursued,  the  revenue  agent  works 
it  out  These  questions  as  to  who  shall 
work  it  out  are  mere  incidental  questions 
of  administration. 

It  'is  also  said  by  learned  counsel  for  appel- 
lant that  the  language  in  section  4256,  that 
these  taxes,  treated  as  debts,  may  be  recov- 
ered by  "action,"  because  of  the  use  of  the 
word  "action,"  excludes  the  right  to  proceed 
in  the  chancery  court.  The  law  has  armed 
the  revenue  agent,  and  armed  him  properly, 
with  the  amplest  and  fullest  authority  to  sue 
in  either  a  court  of  law  or  equity  under  sec- 
tions 4738,  4742,  and  4743,  Code  1906.  If  it 
be  said  that  the  only  right  to  bring  this  ac- 
tion Is  to  be  found  In  this  particular  section 
4256,  the  answer  is  that,  whilst  that  is  per- 
fectly true,  the  construction  which  would 
make  the  word  "action"  relate  to  the  circuit 
court  alone  Is  palpably  too  narrow.  What 
possible  reason  could  be  assigned  for  a  pur- 
pose, on  the  part  of  the  Legislature,  to  re- 
strict the  revenue  agent  to  a  court  of  law  for 
the  recovery  of  taxes  treated  as  a  debt  in  all 


cases,  unlversallyT  Nothing  la  easier  than  ts 
conceive  of  cases  so  complicated  in  their 
facts,  and  presenting  so  many  dlfflcultles  as 
to  the  collection  of  taxes,  as  that  the  machlo- 
ery  of  the  court  of  chancery  alone  Is  elastic 
enough  to  deal  effectively  with  the  situation. 
In  fact,  no  better  illustration  of  this  state- 
mant  can  be  found  than  is  furnished  by  the 
evidence  In  the  long  and  vexatious  litigation 
disclosed  in  this  very  cause.  It  would  have 
been  exceedingly  easy  for  the  Legislature  to 
have  said.  If  they  had  to  meant  that  the  rem- 
edy should  be  pursued  alone  in  the  circuit 
court  The  Legislature  has  not  said  so,  all 
reason  is  against  such  a  view,  and  the  word 
"action"  must  be  so  construed  as  to  work  out 
what  appears  clearly  'to  have  been  the  pur- 
pose of  the  Legislature;  and  we  hold,  accord- 
Ingly,  that  It  empowers  suit  In  either  court 
Morris  Ice  Company  v.  Adams,  75  Miss.  410, 
22  South.  944,  held  nothing,  so  far  as  decl- 
slon  was  concerned,  except  that  a  personal 
Judgment  for  taxes  could  not  be  rendered  In 
that  particular  proceeding,  which  was  noth- 
ing but  an  appeal  from  an  order  of  the  board 
of  supervisors  making  an  assessment.  Since 
the  board  of  supervisors  had  no  Jurisdiction 
to  render  a  personal  Judgment  for  taxes,  &a 
appellate  court,  reviewing  Its  action,  could 
render  none.  That  and  that  only,  is  the 
scope  of  the  decision  In  Morris  Ice  Co.  ▼. 
Adams,  supra. 

It  is  again  earnestly  urged  that  the  rem- 
edy provided  for  the  collection  of  taxes  In 
section  4740  should  be  the  only  one  pursued, 
for  the  reason  that  otherwise,  If  personal 
Judgments  are  to  be  rendered  for  taxes,  great 
hardship  would  result  and  great  Inconveni- 
ence be  encountered  by  reason  of  the  fact  that 
mistakes  are  frequently  made,  by  reason  of 
erroneous  assessment,  as  to  ownership  of 
property,  and  by  reason  of  the  further  fact 
that  in  the  lapse  of  time  the  evidence  that 
would  disprove  ownership  may  become  lost  or 
destroyed,  etc.  This  is  nothing  but  the  argu- 
ment ab  inconvenlenti.  It  has  no  logical  ef- 
fect In  establishing  the  proposition  contended 
for.  The  same  harshness  of  result,  the  same 
inconveniences  In  the  remedies  provided  by 
law,  are  encountered  oftentimes  In  many  oth- 
er cases.  The  argument  might  properly 
enough  be  made  to  the  Legislature.  It  is  out 
of  place  here.  Courts  cannot  be  Influenced, 
where  otherwise  the  line  of  decision  is  plain, 
by  arguments  arising  purely  ab  Inconvenlenti. 
Nor  is  there  anything  In  the  proposition  that 
the  remedy  provided  by  section  4740  should 
be  exhausted  before  resort  Is  had  to  the  rem- 
edy provided  for  by  section  4256.  Three  au- 
thorities are  cited  in  support  of  this  proposi- 
tion, but  they  all  apply  only  in  the  absence  ot 
statutes  like  section  4256.  We  are  therefore 
clearly  of  the  opinion,  first  that  the  remedy 
provided  by  section  4740  Is  not  exclusive  ot 
the  remedy  provided  by  section  4256,  where 
back  taxes  are  involved;  but  that  either  may 
be  pursued  without  reference  to  the  other  ; 
the  remedy  provided  by  section  4260  being 
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merely  cumnlatlve  and  additional  to  that  pro- 
Tided  in  section  4740. 

The  next  ccmtentlon  argued,  with  sorpass- 
ing  ability  by  the  learned  connsel  for  ap- 
pellant, is  that,  at  least  as  to  the  taxes  for 
the  years  1886  to  1892,  inclusive,  there  could 
be  no  personal  decree  rendered,  because  sec- 
tion 4256,  appearing  first  as  section  3747, 
Ann.  Code  1892,  cannot  constitution  ally  have 
any  retroactive  effect  as  to  these  taxes  Ua 
tbe  years  specified,  since  that  statute  not 
only  creates  a  new  remedy,  but  also  a  new 
right  A  very  ingentous  reply  is  made  to  this 
contention  by  the  learned  counsel  for  appel- 
lee. He  says  that  this  statnte  only  affects 
the  remedy,  and  not  the  right,  and  that,  even 
if  it  be  true  that  it  does  change  the  essential 
ctiaracter  and  nature  of  the  obligation  to  pay 
taxes  as  taxes,  so  as  to  convert  the  essen- 
tial nature  of  that  obligation  into  the  char- 
acter and  quality  of  obligation  which  a  debt 
Imports,  so  as  that  what  was  due  theretofore 
In  its  character  as  a  tax  becomes  thereafter 
doe  in  the  far  stricter  ctiaracter  of  debt,  that 
nevertheless  all  these  taxes  were  assessed 
long  after  Ann.  Code  1892,  |  8747,  went  Into 
effect,  and  that,  since  taxes  are  not  due  un- 
til they  shall  have  been  assessed,  all  these 
taxes  were  first  dne  only  from  the  date  of  the 
back-assessment,  long  subsequent  to  the  pas- 
Mge  of  tills  statute  in  the  Annotated  Code 
of  1892,  and  that  hence  It  was  competent  for 
the  chancery  court  to  render  a  personal  de- 
cree for  the  taxes  for  these  years  also,  from 
1SS6  to  1892.  Inclusive. 

Bat  we  thlnlE  this  reply  is  more  specious 
than  sound.  It  does  not  go  to  the  root  of  the 
objection.  It  would  be  a  perfect  reply  if  we 
treat  these  taxes  for  these  years  as  taxes 
only,  and  as  having  only  the  obligation  of  a 
tax  as  ordinarily  understood,  or,  what  is  the 
same  thing.  If  the  effort  of  the  revenue  agent 
In  this  case  be  dealt  with  alone  along  the 
line  of  enforcing  the  collection  of  these  taxes 
through  the  machinery  alone  provided  by  sec- 
tion 4740,  dealing  with  the  revenue  agent  as 
proceeding  under  this  machinery  excInslTCly, 
tod  in  this  case  as  engaged  in  the  effort  to 
•ell  these  solvent  credits  under  section  4341, 
tccordlng  to  one  of  the  meanings  of  the  word 
"otherwise"  in  section  4740,  since  he  could 
Bot  get  hold  of  them  by  distress,  they  hav- 
ing been  scattered  all  over  the  commercial 
world  by  sale  to  Innocent  purcliasers  for  val- 
■»  without  notice,  we  would  then  have  a 
case  of  the  revenue  agent  endeavoring  to  ex- 
eloslveiy  enforce  the  collection  of  these  taxes, 
coQsidered  strictly  and  alone  as  taxes,  so  far 
is  their  nature  and  obligation  Is  concerned, 
lod  exdasively  under  the  machinery  provid- 
ed by  section  4740.  If  we  shut  out  wholly 
«etion  4256,  and  also  shut  out  wholly  the 
«mest  effort  made  In  this  suit  to  enforce  It, 
Md  look  only  to  section  4740  and  the  proce- 
*ire  thereunder  to  collect  these  taxes  from 
1S%  to  1892,  inclusive,  treating  them  as  In 
tMr  natnre  taxes  only,  and  seeking  to  collect 
Uion  alone  b]r  the  machinery  of  section  4740, 


then,  of  course,  it  becomes  perfectly  clear 
that  since  the  taxes  were  never  due  until  as- 
sessed, never  a  legal  charge  until  then  and 
since  th^  were  never  assessed  nntll  long 
after  the  Annotated  Code  of  1892  went  Into 
effect,  they  were  exigible  according  to  the 
provisions  ot  law  treating  them  as  taxes 
alone  in  their  nature  when  doe;  that  Is, 
when  assessed.  But  that  Is  not  this  case.  It 
Is  only  half  of  It  Indeed,  It  Is  hardly  half 
of  ^It,  since  the  cliief  effort  here  is  to  collect 
these  taxes,  treated,  not  as  taxes,  but  as 
debts.  These  obligations  doe  l>etween  the 
years  1886  and  1892  are  not  sought,  in  this 
suit,  to  be  collected  as  taxes,  so  far  as  the  es- 
sential and  Inherent  nature  of  the  obligation 
Is  concerned;  but  they  are  directly  and  spe- 
cifically attempted  to  be  collected  as  debts, 
and  by  suit  for  debt,  and  they  are  dealt  wlUi 
as  debts  as  to  their  inherent  obligation,  in 
this  proceeding^-not  as  taxes  at  all,  but  whol- 
ly as  debts,  with  the  legal  nature  of  debts, 
and  with  a  right  under  section  4256  to  col- 
lect them  as  debta 

Now,  keeping  that  view  In  mind,  it  Is  to  be 
noted  carefully  here,  that  the  effect  of  sec- 
tion 4256  is  not  (miy  to  furnish  a  new  rem- 
edy, but  it  is  to  change  the  essential  and  In- 
herent nature  of  the  obligation  to  pay  the 
thing,  whether  yon  call  it  a  tax  or  what-not, 
so  as  to  make  that  obligation  l>ecome  the  ob- 
ligation one  is  under  when  he  owes  a  debt^ 
and  not  the  obligation  one  is  under  when  the 
obligation  is  merely  that  of  a  tax.  This  un- 
doubtedly is  to  change  the  right  and  not 
merely  the  remedy;  and,  most  manifestly, 
having  the  effect  to  change  the  right,  the 
section  cannot  constitutionally  have  any  re- 
troactive effect  Take  this  further  illustra- 
tive statement:  Suppose  the  suit  is  brought 
as  to  these  taxes  to  recover  them  as  debts; 
yet  they  were  not  debts  until  this  section 
3747,  Ann.  Code  1892,  was  passed.  They 
were  then  taxes.  They  never  were  debts  un- 
til after  the  passage  of  this  section  of  the 
Ann.  Code  of  1892.  Since  they  were  not  such 
In  their  nature  prior  to  that  Code,  and  only 
became  such  after  the  adoption  of  that  Code, 
clearly  they  could  not  be  sued  for  or  recover- 
ed in  their  capacity  as  debts  until  after  that 
Code  went  Into  effect  In  other  words,  prior 
to  the  adoption  of  this  section  3747,  these 
obligations  were  taxes  pure  and  simple,  to  be 
dealt  with  In  the  mode  prescribed  by  section 
4740,  Code  1906,  alone.  The  method  of  suit 
to  recover  them  Is  determined  by  their  char- 
acter as  obligations.  But  since  section  8747, 
Ann.  Code  1892,  was  adopted,  two  remedies 
were  presented,  either  of  which  may  be  pur- 
sued without  reference  to  the  other.  So  it 
follows  that  the  judgment  of  the  court  Is 
correct.  In  so  far  as  It  rendered  a  personal 
decree  for  all  taxes  except  the  taxes  for  the 
years  1886  to  1892,  inclusive,  and  that  Its  ac- 
tion was  erroneous  in  rendering  a  personal 
decree  for  taxes  for  these  years. 

We  come  now  to  the  last  point  which  the 
record  presents  for  decision.    It  la  most  eam- 
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egtly  Insisted  by  the  learned  counsel  for  ap- 
pellant that  the  injunction  in  this  case  shoald 
hare  been  dissolved  on  the  hearing  on  the 
merltB,  and  should  not  have  been  retained  for 
further  proof  by  the  learned  court  below,  for 
the  reasons,  flrst,  that  since  as  is  said,  the 
answer  under  oath  was  not  waived,  and  that 
answer,  as  is  again  said,  swore  completely 
away  the  equities  of  the  bill,  the  complain- 
ant was  without  evidence,  on  the  hearing  on 
the  merits  of  the  bill,  as  to  the  injunction, 
and,  second,  because,  since  these  taxes  have 
been  finally  adjudicated  by  this  court  to  be 
legal  charges,  and  since,  if  this  i)ersonal  de- 
cree for  taxes  shall  be  affirmed,  and  that  de- 
cree dealt  with  according  to  law,  by  enroll- 
ment and  otherwise,  so  as  to  secure  the 
Judgment  lien,  the  injunction  is  wholly  use- 
less. On  reason  and  principle,  the  second 
proposition  is  manifestly  sound.  Ck)un8el  for 
appellant  is  here,  as  In  respect  to  leave  hav- 
ing been  obtained  to  file  the  amended  bill, 
mistaken.  Bach  leave  was  granted;  but  the 
answer  was  not  sworn  to  at  all,  and  cannot 
be  given  the  efTect  of  a  sworn  answer.  There 
is  at  the  end  of  the  answer  this  statement, 
signed  by  counsel  for  appellee:  "Answer  un- 
der oath  waived."  It  Is  urged  that  this 
could  not  have  the  effect  of  such  waiver  of 
oath  "in  the  bill,"  and  that  It  meant  that 
such  force  was  to  be  given  to  the  answer  as 
usually  attaches  to  a  sworn  answer.  It 
would  have  been  easy  to  give  it  that  meaning 
by  agreement  We  do  not  know  what  it 
meant  But,  this  being  all  there  is  in  the 
record,  the  answer  is  to  be  treated  as  un- 
sworn. The  object  of  the  injunction  was  in 
part  to  hold  the  lands  until  the  machinery  of 
section  4740  could  be  Invoked  for  their  sale, 
if  possible,  after  this  court  had  declared 
these  assessments  valid.  But  even  if  the 
lands  so  held  by  the  injunction  from  sale 
could  have  been  sold  under  the  machinery  of 
section  4740  for  the  taxes  due  on  these  sol- 
vent credits,  as  most  manifestly  they  could 
not  have  been,  yet  even,  in  that  mistaken 
view,  there  would  have  been  no  occasion  for 
the  injunction  when  this  hearing  on  the 
merits  was  had  below,  for  the  obvious  reason 
that  there  was  established  by  the  decree  be- 
low, when  enrolled,  etc.,  a  Judgment  lien  on 
these  lands,  and  all  other  property  of  this 
appellant  subject  in  this  state  to  such  Judg- 
ment lien;  and,  no  matter  to  whom  these 
lands  might  have  been  sold,  they  could  have 
been  pursued  under  that  Hen  and  made  to 
respond  to  the  decree  for  the  full  amount  of 
these  taxes  and  interest.  We  are  therefore 
of  the  opinion  clearly  that  the  court  below 
ought  to  have  dissolved  this  injunction,  when 
It  decided  the  case  on  its  merits,  for  the  sec- 
ond reason  indicated.  The  injunction,  if 
properly  Issued  originally,  on  the  debt  theory, 
should  have  been  dissolved  on  the  hearing, 
because  then  no  longer  needed. 
There  is  nothing  in  the  contention  that  un- 


der section  4200,  Ann.  Code  1892,  the  tax 
assessors  and  tax  collectors  during  the  period 
when  these  taxes  should  have  been  assessed 
ought  to  have  been  made  parties  to  this  suit, 
for  two  very  obvious  reasons:  Birst  because 
no  such  point  was  made  In  the  court  belnw. 
and  it  should  not  be  raised  here  for  the  flrst 
time:  and,  second,  if  the  point  had  been 
made  the  section  has  no  application  under 
the  facts  of  this  case. 

We  have  given  this  case  the  most  careful 
and  painstaking  consideration  possible.  It 
follows  from  the  views  we  have  announced: 
First,  that  the  action  of  the  court  below  in 
overruling  the  demurrer  and  In  rendering  a 
personal  decree  against  the  appellant  for  all 
the  taxes  herein  Involved,  save  only  those 
for  the  years  1886  to  1892,  inclusive,  was  cor- 
rect, and  it  Is  to  that  extent  hereby  affirmed; 
second,  that  the  action  of  the  court  below  in 
rendering  a  personal  decree  against  the  ap- 
pellant for  the  taxes  from  1886  to  1892,  in- 
clusive, was  erroneous,  and  the  decree  in 
that  respect  is  hereby  reversed;  third,  that 
the  action  of  the  court  below  In  falling  to  dis- 
solve the  injunction  at  the  hearing  on  the 
merits  was  erroneous,  and  the  decree  in  that 
regard  is  hereby  reversed. 

Let  decree  be  entered  here,  in  accordance 
with  this  opinion,  awarding  appellant  the 
amount  of  taxes  sued  for  for  the  years  1883 
to  1904,  inclusive.  Let  each  party  pay  half 
the  costs. 
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No.  17,322. 


GOODEN  et  al.  v.  POLICE  JDRT  OP  MN- 
COLN  PARISH  et  al. 

(Supreme  Court  of  Louisiana.     Nov.  30,  1008. 
Rehearing  Denied  Jan.  18,  1909.) 

Municipal,  Cobpobations  (8  874*)— Statutes 
(|  183*)  —  Railroads  —  Municipai,  Ajd  — 
Elections — Petition — Sufficiency. 

The  plaintiffs  in  this  case  obtained  a  judg- 
ment setting  aside  a  special  tax  which  had  beea 
voted  for  by  the  property  tax  payers  of  ward  1 
of  Lincoln  parish  in  favor  of  a  railroad  corpo- 
ration under  the  provision  of  article  270  of  th* 
Constitution  and  Act  No.  202,  p.  483,  of  the 
Rame  year,  and  enjoining  the  police  jury  from 
collecting  the  tax.  The  tax  had  been  voted  at 
an  election  ordered  by  the  police  jury  upon  a 
petition  of  property  tax  payers.  The  ground  a»- 
si^ned  for  setting  aside  the  special  tax  and  en- 
joining its  collection  was  that  the  petition  ad- 
dressed to  the  police  jury  did  not  set  forth  the 
amount  to  be  raised  each  j'ear,  but  only  a  rate 
of  five  mills  per  annum  was  stipulated  to  be 
raised  each  year,  and  that  it  did  not  set  oat  any 
definite  number  of  years  that  the  tax  should 
run.  but  only  that  it  should  not  exceed  10  years. 
Held,  for  reasons  assijcned,  that  the  judgment 
appenled  from  was  erroneous.  Judgment  re- 
versed. 

[Ed.    Note.— For  other 
Corporations.  Cent.  Dig 
874;*    Statutes,  Cent. 
183.*] 

(Syllabus  by  the  Court.) 


ther  cases,  see  Municipal 
Dig.  S  1^;  Dec.  Dig.  I 
t.  Dig.  S  261 ;    Dec.  TUg.  % 


•For  other  casei  «m  lame  topic  and  lectloD  NUMBER  la  Dec  &  Am.  Dl(i.  1907  to  date,  *  Reporter  ladexea 
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Appeal  from  Poupth  Judicial  District 
Court,  Parish  of  Lincoln;  Robert  Brooks 
Dawklns,  Judge. 

Suit  by  J.  W.  Oooden  and  others  against 
the  Police  Jury  of  Lincoln  Pariah  and  others. 
Judgment  for  plaintiffs,  and  defendants  ap- 
peal.   Reversed,  and  suit  dismissed. 

Barksdale  &  Barksdale,  for  appellants. 
Bamette  &  Roberts,  for  appellees. 

NICHOLLS,  J.  The  plaintiffs  alleged  that 
they  are  residents,  citizens,  and  taxpayers 
of  ward  1,  Lincoln  parish;  that  about  the 
mouth  of  January,  1908,  one-third  or  more 
of  the  citizens  and  taxpayers  of  ward  1, 
Lincoln  parish.  La.,  who  were  authorized  to 
vote  under  the  Constitution  and  laws  of  this 
state,  petitioned  the  police  Jury  for  Lincoln 
parish  to  order  a  special  election  for  said 
ward  of  said  parish  to  TOte  Upon  a  proposi- 
tion of  levying  a  special  ad  valorem  tax  of 
five  mills  on  the  dollar  upon  ail  the  assess- 
able property  In  said  ward,  for  the  purpose 
of  aiding  in  the  building  and  construction  of 
the  proposed  line  of  railroad  through  a  por- 
tion of  Lincoln  parish,  to  be  known  as  the 
"Ruston,  Natchitoches  &  Northeastern  Rail- 
road Company,"  for  a  period  of  time  not  to 
exceed  10  years;  that  the  said  police  Jury 
failed  to  order  said  election  as  prayed  for, 
whereupon  the  courts  of  said  parish  were 
appealed  to  for  a  writ  of  mandamus  to  com- 
pel the  police  Jury  to  order  said  election. 
After  trial  of  said  cause  the  courts  granted 
the  writ,  whereupon  the  said  election  was 
ordered,  same  being  ordered  held  according 
to  law,  at  the  regular  polling  places  in  said 
ward,  which  election  was  duly  held  on  the 
5th  day  of  May,  1908. 

Petitioners  represent  that  they  are  citizens 
and  taxpayers  of  said  ward  and  have  a  right 
to  appear  and  contest  this  tax;  that  they 
have  interest  in  same  being  annulled  and  set 
aside:  that  the  said  tax  as  above  alleged  Is 
Illegal,  null,  and  void,  and  should  be  set  aside 
for  the  following  reasons,  to  wit: 

First  That  the  petition  praying  for  the 
election  did  not  set  forth  the  amount  to  be 
raised  each  year;  that  only  a  rate  of  five 
mills  was  stipulated  to  be  raised  each  year. 
Second.  That  the  petition  did  not  set  out 
any  definite  number  of  years  that  said  tax 
should  run,  but  only  that  It  should  not  ex- 
ceed the  constitutional  limit  of  10  years,  this 
pretended  limitation  having  no  effect  what- 
ever, for  the  stipulation  would  have  been 
written  therein  by  the  Constitution  of  this 
state,  had  said  petition  been  silent  upon  this 
point.  Petitioners  aver  that  for  the  two 
reasons  above  stated  the  said  tax  Is  an  ab- 
solute nullity;  that  both  the  amount  to  be 
raised  each  year  and  the  exact  time  that  the 
tax  shall  run  must  be  set  out  in  said  petition, 
under  the  pain  of  nullity;  that  this  suit  is 
filed  within  three  months  from  the  holding 
and  promulgation  of  this  election;  that  the 
act  of  the  said  police  Jury  in  ordering  this 
election  «pon  this  fatally  defective  peUtion 


is  Illegal,  null,  and  void;  that  the  said  police 
Jury  should  be  cited  to  answer  hereto;  that 
each  member  should  be  so  cited,  and  served 
in  accordance  with  law;  that  said  Ruston, 
Natchitoches  &  Northeastern  Railroad  Com- 
pany should  also  be  cited  to  appear  and  de- 
fend whatever  interest  it  may  have  In  the 
result  of  this  suit 

In  view  of  the  premises,  petitioners  prayed 
for  service  hereof  and  citation  in  accordance 
with  law  upon  the  members  of  the  police 
Jury  of  Lincoln  parish,  La.,  also  upon  the 
said  Ruston,  Natchitoches  &  Northeastern 
Railroad  Company,  a  corporation  also  domi- 
ciled in  Lincoln  parish,  with  J.  a  Nolan,  of 
same  residence,  as  its  president,  and,  after 
due  and  legal  trial  had,  for  Judgment  in  their 
favor,  annulling,  avoiding,  and  setting  aside 
the  tax  as  above  alleged,  and  enjoining  the 
police  Jury  from  levying  said  Illegal  tax. 
They  prayed  for  all  needful  orders  and  de- 
crees, and  for  costs  and  general  relief. 

Defendants  answered.  After  pleading  a 
general  denial,  they  admitted  that  more  than 
one-third  of  the  property  owners  entitled  to 
vote  in  the  election  In  question  petitioned  the 
police  Jury  according  to  law  to  order  said 
election  as  alleged;  that  said  election  was 
regularly  held  In  accordance  with  said  peti- 
tion and  according  to  law  on  May  5,  1908,  the 
returns  regularly  canvassed,  and  result  pro- 
mulgated according  to  law.  Defendants  al- 
leged that  said  petition  In  all  respects  fairly, 
substantially,  and  completely  complied  with 
the  law.  They  prayed  that  plaintiffs'  de- 
mand be  rejected  with  costs,  and  for  gen- 
eral relief. 

The  district  court  rendered  judgment  In 
favor  of  the  plaintiffs,  annulling,  avoiding, 
and  setting  aside  the  tax  voted  to  the  Ruston, 
Natchitoches  &  Northeastern  Railway  Com- 
pany on  May  6,  1908,  in  ward  1,  Lincoln 
parish. 

The  Ruston,  Natchitoches  &  Northeastern 
Railway  Company  have  appealed. 

The  petition  of  taxpayers  referred  to  in 
plaintiffs'  petition  was  as  follows: 

"Ruston,  La.,  Jan.  28th,  1908. 
"State  of  Louisiana,  Parish  of  Lincoln. 
"To  the  Honorable  the  Police  Jury  of  the  Parish 
of  Lincoln,  State  of  Louisiana. 

"The  undersigned  dtlzens  and  vTopertj  tax- 
payers of  ward  1,  Lincoln  parish,  La.,  being  and 
constituting  more  than  one-third  of  the  prop- 
erty tax  payers  in  said  ward  1,  Lincoln  pariah. 
La.,  entitled  to  vote  in  the  election  herein  pray- 
ed for,  in  number  and  value,  respectfully  re- 
quest your  honorable  body  to  order  a  special 
election  to  be  held  in  ward  1,  Lincoln  parish. 
La.,  for  the  purpose  of  submitting  to  the  prop- 
erty tax  payers  of  said  ward  1,  Lincoln  parish. 
La.,  who  are  qualified  to  vote  in  said  election 
under  the  Constitution  and  laws  of  the  state 
of  Louisiana,  the  question  whether  they,  the 
said  property  tax  payers,  will  authorize  your 
honorable  body,  the  i>ol!ce  jury  of  Lincoln  pai^ 
ish,  to  assess,  levy,  and  collect  annually  from 
year  to  year,  not  exceeding  ten  years  a  special 
tax  of  five  mills  on  the  dollar  on  all  of  the 
assessable  property  in  said  ward  1  of  Lincoln 
Parish.  La.,  until  the  full  sum  of  seventy-five 
thousand    dollars  be   thereby   collected. 

"Said  tax  to  be  levied  for  and  said  sum  to  be 


Digitized  by 


^^ooQie 


198 


48  SOUTHEaN  RBPORTER. 


(U. 


paid  to  Raston,  Natchitoches  &  Northeastern 
'Railroad  CMnpany,  a  corporation  organized  nn- 
der  the  laws  of  the  state  of  Liouisiana  and  domi- 
ciled at  Ruston,  Uncoln  Parish,  La.,  for  the 
purpose  of  aiding  in  the  building  and  the  oper- 
ating of  a  railroad  from  a  point  within  the 
town  of  Raston,  La.,  in  a  northeasterly  direc- 
tion through  the  parishes  of  liincoln  and  Union, 
La.,  to  a  point  at  or  near  the  town  of  Farmer- 
ville.  Union  Parish,  La.  Said  special  tax  to 
be  levied  and  collected  daring  the  years  1910, 
1911,  1912,  1913.  1914,  1915,  1916,  1917,  1918, 
and  1919,  and  the  proceeds  thereof  up  to  the 
aforesaid  sum  of  seventy-five  thousand  dollars 
to  be  annually  paid  as  collected  to  said  Raston, 
Natchitoches  &  Northeastern  Railroad  Com- 
pany, its  snccessors  or  assigns,  provided  that  the 
said  railroad  or  such  railroad  as  it  may  form  a 
part  of,  shall  be  completed  and  in  operation  on 
or  before  the  first  day  of  July,  1910,  from 
Ruston,  La.,  to  a  point  at  or  near  the  town  of 
Farmervilie,   Union  parish.   La. 

"That  said  special  election  be  ordered  and 
held  pursuant  to  article  270  of  the  ConstitD- 
tion  of  the  state  of  Louisiana,  Act  No.  202,  p. 
483,  of  the  General  Assembly  of  Louisiana  of 
the  year  1898,  and  Act  No.  23,  p.  26  of  the 
General  Assembly  of  Louisiana  of  the  year 
1904,  and  in  all  respects  according  to  law,  not 
sooner  than  30  days  after  the  offlcial  publica- 
tion of  this  petition  and  the  ordinance  of  yonr 
honorable  body  ordering  said  election. 

"That  the  police  jury  on  behalf  of  ward  1 
of  Lincoln  Parish,  La.,  shall  after  due  and 
legal  delays  and  the  dne  and  legal  promulgation 
of  said  election  immediately  pass  an  ordinance 
levying  such  tax  for  the  time  and  for  the  years 
herein  above  specified,  and  designating  the  years 
for  which  said  taxes  ahall  be  levied  ana  col- 
lected." 

Here  follow  the  signatures  of  taxpayers. 

The  police  Jury  of  Lincoln  parish.  La., 
acted  upon  this  petition  In  its  ordinance  No. 
06,  entitled: 

"An  ordinance  ordering  an  election  In  pursu- 
ance to  petition  of  the  property  tax  i>ayers  of 
ward  1,  of  Lincoln  Parish.  Louisiana,  including 
the  town  of  Ruston,  for  the  purpose  of  submit- 
ting to  the  property  tax  payers  entitled  to  vote 
thereat,  the  proposition  whether  or  not  they  will 
authorize  the  police  jury  of  Lincoln  parish,  to 
levy  and  collect  annually  from  year  to  year,  a 
special  tax  of  five  mills  on  the  dollar  for  ten 
years,  on  all  assessable  property  in  said  ward 
to  the  amount  of  seventy-five  thousand  dollars 
in  favor  of  the  Ruston,  Natchitoches  and  North- 
eastern Railroad  Company  for  the  purpose  of 
aiding  said  Ruston,  Natchitoches  and  North- 
eastern Railroad  Company  in  building  and  op- 
erating a  standard  gauge  steam  railroad  from 
the  town  of  Ruston,  La.,  to  a  point  at  or  near 
to  the  town  qf  Farmerville,  La.,  the  avails  of 
such  a  tax  to  be  paid  annually  to  said  railroad 
company,  its  successors  or  assigns,  provided  said 
Ruston,  Natchitoches  and  Northeastern  Rail- 
road, or  such  railroad  as  it  ma^  form  part  of 
shall  have  been  completed  and  in  operation  on 
or  before  July  let,  1910,  fixing  the  date  and 
providing  for  the  manner  of  holding  said  elec- 
tion." 

The  ordinance  so  adopted  was  as  follows: 

"Be  it  ordained  by  the  i>olice  jnry  of  Lincoln 
Parish,  La.,  in  special  session  convened  for  this 
purpose,  that  by  reason  of  the  foregoing  petition 
an  election  of  the  legally  qualified  property  tax 

Eayers  of  said  ward  1  of  Lincoln  Parish,  La., 
eld  on  Tuesday  5th  day  of  May,  1908,  A.  D., 
at  the  polling  places  at  which  the  last  preced- 
ing general  election  was  held  in  accordance  with 
the  general  election  laws  of  the  state,  so  far 
as  applicable,  and  especially  article  -270  of  the 
Constitution  of  Lonisiana,  and  Act  No.  202  of 
the  General  Assembly  of  Louisiana,  approved 
July   14th,   1898,   and   acts   amendatory  there- 


of for  the  purpose  of  taking  the  sense  of  the 
property  tax  payers  in  said  ward  1  of  Lin- 
coln parish.  La.,  to  levy  a  special  tax  of  five 
mills  on  the  dollar  on  all  the  property  in  said 
ward  subject  to  taxation  for  ten  years  or  nntil 
the  sum  of  seventy-five  thousand  dollars  shall 
be  collected  and  paid  to  the  Ruston,  Natchi- 
toches &  Northeastern  Railroad  Company,  a 
corporation  organised  under  the  laws  of  Louisi- 
ana, domiciled  at  Ruston,  Lincoln  Parish,  La., 
to  aid  in  the  building  and  construction  and  op- 
eration of  a  standard  gauge  steam  railroad  from 
a  point  in  the  town  of  Ruston,  La.,  in  a  north- 
easterly direction  through  the  parishes  of  Lin- 
coln and  Union,  to  a  point  at  or  near  the  town 
of  Farmerville,  La.,  said  special  tax  to  be  levied 
and  collected  for  and  during  the  years  1910, 
1911,  1912,  1913,  1914,  1916,  1916,  1917,  1918 
and  1919,  and  the  proceeds  thereof  to  be  paid 
annually  as  collected  up  to  the  snm  of  seventy- 
five  thousand  dollars  to  the  Ruston,  Natchitoch- 
es &  Northeastern  Railroad  Company,  its  suc- 
cessors or  assigns,  provided  said  Raston,  Natchi- 
toches ft  Northeastern  Railroad,  or  such  rail- 
road as  it  may  form  a  part  of,  shall  be  completed 
and  in  operation  on  or  before  the  first  day  of 
July,  1910,  from  Ruston,  La.,  to  a  point  at  or 
near  Farmerville,  Union  parish.  La. 

"Sec.  2.  Be  it  forther  ordained,  ete.,  that 
the  petition  of  the  property  tax  payers  and  no- 
tice of  election  fixing  the  time  and  polling 
places,  and  the  manner  of  holding  said  electiim, 
and  giving  names  of  commissioners  of  election, 
and  prescribing  the  manner  of  counting  the 
votes  and  making  returns  thereof,  shall  be  pub- 
lished for  more  than  30  dan  preceding  the  hold- 
ing of  said  election  in  the  official  journal  of 
Lincoln  parish. 

"Sec.  8.  Be  It  farther  ordained,  etc.,  that 
all  of  the  property  tax  payers  voting  at  this 
election  shall  be  registered  voters  (except  wo- 
men taxpayers)  of  ward  1,  Lincoln  parish.  La., 
and  that  in  order  to  determine  the  assessed  value 
of  the  property  voted,  the  votor  shall  endorse 
his  name  on  the  ballot  together  with  the  amooot 
of  proi>erty  voted  before  depositing  the  same 
in  the  ballot  box. 

"See.  4.  Be  it  farther  ordained,  etc.,  that  the 
tax  assessor  is  hereby  directed  and  required  to 
famish  the  commissioners  of  election  at  each 
polling  place  in  ward  1,  Lincoln  Parish,  La.,  a 
fall  ana  complete  list  of  the  qualified  taxpaying 
voters  with  the  amount  of  property  assessed  to 
each. 

"Sec.  S.  Be  it  further  ordained,  etc..  that  the 
returns  of  said  election  shall  be  made  in  accord- 
ance with  law,  by  the  commissioners  of  ejec- 
tion to  the  board  of  supervisors  of  election  of 
the  parish  of  Lincoln,  and  also  to  the  police 
jury  of  Lincoln  parish  not  later  than  the  6th 
day  of  May,  1908,  after  said  election,  and  re- 
sult of  said  election  shall  l>e  promulgated  by  the 
said  police  jury  and  also  by  the  sold  board  of 
supervisors  of  election  In  the  manner  pre8crit>ed 
by  law. 

"Sec.  6.  Be  It  further  ordained,  etc,  that  the 
following  named  properly  qualifled  taxpaying 
voters  of  said  ward  1  are  hereby  appointed  com- 
missioners, and  clerk  of  said  election  at  Ru»- 
ton  precinct,  viz.:  G.  A.  Adams,  Newt  B.  Jack- 
son, O.  K.  Huey,  commissioners;  T.  B.  Ridge, 
clerk.  At  Vienna  precinct,  S.  F.  Roy,  J.  W. 
GoodMi,  J.  M.  Harrison,  commissioner* ;  O. 
W.  Kinman,  clerk. 

"Sec.  7.  Be  it  further  ordained,  etc,  that  this 
ordinance  shall  take  effect  from  and  after  its 
promulgation." 

The  motion  to  adopt  having  been  duly 
seconded  and  roll  being  callied,  the  vote  re- 
sulted as  follows:  Yeas,  J.  L.  Bell,  J.  H. 
Deloney,  D.  S.  Aswell,  T.  L.  Waugh.  Nays, 
none.  Absent,  O.  W.  Dye,  J.  W.  Hawthonw 
J.  C.  Jones.  The  president  declared  tlie  or- 
dinance adopted. 
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On  May  IStli  a  meeting  of  tbe  police  Jury 
of  Lincoln  parish  was  held,  at  which  tbe 
foUowing  proceedings  took  place: 

"The  minutes  of  the  last  meeting  were  read 
and  approved,  and  in  accordance  with  law,  the 
board  of  supervisors  of  election,  being  present, 
mbmitted  and  presented  to  the  police,  jury  the 
ballot  boxes  and  election  returns  of  special  elec- 
tion held  in  and  for  ward  1  of  Lincoln  parish  on 
May  5,  19(j6,  for  the  purpose  of  authorizing  the 
levy  of  a  five-mill  tax  for  10  years  in  aid  of 
the  Rnston,  Natchitoches  &  Northeastern  Rail- 
toed  Company,  together  with  the  following  pro- 
cte  verbal  of  the  canvassing  and  tabulating  of 
aaid  retnms,  to  wit: 

"State  of  Louisiana,  Parish  of  Lincoln. 

"Be  it  remembered  that  we,  the  undersigned 
board  of  supervisors  of  election  for  the  parish 
of  Lincoln,  state  of  Louisiana,  did  this  day  re- 
pair to  the  courthouse  of  said  parish,  for  the 
parpose  of  canvassing  and  compiling  the  retarns 
and  ballots  returned  by  the  commissioners  of 
election  at  the  polling  places  at  Ruston  and 
Vienna,  in  ward  1  of  Lincoln  parish,  La.,  of  an 
election  held  therein  on  tlie  5tn  day  of  May,  A. 
D.  iSOS,  on  the  question  of  whether  or  not  the 
police  jury  for  Lincoln  parish  shall  be  authoris- 
ed to  levy  and  collect  annually  a  special  tax  of 
five  (5)  mills  on  the  dollar  on  tbe  assessable 
property  of  said  ward  for  ten  (10)  years  for  the 

Sirpose  of  collecting  and  paying  to  the  Ruston, 
atcliitochea  ft  Northeastern  Railroad  Compa- 
ny, the  sum  of  seventy-Gve  thousand  dollars 
($75,000)  for  aid  of  the  construction  of  a  stand- 
sra  gauge  steam  railroad  from  Ruston,  La.,  to 
a  point  at  or  near  the  town  of  FarmerviUe. 
Union  Parish,  La.,  said  road  to  be  completed 
and  in  operation  on  or  before  the  Ist  day  of 
July,  1910,  A.  D.,  according  to  the  laws  of 
this  state,  and  in  porsuance  of  the  ordinance 
and  proclamation  of  the  police  jury  for  Liin- 
ooln  Parish,  La.,  and  notice  of  election  of  the 
board  of  supervisors  of  election. 

"And  then  and  there  having  arrived,  we  pro- 
ceed in  the  presence  of  J.  J.  Booles  and  S.  L. 
Barlcsdale  and  J.  D.  Barksdale,  witnesses,  duly 
qualified  as  electors  in  and  for  the  said  parish 
and  ward,  and  others  who  chose  to  be  present, 
and  said  retnms  and  the  number  of  votes  cast 
for  and  against  the  said  special  tax  having  been 
by  OS  ascertained  from  said  compilation,  and 
it  appearing  from  said  comiillatlon  of  tbe  votes 
east  in  said  polling  places  in  ward  1  that  tbe 
to^  number  of  votes  cast  in  said  election  in 
favor  of  said  siteclal  tax  are  as  follows,  to  wit: 
"Number  of  votes  for  said  special  tax,  two 
kondred   eighty-six   (286). 

"Namber  of  votes  against  said  spedal  tax, 
one  hundred  twenty-three  (123). 

"Amount  of  property  voted  in  favor  of  said 
spedal  tax,  $429,622.09,  four  hundred  twenty- 
nine  tlioasand  six  hundred  twenty-two  and  */ioo 
doUan. 

"Amount  of  property  voted  against  said  spe- 
da]  tax  $59,562,  fifty-nine  thousand  five  hun- 
dred   and    sixty-two    dollars. 

"And,  having  made  public  proclamation  of  tbe 
above  results,  we  have  closed  the  present  pro- 
efts  verlwl  of  said  compilation  of  votes,  which  is 
hereby  made  in  triplicate  as  required  by  law. 

"Thna  done   and   signed  at  Ruston,   Uncoln 
Parish.  La.,  this  sixth  day  of  May,  190S,  A.  D. 
"J.  K.  McAllister, 
"Geo.  Knowles, 
"Board  of  Supervisors  of  Election. 
'Witnesses: 

"J.  J.  Booles. 
"Sam.  L.  Barksdale. 
"J.  D.  Barksdale. 
"Sworn  and  subscribed  before  me,  the  nnder- 
i^ned  authority,  the  sixth  day  of  May,  1908. 

"J.  M.  Sims. 
*<aerk  District  Court  and  Ex  Officio  Re- 
corder." 


On  motion  duly  seconded,  all  the  members 
present  voted  in  favor  of  the  reception  and 
adoption  of  said  procte  verbal,  and  the  reso- 
lution was  declared  adopted,  and  the  clerk 
ordered  to  spread  said  proc&s  verbal  on  the 
minutes. 

The  police  jury  then  proceeded  with  tbe 
examination  of  tbe  returns  of  said  election, 
and  on  motion  of  J.  H.  Deloney,  seconded  by 
T.  L.  Waugh,  the  following  Ordinance  No. 
08  was  adopted,  to  wit: 

"Ordinance  No.  6a 

"An  ordinance  promulgating  the  result  of  spe- 
cial election  held  In  ward  1  of  Lincoln  par- 
ish. La.,  pursuant  to  the  petition  of  the  proi>- 
erty  tax  payers  of  said  ward  entitled  to  vote 
therein  and  ordinance  No.  66  of  the  police 
jury  of  Lincoln  parldi,  as  well  as  the  proc- 
lamation of  election  and  notice  of  election  by 
the  board  of  supervisors  of  election  of  Lincoln 
parish,  on  the  proposed  special  tax  of  five 
mills  on  the  dollar  on  the  assessable  property 
in  said  ward  for  ten  years  for  the  puniose  of 
collecting  and  paying  to  the  Boston,  Natchi- 
toches &  Northeastern  Railroad  Company  the 
sum  of  seventy-five  thousand  dollars,  in  aid 
of  the  building  and  operation  of  a  standard 
gauge  steam  railroad  from  the  town  of  Rus- 
ton, to  a  point  at  or  near  the  town  of  Far- 
merviile.  Union  iiarish.  La.,  upon  condition 
that  same  be  completed  and  operated  on  or 
before  the  first  day  of  July,  1910,  levying  the 
said  special  tax  and  providing  for  the  assess- 
ment and  collection  of  the  same. 

"Whereas,  upon  the  question  of  more  than 
one-third  of  the  property  tax  payers  entitled  to 
vote  in  the  election  therein  prayed  for  and 
pursuant  to  Ordinance  No.  66  of  the  police 
jury  of  Lincoln  parish.  La.,  adopted  on  the 
23d  day  of  March,  1908,  A.  D.,  and  pursuant 
to  the  election  OTOclamation  of  said  police  jury 
of  date  March  23d,  1908,  and  notice  of  election 
by  the  board  of  supervisors  of  election  in  and  for 
Lincoln  parish,  of  same  date,  the  said  petition, 
ordinance,  proclamation  and  notice  of  election 
having  been  duly  advertised  by  publication  in  tbe 
Rnston  Leader,  a  weekly  newspaper,  published 
in  the  town  of  Ruston,  La.,  according  to  law, 
for  more  than  thirty  dear  da^s  prior  to  the 
fifth  day  of  May,  1908,  a  special  election  was 
held  accoralng  to  law  in  ward  1,  Lincoln  Parish, 
Ija..,  on  Tuesday  the  fifth  day  of  May,  A.  D. 
1908,  at  the  two  polling  places  of  said  ward,  at 
which  the  last  general  election  was  held,  to  wit: 
Rnston  and  Vienna. 

"Whereas,  the  retnms  of  said  election  have 
been  made  according  to  law  and  in  accordance 
with  the  said  ordinance,  and  proclamation  of 
election  by  the  ixilice  jury  of  Lincoln  parish, 
La.,  and  notice  of  the  board  of  supervisors  ot 
election  of  Lincoln  parish.  La.,  and 

"Whereas,  the  said  police  jury  of  Lincoln  par- 
ish. La.,  and  the  said  boanl  of  supervisors  of 
election  have  canvassed  and  compiled  the  re- 
turns of  said  special  election,  and  have  found 
and  promulgated  the  result  thereof,  declaring 
that  the  majority  In  number  and  assessed  value 
of  the  property  tax  payers  of  said  ward  1, 
voting  at  said  special  election  voted  in  favor  of 
said  special  tax:    Now  therefore: 

"Section  1.  Be  It  ordained  by  the  police  jury 
of  Lincoln  parish,  Xjbl.,  in  session  convened  for 
the  purpose,  that  the  said  police  jury  does 
hereby  declare,  promulgate  and  proclaim  that 
the  majority  in  number  and  assessed  value  of 
the  property  tax  payers  of  said  ward  1,  Lincoln 
parish.  La.,  voting  at  said  election  voted  In 
favor  of  said  levy  of  said  special  tax,  and  does 
hereby  proclaim  and  promulgate  said  special 
election  in  favor  of  said  special  tax  In  aid  of 
tbe  said  Ruston.  Natchitoches  ft  Northeastern 
Railroad  Company. 
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"Sec  2.  Be  it  further  ordained,  etc.,  that  in 
accordance  with  said  special  election  a  special 
tax  ot  live  (5)  mills  on  the  dollar,  or  so  much 
thereof  as  snail  be  necessary,  l>e  and  the  same 
is  hereby  levied  upon  all  the  assessable  prop- 
erty in  said  ward  t  of  Lincoln  parish.  La.,  for 
the  purpose  of  collecting  and  paying  to  the 
Rustou,  Natchitoches  &  Northeastern  Railroad 
Company  the  sum  of  seventy-five  thousand  dol- 
lars (^75,000.00)  in  aid  of  the  construction  and 
operation  of  its  standard  gauge  steam  railroad 
from  the  town  of  Uuston,  La.,  to  a  point  at  or 
near  the  town  of  b'armerville.  Union  parish, 
conditioned  upon  and  provided  the  said  stand- 
ard gauge  steam  railroad,  or  such  standard 
gauge  steam  railroad  as  it  may  form  a  part  of, 
shall  have  been  completed  and  in  operation  on 
or  before  the  first  day  of  July,  1910,  from  the 
town  of  Ruston  to  a  point  at  or  near  the  town 
of  Farmerville,  beyond  the  Bayou  D'Arbonne, 
And  to  such  point  as  shall  be  necessary  and 
practicable  for  the  transportation  of  freight  and 
passengers  to  and  from  the  town  of  Farmer- 
ville; said  special  tax  to  be  levied  and  collect- 
ed in  ten  (10)  equal  installments  of  £7,500.00 
each,  during  the  years  lylO,  1911.  1912,  1913, 
1914,  1915,  1916.  1917,  1918,  and  1919;  said 
special  tax  to  be  levied  and  assessed  and  collect- 
ed annually  during  said  years  in  addition  to 
other  taxes  on  all  of  the  assessable  property 
in  said  ward  1,  and  the  collection  of  the  same 
to  be  enforced  by  the  same  authorit:^  and  means 
as  is  authorized  or  may  be  authorized  by  law 
for  the  collection  of  other  taxes. 

"Sec.  3.  Be  it  further  ordained,  etc.,  that  the 
said  special  tax  when  so  collected,  up  to  the 
amount  of  seventy-five  thousand  dollars  ($75,- 
000.00)  shall  be  paid  over  annually  to  the  Ruston, 
Natchitoches  &  Northenstem  Railroad  Company 
through  its  proper  officer  or  its  assigns  after  de- 
ducting lawful  commissions  for  the  assessment 
and  collection  of  the  same. 

"Sec.  4.  Be  it  further  ordained,  etc.,  that  this 
ordinance  shall  take  effect  from  and  after  its 
promulgation  according  to  law." 

"The  motion  to  adopt  being  duly  seconded, 
and  roll  being  called,  the  result  was  as  follows: 

"Yeas:  L.  J.  Bell,  J.  H.  Deloney,  G.  W.  Dye, 
T.  L.  Waugh.  Nays:  None.  Absent:  J.  W. 
Hawthorn,  J.  C.  Jones,  D.  8.  Aswell. 

"The  president  declared  the  ordinance  adopted. 
"L.  J.  Bell, 
"President  Police  Jury,  Lincoln  Parish,  La. 

"J.  T.  M.  Hancock,  Clerk  Police  Jury  Lincoln 
Parish,  La." 

It  Is  admitted  that  the  assessment  of  ward 
No.  1  of  Lincoln  parish  for  the  year  1907 
was  $1,822,864,  and  for  the  year  1908  $1,- 
573,981.  The  taxpayers  prayed  that  the 
election  be  held  under  article  270  of  the  Con- 
stitution of  189a  Act  202  of  1898,  and  Act 
23  of  1904. 

Article  270  of  the  Constitution  reads  as 
follows: 

"The  General  Assembly  shall  have  power  to 
enact  general  laws  authorizing  the  parochial 
ward  and  municipal  authorities  of  the  state  by 
a  vote  of  the  majority  of  the  taxpayers  in  num- 
ber authorized  to  vote,  under  the  provisions  of 
this  Constitution  and  in  value  to  levy  special 
taxes  in  aid  of  public  improvements  or  rail- 
way enterprises ;  provided  that  such  tax  shall 
not  exceed  the  rate  of  five  mills  per  annum,  nor 
extend  for  a  longer  period  of  ten  years;  and 
provided  further  that  no  taxpayer  shall  be  per- 
mitted to  vote  at  such  election  unless  be  shall 
have  been  assessed  in  the  parish,  ward  or  mu- 
nicipality to  be  affected  for  property  the  year 
previous." 

Act  No.  202  of  1898  Is  entitled: 

"An  act  authorizing  the  parochial  ward  and 
municipalities  of  the  state  by  a  majority  vote 


of  the  property  tax  payers  in  number  entitled  to 
vote  nnder  the  provisions  of  the  Constitution  of 
1898  and  in  value  to  levy  special  taxes  in  aid  of 
public  improvements  or  railway  enterprises  pre- 
scribing the  manner  in  which  special  elections 
shall  be  held  and  the  rate  and  duration  of  said 
special  taxes  and  carrying  into  effect  article 
270  of  the  Constitution  of  189a" 

The  first  section  of  the  act  authorizes  the 
parochial,  ward,  and  municipal  authorities 
of  the  state  to  order  elections  in  their  re- 
spective parishes,  wards,  or  municipalities 
in  the  written  petition  of  one-third  of  the 
property  tax  payers  of  such  parish,  ward,  or 
municipality  entitled  to  vote  therein,  and  to 
levy  special  taxes  in  aid  of  public  Improve- 
ments or  railway  enterprises  when  authoriz- 
ed by  a  vote  of  the  majority  of  the  property 
tax  payers  In  number  entitled  to  vote  under 
the  provisions  of  the  Oonstitution  and  in 
value,  provided  that  such  tax  shall  not  ex- 
ceed the  rate  of  five  mills  per  annum  nor 
extend  for  a  larger  period  than  10  years ;  and 
provided  further  that  no  taxpayer  shall 
be  permitted  to  vote  at  such  election  unless 
be  shall  have  been  assessed  in  the  parish, 
ward,  or  municipality  to  be  affected  for  prop- 
erty the  year  previous. 

The  second  section  provides  that  the  peti- 
tion mentioned  In  section  1  of  the  act  should 
be  signed  by  the  property  tax  payers  of  such 
parish,  ward,  or  municipality,  and  shall  des- 
ignate the  object  and  amount  of  the  taxes 
to  be  levied  each  year,  and  the  number  of 
years  during  which  it  shall  be  levied. 

The  fifth  section  provides  that  if  a  ma- 
Jorlty  in  number  and  assessed  value  of  the 
property  tax  payers  of  such  parish,  ward,  or 
municipality  voting  at  such  election  shall 
vote  in  favor  of  such  levy  of  such  special 
tax,  then  the  police  Jury  on  behalf  of  such 
parish,  or  any  ward  therein,  or  the  municipal 
authorities  for  and  on  behalf  of  such  mu< 
nicipality,  shall  Immediately  pass  an  ordi- 
nance levying  such  tax,  and  for  such  time 
as  may  have  been  specified  in  the  petition, 
and  shall  designate  the  years  in  which  such 
taxes  shall  be  levied  and  collected. 

The  seventh  section  provides  that  the  po- 
lice Jury  of  any  parish,  for  said  parish  or 
any  ward  therein,  or  the  municipal  authori- 
ties or  any  mtmiclpality,  shall,  when  the 
vote  is  in  favor  of  the  levy  of  said  taxes, 
levy  and  collect  annually,  in  addition  to 
other  taxes,  a  tax  upon  all  taxable  prop- 
erty within  said  parish,  ward,  or  municipal- 
ity, for  an  amount  sufiScient  to  pay  the 
amount  specified  to  be  paid  in  said  petition; 
and  such  police  Jury  and  municipal  authori- 
ties shall  have  the  same  authority  and  right 
to  enforce  the  collection  of  such  special  tax 
as  may  be  authorized  by  such  election  as  Is 
pr  may  be  conferred  upon  them  for  the  col- 
lection of  other  taxes,  which  taxes  so  col- 
lected shall  be  used  for  the  purposes  named 
In  said  petition,  and  paid  over  when  col- 
lected by  the  proper  ofiScers  to  the  treasur- 
er  for  the  person  or  corporation  entitled 
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tbereto,  after  deducting  lawful  commission 
for  collecting  same. 

Act  No.  23  of  1904  amends  the  third  sec- 
Uoii  of  No.  202  of  1898,  but  as  no  issue  arises 
In  this  case,  onder  and  by  reason  of  that 
amendment,  it  is  needless  to  do  more  than 
refer  to  the  fact  that  an  amendment  of  that 
act  bad  l>een  enarted. 

In  Bennett  t.  Police  Jury  et  al.,  113  La. 
6S,  36  South.  881,  six  taxpayers  of  the  Che- 
neyvllle  school  district  of  the  parish  of  Ra- 
pides enjoined  the  Secretary  of  State  from 
promulgating  the  result  of  an  election  held 
in  the  school  district  mentioned  at  which  the 
taxpayers  of  that  district  bad  voted  in  favor 
of  a  school  tax  for  the  purpose  of  purchas- 
ing grounds  and  boiidlng  a  schoolbouse,  and 
enjoining  the  police  Jury  from  levying  the 
tax  voted  for.  The  tax  was  sought  to  be 
Imposed  under  article  232  of  the  Constitu- 
tion and  Act  No.  131,  p.  200,  of  1808.  The 
last-mentioned  act  was  the  legislative  act 
carrying  that  article  of  the  Constitution  Into 
effect 

The  article  referred  to  declared  that  the 
state  tax  on  property  for  all  purposes  what- 
ever, Including  expenses  of  government, 
Bcbools,  levees,  and  interest,  shall  not  ex- 
ceed in  any  one  year  six  mills  on  the  dollar 
of  its  assessed  valuation,  and,  except  as 
otherwise  provided  in  the  Constitution,  no 
parish,  municipal,  or  public  board  tax  shall 
exceed  in  any  one  year  ten  mills  on  the 
dollar  of  valuation,  provided  that,  for  giving 
additional  support  to  public  schools  and  for 
the  purpose  of  erecting  and  constructing 
public  buildings,  public  schooihousee,  bridg- 
es, wharves,  levees,  sewerage  work,  and  oth- 
er wortcs  of  permanent  public  Improvement 
the  title  to  which  shall  be  in  the  public, 
any  parish,  municipal  corporation,  ward,  or 
school  district,  may  levy  a  special  tax  in 
excess  of  said  limitation  whenever  the  rate 
of  such  increase  and  the  number  of  years 
it  la  to  be  levied  and  the  purpose  for  which 
the  tax  Is  intended  shall  have  been  submit- 
ted to  a  vote  of  the  property  tax  payers  of 
such  parish,  municipality,  ward,  or  school 
district  entitled  to  vote  under  the  election 
laws  of  the  state  and  a  majority  of  the 
same  In  number  and  In  value  voting  at  such 
election  shall  have  voted  therefor. 

The  General  Assembly  in  Act  No.  131  of 
1886,  entitled  "An  act  to  prescribe  the  man- 
ner In  which  special  elections  shall  be  held 
In  any  parish,  municipality,  ward  or  school 
district  of  this  state,  for  the  purpose  of 
levying  special  taxes  for  the  support  of  pub- 
He  schools  and  for  the  purpose  of  erecting 
and  constructing  public  buildings,  public 
Rchoolhouses,  bridges,  wharves,  levees,  sew- 
erage work  and  other  works  of  permanent 
pnblic  improvement  the  title  to  which  shall 
be  In  the  public  in  such  parish,  municipality 
ward  or  school  district  and  to  carry  into 
efftet  article  232  of  the  Constitution  of 
1888."  enacted  in  its  first  section  that: 

"Whenever  one-tliird  of  the  property  tax  pay- 
era  of  any  parish,  nranicipality,  ward  or  sciiool 


district  in  this  state  shall  petition  the  police 
jury  of  such  parish  or  the  municipal  authori- 
ties of  such  municipality  to  levy  a  special  tax 
for  the  support  of  public  schools  and  for  the 
purpose  of  erecting  and  constructing  public 
buildings,  public  Bchoolbouaes,  bridges,  wharves, 
levees,  sewerage  work  and  other  works  of  pul)- 
lic  improvement  the  title  to  which  shall  be  in 
the  public,  the  said  police  jury  or  municipal 
authorities  shall  order  a  special  e^ection  for 
that  purpose  and  submit  to  the  property  tax 
payers  of  such  parish,  municipality,  ward,  or 
school  district,  tne  rate  of  taxation,  the  num- 
ber of  years  it  is  to  t>e  levied  and  the  purposes 
for  which  it  is  intended ;  provided  that  said 
election  shall  be  held  under  the  general  election 
laws  of  the  state  and  at  the  polling  places  at 
which  tne  last  preceding  general  election  was 
held  and  not  sooner  than  thirty  days  after  the 
official  publication  of  the  petition  and  ordinance 
ordering  the  election." 

In  Its  second  section  it  provided  that: 

"The  petition  mentioned  in  section  1  of  the 
act  should  l>e  in  writing  and  designate  the  ob- 
ject and  amount  of  the  tax  to  be  levied  each 
year  and  the  number  of  years  during  which  it 
shall  be  levied." 

The  tax  voted  for  in  the  Cheneyville  school 
district  was  enjoined  in  that  suit  on  the 
ground  that  under  the  law  the  petition  of 
taxpayers  must  under  pain  of  the  nullity  of 
the  proceedings  state  the  amount  proposed 
to  be  raised  each  year  from  the  tax;  that  it 
did  not  suffice  that  the  petition  specified  the 
rate  of  the  proposed  tax.  That,  in  the  case 
then  before  the  court,  the  amount  proposed 
to  be  raised  each  year  from  the  tax  had 
not  l>een  stated  in  the  petition  of.  taxpayers, 
but  the  rate  of  the  proposed  tax  had  been. 
The  Supreme  Court  (two  Justices  dissenting) 
rendered  Judgment  in  favor  of  the  piaintifr 
enjoining  the  police  Jury  from  levying  the 
tax  voted  for. 

The  General  Assembly,  In  Act  No.  145,  p. 
317,  of  1904,  amended  section  2  of  Act  No. 
131  of  1898,  so  as  to  read  that: 

"The  petition  mentioned  in  section  1  of  this 
act  shall  be  in  writing  or  print  and  shall  des- 
ignate the  object  and  rate  of  the  tax  to  lie  levied 
each  year,  and  the  number  of  years  during 
which  it  sliali  be  levied." 

In  the  present  case,  the  proceedings  taken 
were  not  taken  under  the  provisions  of  ar- 
ticle 232  of  the  ConsUtutlon  of  1898  and 
Act  No.  131  of  1898,  but  under  article  270 
of  that  Constitution  and  Act  No.  202  of  1898. 
These  articles  of  the  Constitution  bear  upon 
different  subjects,  as  do  also  the  two  stat- 
utes mentioned.  Proceedings  which  may  be 
sufficient  and  correct  under  the  first  article 
(article  232)  and  the  statute  giving  it  effect 
may  have  been  entirely  insufficient  and 
wrong  under  the  second  article  (article  270) 
and  the  statute  giving  it  effect.  Article  232 
of  the  Constitution  relates  to  governmental 
taxes  and  the  power  and  authority  of  the 
different  sul)diTislons  of  the  state  in  refer- 
ence to  such  taxes,  while  article  270  relates 
to  contributions  In  the  nature  of  taxes  (but 
not  governmental  in  character)  voted  by  the 
property  taxpayers  themselves  in  aid  of  cer- 
tain objects  and  purposes  deemed  by  tbem 
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to  be  beneficial  to  tfaemselyea  and  their 
property  In  partlciilar  localltleB. 

Article  232  of  the  Constitution  declares 
that  no  parish,  municipal,  or  public  board 
tax  should  exceed  In  any  one  year  10  mills 
on  the  dollar  of  ▼aloatlon.  It,  however,  au* 
thorlzed  any  parish,  municipal  corporation, 
ward,  or  school  district  to  levy  special  taxes 
In  excess  of  said  limitation  when  the  prop- 
erty tax  payers  within  their  respective  te^ 
ritories  should  have  voted  in  favor  of  con- 
ferring such  authority  upon  them  at  an  elec- 
tion at  which  the  proposed  rate  of  increased 
taxation  and  the  number  of  years  the  tax  was 
to  be  levied  and  the  purpose  for  which  the 
tax  was  Intended  had  been  submitted  to  them. 

It  will  be  seen  that  the  Constitution  itself 
fixed  the  precise  questions  which  were  to  be 
submitted  to  the  vote  of  the  taxpayers  at 
elections  to  be  held  for  the  purpose  of  con- 
ferring additional  powers  of  taxation  upon 
the  different  bodies  named.  These  bodies 
themselves  in  ordering  elections  to  be  held 
for  the  purpose  of  obtaining  authority  to  levy 
the  special  taxes  referred  to,  had  to  conform 
to  the  directions  of  the  Constitution  touch- 
ing the  questions  which  were  to  be  sub- 
mitted to  the  taxpayers  thereat  The  General 
Assembly,  In  enacting  Act  No.  131  of  1808, 
intended  to  carry  out  the  provisions  of  arti- 
cle 232,  in  referring  to  its  second  section  to 
the  petition  of  taxpayers  mentioned  in  the 
first  section  of  the  act,  said: 

"It  should  be  in  writing  and  shall  designate 
the  object  and  amount  of  the  tax  to  be  levied 
each  .Tear  and  the  number  of  years  during  which 
It  shall  be  levied." 

In  framing  their  petition  In  the  matter  of 
the  Cbeneyville  school  tax  the  petitioners 
failed  to  designate  the  amount  of  the  tax  to 
be  realized  each  year,  and  that  failure  gave 
rise  to  the  litigation  reported  In  Bennett  v 
Police  Jury,  113  La.  68,  36  South.  891. 

Basing  themselves  upon  sections  2  and  5 
of  Act  No.  131,  plaintiffs  in  that  case  Insisted 
that  the  petition  of  taxpayers  must  under 
pain  of  nullity  designate  the  amount  to  be 
realized  each  year  from  the  tax,  and  if,  as  in 
the  case  before  the  court,  the  rate  of  the  tax 
was  alone  stated  in  the  petition,  without  the 
amount  to  be  realized,  the  law  was  not  com- 
plied with. 

They  maintained  that  the  General  Assem- 
bly bad  the  legal  right  to  require  the  petition- 
ers asking  for  the  holding  of  an  election  to 
insert  in  their  petition  declarations  addi- 
tional to  those  called  for  by  the  provisions 
of  article  232  of  the  Constitution,  and  that  it 
was  the  duty  of  the  petitioners  to  conform 
to  the  requirements  of  the  statute. 

This  court  sustained  plaintiffs  in  the  posi- 
tion which  they  took,  and  set  aside  the  re- 
sult of  the  election. 

The  General  Assembly  of  1904,  by  Act  No. 
145  of  1904,  amended  the  second  section  of 
Act  No.  ISl,  making  it  now  read  aa  has  been 
stated. 


We  are  asked  In  this  case  to  reverse  the 
judiiTnent  <^  the  district  court  setting  aside 
and  annulling  the  tax  voted  for  by  the  tax- 
payers of  ward  No.  1  of  Lincoln  parish,  and 
enjoining  the  police  jury  of  that  parish  from 
levying  the  tax  voted  for. 

It  appears  from  the  petition  of  the  plain- 
tiffs that  the  police  jury  of  the  parish  ot 
Lincoln  parish  (the  body  primarily  called  up- 
on to  decide  whether  the  petition  that  had 
been  presented  to  it,  asking  for  the  holding 
of  an  election  conformed  to  the  requlre- 
menta  of  the  stotute  or  not)  refused  to  or- 
der the  election  prayed  for;  that  on  ap- 
plication to  the  district  court  it  was  directed 
by  mandamus  to  do  so.  On  what  ground  the 
refusal  was  based  does  not  appear  from  the 
record.  The  judgment  of  the  court  (whatever 
may  have  been  its  basis)  was  acquiesced  in 
by  the  police  jury  and  canried  into  execu- 
tion. The  advertisement  for  the  election  is 
not  In  the  transcript,  and  there  is  nothing  to 
show  the  form  of  the  ballots  which  were  vot- 
ed. There  is  no  contention  made  that  they 
did  not  conform  to  and  did  not  submit  prop- 
erly the  questions  which  toe  petition  prayed 
should  be  submitted  to  the  taxpayers.  No 
issue  has  been  made  as  to  the  right  of  the 
General  Assembly  to  declare  what  recitals 
should  be  made  to  the  petition  of  taxpayers. 
Article  270  of  the  Constitotlon  did  not  refer 
to  any  petition  of  toxpayers  and  of  course 
said  nothing  as  to  what  such  a  petition 
should  contain.  It  did  not  direct  what  ques- 
tions should  be  submitted  for  decision  at  an 
election  to  be  ordered  by  the  police  jury.  It 
left  those  matters  to  be  dealt  with  by  the 
General  Assembly.  It  simply  conferred  upon 
the  General  Assembly  the  power  torough 
general  laws  to  authorize  the  parochial, 
ward,  and  municipal  authorities  to  levy 
special  taxes  in  aid  of  public  Improvemento 
or  railway  enterprises  when  by  a  vote  of 
the  majority  of  the  property  taxpayers  they 
have  consented  to  then  have  their  property 
taxed  for  such  a  purpose.  The  power,  right, 
and  authority  of  the  toxpayers  to  give  their 
consent  to  the  levying  of  such  taxes  could  not 
exceed  under  the  constitutional  provisions, 
the  levying  of  a  tax  of  five  mills  per  an- 
num, nor  extend  for  a  longer  period  than  10 
years. 

Any  vote  of  the  taxpayers  by  which  they 
should  have  consented  to  the  levying  of  a 
tax  exceeding  five  mills  per  annum  or  ex- 
tending for  a  longer  period  than  10  years 
would  be  violative  of  the  Constitution,  null, 
void,  and  of  no  effect.  Any  vote,  however, 
which  authorized  the  levying  of  special  tax 
of  five  mills  per  annum  or  less,  or  extended 
for  a  period  of  10  years  or  less,  would,  so 
far  as  constitutional  provisions  were  con- 
cerned, be  legal  and  authorized.  There  is 
no  claim  made  in  this  case  that  constitu- 
tional provisions  have  been  violated.  What  Is 
charged  Is  that  statute  provisions  have  not 
been  compiled  with.    An  examination  of  the 
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proceedings  taken  In  this  matter  shows,  we 
tUnk,  beyond  doubt,  that  the  taxpayen  of 
ward  1  of  Lincoln  parish,  at  the  election  held 
on  the  Sth  of  May,  1908,  consented  to  their 
property  being  taxed  to  the  amount  of 
175,000  In  aid  of  the  building  and  construc- 
tion of  the  railroad  named;  that  they  con- 
sented that  the  police  Jury  should  assess, 
levy,  and  collect  annually  from  year  to  year, 
not  exceeding  10  years  a  special  tax  of  five 
mills  on  the  dollar,  on  all  the  assessable  prop- 
erty In  ward  1  of  Lincoln  parish,  until  the 
full  sum  of  $76,000  had  been  thereby  collect- 
ed; that  said  special  tax  should  be  levied 
and  collected  during  the  years  1010,  1911, 
1912,  1913,  1914,  1915,  1916,  1917,  1918,  and 
1919;  and  that  the  proceeds  of  said  tax, 
up  to  the  snm  of  (75,000,  be  annually  paid  as 
collected  to  the  said  railroad.  The  prayer 
of  the  petition  was  that  the  police  jury 
should,  after  legal  promulgation  of  the  elec- 
tion. Immediately  pass  an  ordinance  levying 
sncb  special  tax  for  the  time  and  for  the 
years  specified,  and  designating  the  years  for 
which  said  taxes  should  be  levied  and  col- 
lected. 

This  was  what  the  taxpayers  consented  to. 
Counsel  of  appellants  contend  in  their  brief 
that  the  citizens  of  ward  1  of  Lincoln  parish 
have  fah-ly  and  substantially  complied  with 
the  provisions  of  Act  No.  202  of  1898  in  all 
its  essential  elements,  according  to  the  con- 
stmctlon  placed  upon  it  by  the  majority 
opinion  of  the  Supreme  Court.  That  the  peti- 
tion of  taxpayers  for  an  election  on  a  propo- 
sition of  granting  aid  to  a  railway  enter- 
prise Is  to  be  construed  as  a  whole,  glvlug 
effect  to  every  part  of  It,  and  a  substantial 
compliance  with  the  provisions  of  the  en- 
abling act,  in  the  absence  of  fraud,  decep- 
tion, or  Injury,  Is  sufficient 

That  a  petition  which  sets  forth  the  par- 
ticular years  In  which  the  proposed  tax  is 
to  run  and  be  levied,  and  the  total  amount 
to  be  raised  by  the  tax  is  declared,  is  a  fair, 
substantial  and  complete  compliance  with 
the  statutory  provision  that  the  petition 
shall  set  forth  the  object  and  amount  of  the 
taxes  to  be  levied  each  year  and  the  number 
of  years  during  which  it  shall  be  levied. 

That  when  the  petition  designates  10  par- 
ticular years  in  which  the  tax  shall  be  levied 
and  collected,  and  fixes  the  amount  to  be 
raised  thereby  at  $75,000,  the  fair,  reason- 
able construction  to  be  placed  on  the  peti- 
tion is  that  the  tax  is  to  be  levied  and  col- 
lected at  the  rate  of  $7,600  a  year.  That 
when  snch  a  construction  of  the  petition  Is 
subsequently  in  question  the  construction 
and  action  of  the  i>ollce  Jury  and  parties  in- 
terested without  objection  from  any  source 
dionid  be  'considered  as  the  rule  of  Inter- 
preting the  intention  of  the  petltionera  and 
the  taxpayers  voting  at  the  election. 

Appellants  contend  that  the  construction 
placed  upon  the  petition  by  the  police  Jury 
was  sustained  by  the  law.    That  the  law  re- 


gards that  as  certain  wblch  to  capable  of 
being  ascertained — citing  Mobile  B.  R.  Co. 
V.  Tenn.,  153  U.  &  497,  14  Sop.  Ot  068.  88 
I*.  Ed.  793;  U.  S.  v.  Smith,  5  Wheat  159,  6 
L.  Ed.  67.  That  the  petition  as  well  as  the 
statute  Is  to  be  construed  as  a  whole,  giving 
effect  to  every  part  of  it  Civ.  Code,  arts. 
IS,  1948,  1955.  That  If  the  meaning  of 
the  petition  were  doubtful,  the  construction 
placed  uiK>n  the  parties  and  the  manner  In 
which  It  has  been  executed  by  the  police  Jury 
with  the  assent  and  acquiescence  of  all  par- 
ties interested  should  furnish  a  rule  for  its 
interpretation.  Civ.  Code,  art  1958;  State 
ex  rel.  R.  B.  Co.  ▼.  Knowles,  117  La.  134,  41 
South.  439. 

That  where  a  petition  from  taxpayers  is 
the  foundation  of  the  proceedings  technical 
defects  will  be  disregarded.  Oooley  on  Taxa- 
tion, p.  563;  Scott  v.  Hausheer,  94  Ind.  1; 
Jussen  V.  Board,  95  Ind.  567.  That  a  sub- 
stantial compliance  with  the  law.  In  the  ab- 
sence of  fraud.  Is  sufficient  Wilmington  R. 
R.  T.  Commissioners,  116  N.  0.  663.  21  S.  B. 
205. 

They  dte  Elliott  on  Railroads  as  saying 
that: 

"Some  of  the  courts  lay  it  down  as  a  strict 
rule,  and  hold  that  they  will  not  undertake  to 
say  that  any  requirement  of  the  statute  is  im- 
material ;  but  this  we  regard  aa  an  extreme  doo 
trine.  We  think  there  may  be  provisions,  a  de- 
parture from  which  the  courts  may  well  adjudge 
of  such  little  importance  as  not  to  invalidate  the 
proceedings.  Statutes  empowering  municipali- 
ties to  grant  aid  to  railroads  are  unquestionably 
to  receive  a  strict  construction,  but  not  such  a 
construction  as  will  make  matters  important 
that  are  clearly  immateriaL"  EUliott  on  Rail- 
roads, p.  850. 

Counsel  of  defendant' cite  additionally,  In 
support  of  their  position,  Elliott  on  Railroads, 
pp.  836,  858;  Williams  v.  Hall,  65  Ind.  129; 
Wilson  V.  Hamilton,  68  Ind.  507;  Yarlsh  v. 
Cedar  Rapids  Co.,  72  Iowa,  566,  34  N.  W.  417; 
St  Louis  &  S.  F.  B.  Co.  V.  Gracy,  126  Mo. 
472,  29  S.  W.  579;  Clifton  v.  Hobgood,  106 
La.  535,  81  South.  46;  V.  S.  &  P.  R.  R  Co.  v. 
Ooodenough,  108  La.  442,  32  South.  404,  66 
Ii.  B.  A.  314;  James  t.  Ark.  Southn.  R.  R., 
110  La.  146,  34  South.  337.    They  say  that: 

"Plaintiffs'  sole  reliance  is  the  strictest  poe- 
sible  construction  of  the  petition.  It  does  not 
state  in  so  many  words  and  figures  tliat  the 
amount  to  be  raised  by  the  tax  is  $7,500  each 
year,  but  we  contend  that  this  requirement  is 
Hubstantially  and  completely  complied  with  nev- 
ertheless. 

"The  essence  and  substance  of  the  requirement 
is  to  limit  and  fix  the  amount  to  be  collected  by 
the  tax  and  paid  to  the  railroad  company.  The 
petition  definitely  and  unequivocally  fixes  this 
amount  at  $75,000.  It  definitely  and  uneqaivo- 
cally  fixes  the  number  of  years,  and  designates 
the  particular  years  in  which  the  tax  must  run. 
The  only  fair  and  reasonable  construction  that 
can  be  put  on  the  iietitlon  as  a  whole  in  this 
respect  Is  that  the  amount  is  to  be  paid  in  10 
annual  installments,  as  the  police  jury  has  con- 
strued it  and  as  they  have  levied  the  tax.  We 
fail  to  see  the  difference  in  principle  or  in  sub- 
stance between  stating  the  total  amount  to  be 
realised  and  the  number  <^  yean  the  tax  most 
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ran,  and  stating  the  amount  to  be  realized  each 
year  and  the  number  of  years  it  must  run.  In 
the  one  rase  the  total  amount  is  arrived  at  by 
the  process  of  multiplication,  and  in  the  other 
by  the  process  of  division.  Under  this  petition 
the  tax  must  run  for  the  full  certain  years.  If 
the  five-mill  tax,  by  reason  of  an  unexpected  in- 
crease in  the  assessment,  should  be  sufficient  to 
pay  the  total  amount  of  |75,000  in  a  shorter 
time,  the  tax  must  run  nevertheless,  according 
to  the  petition,  for  the  full  10  years.  The  police 
jury  in  such  caBe  could  only  be  required  to  levy 
(as  they  have  levied)  such  a  part  of  the  five- 
mill  tax  as  may  be  necessary  to  raise  the  annual 
installments  as  they  fall  due.  The  police  jury 
(airly  and  properly  construed  the  annual  install- 
ments as  stipulated  in  the  petition  to  mean  and 
intend  equal  annaal  installments.  If  the  amoiut 
to  be  realized  from  the  tax  each  year  be  consid- 
ered mandatory  and  sacramental,  then,  by  a  fair 
and  reasonable  construction  of  the  petition  as  a 
whole,  the  annnal  amount  is  easily  obtained  by 
calculation. 

"The  assessment  of  the  ward  in  1907  was 
$1,322,000.  In  1908  it  la  $1,573,981.  The  nat- 
nral  increase  in  value  and  the  increased  valua- 
tion of  railroad  mileage  have  already  so  increas- 
ed  the  assessment  that  the  five-mill  tax  will 
more  than  pay  the  $7,500  in  1910.  After  that, 
if  the  assessment  increases  as  may  be  reason- 
ably expected,  the  police  jury  will  have  to  esti- 
mate the  assessment  and  levy  such  part  of  the 
five  mills  voted  as  may  be  necessary  to  pay  each 
installment  of  $7,500  as  It  comes  due.  There 
is  no  complaint  of  this,  and  we  understand  their 
action  to  tie  in  compliance  with  the  law." 

PlalntlfTs  Bay: 

"Vigorous  complaint  is  made  against  strict 
construction,  but  the  trouble  is  not  strict  con- 
struction, but  strict  conditions  imposed  by  law. 
Defendants  are  simply  asking  that  we  strixe  out 
of  the  law  the  words  'the  amount  to  be  levied 
each  year.' " 

Bat  the  lawmaker  bas  seen  fit  to  Indude 
tbem,  and  we  have  no  right  to  nullify  that 
part  of  the  law.  However  forcible  an  argu- 
ment may  appear,  the  conrt  can  only  say: 

"When  a  law  is  clear  and  free  from  all  am- 
biguity, the  letter  of  it  is  not  to  be  disregarded 
under  the  pretext  of  pursuing  its  spirit.  Ar- 
lowsmith  y.  Durell,  21  La.  Ann.  29o. 

There  baa  been  no  violation  of  the  consti- 
tutional provisions  in  this  case  by  either  the 
General  Assembly,  the  police  Jury  of  Lincoln 
parish,  or  the  property  tax  payers  of  ward  1 
of  that  parish.  The  latter  have  consented 
and  voted  that  the  police  jury  of  Lincoln 
parish  should  levy  a  special  tax  on  the  prop- 
erty of  that  ward  of  $75,000  In  favor  of  the 
Ruston,  Nachltoches  &  Northeastern  Rail- 
road, in  aid  of  the  building  and  construction 
of  its  railroad,  said  tax  not  exceeding  a  rate 
of  five  mills  per  annum,  nor  extending  for  a 
longer  period  than  10  yean. 

The  levying  of  this  special  tax  by  the  police 
Jury  of  Lincoln  parish  was  consented  to  by 
a  majority  of  all  the  property  taxpayers  in 
■aid  ward  1  (in  number  and  amount),  at  an 
•lection  held  under  the  orders  and  author- 
ity of  the  police  jury,  the  call  for  the  elec- 
tion having  been  granted  upon  petition  of  the 
taxpayers  of  the  ward. 

Tbe  poUca  Joiy  to  whom  the  petitioii  was 


addressed  was  necessarily  called  upon  to  ex- 
amine its  recitals  and  determine  whether  or 
not  this  conformed  to  legal  requirements.  In 
reaching  its  conclusions  It  was  not  confined 
to  the  exact  wording  of  the  petition.  It  bad 
the  right  to  consider  the  petition  as  a  whole, 
and  ascertain  from  It  whether  It  covered  all 
the  matters  necessary  to  be  stated  for  it  to 
legally  submit  to  a  vote  of  the  property  tax- 
payers of  the  ward  the  matters  which  the 
petitioners — property  tax  payers — sought  to 
have  submitted  to  them,  with  such  certainty 
as  to  convey  to  the  latter  all  the  issues  which 
the  statute  intended  and  required  should  be 
placed  before  tbem  to  enable  them  to  cast 
their  votes  intelligently,  and  without  danger 
of  being  misled  upon  the  propositions  submit- 
ted to  them. 

Even  in  criminal  matters,  where  very  great 
strictness  In  matters  of  recital  is  required, 
the  tendency  of  modern  jurisprudence  is  to 
look  rather  to  substance  than  to  spirit,  to 
conform  to  ideas  rather  than  to  words,  and 
to  hold  that  while  an  Indictment  under  a 
statute  creating  an  offense  must  set  forth 
the  facts  constituting  the  crime  with  such 
certainty  that,  upon  bearing  the  Indictment 
read,  the  defendant  should  clearly  understand 
the  charge  be  Is  called  upon  to  answer,  and 
the  court  shall  feel  no  doubt  as  to  the  judg- 
ment to  be  pronounced,  the  Indictment  need 
not  follow  Ipsissimls  verbis  the  language  of 
the  statute. 

In  the  present  civil  case,  the  police  jury, 
after  examination  correctly  reached  the  con- 
clusion that  the  petition  addressed  to  It  was 
sufficient,  and,  acting  upon  that  conclusion,  it 
submitted  to  a  vote  of  the  property  tax  pay- 
ers of  ward  1  the  proposition  which  it  con- 
tained and  embraced,  using  tbe  language 
which  it  did. 

The  taxpayers  of  the  ward  voted  upon  the 
propositions  as  submitted  to  tbem  without 
objection  or  question  from  any  quarter  as  to 
the  terms  of  the  issues  submitted  to  tbem 
being  at  variance  with  tbe  prayer  of  the  peti- 
tion, or  as  to  tbe  right  and  authority  of  tbe 
police  jury  to  order  tbe  election  and  submit 
the  issues  which  they  did  to  tbe  voters.  It 
Is  not  pretended  that  the  voters  have  been 
misled,  or  that  the  vote  cast  and  promulgated 
does  not  express  tbe  willingness  and  consent 
of  the  majority  of  the  taxpayers  of  the  ward 
that  tbe  special  tax  as  submitted  and  voted 
for  should  be  levied  and  collected.  We  must 
assume  that  tbe  police  jury  will  in  due  and 
proper  time  levy  and  collect  the  special  tax, 
as  it  was  submitted  to  be  voted  for  and  as 
Toted  for  in  1910,  and  the  following  years 
up  to  and  Including  the  year  1919.  We  think 
the  Judgment  of  tbe  district  court  is  erro- 
neous, and  it  should  be  set  aside. 

For  the  reasons  herein  assigned,  it  Is  here- 
by ordered,  adjudged,  and  decreed  that  the 
Judgment  appealed  from  be,  and  the  same  is 
hereby,  annulled,  avoided,  and  reversed,  and 
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it  Is  now  ordered  and  decreed  that  plain- 
tiffs' demand  be  rejected  and  their  suit  dis- 
missed. 


<ia  La.  779) 


No.  17.222. 


FONTBNOT  t.  COLORADO  SOUTHERN,  N. 
O.  &  P.  R.  CO.  et  al. 

(Sapreme  Court  of  Lonisiana.     Jan.  4,  1909.) 

Railboads  ({  114*)— Use  or  Stbekt-Riohts 
or  AnuTTiNO  Owner— Damages. 

Defendant  company  was  by  the  council  of 
4e  dty  of  Opelonaas  granted  the  privilege  of 
ronmng  its  trains  through  a  certain  street  in 
that  city.  Under  that  permission  It  threw  np  an 
embankment,  which  obstructed  the  street  and 
greatly  affected  the  valaes  of  the  properties 
■batting  thereon.  The  plaintiff,  instead  of  oik 
posing  the  constructions  as  made,  nnder  artlde 
856  et  seq.,  of  the  Revised  Civil  Code,  acquiesc- 
ed in  the  same  and  sought  to  recover  damages 
from  the  company.  Judgment  having  been  ren- 
-dered  against  it,  it  has  appealed,  claiming  that 
the  amount  awarded  is  too  large.  The  Judgment 
appealed  from  is  affirmed.  Exemplary  damages 
are  disallowed.  Lewis  v.  Colorado  Southern  & 
New  Orleans  R.  R.  Co.,  47  Sonth.  906. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  H  351,  370;  Dec.  Dig.  S  114.*] 

(Syllabos  by  the  Court) 

Appeal  from  Sixteenth  Jadldal  District 
Oomt,  parish  of  St.  liandry;  Edward  Taylor 
Lewis,  Judge. 

Action  by  Delphine  Fontenot,  for  herself 
and  minor  children,  against  the  Colorado 
Southern,  New  Orleans  &  Pacific  Railroad 
Company  and  others.  Judgment  for  plain- 
tiff,  and   defendants   appeal.     Afllrmed. 

MHIer,  Dufour  ft-  Dufour,  Henry  Mooney, 
and  Dudley  Louis  Guilbeau,  for  appellants. 
Robert  Lee  Garland  and  Lewis  ft  Lewls^  for 
appellee. 

Statement  of  the  Case. 

NIOHOLLS,  J.  The  plaintiff  alleged: 
niat  she  owned  personally,  and  also  in  In- 
division  with  the  minor  children,  on  whose 
behalf  she  sued,  a  lot  of  ground  situated  on 
Cheney  street  in  the  city  of  Opelousas  (which 
she  described),  she  owning  one  undivided 
half,  and  the  said  minor  children  the  other 
ondlvided  half,  having  thereon  a  dwelling 
house  erected  as  a  family  residence  and  oc- 
cnpled  as  such  about  eight  years,  and  which 
was  occupied  by  herself  and  family  up  to 
the  time  of  her  marriage  with  her  present 
husband.  That  the  said  dwelling  house  and 
a  bam  and  other  out  buildings  were  well 
built,  of  good  material,  and  at  a  considerable 
expenditure  of  money.  That  said  location 
was  chosen  by  her  deceased  husband  as  an 
tfigible  spot  for  a  residence,  being  perfectly 
well  drained  from  Its  proximity  to  the  Tee- 
son  gully,  and  being  upon  a  side  street 
near  the  center  of  town,  and  at  the  same 


time  away  from  the  commercial  avenues  and 
much-used  highways  of  the  town. 

That  the  only  avenue  of  ingress  and  egress 
to  and  from  the  residence  and  lot  of  ground 
was  over  and  through  Cheney  street;  the 
said  lot  of  ground  being  bounded  upon  the 
front  by  said  Cheney  street,  and  on  the  three 
remaining  sides  by  the  property  of  adjoin- 
ing proprietors. 

That  some  time  in  the  month  of  December, 
1906,  the  Colorado  Southern,  New  Orleans  St 
Pacific  Railroad  Company,  acting  under  color 
of  authority  granted  to  it  by  the  board  of 
aldermen  of  the  city  of  Opelousas,  took  ex- 
clusive possession  of  Cheney  street,  and  con- 
structed thereon  an  embankment  as  a  part  of 
its  transcontinental  system  to  the  city  of 
New  Orleans. 

That  Cheney  street,  in  front  of  petitioner's 
property  has  been  so  entirely  monopolized 
by  said  railroad  company  as  to  effectually 
shut  out  of  the  premises  and  bar  all  ap- 
proach to  it,  or  from  it,  of  wheel  vehicles  of 
any  description,  for  the  purpose  of  deliver- 
ing on  the  premises  groceries,  fuel,  or  other 
material,  or  household  necessities  of  any 
kind,  and  so  far  as  to  preclude  the  use  of 
carriage  or  buggy  or  horses  by  occupants  of 
the  premises ;  that  the  shutting  oft  the  prem- 
ises Is  rendered  more  complete  and  effectual 
by  the  railroad  bed  in  front  of  the  lot,  which 
ranges  in  height  from  six  to  nine  feet,  and 
by  a  high  and  close  plank  fence  on  the  oppo- 
site side  from  one  end  of  the  square  to  the 
other. 

That  the  lot  of  ground  in  question  has  no 
commercial  value,  and  was  only  valuable  for 
residential  purposes,  and  that  while  Its 
value  has  been  considerably  augmented  by 
the  general  rise  in  value  of  properties  of  that 
description,  owing  to  the  prosperity  which 
has  prevailed  in  the  country  for  several  years 
past,  and  owing  to  the  construction  of  the 
Opelousas,  Gulf  ft  Northeastern  Railroad 
through  the  northern  portion  of  the  city  of 
Opelousas,  yet  all  the  Increase  of  value  given 
to  the  property  from  those  sources  has  been 
more  than  destroyed  by  the  construction  of 
the  defendant  company's  road  over  Cheney 
street  and  the  destruction  of  that  street  as  a 
highway. 

That  the  property  In  question,  in  addition 
to  the  cause  of  damage  above  set  forth,  has 
been  lessened  materially  in  rental  and  sal- 
able value  by  the  proximity  of  the  residence 
to  the  defendant  company's  track,  the  con- 
tinuous noise  from  the  passing  of  trains, 
freight  and  passenger,  which  will  soon  take 
place,  by  the  nuisance  from  smoke,  falling 
cinders,  and  soot,  by  danger  of  fire  from 
sparks  from  the  locomotive  engines,  by  the 
puffing  of  escaping  steam  and  the  shaking 
and  trembling  of  the  ground  necessarily  In- 
cident to  the  frequent  passing  of  trains,  and 
by  the  constant  danger  to  life  and  limb  of 
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the  children  and  family  of  persons  who  may 
occupy  the  residence.  It  Is  farther  repre- 
sented: That  the  loss  of  value  of  the  prop- 
erty, and  the  consequent  damage  to  the  own- 
ers by  the  defendant  company,  as  set  forth 
above,  amounts  very  nearly  to  the  full  value 
of  the  property,  and  In  the'  sum  at  least  of 
12,500. 

That  the  defendant  company,  In  taking 
possession  of  said  street  and  In  constructing 
Its  road  thereon,  was  not  acting  In  pursuance 
of  any  legal  right,  but  was  acting  under 
color  of  an  ordinance  hastily  granted  by  the 
board  of  aldermen  of  the  city  of  Opelousas, 
on  the  27th  day  of  January,  1906,  at  a  spe- 
cial meeting  held  on  the  same  day  that  the 
call  for  the  same  was  issued,  and  under  cir- 
cumstances which  precluded  the  opportunity 
for  considering  and  adopting  measures  foi 
the  preservation  of  Cheney  street  as  a  thor- 
oughfare, and  for  the  protection  of  the  In- 
terest of  the  public.  And,  furthermore,  the 
said  ordinance  was  passeid  without  having 
previously  taken  the  sense  of  the  voters  of 
the  city,  at  an  election  held  for  that  pur- 
pose, whether  a  right  of  way  should  be  grant- 
ed to  the  defendant  company  over  Cheney 
street,  as  required  by  Act  No.  79,  p.  113, 
of  1896,  of  the  Legislature  of  the  state  ol 
Louisiana,  requiring  such  election  to  be  held ; 
and  the  ordinance  of  the  board  of  aldermen 
In  question  Is  illegal,  null,  and  void  for  that 
reason.  Said  ordinance  Is  Illegal  for  the 
farther  reason  that.  Inasmuch  as  Cheney 
street  has  a  width  of  only  40  feet,  the  con- 
■traction  of  the  defendant  company's  rail- 
road and  the  maintenance  and  operation 
thereon  of  Its  passenger  and  freight  service 
necessarily  implied  the  exclusive  use  and 
monopolization  of  said  street,  and  its  com- 
plete destruction  as  a  public  highway,  a  con- 
sequence which  must  have  been  known  to  the 
defendant  company's  officials  at  the  time  of 
granting  said  franchise.  It  was  therefore 
averred  that  plaintiffs  had  the  right  to  recov- 
er by  this  action,  not  only  the  damages  di- 
rectly caused  them,  but  any  remote  or  conse- 
quential damages,  as  also  exemplary  dam- 
ages. 

In  view  of  the  premises  petitioner  prayed 
that  said  defendant  railroad  company  be  cit- 
ed to  answer  this  petition  through  its  proper 
officer;  that  the  city  of  Opelousas  be  also 
cited.  In  order  that  It  may  appear  herein  and 
represent  its  Interests,  If  any  It  has.  In  this 
litigation.  She  also  prayed  for  judgment 
against  the  said  Colorado  Southern,  New  Or- 
leans St  Pacific  Railroad  Company  in  the  sum 
of  $2,000  as  actual  damages  and  $250  as  ex- 
emplary damages,  and  condemning  said  com- 
pany to  pay  said  sums  in  the  proportion  of 
one-half  for  your  petitioner,  Delphlne  Fonte- 
not,  and  one-half  for  the  aforesaid  minor 
children.  And  she  prayed  for  costs  and  for 
general  relief  In  the  premises. 

■Defendant  excepted  that  the  petition  was 
too    vague,    Indefinite,    and    Insufficient    to 


permit  of  defendant  safely  and  Intelligent- 
ly answering  thereto.  It  prayed  that  plaln- 
tUTs  salt  be  dismissed.  The  court  overruled 
the  exception.  Defendant,  under  reservation 
of  the  exception,  answered,  pleading  a  gen- 
eral denial.  Further  answering,  it  averred 
that  by  ordinance  adopted  by  the  mayor  and 
board  of  aldermen  of  the  city  of  Opelousas 
on  January  20, 1906,  It  was  granted  the  right 
to  lay  its  main  track  in  the  center  of  Cheney 
street;  that  the  board  of  aldermen  aforesaid 
had  full  authority  under  the  charter  of  said 
city,  being  Act  No.  136,  p.  224  of  1898,  to 
grant  this  right  As  to  the  embankment  In 
front  of  plalntUTs  property,  respondent  show- 
ed that  the  physical  condition  of  the  ground 
at  this  point  made  the  same  absolutely  neces- 
sary, and  that  It  had  not  takta  exclusive 
possession  of  said  street  In  the  sense  prohib- 
ited by  law.  In  conclusion,  respondent  com- 
pany declared  that  it  was  legally  In  Cheney 
street;  that  the  construction  of  its  roadbed 
was  done  In  a  scientific  and  workmanlike 
and  legal  manner;  that  its  trains  are  being 
operated  In  the  like  manner;  and  that  any 
damages  plalntlfT  may  suffer  aside  from  such  . 
damage  as  was  alleged  to  be  occasioned  by 
the  railroad  embankment,  and  here  denied, 
are  "damages  absque  injuria." 

In  view  of  the  premises,  respondent  com- 
pany prayed  that  plaintiff's  damages  may  be 
rejected,  her  suit  dismissed,  with  costs,  and 
for  general  relief. 

The  district  court  rendered  judgment  In 
favor  of  the  plaintiff  and  for  her  minor 
children,  and  against  the  defendant,  for  the 
sum  of  $2,000  as  actual  damages,  with  legal 
interest  thereon  from  the  date  of  the  judg- 
ment until  paid. 

It  rejected  and  disallowed  plaintllTs  prayer 
to  be  awarded  punitory  damages.  Defend- 
ant appealed,  and  plaintiff  has  answered  the 
appeal,  praying  that  the  judgment  be  In- 
creased by  allowing  them  $250  as  punitory 
damages. 

Opinion. 

The  issues  raised  by  the  plaintiffs  In  the 
matter  before  us  are  Identical  with  those  sub- 
mitted to  and  recently  decided  by  this  court 
in  Lewis  against  the  same  defendant  cor- 
poration. ■William  B.  Lewis  r.  Colorado 
Southern,  New  Orleans  &  Pacific  R.  R.  Co. 
et  al.  (not  yet  officially  reported)  47  South. 
906.  The  present  case  differs  from  that  re- 
ferred to  only  In  respect  to  the  quantum  of 
damages  which  resulted  to  the  owners  of  the 
two  different  properties  from  the  action 
taken  by  the  defendant 

The  present  plaintiffs  (as  did  Lewis  in 
his  case)  acquiesced  In  the  fact  Itself  of  the 
taking  possession  by  the  defendant  company 
of  the  street  In  front  of  their  property  under 
an  ordinance  of  the  city  council.  They  did 
Dot  oppose  the  construction  of  the  road  un- 
der article  856  et  seq.  of  the' Revised  Civil 
Code,  nor  do  they  claim  now  the  right  of 
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having  the  conatnictlons  made  by  the  de- 
fendant in  the  street  remoyed  (Ber.  ClT. 
Code,  arts.  861  et  seq.  868). 

Acc^tlng  the  present  situation,  the  only 
Kllef  which  they  ask  is  that  they  be  award- 
ed damages  arising  from  and  out  of  that 
situation. 

The  damages  claimed  looked  to  a  perma- 
nent occupancy  by  the  railroad  company  of 
the  street  and  rest  on  that  fact  as  a  basis. 
In  addition  to  compensatory  damages,  plain- 
tiffs pray  that  exemplary  damages  be  award- 
ed them  for  the  coarse  taken  by  the  defend- 
ant The  same  character  of  damages  were 
claimed  against  defendant  by  Lewis  in  his 
rait;  but  his  demand  quoad  those  dam- 
ages was  disallowed.  As  the  claim  for  exem- 
plary damages  herein  is  predicated  upon 
action  taken  by  the  defendant  under  the 
tame  circumstances  as  that  which  was  taken 
In  reference  to  the  property  of  Lewis,  the 
tame  mling  should  be  made  to  govern  and 
control  the  rights  and  obligations  of  the  par- 
ties to  the  present  action.  The  only  remain- 
ing question,  therefore,  to  be  passed  upon 
by  the  court,  is  the  amount  of  compensatory 
damages  to  which  plaintiffs  are  entitled. 

The  trial  court  fixed  plaintiffs'  damages 
at,  and  rendered  judgment  in  their  favor  for, 
$2,000.  Defendant  contends  they  did  not  ex- 
ceed $1,326.  Coimsel  for  defendant  urges 
that  the  district  court  gave  too  much  weight 
to  the  testimony  of  plaintiffs*  witnesses,  who 
were  also  claiming  damages  from  defendant 
for  damages  to  their  properties  by  reason  of 
the  construction  of  its  road  on  Cheney 
street  He  insists  that  in  view  of  that  In- 
terest this  court  in  reaching  its  conclusion, 
tbould  disregard  their  testimony  altogether. 
That  we  cannot  do.  The  witnesses  were  all 
competent  and  legal  witnesses.  The  fact  of 
Interest  affected  only  their  credit  and  the 
weight  to  be  given  to  their  testimony.  We 
most  assume  that  the  district  judge,  who 
knew  the  witnesses,  dealt  with  It  with  dis- 
cretion and  good  judgment  Trial  judges, 
who  know  witnesses,  and  who  are  doubtless 
tamiUar  with  local  conditions,  are  in  much 
better  position  to  judge  correctly,  where  con- 
clusions must  almost  necessarily  rest  upon 
opinion  testimony,  than  is  an  appellate  court 

We  do  not  find  in  this  record  ground  for  a 
reversal  of  the  judgment  appealed  from.  It 
la  therefore  affirmed. 


(St  Fla.  31») 

GRBBJN  V.  ROD. 

(Sapreme  Court  of  Florida,  Division  B.     Dec 

19,  10Oa    Headnotes  Filed  Jan.  27,  1909.) 

1.  DisMiBSAi,  AND  Nonsuit  (J  60*)— Want  of 
Pbosecdtion. 

Where  a  defendant's  pleas  are  filed  in  May, 
1907.  and  the  plaintiff  on  the  1st  of  June,  1907, 
files  a  motion  to  require  the  defendant  to  make 
•aid  pleas  more  specific,  and  on  the  aame  date 
files  a  denrarrer  to  said  pleaa,  it  is  error  for 


the  court  on  the  23d  of  the  next  ensuing  Jan- 
nary,  at  a  hearing  upon  such  motion  and  de- 
murrer, to  dismiss  said  cause  for  want  of  pros- 
ecution. 

[B]d.  Note. — For  other  cases,  see  Dismissal  and 
Nonsnit,  Cent.  Dig.  {  141 ;  Dec  Dig.  {  60.*] 

2.  LnaTATioN  or  Actions  i  182*) — Plbading 
Statute  ab  Dktense— Nbcessitt. 

The  bar  of  the  statute  of  limitations  must 
be  interposed  by  the  diligence  of  the  debtor,  and 
as  early  as  possible.  It  will  not  be  raised  by 
the  court  unsolicited;  and,  if  not  taken  advan- 
tage of  by  plea,  it  will  be  considered  to  have 
been  waived  by  the  defendant. 

[I3d.  Note.— For  other  cases,  see  limitation  of 
Actions,  Cent  Dig.  {  678;   Dec.  Dig.  {  1S2.*] 

(Syllabus  by  the  Court.) 

Error  to  Circuit  Court,  Marion  County; 
William  S.  Bullock,  Judge. 

Action  by  Louen  N.  Green  against  Adam 
B.  Rou.  Judgment  for  defendant,  and  plain- 
tiff brings  error.    Reversed. 

L.  N.  Green,  In  pro.  per.  B.  A.  Bnrford, 
for  defendant  In  error. 

TATLOR,  J.  The  plaintiff  In  error,  as 
plaintiff  below,  sued  the  defendant  In  error, 
as  defendant  below.  In  the  circuit  court  of 
Marion  county,  In  assumpsit,  for  the  re- 
covery of  compensation  for  professional 
services  rendered  as  an  attorney  in  and 
about  the  recovery  for  the  defendant  of 
a  judgment  at  law  upon  a  claim  against  a 
third  party;  the  first  count  of  the  plaintiffs 
declaration  alleging  as  follows  In  part: 

"For  that  whereas  the  plaintiS  at  all 
times  herein  mentioned  was  and  Is  a  prac- 
ticing attorney  at  law  In  said  county,  and 
during  the  month  of  January  or  February, 
1897,  one  James  H.  HIU,  with  the  full 
knowledge  and  acquiescence  of  said  Adam 
B.  Rou  at  that  time  or  shortly  thereafter 
given  or  thereafter  ratified,  placed  with  this 
plaintiff  as  an  attorney  for  collection  on 
behalf  of  said  Ron  a  certain  paper  writing  In 
words  and  figures  as  follows:  •  •  •" 
There  follows  a  copy  of  a  promissory  note 
for  $1,000,  made  to  said  Adam  B.  Rou  by 
one  R.  B.  McConnell.  The  declaration  then 
alleges  a  suit  brought  upon  said  note  by 
the  plaintiff  as  attorney  In  favor  of  the  de- 
fendant Rou,  and  the  recovery  of  judgment 
thereon.  Including  the  stim  of  $100  Incor- 
porated in  the  judgment  recovered  for  the 
judgment  plaintitTs  attorney's  fee,  as  provid- 
ed in  the  note  sued  upon.  Then  follow  al- 
legations of  an  execution  issued  to  enforce 
said  judgment  and  a  levy  thereof  on  prop- 
erty of  the  judgment  debtor,  and  a  sale 
thereof,  and  a  purchase  thereof  at  the  sale 
by  the  defendant  Rou,  who  did  not  pay  his 
bid  therefor  in  money,  but  had  it  credited 
on  the  judgment 

The  defendant  Rou,  filed  two  pleas  to  this 
declaration,  denying  the  employment  of  the 
plaintiff  as  attomeyi  oud  alleging  that  be 
employed  James  H.  Hill,  who  is  an  attorney 
at  law,  to  sue  upon  and  collect  said  note 
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and  reduce  the  same  to  Jndgment,  and  paid 
tbe  said  Hill  a  sum  agreed  upon  between 
them  In  full  for  such  services,  and  that.  If 
said  Hill  procured  tbe  plaintiff  to  perform 
such  services,  it  was  done  without  the 
knowledge,  consent,  or  authority  of  defend- 
ant, and,  if  the  plaintiff  acted  in  the  matter, 
he  acted  as  the  agent  and  attorney  of  said 
Hill,  whom  defendant  employed  and  paid  in 
full  for  such  services. 

These  pleas  of  the  defendant  were  filed 
on  the  4th  day  of  May,  1007 ;  and  on  the  1st 
day  of  June,  1907,  the  plaintiff  filed  a  mo- 
tion to  require  tbe  defendant  to  amend  his 
pleas  in  divers  particulars,  and  on  the  same 
day,  June  1,  1907,  the  plaintiff  filed  a  demur- 
rer to  tbe  pleas  of  tbe  defendant  upon  divers 
grounds. 

On  the  23d  of  January,  1908,  this  motion 
and  demurrer  came  on  for  hearing,  and  the 
court  below  made  the  following  order  and 
Judgment: 

"This  cause  came  on  to  be  heard,  and  the 
same  was  argued  by  the  attorneys  for  both 
parties,  on  a  motion  of  the  defendant  to  dis- 
miss the  said  cause  for  want  of  prosecution, 
and  on  the  motion  of  the  plaintiff  for  a  com- 
pulsory amendment  of  the  pleas,  and  on  the 
plaintiffs  demurrer  to  the  defendant's  pleas, 
and  they  were  all  argued  at  the  same  time. 
On  this  argument  it  is  made  to  appear  to 
the  court,  which  Is  determined  to  be  true, 
that  after  notice  to  dismiss  for  want  of 
prosecution  was  given  then  tbe  plaintiff 
gave  notice  to  bear  the  demurrer  and  tbe 
motion  for  a  compulsory  reformation  of  the 
defendant's  pleas,  and  set  the  same  for  an 
earlier  date  for  the  hearing. 

"The  pleas  are  without  doubt  bad.  They 
are  argumentative,  prolix,  uncertain,  and 
indefinite,  and  tender  no  single  fact  as  an 
issue,  nor  admit  nor  deny  the  attempted 
allegations  of  the'  declarations. 

"A  bad  plea  Is  a  good  answer  to  a  bad 
declaration,  and  the  plaintiff's  demurrer 
reaches  back  to  the  declaration.  The  dec- 
laration is  bad.  Tbe  first  count  is  an  at- 
tempt to  charge  the  defendant  on  certain 
facts  creating  an  implied  obligation  to  pay, 
or  implied  promise  to  pay.  It  does  not  state 
that  'James  H.  Hill'  was  the  attorney  of,  the 
agent  for,  or  had  any  authority  to  bind,  tbe 
defendant;  nor  does  it  state  when  defend- 
ant ratified  tbe  act  of  Hill,  or  that  defend- 
ant knew  of  the  plaintiff's  service  before  or 
during  the  time  be  was  performing  tbe  same. 
It  further  shows  that  as  early  as  tbe  year 
1897  tbe  plaintiff  made  a  demand  on  defend- 
ant for  pay  for  the  same  services,  and  that 
it  was  refused,  and  ttiat  the  said  claim  Is  a 
stale  deqsand,  and  to  be  answered  by  the 
plea  of  the  statute  of  limitations,  if  the  dec- 
laration was  amended  so  as  to  be  a  good 
one  in  form  and  substance.  The  said  second 
count  is  but  a  reiteration  of  'realleging'  the 
first  count,  with  more  matter  by  way  of 
argument  and  reasoning,  more  appropriate 
for  a  bill  in  chancery  than  a  declaration,  but 


In  no  essential  feature  different,  except  to 
show  the  defendant  appropriated  the  Judg- 
ment and  bought  lands  thereunder.  Wheth- 
er or  not  the  causing  the  lands  to  be  sold 
and  purchasing  tbe  lands  at  the  sale  was 
such  a  ratification  as  would  then  make  de- 
fendant liable  in  a  bill  In  equity  it  is  not 
now  decided,  for  the  answer  might  be 
properly  made  that  the  defendant  would  lose 
his  status  as  a  judgment  creditor,  or  lose 
prior  Fights  of  lien,  and  many  other  equi- 
table matters.  In  this  state  of  the  record,  to 
now  allow  an  amendment  to  tbe  declara- 
tion, to  allow  proper  pleas  to  a  stale  demand, 
one  in  which  tbe  plaintiff  has  manifested  too 
little  concern  or  interest,  would  be  to  en- 
courage and  put  a  premium  on  gross  negli- 
gence In  a  case  where  attorney  and  client  is 
the  same  person,  and  especially  where,  most 
likely,  no  good  can  be  accomplished.  It  Is 
considered  and  ordered  that  plaintiffs  de- 
murrer and  motion  be  overruled  and  denied, 
and  tbe  motion  to  dismiss  is  sustained,  and 
the  cause  Is  dismissed,  at  the  cost  of  tbe 
plaintiff,  to  which  rulings  plaintiff  excepts. 
Done  at  chambers  in  Ocala,  Florida,  January 
23,  190a  W.  S.  Bullock,  Judge." 

The  plaintiff  below  brings  this  Judgment 
here  for  review  by  writ  of  error. 

The  court  below  erred  in  rendering  tbe 
Judgment  appealed  from. 

The  court  below  In  Its  order  decides  In 
substance  that  the  plaintiff's  claim  Is  barred 
by  tbe  statute  of  limitations..  Tbe  statute 
of  limitations  had  not  been  Invoked  or  plead- 
ed In  the  case  by  the  defendant,  and  the 
court  had  no  authority  to  inject  it  into  the 
case  of  bis  own  motion. 

It  is  well  settled  that  the  bar  of  tbe  stat- 
ute must  be  interposed  by  the  diligence  of 
the  debtor  and  as  early  as  possible,  and 
that  it  will  not  be  raised  by  the  court  an- 
solicited,  and  if  not  taken  advantage  of  by 
plea  It  will  be  considered  to  have  been 
waived  by  the  defendant  Wood  on  Limita- 
tions (3d  Ed.)  S  7,  and  cases  there  cited. 

The  court  also  holds  the  declaration  of 
the  plaintiff  to  be  bad,  because  it  does  not 
state  that  James  H.  Hill  was  tbe  attorney 
of,  the  agent  for,  or  had  any  authority  to 
bind,  tbe  defendant,  and  because  it  does  not 
state  when  defendant  ratified  the  act  of  Hill, 
or  that  defendant  knew  of  the  plaintiff  b 
services  before  or  during  the  time  he  was 
performing  same.  We  do  not  think  tbe 
declaration  is  subject  to  demurrer  on  these 
grounds.  As  before  seen,  tbe  declaration 
distinctly  alleges  "that  one  James  H.  Hill, 
with  the  full  knowledge  and  acquiescence  ot 
said  Adam  B.  Bou,  at  that  time  or  shortly 
thereafter  given  or  thereafter  ratified,  placed 
with  this  plaintiff  as  an  attorney  for  collec- 
tion on  behalf  of  said  Rou  a  certain  paper 
writing,"  etc. 

We  think  that  the  coiut  should  bave  sriB> 
talned  the  plalntlfifs  demurrer  to  tbe  de- 
fendant's second  plea,  as  it  sets  up  nothing 
in  defense,  and  tenders  no  sort  of  issue. 
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Tbe  Jodgment  of  the  court  below  In  said 
cause  is  hereby  reversed,  at  the  cost  of  the 
defendant  In  error. 

HOOKBR  and  PARKHILL,  JJ.,  concur. 

SHACKLBFORD,  C.  J.,  and  COCKRBLL 
and  WHITFIELD,  JJ.,  concur  In  the  opin- 
ion. 


(S6  Fla.  735) 

WILLIAMS  V.  ATLANTIC  COAST  LINE  R. 
CO. 

(Snpieme  Court  of  Florida,  DiTision  B.     De<:. 
8,  1908.    Headnotea  Filed  Jan.  29,  1909.) 

1.  NEouaERCE  (§  56*)— Pboxmatb  Cause. 

Before  liability  in  damapes  for  a  negligent 
let  or  omission  can  arise,  it  is  necessary  that  a 
cansal  relation,  such  as  the  law  recognizes  as 
being  sufficient,  shonld  exist  between  the  dam- 
age complained  of  and  tbe  act  alleged  to  have 
occasioned  the  damage.  If  such  a  relation  does 
not  exist,  tbe  damage  is  said  to  be  remote,  and 
cannot  be  recovered.  If  such  a  relation  does  ex- 
ist, then  the  damage  is  said  to  be  a  proximate 
result  of  the  wrongful  act  to  which  it  is  attrib- 
Dted,  and,  conversely,  the  wrongful  act  is  said 
to  be  the  proximate  cause  of  the  damage. 

[Ed.  Note. — For  other  cases,  see  Negligenoe. 
Cent.  Dig.  »  69 ;    Dec.  Dig.  $  56.»] 

2.  Cabbiebs  ({  105*)— Cabbiaox  of  Frkiobt— 
SrKciAL  Damages. 

Only  such  damages  may  be  recovered  as 
were  contemplated  or  might  reasonably  be  sup- 
posed to  have  entered  into  the  contemplation  of 
the  parties  to  the  contract  of  carriage.  If  the 
owner  of  the  goods  would  charge  uie  carrier 
with  any  special  damages,  he  must  have  com- 
municated to  the  carrier  all  the  facta  and  cir- 
cumstances of  the  case  which  do  not  ordinarily 
attend  tbe  Varriage  or  the  peculiar  character 
and  value  of  the  property  carried,  for  otherwise 
audi  peculiar  circumstances  cannot  be  contem- 
plated by  the  carrier. 

[E^    Note.— For   other   cases,    see    Carriers, 
Cent.  Dig.  H  461,  452;   Dec.  Dig.  S  106.*] 

3.  Carriebs  (I  105*)— Gabbiaoe  or  Fbeioht 
— Sfeciai.  Dahaoes. 

In  an  action  against  a  railroad  company 
for  damages  caused  by  the  failure  of  the  com- 
pany to  deliver  within  a  reasonable  time  orange 
boxes  intrusted  to  the  defendant  to  transport 
for  hire,  tbe  plaintiff  cannot  recover  the  loss 
and  damage  in  the  enforced  idleness  of  persona 
employed  to  pack  and  ship  his  oranges  on  his 
orange  groves,  where  the  defendant  was  not  in- 
formed that  men  had  been  employed  to  pick  the 
oranges,  or  tbe  time  within  which  the  oranges 
were  to  be  picked,  and  the  contract  of  carriage 
did  not  iix  any  specific  time  for  the  transporta- 
tion and  delivery  of  the  boxes. 

[EkL    Note. — For    other   casea,    see    Carriers, 
Cent  Dig.  {{  451,  452;  Dec.  IMg.  {  105.*] 

4.  Cabbikrs  (f  103*)— Cabbiaqe  of  Fbeioht 
—Actions— Declabation — Sufficiency. 

In  an  action  against  a  railroad  company 
tor  damages  caused  by  its  failure  to  transport 
and  deliver  orange  boxes  within  a  reasonable 
time,  the  allegations  of  the  declaration,  "that  by 
reason  of  tbe  premises  the  plaintiff  incurred  loss 
and  damage  in  being  nnable  to  pack  and  ship 
part  of  his  oranges  for  the  Christmas  market, 
are  not  stated  with  such  certainty  as  to  show 
ike  liability  of  tbe  defendant  therefor. 

[Ed.    Note.— For   other   cases,    see    Carriers, 
Cent.  Dig.  $  436;   Dec.  Dig.  §  103.*] 


5.  Cabbibbs  (S  105*)— Cabbiage  of  Fbeight- 
Delat— Dauaoes— Pboxiuate  Cause. 

The  freezing  of  plaintiff's  oranges  on  the 
trees  is  not  so  direct,  natural,  and  proximate  a 
result  of  the  failure  of  a  railroad  company  to  de- 
liver to  the  plaintiff  within  a  reasonable  time 
orange  boxes  intrusted  to  tbe  defendant  com- 
pany to  transport  for  hire  as  to  make  such  com- 
pany liable  therefor  by  reason  of  such  delay, 
where  the  contract  of  carriage  did  not  fix  any 
specific  time  for  the  transportation  and  delivery 
of  the  boxes,  and  the  defendant  company  was 
not  informed  that  tbe  plaintiff  would  leave  the 
oranges  on  the  trees,  exposed  to  the  dangers  of 
the  cold,  until  the  boxes  were  delivered. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  {f  451,  452;  Dec.  Dig.  {  106.*] 

6.  Pleading  (J  246*)— Ambndmeht  —  Decla- 
ration. 

Allegations  in  the  declaration  of  the  i>lain- 
tiffs  loss  or  damage  may  not  be  so  wholly  irrel- 
evant as  to  be  amenable  to  a  motion  to  strike, 
and  yet  subject  to  compulsoiy  amendment  under 
the  statute. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Dec.  Dig.  {  246.*] 

7.  Damages  (§  141*)— Pleading— Demubbeb— 
Nominal  Damages. 

When  the  allegations  of  the  declaration 
show  the  legal  right  of  the  plaintiff  has  been 
invaded,  he  may  recover  at  least  nominal  dam- 
ages, and  a  demurrer  thereto  should  be  over- 
ruled. 

[9M.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  Ii  407,  419;  Dec.  Dig.  i  141.*] 

(Syllabus  by  the  Court) 

8.  Negugencb  (I  66*)— "Proximate  Cause." 

"Proximate  cause"  is  that  which  naturally 
leads  to  or  produces  or  contributes  directly  to 
produce  a  result  such  Ets  might  be  expected  b^ 
any  reasonable  and  prudent  man  as  likely  to  di- 
rectly and  naturally  follow  or  flow  out  of  the 
performance  or  nonperformance  of  an  act 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  i  69 ;   Dec.  Dig.  i  56.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  5758-5769 ;  vol.  8,  p.  7771.] 

Error  to  Circuit  Court,  Orange  County; 
Minor  S.  Jones,  Judge. 

Action  by  H.  S.  WUllams  against  the  At- 
lantic Coast  Line  Railroad  Company.  Judg- 
ment for  defendant,  and  plaintiff  brings  er- 
ror.   Reversed. 

The  plaintiff  in  error,  on  tbe  19th  day  of 
October,  1906,  filed  In  tbe  circuit  court  for 
Orange  county  a  declaration  ag^alnst  the  de- 
fendant In  error;  the  first  count  thereof  be- 
ing as  follows: 

"For  tbat  the  plaintiff  on  or  about  De- 
cember 7,  1904,  purchased  from  the  Oxford 
Crate  Company,  doing  business  at  Crystal 
River  In  the  state  of  Florida,  one  car  load 
of  orange  boxes,  to  wit,  2,600  boxes,  to  be 
shipped  forthwith,  and  on  or  about  the  7th 
day  of  December,  1904,  tbe  said  Oxford 
Crate  Company  delivered  the  said  goods  to 
the  defendant,  who  was  then  and  there  a 
common  carrier  of  goods  for  hire,  at  Crystal 
River  aforesaid,  a  station  on  the  defendant's 
railway,  for  transportation  and  delivery  to 
the  plaintiff  at  Rock  Ledge,  state  aforesaid, 
a  station  on  the  railway  line  of  the  Florida 
East  Coast  Railway  Company;    and  the  de- 
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fendant  then  and  there  agreed  and  under- 
took to  transport  the  said  goods  from  Crys- 
tal River  aforesaid  to  Rock  Ledge  afore- 
said, and  to  deliver  them  to  the  plaintUt  at 
Rock  Liedge  aforesaid  within  a  reasonable 
time,  for  reward  to  the  defendant  in  that 
behalf;  yet  the  defendant  failed  to  deliver 
the  said  goods  within  a  reasonable  time, 
and  carelessly  and  negligently  did  not  de- 
liver them  to  the  plaintiff  until  the  expira- 
tion of  a  long  and  imreasonable  time,  a  pe- 
riod of  at  least  SO  days,  when  the  usual 
and  reasonable  time  for  said  transportation 
was  5  days,  and  by  reason  of  the  premises 
the  plaintiff  incurred  loss  and  damage  In 
the  enforced  Idleness  of  persons  employed 
to  pack  and  ship  his  oranges  on  his  orange 
groves  at  Rock  Ledge  aforesaid,  and  also 
In  being  unable  to  pack  and  ship  part  of  his 
oranges  for  the  Christmas  market,  and  also 
In  the  freezing  of  a  large  part  of  bis  orange 
crop,  to  wit,  1,200  boxes  of  oranges  which 
were  frozen  on  the  trees,  to  wit,  on  Janu- 
ary 24,  1906,  and  which  would  have  been 
packed  and  shipped  but  for  the  negligence 
of  the  defendant  aforesaid.  And  that  plain- 
tiff says  that  he  used  all  due  diligence  to 
secure  t^e  orange  boxes,  but  without  avail, 
and  that  the  defendant  well  knew  the  pur- 
pose, namely,  the  packing  and  shipping  of 
the  oranges  then  on  the  trees  In  the  plain- 
tiff's groves,  for  which  said  orange  boxes 
were  to  be  used,  and  well  knew  the  danger 
in  which  plaintiff's  oranges  were  from  cold, 
and  the  necessity  of  guarding  them  against 
such  danger  by  packing  and  shipping  them 
without  delay." 

The  second  count  differs  from  the  first  In 
alleging  the  negligence  of  the  defendant  to 
consist  in  unreasonable  delay  in  delivering 
the  said  goods  to  the  connecting  carrier. 
The  plaintiff  claimed  $5,000  damages. 

The  defendant  demurred  to  each  count  in 
the  declaration,  and  stated  the  substantial 
matters  of  law  to  be  argued  as  follows: 

(1)  That  neither  count  in  said  declaration 
states  any  cause  of  action. 

(2)  That  said  declaration  in  each  count 
thereof  is  vague  and  uncertain. 

(3)  That  the  damage  claimed  by  said  plain- 
tiff, if  any,  was  caused  by  an  act  of  Ood, 
and  not  by  the  negligence  of  the  defendant 

(4)  Because  said  declaration  does  not  show 
In  either  count  that  the  defendant  was  in- 
formed of  any  immediate  necessity  for  mov- 
ing said  orange  crates,  nor  had  It  agreed  to 
carry  the  same  within  any  specified  time. 

Afterwards  the  defendant  filed  a  state- 
ment of  additional  substantial  matters  of 
law  to  be  argued,  as  follows: 

(1)  Because  neither  the  said  declaration 
nor  either  count  thereof  states  a  cause  of 
action  against  said  defendant 

(2)  Neither  count  of  said  declaration  char- 
ges sufficient  facts  to  bring  home  to  the  de- 
fendant the  probability  of  a  freeze  destroy- 
ing the  orange  crop. 

(3)  Neither  count  in  said  declaration  cbai^ 


ges  sufficient  facta  brought  home  to  the 
notice  of  the  defendant  to  make  it  liable 
for  any  damage  suffered  by  the  plaintiff  oo 
account  of  the  idleness  of  his  employSs,  or 
any  loss  on  account  of  the  oranges  not  reach- 
ing the  Christmas  market 

The  defendant  filed,  also,  the  following 
motion  to  strike  certain  portions  ol  oomita 
in  the  declaration: 

"Now  comes  the  defendant  in  the  above- 
entitled  cause  and  moves  the  court  to  strike 
out  from  the  first  count  in  the  declaration 
filed  in  said  cause  the  following  language, 
to  wit:  'And  by  reason  of  the  premises  the 
plaintiff  Incurred  loss  and  damage  in  the 
enforced  idleness  of  persons  employed  by 
him  to  pack  and  ship  his  oranges  on  his 
orange  grove  at  Rock  Ledge  aforesaid.' 
'And  also  in  being  unable  to  pack  and  ship 
part  of  his  oranges  for  the  Christmas  mar- 
ket' For  the  reason  that  said  allegations 
are  immaterial  and  irrelevant  and  not  the 
natural  result  of  the  alleged  negligence  on 
the  part  of  the  defendant 

"Second.  Because  said  declaration  does  not ' 
show  that  the  defendant  was  informed  of 
the  employment  of  the  persons  to  pick  said 
oranges,  nor  that  the  plaintiff  intended  said 
oranges  for  the  Christmas  market 

"And  the  defendant  also  moves  the  court 
to  strike  out  from  said  declaration  in  the 
first  count  thereof  the  following  language: 
'And  also  in  the  freezing  of  a  large  part  of 
his  crop,  to  wit,  1,200  boxes  of  oranges 
which  were  frozen  on  the  trees  on  the  24th 
day  of  January,  1906,  and  which  would 
hare  been  picked  and  packed  aad  shipped 
but  for  the  negligence  of  the  defendant 
aforesaid.'  Because  the  freezing  of  said 
oranges  was  not  the  {H-oxlmate  result  of  de- 
fendant's negligence  and  was  not  caused  by 
the  alleged  negligence  of  the  defendant  at 
all,  but  by  an  act  of  Ood. 

"And  the  defendant  also  moves  the  court 
to  strike  out  from  the  second  count  of  said 
declaration  the  following  language,  to  wit: 
'And  by  reason  of  the  premises  the  plaintiff 
incurred  loss  and  damage  in  the  enforced 
idleness  of  persons  employed  to  peck  and 
ship  his  oranges  on  his  grove  at  Rock  Ledge 
aforesaid,  and  also  in  being  unable  to  pack 
and  ship  part  of  his  oranges  for  the  Christ- 
mas market'  For  the  reason  that  it  is  not 
shown  in  said  declaration  that  the  defend- 
ant was  Informed  either  of  the  employment 
of  persons  to  pick  said  oranges  or  of  the 
plalntUCs  intent  to  ship  said  oranges  for 
the  Christmas  trade. 

"The  defendant  also  moves  the  court  to 
strike  out  from  the  second  count  of  said 
declaration  the  following  language:  'And 
also  in  the  freezing  of  a  large  part  of  hia 
crop,  to  wit,  1,200  boxes  of  oranges  wbiich 
were  frozen  on  the  trees  on  the  24th  of 
January,  1906,  and  which  would  have  been 
packed  and  shipped  but  for  the  negligence 
of  the  defendant  aforesaid.'  For  the  rea- 
son that  the  freezing  of  said  oranges  was 
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not  the  proximate  or  actaal  result  of  the 
alleged  negligence  on  tbe  part  of  the  defend- 
ant, and  that  tbe  negligence  of  tbe  defend- 
ant did  not  cause  said  freezing,  but  the 
same  was  caused  by  an  act  of  Qod." 

Afterwards  the  defendant  added  the  fur- 
ther ground  to  the  motion  to  strike  that 
there  are  no  facts  alleged  In  said  declaration 
to  bring  home  to  the  defendant  knowledge 
of  the  probability  of  the  freezing  of  said 
crop  of  oranges. 

On  September  18,  1907,  the  court  sustain- 
ed the  foregoing  demurrer  and  granted  the 
said  motion  to  strike. 

The  plalntifr  not  desiring  to  amend  his 
declaration,  final  judgment  was  entered 
against  him.  From  this  Judgment,  plaintiff 
seeks  relief  here  by  writ  of  error. 

Hudson  &  Boggs  and  It.  O.  Massey,  for 
plaintiff  in  error.  Sparkman  &  Carter,  for 
defendant  in  error. 

PABKHILL,  J.  (after  stating  the  facts  as 
aboye).  Tbe  question  presented  by  tbe  as- 
signments of  error  Is  whether  the  special 
damages  claimed  by  the  plaintiff  may  be  re- 
covered from  the  defendant  company.  We 
bare  had  occasion  to  declare  over  and  over 
again  that  before  liability  can  arise  it  is 
necessary  that  a  causal  relation,  such  as  the 
tew  recognizes  as  being  sufficient,  should  ex- 
ist between  tbe  damage  which  is  complain- 
ed of  and  the  act  alleged  to  have  occasioned 
tlie  damage.  If  such  a  relation  does  not  ex- 
ist, the  damage  is  said  to  be  retnote,  and  can- 
not be  recovered.  If  such  a  relation  does 
exist,  tiien  tbe  damage  is  said  to  be  a  proxi- 
mate result  of  the  wrongful  act  to  which  it 
Is  attributed,  and.  conversely,  the  wrongful 
act  is  said  to  be  the  proximate  cause  of  the 
damage. 

In  Benedict  Pineapple  Oo.  t.  Atlantic 
Coast  Line  B.  Co.,  56  Fla.  614,  46  South.  732, 
the  negligent  act  or  omission  for  which  a 
party  is  liable  in  damages  is  said  to  be  one  that 
proximately — I.  e.,  in  ordinary,'  natural  se- 
quence—causes or  contributes  to  causing  an 
injury  to  another,  when  no  Independent,  ef- 
ficient cause  Interroies,  and  the  Injured  par- 
ty is  not  at  fault 

In  Moore  v.  Lanier,  52  Fla.  85S,  42  South. 
482,  we  said:  "'Proximate'  cause  is  that 
which  naturally  leads  to  or  produces  or  con- 
tributes directly  to  produce  a  result  such  as 
might  be  estpected  by  any  reasonable  and 
prudent  man  as  likely  to  directly  and  nat- 
urally follow  or  flow  out  of  the  perform- 
ance or  nonperfOTmance  of  any  act"  See, 
also.  JadnoBTllIe,  1.  &  K.  W.  By.  Go.  r. 
Peninnilaar  Land,  Ttanspi  &  Manufg  Co., 
27  Fla.  1,  167,  9  South.  661,  17  L.  B.  A.  88, 
65;  Florida  Bast  Coast  B.  Co.  t.  Wade,  68 
Fla.  620.  43  South.  775. 

In  BtoA  ▼.  Gale,  14  Fla.  628,  14  Am.  B^. 
356,  this  court  held  that  only  snch  damages 
may  be  recovered  as  Were  contemplated  or 
might  reasonably  be  supposed  to  have  enter- 


ed into  the  contemplation  of  the  parties  to 
the  contract  of  carriage.  On  page  632  of  14 
Fla.  (14  Am;  Bep.  856),  the  court  said:  "If 
the  owner  of  the  goods  would  charge  the 
carrier  with  any  special  damages,  he  must 
have  communicated  to  the  carrier  all  the 
facts  and-  circumstances  of  the  case  which 
do  not  ordinarily  attend  the  carriage  or  the 
peculiar  character  and  value  of  tlie  property 
carried,  for  otherwise  such  peculiar  circum- 
stances cannot  be  contemplated  by  the  car- 
rier." The  opinion  then  proceeds  to  quote 
from  the  famous  case  of  Hadley  v.  Baxen- 
dale,  9  Exch.  841 :  "For  had  the  special  clr; 
cumstances  been  known,  the  parties  might 
have  expressly  provided  for  the  breach  of 
the  contract  by  special  terms  as  to  tbe  dam- 
age in  that  case,  and  of  this  advantage  it 
would  be  very  unjust  to  deprive  them."  And 
then  the  opinion  quotes  the  following  lan- 
guage of  Judge  Selden,  in  Griffin  v.  Colver, 
16  N.  Y.  489,  69  Am.  Dec.  718:  "The  dam- 
ages must  be  such  as  may  fairly  be  supposed 
to  have  entered  into  tbe  contemplation  of 
the  parties  when  they  made  the  contract ;  that 
Is,  they  must  be  sucih  as  might  naturally  be 
expected  to  follow  Its  yiolatlon,  and  they 
must  be  certain,  both  in  their  nature  and  in 
respect  to  the  cause  from  which  they  pro- 
ceedi" 

With  these  principles  of  the  law  to  guide 
us,  we  must  determine  whether  the  def^id- 
ant  company  may  be  held  liable  for  the  special 
damages  set  up  in  the  declaration.  We  think 
it  perfectly  clear  that  the  defendant,  In  view 
of  the  allegations  of  the  declaration,  cannot 
be  held  liable  for  loss  and  damage  in  the 
enforced  idleness  of  persons  employed  to 
pa(&  and  ship  plalntlfTs  oranges  on  his  or- 
ange groves  at  Rock  Ledge.  It  cannot  rea- 
sonably be  supposed  that  this  element  of 
damage  entered  into  the  contenlplatlon  of 
the  parties  to  this  contract  of  carriage. 
From  what  we  know  of  this  contract  and 
the  circumstances  of  its  making  and  the 
shipment  of  the  boxes,  tbe  railroad  company 
could  not  have  contemplated  that  the  plain- 
tiff would  hire  persons  to  i>ack  his  oranges 
as  soon  as  the  boxes  were  shipped  over  de- 
fendant's road  and  keep  them  idle  until  the 
boxes  were  delivered.  These  facts  and  dr- 
cnmstances  were  not  communicated  to  the 
defendant  They  do  not  ordinarily  attend 
the  carriage  of  orange  boxes.  It  does  not 
foUow  tliat  because  the  plaintiff  contracted 
for  the  transportation  and  delivery  of  boxes 
to  be  used  in  packing  and  shipping  his  or- 
anges, he  must  necessarily  hire  hands  to 
pack  and  ship  the  oranges. 

Although  the  declaration  alleges,  generally, 
that  the  defendant  knew  the  purpose  for  whldi 
said  orange  boxes  were  to  be  used  and  the 
danger  In  which  the  oranges  were  from  cold 
and  the  necessity  of  guarding  against  such 
danger,  it  does  not  all^e  that .  defendant 
knew  that  men  had  been  employed  to  pick 
the  oranges,  or  the  time  within  which  the 
oranges  were  to  be  picked,  and  the  contract 
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did  not  fix  any  specific  time  for  the  trans- 
portation and  delivery  of  the  boxes. 

Tbis  element  of  damage  Is  not  tlie  natnral, 
direct,  or  proximate  result  of  the  breach  of 
this  contract,  and  was  properly  stricken  on 
motion.  As  the  Supreme  Court  of  Kansas 
satd,  In  Johnson  v.  Mathews,  5  Kan.  118, 
text  122:  "The  proximate  cause  of  the  plain- 
tiff's loss  was  his  own  act,  *  ♦  •  the 
hiring  of  hands,  *  *  •  and  the  hiring  of 
hands  was  a  collateral  agreement  between 
the  plaintiffs  and  third  parties,  having  no 
necessary  connection  whatever  with  the  origi- 
nal contract,  or  the  breach  of  it  *  •  * 
According  to  the  petition  and  evidence  In 
this  case,  the  defendant  did  not  at  the  time 
of  making  the  contract,  or  even  at  any  other 
time  before  the  trial,  know  that  the  plain- 
tiffs had,  or  intended  to  have,  any  hired 
hands  for  the  purpose  of  running  the  ma- 
chine or  for  any  other  purpose  If  the  de- 
fendant had  known  at  the  time  of  making 
the  contract  that  the  plaintiffs  intended  to 
hire  these  hands,  then  he  would  have  vir- 
tually authorized  the  same,  and  the  plain- 
tiffs could  recover  the  damages  they  claim." 
See  Guess  &  Glover  v.  Southern  Ry.,  73  S. 
C.  264,  53  S.  E.  421. 

We  do  not  think  the  allegations  of  the 
plaintiff's  loss  or  damage  caused  by  his  In- 
ability to  pack  and  ship  his  oranges  for  the 
Christmas  market  are  stated  with  such  cer- 
tainty as  to  show  the  liability  of  the  defend- 
ant therefoc 

This  allegation  of  the  declaration,  how- 
ever, that  "by  reason  of  the  premises  the 
plaintiff  incurred  loss  and  damage  •  •  * 
in  being  unable  to  pack  and  ship  part  of  his 
oranges  for  the  Christmas  market,"  does 
not  seem  to  1)6  so  wholly  irrelevant  as  to  be 
amenable  to  a  motion  to  strike,  though  it 
may  be  subject  to  compulsory  amendment 
under  the  statute^  If  the  breach  of  duty  by 
unreasonably  delaying  the  transportation  of 
the  orange  boxes  as  alleged  proximately 
caused  a  failure  to  reach  an  advantageous 
market,  and  a  loss  ensued  which  should  rea- 
sonably have  been  contemplated,  the  carrier 
may  he  liable  in  damages  for  such  losses 
OS  are  capable  of  definite  ascertainment  t^at 
were  proximately  caused  by  the  delay  and 
not  by  the  intervention  of  another  eflBdent 
cause  or  by  the  fault  of  the  plaintiff.  On  the 
motion  to  strike,  the  court  could  have  made 
an  appropriate  order  for  compulsory  amend- 
ment See  Jackson  Sharp  Co.  v.  Holland,  14 
Fla.  384,  text  389;  Camp  v.  Hall,  39  Fla.  535, 
text  569,  22  South.  792 ;  Benedict  Pine  Apple 
Co.  V.  Atlantic  Coast  Line  R.  Co.,  65  Fla.  514, 
46  South.  732,  text  736;  Russ  r.  Mitchell,  11 
Fla.  80 ;  Hlldreth  v.  Western  Union  Tel.  Co. 
(decided  at  this  term)  47  South.  820. 

It  is  clear  that  the  defendant  cannot  be 
held  liable  for  the  freezing  of  plaintifTs 
orange  crop. 

The  defendant  did  not  agree  to  deliver 
the  orange  boxes  within  any  spedfled  time, 


and  the  declaration  does  not  charge  that 
the  defendant  knew  the  plaintiff  would  leave 
the  oranges  on  the  trees,  exposed  to  the 
dangers  of  the  cold,  until  the  orange  boxes 
were  delivered.  The  defendant  could  not 
contemplate  that  the  plaintiff  would  thus 
expose  his  fruit  beyond  a  reasonable  time 
for  the  delivery  of  the  boxea  The  declara- 
tion does  allege  that  the  defendant  knew 
the  danger  in  which  plaintiff's  oranges  were 
from  cold  and  the  necessity  of  guarrl'ng  them 
against  such  danger  by  packing  and  shipping 
them  without  delay,  but  the  plaintiff  Imew 
all  this  as  well  as  the  defendant  knew  it 

If  the  carrier  wrongfully  delayed  the 
transportation  and  delivery  of  the  orange 
boxes,  the  Shipper  could  not  leave  the  orang- 
es exposed  to  the  weather  at  the  carrier's 
loss.  It  would  still  be  his  duty  to  preserve 
the  property  and  house,  or  protect  the  same 
from  damage  by  cold,  If  It  could  be  reason- 
ably done,  and  it  would  be  his  right  to  re- 
cover of  the  carrier  the  reasonable  expense 
therefor,  together  with  the  proximate  dam- 
ages for  the  delay.  St.  Louis,  Arkansas  & 
Texas  R.  Co.  v.  Neel,  56  Ark.  279,  19  S.  W. 
963,  55  Am.  &  Eng.  R.  R.  Cases,  428. 

In  order  for  a  shipper  or  consignee  to  re- 
cover of  a  carrier  for  delay  In  the  shipment 
or  transportation  of  goods,  it  must  be  made 
to  appear  clearly  that  the  delay  was  the 
proximate  cause  of  the  Injury  complained  of. 
5  Am.  &  Eng.  Ency.  Law  (2d  Ed.)  253. 

Under  the  allegations  of  the  declaration 
the  freezing  of  plaintifTs  oranges  on  the 
trees  was  not  the  natural,  direct,  or  proxi- 
mate result  of  the  failure  of  the  railroad 
company  to  deliver  the  orange  boxea  within 
a  reasonable  time. 

The  delay  in  the  transportation  of  the 
orange  boxes  cannot  be  said  to  have  directly 
caused  or  contributed  directly  to  causing  the 
result  (the  loss  of  the  oranges)  without  the 
intervening  of  an  Independent  efficient  cause 
(the  freezing  of  the  oranges).  In  this  connec- 
tion, the  Supreme  Court  of  Michigan  in 
Michigan  Central  R.  R.  0».  T.  Burrows,  33 
Mich.  6,  text  14,  said:  "The  contract  which 
the  defendant  entered  into  in  this  case  was 
to  carry  the  property  safely  and  deliver  It 
within  a  reasonable  time  to  the  next  carrier 
at  Chicago.  The  only  breach  of  this  agree- 
ment complained  of  was  the  failure  to  de- 
liver within  a  reasonable  time.  Are,  then, 
the  damages  claimed  the  natural  and  proxi- 
mate consequence  of  such  breach?  We  thlDlc 
not  To  be  so  the  loss  must  be  Immediately 
connected  with  the  supposed  cause  of  it  The 
loss  In  this  case  might  or  might  not  have  oc- 
curred even  had  there  been  no  delay.  If  in 
the  ordinary  course  of  events  a  certain  re- 
sult usually  follows  from  a  given  cause,  then 
we  may  well  consider  the  immediate  relation 
of  the  one  to  the  other  to  be  established. 
Cold,  freezing  weather  does  not,  however.  In 
the  ordinary  course  of  events,  follow  from 
mere  delay.    Such  is  not  the  natural  <iud  dl- 
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rect  resnlt  of  the  delay.  It  Is  true  that  In 
«ertaln  climates,  and  at  certain  seasons,  such 
an  injury  would  be  much  more  likely  to  re- 
snlt from  delay,  while  at  others  there  would 
te  not  even  a  possibility  of  such  a  result  fol- 
lowing. It  Is  very  evident  therefore  that  as 
we  approach  the  one  or  the  other  we  must 
«nter  upon  debatable  ground,  where  It  would 
be  very  difficult,  if  not  indeed  Impossible,  to 
say  what  the  result  of  a  given  delay  would 
be.  Where  fruit  is  to  be  carried  a  long  dis- 
tance, especially  in  such  a  country  as  this, 
where  the  climate  is  so  changeable,  it  would 
as  frequently  result  that  delay  would  be  the 
cause  of  averting  such  an  injury  as  of  con- 
tributing to  it  It  may  be  true  that,  had 
there  been  no  delay  whatever  on  the  part  of 
defendant,  the  loss  would  not  have  happened. 
The  law,  however,  cannot  enter  upon  an  ex- 
amination of,  or  inquiry  Into,  all  the  concur- 
ring circumstances  which  may  have  assisted 
in  producing  the  injury,  and  without  which  it 
would  not  have  occurred.  To  do  so  would 
only  be  to  involve  the  whole  matter  in  utter 
nncertainty,  for  when  once  we  leave  the  di- 
rect, and  go  to  seeking  after  remote  causes, 
we  have  entered  upon  an  unending  sea  of  un- 
certainty, and  any  conclusion  which  should  be 
reached  would  depend  upon  more  conjecture 
than  facts." 

The  case  of  Benedict  Pine  Apple  Co.  v.  At- 
lantic Coast  Line  R.  Co.,  55  Fla.  514,  46 
South.  732,  Is  not  inconsistent  with  the  hold- 
ing In  the  instant  case.  That  was  a  case 
where  a  canvas  cover  was  put  over  growing 
plants  and  fmit  by  the  owner  thereof  to  pro- 
tect them  from  ordinary  and  usual  cold  and 
frost  that  would  probably  occur,  and  such 
cover  was  burned  by  the  negligence  of  the  de- 
fendant, without  the  fault  of  the  owner,  and 
the  plants  and  fruit  were  injured  by  such 
cold  and  frost  before  the  burned  cover  could 
by  reasonable  diligence  have  been  restored; 
and  this  court  held  such  injury  to  the  plants 
and  fmit  was  not  such  an  act  of  Ood,  or 
sn(^  an  independent,  efficient  cause  as  would 
relieve  from  liability  the  party  who  negligent- 
ly bamed  the  cover. 

In  that  case  the  owner  was  not  at  fault 
and  the  plants  were  injured  by  the  frost  be- 
fore the  biimed  cover  could  by  reasonable 
diligence  have  been  restored,  and  the  defend- 
ant company  was  the  active,  moving,  efficient 
cause  of  the  destruction  of  the  plants  that 
bad  been  actually  covered  by  the  prudent 
owner,  to  prevent  their  injury  by  cold  and 
frost  that  would  probably  occur  at  the  time 
and  place  of  the  negligence. 

In  the  Instant  case,  the  owner  of  the  orang- 
es was  at  fault  The  boxes  were  delivered  to 
the  defendant  on  the  7th  day  of  December, 
1901,  and  it  should  have  delivered  them  to 
the  plaintlfr  in  five  days  or  on  the  12th  day 
of  December,  and  although  they  were  not  de- 
livered for  42  days,  or  until  the  24th  day  of 
January,  1905,  the  plaintlCf  does  not  appear 


to  have  made  any  attempt  to  procure  other 
boxes  and  made  no  effort  to  protect  the 
oranges ;  but  he  left  the  oranges  on  the  trees 
all  t^at  time,  exposed  to  the  dangers  of  the 
cold,  when  he  might  have  gathered  the  crop 
and  housed  the  same,  and  perhaps  under  a 
proper  showing  might  have  a  just  claim 
against  the  defendant  for  the  extra  expenses 
of  thus  protecting  the  same,  and  the  defend- 
ant company,  unlike  the  defendant  in  the 
Pineapple  Case,  was  not  the  active,  moving, 
efficient  cause  of  the  destruction  of  fruit  that 
had  been  properly  protected  by  the  owner, 
but  merely  delayed  the  transportation  and  de- 
livery of  boxes  intended  for  the  shipment  of 
the  oranges.  This  Is  not  a  case  where  a 
railroad  company,  having  possession  of  orang- 
es for  transportation,  negligently  unloaded 
and  exi)osed  the  same  so  that  they  were  de- 
stroyed by  freezing  weather. 

As  the  allegations  of  the  declaration  show 
that  the  legal  right  of  the  plaintiff  to  have 
his  orange  boxes  carried  and  delivered  within 
a  reasonable  time  has  been  Invaded,  he  may 
recover  at  least  some  damages,  and  for  this 
reason  the  demurrer  should  have  been  over- 
ruled. 13  Cyc.  14;  Western  Union  Tel.  Co. 
V.  Milton,  53  Fla.  484,  43  South.  495,  11  h.  S. 
A.  (N.  S.)  560;  Borden  v.  Western  Union 
Tel.  Co.,  32  Fla.  894, 13  South.  876;  Crutcher 
V.  Choctaw,  O.  &  O.  B.  Co.,  74  Ark.  358,  86  S. 
W.  770. 

The  Judgment  is  reversed. 

TAYLOR  and  HOCKBR,  JJ.,  concur. 

SHACKLEFORD,  C.  J.,  and  OOCKRELL 
and  WHITFIELD,  JJ.,  concur  in  the  opinion. 


(56  Fla.  217) 
CHARLOTTE  HARBOR  &  N.  RY.  CO.  v. 
BURWELL  et  al. 

(Sapreme  Coart  of  Florida,  Division  B.     Dec. 
8,  1908.    Headnotes  Filed  Jan.  25,  1909.) 

1.  CONTBACTS   (I   232*)— EXTBA  WOBK— WAIV- 
ES  or  EiNQINEEB'S  ObDEB. 

Where  a  contract  is  entered  into  not  nndei 
seal  between  a  railway  company  of  the  one  part 
and  a  firm  of  contractors  of  the  other,  for  tb« 
construction  of  certain  trestle  and  bridge  work, 
and  among  other  things  provides  that  no  claim 
for  extra  work  shall  nnder  any  circnmstancee 
be  allowed  or  considered  unless  the  same  shall 
have  been  done  in  pursuance  of  an  order  in 
writing  given  by  the  engineer,  but  nothing  shall 
be  deemed  or  construed  as  extra  work  which 
can  be  measured  and  estimated  nnder  the  terms 
of  the  contract,  such  a  provision,  and  other 
like  ones,  Intended  for  the  benefit  ot  the  railwa; 
company,  while  legal,  may  be  waived,  and  such 
waiver  may  be  shown  by  the  subsequent  course 
of  dealing  between  the  parties. 

[Bd.   Note.— For  other   cases,   see  Contracts. 
Cent  Dig.  H  1091.  1092 ;    I>ec.  Dig.  |  232.»] 

2.  WOBK  AND  LABOB  ({  28*)— BVIDBNCK— SlTT- 
riCIENCY. 

In  a  snit  to  recover  for  work  and  materials 
when  the  compensation  therefor  is  not  fixed  by 
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contract,  it  Is  essential  to  a  recoveiy  that  there 
should  be  proof  of  the  reasonable  valne  of  such 
work  and  materials,  and  Ibe  evidence  of  the 
plaintiff  that  be  paid  a  subcontractor  for  this 
work  upon  estimates  furnished  b;  a  resident 
engineer  of  the  defendant  is  not  sufficient  proof 
of  such  reasonable  value. 

[Ed.  Note.— For  other  cases,  see  Work  and 
Labor,  Cent.  Dig.  t  55;    Dec.  Dig.  %  2a*] 

3.  Fbauds,    Statute   or   (g   88*)— Salu   or 

Goods— Acceptance. 

Where  the  owner  of  certain  crushed  gran- 
ite offers  to  sell  the  same  to  a  party  upon  whose 
premises  the  rock  is  located,  and  the  latter 
ap;ree8  to  buy  the  same,  but  there  is  nothing 
given  by  way  of  earnest  to  bind  the  barrain 
or  in  part  payment,  and  no  note  or  memorandum 
in  writing  of  the  bargain  or  contract  signed  by 
the  parties  or  their  agents  thereunto  lawfully 
authorized,  it  is  essential  to  a  consummated  sale 
under  the  statute  of  frauds  (section  2518,  Gen. 
St.  1906)  that  the  alleged  parchaser  should  have 
done  some  act  showing  an  acceptance  of  the 
rock,  as,  for  instance,  that  he  sold  or  attempted 
to  sell  or  dispose  absolutely  of  the  whole  or 
some  portion  of  the  rock,  or  alters  its  nature,  or 
the  like,  and  such  facts  must  be  clearly  shown. 

tE)d.  Note. — For  other  cases,  see  Frauds,  Stat- 
ute of,  Cent  Dig.  U  166,  167;  Dec.  Dig.  | 
89.*] 

(Syllabus  by  the  Ckturt) 

1.   WOBDS  AND  PHBASBS— "WAIVBB.- 

"Waiver"  is  where  one  in  possession  of  any 
right,  whether  conferred  by  law  or  by  contract, 
and  of  full  knowledge  of  the  material  facts, 
does  or  forl>ears  the  doing  of  something  incon- 
sistently witli  the  existence  of  the  right,  or  of 
his  intention  to  rely  upon  it.  Thereupon  he  is 
said  to  have  waived  it,  and  be  ia  precluded  from 
claiming  anything  by  reason  of  it  afterwards. 

[EJd.  Note.— For  other  definitions,  see  Words 
and  I'hiases,  vol.  8,  pp.  7375-7381,  7831,  ra32.J 

Error  to  Circuit  Court,  Duval  County; 
Rhydon  M.  Call,  Judge. 

Action  by  Blair  Burwell,  Jr.,  and  another, 
copartners,  against  the  Charlotte  Harbor  & 
Northern  Railway  Company.  Judgment  for 
plaintiffs,  and  defendant  brings  error.  Be- 
versed. 

Cooper  &  Cooper,  for  plaintiff  in  error. 
Kay,  Doggett  &  Smitli,  for  defendants  In 
error. 


HOOKER,  J.  On  the  18th  of  July,  1907, 
the  defendants  in  error,  whom  we  staall  term 
the  plaintiffs,  brought  an  action  of  general 
assumpsit  against  the  plaintiff  In  error, 
treated  herein  as  the  defendant.  In  the  cir- 
cuit court  of  Duval  county.  The  declaration 
and  bill  of  particulars  are  as  follows: 

"Blair  Burwell,  Jr.,  and  Charles  E.  HlUyer, 
copartners  doing  business  as  Burwell  &  HlU- 
yer, by  their  attorneys,  Kay,  Doggett  & 
Smith,  sue  Charlotte  Harbor  &  Northern 
Railway  Company,  a  corporation  organized 
and  existing  under  the  laws  of  the  state  of 
Florida,  for  that,  on  the  1st  day  of  July,  A. 
D.  1907,  the  defendant  was  indebted  to  the 
plaintiffs  in  the  sum  ot  $2,000  for  money 
payable  by  the  defendant  to  the  plaintiffs  for 
goods  bargained  and  sold  by  the  plaintiffs  to 
tJie  defendant. 


Second.  And  in  the  like  sum  for  wmrk 
done  and  materials  provided  by  the  plaintiffs 
for  the  defendant  at  its  request 

"Tblrd.  And  in  the  like  sum  for  monej 
lent  by  the  plaintiffs  to  the  defendant 

Fourth.  And  in  the  like  sum  for  money 
paid  by  the  plaintiffs  for  the  defendant  at 
its  request 

"Fifth.  And  In  the  like  sum  for  money  re- 
ceived by  the  defendant  for  the  use  of  the 
plaintiffs. 

"Sixth.  And  in  the  like  sum  for  money 
found  to  be  due  ttom  the  defendant  to  the 
plaintiffs  on  accounts  stated  between  tbem. 

"Seventh.  And  in  the  like  sum  for  Inter- 
est on  divers  sums  of  money  dne  to  the 
plaintiffs  by  the  defendant,  forborne  to  the 
defendant  at  its  request  by  the  plaintiffs  be- 
fore this  time. 

"Wherefore,  plaintiffs,  bring  this  their  suit, 
and  ask  damages  in  the  sum  of  $2,000. 

"And   plaintiffs   attach   hereto   a   bill   ot 
particulars  of  the  account  sued  oa, 
"Kay,  Doggett  &  Smltb, 

"Attorneys  for  the  Plaintiffs." 

'^Jacksonville,  Florida,  June  lOtb,  1907. 

"The  Charlotte  Harbor  &  Northern  By.  Co. 

to  Burwell  &  Hillyer,  Dr. 

To  107  caps,  U"  Z  U"  X  ir,  1>,808  tt 

B.  If.  replaced  at  Qasparllla  Sound 

where    taken    off    b7    direction    ot 

cblat  engineer,  actual  amount  paid 

b7  us  to  J.  R.  Chambllss  (or  this 

work,  O  $7  00  per  H $208  65 

To  4  Oasparllla  bridge  seats,  exact 

cost  to  us  over  and  above  the  $10.50 

par  M.  B.  U.  allowed  us  In  the  es-  , 

tlmate    IKS  00 

To  272  drift  bolts  at  10  ots.  each  on 

the  4  Oasparllla  bridge  seats X7  10 

tuoao 

To  10%  profit  on  the  cost  ot  these 
Oasparllla  bridge  seats 16  01     176  11 

To  16  oaps.  11"  X  li"  X  11',  1,804  ft 
B.  H.  replaced  at  Ilyakks  river 
where  taken  off  by  direction  ot 
chief  engineer,  actual  amount  paid 
by  us  to  J.  R.  Chambllss  (or  this 
work,  O  67.00  per.  M MIS 

To  2  Uyakka  river  bridge  seats,  ex- 
act cost  to  us  over  and  above  the 
110.60  per  M.  B.  U.  allowed  us  in 
the  estimate $66  60 

To  UO  drttt  bolU  at  10  ctb  each  on 
those  2  Uyakka  river  bridge  seats     11  00 

$80  00 

$00      ISOO 

&$T 


To  10%  profit  on  the  eost  of 
Myakka  river  bridge  seats... 


To  4H  tons  o(  coal  returned  with 
floating  driver  which  you  charged 
to  us  at  $4.76  per  ton 


$siotr 
"Jacksonville,    Florida,    July   1st,   1907. 
"Charlotte  Harbor  &  Northern  By.  to  Bur- 
well &  Hillyer,  Dr. 

"Statement  of  bills  sent  to  <%arIotte  Har- 
lK>r  &  Northern  By.  which  were  passed  by 
Mr.  li.  M.  Fonts,  2d  Vice  Prest  and  Gen. 
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Ucr.  a  H.  &  N.  Ry^  and  smt  to  Auditor 
tot  payment. 

Mar  l«t   1  bbl.  of  oem«nt  takm  tram 

first    ■blpment $   SIS 

1  bbl.  of  cement  taken  from 

Hyakka  by  Hr.   Spencer, 

resident    engineer SK 

1   bbl.    of   oement    left   at 

Coral  Creek  tor  Va.  B.  A 

I.  Co.  on  request  of  Mr. 

Brace,  throng  Hr.  Spen- 

eer  <  T6   t   *  * 

Kartat    tU  drift  bolta.   (60  lbs.   O 

S   eta. $l»«ll 

Labor,  boring,  iat  drifting 
at  Myakka  draw,  10  bants 
each    aide SW 

Cash  to  C.  Lowe  on  reqnest 
of  Mr.  Spencer 1  CO 

U   bre.    towing   raft   from 

Cap*  Hars  o  n^ u  GO     nw 

MayttlL  S,m  Iba.  east   washers  O 

S  ets. MK 

tZ7  Ibo.  boat  splkea  O  IS.40  28  U 

71    "    cnt  washers  O  4  cts.  S  U 

SS3    "    drift  boIU  O  S  cts.  U  SI 
MS    lbs.    machine    boIU    O 

S   Ota. f  n 

SU    lbs.     lag     screws.    MS 

■crews,  O  M  eta. U  8T 

180  tS 

ttOS  IS 

"JacksonTllle,  Florida,  July  lat,  1907. 
"The  Cbarlotte  Harbor  &  Northern  Ry.  Co. 
to  Burwell  &  Hlllyer,  Dr. 

To  US  cqMo  yards  crushed  granite  at  S,S8i 
lbs.  per  en.  yard,  which  equals  133)i  tons 
O    $S.71« |S6S6g" 

The  defendant  pleaded  "never  Indebted  as 
alleged,"  and  "never  promised  as  alleged," 
and  an  additional  plea  admitting  Indebtedness 
of  $181.19  for  the  following  claims  named  in 
the  declaratl<»>,  viz.: 
uor. 

MayMh.   3.14Z  lbs.  east  washers  9  S  ots.....  |  M  2t 

827   lbs.   boat   spikes    9   ^.<0.....     28  12 

71  lbs.  cat  waabers  O  4  cts.....       2  84 

353    Iba.   drift   bolte     O  3   cts 10  KS 

309  lbs.  machine  bolts  O  2  cts.....       t  2T 
Sll   lbs.   lag   aorewa  248  sera.    O 

8.4  cts. US7 

KarlsL        1  bbl.   cement  taken   from  first 

shipment   Sit 

Mar  lat.         1  bbl.  cement  taken  from  Myak- 

ka  by  Mr.  Spencer SIS 

1  bbl.  cement  left  at  Coral 
Creek  for  the  V.  B.  *  I.  Co. 
on     request    of     Mr.     Bruce 

through  Mr.  Spencer SIS 

4H  tons  coal  returned  at  $4.16 
per  ton SIS? 

$m«o 

Ltaa  200  drift  bolts  furnished  by  Con- 
noly  mall  boat,  225  lbs.,  9  S  cts., 
April    10/07 Kit 

tbr  unloading  rock  returned  from 
Myakka  to  Uvarpool SSI        8  41 

tisiu 

—and  setting  up  a  tender  and  oITer  to  pay 
that  amount  In  settlement  of  said  claims  and 
^tenands,  which  amount  was  paid  into  the 
nglBtry  of  the  court 
On  tbe  trial  the  plaintiff  recoveied  a  Ter- 


diet  for  the  full  amount  claimed  In  the  bill 
of  particulars,  and  a  judgment  was  duly  en- 
tered for  that  amount  and  interest,  whidi 
Judgment  is  here  for  review. 

It  appears  that  on  April  4,  1906,  tbe  plain- 
tiffs entered  Into  a  contract  not  under  seal, 
with  the  defendant  then  existing  under  an- 
other name,  containing,  among  others,  tbe 
following  clauses,  under  paragraph  1: 

"First.  The  contractors  agree  that  they 
will  construct,  build,  and  in  every '  respect 
complete  the  trestle  bridging  for  a  single 
track  railroad,  on  the  line  of  the  Allfla,  Man- 
atee &  Gulf  Coast  Railway  Company,  in 
Manatee  and  De  Soto  counties,  state  of 
Florida,  from  and  including  the  Peace  River 
bridge  near  Ft  Ogden,  and  Mlakka  River 
bridge  and  the  bridge  across  OasparUla 
Sound  to  Gasparilla  Island,  and  all  Inter- 
mediate openings  of  not  less  than  fifty  feet 
(50^. 

"Second.  The  contractors  hereby  agree  that 
they  will,  at  their  own  expense,  cost  and 
charge,  find  and  provide  a  full  and  ample 
supply  of  the  best  and  most  suitable  tools 
and  appliances  required  to  be  used  in  the 
performance  of  the  said  work,  and  will'  fur- 
nish and  provide  in  sufficient  numbers  all 
mechanics,  laborers,  and  other  workmen,  al< 
so  all  things  that  may  be  necessary  and  req- 
uisite for  constructing  and  completing,  with- 
in tbe  time  herein  stipulated,  the  whole  work 
herein  agreed  to  be  done. 

"Third.  The  work  shall  be  done  in  strict 
conformity  with  such  lines,  levels,  stakes, 
profiles,  plans,  maps,  drawings,  specifica- 
tions, and  instructions  as  shall  from  time  to 
time  be  given  by  the  company's  engineers 
as  herein  provided,  for  the  guidance  and 
direction  of  the  contractors,  provided  the 
character  or  amount  of  tbe  work  Is  not 
changed. 

"Fourth.  The  work  shall  be  commenced 
within  10  days  after  the  date  of  tills  agree- 
ment and  the  aforesaid  bridges  across  Peace 
river  and  GaspariUa  Sound  shall  be  com- 
pleted on  or  before  the  1st  day  of  October, 
A.  D.  1906,  and  the  bridge  across  the  Mlakka 
river  and  the  intermediate  bridges  shall  be 
completed  on  or  before  the  1st  day  of  Decem- 
ber, A.  D.  1906." 

The  contract  under  paragraph  2  and  first 
clause  contains  the  prices  to  be  paid  by  the 
defendant  for  pile  driving  and  "for  framing, 
working,  bolting  lumber  in  place  complete 
as  per  plana  and  specifications,  including  all 
iron,  viz.,  bolts,  nuts,  washers,  spikes,  nails, 
etc.,  necessary  for  the  same,  ten  dollars  and 
fifty  cents  ($10.50)  per  thousand  B.  M." 

The  second  clause,  paragraph  2,  is  as  fol- 
lows: 

"Second.  The  said  company  is  to  furnish 
all  piling,  timber,  and  other  material  neces- 
sary, except  the  iron  above  referred  to,  in 
raft  or  on  lighters,  or  on  shore  at  the  work, 
provided,  however,  when  delivering  such  pil- 
ing and  timber  in  rafts  or  on  lighters,  such 
delivery  at  tbe  site  along  tixe  line  where  the 
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said  bridges  are  being  constructed  will  be 
a  fulfillment  of  the  terms  of  this  contract 
on  the  part  of  the  company." 

The  fourth  clause,  paragraph  2,  provides 
for  monthly  and  final  estimates  to  be  paid  on 
the  certificate  of  the  chief  engineer. 

The  fifth  clause,  paragraph  2,  provides  that 
the  chief  engineer  in  malting  final  estimates 
Is  not  to  be  bound  by  previous  monthly  esti- 
mates. 

The  fifth  clause  of  paragraph  8  provides 
that.  If  work  Is  required  not  contemplated, 
the  chief  engineer  of  the  railroad  company 
shall  fix  the  price  by  which  the  parties  are  to 
abide. 

The  sixth  clause  of  paragraph  8  provides 
that  the  company  shall  have  the  right  to 
make  alterations  that  may  be  deemed  neces- 
sary In  the  location,  line,  grade,  plan,  form, 
or  dimensions  of  the  work,  then  In  writing, 
and  how  such  work  shall  be  paid  for. 

The  seventh  clause  of  paragraph  three, 
to  as  follows: 

"Seventh.  No  claim  for  extra  work  shall 
under  any  drcumstances  be  allowed  or  con- 
sidered unless  the  same  shall  have  been 
done  in  pursuance  of  an  order  In  writing  giv- 
en by  the  engineer,  bat  nothing  shall  be 
deemed  or  construed  as  extra  work  which 
can  be  measured  and  estimated  under  the 
terms  of  this  contract" 

Clause  8,  under  paragraph  8,  provides  that 
nothing  herein  shall  be  construed  Into  a 
liability  for  damages,  that  no  charge  or  claim 
shall  be  made  by  the  contractors  for  delay, 
and  provides  that  the  contractors  shall  have 
such  extension  of  time  for  the  completion 
of  the  work  as  shall  be  determined  by  the 
dilef  engineer  to  be  equal  to  the  delay  caus- 
ed by  the  omission  of  the  company. 

The  twelfth  and  thirteenth  clauses  under 
paragraph  3  are  as  follows: 

"Twelfth.  All  questions,  differences  or  con- 
troversies which  may  arise  between  the  com' 
pany  and  the  contractor,  under  or  In  refer- 
ence to  this  agreement  and  specification,  or 
Its  performance  or  nonperformance,  or  the 
work  to  which  they  relate,  or  in  any  way 
whatever  pertaining  to  or  connected  with 
said  work,  shall  be  referred  to  the  chief 
engineer  of  the  company,  and  his  decision 
shall  be  final  and  conclusive  to  both  parties. 

"Thirteenth.  Whenever  the  word  'engineer' 
or  'chief  engineer'  Is  used  herein.  It  shall 
be  understood  to  refer  to  the  chief  engineer 
of  the  Allfla,  Manatee  &  Gulf  Coast  Railway 
Company." 

Whether  the  defendant  was  legally  liable 
for  any  part  of  the  amount  claimed  and  re- 
covered, except  the  Item  of  |362.58  for  crush- 
ed granite,  and  the  Items  which  are  admitted 
to  be  due,  depends  upon  whether  or  not  the 
contract  above  referred  to  controls  that  lia- 
bility. It  is  contended  by  the  plaintiff  In  er- 
ror that  the  amounts  claimed  as  extra  for 
bridge  seat  work  at  Gasilarilla  Sound  and 
Mlakka  river  are  not  to  be  allowed  because 
it  w>ui  a  part  of  the  trestle  and  bridge  work 


covered  by  the  contract,  and  already  paid 
for  by  the  defendant,  and  also  that,  If  it  Is  to 
be  regarded  as  extra  or  additional  work,  it 
was  done  without  any  written  order  by  the 
chief  engineer  of  the  defendant  as  provided 
In  the  contract.  The  same  contention  la 
made  by  the  defendant  as  to  the  Items  for 
capping  or  recapping  the  piling,  and  the 
sundry  Items  for  drift  bolts  used  In  that 
connection  and  the  profits  on  the  bridge 
seat  work. 

For  the  plaintiffs  It  Is  contended  that 
under  the  coarse  of  dealing  between  the  par- 
ties during  the  construction  of  the  work 
provided  for  In  the  contract  a  strict  adher- 
ence to  provisions  of  the  contract  requiring 
that  changes,  alterations,  extra  and  addi- 
tional work,  etc.,  should  only  fix  liability  on 
the  railway  company  when  ordered  In  writ- 
ing by  the  chief  engineer  was  not  adhered  to, 
and  that  the  defendant  waived  a  strict  ob- 
servance of  these  provisions,  and  so  acted 
In  the  premises  as  to  render  Itself  liable  for 
work  and  benefits  actually  received  and  not 
paid  for.  There  does  not  seem  to  be  any  dis- 
pute that  the  defendant  received  the  benefit 
of  every  one  of  the  items  charged  In  the  bill 
of  particulars,  except  that  for  crushed  gran- 
ite, but  denies  that  there  has  been  any  waiv- 
er by  It  of  the  strict  requirements  of  the 
contract,  and  contends  that,  except  as  to 
the  admitted  Items,  the  plaintiff  has  been 
paid  all  that  It  Is  liable  to  pay  under  the 
contract  It  Is  furthermore  contended  there 
was  no  legal  proof  made  of  the  reasonable 
value  of  the  work,  materials,  etc,  upon 
which  the  verdict  was  founded. 

There  does  not  seem  to  be  any  question 
about  the  validity  of  the  provisions  of  the 
contract    which    have   been    heretofore    set 
forth.    Howard  v.  Pensacola  &  ▲.  R.  Co.,  24 
Fla.  660,  text  606,  5  South.  356;   FInegan  & 
Co.  y.  L'Engle  &  Son,  8  Fla.  413,  text  424. 
At  the  same  time  It  seems  to  be  well  settled 
by  high  authority  that  such  provisions  may 
be  waived  by  the  parties.     In  the  case  of 
Bartlett  v.  Stanchfield,  148  Mas&  394,  19  N. 
B.  549,  2  L.  R  A.  625,  there  was  a  provlsloQ 
In  a  building  contract  "that  no  charge  shall 
be  made  for  extra  work  or  materials,  unless 
the  same  Is  ordered  in  writing  and  the  price 
thereof  agreed  upon,"  may  be  waived  by  the 
parties.    In  the  opinion  the  court  says:  "The 
main  argument  for  the  defendant  la  that, 
if  the  work  fell   within  the  provisions  of 
the  contract  there  was  no  evidence  of    a 
waiver.    We  are  of  opinion  that  there  was 
evidence  for  the  Jury.    Attempts  of  parties 
to  tie  up  by  contract  their  freedom  of  deaiius 
with  each  other  are  futile.    The  contract  la  a. 
fact  to  be  taken  into  account  In  interpreting 
the  subsequent  conduct  of  the  plaintiff  and 
defendant  no  doubt;    but  it  cannot  be  as~ 
sumed,  as  matter  of  law,  that  the  contract, 
governed  all  that  was  done  until  It  was  re- 
nounced in  so  many  words,  because  the  par- 
ties had  a  right  to  renounce  It  In  any  way. 
and  by  any  mode  of  expression,  tb«y  sav^ 


Digitized  by 


Google 


Fit.) 


CHARLOTTE  HARBOR  &  N.  RY.  OO.  v.  BURWBLL. 


217 


lit  Tbey  could  substitute  a  new  oral  con- 
tract by  conduct  and  intimation,  as  well  as 
by  express  words.  In  deciding  whether  tbey 
bad  waived  the  terms  of  the  written  con- 
tract, the  jury  bad  a  right  to  assume  that 
both  parties  remembered  it,  and  knew  Its 
legal  meaning.  On  that  assumption,  the 
question  of  waiver  was  a  question  as  to 
what  the  plaintiff  fairly  might  have  under- 
stood to  be  the  meanlug  of  the  defendant's 
conduct.  If  the  plaintiQ'  bad  a  right  to  un- 
-derstand  that  the  defendant  expressed  a  con- 
sent to  be  liable,  irrespective  of  the  written 
•contract,  and  furnished  the  worlc  and  mate- 
rials on  that  understanding,  the  defendant  is 
bound" — citing  authorities.  See,  also,  to  the 
same  effect.  Copeland  v.  Hewett,  96  Me.  525, 
53  Ati.  36;  Bishop  on  Contracts  (2d  Enlarg- 
ed Ed.)  {  767.  In  the  case  of  McLeod  v.  Ge- 
nius, 31  Neb.  1,  47  N.  W.  473,  the  construction 
of  a  building  contract  was  involved.  It  con- 
tained a  provision  that  "no  new  worlc  of  any 
description  done  on  the  premises,  nor  work 
of  any  kind  whatsoever  shall  be  considered 
as  extras  unless  a  separate  estimate  in  writ- 
ing foi;  the  same  before  it  Is  commenced 
shall  have  been  submitted  by  the  contractor 
to  the  superintendent  and  proprietor  and 
their  signatures  obtained  thereto."  It  was 
held  that  such  a  provision  may  be  waived 
by  the  parties  by  parol,  and  It  was  further 
held  that  "the  owner  of  a  building  is  liable 
for  work  and  materials  furnished  by  the 
-contractor  in  Its  construction,  not  called  for 
by  the  original  written  contract  where  the 
owner  or  his  authorized  agent,  by  a  subse- 
quent oral  agreement  promised  to  pay  there- 
for, or  knew  that  the  contractor  would 
charge  for  the  same  as  extras,  and  assent- 
ed thereto,  or  permitted  the  same  without  ob- 
jection." In  Bishop  on  Contracts  (2d  Enlarg- 
ed Ed.)  i  792,  a  "waiver"  is  defined  as  fol- 
lows: "Waiver  Is  where  one  In  possession 
«t  any  right  whether  conferred  by  law  or 
ty  contract,  and  of  full  knowledge  of  the 
material  facts,  does  or  forbears  the  doing  of 
wmething  inconsistently  with  the  existence 
of  the  right  or  of  bis  intention  to  rely  upon 
It;  thereupon  he  is  said  to  have  waived  it, 
and  he  l8  precluded  from  claiming  anything 
by  reason  of  It  afterwards."  Again,  In  sec- 
tion 804,  It  Is  said  that,  "to  a  large  extent, 
tlie  binding  effect  of  waiver  proceeds  from 
the  doctrine  of  estoppel,  where  no  considera- 
tion Is  required."  29  Am.  &  Eng.  Ency.  Law 
42d  Ed.)  1091  et  seq.  It  is  held  by  this  court 
b  Robinson  v.  Hyer,  35  Fla.  544,  17  South. 
745,  that  a  written  contract  not  under  seal 
may  be  waived  or  added  to  by  subsequent 
oral  agreement  upon  a  sufficient  considera- 
tion, as  to  Its  terms  to  be  performed  in  the 
fature,  and  that  a  consideration  emanating 
from  some  injury  or  inconvenience  to  the 
one  party,  or  from  some  benefit  to  the  other, 
is  a  recognized  legal  consideration. 

We  deem  it  pertinent  to  say  that  the  evl- 
ieoce  of  Mr.  George  S.  Bruce,  the  chief  engi- 
neer of  the  defendant,  shows:    That  the  de- 


fendant did  not  furnish  the  contractors  wltii 
lumber  and  material  as  they  were  needed  by 
the  contractors,  especially  in  June  and  July, 
1906 ;  that  from  a  letter  of  his  dated  July  18. 
1906,  to  the  plaintiffs,  he  thought  It  not  ad- 
visable to  withdraw  the  bridge  force,  as  he 
had  advices  from  the  mills  that  the  lumber 
would  be  forthcoming;  that  the  work  was 
done  under  his  direction  and  under  that  of 
the  resident  engineer  who  represented  him; 
that  he  was  occasionally  down  when  the  work 
was  being  done;  that  be  knew  the  work  of 
slipping  the  caps  was  going  on,  and  that  it 
would  cost  as  much  to  replace  them  as  It 
would  to  place  them  first;  that  he  did  agree 
to  pay  for  anything  they  considered  extra 
work  outside  the  contract  which  they  ordered 
done;  that  the  replacing  the  caps  was  not 
covered  by  the  contract ;  that  the  lumber  was 
not  there  for  the  caps,  and  if  the  caps  were 
not  slipped  the  pile  driver  would  have  to  stop 
work ;  that  there  was  delay  in  getting  timber 
for  the  work,  which  caused  the  slipping  of 
the  caps;  that  the  contract  did  not  provide 
for  pulling  and  replacing  the  caps;  that  the 
bridge  seat  work  was  not  included  in  the 
contract,  was  the  last  work  done;  and  that 
Mr.  Spencer,  the  resident  engineer,  was  In 
charge  of  the  completion  of  this  work.  It 
further  appears  from  Mr.  Brace's  testimony 
that  several  items  of  extra  work,  approved 
by  the  resident  engineer  and  Mr.  Brace,  were 
paid  by  the  railroad  company,  though  this 
extra  work  had  not  been  authorized  In  writ- 
ing by  the  chief  engineer  as  required  by  the 
contract  It  also  appears  from  the  state- 
ments accompanying  Mr.  Fonts'  testimony 
that  several  of  them  were  paid  which  were 
only  approved  by  Spencer,  the  resident  engi- 
neer. 

Mr.  HlUyer  testified,  among  other  things, 
in  substance:  That  the  items  amounting  to 
$33.30  were  done  by  the  direction  of  the  resi- 
dent engineer  who  told  him  the  company 
would  pay  them ;  that  when  the  trestle  was 
practically  completed  Mr.  Spencer,  the  resi- 
dent engineer,  directed  the  contractors  to 
build  the  bridge  seats,  and  they  were  built 
under  his  direction,  and  he  practically  had 
charge  of  the  men,  and  said  he  would  allow 
pay  for  them;  that  tbey  were  not  embraced 
In  the  contract ;  that  Spencer  agreed  to  allow 
10  cents  a  piece  for  the  drift  bolts  used ;  that 
as  to  the  recapping  at  Gasparilla  Sound  the 
caps  were  taken  off  and  put  ahead  by  direc- 
tion of  the  chief  engineer;  that  replacing 
them  was  not  required  by  the  contract;  that 
witness  spoke  to  the  chief  engineer  about  it, 
and  he  told  witness  at  Hull  he  would  pay  for 
that  There  was  other  testimony  along  this 
line,  but  we  have  mentioned  this  as  tending 
to  show  the  course  of  dealing  between  the 
parties  and  as  tending  to  show  that  there  was 
not  a  strict  Insistence  by  the  officers  of  the 
company  having  supervision  of  the  work  upon 
a  rigid  adherence  to  the  terms  and  conditions 
of  the  contract  and  we  do  not  think  the  court 
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evred  In  submitting  the  case  to  the  Jury  upon 
this  theory. 

We  cannot  find,  however,  In  this  record, 
any  clear  proof  of  the  reasonable  value  of  the 
work  and  materials  used  by  the  contractors 
In  the  bridge  seat  work,  or  in  the  recapping 
of  the  piles.  As  to  the  work  for  recapping, 
it  appears  from  Mr.  Bruce's  testimony  that 
this  involved  double  work,  and  inferentlally 
that  it  was  rendered  necessary  by  the  delay 
of  the  company  in  furnishing  the  timber  for 
capping  while  the  piles  were  being  driven. 
Mr.  HlUyer  says  that  he  paid  the  subcontract- 
or for  this  work  upon  estimates  furnished 
by  the  resident  engineer ;  but  he  does  not  say 
that  the  resident  engineer  estimated  the  rea- 
sonable value  of  the  work,  and  it  does  not  fol- 
low, if  be  did  do  so,  that  these  estimates  rep- 
resented such  reasonable  value.  The  same 
thing  Is  true  of  the  bridge  seat  work.  The 
plaintiffs,  if  they  recovered  at  all,  were  only 
entitled  to  recover  for  the  reasonable  value 
of  the  work  performed  and  materials  fur- 
nished, and  as  to  this  there  is  no  clear  proof 
at  all. 

As  to  the  item  of  $362.58,  we  are  constrain- 
ed to  say,  under  our  view  of  the  law,  there 
is  no  proof  upon  which  to  charge  the  defend- 
ant. The  testimony  of  Mr.  Burwell  shows,  in 
substance:  That  plaintiffs  had  some  crushed 
granite  left  from  work  done  by  them  at  Liv- 
erpool upon  premises  which  seem  to  have 
been  in  the  control  of  the  defendant  That 
Mr.  Burwell  met  Mr.  L.  M.  Fouts,  general 
manager  of  the  defendant  company,  at  the 
Seminole  Club  In  Jacksonville  in  January  or 
rebruary,  1907.  That  he  offered  this  granite 
to  Mr.  Fonts  for  his  company  at  less  than 
cost,  viz.,  $2.71  per  ton.  That  Fonts  said 
"very  well,  in  that  case  he  would  take  the 
rock.  Witness  said  to  him  (Fouts)  that  he 
would  leave  It  there.  That  witness  did  not 
know  how  much  be  bad,  but  Mr.  Fonts'  engi- 
neer could  measure  It  and  send  witness  a 
check  for  It  Mr.  Fouts  said  all  right"  Sub- 
sequently, on  June  10, 1907,  the  plaintiffs  sent 
a  telegram  to  Geo.  S.  Bruce,  chief  engineer 
of  the  defendant  company,  in  these  words: 
"Wire  quick  about  number  of  tons  rock  Liver- 
pool." Mr.  Bruce  turned  over  the  telegram 
to  Mr.  E.  £).  Bradford,  assistant  engineer, 
who  measured  the  rock  and  telegraphed  the 
plaintiffs  there  were  112  cubic  yards  of  rock 
at  Liverpool.  It  does  not  appear  that  Mr. 
Bruce  knew  of  what  had  taken  place  between 
Mr.  Burwell  and  Mr.  Fouts,  but  he  says  he 
had  the  rock  measured  simply  because  he  was 
requested  so  to  do  by  the  plaintiffs.  It  does 
not  appear  that  subsequent  to  the  conversa- 
tion in  the  Seminole  Club  the  defendant  com- 
pany ever  touched  the  rock,  or  gave  any 
orders  in  regard  to  it  or  did  anything  what- 
ever indicating  a  purpose  to  change  the  pos- 
session from  the  plaintiffs  to  the  defendant 
The  rock  simply  remained  where  the  plain- 
tiffs had  left  It  on  the  premises  of  the  de- 
fendant Mr.  Fouts  in  his  testimony  distinct- 
ly repudiates  any  purchase  by  him  of  the 


rock  in  the  conversation  at  the  club  or  else- 
where. He  admits  having  a  conversation 
about  the  rock,  but  says  that  he  told  Mr.  Bur- 
well he  did  not  know  whether  the  defendant 
could  use  it  but,  if  the  defendant  could,  it 
would  be  glad  to  do  so  as  an  accommodation 
to  Mr.  Burwell,  and  that  he  would  request 
Mr.  Bruce  to  measure  it  but  thinks  he  never 
did  so;  that  he  never  took  possession  of  the 
stone,  and  has  no  knowledge  of  any  delivery 
of  the  stone  to  the  defendant  Nothing  was 
ever  paid  for  the  rock,  nothing  given  as  ear- 
nest to  bind  the  bargain,  and  no  note  or 
memorandum  in  writing  was  made  Of  said 
bargain,  signed  by  the  parties  or  their  agents. 

Section  2518,  Gen.  St  1906,  is  as  follows: 
"No  contract  for  the  sale  of  any  personal 
property,  goods,  wares  or  merchandise  shall 
be  good,  unless  the  buyer  shall  accept  the 
goods  (or  part  of  them)  so  sold  and  actually 
receive  the  same,  or  give  something  In  earnest 
to  bind  the  bargain,  or  In  part  payment  or 
some  note  or  memorandum  In  writing  of  the 
said  bargain  or  contract  be  made  and  signed 
by  the  parties  to  be  charged  by  such  contract, 
or  their  agents  thereunder  lawfully -author- 
ized." 

Even  apon  the  theory  that  the  rock  in  this 
case  was  at  the  time  of  the  proposed  sale 
and  thereafter  in  the  possession  of  the  de- 
fendant as  bailee  because  it  was  on  premises 
which  the  latter  controlled,  it  was  absolutely 
necessary,  under  the  circumstances,  to  a 
consummated  sale,  that  the  defendant  should 
have  done  some  act  showing  an  acceptance 
by  It  of  the  rock. 

In  Benjamin  on  Sales  (5th  Ed.)  215,  where 
the  question  of  acceptance  Is  treated,  the  au- 
thor quotes  from  Llllywbite  v.  Devereux,  15 
M.  &  W.  285,  as  follows:  "No  doubt  can  be 
entertained  after  the  case  of  Edan  v.  Dud- 
fleld,  which  was  well  considered  by  the  Court 
of  Queen's  Bench,  that  this  (acceptance)  is  a 
question  of  fact  for  the  Jury ;  and  that,  if  it 
appears  that  the  conduct  of  a  defendant  in 
dealing  with  goods  already  in  his  possession 
is  wholly  Inconsistent  with  the  supposition 
that  his  former  possession  continues  un- 
changed, he  may  properly  be  said  to  have 
accepted  and  actually  received  such  goods  un- 
der a  contract  so  as  to  take  the  case  out  of 
the  operation  of  the  statute  of  frauds,  as, 
for  instance,  if  he  sells  or  attempts  to  sell 
the  goods,  or  if  he  disposes  absolutely  of  the 
whole  or  any  part  of  them  or  attempts  to  do 
so,  or  alters  the  nature  of  the  property  or 
the  like.  But  we  think  such  facts  must  be 
clearly  shown."  And  the  author  says  that  In 
this  case  the  court  disagreed  with  the  Jury 
and  set  aside  the  verdict,  as  not  justified  by 
the  evidence. 

In  the  case  of  Dorsey  v.  Pike,  60  Hun,  534, 
3  N.  T.  Supp.  730,  in  discussing  what  consti- 
tutes an  acceptance  under  the  statute  of 
frauds,  where  the  property  alleged  to  have 
been  sold  was  in  the  possession  of  the  de- 
fendant, the  court  says:  "The  mere  fact 
that  the  property  was  in  the  possession  of  the 
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defendant  at  the  time  of  making  the  contract 
fnmistied  no  evidence  of  acceptance  In  Its 
support  (qnotlng  authorities)  Bnt  there 
must  be  some  act  or  conduct  on  the.  part  of 
the  buyer  In  respect  to  the  property  which 
manifests  an  Intention  to  accept  It  pursuant 
ta  or  in  performance  of,  the  contract  of  sale 
and  purchase  which  the  parties  have  sought 
to  make;  and,  when  the  evidence  Is  such  as 
to  warrant  that  conclusion,  the  question  Is 
osnally  one  of  fact  for  the  Jury." 

In  the  case  of  Siikman  Lumber  Co.  ▼. 
Honholz,  132  Wis.  610,  112  N.  W.  1081,  11  L. 
a  A.  (N.  S.)  1188,  122  Am.  St  Rep.  1008,  it 
Is  held:  "Where  the  subject  of  a  verbal  sale 
agreement  of  personal  property  Is  in  the 
possession  of  the  contemplated  v^idee  as 
bailee,  or  to  some  extent,  by  reason  of  Its  be- 
ing on  his  premises  by  his  permission,  the 
mere  agreement,  consisting  of  an  offer  to 
sell  on  specified  terms  and  acceptance  there- 
of, does  not  work  a  change  of  possession,  so 
as  to  satisfy  the  statute.  To  satisfy  the 
statute  of  frauds  in  a  situation  such  as  last 
mentioned,  there  must  be  some  affirmative 
act  on  the  part  of  the  purchaser  manifesting 
an  intention  to  accept  the  property  under  the 
sale  agreement,  in  order  to  make  transition 
of  title  from  seller  to  purchaser." 

We  are  of  opinion  that,  applying  these 
principles,  there  is  not  sufficient  proof  in  this 
record  of  the  acceptance  of  the  rock  by  the 
d^endant  so  as  to  take  the  case  out  of  the 
statute  of  frauds  above  dted.  Section  2518, 
Gen.  St.  1906. 

There  are  a  large  number  of  assignments 
of  error  based  on  the  admission  in  evidence 
of  divers  letters  from  the  plaintiffs  to  the  of- 
Ocers  of  defendant  company  setting  up  claims 
for  remuneration  for  the  work,  labor,  materi- 
ils,  etc.,  stated  in  the  bill  of  particulars,  and 
also  to  the  admission  of  testimony  on  the 
part  of  witnesses  of  the  plaintiffs  upon  the 
same  matters.  The  objections  are  that  such 
evidence  was  Incompetent  and  irrelevant,  and 
in  some  instances  that  it  tended  to  vary  the 
terms  of  the  written  contract  Unon  the  the- 
ory that  parties  to  a  written  contract  may 
snbsequently  to  its  execution  by  parol  and 
tiie  course  of  dealing  betvfeen  themselves 
waive  the  conditions  and  vigorous  require- 
ments of  a  written  contri^ct  we  cannot  say 
that  any  of  the  testimony  was  entirely  Ir- 
rtievant  or  incompetent  as  it  all  more  or  less 
tended  to  show  the  course  of  dealing  between 
the  parties.  There  are  also  a  large  number 
at  assignments  based  on  charges  and  instruc- 
tions given  by  the  court,  and  on  instructions 
refund  by  the  court  on  the  theory  that  there 
oonld  not  be  a  waiver  of  the  requirements  of 
the  written  contract  We  have  not  discover- 
ed any  serious  and  reversible  error  under 
these  assignments. 

The  only  other  assignment  which  we  think 
tt  necessary  to  notice  is  based  on  the  over- 
mllbg  of  the  motion  in  arrest  of  Judgment 


It  seems  to  be  insisted  that  the  bill  of  i>artic- 
nlars  was  made  a  part  of  the  declaration,  and 
stated  no  cause  of  action,  because  In  the  bill 
of  particulars  certain  amounts  are  stated  as 
having  been  paid  J.  R,  Chambllsa,  a  subcon- 
tractor. The  bill  of  particulars  is  not  made 
a  part  of  the  declaration,  and  the  declaration 
Itself  is  in  the  usual  form.  Shipman's  Cktm- 
mon  Law  Pleading,  p.  ZL  The  bill  of  particu- 
lars contains  no  reference  to  a  subcontractor. 
We  discover  no  ground  for  a  motion  in  arrest 
of  Judgment 

There  are  64  assignments  of  error  present- 
ed here,  and,  in  addition,  question  presented 
arising  out  of  the  overruling  by  the  court  of 
motions  in  arrest  of  Judgment  and  for  a  new 
trlaL  We  cannot  within  any  reasonable  com- 
pass treat  in  detail  these  assignments,  and 
have  simply  endeavored  to  discuss  those 
which  seemed  to  present  the  salient  features 
of  the  case. 

Because  we  do  not  think  the  Item  for  crush- 
ed granite  has  been  proven,  and  because 
there  was  no  proper  proof  of  the  reasonable 
value  of  the  other  items  mentioned,  the  Judg- 
ment below  is  reversed,  and  a  new  trial 
granted. 

TATLOE  and  PABKHILU  JJ„  concur. 

8HACIJLEFORD,  O.  J.,  and  GOCKRELIi 

and  WHITFIELD,  JJ.,  concur  In  the  opinion.. 
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(Supreme  Court  of  Florida.    Dec.  11,  1908. 
Headnotes  Filed  Jan.  20,  1909.) 

1.  CBiiaNAi,  Law  (i  578»)-0ontihuahck. 

The  rule  prevailing  here  in  granting  contin- 
uances in  criminal  caaes  is  the  same  as  the  one 
that  obtains  in  civil  cases,  except  that  in  crim- 
inal cases  the  grounds  for  the  motion  should  be 
scanned  more  closely  than  in  civil  cases,  on  ac- 
count of  the  superior  temptation  to  delay. 

[EM.    Note.— For   other    cases,    see    Criminal 
Law,  Cent  Dig.  |  1306 ;   Dec  Dig.  (  678.*] 

2.  Cbiminal  Law  (ff  586,  1151*)-CoNTimJ- 

ANCK— REVIKW— DiSCBETIOIf   OF  COUBT. 

An  application  for  a  continuance  of  a  cauae 
18  addressed  to  the  sound  discretion  of  the  court 
and  the  action  of  the  trial  court  thereon  will 
not  be  reversed  unless  there  has  been  a  palpable 
abuse  of  that  discretion  to  the  Injury  of  the  ac- 
cused. 

[EM.    Note.— For   other    cases,    see    Criminal 

8^^^151?]*'  "  ^^^^  8045-3049;  Dec.  Dig. 

3.  Criminal    Law    ($    1144*)- Rbvikw— Pbx- 
buiiptions— continttarob. 

All  facts  necessary  to  show  a  clear  abnse 
of  the  discretion  of  the  court  in  ruling  upon  an 
application  for  the  continuance  of  a  cause  to 
the  injury  of  the  defendant  must  be  presented, 
and,  whenever  the  record  is  either  silent  or  un- 
certain on  any  point  material  to  establish  an 
abuse  of  such  discretion,  the  presumptions  are 
all  in  favor  of  the  correctness  of  the  ruling. 

[BM.    Note.— For   other    cases,    see    Criminal 
Law,  Cent  Dig.  {  3022;    Dec.  Dig.  {  1144.*) 
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4.  CBiiaiTAL  Law  (8  603*)  —  CoHTinuAMCK — 

AiTiDAViTS — SnrriciEKCT. 

An  affidavit  filed  in  support  of  a  motion  for 
the  continuance  of  a  cause  is  fatally  defective 
when  it  fails  to  state:  (1)  That  the  applicant 
expects  to  procure  said  testimony  at  the  next 
term ;  or  (2)  that  the  absent  witness  resides  in 
the  county  where  the  suit  is  (tending,  or,  if  ont 
of  the  county,  good  cause  is  not  shown  for  not 
taking  his  deposition;  or  (3)  that  the  applica- 
tion u  not  made  for  delay  only;  or  (4)  that 
the  absent  witness  has  been  duly  served  with  a 
subpoena,  or  a  satisfactory  reason  assigned  for 
the  omission. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  134».  1353,  1357.  1360; 
Dec  Dig.  f  603.»] 

6.  Criminal  Law  (|  1150*)— R«vmw— Ques- 
tions OK  Fact. 

Where  there  is  evidence  from  which  all  the 
elements  of  the  crime  of  which  the  defendant 
stands  convicted  may  be  legally  inferred,  and  it 
does  not  appear  that  the  juiy  were  not  govern- 
ed by  the  evidence  adduced  at  the  trial,  the  ap- 
pellate court  will  not  disturb  the  verdict. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Lew,   Cent.  Dig.   |f  8074-3063;    Dec.   Dig.   { 

8.  Jury  (i  4»)— Right  to  Triai.  bt— NmiBKB 

or  Jurors. 

The  defendant,  having  been  convicted  of 
murder  in  the  second  degree,  stood  acquitted  of 
the  crime  of  murder  in  the  first  degree  charged 
against  him.  Thereafter  he  could  only  be  put 
upon  trial  for  the  crime  of  murder  in  the  second 
degree,  and,  this  not  being  a  capital  crime,  be 
should  be  tried  by  a  jury  of  six  men. 

[Ed.  Note. — For  other  cases,  see  Jnir,  Dec. 
Dig.  I  4.») 

7.  Homicide  (S  254*)— Bvidbnce— Sufficien- 
or— Murder  in  Second  Degree. 

The  evidence  examined  and  found  to  be  suf- 
ficient to  support  a  verdict  of  guilty  of  mur- 
der in  the  second  degree. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Dec.  Dig.  I  254.*1 

Taylor  and  Hocker,  JJ.,  dissenting. 
(Syllabus  by  the  Court.) 

8.  Words  and  Phrases— "Capitai.  Case." 

A  "capital  case"  is  a  case  in  which  a  per- 
son is  tried  for  a  capital  crime. 
0.  Words  and  Phrases— "Capitai.  Crime." 

A  "capital  crime"  is  one  for  which  the 
punishment  of  death  is  inflicted. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Piirases,  vol.  1,  p.  058.] 

In  Banc.  Error  to  Circuit  Court,  Hernan- 
do County;   William  S.  Bullock,  Judge. 

January  Adams  was  convicted  of  murder 
in  the  second  degree,  and  he  brings  error. 

Affirmed. 

Davant  &  Davant,  for  plaintiff  in  error. 
W.  H.  Ellis,  Atty.  Gen.,  for  the  State. 

PARliHILL,  J.  This  is  the  second  ap- 
pearance of  this  case  in  this  court  The 
first  report  of  it  will  be  found  In  46  South. 
152. 

The  plaintiff  in  error  was  indicted,  at  the 
fall  term,  1907,  of  the  circuit  cotirt  for  Her- 
nando county,  for  the  murder  of  one  George 
Green,  and  upon  trial  was  convicted  of  mur- 
der in  the  second  degree  and  sentenced  to 
the  state  prison  for  the  term  of  bis  natural 
life.    This  Judgment  and  sentence  was  re- 


versed In  this  court  on  the  24tb  day  of 
March,  1008,  and  the  defendant  was  con- 
victed a  second  time  of  murder  in  the  sec- 
ond de£;ree,  and  again  sentenced  to  the  state 
prison  for  life.  From  this  last  sentence  ht 
seeks  relief  by  writ  of  error. 

The  first  assignment  of  error  Is  based  up- 
on the  refusal  of  the  trial  court  to  grant  a 
motlob  made  by  defendant  for  a  continuance 
of  this  cause  because  of  the  absence  of  one 
Joe  Ruth. 

In  support  of  tbe  motion  for  a  continu- 
ance, tbe  defendant  filed  tbe  following  affi- 
davit:   "Now  comes  the  defendant,  January 
Adams,  and,  being  by  me  duly  sworn,  on 
his  oath  says  that  one  Joe  Ruth  is  a  neces- 
sary and  material  witness  on  his  behalf,  and 
that  he  cannot  safely  go  to  trial  without  tbe 
said  witness ;  that,  from  an  affidavit  hereto- 
fore filed  In  the  said  case  by  one  H.  F.  Price, 
it  appears  that  tbe  said  Ruth  was  an  eye- 
witness of  the  shooting  in  which  George 
Green  lost  his  life,  and  will  testify  that,  at 
tbe  time  the  said  George  Green  was  killed 
by  said  defendant,  the  said  George  Green 
was  attempting  to  take  tbe  life  of  the  said 
defendant    with    a    single-barrel    shotgun, 
which  the  said   Green   was  at  that  time 
pointing  at  said  defendant     Deponent  fur- 
ther says  that  be  has  bad  subpcena  issued 
for  tbe  said   witness,  and  that  same   has 
been  placed  In  tbe  hands  of  the  sheriff  for 
service.    Deponent  further  says  that  be  can- 
not safely  go  to  trial  without  the  said  wit- 
ness, but  that  the  same  is  necessary  to  bis 
defense,  and  that  the  said  witness  Is  s^^sent 
without  the  consent,  procurement,  or   con- 
nivance of  the  said  defendant,  either  direct- 
ly or  Indirectly  given. 

Us 

"January  X  Adanaa. 

nark 

"Sworn  to  and  subscribed  before  me  this 
twenty-ninth  day  of  April,  A.  D.  1008. 

"Frank  B.  Saxon, 

"Clerk  Chrcult  Court     [Seal-J" 

When  this  case  was  here  before,  It  was 
reversed  because  we  thought  that,  in  view 
of  the  unsatisfactory  character  of  the  evi- 
dence uppn  which  the  verdict  was  rendered 
and  of  the  offer  of  the  newly  discovered  evi- 
dence of  this  saipe  Joe  Ruth,  the  motion 
for  a  new  trial  should  have  been  granted. 
Now  we  are  asked  to  say  that  the  court 
erred  in  a  refusal  to  grant  a°  continuance  of 
the  case  because  of  the  absence  of  Joe  Ruth. 

Tbe  rule  In  granting  continuances  In  civil 
cases  has  been  stated  by  this  court  to  be  as 
follows:  "When  a  party  applies  In  a  civil 
suit  for  a  continuance  for  the  term  on  tlie 
ground  of  the  absence  of  a  witness.  It  must 
be  shown  by  affidavit:  That  the  witness 
has  been  duly  served  with  a  subiMena.  or  a 
satisfactory  reason  assigned  for  tlie  omis- 
sion; that  he  is  absent  without  the  consent 
of  the  party,  directly  or  indirectly  given; 
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that  he  resides  In  tb.e  eonnty  where  the 
gait  is  pending,  or,  if  out  of  the  county, 
good  cause  most  be  shown  for  not  taking 
bis  deposition;  that  the  testimony  is  ma- 
toial ;  that  the  applicant  expects  to  procure 
■aid  testimony  at  the  next  term;  that  the 
application  is  not  made  for  delay  only;  that 
he  cannot  safely  proceed  to  trial  without 
the  evidence  of  said  witness.  And  the  party 
most  farther  state  the  facts  expected  to  be 
prored  I^  said  witness."  Harrell  t.  Dur- 
rance,  9  Fla.  400;  Gladden  ▼.  State,  12  Fla. 
823. 

The  rule  preTalllng  here  in  granting  con- 
tlnoances  in  criminal  cases  is  the  same  as 
the  one  that  obtains  In  ciril  cases,  except 
that  in  criminal  cases  the  grounds  for  the 
motion  should  be  scanned  more  closely  than 
In  civil  cases,  on  account  of  the  superior 
temptation  to  delay.  Gladden  t.  State,  su- 
pra; Bryant  v.  State,  34  Fla.  291,  16  South. 
177;  Bynum  t.  State,  46  Fla.  142,  36  South. 
65;  Ballard  t.  State,  81  Fla.  266,  12  South. 
866. 

An  application  for  a  continuance  of  a 
cause  is  addressed  to  the  sound  discretion 
of  the  court,  and  the  action  of  the  trial 
court  thereon  will  not  be  reversed  unless 
there  has  been  a  palpable  abuse  of  that  dis- 
cretion to  the  injury  of  the  accused.  All 
facts  necessary  to  show  a  clear  abuse  of 
discretion  in  this  regard  to  the  injury  of 
the  defendant  must  be  presented,  and,  when- 
ever the  record  is  either  silent  or  uncertain 
on  any  point  material  to  establish  such  an 
abase  of  discretion,  the  presumptions  are 
all  In  favor  of  the  correctness  of  the  ruling. 
Oaas  T.  State,  44  Fla.  70,  32  South.  109; 
HaU  ▼.  State,  85  Fla.  534,  17  South.  638; 
mcks  ▼.  State,  2S  Fla.  535,  «  South.  441; 
Ballard  t.  State,  supra. 

Considering  the  application  for  a  contin- 
nance  herein  in  the  light  of  these  principles 
of  the  law,  we  find  it  to  be  fatally  defective, 
and  the  same  was  properly  denied. 

The  affidavit  filed  in  support  of  the  mo- 
tion for  continuance  falls  to  state  "that  the 
applicant  expects  to  procure  said  testimony 
at  the  next  term."  In  Easterlin  v.  State, 
43  Fla.  565,  31  South.  350,  we  declined  to 
adjudge  erroneous  the  refusal  of  an  appli- 
cation for  continuance  because  of  the  ab- 
sence of  a  witness  when  the  affidavit  filed 
tn  support  thereof  omitted  to  state  "that 
the  applicant  exi>ects  to  procure  said  testi- 
mony at  the  next  term." 

The  affidavit  filed  herein  to  fatally  de- 
fective by  reason  of  another  omission.  It 
fails  to  state  that  the  absent  witness  resides 
la  the  county  where  the  suit  Is  pending,  or, 
it  out  of  the  county,  good  cause  to  not 
shown  for  not  taking  his  deposition.  An  al- 
legation of  this  kind  has  been  held  to  be 
essential.  Webster  t.  State,  47  Fla.  108,  36 
Sooth.  584. 

The  affidavit  is  fatally  defective  for  the 
farther  reason  that  It  does  not  show  that 
the  witness  has  been  duly  served  with  a 


subpoena,  or  a  satisfactory  reason  assigned 
for  the  omission.    Gladden  v.  State,  supra. 

This  affidavit  is  fatally  defective  for  the 
further  'reason  that  it  does  not  show  "that 
the  application  is  not  made  for  delay  only." 
All  that  the  affidavit  shows  may  be  true,  and 
yet  tf  the  applicant  did  not  expect  to  pro- 
cure the  testimony  of  the  absent  witness  at 
the  next  term  of  the  court,  and  if  the  ap- 
plication for  continuance  was  made  for  de- 
lay only,  the  court  very  properly  denied  the 
said  application.  If  we  proceed  according 
to  the  rule  that  "all  facts  necessary  to  show 
a  clear  abuse  of  discretion  in  this  regard  to 
the  injury  of  the  defendant  must  be  present- 
ed, and  whenever  the  record  to  either  silent 
or  uncertain  on  any  point  material  to  estab- 
Itob  such  an  abuse  of  discretion  the  pre- 
sumptions are  all  in  favor  of  the  ruling," 
we  must  presume  that  the  a]H>licatIon  for  a 
continuance  was  made  for  delay  only,  and 
that  the  applicant  did  not  expect  to  procure 
said  testimony  at  the  next  term,  for  the  rec- 
ord is  silent  on  these  particulars,  and  it  is 
the  duty  of  the  defendant  to  show  by  affi- 
davit that  the  application  to  not  made  for 
delay  only,  and  that  he  expects  to  procure 
said  testimony  at  the  next  term. 

When  thto  case  was  reversed  here  and 
sent  back  to  the  court  below  for  a  new  trial, 
it  did  not  become  the  duty  of  that  court  of 
Its  own  motion  to  grant  the  defendant  a 
continuance  because  of  the  absence  of  Joe 
Ruth.  If  the  defendant  did  not  desire  a 
continuance  of  hto  case,  he  was  not  compell- 
ed to  have  it:  because  of  the  action  of  this 
court  reversing  the  Judgment  of  his  first 
conviction.  If  the  defendant  desired  a  con- 
tinuance of  hto  case,  it  was  hto  duty  to  ask 
for  it,  and  the  court  was  not  required  to 
grant  a  continuance  unless  the  defendant 
made  an  application  therefor  in  accordance 
with  law. 

The  first  thing  that  an  affidavit  for  a  con- 
tinuance must  show  to  "that  the  witness  has 
been  duly  served  with  a  subpoena,  or  a  sat- 
isfactory reason  assigned  for  the  omission." 
The  defendant  to  not  required  to  show  by 
affidavit  that  a  subpoena  has  tosued  and 
been  placed  In  the  hands  of  the  sheriff,  but 
the  affidavit  must  show  that  the  witness  has 
been  duly  served  with  a  subpoena,  or  a  sat- 
isfactory reason  assigned  for  the  omtoslon. 
The  defendant's  affidavit  only  shows  "that 
he  has  had  a  subpoena  Issued  for  the  said 
witness,  and  that  same  has  been  placed  in 
the  hands  of  the  sheriff  for  service."  From 
the  evidence  introduced  in  behalf  of  the  mo- 
tion, it  appears  that  a  subpoena  for  Joe 
Ruth  tosued  on  the  16th  day  of  April,  1008, 
and  another  subpoena  for  the  same  witness 
tosued  on  the  27th  day  of  April,  1908.  In  the 
record  proper  appears  the  return  of  the 
sheriff  on  the  first  subixena,  as  follows: 
"Received  this  subpoena  April  16,  1906,  and 
have  not  been  able  to  get  service  on  this 
witness  for  the  reason  that  he  to  not  with- 
in the  county  of  Hernando  and  that  he  was 
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Informed  that  the  witness'  family  was  at 
Orjratal  River  Id  Citrus  county,  and  that  I 
did  just  after  the  last  term  of  the  conrt  in 
November  send  a  warrant  to  the  sheriff  of 
Cltma  county  to  be  executed,  but  that  he 
has  been  unable  to  get  the  man;  the  war- 
rant having  been  returned  by  the  sberlCT  of 
Citrus  county.  After  diligent  inquiry  and 
search,  I  have  been  unable  to  find  the  said 
witness.    W.  B.  Law,  Sheriff." 

If  we  may  consider  the  return  of  the  sher- 
iff as  it  appears  in  the  record  prcqper,  no 
showing  has  been  made  for  the  continuance 
of  this  case;  and,  if  we  may  not  consider 
what  appears  in  the  record  proper,  then  the 
only  showing  made  by  the  defendant  on  this 
point  is  that  he  has  had  subpcena  issued  for 
the  witness  and  placed  the  same  in  the  hands 
of  the  sheriff  for  service.  So  here  was  the 
trial  court  aslced  to  continue  this  case  by  the 
defendant  upon  this  weak  and  Improper  show- 
ing. It  will  not  do  to  say  that  but  two  days 
after  the  issuance  of  the  second  subpoena, 
without  any  return  by  the  sheriff  upon  this 
last  subpoena,  and  in  the  absence  of  such 
newly  discovered  witness,  and  notwithstand- 
ing the  application  for  continuance  by  the 
defendant  on  the  ground  of  the  absence  of 
such  witness,  the  defendant  was  hurried  into 
trial,  because  we  cannot  say  the  judge  erred 
in  refusing  to  grant  a  continuance  on  such  an 
affidavit  as  was  presented  to  him — an  affida- 
vit that  shows  the  defendant  could  not  or 
would  not  say  his  application  was  not  made 
for  delay  only,  an  affidavit  that  shows  the 
defendant  could  not  or  would  not  say  he  ex- 
pected to  procure  the  testimony  of  the  wit- 
ness at  the  next  term,  an  affidavit  that  falls 
to  show  that  the  witness  resided  In  the  coun- 
ty where  the  trial  was  had,  or,  if  out  of  the 
county,  good  cause  is  not  shown  for  taking 
his  deposition,  an  affidavit  that  shows  mere- 
ly that  subpoena  had  Issued  for  the  witness. 
If  the  return  of  the  sheriff  upon  the  subpcena 
ought  to  have  been  exhibited.  It  was  the  duty 
of  the  defendant  to  have  shown  this.  If  he 
failed  In  this  regard,  it  Is  his  fault,  and  the 
court  cannot  be  condemned  for  hurrying  the 
defendant  Into  a  trial  without  the  sheriff's 
return.  It  Is  the  duty  of  the  defendant  to 
make  any  error  of  the  trial  court  appear  to 
this  court  We  have  so  often  declared  our 
views  upon  this  matter.  All  facts  necessary 
to  show  a  clear  abuse  of  the  discretion  of  the 
court  In  this  regard  must  be  presented  by  the 
defendant  If  they  are  not  presented,  the 
court  cannot  be  blamed,  and  his  action  set 
aside,  unless  we  are  prepared  to  set  aside 
and  disregard  many  previous  decisions  of  this 
court  holding  that  whenever  the  record  is 
either  silent  or  uncertain  on  any  point  ma- 
terial to  establish  such  an  abuse  of  discre- 
tion, the  presumptions  are  all  in  favor  of  the 
correctness  of  the  court's  ruling.  See  Clem- 
ents V.  State,  51  Fla.  6,  40  South.  432,  and 
many  cases  there  cited. 

The  other  assignment  of  error  is  based 


upon  the  court's  overruling  the  motion  for  a 
new  trial.  Under  this  assignment  it  is  con- 
tended that  the  verdict  Is  contrary  to  the 
evidence  and  the  law. 

When  this  case  was  here  before,  the  evi- 
dence considered  by  us  was  clrcunlstantlal  in 
its  nature.  No  witness  In  the  first  trial  of 
this  case  testified  that  be  saw  the  shooting. 
Upon  the  second  trial  an  eyewitness  to  the 
shooting,  Robert  Robinson,  was  produced  and 
testified  for  the  state. 

The  evidence  of  the  witnesses  for  the  state, 
as  shown  now  by  the  bill  of  exceptions  In  this 
case,  proves,  or  tends  to  prove,  the  following 
facts:  George  Green  was  killed  by  the  de- 
fendant January  Adams.  The  killing  was 
unlawful,  because,  according  to  the  witness 
Robinson,  Green  was  not  armed  at  the  time 
of  the  difficulty  and  was  not  making  any  at- 
tempt or  demonstration  to  barm  or  assault 
Adams.  The  killing  took  place  near  Herbert 
Pugh's  house.  Earlier  In  the  night  about  an 
hour  before  the  killing,  Adams,  Dan  Pedee, 
Neil  Belcher,  Prince  Williams,  and  Herbert 
Pugh  were  in  the  latter's  house,  when  Green 
came  in  and  asked  Dan  for  a  quarter  that  he 
had  borrowed  from  Green.  Dan  did  not  have 
a  quarter,  and  Adams  said:  "Here  is  a 
quarter;  give  it  to  him,  and  let  blm  go."  That 
made  Green  mad.  He  had  a  gun,  and  some 
one  pushed  him  out  of  the  house  and  shut 
the  door.  Green  remained  outside  and  cursed 
Adams.  According  to  the  witness  Jim  King, 
January  Adams  said  when  George  Green 
cursed  him,  "If  you  corse  me,  I  will  split  you 
open."  After  awhile  Green  went  away. 
Adams  and  Pedee  started  to  go  out  of  the 
house,  Adams  saying,  "I  am  going  out"  Some 
one  said,  "January,  don't  go  out"  but  he  said, 
"I  am  going  out"  Adams  and  Pedee  went 
out  and  remained  out  about  half  an  boar. 
They  came  back  into  the  house,  and  Janu- 
ary was  in  the  house  a  good  little  while,  and 
after  awhile  he  said,  "I  am  going  out,"  and 
some  said,  "January  don't  go  out"  and  he  said, 
"I  am  going  out"  "January  took  his  pistol 
out  when  he  went  out  And  just  about  the 
time  he  got  out  on  the  outside  some  one  slam- 
med the  door  to,  and  Just  then  the  shooting 
commenced.  It  seemed  to  me  like  three  or 
four  shots  were  fired."  The  witness  Robin- 
son said  he  saw  Green  and  Joe  Ruth  stand- 
ing at  Pugh's  gate  just  before  the  shooting. 
He  said:  "They  were  at  Pugh's  gate.  When 
they  came  up  there  in  front  of  his  gate  he 
whistled — Joe  Ruth  whistled — and  by  that 
time  his  door  opened,  and  January  Adams 
came  out  and  shot  three  times,  and  George 
tell,  and  be  fell  to  the  groimd  when  he  was 
shot  George  went  off  towards  the  still — ^to- 
wards the  old  — ,  George  Green  did.    He 

got  up  again.  George  did  not  have  a  pistol. 
Question:  Wasn't  armed  at  all?  Answer: 
No,  sir."  "January  went  around  the  chimney 
to  the  end  of  the  house.  Joe  Ruth  went  off 
that  way.  I  have  not  seen  Joe  Ruth  since 
that  time.    That  is  all  that  occurred  thera. 
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f  didn't  he&r  anything  else.  Nobody  said  any- 
thing  on  that  occasion.  I  leave  right  off.  1 
was  about  10  steps  from  the  atootlng.  None  of 
these  people  said  a  word.  Joe  didn't  say  any- 
thing, only  whistled.  Green  didn't  say  any- 
thing. January  didn't  say  anyttilng.  *  •  * 
I  dldnt  know  what  time  it  was.  It  was  a 
moonshine  night.    It  was  bright  moonlight" 

Twelve  witnesses  testified  for  the  state 
and  for  the  defendant  We  have  carefully 
examined  the  testimony.  We  will  not  at- 
tempt to  set  it  all  out  in  this  opinion. ,  The 
defendant  and  his  witnesses  testified  that, 
when  he  left  Pugh's  house  just  before  the 
kllUng,  be  said  he  believed  he  would  get  his 
wife  and  go  home.  Adams  said:  "I  seen  a 
man  standing  Just  inside  the  gate,  but  I 
didn't  know  who  he  was,  and  I  called  to  him 
three  times,  quick  as  possible,  and  he  began 
to  back  out  of  the  gate,  and  he  pointed  the 
gnn.  That  Is  when  the  shooting  started.  I 
■hot  at  him.  I  did  not  know  who  the  man 
was.  but  I  supposed  it  was  the  man  who  had 
promised  to  kill  me,  George  Green.  •  •  • 
Jnst  as  I  went  out  the  door  I  seen  a  man 
standing  Just  Inside  the  gate.  I  called  to  the 
man  three  times  quick,  and  after  he  began 
to  run  backwards  and  point  the  gun  I  believ- 
ed it  was  George  Green.  After  I  called  and 
Been  the  gun,  he  ran  backwards  and  pointed 
the  gnn  at  me.  I  called  him  as  fast  as  I  can. 
I  called  him  'George!  George!  George!' "  The 
defendant  testified  at  considerable  length. 

The  state's  witness  Prince  Williams  testi- 
fied: "I  did  not  hear  January  say  anything 
as  he  was  about  to  leave  the  house.  I  sup- 
pose I  would  have  heard  it  if  I  was  paying 
attention  and  listening  to  it  I  did  not  hear 
him  say,  'Well,  boys,  I  will  go  home.'  He 
mlgtit  have  said  It,  but  I  didn't  hear  It  I  am 
•ore  I  did  not  hear  that" 

This  evidence  is  sufficient  to  sustain  this 
verdict  upon  the  theory  that  Joe  Ruth  was 
the  man  who  was  looking  out  for  the  defend- 
ant that  Joe  Ruth  whistled  to  let  the  defend- 
ant know  that  Green  was  out  there,  that 
Adams  therefore  drew  his  pistol  before  he 
left  the  bouse  and  shot  down  a  man  who  was 
not  armed  and  was  making  no  effort  to  as- 
nnlt  Iiim,  that  the  defendant  was  acting  from 
a  premeditated  design  'to  kill  the  deceased 
beoinse  the  deceased  had  cursed  him  in  a 
(bamefol  manner  about  an  hour  before;  the 
defendant  declaring  at  the  time  to  George 
Green,  "If  you  curse  me,  I  will  split  you 
open."  The  evidence  for  the  state  would  sus- 
tain a  verdict  of  murder  in  the  first  degree, 
and  therefore  a  verdict  of  murder  In  the  sec- 
ond degree. 

If  the  defendant  killed  the  deceased  unlaw- 
fnlly,  but  without  any  premeditated  design  to 
effect  the  death  of  any  particular  individual, 
by  an  act  Imminently  dangerous  to  another 
and  evincing  a  depraved  mind  regardless  of 
human  life,  be  would  be  guilty  of  murder  In 
tbe  second  degree.  If  the  defendant  did  not 
know  who  tbe  deceased  was  at  the  time,  or 


if  he  believed  he  was  George  Green,  and  shot 
the  deceased,  who  was  unarmed  and  making 
no  attempt  to  harm  the  defendant  in  the  man- 
ner detailed  by  the  witnesses,  said  shooting 
was  an  act  imminently  dangerous  to  another 
and  evinced  a  depraved  mind  regardless  of 
human  life,  and  the  defendant  would  be 
guilty  of  murder  in  the  second  degree,  evm 
though  he  killed  the  deceased  without  any 
premeditated  design  to  effect  the  death  of 
any  particular  individnal.  Taking  either 
view  of  this  testimony,  we  think  it  sufficient 
to  sustain  the  verdict  that  was  rendered  in 
this  case. 

There  is  evidence  here  from  which  all  the 
elements  of  the  crime  of  which  the  defendant 
stands  convicted  may  legally  be  inferred, 
and  we  cannot  see,  from  tbe  record  before 
us,  that  the  Jury  were  not  governed  by  the 
evidence  adduced  at  the  trial,  and  therefore 
we  will  not  disturb  this  verdict 

The  defendant  testified  that  the  deceased 
pointed  a  gun  at  him  when  tbe  shooting 
started.  It  Is  sufficient  as  to  this  to  say  that 
the  eyewitness  Robinson  contradicts  the  de- 
fendant Furthermore,  other  witnesses  who 
saw  the  deceased  only  a  few  minutes  before 
and  after  the  killing  testified  that  he  was  not 
armed,  and  there  is  no  evidence  that  a  gun 
was  found  at  or  near  tbe  place  where  the  de- 
ceased was  shot  In  addition  to  this,  is  it 
not  unreasonable  to  believe  that  tbe  de- 
ceased pointed  a  gun  at  the  defendant  and 
did  not  shoot,  although  the  deceased  had 
time  to  shoot,  for,  according  to  defendant's 
statement,  he  pointed  the  g^un  at  him  and  ran 
backwards,  while  the  defendant  called  him 
three  times  and  shot  at  him  three  times,  and 
after  that  the  deceased  was  able  to  get  up 
and  walk  some  distance  away? 

There  is  conflict  in  the  evidence  in  this 
case ;  but  this  court  will  not  reverse  the  rul- 
ing of  the  trial  court  for  this  reason,  where 
there  is  evidence  legally  sufficient  to  support 
the  verdict,  unless  the  preponderance  is  such 
that  tbe  Jury  must  have  been  improperly  in- 
fluenced to  render  such  verdict  Llndsey  v. 
State,  63  Fla.  68,  43  South.  87.  We  cannot 
say  such  Is  the  preponderance  of  this  evi- 
dence. There  is  evidence  here  legally  suffi- 
cient to  support  this  verdict  Many  reasons 
are  urged  by  counsel  why  the  testimony  of 
the  new  witness  Robinson  Bhoidd  not  be  be- 
lieved. It  is  pointed  out  by  counsel  that  tbia 
witness  did  not  mention  to  any  one,  not  even 
to  bis  wife,  tbe  fact  that  he  saw  the  shoot- 
ing In  question  until  about  a  week  before  tbe 
second  trial  of  the  defendant ;  that  the  wit- 
ness was  present  at  the  first  trial  and  heard 
all  the  evidence.  These  considerations  were 
doubtless  urged  with  great  force  by  counsel 
to  the  Jury  that  tried  this  case.  These  mat- 
ters were  very  proper  to  be  presented  to  the 
Jury.  Tbe  Jury  and  tbe  court  too,  saw  all 
tbe  witnesses  and  beard  what  they  had  to 
say;  and  yet  this  Jury,  composed  of  citizens 
1  who  lived  near  the  scene  of  the  killing,  rec- 
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ondled  the  seeming  conflict  In  the  evi- 
dence, or  believed  the  testimony  of  witnesses 
for  the  state,  and  convicted  the  defendant, 
and  a  conscientious  learned  Judge,  who  pre- 
sided at  two  trials  of  the  defendant  and 
listened  to  the  statements  of  the  witnesses 
and  observed  their  demeanor  and  conduct 
on  the  stand,  refused  to  grant  a  motion  for 
a  new  trial  and  approved  this  verdict.  The 
defendant  was  ably  defended  and  had  a  fair 
trial.  We  cannot  disturb  the  verdict  of  this 
Jury  or  overrule  the  action  of  this  Judge  on 
the  testimony  as  we  read  it 

Another  ground  of  the  motion  for  new  trial 
Is:  "That  the  said  defendant  has  not  bad  a 
fair  and  impartial  trial  before  a  Jury  of  his 
peers  as  provided  by  the  Constitution  and 
laws  of  the  state  of  Florida,  in  that  the  Jury 
Impaneled  and  before  whom  the  said  de- 
fendant was  tried  consisted  of  only  6  men; 
whereas,  the  said  panel  should  have  contain- 
ed 12  men." 

Section  3910  of  the  General  Statutes  of 
1906  provides:  "Twelve  men  shall  constitute 
a  Jury  to  try  all  capital  cases,  and  six  men 
shall  constitute  a  Jury  to  try  all  other  crim- 
inal cases."  A  "capital  case"  Is  a  case  in 
which  a  person  is  tried  for  a  capital  crime. 
A  "capital  crime"  is  one  for  which  the  pun- 
ishment of  death  is  inflicted.  The  crime  of 
murder  in  the  second  degree  is  punished  by 
imprisonment  in  the  state  prison  for  life,  and 
is  not  a  capital  crime. 

The  defendant  having  been  convicted  of 
murder  In  the  second  degree  at  the  former 
trial,  be  stood  acquitted  of  the  crime  of  mur- 
der in  the  first  degree.  Thereafter  the  de- 
fendant could  only  be  put  upon  trial  for  the 
crime  of  murder  in  the  second  degree;  and, 
this  not  being  a  capital  crime,  he  should  be 
tried  by  a  Jury  of -six  men.  West  v.  State, 
(Fla.)  46  South.  93. 

Finding  no  error,  the  Judgment  U  affirmed. 

SHACKLEFORD,  O.  J.,  and  WHIT- 
FIELD, J.,  concur. 

COCKRELL,  J.  (concurring).  I  yield  a  re- 
luctant assent  to  the  affirmance  of  this  Judg- 
ment 

The  motion  and  affidavit  for  a  contlna- 
ance  were  evidently  prepared  with  a  baste 
that  finds  some  excuse  under  the  circum- 
stances, and  many  of  the  deficiencies  can  l>e 
overcome.  There  Is  one  omission,  however, 
that  forces  me  to  sustain  the  denial  of  the 
motion — the  entire  absence  of  a  suggestion 
that  at  any  future  time  the  testimony  of 
the  particular  witness  could  be  procured. 

Two  Juries  have  found  the  evidence  suffi- 
cient to  Justify  a  conviction  of  murder  in  the 
second  degree,  and  it  is  not  so  scant  as 
to  Justify  me  in  saying  now  that  It  is  in- 
sufficient. 


TAYLOR,  X  (dissenting).  I  am  unable, 
under  the  peculiar  circumstances  of  this 
case,  to  agree  to  the  conclusion  of  affirmance 
arrived  at  therein  in  the  opinion  prepared 
by  Mr.  Justice  PARKHILL.  I  admit  that 
the  affidavit  for  continuance  filed  by  the  de^ 
fendant  at  the  last  trial  was  defective  in 
several  formal  particulars,  but,  notwithstand- 
ing this,  what  were  the  facts  within  the 
Icnowledge  of  the  trial  Judge  outside  of  sucb 
affidavit  for  continuance?  The  defendant  had 
appealed  his  case  from  a  former  conviction 
to  this  court,  and  this  court,  on  the  ground 
:  that  the  trial  court  had  erred  in  not  grant- 
ing him  a  new  trial  on  the  ground  of  newly 
discovered  evidence,  that  newly  discovered 
evidence  being  the  evidence  of  this  same  wit- 
ness whose  absence  was  the  basis  of  the  ap- 
plication for  such  continuance,  reversed  the 
first  Judgment  of  conviction  and  remanded 
the  cause  to  the  circuit  court.  Upon  hearing 
of  the  reversal  here  the  defendant  did  not 
wait  for  our  mandate  to  go  down,  but 
promptly,  though  unauthorlzedly,  had  sub- 
pcena  issued  for  such  newly  discovered  bat 
absent  witness,  and  put  the  same  in  the 
hands  of  the  sheriff  for  service.  The  man- 
date of  this  court  was  received  by  the  cir- 
cuit court  during  the  term  of  such  circuit 
court  at  which  the  defendant  was  last  trledL 
As  soon  as  such  mandate  was  received,  the 
defendant  again  promptly  had  an  alias  sub- 
poena issued  for  such  newly  discovered  but 
absent  witness,  and  put  the  same  in  the 
hands  of  the  sheriff  for  service,  but  two  days 
thereafter,  without  any  return  by  the  'sheriff 
upon  this  last  subpoena,  and  in  the  absence 
of  such  newly  discovered  witness,  and,  not- 
withstanding the  application  for  continuance 
by  the  defendant  on  the  ground  of  the  ab- 
sence of  such  witness,  the  defendant  was 
hurried  Into  trial.  This  court  had  reversed 
the  first  Judgment  of  conviction  practically 
upon  the  ground  of  the  absence  of  an  oppor- 
tunity to  the  defendant  to  obtain  the  evi- 
dence of  tbis  absent  witness,  thereby  recog- 
nizing its  importance  to  the  defendant  in  his 
trial,  and  the  defendant  was  again  hurried 
into  a  second  trial  two  days  after  the  man- 
date of  this  court  was  received  by  the  cir- 
cuit court  without  the  evidence  of  sucb  im- 
portant witness.  Under  these  circumstances, 
I  think  that  the  defendant's  application  for 
continuance  should  have  been  granted,  even 
though  his  affidavit  therefor  was  defective  in 
form,  and  that  the  court  below  erred  in 
forcing  him  to  a  second  trial  without  ample 
opportunity  being  afforded  him  to  obtain  the 
attendance  of  such  absent  witness,  and  that 
the  last  Judgment  of  conviction  should  like- 
wise be  reversed. 

HOCKER,  J.,  concurs  with  TAYLOR.  J. 
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CVNKAL  T.  8TATB.    (No.  13,621.) 
(Sopieme  Court  of  MisaiMippi.    Jan.  25,  1909.) 

HoinciDE  ({  234*)— SuFTiciBNOT  or  Bvidbhob 

— Maksiji  uohteb. 

Where  the  only  evidence  to  connect  ac- 
coaed  with  the  Icilling  waa  testimony  of  an  al- 
leged dying  declaration  that  decedent  died  from 
injuries  inflicted  by  accused,  which  was  so  in- 
credible as  to  require  it  to  be  disregarded,  and 
credible  witnesses  testified  that  decedent  had  an 
ailment  which  might  have  produced  the  symp- 
toms shown  by  her  and  caused  her  death,  the 
cause  of  which  was  not  shown  by  medical  tes- 
timony, a  conviction  for  manslaughter  will  be 
reversed. 

(Ed.  Note.— For  other  cases,  see  Homidde, 
Dec  Dig.  {  234.»] 

Appeal  from  Clrcnit  Court,  Pike  Cotinty; 
M.  H.  Wilkinson,  Judge. 

Paul  O'Neal  was  convicted  of  manslaugh- 
ter, and  be  appealed.  Reversed  and  re- 
manded. 

Tbe  appellant  was  convicted  of  manslangb- 
ter  for  tbe  killing  of  bis  wife.  Tbe  evidence 
Is  entirely  circumstantial,  and  for  conviction 
tbe  only  testimony  connecting  appellant  with 
tbe  death  of  his  wife  Is  tbe  alleged  dying 
declarations,  made  to  certain  witnesses  for 
the  state,  to  the  effect  that  appellant  bad 
given  deceased  a  beating  and  so  Injured  her 
as  to  produce  her  death. 

M .  McCnllough,  for  appellant  Geo.  Butler, 
ASBt  Atty.  Gen.,  for  tbe  State. 

FLETCHER,  J.  Tbe  state  relies  entirely 
in  this  case  upon  the  alleged  dying  declara- 
tions made  to  tbe  witnesses  Levenia  Munley 
and  Murry  Campbell.  This  testimony  comes 
before  as  bearing  such  manifest  evidences  of 
falsity  that  it  carries  with  it  Its  own  refu- 
tation. If  it  be  conceded  that  the  predicate 
waa  i«operly  laid  for  Its  admission.  Its  In- 
herent weakness  Is  evident  from  a  casual 
reading  of  tbe  record,  and  we  are  constrained 
to  i^ore  it  entirely.  Without  this  evidence 
there  was  no  sort  of  proof  that  the  woman, 
Lola  O'Neal,  died  from  other  than  natural 
causes.  Reputable  witnesses  show  that  she 
was  suffering  from  an  ailment  which  might 
well  have  produced  all  her  symptoms  and 
caused  her  death,  and  no  physician  was  pro- 
duced to  enlighten  tbe  jury  as  to  her  trouble. 
Reluctant  as  we  are  to  disturb  the  finding  of 
a  jury,  we  cannot  permit  this  man  to  go  to 
the  penitentiary  upon  tbe  facts  disclosed  In 
this   record. 

Reversed  and  remanded. 


OGMlaa.  M) 

9TBIN  V.  HTMAN-LEWIS  CO.    (No.  13.683.) 

(Snpreme  C!oart  of  Mississippi.    Jan.  18,  1909.) 

LANDtx>BD  Airn  Tbnawt  (§  109*)— Lease— SuB- 
BENOEB — Acceptance. 

A  tenant  in  a  verbal  lease  for  a  year,  to 
begin  at  the  expiration  of  a  prior  lease,  notified 
the  landlord  before  the  expiration  of  the  prior 
lease  that  be  woald  surrender  the  premises  at 


the  expiration  of  tbe  prior  lease.  Tlie  landlord 
did  not  object  to  the  surrender,-  nor  notify  the 
tenant  that  he  would  be  liable  JFor  the  rent  for 
the  year,  but  made  efforts  to  procure  other  ten- 
ants. Held  to  show,  as  a  matter  of  law,  a  sur- 
render of  the  lease  and  an  acceptance  thereof. 

[Bd.  Note. — For  other  cases,  see  I>andlord  and 
Tenant.  Cent  Dig.  H  352,  364;  Dec.  Dig.  g 
109.»] 

Appeal  from  Circuit  Court  Leflore  Coun- 
ty;   Sydney  Smith,  Judge. 

"To  be  officially  reported." 

Action  by  Samuel  J.  Stein  against  tbe 
Byman-Lewls  Company.  From  a  judgment 
for  defendant  rendered  after  tbe  court  gave 
a  peremptory  Instruction  for  defendant, 
plaintiff  appeals.    Affirmed. 

Plaintiff  brought  suit  against  defendant  for 
rent  on  storehouses  for  tbe  year  beginning 
April  14,  1906.  He  based  his  right  of  re- 
covery on  an  alleged  verbal  contract  made 
the  latter  part  of  the  year  1905.  He  after- 
wards reduced  this  contract  to  writing  and 
brought  it  to  defendant  for  signature,  but  de- 
fendant declined  to  sign  it  Later,  about  the 
latter  part  of  December,  1905,  defendant  In- 
formed plaintiff  that  be  would  be  ready  to 
surrender  the  buildings  at  tbe  expiration  of 
the  then  existing  lease,  April  14,  1906.  It 
was  not  shown  that  plaintiff  objected  to  tbe 
surrender,  or  that  be  gave  defendant  any 
notice  that  he  expected  to  hold  him  for  tbe 
rent  for  the  following  year ;  but,  on  the  con- 
trary, be  made  efforts  to  get  other  tenantti 
for  the  building. 

Gwln  &  Mounger,  for  appellant  Gardner 
&  Wblttlngton,  for  aM>ellee. 

WHITFIELD,  0.  J.  We  think  tbe  testi- 
mony shows  there  was  a  valid  verbal  lease, 
made  for  the  year  from  tbe  14tb  of  April, 
1906,  to  the  14tb  of  April,  1907.  Indeed, 
counsel  for  appellee  do  not  seriously  combat 
this  contention.  But  we  also  think  that  the 
testimony  shows  a  surrender  of  this  lease 
and  an  acceptance  of  tbe  surrender  by  th« 
lessor,  Stein.  There  Is  nowhere  In  tbe  rec- 
ord any  suggestion  that  Stelu  ever  gave  tbe 
appellee  any  notice  that  be  would  bold  it  for 
the  rent  for  the  year.  In  the  case  of  Auer 
V.  Penn,  99  Pa.  370,  44  Am.  Rep.  114,  It  ap- 
peared that  tbe  lessor  declined  to  accept  tbe 
surrender,  and  notified  the  lessee  that  be 
would  bold  him  for  the  rent  In  the  case  of 
Alsup  V.  Banks,  68  Miss.  664,  9  South.  895, 
13  L.  R.  A.  598,  24  Am.  St  Rep.  294,  It  also 
appeared  that  the  lessor  refused  to  accept 
the  surrender,  and  notified  the  administrator 
that  he  would  bold  the  estate  of  the  lessee 
for  the  rents.  In  the  case  of  Kieman  v.  Ger- 
main, 61  Miss.  498,  It  was  counted  on  as  a 
most  Important  fact  that  no  bint  was  given 
the  lessee  by  the  lessor,  that  there  was  no 
objection  to  bis  leaving  tbe  premises,  or  that 
any  attempt  would  be  made  to  bold  him  for 
the  rent  afterwards.  In  24  Cyc.  p.  1374,  It 
Is  said  that  an  absolute  and  unqualified  tak- 
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Ing  of  possessloii  sbowB  an  acceptance,  un- 
less the  landlord  indicates  to  tbe  tenant  bla 
purpose  to  hold  him  liable  for  tbe  rent. 
Again,  in  paragraph  4,  p.  1376,  and  in  para- 
graph 6,  same  page,  tbe  failure  to  notify  the 
tenant  that  he  will  rent  tbe  premises  on  tbe 
tenant's  account  is  counted  on  as  an  im- 
portant fact  See,  also,  the  notes  to  these 
pages  of  Cyc.,  and  see,  especially.  White  v. 
Berry,  24  B.  I.  74,  52  Atl.  682,  and  DuCTy  r. 
Day,  42  Mo.  App.  638,  and  the  cases  cited  in 
note  25,  p.  1375;  one  of  them  being  our  own 
case  of  Alsup  v.  Banks,  supra. 

What  does  or  does  not  constitute  a  sur- 
render of  the  lease  and  an  acc^tance  there- 
of must  be  determined  from  all  the  facts  in 
each  particular  case.  Without  stating  In  de- 
tail all  the  testimony  on  that  point  In  this 
case,  we  think  it  is  a  fair  deduction  from  tbe 
testimony  that  there  was  such  a  surrender 
here,  and  an  acceptance  of  it,  especially  in 
view  of  the  fact  that  the  appellant  never  no- 
tified the  lessee  at  any  time,  not  even  after 
receiving  the  notification  in  December,  1905, 
that  they  would  not  renew  the  lease,  that  he 
expected  to  hold  the  lessee  for  the  rent  On 
*he  whole  case,  we  think  the  peremptory  in- 
struction was  properly  given. 

Affirmed. 

(96  Miss.  1) 

GBAT  V.  ROBINSON.    (No.  13,604.) 
(Supreme  Court  of  Mississippi.    Jan.  18,  1909.) 

1.  Gaming    (8   49*)  —  Evioencb  —  Wageeino 
cjontbacts— c50rs1dbbati0n. 

In  an  action  on  a  promissory  note  given  by 
defendant  in  settlement  of  losses  sustained  In 
purchases  for  future  delivery  tiirongh  a  cotton 
broker,  evidence  held  to  show  that  the  sales  did 
not  contemplate  actual  delivery,  bat  were  wa- 
gers on  the  future  price  of  cotton. 

[Ed.  Note.— For  other  cases,  see  Oaming,  Dec. 
Dig.  I  49.»] 

2.  Biixs  AND  Notes  (8375*)— WagebingCos- 
TBAOTS— Notes— Bona   Fide  Ptjbchasers. 

A  note  payable  to  bearer,  given  for  debts 
Incurred  under  contracts  for  tbe  purchase  of 
•"futures,"  which  contracts  Ann.  Code  1882,  8 
2117,  provides  shall  be  unenforceable  and  shall 
not  be  a  valid  consideration  for  any  promise, 
cannot  be  enforced  against  tbe  maker,  even  by 
an  innocent  transferee  for  value. 

[EM.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Di?.  f  975;  Dec.  Dig.  8  375;* 
Gaming,  Cent.  Dig.  8  44.] 

Appeal  from  Circnit  Court,  Alcorn  Coon^ 
ty;  E.  O.  Sykes,  Judge. 

"To  be  officially  reported." 

.Action  by  W.  C.  Gray  against  S.  H.  Robin- 
son. From  a  judgment  for  defendant  plain- 
tiff appealed.    Affirmed. 

One  George  Hazard,  doing  business  as  the 
Corinth  Brokerage  Company,  was  engaged  in 
buying  and  selling  cotton  for  future  delivery. 
Among  bis  customers  was  S.  H.  Robinson, 
appellee  here,  who  had  numerous  dealings 
with  said  company.  So  far  as  the  record  dis- 
closes, in  all  the  dealings  between  these  par- 


ties no  actual  cotton  was  ever  received  or 
delivered  by  either  of  them,  but  all  settle- 
ments were  made  on  the  difference  between 
the  contract  price  and  the  price  at  the  time 
of  settlement  On  June  28,  1906,  Robinson's 
losses  amounted  to  $2,600,  for  which  be  gave 
Hazard  his  notes,  payable  to  bearer,  one  of 
which,  for  $1,000,  Hazard  assigned  for  value 
received  to  Gray,  the  appellant  here,  who, 
after  Robinson's  refusal  to  pay  the  same,  in- 
stituted suit  to  recover  thereon.  Appellee 
filed  a  plea  of  tbe  general  issue,  and  also  a 
special  plea  setting  forth  the  fact  that  tbe 
transactions  In  the  settlement  of  which  said 
notes  were  given  were  gambling  transactions 
and  condemned  t>y  section  2117  of  the  An- 
notated Code  of  1892,  which  was  in  force  at 
the  time  said  transactions  were  made.  Ap- 
pellant demurred  to  this  latter  plea,  the 
demurrer  was  overruled,  and  issue  In  short 
was  Joined  on  said  second  plea.  .  After  bear- 
ing all  the  testimony  for  both  plaintiff  and 
defendant  the  court  granted  a  peremptory 
instruction  to  find  for  defendant  and  tbe 
plaintiff  appeals. 

There  are  two  assignments  of  error  relied 
upon  for  reversal:  First  regarding  tbe  ac- 
tion of  the  court  in  overruling  appellant's 
demurrer  to  tbe  second  plea,  because  Gray 
was  an  Innocent  purchaser  for  value  of  tbe 
note  sued  on,  which  fact  the  plea  does  not 
deny;  and,  second,  the  granting  of  the  per- 
emptory Instruction.  In  support  of  this 
second  ground,  appellant  r^es  upon  tbe  tes- 
timony of  Hazard  that  it  was  tbe  intention 
of  tbe  parties  to  receive  and  deliver  tbe 
actual  commodity  bought  and  sold,  and  the 
fact  that  in  the  confirmation  of  the  transac- 
tions there  is  a  stipulation  as  follows :  "We 
receive  no  orders  except  with  tbe  under^ 
standing  that  the  actual  delivery  of  the  prop- 
erty bought  or  sold  is  in  all  cases  contem- 
plated and  understood."  Robinson  denies 
that  there  was  any  intention  on  bis  part  to 
deal  with  the  actual  commodity,  and  the 
proof  fails  to  show  a  delivery  of  actual  cot- 
ton in  any  of  the  transactions  between  them ; 
but  every  settlement  was  made  upon  tbe 
difference  between  the  contract  price  and  the 
price  at  the  time  of  settlement  This  seems 
to  have  been  the  case,  not  only  with  appel- 
lee, but  with  all  other  persons  dealing  with 
Hazard. 

Lamb  &  Johnston,  for  appellant  Geo.  T. 
Mitchell,  for  appellee. 

WHITFIELD,  C.  J.  It  is  held  In  Montjoy 
V.  Delta  Bank,  76  Miss.  402,  24  South.  870. 
that  "a  contract  violative  of  public  policy, 
or  of  a  positive  rule  of  law,  or  against  good 
morals,  will  not  be  enforced,  even  at  the 
suit  of  an  Innocent  transferee,  although  It  be 
evidenced  by  a  promissory  note  payable  to 
bearer."  It  was  held  in  Campbell  v.  Na- 
tional Bank,  74  Miss.  526,  21  South.  400,  23 
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SoutlL  25,  that  "a  contract  for  the  payment 
of  differences  In  prices,  arising  out  of  tbe 
rise  and  fall  in  the  market  price  atrave  or 
below  the  contract  price.  Is  a  wager  on  the 
tntare  price  of  the  commodity,  and  is  there- 
fore Invalid."  It  is  perfectly  plain,  from  the 
testimony  In  this  caa«k  that  tbe  contracts 
here  were  exactly  ot  tbla  latter  kind.  Not 
one  bale  of  actual  cotton  la  shown  to  luve 
been  delivered  in  tbe  four  years  of  dealing. 
The  Judgment  is  affirmed. 

FLETOHER,  J.,  takes  no  part  In  tbe  ded- 
■ton  of  this  cause. 


(MHIas.  US) 

ANDERSON  v.   BfAXWBLL.     (No.   18,573.) 

(Supreme  Ck>nrt  of  MiasiasippL    Feb.  1,  1900.) 

Appkai.  ahd  SiBBOB   ({   171*)  —  Bxvixw  — 
Gbourds  Not  Suookstxd  Bklow. 

Appellant  cannot  challenge  tbe  result  of 
fbt  tnal  upon  a  tbeoiy  not  sngeested  below, 
vbere  the  case  was  trie4i  withont  objection  upon 
testimony  and  instmctions  recognizing  tbe  reg- 
nlarity  of  tbe  proceedings  and  the  competency 
of  the  testimony. 

[Bd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  1053-1066;    Dec.  Dig.  i 

Appeal  from  Circuit  Court,  linooln  0>xm> 
tr;  M.  H.  Wilkinson,  Judge. 

Action  between  J.  R.  Anderson  and  W.  J. 
Maxwell.  From  the  Judgment,  Anderson  ap- 
peals.   Affirmed. 

J.  W.  CasaeAy  and  J.  A.  Naul,  for  appel> 
lant    P.  Z.  Jones,  for  appellee. 

FLBTCHER,  J.  This  case  was  tried  In 
the  drcoit  court  without  objection  upon  tes- 
timony and  instructions  wUch  recognized  the 
Kgnlarity  of  the  proceedings  and  the  compe- 
tency of  the  testimony.  In  this  court  it  is 
•ought  for  tbe  first  time  to  cliallenge  the  re- 
mit of  tbe  trial  upon  grounds  never  suggest- 
ed in  tbe  conduct  of  the  case  below.  We 
blnk  it  is  too  late  to  alter  the  scope  of  the 
lasoe  or  the  course  of  the  pleadings.  Ap- 
pelant must  stand  upon  the  record  whldi  he 
made  in  the  circuit  court 

Affirmed* 


<M  Um.  863) 

BAILHT  V.  STATE.    (No.  18,627.) 
(Snpreme  Court  of  MississippL    Feb.  1,  1909.) 

1  CumirAi.  Law  (|  842* )   —   New  Trial  — 
GsocKps— Nbwlt  Disco vEBEt)  EvinBucK. 
A  a?w  trinl  will  not  be  granted  for  newly 

fineoTer^  eTJdenof  Impeaching  one  of  the  wit- 

ar~i»  fnr  the  ftnte. 
nil    Note.— For    other    cases,    see    Criminal 

Uw,  Cent  Dig.  i  2331 ;   Dec.  Dig.  i  912.*] 

Z.  OtuattMi,  LiAW  (§  413*)— Btihe^^ce— Seu- 

SKBVTKO     DKCL,ABATI0M&— .\DMIKSIOILtTT. 

Proof  that  accused  had  while  mvaiiinB  trial 
as  oppoftonfty  to  escape  from  prison,  but  de- 
tlbiFd  to  do  so,  and  named  tbe  atierilf  of  the 
arape  of  a  fellow  prisoner,  U  ioaiimiasible  as 


seif-serviag,  though  the  state  prevloosly  showed 
the  flight  of  accused  immediately  after  tbe  com- 
mission of  the  offense  and  prior  to  liis  impris- 
onment 

[E)d.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  fS  930,  931 ;   Dec.  Dig.  |  413.*J 

Appeal  from  Circuit  Court,  Monroe  Coun- 
ty; B.  O.  Sykes,  Judge. 

Bud  Bailey  was  convicted  of  manslaughter, 
and  he  appeals.    Affirmed. 

Leftwlch  &  Tubb,  for  appellant  Geo.  But- 
ler. Asst  Atty.  Gen.,  for  the  State. 

FliBTCHER,  J.  We  cannot  reverse  this 
case  on  account  of  the  court's  action  in  re- 
fusing to  set  aside  the  verdict  on  the  ground 
of  newly  discovered  evidence.  Such  evidence 
tended  only  to  impeach  tbe  evidence  of  the 
witness  McDendon,  by  no  means  the  only,  or 
Indeed  the  strongest,  witness  for  the  state. 
The  rule  is  well  established  that  a  new  trial 
will  not  be  granted  on  the  ground  of  newly 
discovered  evidence,  the  only  effect  of  which 
Is  to  impeach  the  credibility  of  a  witness. 
Moore  ▼.  Chicago,  etc  B.  B.  Co.,  59  Miss. 
243. 

Tbe  only  other  question  seriously  pressed 
is  ttiat  the  court  erred  in  refusing  to  admit 
evidence  to  sbow  that  the  defendant  had  an 
opportunity  to  escape  from  prison,  and  not 
only  declined  to  do  so,  but  actually  warned 
the  sheriff  of  the  escape  of  a  fellow  prisoner. 
This  testimony  was  offered  after  tlie  state 
bad  proven  the  flight  of  the  prisoner  im- 
mediately following  the  Ix>micide.  It  should 
be  stated  that  the  defendant  was  permitted 
to  explain  this  flight  fully,  and  that  the  evi- 
dence excluded  related  to  a  matter  which 
transpired  some  time  after  the  defendant 
bad  surrendered,  and  was  entirely  distinct 
and  independent  of  the  first  occurrence.  It 
is  argued,  and  the  argument  is  sustained  by 
the  great  authority  of  Prof.  WIgmore,  that, 
since  the  state  is  permitted  to  prove  fiight  as 
showing  a  "consciousness  of  guilt,"  tbe  de- 
fendant should  be  permitted  to  prove  a  re- 
fusal to  escape  when  opportunity  offers  as 
showing  a  "consciousness  of  Innocence."  1 
Wigmore  on  ESvldence,  293.  The  learned  text- 
writer,  however,  concedes  that  this  view  is 
opposed  to  the  great  weight  of  authority, 
and  with  that  candor  wliich  is  <»e  of  the 
chief  qualities  of  his  great  intellect  appends 
in  the  note  a  list  of  cases  which  utterly  re- 
pudiate and  reject  his  conclusion. 

In  this  Instance  the  majority  of  the  court 
prefers  the  reasoning  and  conclusions  of 
these  cases,  rather  than  tbe  conclusion  reach- 
ed by  the  author.  This  is  not  wholly  because 
of  tbe  number  and  dhstlnctlon  of  the  courts 
so  holding,  but  because  we  think  the  rule  re- 
jecting such  testimony  is  correct  on  prin- 
ciple. If  a  declaration  against  Interest  is  ad- 
mitted, while  a  self-serving  declaration  is  re- 
jected, why  should  It  not  be  true  that  con- 
duct showing  guilt  Is  admissible,  while  con- 
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doct  alleged  to  show  the  oppoeite  to  rejected? 
NoOitng  can  be  better  settled  tban  tbat  a 
litigant  cannot  manufacture  testimony  in  bis 
own  bebalf.  This  Is  but  a  form  of  tbls  fa- 
miliar principle.  If  the  rule  announced  by 
Wlgmore  Is  correct,  a  prisoner  who  deliber- 
ately refuses  to  escape  is  but  availing  him- 
self of  the  opportunity  to  manufacture  testi- 
mony for  himself — a  thing  which  can  never 
be  permitted.  Testimony  as  to  a  damaging 
admission  made  by  a  prisoner  on  trial  is  ad- 
mitted manifestly  because  It  shows  a  con- 
sciousness of  guilt ;  but  it  will  never  be  con- 
tended that  the  same  prisoner  can  proclaim 
his  Innocence  and  have  the  benefit  of  such 
declaration  on  the  trial  as  showing  a  "con- 
sclonsness  of  innocence."  And  yet  in  the 
opinion  of  the  majority  of  the  court  there 
can  be  no  logical  distinction  between  acts  and 
words  In  this  connection. 

Chief  Justice  WHITFIBI/D,  while  difTer- 
Ing  from  the  majority  on  this  point,  and 
agreeing  with  Wlgmore's  announcement  of 
the  rule,  does  not  regard  sncb  evidence  as  of 
high  value  one  way  or  the  other,  and  there- 
fore concurs  in  the  result,  since,  as  be  thinks, 
the  guilt  of  the  defendant  is  manifest,  and 
the  result  could  not  possibly  have  been  atTect- 
ed  by  this  error  of  the  court. 

AfiSrmed. 

(94  Miss.  226) 

BACOT  V.  STATE.     (No.   13,622.) 
(Supreme  Court  of  Mississippi.    Jan.  25,  1009.) 
INTOXICATINO   LiQUOBS  («    229*)— Unlawfoi, 

Sales— Pbosecdtions-^ood  Faith  of  Ac- 
cused—Evidence— Admissibilitt. 

Aside  from  the  exception  in  the  case  of 
pharmaceutical  preparations,  the  law  punishes 
the  fact  of  selling  intoxicants,  regaraless  of 
the  intent  of  the  seller;  and  hence,  in  a  trial 
for  nnlawfully  selling  liquor,  evidence  that  the 
liquor  was  represented  to  accused  to  be  non- 
intoxicating  and  that  be  believed  It  to  be  so 
was  inadmissible. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  |  289 ;   Dec.  Dig.  |  229.*] 

Appeal  from  Circuit  Conrt,  Pike  County; 
M.  H.  Wilkinson,  Judge. 

Albert  Bacot  was  convicted  of  tbe  nnlaw- 
ful  sale  of  Intoxicants,  and  ai^ieals.  Af- 
firmed. 

Appellant's  defense  was  tbat  be  was  dis- 
pensing a  drink  represented  to  him  as  being 
nonintoxlcatlng,  and  believed  by  him  to  be 
nonlntoxlcatlng.  On  appeal  he  assigned  as 
error  tbe  refusal  of  the  conrt  to  permit  tes- 
timony to  this  effect 

Clem  V.  Ratcliff  and  Quln,  Williams  & 
Nlles,  for  appellant  Geo.  Butler,  Asst  Atty. 
Oen.,  for  the  State. 

FLETCHER,  J.  This  case  Is  totally  un- 
like the  cases  of  King  v.  State,  58  Miss.  737, 
38  Am.  Rep.  844.  Bertrand  v.  State,  73  Miss. 
61,  18  South.  545,  and  Goode  v.  State,  87 
Miss.  495,  40  South.  12,  cases  dealing  with 


the  sale  of  compounds  to  be  used  exclusively 
for  medical  purposes.  In  tbat  class  of  cases 
the  substance  was  not  offered  for  sale  as  a 
beverage,  but  as  a  medicine,  and  the  good 
faith  of  tbe  merchant  was  properly  in  Issue. 
But  In  this  case  tbe  so-called  "phosphate" 
was  kept  for  sale  and  sold  as  a  beverage, 
and  in  such  cases  the  seller  must  take  the 
risk  and  bear  the  consequences  if  tbe  fluid 
dispensed  Is  in  fact  Intoxicating.  Aside  from 
tbe  well-known  exception  In  the  case  of 
pharmaceutical  preparations,  tbe  law  pun* 
Isbes  the  fact  of  selling  intoxicants,  regard- 
less of  the  Intent  of  the  seller.  He  must  see 
to  It  that  the  beverages  be  dispenses  are  non- 
alcoholic to  tbe  extent  that  intoxication  la 
any  degree  will  not  be  produced  by  even  ex- 
cessive consumption  of  the  beverage.  The 
circuit  Judge  was  correct  in  excluding  evi- 
dence and  refusing  instructions  relative  to 
the  good  faith  of  the  appellant 

We  take  occasion  to  say  that  the  sale  of 
Intoxicating  liquors,  disguised  under  unusu- 
al names  and  unfamiliar  labels,  will  not  be 
encouraged  by  tbte  court 

Affirmed. 


KING  V.  STATE.    (No.  13,640.) 
(Supreme  Court  of  Mississippi.    Jan.  25.  1909.) 

Homicide  (§  340*)— Assadlt  with  Intent  to 
KiLi^-lNSTHucnoNS— Appicai,  and  Ebbob— 
Habmless  Ebror. 

Where,  in  a  trial  for  assault  with  intent  to 
kill,  it  appeared  tbat  prosecutor  was  assaulted 
and  shot  on  the  porch  of  his  home,  in  the  pres- 
ence of  his  wife  and  guests,  by  accused,  nnder 
circumstances  showing  heither  provocation  nor 
justification,  and  the  evidence  demonstrated  ac- 
cused's guilt  beyond  all  doobt,  an  instmctioa 
that  if  accused  went  to  prosecutor's  house,  car- 
rying concealed  a  deadly  weapon,  for  tbe  pur- 
pose of  using  it  if  necessanr,  to  overcome  pros- 
ecutor, and  provoked  a  dimculty  with  prosecu- 
tor, striking  him,  and  during  the  encounter  used 
the  weapon,  he  was  gnilty,  even  though  he  shot 
in  self-oefense,  though  erroneous,  was  not  re- 
versible error;  it  not  being  probable  tbat  the 
jury  would  ever  reach  any  other  conclusion 
than  that  accused  was  gnilty. 

[HM.  Note.— For  other  cases,  see  Homicide, 
Dec.  Dig.  {  340.*] 

Appeal  from  Circuit  C!ourt  Hinds  County  ; 
W.  H.  Potter,  Judge. 

E.  L.  King  was  convicted  of  assault  and 
battery  with  Intent  to  kill,  and  appeals.  Af- 
firmed. 

The  record  discloses  the  following  state 
of  facts:  Appellant's  wife  ovnied  two  resi- 
dences adjoining  one  another.  One  was  oc- 
cupied by  appellant  and  bis  wife,  and  one 
by  Ware  and  wife.  In  which  they  ran  a 
boarding  house,  and  at  which  appellant  and 
bis  wife  took  their  meala  On  the  morning 
of  tbe  day  of  tbe  shooting,  after  Ware  had 
left  tbe  bouse  for  work,  appellant  had  some 
words  with  Mrs.  Ware  about  taking  certata 
food  off  of  tbe  toble  for  his  dog  before  tbe 
other  boarders  bad  eaten.     About  dark  od 


*For  otbcr  «uea  se*  lam*  topic  and  section  NUMBER  In  Dec.  *  Am.  Digs.  U07  to  date,  *  Reporter  Indexaft 


Digitized  by  LjOOQIC 


Miss.) 


CUMBERLAND  TELEPHONE  &  TELEGRAPH  CO.  ▼.  PAINE. 


229 


that  day  appellant  came  home,  and  saw 
Ware  on  bis  front  i>orcb,  and  mentioned  to 
him  tbe  dlfflcnlty  of  that  morning  with  his 
wife.  Hot  words  ensued,  and  appellant  as- 
saulted Ware,  and  a  fight  followed.  Finally 
Ware  got  on  top  of  appellant  and  struck  him 
In  tbe  face  several  times,  and  then  got  bold 
of  bis  bands  and  asked  him  if  he  was  sat- 
Isfled;  appellant  replying  that  U  he  did  not 
let  him  up  he  would  kill  him.  Ware  would 
not  let  him  up,  and  appellant  drew  his  pistol 
and  fired  three  shots,  one  of  which  took  ef- 
fect Appellant  says  Ware  was  striking  him 
over  tbe  bead  with  a  chair  rocker  at  the 
time  be  fired.  Upon  this  state  of  facts  the 
court  gave  the  following  instruction  for  the 
state :  "No.  4.  The  court  Instructs  the  Jury, 
for  tbe  state,  that  if  yon  believe  from  tbe 
evidence  beyond  all  reasonable  doubt  that 
King,  the  defendant,  called  at  Ware's  house 
and  provoked  a  difficulty  with  Ware  by  strik- 
ing Ware  with  his  fist,  and  that  at  tbe  same 
time  he  carried  with  him  concealed  upon  bis 
person  a  deadly  weapon,  and  that  the  weap- 
on was  carried  to  Ware's  bouse  for  tbe  pur- 
pose to  use,  if  necessary,  and  that  King  en- 
tered Into  a  combat  with  Ware,  Intending  to 
use  tbe  deadly  weapon  If  It  became  neces- 
sary to  overcome  Ware,  and  during  the 
course  of  the  encounter  he  did  so  use  tbe 
deadly  weapon,  then  King  Is  guilty  as  charg- 
ed in  the  Indictment ;  and  this  is  true,  even 
tbongb  tbe  jury  believe  ftom  tbe  evidence 
that  King  shot  Ware  In  self-defense." 

W.  J.  Groom,  for  appellant.  Geo.  Butler, 
Asst  Atty.  Gen.,  for  tiie  State. 

MAYES,  J.  Instruction  No.  4,  given  for 
the  state,  is  error;  but  in  view  of  the  facts 
of  this  case,  which  demonstrate  guilt  beyond 
all  doubt.  It  does  not  constitute  reversible 
error,  since  it  is  Improbable  that  a  jury 
would  ever  reach  any  other  conclusion.  This 
is  the  only  error  assigned  which  we  deem 
necessary  to  discuss  in  any  way.  In  the 
light  of  tbe  record  made  here,  where  a  man 
is  assaulted  and  shot  In  bis  own  home,  on 
his  own  porch,  in  tbe  presence  of  his  wife 
and  gueste,  under  circumstances  which  show 
neither  provocation  nor  Justification,  tbe  er- 
ror would  have  to  be  a  glaring  one  to  cause 
the  court  to  reverse. 

Affirmed. 

(M  Ml».  8S3) 

CUMBEJRLAND  TBLFJPHONB  &  TELE- 
GRAPH CO.  V.  PAINE.     (No.  13,660.) 

(Scpreme  Court  of  Mississippi.    Jan.  2.5,  1909. 
Saggeation  of  Error  Overruled  Feb. 

8,  1909.) 

Tklbokaphs  awd  Telephones  (|  69*)— Ac- 
tions FOB  Damages— Punitive  Damaoes. 
Where,  the  State  Railroad  Commission  hav- 
ing aboliehed  free  county  telephone  service  and 
Bxed  the  charges  therefor,  a  telephone  company 
seat  a  general  circular  to  the  managers  of  all 
of   its    exchanges    to    discontinue    free   county 


service  and  to  be  governed  by  the  rules  of  tbe 
commission,  and  tbe  manager  of  an  exchange 
followed  the  direction  without  knowing  that  the 
franchise  of  the  telephone  company  in  that  city 
required  it  to  extend  free  county  service  to  its 
patrons,  but  as  soon  as  the  conflict  was  called 
to  his  attention  took  the  matter  ap  with  the 
home  office,  after  which  free  county  service  was 
properly  established,  and  it  did  not  appear  that 
the  operator,  in  refusing  a  patron  free  county 
service,  was  otherwise  than  courteous,  the  tele- 
phone companv  cannot  be  held  liable  for  puni- 
tive damages  tor  such  refusal. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Dec.  Dig.  $  69.*] 

Appeal  from  Clrctilt  Court,  Monroe  Coun- 
ty; E.  O.  Sykes,  Judge. 

Action  by  Geo.  C.  Paine  against  tbe  Cum- 
berland Telephone  &  Telegraph  Company  for 
punitive  damages  on  account  of  tbe  refusal 
of  tbe  operator  in  the  exchange  at  Aber- 
deen, Miss.,  to  give  plaintier  connection  with 
a  party  in  Amory,  Miss.,  unless  be  paid  tbe 
sum  of  10  cents  for  the  service.  From  a 
Judgment  for  plaintiff  in  tbe  sum  of  |200, 
defendant  appeals.    Reversed  and  remanded. 

Plaintiff  based  bis  claim  for  damages  on 
tbe  terms  of  a  franchise  granted  by  tbe  city 
of  Aberdeen  to  the  telephone  company,  as 
set  forth  in  an  ordinance  of  said  city,  and 
which  provided  that  "there  shall  be  a  free 
Intercommunication  between  Aberdeen  and 
other  subscribers  in  Monroe  county."  Aber- 
deen and  Amory  were  both  in  Monroe  coun- 
ty, and  plaintiff  was  a  subscriber  of  said 
telephone  company,  and  tbe  party  whom  be 
called  at  Amory  was  also  a  subscriber  of 
said  telephone  company.  Plaintiff  put  In 
his  call,  and  was  told  by  tbe  girl  at  tbe  ex- 
change that  be  would  have  to  pay  tbe  sum 
of  10  cents.  He  told  her  that  be  was  enti- 
tled to  free  county  service  by  tbe  terms  of 
tbe  contract  with  tbe  telephone  company, 
and  was  advised  by  her  that  they  bad  In- 
structions from  tbe  home  office  to  discon- 
tinue tbe  free  county  service,  and  she  there- 
fore refused  him  tbe  connection,  and  be 
brought  suit  for  damages. 

No  actual  damages  are  claimed  to  have 
been  sustained,  and  the  telephone  company 
defended  upon  tbe  ground  that  tbe  charge 
In  this  instance  was  an  oversight,  and  set 
up  tbe  fact  that  the  Mississippi  Railroad 
Commission  had  made  an  order  abolishing 
what  was  known  as  free  county  service 
throughout  the  state  of  Mississippi,  which 
bad  hitherto  been  established  by  order  of 
the  commission,  and  fixing  the  charges  which 
the  telephone  company  could  exact  for  serv- 
ice Ijetween  exchanges  in  the  same  county, 
and  that  after  this  order  of  the  Railroad 
Commission  was  made  tbe  company  sent  in- 
structions to  all  its  exchanges  to  discontinue 
free  county  service  in  accordance  with  the 
order  of  the  Railroad  Commission.  The 
manager  of  the  exchange  at  Aberdeen  re- 
ceived a  copy  of  these  Instructions,  and  as 
soon  as  be  found  out  that  they  were  In  con- 
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flict  with  the  franchise  granted  by  the  city 
of  Aberdeen  he  wrote  to  the  manager  about 
It  and  received  Instmctlons  to  put  back  In- 
to effect  the  old  tree  county  serylce.  How- 
ever In  the  meantime  plaintiff  had  been  re- 
fused this  service;  it  being  claimed  by  de- 
fendant that  the  refusal  was  the  result  of 
Ignorance,  and  no  malice  or  discourtesy  hav- 
ing been  shown  toward  plaintiff,  the  mana- 
ger and  operator  at  Aberdeen  claiming  to 
have  acted  under  instructions  from  the  home 
ofSce. 

Harris  ft  Willing,  for  appellant  McFar- 
land  &  McFarland,  for  appellee. 

FLETCHER,  J.  The  sole  question  pre- 
sented for  decision  in  this  case  was  the  ac- 
tion of  the  trial  court  In  submitting  to  the 
jury  the  question  of  punitive  damages. 
While  it  may  be  tme  that  the  appellant 
company,  under  Its  contract  with  the  city 
of  Aberdeen,  was  under  the  legal  duty  of 
furnishing  to  all  its  local  subscribers  free 
connection  with  all  its  other  telephones  in 
Monroe  county,  yet  there  is  totally  wanting 
in  this  case  any  element  of  willful,  malicious, 
fraudulent,  or  oppressive  wrongdoing.  The 
general  officers  of  the  company  did  no  more 
than  to  promulgate,  in  a  general  circular  ad- 
dressed to  all  its  Mississippi  managers,  the 
then  recently  adopted  order  of  the  Missis- 
sippi Railroad  Commission  authorizing  the 
abolition  of  free  county  service,  with  a  direc- 
tion to  all  employes  that  they  should  be  gov- 
erned by  these  new  rules.  The  local  mana- 
ger simply  followed  instructions,  in  igno- 
rance of  the  conflict  between  these  rules  and 
the  contract  which  the  company  bad  with 
the  city  of  Aberdeen.  As  soon  as  this  con- 
flict was  called  to  his  attention,  he  took  the 
matter  up  with  the  home  office,  and  the  free 
county  service  was  promptly  re-established 
in  Aberdeen.  There  Is  no  pretense  that  the 
operator  was  otherwise  than  polite  and  cour- 
teous to  Mr.  Paine,  and  we  cannot  see  any 
ground  for  the  imposition  of  punitive  dam- 
ages. 

It  was  error  to  permit  the  jury  to  inflict 
such  damages,  and  for  that  reason  the  case 
Is  reversed  and  remanded. 


DONALD  BROS.  MERCANTILE  00.  v. 
MARSH.  (No.  13,698.) 

(Supreme  Conrt  of  Mississippi.    Feb.  1,  1009.) 

Appeal  and  Bkbob  ({  635*)— Appbai.  fbom 

Jdstioe's  Coubt— Dismissai,. 

Where  the  transcript  on  appeal  from  the 
dteuit  court  to  the  Supreme  (Jourt  fails  to 
show  that  any  judgment  was  rendered  in  the 
justice's  conrt,  where  the  action  originated,  or 
that  any  appeal  bond  was  given,  the  appeal  will 
be  dismissed  for  want  of  jurisdiction. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  (3ent.  Dig.  {{  2776-2782;    Dec   Dig.  S 


Appeal  from  Circuit  Court,  Lawrence 
County;  R.  L.  Bullard,  Judge. 

Action  between  the  Donald  Bros.  Mercan- 
tile Company  and  J.  B.  Marsh.  From  the 
judgment,  the  company  appeals.  Appeal  dis- 
missed. 

J.  B.  Sullivan,  for  appellant  G.  Wood 
Magee,  for  appellee. 

FLETCHER,  J.  The  transcript  in  this 
case,  which  originated  in  the  court  of  a 
justice  of  the  peace,  totally  falls  to  show 
that  any  judgment  was  rendered  in  the  jus- 
tice's court,  or  any  appeal  bond  given.  In 
this  state  of  the  record,  nothing  remains  but 
to  dismiss  the  appeal  for  want  of  jurisdic- 
tion in  this  court  to  consider  tlie  same. 

So  ordered. 


(M  1USS.U6) 
mMBALIi  V.  LOmSVILLB  &  N.  B.  CO. 
(No.  18,764.) 
(Supreme  C>>art  of  Mississippi.     Feb.  8.  1909.) 

JuDOHEWT  (I  597*)— CoHCLUSivmniss— Sput- 
TiNO  Causes  of  Action— Injubt  to  Febson 
AND  Pbopebtt. 

Where  plaintiff  sustained  injuries  both  to 
himself  and  to  his  property  In  a  railroad  cross- 
ing accident  by  the  same  tortious  act,  there 
was  but  one  cause  of  action ;  and  hence  the 
satisfaction  of  a  judgment  recovered  for  in- 
juries to  plaintiff's  horse  and  wagon,  in  which 
no  claim  for  plaintiff's  injuries  was  made,  con- 
stitnted  a  bar  to  plaintiff's  subsequent  action 
for  his  own  injuries. 

[Ed.  Note.— For  other  cases,  see  Judgment 
Cent  Dig.  f  1112;    Dec.  Dig.  I  697.»] 

Appeal  from  Circuit  Court  Harrison  Coun- 
ty;   W.  H.  Hardy,  Judge. 

Action  by  B.  D.  Kimball  against  the 
Louisville  &  Nashville  Railroad  Company. 
Judgment  for  defendant  and  plaintiff  ap- 
peals.   Affirmed. 

J.  H.  Mlze  and  Doty  &  Elmer,  for  appel- 
lant Gregory  L.  Smith  and  Harrt  T.  Smith, 
for  a[^>ellee. 

MAYES,  J.  In  October,  1906,  whUe  at- 
tempting to  drive  across  the  track  of  the 
railway  at  a  public  crossing  in  the  city  of 
Biloxl,  Mr.  Kimball  claims  to  have  been  In- 
jured. For  this  Injury  he  brought  suit  against 
the  defendant  company.  On  the  trial  It  ap- 
peared that  Kimball  had  sued  for  and  recov- 
ered a  judgment  against  the  railroad  company 
for  damage  done  a  horse  and  wagon  by  the 
same  wrongful  act  This  judgment  had  been 
fully  satisfied.  This  suit  is  to  recover  dam- 
ages for  injuries  sustained  to  bis  person  in 
the  same  collision  which  damaged  the  horse 
and  wagon.  Pleas  presenting  this  issue  were 
filed  by  the  railroad  company,  and  the  ques- 
tion of  the  former  recovery  in  a  suit  for  in- 
jury done  bis  property  by  the  same  act  being 
beyond  dispute,  the  court  gave  a  peremptory 
instruction  to  find  for  the  defendant    From 
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this  action  of  the  court  an  am>eal  la  prose- 
rated  here. 

In  the  case  of  Horace  Scott  r.  Sonthem 
Railway,  47  South.  6S1,  miscellaneoos  (pin- 
ion, this  question  was  presented,  and  the 
court  held  that,  where  a  person  sustained 
Injuries  both  to  himself  and  his  property  by 
the  same  tortious  act,  it  gave  rise  to  bat  a 
single  cause  of  action.  There  seems  to  be  much 
conflict  of  authority  on  this  subject,  but  the 
weight  of  better  authority  Is  in  keeping  with 
the  holding  of  this  court  T^e  case  of  King 
T.  Chicago,  M.  &  St.  P.  R.  Co.,  80  Minn.  83, 
82  N.  W.  1113,  60  L.  R.  A.  161,  81  Am.  St 
R^.  238,  Is  a  very  InstmctlTe  case  on  this 
snbject  and  in  the  opinion  and  notes  will 
be  found  a  collation  of  many  authorities. 
In  the  King  Case,  above  referred  to.  In  dis- 
cussing the  question  of  whether  or  not, 
where  one  is  injured  both  in  his  person  and 
property  by  the  same  tortious  act  it  constl- 
tates  more  than  one  cause  of  action,  the 
court  held  that  the  different  Injuries  con- 
stituted separate  items  of  damage,  but  only 
gave  rise  to  one  cause  of  action,  and  further 
held  that  in  such  a  case  "that  rule  of  con- 
struction should  be  adopted  which  will  most 
speedily  and  economically  bring  litigation 
to  an  end,  if  at  the  same  time  it  conserves 
the  ends  of  Justice.  There  is  nothing  to  be 
gained  in  splitting  up  the  rights  of  an  Injur- 
ed party  as  in  this  case,  and  much  may  be 
saved  if  one  action  Is  made  to  cover  the 
subject"  We  quote  the  above  language 
with  unqualified  approval  as  applied  to  this 
case. 

Affirmed. 

94Mln.  S51} 

MOBIIiB,  J.  &  K.  C  R.  CO.  ▼.  BOBBINS 
COTTON  CO.     (No.  13,433.) 

(Supreme  Oonrt  of  Mississippi.     Feb.  1,  1909. 

SoggeBtion  of  Brror  Overruled  Feb. 

8,  1969.) 

Caxriebs  (I  135*)  —  Oabbiaoe  or  Fbkiobt  — 

Failubk  to  Dkuver— Damaoeb. 

In  an  action  against  a  carrier  for  the  value 
ef  eotton  defendant  failed  to  deliver  to  plain- 
tilfs.  plaintiffs  are  entitled  to  recover  only  the 
market  valne. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Ont  Dig.  I  600;  Dec.  Dig.  {  135.*] 

Appeal  from  Circuit  Court  Union  County; 
W.  A.  Boane,  Judge. 

Action  by  the  Bobbins  Q>tton  Company 
against  the  Mobile,  Jackson  &  Kansas  City 
RaUroad  Company.  Judgment  for  plaintiff, 
and  defendant  api)ealB.  Reversed,  and  cause 
remanded. 

Flowers  &  Whitfield  and  Geo.  W.  May,  for 
q>pellant    CL  liee  Cmm,  for  appellee. 

WHITFIHLD,  01  J.  The  appellee  sued  the 
appellant  to  recover  the  value  of  17  bales  of 
cotton  which  it  Is  alleged  the  appellant  had 
failed  to  deliver  to  it  according  to  its  contract 


manifested  by  bills  of  lading  set  out  In  the 
record.  The  testimony,  we  think,  establishes 
sufficiently  the  failure  to  deliver  the  cotton 
sued  for.  The  plaintiff  attached  to  its  dec- 
laration an  exhibit  which  is  a  bill  of  par- 
ticulars, showing  the  various  parties  from 
whom  it  purchased  the  17  bales  of  cotton, 
the  numbers  of  the  bales  of  cotton,  the  places 
of  shipment  of  the  cotton  along  the  line  of 
the  appellant's  railroad,  the  weights  of  the 
cotton,  and  the  prices  paid  by  the  appellee 
for  the  cotton  per  pound,  running  all  the  way 
from  7^  cents  to  10^  cents  per  jMund,  and 
the  value  of  each  bale  of  cotton,  making  in 
the  aggregate  the  amount  paid  by  appellee 
for  the  17  bales  to  be  $796.66.  Not  a  particle 
of  proof  was  introduced  on  either  side  to 
show  what  the  market  value  of  the  cotton 
was  at  the  time  of  the  purchase  and  ship- 
ment Not  a  witness  was  asked  a  question 
in  relation  to  this  market  value  of  the  cot- 
ton. 

The  plaintiff,  whether  inadvertently  oc  not 
wholly  omitted  to  make  this  proof,  and  re- 
lies here  upon  the  proposition  that  since 
there  Is  no  other  evidence  in  the  record  than 
the  prices  paid  by  the  appellee,  that  is  suf- 
ficient evidence  of  such  market  value^  and 
the  plaintiff  obtained  from  the  court  the  fol- 
lowing instruction:  "The  court  instructs  the 
Jury,  for  the  plaintiff,  that  if  they  believe 
from  the  evidence  that  the  plaintiff  bad  de- 
livered to  the  defendant  railroad  company, 
at  the  different  stations  named,  the  17  bales 
of  cotton  alleged  to  have  been  delivered  foi 
shipment  and  that  said  cotton  was  not  de- 
livered to  it  or  to  the  compress  company  for 
it  and  it  did  not  receive  said  cotton  from 
tiie  railroad  company,  nor  any  other  cotton 
in  lieu  thereof,  the  Jury  must  find  for  the 
plaintiff,  and  assess  the  damage  at  the  price 
paid  by  them  for  said  cotton,  and  for  the 
freight  paid  the  railroad  company  thereon, 
and  6  per  cent  interest  per  annum  on  said 
amount  from  the  date  of  said  failure  to  so 
deliver  said  cotton." 

We  cannot  concur  in  the  argument  of  ap- 
pellee In  support  of  this  instruction.  It  is 
very  easy  to  imagine  a  case,  which  might 
very  readily  occur,  in  which  the  purchaser 
of  cotton  might  actually  pay  two  or  three 
times  the  market  value  of  cotton  in  order  to 
meet  some  contract  of  delivery  of  cotton,  up- 
on the  meeting  of  which  contract  bis  credit 
and  business  entirely  depended.  Again,  a 
purchaser  might  pay,  being  a  bad  Judge  of 
cotton,  very  much  more  for  cotton  than  its 
market  value.  Manifestly,  all  that  he  could 
recover  of  the  carrier  for  the  failure  to  de- 
liver would  be,  not  what  he  might  pay,  but 
what  the  market  value  of  the  cotton  waa 

It  follows  that  this  first  instruction  is 
fatally  erroneous,  and  for  that  reason  the 
Judgment  must  be  reversed,  and  the  cause 
remanded. 


*Viir  other 
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(Miss. 


(K  Mlra.  118) 

BARNEY  ft  HINES  ▼.  MOORBV-HAGGERTY 

LUMBE5B  CO.     (No.  13,505.) 
(Supreme  Court  of  Mississippi.     S^b.  1,  1909.) 

Pabtnkbship     (S     208*)  —  Attaohmert  — 
Grounds — Nonbesidencb  of  Pabtneb. 
Code   190C,   i  131.  authorizine  an  attach- 
ment against  partners  by  partnersnip  creditors, 
contemplates   that,   wliere  .one   or   more   of   the 
partners  reside  in  the  state,  an  attachment  can- 
not be  sustained  on  the  ground  of  nonresidence. 
[E3d.  Note. — For  other  cases,  see  Partnership, 
Cent.  Dig.  S  385 ;   Dec.  Dig.  {  208.»] 

Appeal  from  Circuit  Court.  Simpson  Coun- 
ty; B.  L.  Bullard,  Judge. 

Action  by  the  Moore-Haggerty  Lumber 
Company  against  Barney  &  nines.  From  a 
Judgment  for  plaintiff,  defendants  appeal. 
Reversed  and  remanded  In  part,  and  aflBrmed 
In  part. 

The  Moore-Haggerty  Lumber  Company 
sued  out  a  writ  of  attachment,  alleging  that 
the  defendants,  Barney  ft  Hlnes,  were  non- 
residents of  the  state  of  Mississippi,  and 
that  they  fraudulently  contracted  the  debt 
sued  on.  The  writ  of  attachment  was  is- 
sued by  the  clerlt  of  the  chancery  court,  and 
levied  by  the  sheriff  on  a  car  load  of  lum- 
ber in  Simpson  county.  Miss.,  Consigned  to 
Barney  ft  Hines,  Memphis,  Tenn.  The  debt 
sued  on  is  denied  by  defendants,  who  claim 
a  set-off  because  of  certain  freight  charges 
paid  by  them.  It  is  also  shown  by  defend- 
ants that  one  member  of  the  firm,  Barney, 
resided  in  Amite  county,  Miss.,  where  the 
partnership  had  a  branch  office.  The  case 
was  presented  to  the  court,  and  each  side 
aslced  a  peremptory  instruction.  The  court 
gave  a  peremptory  instruction  for  plaintiff 
below.  On  appeal  two  questions  are  pre- 
sented: (1)  Was  the  peremptory  instruction 
for  plaintiff  proper,  under  the  evidence,  as 
to  the  debt  in  dispute?  (2)  Was  it  proper 
for  the  court  to  grant  a  peremptory  instruc- 
tion for  plaintiff  against  defendants  on  the 
attachment  issue.  It  l>elng  shown  that  one 
member  of  the  firm  resides  In  the  state,  even 
though  the  property  levied  on  is  being  ship- 
ped out  of  the  state  to  the  other  member  of 
the  firm? 

0.  M.  Whltworth,  for  appellants.  SuIllTan 
ft  Tally,  for  appellee. 

MAYES,  J.  No  peremptory  Instruction 
should  have  been  given  on  the  attachment 
issue  on  either  of  the  grounds  alleged  in  the 
aflSdavit.  The  first  ground  alleged  that  the 
defendants  were  nonresidents  of  the  state, 
but  the  facts  demonstrate  that  one  of  the 
partners  resided  in  Amite  cotmty,  in  the 
state  of  Mississippi,  and  therefore  this 
ground  of  attachment  necessarily  fails,  since 
section  131  of  the  Code  of  1906  contemplates 
that,  where  one  or  more  of  the  partners  re- 
Bide  in  this  state,  an  attachment  cannot  be 
sustained    on    the   ground    of   nonresidence. 


As  to  the  second  ground,  which  la  that  the 
debt  was  fraudulently  contracted,  etc,  the 
evidence  certainly  does  not  warrant  a  per- 
emptory instruction  as  to  this.  It  follows 
that  the  peremptory  Instruction  given  on  the 
attachment  issue  was  error,  and  for  this 
reason  the  case  is  reversed  and  remanded  on 
this  issue. 

As  to  the  debt  issue,  there  was  a  general 
appearance  entered  and  a  trial  had,  result- 
ing In  a  verdict  for  the  plaintiff,  and  we 
think  properly.  Therefore,  as  to  this  issue, 
the  case  Is  affirmed. 

So  ordered. 


(93  Miss.  2S8) 

MURPHY  T.  HARRIS  et  al.    (No.  13,404.) 
(Supreme  Court  of  MissiRsippi.     Feb.  1,  1909.) 

1.  ExKOtrroBS  Awn  Administbatobs  (S  2.36*) — 
Attobney's  Fees — Obdeb  fob  Patment— 
Validity. 

An  order  requiring  an  administrator  to  pay 
attorney's  fees  for  senMces  rendered  in  the  set- 
tlement of  the  estate,  entered  on  petition  there- 
for, prespnted  and  heard  in  vacation,  without  no- 
tice to  the  administrator,  is  void. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  {  811 ;  Dec.  Dig. 
S  236.*] 

2.  exectjtobs  and  administbators  (5§  423, 
485*)— Attobnbt's  Fees— Obdee  fob  Pat- 
MENT— Validity. 

Code  1906,  f  2131,  providing  that  in  annaal 
and  Snal  settlements  the  administrator  shall  be 
entitled  to  credit  for  reasonable  sums  paid  for 
services  of  an  attorney  in  the  management  of 
the  estate,  gives  a  method  by  which  an  admin- 
istrator may,  with  the  approval  of  the  chancery 
court,  employ  and  pay  an  attorney  for  service 
rendered  without  a  suit  to  establish  the  claim ; 
but  it  has  no  reference  to  a  claim  which  an  at- 
torney seeks  to  enforce  over  the  administrator's 
protest,  and  to  enforce  such  a  claim  resort  must 
be  had  to  an  action  at  law  or  in  equity. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Dec.  Dig.  H  123,  485.*] 

8.  exectjtobs  and  administbators  (j  236*)— 
Attobney's  Fees  —  Obdeb  fob  Payment  — 
Vamdity. 

Code  1906,  {  507,  conferring  powers  on 
chancellors  in  vacation,  does  not  authorize  the 
chancellor  to  hear  and  determine  in  vacation  an 
ex  parte  petition  of  an  attornejr  for  fees  for 
services  for  an  administrator  in  an  actioa 
against  the  administrator ;  and  an  order  made 
in  vacation,  requiring  the  administrator  to  pay 
fees  to  the  attorney,  is  void,  though  the  admin- 
istrator filed  a  petition  to  set  aside  the  order, 
which  petition  was  denied  after  a  hearing  on  no- 
tice. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  i  841 ;  Dec.  I>ig. 
!  236.*] 

Appeal  from  Chancery  Court,  Tallahatchie 
County;   Percy  Bell,  Chancellor. 

Petition  by  C.  E.  Harris  and  another 
against  Bettie  Webb  Murphy,  administra- 
trix of  Smith  Murphy,  deceased,  for  an  or- 
der directing  administratrix  to  pay  petition- 
ers attorney's  fees  claimed  by  them  for  serv- 
ices rendered  in  a  suit  against  administra- 
trix. From  an  order  refusing  to  vacate  or 
modify  an  order  directing  the  payment    of 
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attorney's  fees,  the  administratrix  appeals. 
Reversed,  and  order  allowing  attorney's  fees 
racated,  and  petition  therefor  dismissed. 

The  appellant  was  api>olnted  by  the  chan- 
cery court  of  Tallahatchie  county  adminis- 
tratrix of  the  estate  of  her  deceased  hus- 
band. Smith  Murphy.  Thereafter  the  coun- 
ty of  Tallahatchie  Instituted  suit  In  the  chan- 
cery court  of  said  county  against  Mrs.  Mur- 
phy, administratrix,  and  others,  wherein  the 
county  sought  to  hold  the  iMrtles  liable  for 
tbe  breach  of  a  bond  on  which  appellant's 
Intestate  was  a  surety.  The  appellant  em- 
ployed appellee  Harris,  an  attorney,  to  repre- 
sent her  In  this  suit,  and  afterwards  Harris 
employed  J.  W.  Cutrer,  an  attorney,  as  as- 
sociate counsel.  A  compromise  decree  was 
afterwards  entered  In  this  suit,  and  after 
tbe  rendition  of  this  decree,  without  notice 
to  appellant,  the  appellees,  In  vacation,  filed 
a  petition  asking  the  chancellor  to  allow 
them  a  fee  to  be  imld  by  the  appellant,  ad- 
ministratrix, out  of  the  assets  of  the  estate 
of  Smith  Murphy,  deceased.  No  process  was 
Issued  on  this  petition,  and  no  notice  of  it 
was  given  to  appellant  On  tbe  next  day 
after  the  filing  of  this  petition  the  chancel- 
lor heard  the  same  In  Coahoma  county  on 
the  ex  parte  petition  of  appellees,  and  ren- 
dered a  decree  ordering  appellant,  as  admin- 
istratrix, to  pay  appellees  the  attorney's  fees 
claimed  by  them  for  services  rendered  in 
connection  with  tbe  suit  above  mentioned. 
The  appellant  afterwards  petitioned  tbe 
chancellor  to  vacate  the  said  order,  or  to 
suspend  its  application  until  the  matter 
could  be  fully  heard.  The  chancellor  refus- 
ed to  vacate  the  ordw  or  modify  it,  but 
granted  an  appeal  from  his  decree. 

A.  H.  Stephen  and  McWilUe  &  Thompson, 
tor  appellant  Harris  &  Willing,  for  appel- 
lees. 

FLETCHBB,  J.  The  true  view  of  this 
case  is  to  be  gathered  from  a  consideration 
of  the  case  of  Clopton  v.  Oholson,  53  Miss. 
466,  and  statutes  enacted  subsequent  to  this 
decision.  In  the  Clopton  Case,  which  pre- 
amts  a  careful  review  of  the  whole  subject 
of  attorney's  fees  incurred  at  the  instance 
of  the  administrator  and  on  behalf  of  the 
estate,  it  is  stated  that  an  administrator  is 
ordinarily  without  power  to  Impose  upon 
the  estate  the  primary  obligation  to  pay 
tncb  fees.  That  case  holds  that  when  an 
attorney  has  been  employed  by  a  solvent 
resident  administrator,  the  attorney  must  in 
the  first  instance  look  to  the  administrator 
personally  for  payment  and,  if  tbe  claim  Is 
not  voluntarily  paid,  must  establish  its  va- 
lidity by  appropriate  action  against  tbe  ad- 
ministrator. Thereupon,  after  such  volun- 
tary payment  or  recovery  as  the  case  may 
be,  the  representative  of  the  estate  may  ap- 
l^y  to  the  court  and  receive  credit  for  the 
payment  It  is  further  shown  that  in  cer- 
tain cases,  such  as  the  Insolvency  or  non- 


residence  of  the  administrator,  the  attorney 
may  look  to  the  estate  in  the  first  Instance 
upon  the  principle  of  subrogation;  but  In 
order  to  do  so  he  assumes  the  burden  of 
showing  that  payment  cannot  be  enforced 
against  the  administrator  personally.  This 
being  tbe  attitude  of  the  law  as  established 
by  this  decision,  the  Legislature,  in  1882. 
enacted  a  statute  which  now  appears  as  sec- 
tion 2131  of  the  Code  of  1906.  This  statute 
provides:  "In  annual  and  final  settlements, 
the  executor  or  administrator  shall  be  en- 
titled to  credit  for  such  reasonable  sums  as 
he  may  have  paid  for  the  services  of  an  at- 
torney In  the  management  or  in  behalf  of 
the  estate  If  the  court  be  of  the  opinion 
that  the  services  were  proper  and  rendered 
In  good  faith." 

It  Is  evident  that  this  statute  was  Intend- 
ed to  afford  a  ready  method  by  which  an 
administrator  could  with  tbe  approval  of 
the  chancery  court  employ  and  pay  an  at- 
torney for  services  rendered  on  behalf  of 
the  estate  without  the  necessity  of  resorting 
to  a  suit  against  the  administrator  to  estab- 
lish his  claim.  But  it  is  clear  that  this 
statute  has  no  reference  to  a  claim  contest- 
ed by  the  administrator  and  which  the  at- 
torney seeks  to  enforce  over  the  administra- 
tor's protest  This  statute  has  no  effect  to 
change  or  modify  the  rule  laid  down  In  tbe 
Clopton  Case  in  a  case  like  this,  where  the 
administrator  denies  the  contract  and  dis- 
putes the  Justice  of  the  claim.  When  that 
state  of  case  arises,  resort  must  be  bad  to 
the  general  rule  governing  matters  of  this 
kind.  Now  It  is  perfectly  obvious  that,  in 
tbe  light  of  the  holding  In  the  Clopton  Case, 
appellees  cannot  enforce  their  claim  against 
tbe  estate  through  the  medium  of  an  ex 
parte  petition  presented  and  heard  In  vaca- 
tion. This  is  true  entirely  Independent  of 
the  Important  fact  that  the  petition  as  first 
presented  was  heard  without  any  sort  of  no- 
tice to  the  administratrix.  For  the  last- 
mentioned  reason  alone  the  first  order  would 
be  void.  But  the  Infirmity  lies  deeper  than 
tbe  mere  failure  to  notify  the  administra- 
trix. No  such  demand  as  this  can  be  en- 
forced otherwise  than  by  a  suit  either  at 
law  or  in  pqulty.  Instituted  and  conducted 
precisely  as  other  causes  are  conducted. 
This  Is  not  such  a  matter  In  connection  with 
the  administration  of  an  estate  which  the 
chancellor  may  hear  and  determine  in  vaca- 
tion under  section  507  of  the  Code  of  190G. 
For  this  reason  the  original  proceeding  was 
misconceived,  and  it  was  not  helped  by  the 
fact  that  the  administratrix  filed  a  petition 
to  have  the  former  void  order  set  aside, 
even  though  notice  of  the  pendency  of  this 
latter  petition  was  given  and  affidavits  read 
on  the  hearing.  Causes  In  equity  cannot  be 
beard  on  ex  parte  aflldavlts.  The  trouble 
is  that  appellees  proceeded  upon  tbe  erron^ 
ous  theory  that  the  relief  they  sought  could 
be  granted  as  an  incident  to  and  in  conned 
tion  with  tbe  administration  of  the  estate. 
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The  cause  Is  reversed,  the  order  allowing 
the  attorney's  fee  Is  vacated,  and  the  orig- 
inal petition  dlBmlssed,  without  prejudice  to 
the  right  of  appellees  to  Institute  such  prop- 
er action  as  they  may  be  advised. 


MITCHELL  V.  McGBE  &  ALFORD. 

(No.  13,434.) 

(Supreme  Court  of  Mississippi.    Jan.  18,  1909.) 

1.  Appeal  and  Erbob  (J   1002*)— Vkbdict— 

Review. 

A  verdict  on  conflicting  evidence,  rendered 
porsuant  to  instructions  fairly  presenting  the 
issues,  will  not  be  disturbed  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  »  S9S5-3937;  Dec.  Dig.  S 
1002.»] 

Z  Mabtbb  and  Servant  (S  283*)— Injubies— 

— Evidence— Instructions. 

Where,  in  an  action  bj  a  parent  for  in- 
juries to  his  minor  son,  received  while  employed 
by  defendant  as  offbearer  of  lumber  from  a  rip- 
saw in  a  sawmill,  the  evidence  was  conflicting 
on  the  Issues  whether  the  operation  of  the  saw 
was  hazardous  to  an  inexperienced  person  of 
the  son's  age  and  whether  the  son  was  employ- 
ed in  the  dangerous  occupation  without  the 
parent's  consent,  instructions  that  if  the  worii 
was  not  within  itself  hazardous  for  a  person 
of  the  son's  age  the  jury  would  find  for  de- 
fendant, that  before  plaintiff  could  recover  he 
must  prove  that  defendant  employed  the  son 
without  the  knowledge  of  plaintiff  and  put  the 
•on  at  woric  hazardous  to  a  person  of  his  age, 
and  that  the  injury  resulted  in  consequence  of 
the  worli,  properly  gave  the  jury  the  right  to 
consider  the  whole  situation  as  made  by  the  age 
and  experience  of  the  son,  the  construction  of 
the  saw,  and  the  character  of  the  work  to  be 
performed  by  the  son. 

[Bid.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  {  293.*] 

Appeal  from  Circuit  Court,  Choctaw  Coun- 
ty;   J.  T.  Dunn,  Judge. 

Action  by  J.  Ben  Mitchell  against  McGee 
&  Alford.  From  a  Judgment  for  defendants, 
plaintiff  appeals.    AfQrmed. 

This  was  an  action  for  injuries  to  plain- 
tiff's minor  son,  Claude  Mitchell,  who  was 
empl<^ed  by  defendants,  owners  of  a  saw- 
mill plant  The  declaration  alleged  that 
the  minor  was  employed  without  plaintiff's 
consent  and  placed  at  work  about  a  ripsaw, 
and  while  engaged  in  the  duties  assigned 
him  was  injured  by  the  saw.  Plaintiff  re- 
lied for  recovery  on  the  facts  that  the  oper- 
ation of'  the  ripsaw  was  dangerous  and 
hazardoos  to  an  inexperienced  boy  of  Claude 
Mitchell's  age,  about  16  years,  and  that  he 
was  employed  in  such  dangerous  occupation 
without  his  father's  consent  The  case 
went  to  the  Jury  on  plaintiff's  theory  of  the 
law  under  instructions  of  the  court  and  on 
the  proof  offered  In  evidence,  there  being  a 
conflict  in  the  testimony.  Plaintiff  contended 
that,  when  he  found  his  son  at  work  at  the 
sawmill,  be  gave  his  consent  that  he  re- 
main there  only  on  condition  that  he  be 
placed  at  work  which  was  not  hazardous. 
Defendants  denied  that  there  was  any  such 


agreement,  or  that  plaintiff  made  any  such 
request  in  regard  to  his  son's  employment 

Instructions,  8.  4,  and  6  are  as  follows: 

"No.  3.  The  court  Instructs  the  Jury  that 
although  they  may  believe  from  the  evidence 
in  this  case  that  the  defendants,  McOee  & 
Alford,  employed  the  said  Claude  Mitchell, 
minor,  without  the  knowledge  or  consent  of 
his  father,  plaintiff,  J.  Ben  Mitchell,  and 
put  the  said  Claude  Mitchell  to  work  off- 
bearing  from  the  ripsaw,  and  that  while  in 
discharge  of  the  duties  required  of  him  under 
said  employment  he  received  the  injuries 
complained  of  In  plalntlfTs  declaration,  and 
that  the  said  Injuries  were  the  direct  result 
and  consequence  of  said  work,  yet  if  they 
further  believe  from  the  evidence  that  the 
said  work  which  the  said  Claude  Mitchell 
was  employed  to  do  by  McOee  &  Alford, 
to  wit,  offbearlng  lumber  from  the  ripsaw, 
was  not  within  Itself  a  dangerous  and  haz- 
ardous work  for  a  boy  of  his  age  and  ex- 
perience, then  the  Jury  will  And  for  the  de- 
fendants, McGee  &  Alford. 

"No.  4.  The  court  Instructs  the  Jury,  for 
the  defendants,  McGee  &  Alford,  that  be- 
fore the  plaintiff  can  recover  In  this  case  he 
must  prove  by  a  preponderance  of  evidence 
that  the  defendants  employed  Claude  Mit- 
chell, son  of  the  plaintiff,  J.  Ben  Mitchell, 
without  the  knowledge  or  consent  of  the 
said  J.  Ben  Mitchell,  and  pat  the  said  Claude 
Mitchell  to  work  at  a  work  which  was  with- 
in itself  dangerous  and  hazardous  to  a  per- 
son of  his  age  and  experience,  and  that, 
while  actually  doing  the  work  which  he  was 
put  at,  he,  the  said  Claude  Mitchell  re- 
ceived the  injuries  complained  of  in  the 
plaintiffs  declaration,  and  that  the  injury 
was  the  direct  result  of  said  work  and  In 
consequence  thereof;  and  if  the  plaintiff 
falls  to  prove  these  facts  by  a  preponderance 
of  evidence  then  the  Jury  Is  instructed  to 
return  a  verdict  tor  the  defendant*" 

"No.  6.  The  court  instructs  the  Jury,  for 
the  defendants.  McGee  &  Alford,  that  if 
the  plaintiff  falls  to  prove  to  the  satisfaction 
of  the  Jury  by  a  preponderance  of  evidence 
that  the  defendants  employed  plaintiff's  said 
son,  Claude  Mitchell,  without  the  knowledge, 
acquiescence,  or  consent  of  plaintiff,  or  that 
the  defendants  put  said  Claude  Mitchell  to 
work  at  a  work  which  was  within  Itself  dan- 
gerous and  hazardous  to  a  boy  of  the  age 
and  experience  of  Claude  Mitchell,  or  that 
the  injury  complained  of  was  received  by 
Claude  Mitchell  while  In  the  actual  per- 
formance of  the  duties  required  of  him  un- 
der said  employment  and  as  a  direct  result 
and  in  consequence  thereof,  or  if  the  Jury 
has  an  equilibrium  of  mind  on  any  of  the 
above  points,  then  they  will  find  for  the 
defendants,  McGee  &  Alford." 

Hughston  &  Seawright  and  S.  B.  Dobbs,  for 
appellant  Alexander  &  Alexander  and  Dan- 
lei  &  Adams,  for  appellees. 
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FLETCHER,  J.  We  cannot  agree  with 
connael  for  appellant  that  the  verdict  of  the 
Jury  In  this  case  was  without  any  support 
In  the  testimony.  As  we  see  It,  all  the  ma- 
terial Issues  were  fairly  and  fully  presented 
to  the  Jury,  and  we  are  not  warranted  in 
orertbrowing  the  c(»cIusion  reached  by  that 
body. 

Nor  do  we  think  that  reversible  error  can 
be  predicated  of  the  giving  of  the  third, 
fourth,  and  sixth  Instructions  for  the  defend- 
ant. It  is  taking  an  entirely  too  narrow 
view  of  these  charges,  when  all  the  Instruc- 
tions are  considered,  to  hold  that  they  limit 
the  Jury  to  the  consideration  of  only  such 
of  Claude  Mitchell's  acts  as  were  strictly  nec- 
essary in  the  performance  of  his  duty  em  an 
"offbearer"  of  lumbw.  Manifestly  the  diar- 
ges  were  intended,  and  were  so  understood  by 
the  Jury,  as  giving  license  to  consider  the 
whole  situation,  as  made  by  the  age  and  in- 
experience of  the  youth,  the  construction  of 
the  ripsaw,  and  the  character  of  the  work 
to  be  performed. 

We  do  not  think  the  Westbrook  Case,  121 
Ala.  179,  25  South.  014,  is  at  all  at  war  with 
onr  conclusion.  Had  the  court  given  a  per- 
emptory Instruction  for  the  defendant,  a  dif- 
ferent question  would  have  been  presented; 
but  here  a  Jury,  properly  directed  as  to  the 
law,  finds  a  verdict  on  facts  sufficient  to 
support  the  finding. 

Affirmed. 


(94  Mira.  ten 

QUIN  V.  PIKB  COUNTY.     (No.  13,740.) 
(Supreme  Coxxtt  of  Mississippi.    Feb.  8,  1909.) 

1.  HiGHWATS  (J   118*)— Classification— IM- 
PBovEUENT—CoNTBACT— Joinder  or  Die- 

Acts  1900,  p.  153,  c.  119,  f  1,  provides  tliat 
the  board  of  supervisors  of  the  various  counties 
may  at  a  regular  meeting  after  tbe  passaee  of 
the  act  meet  and  classify  the  public  roads  of 
their  counties  and  divide  tliem  into  convenient 
links  to  be  worlced  by  contract.  The  supervia- 
ors  of  P.  county  adopted  such  act,  classified  the 
public  roads,  and  divided  them  into  links,  after 
which  the  board  advertised  for  bids,  as  required 
by  section  5.  Held,  that  a  contract,  otherwise 
proper,  was  not  fatally  defective  because  the  im- 
provement of  two  districts  or  links  was  joined 
therein. 

[Bd.  Note.— For  otter  cases,  see  Highways, 
Dec  Dig.  !  113.*] 

2.  Highways    (|    118*)— Impbovhmint— Cow- 
TKACT— Bonds. 

Acts  1900,  p.  IM,  c.  119,  providing  for  the 
improvement  ot  bighwa7s  by  c-untruct,  requires 
the  contractor  to  execute  a  tioml  in  a  sum  not 
less  than  the  ^imotiut  of  his  Ivrl.  UrU  that, 
where  the  amoiint  bid  by  a  oonti'Bctor  was  $24,- 
272.50,  the  fact  Umt  his  bond  waa  given  for  $24,- 
224  was  not  sudi  a  sitbstaotiul  defect  as  would 
invalidate  the  rnntraft. 

[fkL   Note.— For  other  cases,  see  Highways, 
Cent.  Dig.  (  350;   Dec.  Dig.  t  113.«1 

Appeal  from  Circuit  Court,  Pike  County; 
M.  H.  Wilkinson,  Judge. 
"To  be  officially  reported." 


Action  by  L.  M.  Quln  against  Pike  County. 
A  demurrer  was  sustained  to  the  complaint, 
and  piaintifC  appeals.  Reversed  and  re- 
manded. 

Price  &  Whitfield,  for  appellant  J.  B. 
Stemberger  and  E.  J.  Simmons,  for  appellee. 

MAYES,  J.  Chapter  119,  i  1,  p.  153,  of  the 
Acts  of  1900,  provides  that  the  board  of  su- 
pervisors of  the  various  counties  of  the  state 
of  Mississippi  may,  at  the  regular  April 
term,  or  any  other  regular  meeting  after  the 
passage  of  the  act,  meet  and  classify  the  pub- 
lic roads  in  their  respective  counties  as  roads 
of  the  first  class  and  roads  of  the  second 
class,  which  roads  are  to  be  divided  into  con- 
venient links  and  worked  by  contract  By 
section  11  of  the  act  It  is  provided  that  the 
act  shall  have  no  application  to  any  county 
in  the  state,  except  it  be  so  ordered  by  the 
board,  which  order  shall  be  entered  on  the 
minutes  of  the  board.  At  the  regular  May 
term  In  1902  the  board  of  supervisors  of  Pike 
county,  by  an  order  duly  entered  on  the 
minutes,  adopted  chapter  119  as  the  road 
law  for  that  county.  Subsequently  the  board 
classified  the  public  roads  of  the  county  into 
roads  of  the  first  class  and  roads  of  the  sec- 
ond class,  and  divided  same  Into  convenient 
links,  and  Inspected  same  as  required.  After 
noting  the  character  and  amount  of  work  nec- 
essary to  make  them  good  and  acceptable 
highways,  the  board  made  plans  and  speci- 
fications for  the  working  of  tbe  roads  and 
filed  same  with  the  clerk  of  the  board  of  su- 
pervisors for  the  inspection  of  prospective 
bidders  prior  to  the  letting  of  the  contract 
After  this  was  done  the  board  advertised  for 
bids  as  required  by  section  5  of  the  act  and 
let  tbe  contracts  for  working  the  public  roads 
of  the  county. 

Appellant,  L.  M.  Quln,  appeared  and  bid  for 
the  working  of  all  the  roads  in  the  second 
and  third  districts  at  an  aggregate  value  of 
$95  per  mile  for  each  of  the  districts.  The 
bid  made  by  Quln  was  made  as  a  lump  bid 
for  the  whole  work  to  be  done  on  the  roads 
In  the  Second  and  Third  supervisors'  dis- 
tricts, and  was  not  for  each  separate  link  ad- 
vertised. The  contract  was  duly  let  to  him, 
and  the  aggregate  amount  of  his  bid  for  the 
two  districts  amounted  to  $24,272.50,  for  tbe 
three  years  for  which  the  contract  was  let 
The  other  three  districts  were  bid  upon  by 
other  parties  In  the  same  way,  and  let  out 
to  one  D.  M.  Simmons  and  Sn^th  4c  W^bom, 
so  that  all  the  roads  of  the  coui;ty  >rei;e  let 
to  be  worked  by  contract  Quln  duly  ^ecut- 
ed  a  bond  for  the  sum  of  $24,224,  which  bond 
was  received  and  approved  by  the  president 
of  the  board  of  supervisors.  After  being 
awarded  tbe  contract  and  executing  the  bond, 
Quln  entered  upon  the  work  of  the  road.  Tbe 
county  paid  him  for  services  rendered  under 
this  contract  tbe  sum  of  $19,863,  leaving  a 
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balance  dvie  of  $4,419.50.  After  full  per- 
formance of  the  contract  Quln  made  demand 
}n  the  board  for  the  balance  due  hlm.whlch 
they  declined  to  pay,  whereupon  he  brings 
this  suit 

There  are  two  counts  In  the  declaration, 
one  on  the  contract  as  made  and  the  other 
on  a  quantum  meruit  A  demurrer  was  in- 
terposed by  the  county  to  both  counts  on  the 
ground,  first,  tliat  the  declaration  states  no 
cause  of  action ;  second,  that  the  declaration 
did  not  show  by  sufficient  averment  that  the 
board  of  supervisors  of  Pike  county  put  In 
operation  the  machinery  provided  by  law  for 
working  the  public  roads  by  contract,  and 
that  the  declaration  did  not  show '  that  the 
roads  were  divided  and  classified  as  provid- 
ed by  law;  third,  that  the  contract  showed 
that  the  working  of  the  roads  was  a  contract 
for  the  working  of  the  Second  and  Third  dis- 
tricts of  Pike  county,  and  not  for  working  the 
public  roads  of  the  county  as  an  entirety,  or 
by  links  and  sections;  fourth,  that  the  con- 
tract is  null  and  void,  because  the  board  of 
supervisors  had  no  authority  to  make  any 
such  contract;  fifth,  that  the  second  count 
undertakes  to  recover  on  a  quantum  meruit 
This  demurrer  was  sustained  by  the  court 
and  the  declaration  dismissed. 

The  declaration  shows  almost  a  literal  com- 
pliance by  the  board  of  supervisors  with  ev- 
ery provision  of  the  law  in  regard  to  work- 
ing the  roads  by  contract  under  the  act  above 
cited;  the  exception  being  in  approving  a 
bond  for  a  little  less  than  the  amount  of 
Quin's  l>ond,  the  effect  of  which  we  will  no- 
tice later.  The  board  adopted  the  law  in  the 
manner  required  by  chapter  119,  and  entered 
the  order  on  the  minutes.  Afterwards  they 
inspected  and  classified  the  roads  into  roads 
of  the  first  and  roads  of  the  second  class,  and 
divided  them  Into  convenient  links.  After 
this  they  advertised  the  letting  of  the  con- 
tracts as  required  by  section  5.  The  contract 
was  made  in  accordance  with  the  require- 
ments of  this  section;  that  is  to  say,  tney 
were  let  for  a  period  of  three  years.  In  the 
specifications  advertising  these  roads  appear- 
ed the  links  as  required  by  law,  and  there 
was  nothing  In  law  or  in  fact  to  prevent  any 
one  from  bidding  on  any  separate  link  so 
advertised,  or  on  the  whole  or  any  part  of 
the  work  to  be  done  in  the  county.  Nothing 
in  the  declaration  shows  that  the  board  of 
supervisors  precluded  bids  for  separate  links ; 
but  all  they  did  was  to  accept  the  bid  of  L. 
M.  Quin  At  an  aggregate  value  of  |95  per  mile 
to  work  all  the  roads  in  supervisor's  dis- 
tricts 2  and  3.  There  is  nothing  in  the  law 
forbidding  the  board  of  supervisors  from  ac- 
cepting or  making  such  a  contract;  that  is 
to  say,  for  an  entire  supervisor's  district. 
In  order  to  make  this  contract  valid  it  was 
not  essential  that  each  link  should  be  con- 
tracted for  separately.  In  furtherance  of  the 
best  interest  of  the  county  the  board  could 


have  accepted  a  bid  for  any  link,  or  for 
any  two  or  more  links,  or  for  all  the  links, 
advertised  In  any  supervisor's  district  or 
for  all  the  links  advertised  in  one  or  more  of 
the  districts,  at  an  aggregate  value. 

The  case  of  State  v.  Vice,  71  Miss.  912.  15 
South.  129,  has  no  application  to  this  case. 
That  case  was  decided  under  section  3929, 
Code  of  1892,  which  provided  that  each  road 
or  subdivision  should  be  let  under  a  separate 
contract  but  the  board  of  supervisors  hi 
disregard  of  this  provision  let  the  work  in  a 
lump  contract  and  the  court  held  t!iat  the 
contract  was  void.  There  Is  no  such  provi- 
sion as  this  in  the  act  of  1900.  Nor  is  there 
anything  in  the  act  of  1900  which  requires 
a  contract  to  be  made  for  each  division  or 
road  let  The  facts  in  the  case  of  State  v. 
Edwards,  81  Miss.  399,  33  South.  172,  make 
a  very  dltterent  case  from  the  one  presented 
by  this  record,  and  that  case  cannot  be  used 
as  authority  for  any  of  the  contentions  made 
on  the  part  of  appellee.  In  the  case  of  El- 
more V.  State,  81  Miss.  422,  33  South.  225. 
the  opinion  shows  that  the  Indictment  did 
not  charge  that  the  board  of  supervisors  had 
done  any  of  the  things  which  the  law  re- 
quired to  constitute  a  valid  contract.  The 
court  held,  on  a  demurrer  to  an  Indictment 
against  a  party  charged  with  violating  the 
contract,  as  a  matter  of  course,  that  because 
of  the  failure  on  the  part  of  the  board  to 
make  a  valid  contract  no  prosecution  could 
be  conducted  against  a  contractor  under  sec- 
tion 10  of  the  act  for  neglect  of  duty  under 
the  contract 

■  The  only  other  point  relied  on  by  appel- 
lees is  the  fact  that  the  amount  of  the  bid 
made  by  Qain  was  for  $24,272.50,  and  the 
bond  given  was  only  for  $24,224.  The  bond 
given  was  for  a  little  less  than  the  bid. 
whereas  the  law  provided  that  it  should  not 
be  less  than  the  amount  of  the  bid.  It  is 
manifest  that  this  was  a  mere  unintentional 
error  on  the  part  of  the  board,  not  substantial 
in  nature  or  an  intentional  disregard  of  the 
statute.  We  do  not  think  this  Irregularity  ia 
sufficient  to  invalidate  the  contract  in  tbla 
case.  In  the  Ekiwards  Case,  supra,  the  facts 
show  that  the  board  affirmatively  ordered  a 
bond  to  be  executed  in  violation  of  the  pos- 
itive requirements  of  the  statute.  Sucti  la 
not  the  case  here,  nor  is  there  any  substan- 
tial discrepancy. 

The  case  is  reversed  and  remanded. 


(96  Miss.  667) 

SOOTHBRN  RT.  CO.  v.  STATE  ex  rel.  AT- 
TORNEY GENERAL.    (No.  13,151.) 
(Supreme  Court  of  Mississippi.    Feb.  8,  1900.) 

1.  (^NSTiTOTioKAi,  Law  (J  297*) — Dtrs  E»»o- 
cEss  OF  Law  —  Coupelliho  Railroad   to 

Code  1906,'  S  4854,  providing  that  every 
railroad  shall  establish  and  maintam  a  depot  in 
every   incorporated   village   through    which     the 
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toad  passes,  when  applied  to  an  incorporated 
Tillage  on  a  brancli  line,  was  not  violative  of 
OoDst.  n.  S.  Amend.  14,  I  1,  or  Const.  Miss. 
1880,  {  14,  as  depriving  the  railroad  company 
«f  property  without  dae  process  of  law,  though 
the  branch  line  was  being  operated  at  a  loss ; 
the  whole  system  operated  in  the  state  creating 
a  profit. 

[B!d.  Note. — ^For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  i  833 ;   Dec  Dig.  i  297.*] 

1  CoNsnTunoNAi,  Law  (J  241*)— EIqual  Pbo- 

TECTION    OF   THE   LAW— OOMPEIXIWQ    KaiL- 

BOAO  TO  Erect  Depot. 

The  statute  was  not  violative  of  Const. 
U.  8.  Amend.  14,  f  1  as  depriving  tha  company 
«f  the  equal  protection  of  the  laws. 

[Ed.  Note. — For  other  cases,  see  Constitntion- 
al  Law,  Dec.  Dig.  I  241.*] 

AppetLl  from  Circuit  Cottrt,  Calboun  Coun- 
ts; J.  D.  Dunn,  Judge. 

"To  be  officially  reported." 

Mandamus  by  the  State,  on  the  relation 
«f  the  Attorney  General  to  compel  tbe  South- 
ern Railway  Company  to  erect  and  maintain 
a  depot.  There  was  a  directed  verdict  for 
relator,  and  defendant  aiH^eals.    Affirmed. 

A  T.  Stovall,  B.  L.  Russell,  and  Mayes 
A  Longstreet,  for  appellant  J.  L.  Bates, 
Oreekmore  &  Stone,  and  R.  Y.  Fletcher, 
Atty.  Gen.,  for  appellee. 

MATES,  J.  Section  4854  of  the  Code  of 
1906  provides  that :  "EJvery  railroad  ahall  es- 
tablish and  maintain  snch  depots  as  shall  l>e 
reasonably  necessary  for  tbe  public  coDren- 
lence.  and  shall  stop  such  of  the  passenger  and 
freight  trains  at  any  depot  as  the  business 
and  public  convenience  shall  require.  And 
every  railroad  shall  establish  and  maintain  a 
dqtot  within  the  corporate  limits  of  every 
Incorporated  city,  town  or  village  through 
which  said  railroad  passes ;  and  the  commis- 
sion may  cause  all  passenger  trains  to  per- 
mit passengers  to  get  on  and  off  in  a  city 
at  any  place  other  than  at  the  depot,  where 
tt  Is  for  tbe  convenience  of  tbe  traveling 
pnblic.  And  It  shall  be  unlawful  for  any 
railroad  to  abolish  or  disuse  any  depot  when 
ooce  established,  or  to  fall  to  keep  np  the 
same  and  to  regularly  stop  tbe  trains  there- 
at, witbont  the  consent  of  the  commission." 

The  Soathem  Railway  Company  Is  a  cor- 
poration organized  and  operating  a  railway 
nnder  the  laws  of  tbe  state  of  Mississippi, 
and,  in  addition  to  many  more  miles  of 
railway  owned  and  operated  by  it  in  tbe 
state,  it  has  constructed  and  owns  and  oper- 
ates a  short  branch  road  extending  from 
Oicolona,  In  Chickasaw  county,  to  Calhoun 
City,  In  Calhoun  county,  and  tlirough  the  in- 
corporated village  of  Derma,  also  in  Calhoun 
county.  Miss.  This  branch  line  of  railway 
lies  wholly  within  the  state  and  is  operated 
between  tbe  two  points  named.  The  village 
of  Derma  had  a  population  of  about  300 
people,  and  some  time  in  January,  1907,  the 
residents  petitioned  the  Railroad  Commis- 
sion to  require  the  Southern  Railway  Com- 
pany to  stop  its  trains  at  Derma  and  to 


erect  a  suitable  and  adequate  depot  in  tbe 
village.  After  hearing  the  petition  the  com- 
misBlon  ordered  the  trains  stopped  and  a 
depot  to  be  built.  The  order  of  the  commis- 
sion was  totally  disregarded  In  so  far  as  the 
building  of  the  depot  was  concerned.  After 
the  railway  company  refused  to  build  the 
depot,  and  in  May,  1907,  the  Attorney 
General,  on  behalf  of  the  state  and  proceed- 
ing under  section  4854  of  the  Code  of  1906, 
filed  a  mandamus  petition,  praying  that  tbe 
railway  company  be  commanded  and  directed 
to  erect  and  maintain  a  depot  In  the  village 
of  Derma,  In  conformity  with  the  order  of 
tbe  commission  and  the  provision  of  the  stat- 
ute, and  further  praying  that  the  company 
be  required  to  construct  and  maintain  all 
necessary  switches  and  side  tracks  in  tbe 
village  of  Derma,  etc.  While  the  petition 
seems  to  be  predicated  on  the  order  of  the 
commission,  as  well  as  the  statute,  we  treat 
this  proceeding  as  entirely  under  the  stat- 
ute, and  ignore  it  in  so  far  as  it  deals  with 
the  order  of  the  commission. 

This  petition  was  demurred  to  by  tbe  rail- 
way company.  Tbe  demurrer  was  over- 
ruled, whereupon  an  answer  was  filed.  Tbe 
main  feature  of  the  answer  addressed  Itself 
to  the  constitutionality  of  the  statute  in 
question,  and  alleged  that  tbe  statute  was 
void  under  section  14  of  the  Constitution 
of  1880  of  the  state  and  tbe  fourteenth 
amendment  of  tbe  Constitution  of  tbe  United 
States,  in  that  in  this  case  it  deprives  the 
railway  company  of  Its  property  without  duo 
process  of  law,  and  further  denies  tbe  rail- 
way company  the  equal  protection  of  tbe 
law.  The  answer  further  claims  that  this 
branch  road  has  never  earned,  does  not 
now  earn,  or  give  promise  of  earning  enough 
to  pay  its  operating  expenses,  including  the 
expense  of  maintenance  and  taxes.  These 
are  the  substantial  questions  raised  by  the 
answer.  On  the  issue  thus  made  much  testi- 
mony was  taken,  the  purport  of  which  is 
that  this  branch  line,  on  which  is  located 
the  village  of  D»ma,  and  which  constitutes 
but  a  small  part  of  the  system  owned  and 
operated  by  the  Southern  Railway  In  the 
state,  is  being  operated  at  a  loss;  but  the 
testimony  fails  to  show  that  the  entire  sys- 
tem operated  and  owned  within  the  state 
is  not  being  operated  at  a  profit  All  the 
testimony  in  behalf  of  the  railway  is  address- 
ed to  this  branch  line  alone.  After  the  testi- 
mony was  all  in,  tbe  court  gave  a  peremptory 
instruction  to  the  Jury  to  find  for  the  plain- 
tiff, whereupon  a  Judgment  was  entered  by 
the  court  ordering  the  Southern  Railway 
to  commence  within  SO  days  from  the  date 
of  the  Judgment  to  erect  a  depot  and  snch 
necessary  switches  and  side  trades  within 
tbe  corporate  limits  of  Derma  as  would  fur- 
nish ample  and  sufficient  accommodation  for 
the  needs  and  demands  of  the  town.  The 
court  does  not  undertake  to  fix  the  cost  of 
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this  depot  in  any  way,  bnt  merely  requires 
the  erection  of  sucli  depot  and  necessary 
switches  and  side  tracks  as  will  famish 
sufficient  accommodation  for  the  needs  of 
the  town.  It  was  further  ordered  that  the 
work  shoald  be  completed  within  90  days. 
No  complaint  is  made  here  that  the  time  al- 
lowed for  the  erection  of  these  buildings  and 
switches  is  not  sufficient,  and  it  will  be  ob- 
serred  that  the  Judgment  taken  by  the  court 
was  in  accordance  with  the  statute;  and  not 
the  order  of  the  Railroad  Commission.  From 
this  judgment  an  appeal  is  prosecuted  here. 

We  can  see  no  question  in  this  case  which 
shoald  have  been  submitted  to  a  jury.  The 
statute  requires  the  railroad  to  do  just  what 
the  court  said  it  shall  do.  All  the  testimony 
tending  to  show  that  the  railroad  is  I>eing 
operated  at  a  loss  is  confined  to  only  this 
branch  of  the  road,  and  not  to  the  whole 
system  operated  in  the  state.  One  of  the 
witnesses  for  the  railroad  company  states 
that  no  branch  line  ever  pays,  nor  does 
the  railroad  company  expect  it  to  pay.  Its 
use  is  simply  tributary  to  the  main  sys- 
tem. Under  the  facts  of  this  case  there 
is  nothing  making  the  operation  of  this 
statute  unconstitutional  in  any  respect,  ei- 
ther as  violating  any  provision  of  the  Con- 
stitution of  the  state  or  the  United  States. 
This  statute  is  enacted  under  the  police 
power  of  the  state.  Its  purpose  is  to  pro- 
tect the  people  of  the  state,  located  in 
villages  and  towns,  from  any  sort  of  dis- 
crimination at  the  hands  of  public  carriers. 
It  is  intended  to  compel  all  railways  to  pro- 
vide suitable  facilities  for  the  conduct  of 
their  bnslness  when  living  within  incorporat- 
ed villages.  When  action  is  songht  to  be 
taken  under  this  statute  In  a  case  where  the 
facts  show  that  the  whole  system  of  railway 
owned  and  operated  within  the  state  is  oper- 
ated at  a  loss,  we  will  then  decide  that  case ; 
but  the  case  as  made  by  this  record  is  not 
such  a  one.  On  the  questions  Involved  In 
this  case  the  cases  of  Atlantic  Coast  Line 
R.  R.  V.  North  Carolina  Commission,  206  U. 
S.  1,  27  Sup.  Ct  585,  51  L.  Ed.  933,  Gladson 
V.  State  of  Minnesota,  166  U.  S.  427,  17  Sup. 
Ct  627,  41  L.  Ed.  1064.  and  Wisconsin.  M. 
&  P.  Ry.  Co.  V.  Jacobson,  179  U.  S.  287,  21 
Sup.  Ct  115,  45  L.  Ed.  194,  will  be  found 
very  helpful. 

Affirmed. 

FLETCHER,  J.,     takes  no  part  in  this 


(»4  MiSB.  893) 

LACKEY  et  al.  v.  ST.  LOUIS  &  S.  F.  R,  CO. 

(No,  13,680.) 
(Supreme  Ooart  of  Mississippi.    Jan.  25,  1909.) 

Railroads   (J    113*)  —  Roadbed  —  Maikte- 
KANCE — Contract— CoNSTBUCTioN. 

A  railroad  company  having  adjusted  a  claim 
for  past  damages  caused  by  oversowing  land 


and  made  alterations  In  its  roadbed,  the  owner 
released  It  from  all  future  damages  caused  by 
the  operation  of  the  road  as  "now  constructed." 
The  alterations  included  the  cutting  into  a  sin- 
gle ditch  of  borrow  pits  along  the  track.  For 
several  years  the  company  kept  the  ditch  open. 
Held,  that  the  company  was  required  to  keep 
the  ditch  open  to  avoid  recurrence  of  overflows. 
[Ed.  Note. — For  other  cases,  see  Railroads, 
Dec  Dig.  {  118.»] 

Appeal  from  Circuit  Court,  Lee  County; 
B.  O.  Sykes,  Judge. 

Action  by  Mrs.  A-  A.  Lackey  and  others 
against  the  St  Louis  &  San  Francisco  Rail- 
road Company.  From  a  judgment  sustain- 
ing a  demurrer  to  a  replication,  plaintiirs 
appeal.    Reversed  and  remanded. 

Action  for  damages  to  the  property  of  ap- 
pellants, alleged  to  be  due  to  the  negligent 
construction  and  maintenance  of  appellee's 
roadlied,  so  as  to  back  water  upon  appel- 
lants' lands.  There  were  two  counts  to  the 
declaration,  to  which  appellee  pleaded  the 
general  issue  and  also  a  special  plea,  to 
which  special  plea  appellants  replied,  and  a 
demurrer  to  thhi  replication  was  interposed, 
which  was  sustained  by  th6  court,  and,  ap- 
pellants declining  to  plead  further,  judgment 
final  was  entered  against  them.  In  sub- 
stance the  declaration  charged  that,  when 
the  defendant  railroad  company  built  its 
line  of  railroad  across  the  land  described  in 
the  declaration,  it  was  negligently  and  un- 
skillfuUy  constructed,  so  as  to  cause  the 
lands  and  crops  of  the  plaintiffs'  ancestor, 
W.  L.  Lackey,  to  be  overflowed  by  the  wa- 
ters of  Town  creek;  that  said  W.  L.  Lackey 
bad  brought  suit  against  said  defendant  and 
recovered  a  judgment  on  that  account  and 
that  same  had  been  paid  off  and  discharged; 
that  after  this  plaintiffs'  said  ancestor  and 
the  defendant  railroad  company  entered  into 
an  agreement  by  which  all  past  damages 
were  settled  for  a  cash  consideration  and 
certain  work  on  the  roadl>ed  of  said  defend- 
ant, and  said  defendant  was  thereby  to  l>e 
absolved  from  any  liability  for  future  dam- 
ages on  account  of  the  overflow  of  said 
land,  so  long  as  said  defendant  operated  and 
mnintaiued  its  railroad  as  then  constructed: 
that  on  account  of  the  failure  of  said  rail- 
road to  operate  and  maintain  its  railroad  as 
constructed  at  the  time  of  the  signing  of 
said  release  plaintiffs  have  been  damaged, 
etc. 

The  defendant  railroad  company  in  its 
plea  set  up  the  fact  that  it  was  absolved 
from  any  further  liability  to  said  Lackey, 
his  heirs,  assigns,  executors,  administrators, 
etc.,  because  of  the  signing  of  said  release 
by  said  W.  L.  Lackey.  The  release  contains 
the  following'  provision:  "And  for  the  fur- 
ther consideration  of  the  work  done  by  said 
company  at  my  request  as  hereinbefore  set 
forth,  which  work  consists  of  the  following: 
The  closing  up  of  trestle  No.  216  on  said 
land,  and  the  cutting  into  a  continuous  ditch 
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of  tlie  borrow  pits  on  each  side  of  tbe  track, 
over  and  along  said  land,  whlcb  work  has 
been  completed  In  eacb  detail  to  my  aatla- 
(action,  and  in  tlie  manner  prescribed  and 
directed  by  me — for  said  consideration,  and 
each  of  them,  I  do  hereby  release  said  Kan- 
sas City,  Memphis  &  Birmingham  Railroad 
Company,  its  successors  and  assigns,  its  of- 
ficers and  agents  and  employes,  from  all 
actions,  causes  of  action,  suits,  and  damages 
of  every  nature  whatsoever  that  have  ac- 
crued to  me  on  tbe  said  northeast  quarter 
of  section  6,  township  9,  range  S  east, 
in  said  Lee  county,  Mississippi,  up  to  the 
date  of  tills  instrument,  and  for  all  that 
may  hereafter  accrue  to  me  on  said  land, 
on  account  of  damage  to  the  same,  all  that 
tbe  same  may  sustain  In  any  way  by  reason 
and  during  the  continuance  of  the  mainte- 
nance and  operation  of  said  railroad  there- 
over as  the  same  is  now  constructed.  This 
release  and  the  covenants  herein  shall  be 
binding,  not  only  upon  me,  but  my  heirs, 
executors,  administrators,  and  assigns,  and 
shall  ran  with  and  be  binding  upon  tbe  land 
herein  described." 

In  tbeir  replication  plaintiffs  contend  that 
this  release  absolved  the  railroad  company 
from  damages  only  so  long  as  said  com- 
pany qontlnned  to  operate  and  maintain  Its 
railroad  bed  as  constructed  at  the  time  said 
release  was  signed,  and  that  the  work  agreed 
to  be  done  as  part  of  the  consideration  for 
said  release  Included  the  keeping  open  of 
tbe  ditches  on  each  side  of  the  track,  and 
It  was  the  duty  of  said  railroad  company  to 
keep  said  ditches  open  to  carry  off  water. 

The  demurrer  sets  up  the  fact  that  there 
was  no  obligation  upon  the  defendant  to 
keep  open  the  ditches,  and  that  this  was 
not  specified  or  contemplated  by  said  con- 
tract 

See  Railroad  Co.  y.  Lackey,  72  Miss.  881, 
16  Sonth.  909,  48  Am.  St.  Rep.  589. 

Anderson  &  Long,  for  appellants.  3.  W 
Buchanan,  for  appellee. 

FLETCHER,  J.  We  cannot  agree  with 
tbe  learned  court  below  that  the  contract 
between  the  appellee  company  and  W.  L. 
Lackey  Imposed  no  obligation  upon  the  com- 
pany to  keep  open  the  ditches  whlcb  the 
contract  mentions.  It  seems  clear  to  us 
that,  taking  Into  consideration  tbe  situation 
of  tbe  parties,  tbe  mischief  which  was 
sought  to  be  remedied  and  avoided,  and  the 
language  of  that  part  of  the  contract  which 
recites  that  thete  is  a  release  of  all  future 
damages  that  may  accrue  "on  account  of 
damage  to  the  same  and  all  that  the  same 
may  sustain  In  any  way  by  reason  and  dur- 
ing the  continuance  of  tbe  maintenance  and 
operation  of  said  railroad  thereov^  as  tbe 
same  la  now  constructed,"  the  company's 
duty  demanded  that  the  ditches  should  not 
be  allowed  to  so  fill  up  as  to  cause  a  recur- 


rence of  the  trouble.  It  may  be  true,  as  In- 
geniously argued  by  appellee,  that  tbe  lan- 
guage above  quoted  from  the  contract.  If 
used  In  another  connection,  would  be  Iden- 
tical In  meaning  with  tbe  expression  "proper 
construction  and  maintenance,"  as  that  term 
is  employed  in  Judgments  rendered  in  con- 
demnation proceedings;  but  we  must  con- 
strue the  language  in  the  light  of  this  par- 
ticular contract  and  the  situation  of  the 
parties  thereto.  Certain  it  Is  that  the  con- 
tract would  avail  Mr.  Lackey  nothing,  so 
far  as  future  Injuries  are  concerned,  unless 
the  ditches  are  kept  open,  and  Lackey  is 
without  authority  to  go  upon  the  railroad 
right  of  way  for  that  purpose.  Further- 
more, weight  must  be  given  to  the  fact  that 
for  many  years  the  company  kept  these 
ditches  open,  thereby  giving  a  practical  and 
contemporaneous  construction  to  tbe  con- 
tract In  harmony  with  appellant's  conten- 
tion. 

We  are  forced  to  conclude  that  the  court 
erred  In  sustaining  the  railroad  company's 
demurrer  to  the  replication  filed  In  answer 
to  tbe  second  special  plea,  and  the  case  Is 
reversed  and  remanded. 


(96  Hlaa.  4S) 
lAZOO  &  M.  V.  R.  CO.  V.  SCOTT. 
(No.  13,583.) 
(Supreme  Court  of  Mississippi.    Feb.  1,  1909.) 

1.  Masteb  ANn  Sebvant  (J  228*)— IwjUBT  to 
Servant  —  Contbibutoby  Neolioenck  — 
Statutory  Provisions. 

Code  1906,  H050,  a  rescript  of  Const.  1890, 
{  193,  except  aa  to  improperly  loaded  cars,  pro- 
viding that  a  railroad  employe's  linowledge  of 
defects  in  ways  or  appliances  shall  not  be  a  de- 
fense to  an  action  for  injury,  does  not  abolish 
the  defense  of  contributory  negligence,  but  re- 

3 aires  something  more  than  mere  knowledge  of 
efects ;  and  where  a  railroad  employ^  is  direct- 
ed by  his  snperior  officer  to  make  use  of  defect- 
ive appliances,  and  uses  the  appliances  in  a  care- 
ful manner,  with  knowledge  of  tbe  defects,  and 
is  injured,  he  may  recover,  unless  he  heedlessly 
exposed  himself  to  an  obvious  peril. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  I>ig.  §  670 ;  Dec.  Dig.  {  228.*] 

2.  Masteb  ano  Sbbvant  ({  281*)— iNjnaitiES 
TO  Servant— CoNTBiBm'OBT  Neolioenob— 

BVIOBNCB. 

Evidence  held  not  to  show  that  a  railroad 
switchman,  injured  by  lumber  failing  from  a 
defectively  loaded  car,  recklessly  exposed  him- 
self to  a  known  and  imminent  peril,  when  order- 
ed by  his  superior  to  couple  tbe  car  to  a  switch 
engine,  by  walking  between  the  car  and  a  pile 
of  lumber  at  its  side  to  reach  the  running  board 
of  the  engine,  which  was  his  proper  position,  so 
as  to  make  available  the  defense  of  contributory 
negligence. 

fEd.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  tt  987-996;  Dec.  Dig.  | 
281.*] 

3.  Damages  (§  132*)— Personal  Injuries- 
Excessive  Damages. 

Where  a  railroad  switchman  had  his  leg 
broken  in  three  places,  making  him  a  cripple  tor 
life,  and  received  other  Injuries,  which  will 
probably  be  permanent,  or  remediable  only  by  a 
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Tery  serioua  operation,  $14,000  damages  was  not 
excessiTe. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent.  Dig.  SS  372-385;  Dec.  Dig.  (  132.*] 

Appeal  from  Circuit  Court,  Warren  Coun- 
ty;  John  W.   Bush,   Judge. 

Action  by  J.  L.  Scott  against  the  Yazoo 
*  Mississippi  Valley  Railroad  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 

J.  L.  Scott,  plaintiff  below,  was  a  switch- 
man  in  the  employ  of  the  defendant  rail- 
road company  at  Vlcksburg,  Misa  At  the 
time  of  the  injury  complained  of  the  crew 
to  which  he  belonged  was  engaged  in  mak- 
ing up  a  train  of  cars  in  the  yards  near  a 
large  st^wmill,  from  which  many  car  loads  of 
lumber  were  shipped  on  flat  cars.  A  flat 
car  had  been  loaded  with  green  lumber  and 
was  ready  for  shipment  It  was  necessary 
for  this  car  to  be  coupled  to  the  switch  en- 
gine in  order  to  place  it,  and  Scott  was  or- 
dered by  the  conductor  in  charge  to  make  the 
coupling.  After  he  had  done  so,  the  engine 
started  back  with  the  car,  and  Scott  began 
to  walk  in  the  opposite  direction  to  meet 
the  engine  and  take  his  position  on  the  foot- 
board where  he  belonged,  and  while  so  walk- 
ing by  the  side  of  the  car  of  lumber,  which 
was  not  held  In  place  by  standards,  several 
pieces  of  lumber  fell  upon  him  and  knocked 
him  down,  breaking  his  leg  in  three  places 
and  otherwise  injuring  him,  making  him  a 
cripple  for  life.  He  brought  this  suit  under 
section  4056  of  the  Code  of  1906 ;  his  conten- 
tion being  that  the  car  was  improperly 
loaded  because  of  the  absence  of  upright 
standards  on  the  sides  of  the  cars  for  the 
purpose  of  holding  the  lumber  on,  and  that 
the  failure  on  the  part  of  the  company  to 
provide  such  standards  was  negligence. 
Said  section  contains  the  following  clause: 
"Knowledge  by  an  employe  Injured  of  the 
defective  or  unsafe  character  or  condition 
of  any  machinery,  ways,  or  appliances,  or  of 
the  Improper  loading  of  cars,  shall  not  be 
a  defense  to  an  action  for  injury  caused 
thereby,  except  as  to  conductors  or  engineers 
In  charge  of  dangerous  or  unsafe  cars  or  en- 
gines voluntarily  operated  by  them." 

Defendant  asked  an  Instruction  on  con- 
tributory negligence,  on  the  groimd  that 
plaintiff  had  knowledge  of  the  defect,  or  un- 
safe condition,  or  Improper  loading  of  the 
car,  and  bad  assumed  the  risk  incident  to 
his  labor  with  full  knowledge  of  such  de- 
fects. The  court  declined  such  an  Instruc- 
tion because  of  the  absence  of  proof  of  any 
carelessness,  recklessness,  or  Indifference  to 
danger  on  the  part  of  plaintiff;  it  being 
shown  plaintiff  was  in  the  discharge  of  his 
duty  by  order  of  bis  superior  officer,  and 
made  every  effort  to  escape  the  falling  tlm- 
))er,  but  was  prevented  from  doing  so  by  a 
pile  of  lumber  on  the  side  of  the  track  close 


to  the  moving  car  from  which  the  lumber 
fell. 

The  jury  found  for  plaintiff,  and  awarded 
him  damages  In  the  sum  of  $14,000,  and  the 
railroad  company  appeals. 

Mayes  &  Longstreet,  for  appellant  S.  S. 
Hudson  and  Carl  Fox,  for  appellee. 

FLETCHER,  J.  The  appellant  company 
chiefly  complains  because  the  court  declined 
to  submit  to  the  jury  the  question  of  con- 
tributory negligence.  The  case  arises  under 
section  4056  of  the  Code,  which  is  for  the 
most  part  but  a  rescript  of  section  193  of 
the  Constitution  of  1890,  with  the  impor- 
tant addition  as  to  Improperly  loaded  cars. 
It  is  insisted  that  under  the  authority  of 
Buckner  v.  Richmond  &  Danville  R.  R.  Co., 
72  Miss.  873,  18  South.  449,  the  question  of 
contributory  negligence  should  have  gone  to 
the  Jury.  This  contention  Is  based  on  the 
language  employed  on  page  878  of  72  Miss., 
and  page  450  of  18  South.,  where  it  is  said: 
"The  Constitution  did  not  have  the  effect 
to  free  employes  of  railroad  companies  from 
the  exercise  of  ordinary  caution  and  pru- 
dence. It  does  not  license  redklessness  or  care- 
lessness by  them,  and  give  tbem  a  claim  to 
compensation  for  injuries  thus  suffered.-  They, 
like  others  not  employes,  must  not  be.  guil- 
ty of  contributory  negligence,  If  they  would 
secure  a  right  of  action  for  Injuries.  The 
fact  of  knowledge  of  defects  shall  not  be, 
as  heretofore,  a  defense;  but  the  same  rule 
that  applies  to  others  applies  to  them.  They 
must  use  the  degree  of  caution  applicable 
to  the  situation ;  for  the  absence  of  this 
Is  negligence,  and,  if  it  contributed  to  the 
injury,  no  recovery  can  be  had  by  an  em- 
ploye, any  more  than  by  one  not  an  em- 
ploye. It  was  not  the  purpose  of  the  makers 
of  the  Constitution  to  place  employes  on  a 
more  favorable  footing  as  to  this  than  oth- 
ers, but  simply  to  free  them  from  the  bar 
before  held  to  arise  from  the  fact  of  knowl- 
edge of  defective  conditions.  It  Is  not  a 
defense,  but  it  Is  a  fact  or  circumstance  for 
consideration,  among  others,  in  order  to  de- 
termine the  presence  or  absence  of  contribu- 
tory negligence,  which  Is  yet  a  defense,  as  It 
was  before,  but  Is  not  to  be  made  out  against 
an  employe  by  the  mere  fact  of  bis  knowl- 
edge." 

In  connection  with  this  holding  It  Is  prop- 
er to  consider  the  later  case  of  Railroad 
Company  v.  Parker.  88  Miss.  193,  40  South. 
746.  in  which  it  is  said  that  the  established 
rule  is:  "If,  knowing  the  tmsafe,  defective, 
or  dangerous  condition,  the  complaining  em- 
ploye be  proven  guilty  of  reckless  negligence 
in  the  use  of  the  appliance  at  the  time  of  the 
Injury,  he  cannot  recover."  It  Is  further 
said  in  this  case  that,  in  case  there  Is  a  con- 
flict in  the  testimony,  the  question  of   con- 
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trlbutory   negligence   la   one   for   the   Jnry. 
But  irarely  It  must  be  true  that  there  be 
(ome  proof  of  recklessness,  or  at  least  Im- 
prudence, before  the  court  Is  warranted  In 
rabmittlng  this  phase  of  the  case  to   the 
Jury.     In  the  case  under  consideration  the 
most  painstaking  and  repeated  examination 
of  the  record  falls  to  disclose  any  proven 
fact  or  circumstance  which  even  tends  to 
show   recklessness.    Indifference   to    danger, 
or  carelessness  on  the  part  of  the  appellee. 
It  is  true  that  he  testifies  to  his  knowledge 
of  the  defective  loading  of  the  car;  but  if 
such  knowledge  is  to  be  permitted  to  de- 
feat a  recovery,  even  at  the  hands  of  a  Jury, 
the    constitutional    provision    is    absolutely 
wortlilesB.    True  it  is,  as  announced  In  the 
Backner  Case,  that  section  183  of  the  Con- 
stitution does  not  abolish  the  defense  of  con- 
tributory negligence;  but  the  railroad  com- 
pany, in  order  to  avail  itself  of  the  defense, 
or  even  to  go  to  the  jury  on  the  question, 
most  show  in  some  way  that  something  more 
than  mere  knowledge  of  the  defects  contrib- 
utes to  the  injury.    One  injured  cannot  con- 
tribute to  the  injury  by  the  usual,  prudent, 
and  careful  use  of  such  appliances  as  the 
railroad   furnishes,  even   when  such   appli- 
ances are  known  to  be  defective.    The  em- 
ploy4  must  be  careful  in  the  use  of  these  de- 
fective appliances.    It  may  be  that  the  very 
fact  that  they  are  known  to  be  defective  re- 
quires a  higher  degree  of  care  than  would 
be  demanded  if  all  the  agencies  were  per- 
fect in  construction;  but  when  an  employ^ 
is  directed  by  his  superior  officer  to  make 
use  of  defective  appliances,  and  in  obedience 
to  such  command  uses  such  machinery  in  a 
prudent  and  careful  manner,  observing  such 
precautions  as  the  nature  of  the  situation  de- 
mands and  permits,  and  is  injured,  the  rail- 
road cannot  be  heard  to  set  up  the  doctrine 
of  contributory  negligence,  unless  the  injured 
peraon  heedlessly  exposed  himself  to  a  peril 
so  obviously  imminent  as  to  render  his  con- 
doct  careless  to  the  point  of  recklessness. 
Bat   there  is  no  proof  in  this  case  which 
brings  the  case  under  the  operation  of  this 
rale.    The  car  was  loaded  In  the  usual  way, 
fai   a   manner  which  had  long  prevailed  in 
tbe    yards.     This  appellee   had  never  seen 
lumber  so  loaded  fall  from  the  car.    It  was 
Ills  duty  to  attend  to  the  switching  of  the 
car,    and   catch   the  running  board  of  the 
•wltcta  engine  in  order  to  go  with  the  en- 
gine.    Had  he  refused  to  go  between  the  de- 
fectlTely  loaded  car  and  the  piles  of  lum- 
ber on  the  side,  he  would  have  been  forced 
to  so  around  these  piles  of  lumber  and  there- 
by   lose  the   chance   to   catch   the  running 
board  of  the  engine,  and  so  be  negligent  in 
bis   dnty.     In  short,  there  was  no  sort  of 
proof   upon  which  the  Jury  could  have  up- 
bdd    a  finding  that  tbe  unfortunate  brake- 
man    re<dcleesly  or  even  carelessly  exposed 
himself  to  a  known  and  imminent  peril ;  and 


for  this  reason  we  think  the  instructions  on 
this  question  were  properly   refused. 

In  the  light  of  the  testimony  as  to  the 
serious  injuries  sustained,  and  the  probabil- 
ity of  their  being  either  i)ermanent  or  reme- 
diable only  by  the  successful  termination  of 
a  very  serious  operation,  we  cannot  say  that 
the  damages  are  so  excessive  as  to  warrant 
Interference  by  this  court.  Louisville,  N. 
O.  &  Tex.  R.  R.  Co.  v.  Thompson,  64  Miss. 
584,  1   South.  840. 

Affirmed. 


ELLEDGE  et  nx.  v.  POLE.    (No.  13,656.) 
(Supreme  Court  of  Mississippi.    Jan.  18,  1909.) 

ASBrrRATION   AND  AWARD    (J   64*)— Validiti 

— Fbaud. 

An  award  of  arbitrators,  unsanctioned  by 
tbe  court,  which  was  made  through  fraud,  will 
not  be  enforced. 

[Ed.  Note.~Por  other  cases,  see  Arbitration 
and  Award,  Cent  Dig.  {  321 ;    Dec  Dig.  {  64.*] 

Appeal  from  Chancery  •Court,  Prentiss 
County;  W.  J.  Lamb,  Chancellor. 

Suit  by  Frances  M.  Polk  against  J.  R.  El- 
ledge  and  wife  to  set  aside  a  conveyance 
on  the  ground  of  fraud.  From  a  decree  for 
complainant,  defendants  appealed.    Affirmed. 

The  record  discloses  the  fact  that  one  W. 
P.  Polk  died,  leaving  a  will  in  which  he  de- 
vised to  his  daughter,  Frances  M.  Polk,  and 
wife,  Eliza  Polk,  all  of  his  property.  After 
his  death  J.  R.  El  ledge  and  wife,  who  was 
the  daughter  of  W.  P.  Polk  by  a  former 
marriage  and  a  half-sister  of  appellee,  came 
to  the  Polk  home  and  offered  to  care  for 
Eliza  Polk,  who  was  very  old  and  feeble. 
In  fact,  a  helpless  invalid,  and  Frances  M. 
Polk,  her  daughter,  who  Is  shown  to  be  weak- 
minded,  as  well  as  feeble  in  body,  on  condi- 
tion that  they  would  convey  to  Elledge  and 
wife  the  Polk  property.  They  agreed  to  this, 
and  executed  a  deed  accordingly,  which  stip- 
ulated that  the  consideration  was  that  they 
should  be  cared  for  the  rest  of  their  lives. 
The  EUedges  then  moved  to  the  Polk  home, 
but  after  a  short  while  differences  arose  be- 
tween the  two  families,  which  resulted  in 
the  Polks  leaving  and  going  over  to  live 
in  a  store  building  near  by.  Afterwards  an 
informal  arbitration  was  agreed  upon,  which 
proved  unsatisfactory,  and  upon  the  advice 
of  an  attorney  they  agreed  to  let  the  wit- 
nesses to  the  will  of  W.  P.  PoIk  act  as  arbi- 
trators of  their  differences.  These  arbitra- 
tors reported  that  the  Polks  were  indebted 
to  the  Elledges  in  a  certain  sum  of  money, 
and  it  was  agreed  then  that  they  would  give 
their  note  to  the  Elledges  for  this  amount, 
and  the  Elledges  would  reconvey  the  proper- 
ty to  them  and  take  a  mortgage  on  the  same 
to  secure  the  note.  Tbe  note  being  made 
payable  in  30  days,  and  the  Polks  not  having 
the  means  to  pay  It  promptly,  it  was  there- 
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after  agreed  that  the  property  should  be  re- 
conveyed  to  the  EUedges,  the  Polks  reserv- 
ing 40  acres  for  their  own  use,  on  condition 
that  Elledge  would  erect  a  house  for  their  use. 
This  bouse  was  never  built,  and  the  Polks 
afterwards  had  to  sell  their  40  acres  of  bar- 
ren land  to  buy  food  and  clothing.  They  were 
afterwards  sent  to  the  poorhouse,  where  Eli- 
za Polk  died.  Frances  M.  Polk  thereafter 
brought  suit  In  the  chancery  court,  seeking 
to  set  aside  the  conveyance  to  the  Elledges 
because  of  fraud.  After  hearing  the  testi- 
mony the  court  entered  a  decree  setting  aside 
the  conveyance  and  ordering  an  accounting, 
the  amount  of  which  was  afterwards  agreed 
upon  by  counsel.  From  this  decree,  Elledge 
and  wife  appeal. 

Candler  &  Sawyer,  for  appellants.  Toong 
Sc  Toung,  for  appellee. 

FLETCHER,  J.  It  would  serve  no  useful 
purpose  to  rehearse  the  painful  history  dis- 
closed by  this  voluminous  record.  Suffice  It 
to  say  that  It  presents  a  striking  instance  of 
a  woman,  feeble' in  mind  and  body,  who  was 
completely  overreached  by  her  near  kindred, 
and  the  only  ones  to  whom  she  could  look  for 
protection  and  guidance.  The  chancellor  was 
well  warranted  in  finding  that  the  execution 
of  the  first  deed,  Its  subsequent  cancellation, 
the  agreement  to  submit  all  controverted 
matters  to  arbitration,  the  deed  In  trust,  and 
the  unconscionable  sale  to  defendants  in 
satisfaction  thereof,  were  all  stamped  with 
indelible  marks  of  palpable  fraud.  The  chief 
reliance  of  appellant  is  the  award  of  the 
arbitrators;  but  no  court  has  ever  held,  or 
will  ever  bold,  that  an  award,  unsanctioned 
by  the  court,  can  prevail,  when  shown  to 
have  been  fraudulently  conceived,  fraudulent- 
ly conducted,  and  fraudulently  concluded. 

There  being  no  question  here  as  to  the  cor- 
rectness of  the  accounting,  the  decree  of  the 
chancellor  is  affirmed. 


(95  Hisa.  88) 

ADAMS,  Revenue  Agent,  v.  CITY  OP 

CLARKSDALB  et  al.    (No.  13,729.) 

(Supreme  Court  of  Mississippi.    Feb.  8,  1900.) 

1.  Appeai.  and  Ebbob  (g  100*)— Scope  of  Rb- 
viEw— QuBSTioNS  Not  Raised  at  Tbial. 

Where  a  petition  is  dismissed  on  demnrrer, 
and  an  appeal  taken,  a  question  not  raised  in 
the  trial  court  cannot  be  reviewed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.   §g  1018-1034;    Dec.  Dig.  i 

2.  Mandamus  (f  66*)— Cnr  Offioebs. 

Mandamus  may  be  maintained  against  the 
oSScers  of  a  city. 

[Bd.  Note.— For  other  cases,  see  Mandamus, 
Cent.  Dig.  {  131 ;   Dec.  Dig.  t  66.»] 

8,  Taxation  (S  3^%»)— Back  Taxes— Assess- 
ment—No tk-e. 

Code  VMG,  {  3421,  authorizing  a  city 
through  its  c'l&rk  to  assess  property  that  has 
Mcaped  taxation,  has  no  application  to  a  pro- 
ceedlne  iiistitut<>if  by  the  revenue  agent  for  the 


same  purpose,  which  proceeding  is  entirely  gov- 
erned by  chapter  131,  so  that  notice  of  such 
omitted  property  was  properly  given  by  tb> 
revenue  agent  to  the  city  assessors  and  collect- 
or, and  not  to  the  city  derk. 

[E!d.  Note.— For  other  cases,  se«  Taxation, 
Dec  Dig.  (  36214.*] 

4.  Taxation  (8  317*)— Back  Taxes— Asbesb- 

MENT— PeOCEEDINOS. 

The  right  of  the  state  revenue  agent  to 
assess  back  taxes  is  not  exclusive ;  the  munici- 
pality, acting  through  its  clerk,  being  authorized 
by  Code  1906,  {  3421,  of  its  own  motion  to 
assess  property  that  tias  escaped  taxation. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Dec.  Dig.  i  317.*] 

0.  Taxation  (5  363*)— Assessment  of  Back 

Taxes— Notice  to  Taxpayebs. 

At  the  instance  of  the  state  revenue  agent 
the  tax  assessor  and  collector  of  a  city  made 
out  a  back  tax  assessment  and  filed  the  same 
on  March  23,  1907.  No  notice  was  given  to 
the  parties  assessed  until  February  18,  1908. 
Held,  that  since,  by  Code  1006,  f  4740,  no  time 
limit  was  fixed  within  which  notice  must  be 
served  on  such  owners,  the  assessment  was  not 
void  because  of  such  delay,  thougli  no  taxes  ac- 
crued or  could  be  collected  until  notice  had  been 
given  and  the  assessment  properly  approved  by 
the  mayor  and  aldermen  at  the  next  regular 
meeting  after  notice. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Dec  Dig.  {  363.*] 

6.  Taxation  (J  491*)— Back  Taxes— Assess- 
ment—Confibmation— Subsequent  Vaca- 
tion—Jubisdiction. 

Code  1906,  {  4296,  declares  that,  when  an 
assessment  roll  has  been  properly  approved,  the 
taxpayer  cannot  question  its  validity,  and  that 
an  approved  assessment  shall  have  the  effect  of 
a  final  judgment  against  the  taxpayer,  unless 
subject  to  be  reopened  under  section  4312. 
Held,  that  where  back  taxes  were  assessed,  and 
after  notice  to  the  taxpayers  the  assessment  was 
confirmed  at  the  next  meeting  of  the  mayor  and 
board  of  aldermen  of  the  city,  and  the  list  was 
duly  filed  as  approved,  it  was  then  beyond  the 
power  of  the  mayor  and  board  of  aldermen  to 
cancel  such  approval  at  a  sut>sequent  meeting. 

[Ed.  Note.— For  other  cases,  see  Taxation. 
Dec  Dig.  i  491.*] 

7.  Mandamus  ({  10*)— Vacation  of  Void  Ob- 
deb. 

Where  the  action  of  a  board  of  aldermen 
attempting  to  vacate  its  approval  of  a  back 
tax  assessment  was  a  nullity,  mandamus  would 
not  lie  to  compel  the  board  to  expunge  it  from 
its  records,  because  unnecessary. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Dec  Dig.  S  10.*] 

8.  Mandamus  (8  119*)— Subjects  of  Reliein- 
Collection  op  Taxes. 

Mandamus  will  lie  to  compel  a  tax  col- 
lector to  collect  assessments  on  property  that 
has  escaped  taxation,  though  many  of  tne  as- 
sessments may  be  barred ;  this  question  being 
one  between  the  revenue  agent  and  the  tax- 
payer, and  the  tax  collector  being  unauthorized 
to  interpose  any  such  defense  for  them. 

[Ed.  Note.— For  other  cases,  see  Mandamns, 
Cent.  Dig.  8  251;    Dec  Dig.  8  119.*] 

Appeal  from  Circuit  Conrt,  Coahoma  Coun- 
ty ;  Sam  O.  Cook,  Judge. 

"To  be  officially  reported." 

Petition  by  Wirt  Adams.  Revenue  Agent, 
against  the  City  of  Clarksdale  and  others, 
for  mandamus  to  compel  the  annulment  of  an 
order  canceling  a  back  tax  assessment  and 
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to  compel  the  collection  of  the  taxes  by  the 
dty  tax  collector.  Defendant's  demurrem 
were  sustained,  and  the  bill  dismissed,  from 
which  order  the  petitioner  appeals.  Affirmed 
as  to  tbe  city,  and  reversed  as  to  defendant 
F.  L.  Smith,  assessor  and  collector. 

D.  A.  Scott,  for  appellant  3.  W.  Cntrer, 
for  api>ellee8. 

MAYES,  J.  On  the  13th  day  of  July.  1908, 
the  revenue  agent  ffled  a  petition  for  man- 
damus against  the  city  of  darksdale  and 
P.  L.  Smith,  acting  both  as  tax  collector  and 
tax  assessor  for  the  city.  The  petition  sub- 
stantially alleges  that  tbe  revenue  agent  gave 
written  notice  to  Smith  that  certain  property 
located  in  tbe  city  of  Clarksdale  had  escaped 
taxation  for  the  years  1801  to  1004,  Inclnslve, 
and  in  tbe  notice  specifically  described  the 
property  and  required  Smith  to  assess  same 
as  additional  assessments  on  the  rolls  or  tax 
list  then  in  his  possession.  Smith,  acting  In 
his  official  capacity,  made  the  additional  as- 
sessment required  by  tbe  notice  on  tbe  same 
day  that  be  received  it,  to  wit,  on  the  23d 
day  of  March,  1907.  After  making  the  as- 
sessments as  required,  they  were  filed  and 
remained  on  file  continuously.  It  Is  averred 
that  Smith  was  acting  In  the  dual  capacity 
of  tax  assessor  and  tax  collector  for  the 
dty  of  Clarksdale  when  all  these  proceedings 
were  bad.  After  making  and  filing  the  addi- 
tional assessments,  no  further  action  was 
taken  until  the  IStb  day  of  February,  1908, 
when  Smith  gave  written  notice  to  all  of  tbe 
alleged  owners  of  the  property  which  had 
been  back-assessed  by  him,  and  in  the  notice 
directed  the  attention  of  the  taxpayers  on 
whom  the  notice  was  served  that  any  objec- 
tion to  the  assessment  which  they  might 
bare  would  be  beard  by  the  mayor  and  board 
of  aldermen  at  the  next  regular  meeting. 
This  notice  was  served  under  section  4740 
of  tbe  Code  of  1906,  and  seems  to  have  been 
In  strict  compliance  with  the  same,  except 
that  it  is  stated  in  the  notice  that  "the  fol- 
lowing described  property  in  tbe  county  of 
Coahoma,  Mississippi,"  etc.,  "has  been  as- 
sessed by  me  to  yon,"  etc..  Instead  of  specify- 
ing the  dty  of  Clarksdale;  but  the  notice 
requires  the  parties  to  appear  at  the  next 
meeting  of  the  mayor  and  board  of  aldermen 
of  tbe  city  of  Clarksdale  for  the  purpose  of 
making  any  objection  they  might  have,  and 
we  do  not  think  this  Irregularity  is  snffl- 
dently  grave  to  Invalidate  the  whole  pro- 
ceeding, as  It  Is  manifest  that  the  assess- 
ment was  in  behalf  of  the  dty  and  by  a  dty 
officer. 

On  tbe  8d  day  of  March,  1908,  at  the  next 
regolar  meeting  of  tbe  mayor  and  board  of 
aldermen  of  tbe  city  of  Clarksdale,  these 
back  assessments  were  taken  up  for  consid- 
eration and  approved.  No  appeal  was  ever 
prooecnted  from  tbe  order  of  approval,  and 
directly  thereafter  Smith,  as  tax  collector, 
[ffoceeded  to  collect  the  amount  of  taxes  due 
by  virtue  of  the  order  of  approval.     Subse- 


quently, on  tbe  5tb  of  May,  1908,  and  after 
tbe  final  adjournment  of  the  regular  meeting 
In  March,  tbe  mayor  and  board  of  aldermen 
caused  to  be  entered  an  order  rescinding  and 
canceling  their  order  of  approval  of  the  tax 
assessments  made  at  the  regular  March  meet- 
ing of  the  board,  and  ordered  all  money  here- 
tofore collected  thereunder  to  be  refunded  to 
the  parties  from  whom  same  had  been  re- 
ceived. After  this  order  was  made  the  tax 
collector  refused  to  proceed  any  further  with 
the  collection  of  the  taxes  above  mentioned, 
but,  acting  under  the  order  of  the  board,  re- 
funded all  amounts  previously  collected  by 
him.  Tbe  petition  avers  that  tbe  action  of 
tbe  dty  of  Clarksdale  In  vacating  the  order 
of  approval  made  on  March  3,  1908,  by  the 
order  of  May  6,  1908,  was  void,  and  that  it 
continued  to  be  the  legal  duty  of  Smith  to 
collect  all  the  taxes  which  bad  been  assessed. 
The  petition  prayed  for  a  writ  of  mandamus 
against  tbe  dty  of  Clarksdale  and  F.  L. 
Smith,  tax  assessor  and  collector,  requiring 
tbe  dty,  through  Its  proper  officers,  to  cancel 
and  annul  tbe  order  made  at  the  May  meet- 
ing, 1908,  and  further  prayed  that  Smith, 
as  assessor  and  tax  collector  of  the  city,  be 
required  to  proceed  without  further  delay  to 
collect  all  taxes  assessed  as  set  out  in  this 
petition,  and  that  Smith  be  required  to  carry 
out  the  order  made  by  the  mayor  and  board 
of  aldermen  at  Its  March  meeting,  1908. 

Two  separate  demurrers  were  interposed 
to  this  petition,  one  by  tbe  dty  of  Clarksdale, 
and  the  other  by  tbe  tax  assessor  and  col- 
lector. The  dty  demurs  on  the  grotmd: 
First,  that  the  munldpal  authorities  cannot 
be  controlled  by  mandamus  or  like  process 
of  any  court ;  second,  because  the  assessments 
were  illegal,  and  not  made  by  officers  au- 
thorized by  law  to  make  the  same,  and  there- 
fore the  mayor  and  board  of  aldermen  had 
no  right  to  approve  the  assessments;  third, 
because,  as  the  assessment  was  not  legally 
made,  it  was  the  duty  of  the  defendant  to 
rescind  all  action  taken  in  the  premises.  On 
behalf  of  the  tax  assessor  and  collector  a 
demurrer  set  up:  First,  that  It  was  shown 
by  the  petition  that  no  legal  assessments 
were  ever  made  as  required  by  law;  second, 
because  It  appears  that  tbe  tax  assessor  and 
collector  was  without  warrant  or  authority 
to  make  the  collections;  third,  because  the 
court  was  without  authority  to  direct  the 
collection  of  taxes  Illegally  assessed.  These 
are  substantially  the  grounds  of  tbe  demur- 
rer filed  by  both  defendants.  On  the  bearing 
tbe  court  sustained  the  demurrer  and  dis- 
missed the  bill,  from  which  action  the  reve- 
nue agent  appeals. 

On  behalf  of  appellees  It  Is  urged  here  for 
the  first  time  that  the  action  of  the  lower 
court  must  be  sustained,  for  the  reason  that 
there  Is  not  only  a  misjoinder  of  the  parties, 
but,  additionally  to  this,  the  dty  of  Clarks- 
dale is  not  subject  to  mandamus  by  Its  cor- 
porate name,  but,  If  any  such  action  can  be 
maintained.  It  must  be  brought  against  tbe 
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indtvldnal  members  of  the  municipal  board. 
It  Is  sufflcieut  to  say,  In  answer  to  this  ar- 
gument, tbat  no  such  question  was  raised  by 
the  demurrer  in  the  court  below,  and  there- 
fore, following  the  many  decisions  of  this 
court  on  this  subject,  we  decline  to  pass  on 
these  questions  here. 

It  is  next  argued  for  appellees  that  the 
court  held  in  the  case  of  Adams  ▼.  City  of 
GreenvUle,  77  Miss.  881,  27  South.  990,  that 
the  mayor  and  board  of  aldermen  of  a  city 
were  not  subject  to  mandamus;  hence,  says 
counsel,  if  the  mayor  and  board  of  aldermen 
cannot  be  mandamused,  certainly  the  city 
itself  cannot  be  subject  to  the  writ  It  would 
seem,  in  the  opinion  above  referred  to,  that 
the  court  did  so  hold;  but  in  the  case  of 
Adams  t.  Kuykendall,  83  Miss.  571,  35  South. 
830,  the  case  of  Adams  v.  City  of  Greenville 
was  overruled.  The  two  cases  are  absolutely 
inconsistent,  and  cannot  be  distinguished,  and 
in  our  Judgment  the  Kuykendall  Case  an- 
nounces the  correct  rule  of  law. 

It  is  further  contended  by  appellee  that  by 
section  3421,  Code  of  1906,  the  notice  requir- 
ed to  be  given  by  section  4740  should  have 
been  given  to  the  clerk  of  the  municipality. 
Section  3421  has  no  application  to  a  proceed- 
ing instituted  by  the  revenue  agent  under 
chapter  131,  Code  of  1906.  Where  the  reve- 
nue agent  is  proceeding  to  back-assess  prop- 
erty, the  proceedings  are  to  be  as  provided 
under  chapter  131,  and  the  various  sections 
of  the  Code  under  this  chapter  are  applicable 
alone  to  him.  But  the  right  of  the  revenue 
agent  to  back-assess  Is  not  the  exclusive  pow- 
er in  the  law  so  to  do.  By  section  3421  the 
municipality,  acting  through  its  clerk,  may 
of  its  ovim  motion  assess  property  which 
has  escaped  taxation,  and  when  this  is  done 
the  back  tax  assessment  must  be  made  by  the 
clerk.  But  this  section  has  no  controlling 
Influence  where  the  proceeding  Is  instituted 
by  the  revenue  agent 

The  petition  shows  that  although  the  tax 
assessor  and  collector  made  out  the  back  tax 
assessment  on  his  list,  and  filed  same,  yet  no 
notice  was  given  to  the  parties  against  whom 
the  assessment  was  made  until  February  18, 
1908,  nearly  a  year  after  the  assessments 
were  filed.  It  is  contended,  therefore,  that 
the  assessment  was  a  nullity  because  of  this. 
We  do  not  think  there  is  anything  In  this 
contention.  The  assessment  was  made  on  the 
23d  day  of  March,  1907,  and  the  list  filed. 
It  is  true  no  notice  was  given  to  the  tax- 
payers until  the  18th  day  of  February,  1908, 
and  imtU  notice  had  been  given  and  the 
assessment  approved  no  taxes  became  due 
and  none  could  have  been  collected;  but  the 
notice  was  given  and  the  assessment  properly 
approved  by  the  mayor  and  board  of  alder- 
men at  the  next  regular  meeting  after  the 
notice.  After  assessment  is  made  no  particu- 
lar limit  of  time  is  fixed  by  section  4740, 
Code  of  1906.  within  which  notice  must  be 


served  on  the  owners  of  the  property  back- 
assessed.  This  being  the  case,  the  matter 
could  be  heard  by  the  mayor  and  board  of 
aldermen  at  any  time  after  notice  to  the 
parties  assessed  within  the  period  of  the 
statute  of  limitations. 

After  the  meeting  of  the  mayor  and  board 
of  aldermen  at  the  regular  session  in  March, 
1908,  with  due  notice  to  the  taxpayer,  and 
the  list  as  filed  by  the  tax  collector  had  been 
approved,  it  was  beyond  the  power  of  the 
mayor  and  board  of  aldermen  to  cancel  this 
order  of  approval  at  any  subsequent  time; 
hence  their  action  on  May  5th  was  a  nullity. 
Under  section  4296  of  the  Code  of  1906,  where 
an  assessment  roll  has  been  properly  approv- 
ed, the  taxpayer  is  precluded  from  question- 
ing its  validity  afterwards,  and  the  effect  of 
the  approval  is  to  render  a  final  Judgment 
against  the  taxpayer,  unless  subject  to  be 
reopened  under  section  4312.  A  Judgment 
rendered  by  the  mayor  and  board  of  alder- 
men, except  In  cases  provided  by  statute,  is 
no  more  open  to  further  action  after  final 
Judgment  than  is  that  by  any  other  tribu- 
nal. Revenue  Agent  v.  Clarke,  80  Miss.  134, 
31  South.  216. 

The  action  of  the  board  on  May  5th  in  pass- 
ing the  order  vacating  the  approval  of  March 
3d  was  not  under  section  4312,  or  claimed 
to  be  under  this  section.  The  petition  shows 
a  strict  compliance  in  every  respect  with  sec- 
tion 4740,  Code  of  1906,  in  so  far  as  the  back 
assessment  is  concerned,  and  we  do  not  think 
that  the  case  of  State  v.  Brennan,  72  Miss. 
894,  18  South.  482,  has  any  application.  In 
this  case  Smith  was  both  tax  collector  and 
tax  assessor.  The  facts  of  the  Brennan  Case 
are  easily  distinguishable  from  the  facts  here. 

Since  the  action  of  the  board  was  a  nullity, 
it  would  be  useless  to  require  the  board  to 
expunge  from  its  records  that  which  has  no 
legal  force  or  effect  For  this  reason  alone 
the  demurrer  filed  by  the  city  should  be  sus- 
tained, and  petition  dismissed  as  to  It;  but 
the  demurrer  interposed  by  the  tax  collector 
should  be  overruled,  as  the  assessment  is  in 
all  respects  valid.  It  may  be  that  by  section 
4742  many  of  these  assessments  are  barred ; 
but  we  leave  this  question  to  be  settled  be- 
tween the  revenue  agent  and  the  taxpayer, 
since  it  Is  of  no  concern  to  the  tax  assessor 
and  collector,  and  he  can  interpose  no  such 
defense  for  them. 

Let  the  demurrer  be  sustained  as  to  the 
city  of  Clarksdale,  and  reversed  as  to  the  tax 
collector  and  assessor. 

So  ordered. 

(K  Hiss.  196) 
SULLIVAN  V.   AMMONS.     (No.   13,644.) 
(Supreme  Court  of  Mississippi.    Feb.  8,  1906.) 

CONSTITUTIONAI,      LAW       (§      105*)     —    VltSTKD 

Rights— CoNTBACTS — iNVAUnrrr. 

Acts  1875,  p.  10,  c.  1,  {  5,  imposed  certain 
privilese  license  taxes,  and  declared  that  con- 
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tracts  made  by  penons  liable  to,  but  who  had 
not  paid,  the  tax.  ■boald  be  null  and  void.  By 
Rer.  Code  1880,  i  B89,  the  law  waa  changed  so 
ta  to  provide  that  all  contracts  made  in  violation 
thereof  should  be  null  and  void,  so  far  only  as 
the  violator  should  base  any  claim  on  them, 
and  that  no  suit  should  be  maintainable  in  fa- 
vor of  such  person  on  any  such  contract.  Held, 
that  by  such  act  the  Legislature  so  changed  the 
law  that  contracts  in  violation  thereof  were 
merely  unenforceable  as  a  matter  of  remedy,  as 
to  the  continued  existence  of  which  a  party 
eonld  not  acquire  a  vested  right,  so  that  the 
Legislature  was  authorized  to  enact  Code  1906, 
i  3S0i.  providing  a  fine  and  imprisonment  only 
for  violation  of  the  act,  thus  making  contracts 
made  in  1905,  violative  of  such  act,  enforceable. 
[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  8  228:  Dec  Dig.  {  105.»] 

Appeal  from  Circuit  Court,  Tallahatchie 
0>ant7;    Sam  C.  Cook,  Judge. 

"To  be  officially  reported." 

Action  by  W.  D.  Ammons  against  W.  C. 
Sallivan.  Judgment  for  plaintiff,  and  de- 
fendant appeals.     Affirmed. 

Boatner  &  May  and  R.  li.  Cannon,  for  ap- 
pdlant  Mayes  &  Longstreet,  A.  H.  Stephen, 
and  DlDklns,  Caldwell  &  Ward,  for  appel- 
lee;. 

WHITriBLD,  C.  J.  On  December  29, 
1906,  Ammons,  the  appellee,  filed  two  suits  in 
the  drcnlt  court  of  Tallahatchie  county 
against  Sullivan,  the  appellant,  upon  two 
certain  promissory  notes  executed  by  Snlli- 
van  in  favor  of  Ammons,  one  dated  Novem- 
ber 24,  1906,  for  $493.44,  and  one  for  $500, 
dated  January  1,  1905,  each  bearing  interest 
at  8  per  cent  per  annum  until  paid ;  the  two 
soita  having  been  afterwards  consolidated. 
Daring  the  year  1904,  and  prior  to  and  sub- 
sequent to  that  year,  Ammons,  the  appellee, 
was  engaged  in  the  mercantile  bnsiness  at 
Sumner,  Miss.,  and  Sullivan  was  a  planter. 
Daring  the  said  period  Ammons  sold  goods 
and  merchandise  to  Sullivan  on  account  for 
the  purpose  of  BUi>plying  his  plantation. 
The  account  having  run  for  several  years,  and 
Sullivan  not  being  able  to  pay  said  account, 
he  executed  the  two  said  promissory  notes 
in  settlement  of  said  account  The  two  notes 
tiaving  become  past  due  and  unpaid,  Ammons 
brought  salt  as  above  stated,  when  Sullivan 
filed  a  plea  of  the  general  Issue,  also  a  spe- 
cial plea,  setting  up  as  a  defense  to  the  suit 
tliat  daring  the  year  1904  Ammons,  plain- 
tUf,  was  a  merchant  doing  a  general  mer- 
cantile business,  and  that  the  goods  and  mer- 
chandise constituting  the  consideration  of 
the  said  two  notes  were  sold  daring  the  year 
190i,  and  that  plalntUT,  Ammons,  had  not 
daring  the  year  1904  procured  a  proper  priv- 
ilege tax  license  to  carry  on  said  mercantile 
bnsiiiesfl  for  said  year  1904.  To  this  special 
plea  a  demurrer  was  interposed,  setting  up, 
among  other  grounds,  that  the  plea  stated  up- 
<H>  Its  face  no  defense,  in  that  there  was  no 
law  In  existence,  at  the  time  the  suit  was 
flied,  precluding  said  suit  because  of  the  fail- 


are  to  pay  privilege  tax  license  to  conduct 
said  mercantile  business.  The  demurrer  to 
said  plea  was  sustained,  and  the  suit  re- 
sulted in  a  Judgment  for  the  plaintiff,  from 
which  this  appeal  is  prosecuted. 

The  cases  of  Anding  v.  Levy,  S7  Miss.  51, 
34  Am.  Rep.  435,  and  Decell  v.  Lewenthal, 
57  Miss.  331,  34  Am.  Rep.  449,  are  inappli- 
cable to  the  case  made  by  this  record.  Those 
cases  construe  Acts  1875,  p.  10,  c.  1,  g  5, 
which  was  In  these  words:  "And  any  debts 
or  claims  that  may  accrue  to  any  person  on 
account  of  the  business  herein  taxed,  who 
shall  fall  or  neglect,  within  thirty  days  after 
such  license  is  due,  to  pay  the  same,  shall  be 
null  and  void  and  no  suit  shall  be  maintained 
in  any  court  of  law  or  equity,  in  this  state, 
to  enforce  the  payment  of  sach  claims,  or 
a  compliance  with  contracts  In  favor  of  any 
person  or  persons  falling  to  pay  the  privilege 
tax  required  by  this  act"  Let  It  be  carefully 
noted  that  the  contracts  made  In  violation  of 
this  statute  were  expressly,  by  the  statute 
Itself,  declared  to  be  "null  and  void,"  and  it 
was  because  of  this  express  legislative  dec- 
laration of  absolute  nullity  that  the  court 
held  in  the  two  cases  supra  that  such  con- 
tracts were  absolutely  null  and  void,  not 
simply  unenforceable;  that  the  statute  so 
worded  was  self -executing;  that  a  defend- 
ant, sued  upon  such  contract,  had  under  that 
statute  a  vested  right,  not  remedy,  In  the  ab- 
solute nullity  of  the  contract  so  declared  by 
the  statute,  which  vested  right  could  not  be 
taken  from  him,  even  by  a  repeal  of  such 
statute;  and  that  such  repeal  could  not 
consequently,  have  the  effect  of  making  such 
contracts,  once  legislatively  declared  null  and 
void,  valid  after  such  repeal.  These  two  de- 
cisions must  be  strictly  confined  to  the  stat- 
ute which  they  construe. 

Thereafter,  in  Rev.  Code  1880,  S  588;  the  law 
was  most  materially  changed  in  this  regard, 
and  it  was  in  this  last  section  declared  that 
"all  contracts  made  with  any  person  who 
shall  violate  this  act.  In  reference  to  the 
business  carried  on  in  disregard  of  this  law, 
shall  be  null  and  void,  so  far  only  as  such 
person  may  base  any  claim  upon  them,  and 
no  suit  shall  be  maintainable  In  favor  of  such 
person  on  any  such  contract"  Following 
this  up,  section  8401.  Code  1802,  provides: 
"And  all  contracts  made  with  any  person 
who  shall  violate  the  provisions  of  this 
chapter  in  reference  to  the  business  carried 
on  In  disregard  thereof,  shall  be  null  and 
void  so  far  only  as  such  person  may  base  any 
claim  upon  them,  and  a  suit  shall  not  be 
maintainable  In  favor  of  any  such  person 
on  any  such  contract"  In  Laws  1896,  p. 
50,  c  35,  g  2,  the  same  provision  is  enacted, 
and  in  Laws  1898,  p.  31,  c.  5,  (  97,  the  same 
provision  Is  again  enacted.  It  will  thus  be 
seen.  In  this  review  of  the  statutes  on  the 
subject  that  beginning  with  the  statute  of 
1880.  and  continuing  from  that  date  until 
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Hxe  adoption  of  tbe  statute  of  1898  above  re- 
ferred to,  the  exceedingly  severe  penalty  de- 
nounced by  the  act  of  1875,  supra,  of  absolute 
nullity  against  such  contracts,  has  been  most 
materially  changed,  so  that  from  the  Code 
of  1880,  up  to  and  Including  the  act  of  1898, 
such  contracts  have  not  been  null  and  void, 
but  the  remedy  to  enforce  them  has  been  sus- 
pended. The  contracts  were  simply  made 
unenforceabl&  They  were  not  declared  noil 
and  void. 

Nothing  prevented  suit  upon  the  contract, 
except  the  provision  of  these  statutes.  The 
attitude  of  the  law,  as  regards  such  contract, 
from  1880  until  the  adoption  of  the  revenue 
chapter  of  the  Code  of  1906  In  April,  1906, 
has  been  such  that  such  contracts  were  no 
longer  null  and  void,  but  simply  nnenforce- 
able.  In  fact,  a  tremendous  change  was 
wrought  by  this  change  In  legislation,  by  tak- 
ing from  the  defendant,  when  sued  on  such 
contracts,  the  right  to  plead  a  vested  right 
In  the  nullity  of  the  contracts.  From  1880  to 
April  21,  1906,  the  defendant  has  never  bad 
such  a  vested  right  in  the  nullity  of  the  con- 
tract, which  right  the  Legislature  could  not 
take  away  by  the  rejieal  of  the  statute  de- 
nouncing such  nullity  against  such  contracts. 
Since  the  Code  of  1880,  and  up  to  April  21, 
1906,  all  that  the  defendant  has  had  is  the 
right.  If  he  so  chose,  to  plead  that  the  con- 
tracts could  not  be  enforced  against  him  In 
any  court  In  this  state.  In  other  words,  to 
put  It  shortly,  under  the  act  of  1876,  and  the 
decisions  construing  that  act,  the  contracts 
were  absolute  nullities,  and  the  defendant, 
when  sued,  had  a  vested  right  to  plead  such 
nullity,  and  that  vested  right  could  not  be 
taken  from  him  by  the  repeal  of  the  statute. 
Since  the  Code  of  1880  the  defendant  has 
had  no  such  right  He  has  had  merely  the 
privilege  of  pleading  that  the  plaintiff  was 
without  a  remedy  to  enforce  such  contract 
Under  the  act  of  1875  it  was  a  matter  of 
right  In  the  defendant  which  the  Legislature 
could  not  take  away.  Subsequently,  by  legis- 
lation since  the  Code  of  1880,  It  is  a  mere 
matter  of  remedy,  which  the  Legislature 
might  properly  take  away  by  the  repeal  of 
any  such  statute.  The  difference  Is  funda- 
mental, and  must  be  kept  strictly  in  mind, 
that  there  may  be  no  misapprehension  either 
of  the  statutes  or  the  decisions  on  the  stat- 
utes in  these  two  periods. 

That  this  Is  also  the  true  doctrine  as  gen- 
erally accepted  In  other  jurisdictions  Is 
shown  In  Wade  on  Retroactive  Laws,  {  800. 
After  discussing  therein  the-  difference  be- 
tween repealing  acts  which  take  away  vested 
rights  and  those  which  affect  the  remedy  on- 
ly, and  in  considering  in  that  discussion  the 
difference  in  this  respect  as  between  contracts 
mala  in  se  and  those  only  mala  prohlblta, 
the  author  says.  In  speaking  of  the  cases  of 
Russell  V.  De  Grand,  15  Mass.  35,  and  Sprlng- 
Beld  Bank  v.  Merrick,  14  Mass.  322,  as  fol- 
lows: "In  the  latter  case  the  application  Is 
made  to  a  note  which,  when  executed,  was 


payable  In  the  bills  of  banks  of  other  states. 
This,  being  In  contravention  of  a  statute  then 
In  force,  was  held  void,  and  the  subsequent 
repeal  of  the  prohibitory  act  would  not  affect 
the  contract  so  as  to  render  It  valid.  In  this 
case  stress  is  even  laid  upon  the  fact  that 
when  the  note  was  executed  such  contracts 
were  prohibited  under  heavy  penalties.  The 
statute  was  a  penal  one,  and  a  part  of  the 
penalty  was  the  forfeiture  occasioned  by 
Invalidating  the  contract  It  amounted  to  a 
declaration  that  the  right  of  the  maker  to  re- 
pudiate his  contract  obligation  was  a  right 
of  which  he  could  not  be  deprived  by  subse- 
quent legislation.  These  decisions,  however, 
notwithstanding  their  unquestioned  respecta- 
bility, will  not  support  this  doctrine  against 
the  great  weight  of  American  authority, 
which  leaves  statutory  penalties  dependent 
upon  the  perpetuity  of  the  acts  by  which  they 
are  prescribed.  The  case  of  Roby  v.  West 
4  N.  H.  285,  17  Am.  Dec.  423,  was  an  action 
for  lottery  tickets  sold  at  a  time  when  the 
law  Imposed  a  penalty  npon  such  transac- 
tions, without  any  specific  forfeiture  of  the 
right  of  recovery.  The  statute  was  repealed 
after  the  Institution  of  the  suit,  and  the 
court  held  that  the  Illegality  of  the  trans- 
action was  a  good  defense  to  the  action  when 
brought,  although  the  act  by  which  the  sale 
of  lottery  tickets  was  prohibited  did  not  de- 
clare in  terms  that  such  contracts  would  not 
bind  purchasers,  and  that  the  Imposition  of 
the  penalty  by  statute  implied  a  prohibition. 
It  was  also  held  that  a  repeal  of  the  statute 
after  the  Institution  of  the  suit  would  not 
make  good  an  act  Illegal  when  done.  But  the 
decision  of  this  case  Is  more  logically  support- 
ed upon  the  additional  ground  which  is  as- 
signed that,  'the  repealing  act  having  been 
passed  since  the  commencement  of  this  ac- 
tion, to  construe  it  to  take  away  any  ground 
of  defense  which  these  defendants  may  have 
bad  under  the  repealed  act  would  give  It  the 
operation  of  a  retrospective  law  for  the  de- 
cision of  a  civil  cause,  which  is  prohibited  by 
the  Constitution.* " 

And  the  author,  at  pages  300  and  301,  fur- 
ther goes  on  to  say:  "In  disposing  of  the 
question,  Peabody,  3.,  says:  'The  Legisla- 
ture deeming  It  wise,  as  a  measure  of  public 
policy,  to  restrain  the  circulation  of  notes 
of  denominations  less  than  |6,  made  the  act 
unlawful,  and  prohibited  It  under  the  conse- 
quence, among  others,  of  refusing  enforce- 
ment of  any  contract  based  on  such  consid- 
eration. That  law  had  its  day,  and  was  re- 
pealed when  a  change  in  the  wants  of  soci- 
ety, or  new  light  as  to  its  real  interests, 
arose.  By  that  repeal  the  law  is  decided  to 
be  unwise,  for  the  present,  at  least,  and  the 
contracts  made  under  It  whose  considera- 
tion was  always  morally  good  as  between 
the  partiee,  are  now  without  the  legal  Un- 
pediment  of  being  contrary  to  legally  estab- 
lished public  policy  (contraband  of  law),  and 
are  valid.'  Reference  Is  made  in  the  opiu- 
lon  to  Curtis  v.  Leavltt  16  N.  Y.  9,  and  Lea- 
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Tltt  T.  Onrtis,  15  N.  T.  0,  where  the  doctrine 
la  laid  down  that  the  repeal  of  nsury  laws 
remores  the  legal  impediment  to  recovery 
on  contracts  made  contrary  to  its  provisions 
when  In  force.  There  are  two  courses  of  rea- 
soning npon  this  subject,  which,  when  fol- 
lowed oat,  lead  to  diametrically  opposite 
conclusions.  One  of  them  Is  by  Insistence 
«pon  the  distinction  between  rights  demand- 
ed affirmatively  and  exemptions  claimed  neg- 
atively under  a  penal  statute  after  Its  repeal, 
admitting  that  affirmative  relief  cannot  be 
granted  against  obligations  moral  ki  them- 
selves, which  were  voluntarily  assumed,  when 
such  relief  Is  sought  after  the  repeal  of  the 
Invalidating  act.  but  holding  that,  when  such 
an  obligation  is  sought  to  be  enforced.  Its 
original  Ill^ality  will  cling  to  it,  so  far  as 
to  warrant  a  denial  of  the  legal  remedy.  The 
other  coarse  is  to  view  the  provision  by  which 
contracts  contrary  to  the  penal  statute  are 
tendered  Incapable  of  enforcement  as  deal- 
ing entirely  with  the  remedy,  touching  the 
right  only  by  way  of  denial,  and  that  pro- 
q>ectlvely.  Whea  the  act  Invalidates  con- 
tracts for  reasons  of  pnblic  policy,  this  Is 
merely  a  poialty  for  disobedience,  and  the 
repeal  of  the  statute  naturally  restores  the 
remedy  and  abrogate  the  penalty.  The  lat- 
ter seems  the  most  consistent  with  other  well- 
recogntzed  principles  of  construing  legisla- 
tive acts.  Is  least  likely  to  defeat  the  legis- 
latlre  Intuition,  and  will  rarely,  if  ever,  be 
found  to  work  a  hardship  by  defeating  a 
meritorious  defense.  In  Bank  of  Missouri 
V.  Snelling,  35  Mo.  190,  the  defendant  sou^t 
to  take  advantage  of  acts  working  a  forfet- 
tnre  of  plaintiff's  charter.  The  act  authoriz- 
ing sach  a  plea  had  been  repealed  prior  to 
the  suit,  though  subsequent  to  the  contract 
sued  on.  Bates,  J.,  in  delivering  the  opinion, 
says:  TThe  act,  when  In  force,  vested  no 
rights  In  any  person.  It  only  granted  the 
privilege  to  enforce  a  penalty,  which  privilege 
conld  be  withdrawn  at  any  time.' " 

We  come  now  to  the  third  period.  By  sec- 
tion 3894,  Code  of  1906,  the  entire  clause, 
providing  that  no  suit  could  be  brought  to 
enforce  any  such  contracts  where  the  privi- 
lege tax  had  not  been  paid.  Is  drot^ied  from 
the  law  absolntely,  and  that  section  on  this 
•object  reads  as  follows:  "Aioy  person  or 
corporate  body  who  shall  exercise  any  of  the 
prirll^ea  taxed  by  law  In  this  state,  with- 
out first  paying  the  tax  and  procuring  the 
Uomse  as  required,  shall,  on  conviction,  be 
fined  not  less  than  an  amount  equal  to  five 
times  the  tax  imposed  on  such  privileges,  or 
shall  be  Imprisoned  In  the  county  Jail  not 
more  than  six  months,  or  both  by  such  fine 
and  Imprisonment"  And  this  'section  was 
part  of  the  chapter  on  privilege  taxes,  which 
chapter  went  Into  force  by  the  act  of  adop- 
tloD  of  the  Code  of  1906  (section  11)  on  April 
21,  1906  (Laws  1906,  p.  82,  c.  101),  some 
months  before  the  larger  part  of  the  Code  of 
I»06  became  operative,  to  wit,  on  the  1st  day 
of  October,  1906,  as  held  in  Xoung  v.  Insur- 


ance Co.,  SL  Miss.  710,  45  South.  706.  From 
and  after  the  21st  of  April,  1906,  we  have  the 
third  period  of  legislation  on  this  subject, 
under  which  suit  on  such  contracts  is  no  lon- 
ger barred;  the  obstruction  to  such  suits, 
the  provision  which  we  have  been  discussing, 
preventing  suits  on  such  contracts  being  ab- 
solutely dropped  out  of  the  law  by  this  sec- 
tion 3894,  Code  of  1906.  A  very  little  reflec- 
tion will  disclose  the  trend  of  legislative 
thought  on  this  matter.  During  the  first  pe- 
riod, under  the  act  of  1875,  the  Legislature 
denounced  against  such  contracts  absolute 
nullity.  Not  only  could  no  suit  be  brought 
on  them,  but  the  defendant  had  a  vested  right 
to  plead  their  nullity,  which  right  could  not 
l>e  taken  away  by  the  repeal  of  the  statute. 
During  the  second  period  of  legislation  on 
the  subject,  from  the  Code  of  1880  to  April 
21,  1906,  the  Legislature  mitigated  the  sever- 
ity of  the  penalty  by  taking  away  the  declar- 
ation of  nullity  against  these  contracts,  and 
by  taking  away,  consequently,  any  vested 
right  in  the  defendant  to  plead  their  nullity, 
and  by  simply  providing  that,  as  to  remedy, 
no  suit  could  be  brought  to  enforce  them. 
During  this  period  of  legislation  it  was  a 
disability  to  sue,  a  matter  relating  to  remedy 
alone,  which  the  Legislature  provided.  It 
was,  of  course,  constitutional  for  the  Legis- 
lature, by  the  repeal  of  such  statute,  to  re- 
vive the  remedy  and  allow  such  suits  to  be 
brought  During  these  first  two  periods  a 
part  of  the  penalty.  In  the  legislative  view, 
consisted  at  first  in  taking  away  absolutely 
from  the  creditor  bis  claim,  and  destroying 
It  as  a  nullity.  In  the  second  period  the  Leg- 
islature did  not  destroy  bis  claim,  or  affect 
his  right  otherwise  than  by  denying  blm  a 
remedy  to  enforce  It  But  In  this  third,  and 
as  we  think  far  wiser,  period  of  legislation 
on  this  subject  the  Legislature  has  entlrdy 
abolished  this  feature  of  the  law,  and  made 
the  matter  one  with  which  the  defendant 
debtor  iias  nothing  to  do ;  one  resting  abso- 
lutely between  the  state  and  the  delinquent 
taxpayer.  And  it  has  made  the  penalty  quite 
severe,  by  Imposing  a  penalty  under  section 
3894,  Code  of  1906,  of  five  times  the  amount 
of  the  privilege  tax.  Under  thle  law  the  cred- 
itor is,  as  he  ought  to  be,  allowed  to  collect 
his  debts,  but  is  at  the  same  time  severely, 
bat  Joatly,  punished  by  a  quintuple  tax  tor 
bis  failure  to  discharge  his  duty  in  the  pay- 
ment of  bis  proper-  privilege  tax. 

We  held.  In  the  case  of  Toung  v.  Insurance 
Co.,  01  Miss.  710,  45  South.  706,  that  the  fact 
of  the  Infliction  of  this  penalty,  does  not  have 
the  effect  of  making  the  contract  illegal. 
With  this  construction,  since  1880,  the  con- 
tract has  not  been  null  and  void,  but  the  r«u- 
edy  to  enforce  It  prohibited ;  and  hence  a  re- 
peal of  such  statute  revives  the  remedy.  This 
follows  as  a  necessary  consequence  from  the 
decisions  of  this  court  In  Pollard  v.  Insurance 
Co.,  63  Miss.  244,  56  Am.  Rep.  80S,  and  Insur- 
ance Co.  V.  Edwards,  85  Miss.  322,  37  South. 
748.     In  the  Pollard  Case  the  court  said: 
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"The  statute  does  not  deprive  the  owner  of 
bla  property  embarked  In  the  business  illegal- 
ly carried  on.  The  title  la  not  In  any  manner 
affected.  All  the  Incidents  of  title  renaain 
with  the  rights  of  owner.  In  all  respects,  as 
to  the  property,  except  that  no  contract  made 
in  reference  to  the  business  not  duly  licensed 
can  be  enforced  by  htm  who  has  violated  the 
law  In  carrying  on  the  business."  In  the 
Edwards  Case,  we  said:  "The  amnesty  act, 
as  held  In  the  Pollard  Insurance  Case,  63 
Miss.  244,  56  Am.  Rep.  805,  simply  removes 
the  barrier  the  state  had  set  up  between  It- 
self and  a  delinquent  taxpayer."  It  neces- 
sarily results,  from  these  decisions,  that  the 
reason  why  amnesty  acts,  such  as  have  been 
passed,  under  the  ban  of  this  legislation,  are 
constitutional.  Is  because  they  relate  alone 
to  the  remedy,  not  to  any  vested  right 

The  decisions  in  Toung  v.  Insurance  Co., 
91  Miss.  710,  46  South.  706,  and  White  v. 
Post  &  Bowles.  91  Miss.  685,  45  South.  366, 
are  entirely  correct;  but  there  are  some  In- 
accurate expressions  in  those  opinions,  which 
we  now  correct,  that  they  may  not  mislead 
in  the  future.  It  Is  said  In  the  case  of  White 
V.  Post  &  Bowles  that  all  contracts  made 
with  any  person  who  violates  the  provisions 
of  the  act  of  1898,  under  which  that  case 
was  decided  (Laws  1898,  pp.  18-^,  c.  5), 
are  null  and  void;  and  In  the  concluding 
clause  of  the  opinion  It  la  said  that  even  a 
subsequent  repeal  of  that  act,  meaning  the 
act  of  1898,  without  a  saving  clause,  would 
not  malce  the  contract  under  that  act  valid. 
As  we  have  pointed  out,  contracts  under 
the  act  of  1898  were  not  null  and  void,  but 
simply  unenforceable;  and  hence  the  cases 
of  Anding  v.  Levy,  57  Miss.  51,  34  Am.  Rep. 
435,  and  Deceit  v.  Lewenthall,  57  Miss.  331, 
34  Am.  Rep.  449,  bad  no  application  In  the 
case  of  White  v.  Post  &  Bowles  to  a  con- 
tract falling  under  the  law  of  1898,  and 
these  cases  were  Improperly  cited.  In  the 
case  of  Young  v.  Insurance  Co.,  supra,  it 
is  said,  on  page  714,  91  Miss.,  and  page  706, 
45  South.:  "Since  1880,  up  to  the  date  of 
the  Code  of  1906,  the  privilege  tax  statutes 
contained  a  clause  maldng  all  contracts 
made  In  this  state  of  case  absolutely  null 
and  void."  The  contract  In  that  case  was 
made  on  May  2,  1906,  after  the  privilege  tax 
chapter  of  the  C!ode  of  1906  went  Into  ef- 
fect on  April  21,  1906,  and  of  course,  since 
there  was  then  no  bar  to  a  suit,  we  properly 
held  that  suit  could  be  maintained  on  that 
contract,  alnce  the  remedy  had  been  revived 
by  the  adoption  of  aection  8894,  Code  ot 
1906.  The  aentence  we  have  quoted  from 
the  opinion  erroneoualy  states  the  law  during 
the  period  from  the  Code  of  1880  to  the 
Code  of  1906.  During  that  period  contracts 
were  not  null  and  void,  but  almply  unforce- 
able,  as  shown  above,  and  the  inapt  refer- 
ence in  the  Toung  Case,  supra,  to  Anding  v. 
Levy  and  Decell  v.  Liewenthall,  supra,  should 
not  have  been  made.  In  short,  the  cases 
of  Anding  v.  Levy  and  Decell  v.  Lewenthall 


are  limited  strictly  to  the  statute  which 
they  construed,  to  wit,  the  act  of  1875,  and 
they  are  wholly  out  of  place  In  the  considera- 
tion of  the  entirely  different  statutes  aince,. 
beginning  with  the  Code  of  1880. 

The  learned  counsel  for  appellant  insists 
that  section  4,  Code  of  1906,  preserves  to- 
bis  client  the  vested  right  to  the  nullity  de- 
clared by  the  act  of  1875  against  such  con- 
tracts ;  but  since,  as  we  trust  we  have  made 
perfectly  clear,  no  such  nullity  has  ever 
attended  any  such  contract  since  the  Code 
of  1880,  that  line  of  reasoning  Is  not  sound. 
Section  4  of  the  Code  of  1906  Is  a  saving 
clause  for  vested  rights  theretofore  existing, 
but  there  Is  no  vested  right  here  involved; 
and  It  also  preserves  all  claims  of  a  plalntifT 
and  defenses  of  a  defendant  which  the  law 
allows  tn  pending  suits,  but  not  only  was 
there  no  pending  suit  here  prior  to  the  Code 
of  1906,  but  there  was  nothing  In  the  way  of 
suit,  except  the  prohibition  that  no  suits 
should  be  brought  on  these  contracts  and  a 
prohibition  as  to  remedy,  and  when  Code 
1906,  §  3894,  left  out  this  prohibition,  there 
was  nothing  from  and  after  April  21,  1906, 
the  date  when  this  section  went  Into  force, 
to  prevent  suit  on  such  contracts,  even  there- 
tofore made,  since  the  Code  of  1880. 

Finally,  these  particular  suits  were  Insti- 
tuted December  29,  1906,  mmiths  after  this 
section  3894  went  Into  effect  This  suit 
waa  therefore  l>egun  at  a  time  when  there 
was  no  clause  In  the  statute  law  of  this 
state  prohibiting  aulta  on  a  contract  like 
thla. 

There  is  nothing  In  the  contention  of  the 
learned  counsel  for  the  appellee,  which  he 
bases  upon  his  interpretation  of  Insurance 
Co.  V.  Bank,  73  Miss.  47a  18  South.  931. 
As  we  have  heretofore  held,  any  transmuta- 
tion in  the  form  of  such  contracts  will  not 
keep  this  court  from  looking  through  all 
forma,  of  whatever  kind,  to  the  fact  that  the 
original  contract  was  made  at  a  time  when 
a  privilege  tax  had  not  been  paid,  and  the 
vice  of  such  contract  affects  all  subsequent 
changes  in  the  mere  form  of  the  contract, 
aa  held  in  Puckett  v.  Fore,  77  Miss.  891,  27 
South.  381.  It  may  be  true  in  that  case  that 
the  dealings  extended  through  10  years  or 
more,  and  that  there  was  a  continuous  ac- 
count through  the  10  years,  and  that  the 
notes  closing  accounts  In  these  years  were 
charged  back  In  the  account  None  of  these 
facts  make  any  difference  In  the  paramount 
principle  that  wherever  it  could  be  shown, 
under  the  old  law,  from  1880  up  to  April 
21,  1906,  that  the  contract  was  originally 
made  during  a  period  when  no  proper  privi- 
lege tax  had  been  paid,  such  contract  would 
remain  unenforceable,  no  matter  how  many 
transmutations  of  form  the  original  contract 
might  undergo.  The  case  of  Bank  v.  Frazer,. 
63  Miss.  231,  as  well  pointed  out  by  learned 
coimsel  for  appellee.  Is  a  case  turning  prin- 
cipally upon  usury,  and  is  therefore  out  ot 
place  In   the  consideration  of  the  principle 
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(UKlo'Iying  these  merely  nnenforceable  con- 
tracts. Money  voluntarily  paid  In  liquida- 
tion of  a  contract  of  tliis  last  character  cer- 
tainly merer  could  be  recovered;  but  money 
TOluntarily  paid,  constituting  usury,  can  be 
recovered  bacic,  and  this  shows  the  Inappli- 
cability of  Bank  v.  Frazer  In  this  sort  of 
discnsslon. 

We  are  therefore  of  the  opinion  that  the 
action  of  the  learned  court  below  was  emi- 
nently correct,  and  the  Judgment  is  there- 
fore affirmed. 


POIiK  T.  POLK.     (No.  13,536.) 
fSapreme  Court  of  Mississippi.     Feb.  8,  190A.) 

Appeal  from  Circuit  Court,  Jefferson  Davis 
Coanty;    R.  I*  Bullard.  Jucise. 

Action  between  R.  D.  PoIIj,  Sr.,  and  R.  D. 
Polk,  Jr.  From  the  judgment,  R.  D.  Polk,  Sr., 
appeals.     Affirmed. 

Livingston  &  Cowart,  for  appellant  J.  C. 
Carlton,  for  appellee. 


PER  CURIAM.    Affirmed. 


HARRIS  T.  STATE.    (No.  13.334.) 
fSapreme  Court  of  Mississippi.     Feb.  8,  1909.) 

Appeal  from  Circuit  Court,  Lafayette  Coun- 
ty:   W.  A.  Roane,  Judge. 

Miles  Harris  was  convicted  of  selling  dis- 
eased meat,  and  appeals.     Affirmed. 

W.  P.  Sbinault.  for  appellant.  Geo.  Butler, 
Asst.  Atty.  Gen.,  for  the  State. 

PER  CURIAM.    Affirmed. 


MATTHE5W8   v.    HARTLEY.      (No.    13,828.) 
<Supreme  Court  of  Mississippi.     Feb.  8,  1909.) 

Appeal  from  Circuit  Court,  Copiah  County; 
W.  H.  Potter,  Judge. 

.Vetion  between  S.  S.  Matthews  and  A.  E. 
Hartley.  From  the  judgment,  Matthews  ap- 
peals.    Afi^ed. 

Webster  Millsaps  and  Harris  &  Willing,  for 
appellee. 

PER  CURIAM.    Affirmed. 


ANDERSON  v.  GABCBRELL  et  al. 

(No.   13,412%.) 

(Sapteme  Court  of  Mississippi.    Feb.  8,  1909.) 

Appeal  from  Circuit  Court,  Smith  County; 
R.  L.  Bullard,  Judge. 

Action  between  J.  D.  Anderson  and  J.  D. 
Gambrell  and  others.  E>om  the  judgment,  An- 
derson appeals.    Affirmed. 

J.  J.  Stubbs,  for  appellant.  Mayes  3c  Long- 
street  and  Hughes  &  Wills,  for  appellees. 

PER  CURIAM.    Affirmed. 


QUEEN  V.  STATE.     (No.  13,458.) 

(Supreme  Court  of  Mississippi.     Feb.  8,  1909.) 

Appeal  from  Circuit  Court,  Jefferson  County ; 
U.  H.  Wilkinson,  Judge. 


Jim  Queen  was  convicted  of  murder,  and  ap 
peals.     Affirmed. 

Martin  &  Posey,  for  appellant.     Geo.  Butler, 
Astt.  Atty.  Gen.,  for  the  State, 

PER  CURIAM.    Affirmed. 


WILSON  V.  STATE.    (No.  13,038.) 
(Supreme  Court  of  Mississippi.    Feb.  8,  1909.) 

Appeal  from  Circuit  Court,  Holmes  County ; 
Sydney  Smith.  Judge. 

Jerry  Lee  Wilson  was  convicted  of  an  unlaw- 
ful sale  of  intoxicating  liquor,  and  appeals.  Af- 
firmed. 

Bootbe  &  Pepper,  for  appellant  Geo.  Butler, 
Asst  Atty.  Gen.,  for  the  SUte. 


PER  CURIAM.    Affirmed. 


PULLEN  V.  STATE.    (No.  13,637.) 
(Supreme  Court  of  Mississippi.     Feb.  8,  1009.) 

Appeal  from  Circuit  Court,  Holmes  County ; 
Sydney  Smith,  Judge. 

Bryce  Pullen  was  convicted  of  crime,  and  ap- 
peals.   Affirmed. 

Boothe  &  Pepper,  for  appellant  Geo.  But- 
ler. Asst.  Atty.  Gen.,  for  the  State. 

PER  CURIAM.    Affirmed. 


FARROW  V.  STATE.     (No.  13,440.) 
(Supreme  Court  of  Mississippi.     Feb.  8,  1909.) 

Appeal  from  Circuit  Court,  Tate  County ;  W. 
A.  Roane,  Judge. 

Arthur  Farrow  was  convicted  of  murder,  and 
appeals.    Affirmed. 

See,  also,  45  South.  619. 

J.  W.  Lauderdale,  for  appellant  Geo.  But- 
ler, Asst  Atty.  Gen.,  for  the  State. 


PER  CURIAM.    Affirmed. 


RUFFIN  V.   CUMBERLAND  TELEGRAPH 

&  TELEPHONE  CO.     (No.  13,454.) 
(Supreme  Court  of  Mississippi.     Feb.  8,  1909.) 

Appeal  from  Circuit  Court  Pike  County ;  M. 
H.  Wilkinson,  Judge. 

Action  by  Alice  Ruffin  against  the  Comber- 
land  Telegraph  &  Telephone  Company.  Judg- 
ment for  defendant  and  plaintiff  appeals.  Af- 
firmed. 

Clem  V.  Ratcliff  and  Ethridge  &  £3tbridge,  for 
appellant    Harris  &  Willing,  for  appellee. 

PER  CURIAM.    Affirmed. 


BANK  OF  BLOUNTVILLB  v.  SIMOND 

MFG.  CO.     (No.  13,568.) 

(Supreme  Court  of  Mississippi.     Feb.  8,  1909.) 

Appeal  from  Circuit  Court  Lawrence  Coun- 
ty;   R.  L.  Bullard,  Judge. 

Action  between  the  Bank  of  BlountvlUe  and 
the  Simond  Manufacturing  Company.  From 
the  judgment,  the  bank  appeals.    Affirmed. 

J.  C.  Carlton,  for  appellant  Touchstone  & 
Salter,   for  appellee. 

PER  CURIAM.    Affirmed. 
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BAGGETT  t.  MISSISSIPPI  CENT.  R.  CO. 

(No.  13,877.) 
(Sapreme  Court  of  Mississippi.     Feb.  8,  1909.) 

Appeal  from  Circuit  Coart,  JefCenon  Detis 
County;    W.  H.  Potter,  Judge. 

Action  between  Frank  Baggett  and  the  Mis- 
sissippi Central  Railroad  Company.  From  the 
judgment,  Baggett  appeals.    Affirmed. 

R.  N.  &  H.  B.  Miller,  for  appeUaat.  8.  E. 
Travis,  for  appellee. 

PER  CURIAM.    Affirmed. 


POIiESTOCK    DUMBER    CO.    t.    FOREST 

PRODUCT  MFG.  CO.    (No.  18,604.) 
(Supreme  Court  of  MiniMippL    Feb.  1,  1906.) 

Appeal  from  Circuit  Court,  Simpson  CJounty; 
R.  J.  Bullard,  Judge. 

Action  between  Polestock  Lumber  (yompany 
and  the  Forest  Product  Manufacturing  Com- 
pany.  From  the  judgment,  the  lumber  company 
appeals.    Affirmed. 

Shannon  &  Street,  for  appellant  J.  S.  Sex- 
ton, for  aiqtellee. 

PER  CURIAM.    Affirmed. 


YAZOO  &  M.  V.  R.  CO.  t.  CORLBY. 

(No.  13,06&) 

(Supreme  Court  of  Mississippi.     Feb.  1,  1906.) 

Appeal  from  Circuit  Ciourt,  Coahoma  Ciounty ; 
Sam  C.  Cook,  Judge. 

Action  by  S.  A.  Corley,  executor,  against  the 
Yazoo  &  Mississippi  Valley  Railroad  Company. 
Judgment  for  plaintiff.  Defendant  appeals.  Af- 
firmed. 


Mayes  St  Longstreet,  for  appellant 
Cntrer,  for  appellee. 

PER  CURIAM.    Affirmed. 


J.   W. 


CONN  ▼.  NATCHEZ  TRANSP.  00. 

(No.  13,516.) 

(Supreme  Court  of  Mississippi.    Feb.  1,  1909.) 

Appeal  from  Circuit  Court  Adams  County; 
M.  H.  Wilkinson,  Judge. 

Action  between  S.  A.  Conn  and  the  Natches 
Transportation  Company.  From  the  judgment 
Cionn  appeals.    Affirmed. 

E.  J.  Van  Court  for  appellant  W.  0.  Mar- 
tin, for  api>ellee. 

PER  CURIAM.     Affirmed. 


YAZOO  &  M.  V.  R.  (X).  T.  CONNER. 

(No.  13,517.) 

(Supreme  Court  of  Mississippi.     S^b.  1,  1909.) 

Appeal  fran  Circuit  Court  Adams  County; 
M.  H.  Wilkinson,  Judge. 


Action  by  Mrs.  Mary  B.  CJonner  against  the 
Yazoo  &  Mississijjpi  Valley  Railroad  Company. 
Judgment  for  plaintiff.  Defendant  appeals.  Af- 
firmed. 


Mayes  &  Longstreet,  for  appellant 
P.  Conner,  for  appellee. 

PER  CURIAM.     Affirmed. 


Lemuel 


McBRIDE  T.  OUBVAS  et  ax.     (No.  13.533.) 
(Supreme  Court  of  Mississippi.     Feb.  1,  1909.) 

Appeal  from  C!ircuit  Court  Harrison  County ; 
W.  H.  Hardy,  Judge. 

Action  between  D.  -R.  McBride  and  Elmore 
Cuevas  and  wife.  From  the  judgment  McBride 
appeals.     Affirmed. 

W.  O.  Evans  and  Horace  Bloomfield,  for  ap- 
pellant.    Rucks  Yerger,  for  appellees. 

PER  CURIAM.     Affirmed. 


LUCKBY  T.  KING  et  al.     (No.  13,557.) 
(Supreme  Ourt  of  Mississippi.     Feb.  1,  1909.) 

Appeal  from  Chancery  Court,  Simpson  Coun- 
ty;   J.  L.  McCaskill,  (Jbancellor. 

Action  between  L.  C.  Luckey  and  S.  S.  King 
and  others.  From  the  judgment  Luckey  ap- 
peals.   Affirmed. 

R.  C.  Ruasell,  for  appellant  Mcintosh  Broa., 
for  apiMllees. 


PBR  CURIAM.    Affirmed. 


FAIRFIELD  at  al.  t.  NORTHROP. 

(No.  13,646.) 

(Sapreme  Court  of  Mississippi.    Feb.  1.  1906.) 

Appeal  from  CXrcuit  Court  Harrison  County ; 
W.  H.  Hardy,  Judge. 

Action  between  George  W.  and  N.  C.  Fairfield 
and  Elmer  Northrop.  From  the  judgment  O. 
W.  and  N.  C.  Fairfield  appeal.     Dismissed. 

W.  G.  Evans  and  Horace  Bloomfield,  for  ap- 
pellants.   J.  J.  Oirtis,  for  appellee. ' 

PER  CURIAM.    Appeal  dismissed. 


HARRISON  NELSON  CO.  ▼.  THOMPSON. 
(No.  13,453.) 

(Supreme  Court  of  MisalssippL    Feb.  1,  1909.) 

Appeal  from  Circuit  (^urt  Smith  Onnty; 
R.  L.  Bullard,  Judge. 

Action  between  the  Harrison  Nelson  Company 
and  S.  O.  Tbompgon.  From  the  judgment,  the 
company  appeals.     Affirmed. 

R.  C.   Russell,  for  appellant     J.  J.  Stubba. 

for  appellee. 

PER  CURIAM.    Affirmed. 
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BARNHILL  T.   STATE. 

(Saprone  Court  of  Blorlda.    Dec.  19,  1908. 

Headnotes  Filed  Feb.  3,  1909.) 

1.  CBtmiTAi.  Law   ()   1064%*)— Gbounds  or 
Revievt — Authentication. 

A  fact  asserted  in  a  motion  for  new  trial 
is  not  self-eubstantiative  before  the  appellate 
oooTt,  but  it  must  be  aatbenticated  otnerwise 
in  the  transcript  of  record. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  S  2676;   Dec  Dig.  |  1064%.*] 

2.  HOMTCIDI     (I     300*)— iNSTBUCnORS— SXLF- 

Dkfensc. 

In  a  trial  for  murder  in  the  first  degree,  an 
instruction  up<«  the  law  of  adf-defenae  should 
be  so  framed  as  to  inform  the  jury  that  the  de- 
fendant could  not  Justify  the  UUinjg,  unless 
be  had  reason  to  beiieye,  and  did  believe,  that 
it  was  necessary  to  save  his  own  life,  or  to 
save  himself  from  great  personal  injury. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  ff  616,  617 ;   Dec.  Dig.  i  800.*] 

8.  HoinCIDK     (S     800*)— iNSTEUCTIONft— Sdjt- 

DxransB— iHinNENT  Danger. 

An  instruction  in  a  trial  for  murder  held 
properiy  refused  because  It  failed  to  hypothe- 
dse  defendant's  imminent  danger. 

[Ed.    Note.— For   other  cases,   see   Homicide, 
Gent.  Die-  H  616.  617;  Dec.  Dig.  I  300.*] 
4  HoinciDK    (J    300*)— iNSTBDcnoNo— Sdjt- 

DKrciTSB— Nkcessitt  to  Takk  Lira. 

On  a  prosecution  for  murder,  a  requested 
instruction  upon  the  law  of  self-defense  was 
properly  refused  because  it  ignored  the  necessity 
of  the  defendant  to  take  the  life  of  the  deceas- 
ed in  order  to  save  his  own  life. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  If  616,  817 ;   Dec.  Dig-  I  300.*] 

5.  CaJxniAJL  Law  (§  769*)— TuiAir-lHBTBtJO- 

TIOR8. 

An  Instruction  is  properly  refused  when  the 
facta  postulated  therein  do  not  warrant  a  ver- 
dict of  not  guilty. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Iaw.  Cent.  Dig.  H  1803,  1806;  Dec.  Dig.  i 
7eD.*] 

9.  Cbihinai.  Law  ((  1160*)— Wbit  of  Ebbob 
—Questions  o»  Faot. 

An  appellate  'court  has  no  original  jurisdic- 
tion to  set  aside  verdicts  and  grant  new  trials 
becaose  of  the  insufficient  evidence  to  sustain 
the  verdicts.  Such  court  acts  only  upon  a  rul- 
ing of  the  trial  court  refusing  a  new  trial  upon 
that  ground  where  such  ruling  is  erroneous; 
and,  m  determining  this  question  the  evidence 
upon  which  the  verdict  of  the  jury  and  the  rul- 
ing of  the  court  below  are  predicated  will  be 
considered.  If  there  is  evidence  legally  suffi- 
cient to  support  the  verdict,  and  the  verdict  has 
been  approved  by  the  trial  judge,  the  apiiellate 
oart  will  not  disturb  it,  though  there  be  con- 
flicts in  the  evidence,  unless  the  preponderance 
of  the  evidence  is  such  that  the  jury  must 
have  been  improperly  influenced  to  render  the 
verdict. 

[ESd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  I  3084;  Dec.  Dig.  i  1160.*]^ 

7.  HoKioiDB  (1 121*)— Dbfknbbb— Past  Qu^- 

BEL. 

A  past  quarrel  or  encounter,  if  sufficient 
time  for  the  cooling  of  passion  has  transpired, 
will  not  reduce  the  killing  from  murder  to  man- 
slaughter. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  f  176 ;   Dec  Dig.  {  121.*] 

8.  HoMiciDB  (§  116*)— Sexf-Defensk. 

niien  a  man  has  been  threatened,  he  is  to 
jDdge  from  the  circumstances  by  which  be  is 


snrronnded,  and  as  they  appear  to  him;  bnt, 
when  he  acts  upon  appearances  and  takes  the 
life  of  his  fellow  man,  he  does  it  at  his  peril, 
and  he  cannot  justify  such  killing,  unless  there 
are  circumstances  which  would  induce  a  rea- 
sonably cautious  man  to  believe  that  it  was  nec- 
essary to  save  his  own  life,  or  to  save  himself 
from  great  personal  injury. 

[Hd.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  |  161;   Dec  Dig..|  116.*] 

9.  HoinoiDB   (I   112*)  — Sbu-Defenbb  — Ao- 

OBBSSION. 

When  a  man  has  been  threatened,  he  may 

fo  wherever  his  legitimate  business  calls  him, 
ut  be  has  not  the  right  to  lie  in  wait  for  and 
slay  his  adversary.  Neither  may  one  who  seeks 
a  person  who  intends  to  kill  him,  or  otherwise 
bnnes  the  danger  upon  himself,  avail  himself 
of  the  plea  of  self-defense. 

[Dd.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  H  148,  146;  Dec  Dig.  f  112.*] 

10.  HoHiciDX  n  22*)— Pbemeditation. 

In  order  that  a  person  may  be  convicted 
of  murder  in  the  first  aegree,  he  must  have  acted 
from  or  In  pursuance  of  a  premeditated  design 
to  effect  the  death  as  alleged.  Proof  of  a  mere 
intent  to  kill  would  not  be  sufficient.  Such  de- 
sign must  precede  the  killing  by  some  appreci- 
able space  of  time,  but  the  time  need  not  b« 
long.  It  must  be  sufficient  for  some  reflection 
or  deliberation  upon  the  matter,  for  choice  to 
kill  or  not  to  kill,  resulting  in  the  formation  of 
a  definite  purpose  to  kill. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  H  87,  38;    Dec  Dig.  f  22.*] 

11.  HoMiciDB  ({  282*)— Questions  fob  Jubt 
—Pbemeditation  . 

Whether  a  premeditated  design  to  kill  was 
formed  must  be  determined  by  the  jury  from 
all  the  circumstances  of  the  case. 

[Eld.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  i  674;    Dec.  Dig.  i  2S2.*] 

12.  HomciOB   (I   2S8*)  —  Evidence  —  Sum* 

OIENCT. 

Evidence  examined,  and  found  sufficient  to 
sustain  a  verdict  of  murder  in  the  first  degree. 
[Ed.    Note.— For   other   cases,   see   Homicide, 
Cent.  Dig.  i  523;    Dec  Dig.  {  253.*] 

Taylor  and  Ho<±er,  JJ.,  dissenting  in  part 
(Syllabus  by  the  Court.) 

In  Banc.  Error  to  Circuit  Covirt,  Wakulla 
County;    John  W.  Malone,  Judge. 

Mlley  O.  Barnhill  was  convicted  of  mur- 
der in  the  first  degree,  and  be  brings  error. 
Affirmed. 

Nat  R.  Walker,  for  platntUT  in  error.  W. 
H.  EUlls,  Atty.  Oen..  for  the  State. 

PARKHILL,  J.  The  pialnUlT  In  error 
was  indicted  for,  tried,  and  convicted  of  the 
crime  of  murder  In  the  first  degree  in  the 
ctrcnlt  court  for  Wakulla  county,  and  seeks 
relief  here  by  writ  of  error  from  the  sen- 
tence of  death  Imposed  upon  him. 

The  first  assignment  of  error  la:  "The 
court  erred  In  not  excluding  from  the  jury 
one  J.  Edgar  Plgott,  who  was  challenged 
for  cause  to  wit,  upon  the  ground  that  he, 
said  juror,  was  a  second  cousin  and  the 
brother-in-law  of  the  deceased." 

The  record  shovre  that  one  Edgar  Plgott 
was  a  member  of  the  Jury  that  tried  and 
convicted  the  defendant;  but  It  does  not  ap- 
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pear  anywhere,  except  in  the  motion  for  a 
new  trial,  that  the  defendant  objected  to  or 
challenged  the  said  Juror  upon  the  ground 
stated.  Although  the  said  objection  to  the 
Juror  Is  made  a  ground  of  the  motion  for  a 
new  trial,  It  Is  not  sustained  by  afiSdavit  or 
otherwise.  A  fact  asserted  in  a  motion  for 
new  trial  Is  not  self-substantlative  lief  ore 
this  court,  bat  it  must  be  authenticated  oth- 
erwise in  the  transcript  of  record.  Oliver  t. 
State,  64  Fla.  93,  44  South.  712;  Home  t. 
Carter,  20  Fla.  45.  Therefore  this  assign- 
ment fails. 

The  fourth,  fifth,  and  sixth  assignments 
of  error  are  based  upon  the  refusal  of  the 
court  to  give  the  following  instructions  re- 
quested by  the  defendant: 

"First  If  you  believe  at  the  time  when 
Noah  Pelt  left  the  defendant,  and  went  over 
to  Gwaltney's  store  Immediately  after  the 
fight  between  the  defendant  and  himself, 
and  that  the  defendant  Barnhlll  had  reason- 
able ground  to  apprehend  or  conclude  that 
by  Noah  Pelt  going  Into  said  store,  know- 
ing that  there  was  a  Winchester  rifle  In  said 
store,  that  Noah  Pelt  would  do  him  some 
great  personal  Injury,  and  that  the  defend- 
ant, Bamhill,  believed  that  he  was  in  im- 
minent danger  that  such  design  would  be 
done  by  Pelt's  entering  Gwaltney's  store, 
you  should  find  a  verdict  of  not  gruilty. 

"Second.  If  you  find  that  the  defendant, 
Miley  Bamhill,  sought  an  Interview  or  left 
his  store,  believing  that  Noah  Pelt  had  curs- 
ed his  wife  saying,  'Come  out  there,  you 
damn  bitch,*  in  order  to  ask  the  deceased 
what  he  meant  by  abusing  his  wife,  and 
that  he  left  his  store  with  no  hostile  Inten- 
tion, but  solely  to  have  the  deceased  explain 
his  language  so  used,  and  a  wordy  alterca- 
tion ensued,  and  Noah  Pelt,  the  deceased, 
became  angry,  and  during  which  time  the 
deceased  assaulted  Miley  Bamhill,  the  de- 
fendant, with  a  deadly  weapon,  a  pocket- 
knife,  in  such  a  manner  as  to  create  in  the 
defendant's  mind  a  reasonable  apprehension 
of  serious  bodily  injury,  and  that  after  an 
infliction  on  the  defendant  by  the  deadly 
weapon  a  pocketknife  in  the  hands  of  the 
accused  that  he  went  into  Gwaltney's  store 
immediately  afterwards,  saying  that  he  was 
going  after  a  gun  to  kill  the  Miley  Bamhill, 
the  defendant,  and  Miley  Bamhill  acting 
under  a  reasonable  apprehension  of  death 
or  some  bodily  harm,  you  should  find  your 
verdict  not  guilty. 

"Third.  If  you  believe  that  Noah  Pelt,  the 
deceased,  beat  Miley  Barnhlll  on  the  head 
with  a  pocketknife,  and  the  defendant  re- 
ceived wounds  from  the  beating,  and  rea- 
sonably appeared  to  the  defendant  that  the 
fight  between  Noah  Pelt  and  the  defendant 
was  not  over,  and  that  though  Noah  Pelt  had 
left  blm,  going  Into  Gwaltney's  store,  that 
he  would  soon  return,  and  that  he  would  re- 
ceive additional  bodily  Injury  from  the  Noah 
Pelt,  and  Noah  Pelt  had  the  ability  to  in- 
fiict  the  injury,  and  that  the  danger  was 


threatening  and  imminent,  and  under  such 
circumstances,  and  so  believing,  the  defend- 
ant shot  and  killed  Noah  Pelt,  that  he  was 
Justifiable  upon  the  ground  of  his  necessary 
self-defense,  and  you  should  find  him  not 
guilty." 

The  court  mled  correctly  when  be  refused 
to  give  all  these  instructions.  We  will  not 
attempt  to  point  out  all  the  defects  in  them. 
Their  inaccuracies  will  more  fully  appear 
when  we  come  to  discuss  the  evidence  and 
the  law  applicable  thereto.  SuflSce  it  to  say 
they  do  not  limit  the  Jury  to  the  evidence 
in  determining  whether  the  facts  enumerat- 
ed in  the  instructions  are  true;  but  they  in- 
struct the  Jury  to  find  a  verdict  of  not  guilty 
if  they  believe  certain  facts  without  requir- 
ing the  Jury  to  believe  these  facts  from  the 
evidence.  Care  should  always  be  taken  to 
instruct  the  Jury  that  they  must  base  their 
verdict  upon  the  evidence  adduced  before 
them.  Doggett  v.  Jordan,  2  Fla.  541.  In  the 
cited  case  the  court  said:  "There  are  few 
points  upon  which  Jurors  are  more  apt  to 
mistake  than  in  supposing  that  they  may 
find  their  verdict  upon  their  own  knowledge 
of  the  case  acquired  before  they  took  their 
seats  in  the  Jury  box."  Even  if  charges 
given  require  the  Jury  to  make  their  finding 
only  on  the  evidence,  that  will  not  perfect 
the  requested  Instructions. 

The  first  of  these  instructions  is  errone- 
ous in  calling  for  a  verdict  of  not  guilty  if 
"the  defendant  Bamhill  believed  that  he 
was  in  imminent  danger  that  such  design 
would  be  done  by  Pelt's  entering  Gwaltney's 
store."  The  instruction  should  have  been 
so  framed  as  to  inform  the  Jury  that  the 
defendant  could  not  Justify  the  killing,  un- 
less he  had  reason  to  believe,  and  did  be- 
lieve, that  It  was  necessary  to  save  his  own 
life  or  to  save  himself  from  great  personal 
injury. 

The  second  of  these  instructions  is  errone- 
ous in  basing  the  innocence  of  the  defendant 
upon  his  acting  under  a  reasonable  appre- 
hension of  death  or  some  bodily  harm.  The 
danger  must  be  imminent  Section  3203,  Gen. 
St  1906;  Alvarez  v.  State,  41  Fla.  532,  27 
South.  40;  Sylvester  v.  State,  46  Fla.  166. 
36  South.  142;  Gladden  v.  State,  12  Fla.  562. 

The  third  instruction  is  erroneous  in  sev- 
eral respects.  If  the  defendant  believed  or 
had  reason  to  believe  that  he  would  receive 
"additional  Injury"  from  Pelt  and  that  the 
danger  (of  receiving  "additional  Injnty") 
was  threatening  and  imminent  he  would 
not  be  Justified  in  taking  Pelt's  life.  As 
this  Instruction  is  framed,  the  defendant 
would  be  Justified  In  killing  Pelt  If  the  ad- 
ditional injury  were  only  a  blow  with  the 
open  hand.  The  reasonable  appearance  of 
additional  Injury  to  the  defendant  from  Pelt 
and  the  defendant's  belief  that  such  danger 
is  threatening  and  imminent  will  not  alone 
Justify  the  defendant  in  taking  Pelt's  life. 
He  must  have  had  reason  to  believe  and  be- 
lieved that  he  was  in  imminent  danger  or 


Digitized  by 


Google 


FUl.) 


BARNHILL  r.  8TATB. 


263 


death  or  great  bodily  harm,  and  that  it  was 
necessary  for  him  to  so  take  the  life  of  Felt 
In  order  to  save  his  own  life.  The  facts  do 
not  warrant  the  third  Instruction,  and  the 
facts  postulated  therein  do  not  warrant  a 
•rerdlct  of  not  guilty.  HIsler  ▼.  State,  52 
Fla.  30,  42  South.  692. 

The  second,  third,  and  seventh  assignments 
of  error  may  be  considered  together:  That 
the  verdict  is  contrary  to  the  law,  the  charge 
of  the  court,  and  the  evidence. 

The  substance  of  the  evidence  Is  as  fol- 
lawa:  G.  B.  Stephenstm,  for  the  state,  testi- 
fied :  That  he  knew  the  defendant,  though  he 
■wtm  not  personally  acquainted  with  him; 
that  be  did  not  know  the  deceased.  "I  was 
standing  on  the  comer  of  the  depot  platform 
on  the  day  of  the  tragedy,  and  saw  two  men 
come  up  with  a  wagon  and  team,  which  they 
hitched  to  a  tree  In  a  southeast  direction 
from  the  defendant's  store.  One  of  these 
men  I  afterwards  learned  was  the  deceased, 
Noah  Pelt  They  then  went  to  Owaltney's 
store.  A  little  while  afterwards  I  saw  the 
deceased  coming  from  Gwaltney's  store,  go- 
ing In  the  direction  of  his  wagon,  and  pass- 
ing in  front  of  the  defendant's  store.  A  cow 
was  eating  from  a  wagon  near  the  defend- 
ant's store,  and.  when  he  got  directly  In  front 
of  the  store,  he  said,  'Eat  it,  you  damn  bitch,' 
and  passed  about  ten  feet  further  on,  when 
the  def  aidant  came  out  of  his  restaurant,  the 
door  of  which  was  dosed  when  Pelt  spoke 
to  the  cow.  The  defendant  came  up  to  Pelt, 
and  they  talked  a  little  while,  but  I  could  not 
hear  what  they  said.  The  wind  was  blowing 
hard,  and  prevented  my  hearing  what  they 
said.  They  came  in  front  of  the  store,  and 
quarreled.  The  defendant  was  facing  me, 
and  I  saw  blm  reach  out  and  catch  Pelt  in 
the  collar,  and  they  then  engaged  in  a  fist 
and  skull  fight,  and  Bamhlll  was  worsted. 
Iliey  fought  half  way  across  the  street  to- 
wards the  depot,  and  then  stopped  fighting. 
Pdt  then  drew  his  knife  from  his  pocket,  but 
did  not  open  It  Then  Bamhlll  said.  'Tou 
are  going  to  use  your  knife,  are  you?'  and 
turned  towards  his  store,  and,  as  he  turned. 
Pelt  struck  him  on  the  side  of  the  head  with 
hla  hand  closed  on  the  unopened  knife. 
Bamhlll  staggered  a  little  after  the  blow,  and 
went  to  his  store,  and  Pelt  said  to  blm,  'Get 
joor  gun,  and  shoot  me,'  and  turned  and 
■walked  to  the  depot  platform,  and  then  went 
to  Owaltney's  store,  and  I  went  around  to 
-the  other  side  of  the  platform  to  avoid  seeing 
'What  else  might  happen,  and  soon  heard  the 
rqiort  of  a  gun."  On  cross-examination  this 
'Witness  said.  In  substance:  Bamhlll's  store 
atnd  restaurant  was  Just  across  the  street  (in 
■Ote  village  on  the  railroad  called  Arran) 
from  the  depot — on  the  east  side  of  the  street 
Tlie  fighting  commenced  directly  in  front  of 
Cite  steps  to  Bamhlll's  store.  They  talked  a 
•wery  little  while  before  they  commenced  to 
ISsht  Some  negroes  were  sitting  on  the  de- 
jf€)t  platform  Just  before  the  diflBcnlty.  "I 
Aon't  know  whether  Pelt  hurt  Bamhlll  when 


he  strack  him.  Presume  he  did.  He  strack  a 
quartering  blow,  and  Bamhlll  dodged  his  head. 
Pelt  came  across  the  street,  and  stopped  on 
the  depot  platform  after  separating  from 
Bamhlll.  Bamhlll  was  bleeding  after  the 
first  blow  given  him  somewhere  about  the 
eyes.  The  difficulty  occurred  about  11  or  12 
o'clock  in  the  day.  The  doors  of  Bam- 
hlll's store  and  restaurant  were  closed  as 
they  appeared  to  me.  I  saw  nothing  further 
after  deceased  stood  on  the  platform  and 
Bamhlll  stood  at  the  steps  of  his  restaurant 
door.  Pelt  was  mad  and  cursing  when  I 
walked  around  the  depot  to  avoid  seeing 
more.  The  last  I  saw  of  Pelt  he  was  stand- 
ing on  the  platform." 

J.  0.  Council,  for  the  state,  testified  sub- 
stantially as  follows :  "I  know  the  defendant 
and  knew  the  deceased,  Noah  Pelt  The  lat- 
ter is  now  dead.  He  was  shot  in  the  head 
and  killed  in  Wakulla  county,  Fla.  I  was  at 
Arran  on  December  14,  1907,  and  saw  Noah 
Pelt  and  Tomlinson  come  up  there  In  a  wag- 
on, and  Pelt  hitched  the  mule  and  walked  to 
Owaltney's  store.  Afterwards  I  heard  fight 
Ing  outside  of  depot  building.  I  was  In  the 
building  at  the  time.  I  went  out  of  the  depot 
and  saw  the  defendant,  Bamhlll,  with  a  gun 
in  his  hand  go  to  front  of  Owaltney's  store 
and  stop,  and  then  put  the  gun  up  to  his 
shoulder  with  the  muzzle  pointing  In  the 
doorway  of  the  store,  and  sight  for  some 
time,  and  then  shoot,  and  I  then  heard  some- 
thing fall  in  the  store.  The  defendant  then 
took  the  gun  down  from  his  shoulder,  and 
turned  to  go  to  bis  store,  and  said :  'I  wound 
up  that  little  rumpus  damn  quick.'  I  saw 
him  going  to  Owaltney's  store  with  the  gun. 
It  was  a  breechloader.  He  broke  It  and 
threw  out  the  shell.  Bamhlll's  restaurant  is 
about  40  yards  from  Owaltney's  store.  He 
held  the  gun  to  his  shoulder,  and  sighted  so 
long  that  I  began  to  think  that  be  wasn't  go- 
ing to  shoot  I  went  to  Owaltney's  store  Just 
after  the  shooting,  and  saw  Felt  lying  In  the 
store  dead,  with  blood  streaming  out  of  the 
side  of  his  head.  I  was  standing  at  the 
northwest  comer  of  the  depot  when  I  saw 
Bamhlll  go  to  Owaltney's  store  with  a  gun 
and  shoot  into  the  doorway." 

Drew  Vickers,  for  the  state,  testified  in 
substance  as  follows:  "I  knew  Noah  Pelt 
and  knew  the  defendant  Pelt  is  now  dead. 
I  saw  him  after  his  death  in  Owaltney's  store 
at  Arran.  Pelt  came  Into  Owaltney's  store, 
and  about  fire  minutes  afterwards  Bamhlll 
came  to  the  door  of  the  store  with  a  gun,  and 
shot  Pelt  through  the  doorway ;  Pelt  was  do- 
ing nothing  when  he  was  shot  Pelt  fell  to 
the  fioor,  and  died.  I  was  standing  In  the 
store  at  the  time,  and  saw  Bamhlll  when  he 
first  came  up  to  the  store  door,  and  saw  him 
when  he  shot  and  killed  Pelt."  Cross-ex- 
amination :  "Pelt  was  cursing  when  he  came 
into  Owaltney's  store.  I  did  not  hear  him 
;  ask  for  a  gun.  I  think  he  was  cursing  Bam- 
I  hlU.    Pelt  had  been  In  the  store  about  five 
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toinates  when  BarnldU  came  to  the  door  and 
sbot  blm." 

Alfred  Tucker,  for  the  state,  testified  in 
substance  as  follows :  "1  know  tbe  defendant, 
and  knew  Noah  Pelt,  wbo  Is  now  dead.  I 
was  Ld  Owaltney's  store  at  Arran  at  tbe  time 
Pelt  was  killed.  I  beard  figbting  going  on 
on  tbe  outside  of  tbe  store,  and  went  to  tbe 
door  and  looked  out,  and  saw  Pelt  strike  Barn- 
bill  on  tbe  bead  wltb  tils  flat,  and  tben  go  to 
tbe  depot  platform,  and  say  to  BamlUll, 
'Shoot,  you  damn  cowardly  son  of  a  bitclL'  I 
turned  from  tbe  door,  and  saw  no  more  until 
Pelt  came  into  Gwaltney's  store.  He  came  in- 
to the  store  and  stood  by  tbe  counter,  and  ask- 
ed if  there  was  a  gun  in  there,  and  I  said,  'No.' 
WhUe  Pelt  was  standing  by  tbe  counter  in 
tbe  store,  Bamblll  came  to  tbe  store  door  and 
shot  him  dead  wltbont  giving  blm  time  to 
say  anything." 

Cross-examination:  "I  saw  Pelt  strike 
Bamblll  wltb  bis  flat  I  saw  no  knife  in  bis 
band  at  tbe  time.  I  don't  know  whether 
there  was  a  gun  in  the  store  when  Pelt  asked 
if  there  was  one  there.  When  Pelt  stepped 
up  on  tbe  porch  be  asked  if  any  gun  was 
there,  and  I  said,  'No.' " 

Bedirect:  "Pelt  got  no  gun,  and  had  none 
when  he  was  shot" 

Joe  Tucker,  for  the  state,  testified,  in  sub- 
stance, as  follows:  "I  was  in  Gwaltney's 
store  at  Arran  on  December  14th  last,  and 
saw  Noah  Pelt  come  into  tbe  store,  and  about 
five  minutes  afterwards  Mlley  Bamblll  fame 
to  tbe  door  of  the  store,  and  shot  and  kUled 
him." 

Cross-examination ;  "I  don't  know  whether 
Joe  Oaks'  rifle  was  in  the  store  that  day.  He 
kept  it  there.  I  did  not  hear  Pelt  call  for  a 
gun  or  make  any  threat  about  Barahlll.  Pelt 
was  talking  loud  and  cursing,  saying  what  a 
man  be  was.    He  got  no  gun  in  tbe  store." 

Henry  Willis  for  the  state  testified,  in  sub- 
stance, as  follows:  "I  was  present  when 
Noah  Pelt  was  killed.  He  was  killed  in 
Owaltney's  store.    Miley  Bamhill  shot  him." 

Cross-examination :  "I  was  standing  on 
depot  platform,  and  saw  blood  on  the  back 
of  BamblU's  head.  Pelt  was  in  Owaltney's 
store.  I  was  not  present  during  tbe  fighting. 
I  saw  Pelt  after  he  was  dead.  I  saw  Bam- 
blll shoot.  After  Bamhin  and  Felt  separat- 
ed, Barnhlll  went  to  bis  restaurant  and  got 
bis  gun.    He  was  not  staggering." 

Lewis  Owaltney,  for  tbe  state,  testified,  in 
substance,  as  follows :  "I  lire  at  Arran,  and 
keep  store  with  Alfred  Tucker.  I  knew  Noah 
Pelt  He  is  now  dead.  I  saw  blm  dead  in 
my  store  on  the  14tb  day  of  last  December. 
I  do  not  know  anything  about  what  happen- 
ed on  tbe  outside  of  the  store.  Of  course,  I 
heard  them  fighting,  and  heard  Noah  Pelt 
when  be  came  into  tbe  store,  and  asked  if  a 
gun  was  in  there,  and  I  said,  'No.'  He,  Pelt 
had  bis  knife  unoi)ened  in  bis  hand  when  he 
entered  the  store.  He  seemed  to  have  got 
quieted  down  before  I  saw  Bamhill  point  a 
gun  in  tbe  store  door  and  fire ;  and,  when  be 


fired.  Pelt  fell,  quartering  behind  the  counter, 
and,  when  I  looked  at  Pelt  he  was  dead,  and 
was  bleeding  badly  from  bis  bead.  I  don't 
know  how  long  it  was  after  Pelt  first  entered 
the  store  before  Bamhill  came  there  and 
shot  lilm,  but  it  seemed  to  be  some  time  It 
was  time  enough  for  Pelt  to  seem  to  cool  down 
and  get  quiet  It  might  have  been  five  or  six 
minutes.    I  cant  say." 

Cross-examination:  "It  is  about  SO  yards 
from  tbe  north  side  of  the  depot  platform 
to  my  store  In  Arran.  Pelt  when  he  came 
Into  my  store  said,  'Boys  give  me  a  gun.'  He 
was  mad  and  cursing,  but  never  cursed  at 
Bamhill,  was  Just  cursing,' and  saying  what 
a  man  he  was.  Pelt  had  an  unopened  knife 
in  bis  hand  when  he  entered  my  store,  and 
bad  it  in  bis  hand  when  he  was  shot  and  aft- 
er he  fell.  There  was  no  gun  on  tbe  counter 
when  Pelt  came  into  the  store,  but  there  waa 
a  Winchester  rifie  hanging  up  in  the  back 
part  of  tbe  store  under  a  coat  That  rifle 
was  oaually  kept  in  tbe  store  when  its  own- 
er,  Joe  Oaks,  was  not  using  It  and  be  also 
kept  Ilia  trunk  and  clothes  in  there,  too. 
Pelt  never  went  where  the  rlfie  was,  and 
never  knew  any  rifle  was  in  tbe  store. 

Here  the  state  rested  its  case. 

John  Laws,  a  defendant's  witness,  testi- 
fied, in  substance,  as  follows:  "I  know  tlie 
defendant  Bamblll  and  knew  Noah  Pelt  I 
did  not  see  the  fight  which  occurred  between 
them.  I  was  going  at  the  time  to  my  house 
and  was  about  200  yards  from  the  northeast 
side  of  the  depot  and  Bamhlll's  restaurant 
was  between  me  and  where  tbe  fight  took 
place.  I  heard  loud  cursing  and  beard  the 
fuss  like  some  persons  were  fighting.  Aft^ 
a  short  while  I  saw  Pelt  go  into  Owaltney's 
store,  and  hear  blm  cursing  loudly.  From 
where  I  was  standing  I  did  not  see  him  un- 
til after  be  bad  left  the  place  where  I  Judge 
he  was  fighting  with  Bamblll,  and,  when  be 
got  in  the  open  space  between  Owaltney's 
store  and  Bamhill's  store,  I  could  tben  see 
him  plainly.  I  tben  turned  again  to  so 
home  when  I  beard  a  gun  shoot  It  could  not 
have  been  longer  than  two  minutes  after  I 
saw  Pelt  enter  Owaltney's  store  before  I 
heard  tbe  gun  eboot  It  might  have  been 
longer,  but  I  dont  think  it  possible,  for  I  had 
Just  turned  round  and  walked  a  few  paces 
when  I  heard  tbe  gun  shoot"  Tbe  witness 
here  identified  and  verified  a  plat  of  the  scene 
of  the  fight  and  tragedy  showing  the  sur- 
rounding buildings  mentioned  in  the  evldoice 
of  tbe  dlfTerent  witnesses. 

E.  H.  Laws,  for  the  defense,  testified  BUt>- 
stantlally  as  follows:  "I  was  at  Arran  on 
the  day  Noah  Pelt  was  killed.  I  was  stand- 
ing near  the  railroad  pump,  and  saw  an  arm 
reach  out  and  strike  Miley  Bamhill.  I  then 
saw  Barnhlll  go  to  his  restaurant  and  Pelt 
go  to  Gwaltney's  store.  It  was  Pelt  wlio 
strack  Barnhlll.  I  was  standing  rigbt 
against  tbe  water  tank,  and  tbe  comer  of 
the  freight  bouse  prevented  my  seeing  tbe 
fight     Pelt  went  over  to  Gwaltney's  store 
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rlsbt  after  he  strnck  Barntalll,  and  the  latter 
wait  to  hl8  restaurant  I  saw  nothing  far- 
ther of  the  fight  I  was  some  distance  from 
them.  Pelt  was  cursing,  and  I  beard  him 
say:  'Ton  damn  son  of  a  bitch,  shoot  me  If 
yon  want  to.*  This  occurred  after  the  strik- 
ing. I  neard  the  report  of  a  gun  a  short 
while  or  a  few  minutes  after  Pelt  went  Into 
Owaltney's  store." 

Croes-examinatlon:  "A  few  minutes  after 
I  went  Into  the  pumphouse  I  heard  the  re- 
port of  a  gun." 

Hagar  Wilson  for  the  defense  testified 
snbetantlally  as  follows:  "I  heard  Noah 
Pelt  as  he  came  by  the  door  of  the  house 
called  restaurant  in  which  I  was  sitting  with 
my  back  to  tiie  door,  which  was  half  open, 
curse,  saying:  "Gome  oat  there,  yon  damn 
bitch.'  Mrs.  BamhiU  was  fixing  dinner  on 
the  table,  and  Mr.  Bamhill  was  behind  the 
counter.  When  Mrs.  Bamhill  heard  Pelt 
corse  like  that,  she  said:  'My  Lord!  listen.' 
Then  Mr.  Bamhill  went  oat  from  behind  the 
counter  bareheaded,  right  out  to  Mr.  Pelt 
and  asked  him  what  he  meant  saying:  'Mr. 
Pelt,  I  would  not  curse  before  your  family 
like  that'  Mr.  Pelt  then  said:  'Don't  yon 
like  Itr  Mr.  Bamhill  said,  'No;  I  don't' 
Then  Pelt  called  Bamhill  'a  damn  son  of  a 
bitch,'  and  they  went  to  fighting.  I  don't 
know  who  struck  the  first  lick — ^Jnst  went 
to  fighting.  When  Mr.  Bamhill  went  out 
to  meet  Mr.  Pelt,  Mrs.  Bamhill  and  mys61f 
stood  in  the  doorway  and  saw  them  fighting. 
Tbey  kept  on  fighting  until  they  got  dear 
across  to  depot,  when  Bamhill  palled  loose 
from  Pelt  and  tamed  round,  and  started 
towards  his  house,  when  Pelt  ran  his  band 
in  his  pocket  and  pulled  oat  his  knife,  and 
struck  Barnhin  twice  on  Us  head,  which 
looked  like  it  staggered  him,  and,  when  the 
fight  stopped,  Bamhill  came  to  his  store  and 
Pelt  went  to  Owaltney's  store.  I  did  not 
see  Pelt  Jump  up  on  the  platform,  bat  heard 
him  say,  'Boys,  hand  me  a  gun,'  and  the 
boys  sitting  there  Jumped  up  and  ran  away. 
I  saw  no  gun  and  heard  nothing  else,  and 
•aw  no  more.  I  shut  the  door.  I  heard 
the  report  of  the  gun  after  Pelt  wmt  Into 
Owaltney's  store.  It  was  no  tlihe  hardly 
after  I  saw  Pelt  go  Into  Owaltney's  store  be- 
fore I  heard  the  gun  fire." 

CroB»«xamlnatlon:  "I  saw  none  of  the 
boys  with  guns,  and  they  all  ran  away." 

Dan  Wright  for  the  defense  testified.  In 
•abetance,  as  follows:  "I  was  sitting  over  on 
the  depot  platform  near  Thomas  Hallman 
and  Arch  Miles,  and  had  a  gun  lying  across 
my  lap,  and  saw  Mr.  Pelt  come  out  of  Owalt- 
ney's store  with  a  sack  In  his  hand,  and, 
when  he  got  in  front  of  Mr.  BamhlU's  res- 
taurant I  heard  him  say:  *Oet  out  of  there, 
you  damn  bitch.'  Then  Mr.  Bamhill  came 
out  and  told  Mr.  Pelt  not  to  curse  there,  and 
Pelt  asked  him  If  he  did  not  like  It,  when 
tbey  both  went  to  fighting  and  fought  clear 
wer  to  the  depot  platform  near  where  Thom- 
as Hallman,  Arch  Miles,  and  myself  were 


sitting.  When  they  quit  fighting  and  Mr. 
Bamhill  turned  to  go  ba(^  to  his  house,  Pelt 
run  his  hand  in  his  pocket,  and  pulled  out 
his  pocketknlfe,  and  struck  Bamhill  on  his 
head  with  the  Jaws  of  his  knife.  Bamhill 
then  turned,  and  walked  off  towards  his 
storehouse,  and  Mr.  Pelt  then  asked  me  to 
hand  blm  my  gun,  but  I  would  not  let  him 
hare  It  and  then  run  over  to  Mr.  Vanse's 
store  back  of  the  depot,  and  heard  no  more. 
Pelt  cursed  a  time  or  two  In  the  fight  He 
aSked  for  my  gun,  bat  never  tried  to  take  it 
from  me.  BamhiU  first  spoke  to  Pelt  in  a 
quiet  manner,  and  did  not  seem  to  be  mad. 
I  was  never  In  the  employ  of  BamhiU,  or 
ever  worked  for  him  at  all  at  no  time." 

Cross-examination:  "I  could  not  tell  who 
strack  the  first  lick,  whether  It  was  Bamhill 
or  Pelt  They  both  seemed  to  go  together  at 
once.  When  Pelt  asked  for  my  gun,  I  don't 
remember  what  he  said  he  wanted  with  it  I 
Jumped  up  and  ran  ba(ft  of  the  depot  to 
Vanse's  store,  and  hid  my  gun.  I  bad  Just 
got  to  Vanse's  door  from  hiding  my  gun 
when  I  heard  the  report  of  the  gun." 

Arch  Miles,  for  the  defense,  testified,  in 
substance,  as  follows:  "I  know  the  defend- 
ant I  am  not  in  his  employment  I  saw  the 
fight  between  him  and  Pelt  I  was  sitting  on 
the  platform  near  Dan  Wright  and  Tom  Hall- 
man. They  fought  to  near  the  depot,  almost 
up  to  where  I  was  sitting  when  they  pulled 
from  each  other,  stopped  fighting,  and  Bam- 
hiU turned  to  go  bade,  when  Pelt  pulled  his 
knife  out  of  his  pocket  and  struck  Bamhill 
two  lic^s  on  his  head,  and  then  turned  to 
Dan  Wright  and  asked  for  his  gun.  Wright 
did  not  give  him  the  gun,  but  Jumped  up 
and  ran,  and  then  Pelt  got  on  depot  platform, 
pulled  off  his  coat,  and  said  to  Bamhill, 
'Shoot,  damn  you,'  then  went  across  to  Owalt- 
ney's store,  and  Bamhill  went  Into  his  store 
and  got  his  gun,  and  then  went  to  Owalt- 
ney's store  and  shot  I  am  not  employed  by 
Bamhill,  nor  have  I  ever  been  in  his  employ, 
or  not  employed  by  any  of  his  people.  I  am 
now  employed  at  Oarrabelle  wttb  Mr.  Rev* 
ells." 

Oross-examination:  "I  never  saw  Bamhill 
come  out  of  his  door.  He  was  on  the  outside 
when  I  saw  him.  I  sat  on  the  platform  at 
the  same  time  as  the  other  boys.  There  were 
two  guns  there — mine  and  Dan  Wright's." 

Isaac  Broward,  for  the  defense,  testified. 
In  substance,  as  follows:  "I  know  the  de- 
fendant I  was  at  Arran  on  the  day  of  the 
fight  between  the  defendant  and  Noah  Pelt 
I  was  about  75  yards  away  on  an  engine  and 
Just  saw  them  fighting.  I  saw  them  stop 
fighting  and  part,  and  Pelt  struck  Bamhill 
when  parting.  He  stmck  him  with  his  fist 
He  did  not  stagger  from  the  blow.  I  then 
saw  Pelt  go  towards  Owaltney's  store.  I 
never  heard  a  word.  The  warehouse  ob- 
strocted  my  view  and  kept  me  from  seeing 
more.  I  don't  know  whether  Pdt  bad  a 
knife." 

Mrs.  Dora  Bamhill  for  the  defense  tastl- 
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fled.  In  sabstance,  as  follows:  "I  am  the 
wife  of  the  defendant  When  Mr.  Pelt  came 
by  the  restaurant  on  the  day  he  was  killed, 
between  11  and  12  o'clocic,  nearly  12,  Hagar 
Wilson  was  sitting  with  her  back  turned  to 
the  front  door,  which  was  about  half  open. 
I  was  fixing  dinner  on  the  table,  and  Mr. 
BamhlU  was  behind  the  counter.  When  Mr. 
Pelt'  passed  by  the  door  and  looked  in  and 
said,  *Tou  damn  bitch,  come  out  there,'  I 
said,  'My  Lord!  listen.'  Mr.  Bamhill  then 
came  behind  the  counter,  and  went  to  the 
store  steps,  where  Pelt  was  standing  out- 
side, and  said  to  Pelt  in  a  kind  tone:  'Mr. 
Pelt,  I  would  not  curse  before  your  wife,  and, 
furtherfore,  I  would  not  curse  around  your 
family.'  Mr.  Pelt  then  said.  'Don't  you  like 
it?'  Mr.  Bamhill  said,  'No ;  I  don't  like  it' 
Then  Pelt  said:  *Tou  God  damn  son  of  a 
bitch,  you  have  not  got  It  to  take.'  They 
then  went  to  fighting,  and  fought  until  they 
got  over  to  the  warehouse  porch,  and  then 
Mr.  Bamhill  tore  loose  from  Pelt,  and  then 
Pelt  pulled  oat  his  pocketknlfe,  and  strack 
Mr.  Bamhill  over  the  head  twice  with  the 
jaws  of  his  knife,  which  staggered  him,  and 
then  turned  to  Dan  Wright  who  was  sitting 
on  the  warehouse  porch,  and  asked  Dan  to 
give  him  the  gun,  tliat  he  wanted  to  "kill 
the  damn  son  of  a  bitch.'  Then  Pelt  Jumped 
up  on  the  platform,  and  pulled  oft  his  coat 
and  vest  and  cursed  Mr.  Bamhill  with  all 
sorts  of  damn  son  of  bitches,  and  then  walk- 
ed on  down  very  fast  to  Mr.  Gwaltney's 
store,  which  was  an  opposite  direction  from 
his  wagon,  saying,  'Tou  God  damn  son  of  a 
bitch,  I  will  go  over  to  Gwaltney's  store  and 
get  a  gim,  and  kill  you.'  Be  then  entered 
Gwaltney's  store,  where  I  knew  a  Winchester 
rifle  was  constantly  kept,  and  which  was  ly- 
ing there  on  the  counter  about  two  hours 
before ;  for  I  saw  it  there.  Mr.  Bamhill  was 
badly  bnrt  from  the  woiuds  made  on  bis 
bead  from  the  blows  strack  by  Pelfs  knife. 
The  blood  was  streaming  down  from  his  head. 
When  I  saw  Pelt  going  after  the  rifle  and 
heard  bim  say  that  he  was  going  to  Iclll  Mr. 
Bamhill,  I  ran  back  into  the  restaurant 
and  did  not  see  any  more.  When  I  heard 
the  gun  shoot  I  thought  that  Pelt  had  shot 
Mr.  Bamhill,  I  knew  that  a  rifle  was  kept 
in  Gwaltney's  store  because  the  rifle  belonged 
to  Mr.  Joe  Oaks,  who  was  a  deputy  sherifT, 
and  Mr.  Oaks  kept  all  his  things  there  and 
his  trunk.  When  I  last  saw  Mr.  Bamhill 
on  that  occasion,  be  did  not  have  a  gun  in 
his  hand,  but  his  gun  was  kept  In  the  store- 
house where  we  sold  groceries,  and  we  eat 
in  the  restaurant  which  was  almost  Joining, 
In  which  I  ran  and  went  to  the  back  part  of 
it  when  I  heard  the  gun  shoot" 

O.  W.  Spears,  for  the  defense,  testifled. 
in  substance,  as  follows:  "I  did  not  see  any 
of  the  fighting  between  Bamhill  and  Pelt  I 
saw  neither  of  them,  but  beard  fussing  near 
the  depot  I  was  sitting  at  the  time  over  at 
Vanse's  store,  not  100  yards  on  the  west 
side  of  the  depot  from  Gwaltney's  store,  when 


Dan  Wright  came  running  over  to  Vanse's 
store  and  passed  by  me  near  the  door  and 
hid  his  gun,  which  he  had  in  his  hand,  in  a 
barrel  behind  the  end  of  the  counter.  He  no 
sooner  put  his  gun  in  the  barrel,  when  I 
heard  a  gun  shoot  over  at  Gwaltney's  store. 
The  reason  I  did  not  see  the  fighting  was 
t>ecause  the  depot  was  between  me  and  the 
place  they  were  fighting.    Ites;   I  am  certain 

I  heard  the  gun  shoot  Dan  Wright  had 
hardly  got  his  gun  hid  in  the  barrel  before  I 
heard  the  gun  shoot" 

Thomas  Hallman,  for  the  defense,  testified, 
in  substance,  as  follows:  "I  was  sitting 
near  Dan  Wright  and  Arch  Miles  on  the  end 
of  the  depot  platform  on  the  north  side  near 
the  steps  which  was  right  across  from  where 
Mr.  Bamhill  kept  his  restaurant  He  also 
kept  a  store,  but  not  in  the  same  building, 
but  nearly  Joining,  and  I  saw  Mr.  Pelt  pass 
by  Barnhill's  restaurant  before  he  was  shot 
The  restaurant  door  was  about  half  shut 
When  Pelt  got  opposite  Bamhill's  door,  he 
stopped,  and  said,  'Tou  damn  bitch'  or  'bitch- 
es'— I  could  not  understand  which — "you  come 
out  of  there.'  Not  long  after  he  spoke  these 
words,  Mr.  Bamhill  came  out  from  his  res- 
taurant bareheaded,  and  said  like  this:  'Mr. 
Pelt  I  would  not  curse  around  your  family 
like  that'  Then  Pelt  said:  'If  you  dpn't 
like  it.  you  need  not  take  it  you  God  damn 
son  of  a  bitch.'  They  then  went  to  fighting, 
and  fought  across  nearly  to  where  Dan 
Wright  Arch  Miles,  and  myself  were  sitting. 
They  then  stopped  fighting,  and  It  seemed 
that  Barnhlll  Jerked  loose  from  Pelt  and 
started  back  towards  his  restaurant  when 
Pelt  pulled  out  his  knife  and  strack  Bamhill 
two  licks  with  it  unopened  on  his  head,  which 
staggered  him.  Bamhill  then  started  to 
walk  ofr,  when  Pelt  tnmed  to  Dan  Wright 
and  said,  'Give  me  your  gun.'  Dan  would  not 
let  him  have  his  gun.  and  me  and  Dan  ran 
away  from  the  depot  as  Pelt  started  over  to 
Gwaltney's  store,  and  I  did  not  hear  the 
report  of  the  gun.  When  Pelt  tried  to  get 
Dan  Wright's  gun,  he  said,  'I  want  the  gun 
to  kill  the  damn  son  of  a  bitch.'  I  never 
worked  for  Bamhill  in  my  life,  and  never 
had  any  business  with  him." 

Cross-examination:  "Q.  Which  one  struck 
first  when  Bamhill  went  out  to  meet  Pelt? 
A.  They  both  seemed  to  run  together  about 
the  same  time." 

The  defendant  on  his  own  behalf  testified, 
in  substance,  as  follows:    "About  half  past 

II  o'clock,  I  was  behind  my  counter  with  the 
door  about  half  shut  and  Hagar  Wilson,  a 
colored  woman,  was  sitting  behind  It  on  the 
north  side  of  the  door  inside  of  the  restau- 
rant and  my  wife  was  fixing  dinner  on  the 
table.  The  door  was  about  half  open,  wide 
enough  for  you  to  see  inside  the  building,  and 
for  any  one  standing  on  the  outside  to  see 
my  wife,  who  was  near  the  door  on  the  in- 
side. Noah  Pelt  came  by  the  door,  and 
stopped,  and  said,  'You  damn  bitch,  come 
out  of  there.'   Then  my  wife  said:    'Oh  Lordl 
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do  Usten.*  I  then  walked  oat  to  where  Pelt 
was  standing,  and  said  to  him  in  a  friendly 
manner,  for  I  was  not  mad:  '&fr.  Pelt,  I 
wonid  not  curse  your  wife  for  that,  nor 
wonld  1  curse  like  that  around  your  family.' 
Pelt  answered,  'Don't  you  like?'  and  I  replied, 
*No;  and  you  certainly  would  not  like  it 
either.'  Then  Pelt  said,  'You  God  damn 
son  of  a  bitch,  it  will  take  less  to  do  you,' 
and  then  we  went  together.  We  fought  then 
across  the  road  until  we  got  near  the  steps 
on  the  northeast  end  of  the  depot,  when  I 
snatched  away  from  him  and  started  back 
to  my  place,  when  Pelt,  before  I  knew  it, 
pulled  out  his  knife,  and  struck  me  one  blow 
on  the  side  of  my  head,  and  another  blow  on 
the  back  of  my  head,  that  came  near  knock- 
ing me  down  and  staggered  me,  and  almost 
blinding  me  with  the  blood  running  down 
all  over  my  face  and  neck  from  the  deep  cuts 
be  gave  me  on  my  b'ead  by  the  Jaws  of  his 
knife.  He  then  tnmed  around  and  went  up 
to  where  Dan  Wright  and  Thomas  Hallman 
were  sitting  on  the  platform  near  the  steps 
on  the  northeast  side,  and  tried  to  get  Dan 
Wright's  gun  from  him,  saying  at  the  time: 
'Give  me  your  gun.  I  want  to  kill  the  damn 
son  of  a  bitch.'  Dan  Wright  then  ran  around 
the  depot  After  Pelt  failed  to  get  the  gun 
from  Dan  Wright,  he  pulled  off  his  coat  and 
Test  and  started  to  Gwaltney's  store,  about 
25  or  30  steps  from  where  he  pulled  off  his 
coat  and  vest,  and  said  to  me,  'Tou  God  damn 
son  of  a  bitch,  go  and  get  joar  gun  and 
shoot,  for  I  am  going  In  Gwaltney's  store  and 
get  a  gun  and  kill  you.'  I  knew  that  a  Win- 
chester rifle  was  kept  at  Gwaltney's  store, 
for  I  saw  it  lying  on  the  counter  about  two 
hours  before  the  fight,  and  I  was  certain 
tliat  Pelt  meant  what  he  said,  and,  as  I  had 
only  some  small  shot  shells,  I  knew  that  I 
would  not  stand  any  show  unless  I  got  to  him 
and  shot  first,  so  I  got  my  gun  and  placed 
the  shells  in  the  gun  when  I  was  going.  I 
did  not  know  but  what  Pelt  would  certainly 
get  Joe  Oak's  rlfie,  which  was  in  the  store, 
and  shoot  me,  was  the  cause  of  my  getting 
my  gun.  It  was  hardly  any  time  after  Pelt 
left  me  going  to  Gwaltney's  store  before  I 
got  my  gun.  Just  as  soon  as  be  made  for 
the  gun  in  Gwaltney's  store,  I  ran  Into  my 
storehouse,  which  almost  Joins  my  restaurant, 
and  got  my  gon,  and  did  not  wait  to  put  any 
shells  in  It,  but  loaded  as  fast  as  I  could  go- 
ing along." 

Cross-examination:  "I  did  not  see  Pelt 
when  he  first  passed  my  door,  for  I  was  be- 
hind the  counter,  but  I  heard  him  say,  'You 
damn  bitch,  come  out  of  there.'  The  wind 
bad  blown  the  door  about  half  shut,  but  my 
wife  could  see  him  plainly  where  she  was 
standing,  and  I  believed  he  was  cursing  at 
my  wife.  I  was  not  mad  when  I  went  out  to 
see  Pelt.  I  went  out  and  asked  him  about 
cursing  my  wife,  and  he  then  called  me  a  'God 
damn  son  of  a  bitch' ;  and  said,  if  I  did  not 
like  It,  It  would  take  less  to  do  me.  Q.  It  was 
then  you  got  mad?  A.  Yea;  it  was  enough 
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to  make  any  man  mad  that  had  any  spunk  at 
all.  Q.  Then  you  did  not  get  mad  when  he 
cursed  your  wife  for  a  damn  bitch,  but  only 
got  mad  when  he  cursed  you?  A.  No;  I 
did  not  get  mad  until  he  cursed  me  for  a 
damn  son  of  a  bitch,  and  I  thought  it  was 
time  for  any  man  to  get  mad  at  that,  and 
fight,  too.  Q.  Did  you  strike  Pelt  first,  or 
did  he  strike  you  first?  A.  I  don't  remem- 
ber— we  both  run  together  at  the  same  time. 
I  am  certain  that  the  fight  between  us  com- 
menced in  front  of  my  restaurant — and  I  was 
sure  he  came  by  my  place  to  pick  a  fuss  with 
me,  for  he  stopped  in  front  of  my  place  until 
I  went  out  to  him,  and  he  could  have  gone 
back  of  my  store  to  his  wagon,  which  was 
the  nearest  way  from  Gwaltney's  store  from 
where  it  was  said  he  came  from  to  his  wagon, 
and  I  don't  know  what  else  he  wanted." 

In  Harrison  t.  State,  39  Fla.  514,  22  South. 
747,  this  court  said:  "We  have  no  original 
Jurisdiction  to  set  aside  verdicts  and  grant 
new  trials  because  of  insufladent  evidence  to 
sustain  such  verdicts.  We  act  only  upon  a 
ruling  of  the  lower  court  refusing  a  new  trial 
upon  that  ground  where  such  ruling  is  er- 
roneous, and,  in  determining  this  question, 
we  look  to  the  evidence  upon  which  the  ver- 
dict of  the  Jury  and  the  ruling  of  the  court 
below  are  predicated.  If  there  is  evidence 
legally  sufficient  to  support  the  verdict,  and 
this  verdict  has  been  approved  by  the  pre- 
siding Judge,  we  have  no  right  to  disturb  it, 
though  there  be  confilcts  in  the  evidence,  un- 
less the  preponderance  Is  such  that  the  Jury 
must  have  been  improperly  infiuenced  to  ren- 
der the  verdict." 

First,  It  is  contended  that  the  verdict  is 
not  supported  by  the  evidence,  because,  in 
view  of  the  evidence,  the  Jury  was  not  au- 
thorized to  convict  the  defendant  of  any 
crime — that  the  defendant  acted  In  self-de- 
fense in  taking  the  life  of  the  accused. 

It  may  be  that  in  the  beginning  of  the 
trouble  between  the  deceased  and  defendant 
the  deceased  was  the  aggressor,  and,  if  he 
intended  his  remarks  for  the  wife  of  the  de- 
fendant instead  of  for  the  cow,  the  defend- 
ant may  have  been  Justly  aroused  to  a  de- 
fense of  his  home  and  his  family.  The  de- 
fendant might  be  said  to  have  very  properly 
resented  this  insult,  though  be  was  worsted 
in  the  effort  Then  the  parties  pulled  away 
from  each  other ;  the  defendant  going  to  his 
store  and  the  deceased  going  to  the  depot 
across  the  street  The  witnesses  for  the 
state  do  not  support  the  claim  made  by  the 
defendant  that  the  deceased  told  the  defend- 
ant that  he  was  going  to  Gwaltney's  store 
to  get  a  gun,  and  return  and  kill  the  defend- 
ant. On  the  contrary,  the  testimony  for  the 
state  is  to  the  effect  that  the  deceased  told 
the  defendant  to  get  his  gun  and  shoot  him. 
Be  that  as  It  may,  the  proof  is  abundant — it 
seems  to  be  admitted  by  all — that  the  de- 
fendant killed  the  deceased  by  shooting  him 
at  a  time  when  the  deceased  was  making  no 
effort  to  do  the  defendant  any  bodily  harm 
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He  seemed  to  hare  Quieted  down  before  de- 
fendant Bbot  him.  (Owaltney's  testimony.) 
Indeed,  the  Jnry  might  have  Inferred  that 
the  deceased  did  not  know  who  shot  him,  an- 
lesa  In  his  dying  moments  he  supposed  the 
defendant  shot  him  by  reason  of  the  difficulty 
In  which  both  of  them  bad  been  engaged. 
The  defendant  followed  the  deceased  to 
Gwaltney's  store,  a  distance  of  30  or  40 
yards.  "While  Pelt  was  standing  by  the 
counter  in  the  store,  BamhlU  came  to  the 
store  door  and  shot  him  dead  without  giv- 
ing him  time  to  say  anything."  (Tucker's 
testimony.)  "Bamblll  came  to  the  door  of 
the  store  with  a  gun,  and  shot  Pelt  through 
the  doorway.  Pelt  was  doing  nothing  when 
he  was  shot."  (Vichers'  testimony.)  The  de- 
ceased had  his  knife  unopened  In  his  liand, 
but  bad  no  gun  when  he  was  shot  (Gwalt- 
ney's and  Tucker's  testimony.)  The  defend- 
ant turned  to  go  to  ills  store,  and  said:  "I 
wound  up  that  little  rumpus  damn  quick." 

But  it  Is  said  the  defendant  was  Justified 
in  so  shooting  and  killing  deceased  because 
in  the  beginning  he  was  the  aggressor  and 
cursed  the  defendant  and  threatened  to  kill 
the  defendant,  saying  that  he  would  get  a 
gun  from  Gwaltney's  store  and  would  return 
and  kin  the  defendant;  and  it  is  contended 
that  these  circumstances,  as  they  have  been 
detailed  by  the  witnesses.  Justified  the  de- 
fendant in  the  belief  that  he  was  in  Imminent 
danger  of  death  or  great  bodily  harm,  and 
that  it  was  necessary  for  him  to  so  take  the 
life  of  the  deceased  In  order  to  save  bis  own 
life. 

Even  if  it  be  true  that  the  deceased  had 
threatened  to  kill  the  defendant,  it  also  ap- 
pears tliat  at  the  time  the  deceased  was  shot 
and  killed  he  was  doing  nothing  that  evinced 
an  immediate  design  to  execute  said  threats. 
Johnston  v.  State,  29  Fla.  5S8,  10  South.  686. 
At  the  time  he  killed  the  deceased,  the  de- 
fendant may  have  had  reason  to  apprehend 
generally  bodily  harm  from  the  previous  en- 
counter, from  feelings  then  engendered  and 
threats  then  made.  There  then  could  be  no 
Justification  for  the  killing  unless  the  de- 
ceased was  In  such  a  situation  at  the  time  of 
the  killing  as  to  endanger  defendant's  life 
or  place  him  in  danger  of  great  I>odlly  barm. 
Gladden  v.  State,  12  Fla.  662. 

If  a  man  whose  life  has  been  threatened 
meets  and  slays  his  adversary  under  such  cir- 
cumstances as  show  that  at  the  time  his  ad- 
versary was  making  some  demonstration  in- 
dicating an  intention  to  then  execute  hlK 
threats,  and  that  he  believed,  and  had  rea- 
sonable ground  to  believe,  that  his  life  was 
then  in  danger,  or  that  he  was  in  danger  of 
great  bodily  injury,  such  homicide  is  Jus- 
tifiable, although  it  may  turn  out  that  the 
deceased  bad  no  intention  at  the  time  to  exe- 
cute his  threats.  The  party  threatened  is  to 
Judge  from  the  circumstances  by  which  he  is 
surrounded  and  as  they  appear  to  him ;  but, 
when  a  man  acts  upon  appearances  and  takes 
the  lite  of  bis  fellow  man,  be  does  it  at  his 


peril,  and  be  cannot  Justify  such  killing  un- 
less there  are  circumstances  which  would  In- 
duce a  reasonably  cautious  man  to  believe 
that  It  was  necessary  to  save  his  own  life, 
or  to  save  himself  from  great  personal  in- 
Jury.  When  a  man  has  been  threatened,  be 
may  go  wherever  his  legitimate  business  calls 
him,  but  he  has  not  the  right  to  lie  In  wait 
for  and  slay  his  adversary.  Neither  may  one 
who  seeks  a  person  who  Intends  to  kill  him, 
or  otherwise  brings  the  danger  upon  himself, 
avail  himself  of  the  plea  of  self-defense. 
Smith  V.  State,  25  Fla.  617,  6  South.  482; 
Clark's  Criminal  Law,  141. 

The  Jury  were  authorized  to  conclude  from 
the  testimony  that  the  defendant  shot  and 
killed  the  deceased  from  a  spirit  of  revenge 
rather  than  in  lawful  self-defense. 

Second.  It  is  contended  that  the  evidence 
is  not  sufficient  to  support  a  finding  that  the 
defendant  acted  from  a  premeditated  design 
to  eftect  the  death  of  tiie  deceased. 

Undoubtedly,  in  order  that  the  defendant 
may  be  convicted  of  murder  In  the  first  de- 
gree, be  must  have  acted  from  or  in  pursu- 
ance of  a  premeditated  design  to  eCTect  the 
death  of  the  deceased.  A  mere  intent  to 
kill  would  not  be  sufficient  Such  design 
must  precede  the  killing  by  some  appreciable 
space  of  time,  but  the  time  need  not  be  long. 
It  must  t>e  sufficient  for  some  reflection  or 
deliberation  by  the  defendant  upon  the  ques- 
tion of  killing  the  deceased  for  choice  to  kill 
or  not  to  kill  resulting  in  the  formation  of  a 
definite  purpose  to  kill.  Lovett  ▼.  State,  30 
Fla.  142,  11  South.  660,  17  L.  B.  A.  705; 
Gamer  v.  State,  28  Fla.  118,  9  South.  885, 
29  Am.  St  Bep.  232;  Olds  v.  State,  44  Fla. 
452,  S3  South.  296.  "There  must  be  such  an 
interval  of  time  between  the  Intent  and  the 
act  as  will  repel  the  presumption  that  it  was 
done  upon  a  sudden  impulse,  conceived  and 
executed  almost  instantaneously."  Carter  ▼. 
State,  22  Fla.  553,  text  659.  The  human 
mind  acts  with  celerity  which  it  is  sometimes 
impossible  to  measure.  Whether  a  premedi- 
tated design  to  kill  was  formed  must  be  de- 
termined by  the  Jury  from  all  the  circum- 
stances of  the  case.  Hicks  v.  State,  26  Fla. 
535,  6  South.  441;  Lovett  v.  State,  80  Fla. 
142,  11  South.  660,  17  L.  E.  A.  705;  Bilge 
T.  State,  20  Fla.  742,  61  Am.  Sep.  628; 
Adams  V.  State,  28  Fla.  611,  10  South.  106; 
Carter  v.  State,  supra. 

It  may  be  that  the  Jury  could  not  tell  from 
the  evidence  the  exact  number  of  minutes 
within  which  the  defendant  may  have  form- 
ed a  premeditated  design  to  kill  the  deceased. 
It  is  not  essential  to  the  formation  of  a  pre- 
meditated design  that  any  particular  number 
of  minutes  elapse  between  the  intent  and  the 
act  There  was  evidence  from  which  the  Ju- 
ry could  infer  that  six  minutes  elapsed  while 
the  deceased  was  in  Gwaltney's  store  before 
the  defendant  followed  him  there  and  killed 
him.  In  addition  to  this  time — these  six 
minutes — there  was  the  time  that  the  defend- 
ant walked  towards  his  store  after  becoming 
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separated  from  the  deceased,  and  there  waa 
the  time  tliat  the  defendant  stood  on  his 
steps,  while  the  deceased  was  at  the  depot 
The  defendant  had  time  to  go  to  his  store 
and  procure  his  gun  and  ammunition,  and 
there  was  time  for  the  defendant  to  walk 
from  his  store  to  Gwaltney's  store,  and  there 
was  time  for  the  defendant  to  present  his 
gun  and  pause  so  long  that  a  witness  thought 
the  defendant  would  not  shoot  "Pelt  came 
across  the  street  and  stopped  on  the  de- 
pot platform  after  separating  from  Bamhlll 
*  *  *  Deceased  stood  on  the  platform,  and 
Bamhlll  stood  at  the  steps  of  his  restaurant 
door."    (Stephenson.) 

"Pelt  got  on  depot  platform,  pulled  off  his 
coat,  and  said  to  Bamhlll,  'Shoot,  damn  you,' 
then  went  across  to  Gwaltney's  store,  and 
Bamhlll  went  into  his  store  and  got  his  gun, 
and  then  went  to  Gwaltney's  store  and  shot" 
(Arch  Miles,  a  witness  for  defendant)    The 
defendant  went  to  the  front  of  Gwaltney's 
store,  and  "put  the  gnn  to  his  shoulder  with 
the  muzzle  pointing  in  the  doorway  of  the 
store   and  sight  for   some  time,   and  then 
shoot     *     •     •     He  held  the  gun  to  his 
slwulder,  and  sighted  so  long  that  I  began  to 
think  that  he  wasn't  going  to  shoot"    (J.  0. 
Council.)     The  Jury  could  not  tell  whether 
there  were  six  or  possibly  more  minutes  for 
the  defendant   to  form   a  premeditated  de- 
sign to  kill  the  deceased;  but  the  formation 
of  a  premeditated  design  does  not  depend 
upon  the  proof  of  any  particular  number  of 
minutes.    It  depends  upon  the  state  of  mind 
of  the  defendant,  and  this  may  be  arrived 
at  from  his  actions  In  connection  with  the 
loigth  of  time  within  which  his  mind  bad  to 
act    The  Jury  could  infer  something  of  the 
defmdant's  state  of  mind  from  his  statement 
that  he  knew  that  a  rifle  was  kept  in  Gwalt- 
ney's store,  and  that  he  would  not  stand 
any  show  unless  he  got  to  Pelt  and  shot  first. 
Although  this  statement  may  not  Justify  his 
actions,  it  is  sufllclent  to  show  that  the  de- 
fendant was  thinking,  deliberating,  upon  what 
he  was  doing.    From  all  the  surrounding  cir- 
cumstances the  Jury  could  legally  infer  that, 
although  the  defendant  may  have  been  under 
the  influence  of  anger  and  resentment  at  the 
time  of  the  killing,  the  degree  of  feeling  was 
not  such  as  to  doud  his  senses  or  to  Impair 
his  reason ;  that  subsequently  to  his  forming 
the  design  and  before  executing  It  suflaeient 
time  elapsed   for   an   ordinarily   reasonable 
man  to  have   regained  his   self-possession; 
that  there  was  such  an  Interval  of  time  l>e- 
tween  the  Intent  and  the  act  as  would  repel 
the  presumption  that  It  was  done  upon  a  sud- 
den Impulse,  conceived  and  executed  almost 
histantaneousiy ;    that  there   was  sufficient 
tine  for  delilieration  upon  the  matter,   for 
choice  to  kill  or  not  to  kill,  and  that  the  de- 
foidant  fonned  a  premeditated  design  to  kill 


and  in  pursuance  of  that  design  killed  the 
deceased. 

The  facts  and  circumstances  in  the  instant 
case  point  much  more  strongly  to  murder  In 
the  first  degree  than  those  in  Carter  v.  State, 
22  Fla.  653,  where  a  policeman  ordered  the 
prisoner  to  move  on  or  get  off  the  sidewalk, 
the  prisoner  refused,  and  the  deceased  struck 
or  punched  him  with  his  club,  whereupon  the 
prisoner  went  into  a  barroom  before  which 
he  was  standing,  making  threats,  and  return- 
ed with  his  hand  in  his  pocket  and  a  fight 
ensued  In  which  the  deceased  was  shot  and 
killed. 

There  la  conflict  In  the  testimony,  but  the 
verdict  of  guilty  indicates  that  the  Jury  did 
not  believe  the  defendant's  version  of  this 
unfortunate  atCalr.  There  Is  sufficient  evi- 
dence of  all  the  facta  essential  to  the  convic- 
tion as  found  by  the  Jury,  and  It  does  not  ap- 
pear that  there  waa  such  a  preponderance 
in  favor  of  the  defendant  that  the  Jury  were 
not  governed  by  the  evidence  in  their  finding. 

The  Jury  saw  the  witnesses  and  beard  the 
evidence,  a  learned  and  conscientious  Judge 
who  has  long  graced  the  bench  presided 
at  the  trial,  and  approved  the  verdict  We 
cannot  set  aside  the  verdict  of  the  Jury  or 
overrate  tlie  action  of  the  trial  court  thereon. 
The  verdict  to  not  without  evidence  to  sus- 
tain it,  and  under  the  well-settled  rale  the 
Judgment  is  affirmed. 

SHACKLBPORD,  a  J.,  and  COCKRBLL 
and  WHITFIELD,  JJ.,  concur. 

TATLOB,  J.  (dissenting.)  I  cannot  agree 
to  the  conclusion  reached  by  the  majority  of 
the  court  in  this  case  on  the  evidence  ad- 
duced therein.  The  testimony  shows  that  the 
deceased  was  the  aggressor  who  wantonly 
brought  on  the  difficulty  that  resulted  in  bis 
death;  and  my  view  to  that  the  testimony 
makes  out  a  case  simply  and  purely  of  man- 
slaughter, notlilng  more.  The  time  elapsing 
between  ttie  tUne  when  the  deceased  and  the 
defendant  were  engaged  in  an  active  flght 
with  each  other  and  the  time  when  the  de- 
fendant shot  and  killed  the  deceased  was 
too  short  for  the  defendant  to  have  become 
so  cool  as  to  t>e  able  to  form  that  premeditat- 
ed design  to  take  the  life  of  bis  assailant 
that  is  necessary  to  a  conviction  for  murder. 
My  view  to  that  the  testimony  makes  out  on- 
ly a  case  of  a  killing  in  the  beat  of  passion 
aroused  by  the  deceased  as  the  aggressor, 
and  that  the  Judgment  of  conviction  should 
be  reversed  on  the  ground  of  the  insufficiency 
of  the  evidence  to  support  the  verdict  and 
a  new  trial  awarded. 

HOCKBB,  J.    I  concur  in  the  foregoing 
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ACOSTA  et  al.  t.  ANDERSON. 

^Supreme  C!onrt  of  Florida,  DiTision  B.    Jan.  8, 
1909.    Headnotes  Filed  Feb.  1,  1909.) 

1.  Vendor  and  Pubchabbb  (J  78*)— Cortbaot 
— CoNSTBUcnoN— Time  of  Payment. 

It  is  a  familiar  rule  in  eqaity  that  the  time 
of  payment  provided  for  in  a  contract  is  not  to 
be  considered  of  its  essence,  anless  it  be  so  ex- 
pressed by  proper  language. 

[Ed.  Note.— B'or  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  fi  121,  122;  Dec.  Dig.  | 
78.*] 

2.  Vkndob  and  Pttbchabeb  ({  78*)— Oontbaot 
— Con sTBDcnoN— Payment  of  Taxes. 

When  a  contract  to  convey  real  estate  re- 
quires the  purchaser  to  pay  all  taxes  that  may 
be  legally  levied  or  imposed  upon  said  land  sub- 
sequent to  the  year  19t)4,  and  the  contract  does 
not  fix  the  time  when  said  taxes  are  to  be  paid, 
the  time  of  the  payment  ojf  the  taxes  was  not 
made  of  the  essence  of  the  contract. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  i§  121,  122;  Dec.  Dig.  { 
78.*] 

3.  Vendor  and  Purchaseb  (t  101*)  — Con- 

TBACT— Forfeiture. 

The  mere  payment  of  taxes  by  the  vendor 
for  his  own  protection  is  not  an  election  to  de- 
clare a  forfeiture  under  a  contract  providing  for 
forfeiture  upon  the  vendee's  default  in  paying 
the  taxes  legally  levied  upon  the  land  that  is  the 
subject  of  the  contract  of  purchase. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  i  171 ;    Dec.  Dig.  {  101.*] 

4.  Vendor  and  Pqbchaseb  ((  101*)  — Con- 
tract—Forfeiture. 

When  the  right  to  declare  a  forfeiture  is  op- 
tional with  the  vendor  of  real  estate  upon  de- 
fault by  the  vendee,  the  former  must  indicate 
his  election  to  forfeit  the  contract,  or  it  will  be 
considered  as  still  in  force,  unless  the  vendee 
haa  waived  notice  of  forfeiture. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  |$  170-174;    Dec  Dig.  { 

(Syllabus  by  the  Court) 

Appeal  from  Circuit  Conrt,  Duval  County; 
Rliydon  M.  Call,  Judge. 

Bill  by  Granderson  C.  Anderson  against  St 
Elmo  W.  Acosta  and  Walter  B.  darkson. 
Decree  for  complainant  and  defendants  ap- 
peal.   Affirmed. 

John  E.  Hartrldge,  for  appellanta  D.  O 
Campbell,  for  appellee. 


PAREHILL,  J.  On  the  Uth  day  of  Sep- 
tember, 1906,  Granderson  C.  Anderson  filed 
his  bill  against  the  appellants  for  the  specific 
performance  of  an  agreement  In  writing  un- 
der seal,  in  words  and  figures  as  follows : 

"Articles  of  agreement,  made  this  5th  day 
of  December,  In  the  year  of  our  Lord  one 
thousand  nine  hundred  and  four,  between  St. 
Elmo  W.  Acosta,  party  of  the  first  part,  and 
Nedom  Lett,  party  of  the  second  part 

"Witnesseth :  That  If  the  said  party  of  the 
second  part  shall  first  make  the  payments 
and  perform  the  covenants  hereinafter  men- 
tioned on  his  part  to  be  made  and  performed 


the  said  party  of  the  first  part  hereby  cove- 
nants and  agrees  to  convey  and  assure  to  the 
said  party  of  the  second  part  In  fee  simple, 
clear  of  all  incumbrances  whatever,  by  a  good 
and  sufficient  deed,  the  lot,  piece  or  parcel 
of  ground  situated  In  the  county  of  Dural, 
state  of  Florida,  known  and  described  as  fol- 
lows, to-wlt :  The  west  204  feet  of  lot  five  (5) 
In  block  E,  In  the  Long  Branch  Tract  as  per 
map  In  book  AH,  pages  526  and  527,  Duval 
county  public  records  as  the  same  existed 
prior  to  the  conflagration  of  May  3rd,  A.  D. 
1001,  containing  as  shown  by  said  map,  two 
(2)  acres  of  land. 

"And  the  said  party  of  the  second  part 
hereby  covenants  and  agrees  to  pay  to  the 
said  party  of  the  first  part  the  sum  of  four 
hundred  dollars  ($400.00)  In  the  manner  fol- 
lowing: Ten  and  «<>/ioo  dollars  as  advance 
interest  to  April  1,  1905,  and  thereafter  on 
the  first  days  respectively  of  January,  April, 
July  and  October  of  each  year  the  sum  of 
eight  (8)  dollars  as  advance  quarterly  In- 
terest or  lease  money,  and  the  said  principal 
sum  of  four  hundred  dollars  ($400.(X>)  at  any 
time  on  or  before  eight  (8)  years  from  date 
hereof  with  interest  at  the  rate  of  eight  (8) 
per  centum  per  annum,  payable  as  above  set 
out,  and  to  pay  all  taxes,  assessments,  or  Im- 
positions that  may  be  legally  levied  or  Im- 
posed upon  said  land  subsequent  to  the  year 
1904,  and  In  case  of  the  failure  of  the  said 
party  of  the  second  part  to  make  either  of 
the  payments  or  any  part  thereof,  or  to  per- 
form any  of  the  covenants  on  his  part  here- 
by made  and  entered  Into,  this  contract  shall, 
at  the  option  of  the  party  of  the  first  part  be 
forfeited  and  terminated  and  the  party  of  the 
second  part  shall  forfeit  all  payments  made 
by  him  on  this  contract,  and  such  payments 
shall  be  retained  by  the  said  party  of  the 
first  part  in  full  satisfaction  and  in  liquida- 
tion of  all  damages  by  him  sustained,  and 
said  party  of  the  first  part  shall  have  the 
right  to  re-enter  and  take  possession  of  the 
premises  aforesaid  without  being  liable  to  ac- 
tion therefor.  Insurance  on  buildings  that 
may  be  erected  on  said  land  shall  be  kept  up 
at  expense  of  said  second  party  for  the  pro- 
tection of  this  contract 

"It  is  mutually  agreed  by  and  between  the 
parties  hereto  that  the  time  of  payment  shall 
be  an  essential  part  of  this  contract,  and  that 
all  covenants  and  agreements  herein  contain- 
ed shall  extend  to  and  be  obligatory  upon 
the  heirs,  executors,  administrators  and  as- 
signs of  the  respective  parties. 

"In  witness  whereof,  the  parties  to  these 
presents  have  hereunto  set  their  hands  and 
seals  the  day  and  year  first  above  written. 
"St  Elmo  W.  Acosta.     [Seal.] 
"Nedom  Lott  [Seal.] 

"Signed,  sealed,  and  delivered  to  the  pre» 
ence  of 

"W.  B.  Clarkson. 

"R.  W.  Sasnett" 
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Nedom  Lott  went  into  the  actual  exclusive 
possession  of  the  property  so  purchased,  and 
on  the  30th  day  of  December,  1905,  assigned 
the  said  agreement  and  all  his  right,  title, 
and  interest  in  said  property  to  the  complain- 
ant, Anderson,  who  went  Into  the  actual,  ex- 
clusive, peaceable  possession  of  said  property 
and  continued  to  so  hold  the  same  at  the 
time  the  bill  of  complaint  herein  was  filed. 

On  the  1st  day  of  May,  1906,  Mr.  Acosta 
■old  and  conveyed  an  undivided  one-half  In- 
terest In  the  said  property  to  W.  B.  Clarkson, 
who  was  a  subscribing  witness  to  the  agree- 
ment already  set  forth,  and  who  acquired  his 
interest  in  the  properity  with  actual  knowl- 
edge of  all  rights,  equities,  and  possession  of 
the  complainant 

The  respondents  filed  a  general  demurrer 
to  the  bill  of  complaint,  which  was  overruled. 
They  then  filed  a  joint  and  several  plea, 
which  was  overruled  on  the  22d  day  of  Au- 
gust, 1908,  and  respondents  appealed.  The 
facts  as  they  appear  in  the  pleadings  will  be 
presented  in  the  discussion  of  the  case. 

Under  the  errors  assigned,  the  appellants 
contend  that  a  deed  was  to  be  made  only  up- 
on the  i)erformance  of  all  the  covenants  men- 
tioned in  the  agreement,  that  time  was  made 
of  the  essence  of  the  contract,  and  that  the 
failure  by  the  complainant  to  pay  the  taxes 
assessed  upon  the  property  for  the  year  1005 
worked  a  forfeiture  of  the  contract  and  all 
rights  of  the  complainant  thereunder. 

The  contract  requires  the  complainant  "to 
pay  all  taxes,  assessments,  or  impositions 
that  may  be  legally  levied  or  Imposed  upon 
said  land  subsequent  to  the  year  1904,"  but 
it  entirely  fails  to  fix  the  time  when  the  tax- 
es are  to  t>e  paid.  It  simply  binds  the  com- 
plainant to  pay  the  taxes  that  may  become 
due  each  year.  The  time  of  the  payment  of 
the  taxes  was  not  made  of  the  essence  of  the 
contract,  for  no  definite  time  was  fixed  there- 
for. The  contract  makes  the  time  of  pay- 
ment an  essential  part  of  the  contract,  but 
payment  here  refers  evidently  to  the  Interest 
and  the  principal  sum  for  the  payment  of 
which  definite  dates  are  prescribed.  The 
contract  provides  that,  in  case  of  the  failure 
to  make  either  of  the  payments  or  any  part 
thereof,  the  contract  may  be  forfeited,  and 
the  contract  provides  that  the  time  of  pay- 
ment shall  be  an  essential  part  of  the  contract 
The  contract  provides  with  reference  to  the 
covenant  to  pay  taxes  that  In  case  of  the  fail- 
ure to  perform  any  of  the  covenants  thereby 
made  and  entered  into  the  contract  may  be 
forfeited.  This  language  does  not  make  the 
Hme  of  payment  of  the  taxes  an  essential 
part  of  the  contract  Van  Vranken  v.  C.  R. 
&  M.  R.  R.  Co.,  55  Iowa,  135,  5  N.  W.  197,  7 
N.  W.  504.  It  is  a  familiar  rule  in  a  court 
of  equity  that  the  time  of  payment  provided 
for  by  contract  is  not  to  be  considered  of  Its 
essence,  unless  it  be  so  expressed  by  proper 
language.  Chabot  v.  Winter  Park  Co.,  34 
Fla.  258,  IB  South.  756,  43  Am.  St  Rep.  192. 

It  cannot  be  claimed  that  the  complainant 


was  bound  to  pay  the  taxes  before  they  be- 
came due;  and  although  the  defendants 
claim  now  that  the  taxes  were  due  and  pay- 
able in  November,  1905,  and  should  have  been 
paid  before  the  advertisement  of  the  land  for 
nonpayment  of  the  taxes  In  April,  1906,  yet 
they  gave  to  the  complainant  during  that 
time  no  notice  of  any  kind  in  the  exercise  of 
their  option  that  they  would  insist  upon  a 
forfeiture  of  the  contract  for  the  nonpay- 
ment of  the  taxes ;  but,  on  the  contrary,  they 
received  and  collected  from  Nedom  I>ott  all 
payments  of  Interest  in  advance  to  April  1, 
1906,  and  on  the  20th  day  of  March,  1906, 
they  collected  from  the  complainant  in  ad- 
vance the  quarterly  interest  due  under  the 
contract  for  the  months  of  April,  May,  and 
June,  1906. 

Early  in  the  month  of  June,  A.  D.  1906, 
the  complainant  saw  that  lots  1,  2,  3,  4,  and 
5,  in  block  E,  Long  Branch,  were  advertised 
for  nonpayment  of  taxes  for  the  year  1905 
as  unknown  owner.  Lots  1,  2,  3,  4,  and  part 
of  5  belonged  to  the  respondents.  The  two 
acres  of  land  embraced  in  this  contract  form 
a  part  of  lot  5.  The  complainant  went  Im- 
mediately to  the  tax  collector's  office  to  pay 
the  taxes  on  bis  part  of  lot  5,  but  the  col- 
lector informed  him  that  the  respondents  had 
paid  the  amount  due  on  the  five  lots  a  day  or 
two  before.  Thereupon  the  complainant  went 
immediately  from  the  collector's  office  to  the 
respondents,  and  offered  and  tendered  them 
his  pro  rata  of  the  taxes  and  costs,  but  the 
respondents  thereupon  refused  to  receive  the 
same,  and  notified  the  complainant  that  they 
considered  all  his  rights  and  equities  for- 
feited because  complainant  had  not  paid  said 
taxes  before  said  property  was  advertised 
for  sale.  On  the  same  day  the  quarterly  in- 
terest in  advance  for  the  months  of  July,  Au- 
gust and  September,  1906,  became  due,  and 
were  thereupon  promptly  tendered,  together 
with  the  taxes  and  costs,  but  were  refused 
by  respondents.  On  the  same  day  the  com- 
plainant tendered  to  the  respondents  the  prin- 
cipal sum  of  $400,  together  with  the  taxes 
and  costs,  and  a  deed  of  conveyance  for  said 
property  prepared  for  execution  by  respond- 
ents in  due  form  of  law  and  requested  the 
execution  of  the  same  by  them.  Upon  the  re- 
fusal by  the  respondents  to  accept  the  same, 
the  complainant  deposited  the  same  with  the 
Capital  Trust  &  Investment  Company,  a  thor- 
oughly responsible  company,  subject  to  the 
order  of  respondents.  The  respondents  con- 
sidered the  acceptance  of  the  tenders  made 
by  the  complainant  until  the  30th  day  of 
July,  190s,  when  they  notified  the  complain- 
ant of  their  final  determination  not  to  accept 
the  tender  or  to  execute  the  deed.  Upon  the 
return  of  the  solicitor  for  complainant  after 
an  absence  from  the  state  for  nearly  a  month, 
the  complainant  began  the  preparation  of 
this  bill  of  complaint  and  filed  the  same  on 
the  14th  day  of  September,  1906,  and  caused 
a  subpcena  to  Issue  the  next  day,  and  to  be 
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Bcrred  upon  the  respondents  on  the  17th  day 
of  the  same  month. 

Aa  the  defendants  were  equally  bound  with 
the  complainant  to  pay  the  taxes  on  lot  5, 
it  would  seem  that  payment  of  the  taxes  due 
thereon  by  them  was  in  protection  of  their 
property  rather  tlian  In  the  exercise  of  their 
option  to  forfeit  the  contract,  for  the  defend- 
ants did  not  pay  their  own  taxes  on  this 
property  until  after  the  advertisement  of  the 
same  by  the  tax  collector. 

As  there  was  no  time  fixed  for  payment  of 
the  taxes,  either  by  the  terms  of  the  contract 
or  by  notice  to  the  complainant  from  the 
defendants,  we  think  the  complainant  could 
comply  with  the  contract  by  paying  the  taxes 
on  or  before  the  time  fixed  by  tbe  tax  collect- 
or In  his  notice  of  sale  of  the  property  for 
nonpayment  of  the  taxes.  McClartey  v.  Go- 
key,  81  Iowa,  606 ;  Sigler  v.  Wick,  45  Iowa, 
690;  Barrett  ▼.  Dean,  21  Iowa,  423;  Math- 
ews T.  Mulvey,  88  Minn.  842,  87  N.  W.  794. 

We  think,  under  the  drcnmstancea  of  this 
case,  the  complainant  shows  a  clear  right  to 
specific  performance,  and  the  decree  is  af- 
firmed. 

TAYLOR  and  HOCKBIR,  JX,  concar. 

WHITFIELD,  C.  J.,  and  SHACKLEFORD 
and  OOCKRELL,  JJ.,  concur  in  the  opinion. 


(56  Fla.  864) 

THOMAS  BROS.  CO.  v.  PRICE  &  WATSON 
et  al. 

(Supreme  Court  of  Florida,  Division  B.    Jan.  8, 
1909.) 

1.  Appeai.  awd  Krbob  (8  751*)— AssiONiraiiTB 
OF  Ebbob— Relation  to  Recobd. 

Assinimeats  of  error  that  have  no  basis  of 
fact  in  the  record  will  not  be  considered  by  an 
appellate  ccart. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  8040 ;   Dec.  Dig.  I  751.»] 

2.  Appeal   and   Ebbob   (I   204*)— Pbesenta- 

TION  AND  ReSEBVATION  OF  GbOUNDS  OF  RE- 
VIEW—ADinSSION  OF  Evidence. 

The  admission  of  evidence  wiiboot  objection 
and  without  exception  cannot  be  assigned  aa  er- 
ror. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  (  1258;   Dec.  Dig.  %  204.*] 

3.  Evidence  ({  246*)— ADUiseiBiuTr. 

Where  the  defendant  requests  his  attorney 
to  interview  another  third  attorney,  and  to  find 
oat  from  him  what  his  fee  would  be  to  represent 
the  defendant  in  a  suit  pending  against  bim,  and 
bis  attorney  complies  with  such  request,  and 
promptly  reports  to  the  defendant  the  result 
of  such  interview,  and  the  defendant  acquiesces 
therein,  and  agrees  to  the  employment  of  such 
third  attorney  at  the  fee  named  in  such  Inter- 
view, it  is  not  error  in  a  suit  by  such  third  at- 
torney against  such  defendant  for  recovery  of 
such  fee  to  permit  said  two  attorneys  to  testify 
to  the  result  of  the  said  interview  between  them. 
[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  f  945 ;   Dec.  Dig.  |  246.*] 

4.  Appeal  and  Ebbob  (f  304*)  —  Recobd — 
Mattbbs  Pbesgnted  fob  Review. 

Where  a  motion  for  new  trial  is  filed  in  a 
cause,  but  the  transcript  of  record  on  writ  of 


error  does  not  alBrmatlvely  show  that  such  mo- 
tion was  acted  upon  by  the  trial  court,  the  ap- 
pellate court  cannot  consider  an  assignment  of 
error  based  upon  the  assertion  that  toe  verdict 
was  against  the  weight  of  the  evidence,  and  was 
not  supported  by  the  evidence,  since  such  an 
assault  upon  a  verdict  must  pnmarily  be  made 
in  a  motion  for  new  trial,  and  the  trial  court 
must  have  primarily  passed  thereon. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  1757 ;   Dec.  Dig.  |  304.*) 

(Syllabus  by  the  Court) 

Error  to  Circalt  C^oort,  Jackson  County; 
J.  Emmet  Wolfe,  Jndge. 

Action  by  Price  &  Watson  and  another 
against  the  Thomas  Bros.  Company.  Judj;- 
ment  for  plaintifrs  and  defendant  brings  er- 
ror.    Afilrmed. 

i.  M.  Calhonn,  for  plaintlfla  In  error. 
Price  &  Watson  and  Francis  B.  Carter,  In 
pro.  per. 

TATLOR,  J.  The  defendants  In  error  aa 
plaintiffs  below  sued  the  plaintUEs  In  errw 
as  defendants  below  In  the  circuit  conrt  of 
Jackson  county  in  assumpsit  on  a  special 
contract  of  employment  of  the  plaintiffs' 
serricea  as  attorneys  at  law  in  and  about 
the  defense  of  a  suit  instituted  against 
them.  The  trial  resulted  in  a  verdict  and 
Judgment  for  the  plaintiffs  t>elow,  and,  for 
review  of  this  Judgment,  the  defendants  be- 
low bring  the  case  here  by  writ  of  error. 

The  first  assignment  of  error  alleges  that 
the  court  below  erred  in  striking  out  the 
defendants'  plea  to  plaintiffs'  declaration. 
We  find  no  such  action  by  the  court  in  the 
record,  and  this  assignment,  therefore,  falls 
to  the  ground  for  want  of  anything  to  sus- 
tain it. 

The  second,  third,  and  fourth  assignments 
of  error  complain  of  the  overruling  of  the 
defendants'  demurrer  to  various  counts  in 
the  plaintiffs'  declaration.  There  is  no  mer- 
it in  these  assignments.  The  declaration 
sufficiently  alleged  the  facts  that  said  de- 
murrers criticised  it  for  not  alleging. 

The  fifth,  sixth,  and  seventh  assignments 
of  error  complain  of  the  court's  requiring 
the  defendants  to  plead  Instanter,  and  in  re- 
fusing to  allow  defendants  a  reasonable 
time  within  which  to  plead  to  plaintiffs' 
amended  declaration.  The  record  before  us 
does  not  bear  out  the  assertions  of  these  as- 
signments. There  is  nothing  In  the  record 
showing  that  the  defendants  were  required 
to  plead  instanter;  but,  on  the  contrary, 
the  record  shows  that  ample  time  was  af- 
forded the  defendants  for  pleading. 

The  eighth  assignment  of  error  asserts 
error  in  the  admission  by  the  conrt  of  a 
letter  in  evidence  offered  by  the  plaintiffs. 
The  record  before  us  shows  only  one  letter 
to  have  been  offered  or  received  in  evidence, 
and  to  its  introduction  in  evidence  no  ot>- 
Jection  was  made  by  the  defendants,  and 
no  exception  was  taken  to  the  ruling  of  the 
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court  admlttliig  tt  This  assignment,  there- 
fore, has  no  merit 

The  ninth  and  tenth  assignments  of  error 
complain  of  the  .court's  permitting  the  plaln- 
tlfCs  Watson  and  Carter  to  testify  as  to  a 
conversation  had  between  them  while  the 
defendants  were  not  present  It  appeared 
from  the  erldence  that  the  defendants  first 
employed  the  law  firm  of  Price  &  Watson  to 
represent  their  defense  in  a  suit  Instituted 
against  them,  and  that  one  of  the  defendant 
firm  afterwards  desired  to  also  employ  the 
plaintiff  F.  B.  Carter,  and  instructed  Wat- 
son to  interview  Carter,  and  find  out  at 
wliat  fee  Iiis  services  could  be  secured.  Wat- 
son followed  his  instructions,  and  in  the 
Interview  that  resulted  it  was  agreed  that 
the  ttiree  attorneys,  Price  and  Watson  and 
F.  B.  Carter,  would  Jointly  undertake  the 
defense  of  the  suit  for  the  defendants  for  a 
Joint  fee  of  $550,  and  Watson  at  once  com- 
municated the  result  of  the  interview  with 
Carter  to  the  defendants,  and  they  agreed 
to  pay  the  fee  named.  The  witnesses  Wat- 
son and  Carter  were  permitted  to  testify  to 
the  result  merely  of  this  interview  between 
them  as  to  the  fee  to  be  charged,  and  this 
is  the  evidence  the  admission  of  which  forms 
the  basis  of  these  two  assignments.  There 
was  no  error  in  the  admission  of  this  evi- 
dence. The  defendants  had  authorized  Wat- 
son as  their  agent  to  Und  out  from  Carter 
what  his  charges  would  be,  and  the  testi- 
mony objected  to  merely  rehearsed  the  fact 
that  he  did  so  find  out  and  reported  the  re- 
sult to  the  defendants,  who  agreed  to  that 
result 

The  eleventh  assignment  of  error  com- 
plains of  the  alleged  refusal  of  the  court  to 
continue  the  case  from  the  4th  to  the  6th 
of  July.  There  is  no  basis  for  this  assign- 
ment in  the  record  here.  The  record  does 
not  show  that  any  application  was  either 
made  or  refnsed  to  continue  the  case  for  two 
days.  A  general  application  for  continu- 
ance was  orally  made,  but  was  not  support- 
ed by  any  affidavit;  and  the  court  did  not 
err  in  its  refusal. 

The  twelfth  assignment  of  MTor  com- 
plains of  the  refusal  of  the  court  to  give  an 
affirmative  charge  requested  by  the  defend- 
ants Instructing  the  Jury  to  find  for  the  de- 
fendants, and  the  thirteenth  assignment  of 
error  complains  of  the  giving  by  the  court 
of  an  affirmative  charge  directing  the  Jury 
to  find  In  favor  of  the  plaintiffs.  There  was 
no  error  in  either  of  these  rulings.  The 
plaintUTs  made  out  their  case  fully,  and 
there  was  nothing  to  contradict  it,  and  the 
trial  could  not  properly  have  resulted  other- 
wise than  it  did  in  the  light  of  the  plead- 
ings and  evidence. 

The  fourteenth  and  fifteenth  assignments 
of  error  complain  that  the  verdict  is  against 
the  weight  of  the  evidence,  and  is  not  sup- 
ported by  the  evidence.    These  two  assign- 


ments we  cannot  consider,  since  they  in- 
volve a  subject  proper  to  be  dealt  with  by 
a  motion  for  new  trial.  Such  a  motion  ap- 
pears to  have  been  filed  in  the  case,  but  the 
record  before  us  does  not  show  that  such 
motion  was  ever  acted  upon  by  the  court 
below.  We  cannot  therefore,  consider  such 
motion  or  any  of  Its  grounds. 

The  sixteenth  assignment  of  error  asserts 
that  the  evidence  fails  to  correspond  to  the 
allegations  of  the  plalntlflTs'  declaration.  We 
fail  to  discover  any  variance  between  the 
allegata  et  probata. 

The  seventeenth,  and  last,  assignment  of 
error,  complains  of  the  asserted  ruling  of 
the  trial  court  in  permitting  plaintitTs  to 
read  in  evidence  the  declaration  in  the  case 
of  Alford  Bros,  against  defendants.  There 
is  no  basis  for  this  assignment  in  the  record 
before  us.  From  that  record  it  does  not  ap- 
pear that  any  such  paper  was  offered  or 
admitted  in  evidence,  or  that  any  such  rul- 
ing was  excepted  to. 

Finding  no  error,  the  Judgment  of  the 
court  below  in  said  cause  Is  hereby  affirmed, 
at  the  cost  of  the  plaintiffs  in  error. 

HOCKER  AND  PARKHILL,  JJ.,  concur. 

WHITFIELD,  C.  J.,  and  8HACKLEFOBD 
and  COCKRElJj,  JJ.,  concur  In  the  opinion. 


(m  La.  785) 


No.  17,819. 


LEHMAN  v.  ATHLETIC  PARK  AMUSE- 
MENT CO.,  Umited. 

(Supreme  Court  of  Louisiana.    Nor.  16,  1908. 
Rehearing  Denied  Feb.  1,  1909.) 

1.  Appeai,  and  Ebrob  (S  612*)— DISIUSSAI/— 
Insttfticiknt  Ckbtiticate. 

The  certificate  of  the  cletk  of  court  was  in 
the  usual  form,  showing  that  the  transcript  con- 
tained copy  of  all  the  proceedings  bad,  docu- 
ments filed,  and  evidence  adduced  on  the  trial. 
The  record  thus  certified  to  contained  needful 
documents  and  papers  to  maintain  the  appeal. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  289S-2700;  Dec.  Dig.  | 
612.»1 

2.  Appeal  and  Ebbob  ({  4B*)— Jubisdiction- 
Ai.  Amount— Want  of  JubIsdiction. 

The  question  was  one  of  cost  only.  An  ez- 
recelver  was  held  liable  for  the  costs  in  a  small 
amount  It  was  not  connected  with  other  pro- 
ceedings. The  matter  was  entirely  separate 
from  all  other  demands,  and  presents  an  inde- 
pendent issue. 

[Ed.  Note.— For  other  cases,  see  Appeal  and' 
Error.  Cent  Dig.  |  196 ;  Dec  Dig.  f  45.*] 

(Syllabus  by  the  Ck)urt) 

Appeal  from  C^ivil  District  Court  Parish 
of  Orleans;  Fred  Durleve  King,  Judge. 

Action  by  G.  Lehman,  Jr.,  against  the  Ath- 
letic Park  Amusement  Company,  Limited. 
Judgment  for  plaintiff,  and  defendant  ap- 
peala    Dismissed. 


•For  other  caaM  lea  lame  toplo  and  section  NUMBER  In  Dee.  *  Am.  Digs.  19ff7  to  date,  *  Reporter  Indexei 
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Dlnkefsplel,  Hart  &  Darey,  for  appellant. 
Benjamin  Rice  Forman  and  William  Lee 
Uuglies,  for  appellee. 

BREADS,  C.  J.  The  appellee  filed  a  mo- 
tion to  dismiss  the  appeal  on  three  grounds: 

First.  That  the  transcript  is  not  complete, 
and  that  the  certificate  of  the  clerk  of  the 
district  court  is  defective,  by  reason  of  the 
fact  that  it  does  not  certify  that  the  tran- 
script contains  copy  of  all  the  proceedings 
had,  documents  filed,  and  eridence  adduced 
on  the  trial  of  the  petition  to  remove  Arthur 
Leopold  as  receiver. 

Second.  That  the  amount  in  dispute  Is 
less  than  $100. 

Third.  That  the  appellant  confessed  judg- 
ment, and  precluded  himself  from  the  pos- 
sibility of  taking  an  appeal. 

Taking  up,  in  the  first  place,  the  objection 
to  the  certificate  of  the  clerk  of  the  district 
court: 

It  appears  that  the  appeal  was  taken  in 
suit  No.  17,319,  Lehman  v.  AthleUc  Park 
Amusement  Company,  Limited. 

The  certificate  unquestionably  covers  a 
number  of  documents  In  the  transcript,  re- 
fers to  all  the  proceedings,  and  Is  In  the 
usual  form  of  such  certificates.  Sufllcient 
evidence  was  copied  in  the  transcript,  and 
there  Is  enough  of  reference  before  us  to  de- 
termine the  issues  presented. 

In  order  to  obtain  an  order  of  dismissal 
on  appeal  on  the  ground  of  a  defective  or  in- 
sufficient certificate,  it  must  appear  that  the 
defectiveness  will  result  in  prejudice  to  the 
appellee  In  some  way. 

This  the  appellee  has  failed  to  show  in  any 
way. 

The  issues  are  before  us,  and  why  dismiss 
the  appeal?  Certainly  not  to  have  copied  in 
ttie  transcript  documents  that  are  not  of  the 
least  moment  in  matter  of  this  appeal. 

Now  as  to  oar  Jurisdiction:  We  do  not 
think  we  have  Jurisdiction.  The  dispute  is 
all  about  $54  costs.  There  is  no  main  de- 
mand, except  of  the  matter  of  $54,  if  this 
demand  for  $54  can  be  considered  such.  It 
is  an  independent  question. 

There  Is  no  question  before  ns  about  the 
bankruptcy  proceedings  Involved  in  the  suit 
entitled  as  above,  no  appeal  from  any  judg- 
ment in  that  suit,  and  the  whole  difference 
relates  to  costs  for  the  sum  just  mentioned, 
which,  under  no  circumstances  can  be  as 
much  as  $100: 

The  whole  matter  relating  to  the  bank- 
ruptcy Is  in  the  district  court  There  is  not 
the  least  intimation  that  anything  has  arisen 
or  will  arise  requiring  the  intervention  of 
this  court  in  proceedings  in  which  costs 
have  been  taxed  against  the  appellant  per- 
sonally. 

The  question  is  entirely  between  the  appel- 
lee and  the  appellant  about  a  small  bill  of 
costs. 


The  appellant  is  no  longer  the  receiver. 
Since  some  time  be  Is  entirely  out,  and  has 
uo  authority  whatever  to  act  as  receiver. 
The  ex-recelver  alone  is  the  interested  party, 
lie  cannot  be  heard  here. 

The  appellee,  also,  as  to  his  claim  on  the 
grounds  he  puts  up,  is  here  entirely  remov- 
ed from  the  bankruptcy  proceedings. 

This  being  our  view,  there  is  no  necessity 
of  deciding  the  question  growing  out  of  the 
asserted  confession  of  Judgment  of  the  re- 
ceiver. 

The  point  decided  disposes  of  the  appeal. 

The  appeal  is  dismissed. 


(122  La.  788) 

No.   17,366. 

STATE  V.  BARKSDALB. 

(Supreme  Court  of  Louisiana.     Jan.  18,  1909.) 

Homicide     (§     190*)    —    nitcoimuNicATED 

Thbeats— Admissibilitt. 

In  a  prosecution  for  manslaughter,  uncom- 
munlcated  threats,  made  by  the  deceased  against 
the  accused  shortly  before  the  homicide,  are 
admissible  in  evidence  as  tending  to  show  who 
was  the  aggressor  in  the  fatal  encounter  and  as 
supporting  the  plea  of  self-defepse. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent.  Dig.  |  405;    Dec.  Dig.  {  190.*] 

Breaux,  C.  J.,  and  NicholU,  J.,  dissenting. 

(Syllabus  by  the  Court.) 

Appeal  from  Twenty-First  Judicial  District 
Court  Parish  of  East  Baton  Rouge ;  Harney 
F611x  Brunot,  Judge. 

Monroe  Barksdale  was  convicted  of  man- 
slaughter, and  appeals.  Reversed  and  re- 
manded. 

Edward  Elliott  Wall  and  Laycock  &  Beale, 
for  appellant  Walter  Gulon,  Atty.  Oen., 
and  Hubert  Nicholls  Wax,  Dist  Atty.  (Isaac 
Dickson  Wall  and  Ruffin  Golson  Pleasant  ot 
counsel),  for  the  State. 

Statement  of  the  Case. 

MONROE,  J.  The  sole  question  to  be  de- 
cided in  this  case  is  presented  by  the  follow- 
ing bill  of  exception,  to  wit: 

"Be  it  remembered  that,  upon  the  trial  of 
this  cause,  the  accused,  being  on  trial  for  man- 
slaughter, charged  with  killing  Lamar  Norwood, 
the  defense  being  self-defense,  after  introducing 
evidence  tending  to  show  self-defense  and  the 
attitude  of  the  deceased  at  the  time  of  the  fatal 
encounter,  the  witness  Thomas  A.  Charlton  was 
introduced  and  sworn  on  the  part  of  defendant 
for  the  purpose  of  proving  the  conduct  of  the 
deceased  and  threats  made  by  him  on  the  day 
of  and  previous  to  the  homicide;  it  being 
stated  by  counsel  that  the  testimony  was  not 
offered  for  the  purpose  of  showing  that  defend- 
ant's conduct  was  influenced  by  the  alleged 
threats  and  action  of  the  deceased,  but  only  to 
assist  the  jury  and  enable  the  jury  to  form  its 
own  conclusion  as  to  the  attitude  of  the  de- 
ceased and  as  to  who  was  the  aggressor  in  the 
encounter  which  resulted  in  the  homicide. 
•  •  •  Said  statement  by  said  witness,  to- 
gether with  the  minute  of  said  offering,  the 
objection  thereto  by  the  state,  and  the  ruling 


«EV>r  otber  caau  see  lams  topio  and  section  NUMBER  in  Dec.  *  Am.  Digs.  1907  to  date,  A  Reporter  Indexes 


Digitized  by 


Google 


l«J 


STATE  V.  BARKSDALB. 


265 


of  the  conrt,   are  bereto  annexed    *    *    *    as 
parts  of  this  bill,"  etc 

The  note  of  evidence  reads: 

"On  the  trial  of  this  case,  witness  Thomas 
A.  Charlton,  who  was  offered  by  defendant  and 
sworn  by  the  clerk — the  jury  having  been  re- 
tired— made  the  following  statement: 

"  'I  was  worlcing  at  Boyle's  saloon,  in  Zach- 
ary.  La.,  on  the  Saturday  that  the  tragedy 
occurred.  Lamar  Norwood  came  in  there  and 
asked  me  to  come  in  the  bacic  room — he  wanted 
to  see  me,  he  said.  He  says.  "Tom,  I  want 
you  to  get  me  a  cun."  I  told  him  I  had  no 
con,  and,  if  I  had  one,  I  told  liim  I  wouldn't 
give  it  to  him ;  that  it  nxigbt  get  us  both  in 
trouble.  He  said  be  didn't  want  me  to  loan 
him  the  gun ;  that  he  tiad  money  to  pay  for  it 
and  would  buy  it.  Pie  said  he  saw  Mr.  Barks- 
dale's  horse  there,  and  he  knew  he  was  there, 
somewhere.  He  says:  "He  is  dodging  from  me, 
and,  when  I  meet  bim,  I  am  going  to  tackle 
him."  And  I  told  bim:  "Lamar,  the  town  is 
fnll  of  people,  and  it  is  a  bad  day:  you  bad 
better  wait  until  some  other  time.'  And  he 
asked  me,  if  he  got  in  a  figbt,  if  I  would  see 
tliat  it  was  fought  to  a  finish— ^ill  one  of  them 
got  whipped.  He  said  he  knew  Barksdale  bad 
a  mstol,  oecause  he  always  carried  one.* 

'T'he  foregoing  statement  was  offered,  •  *  ♦ 
not  for  the  purpose  of  showing  that  the  de- 
fendant's conduct  was  influenced  by  the  alleged 
threat  and  action  of  the  deceased,  but  only  to 
assist  the  jury  and  to  enable  it  to  form  its  own 
conclusion  as  to  who  was  the  aggressor  in  the 
encounter  which  resulted  in  the  homicide,  the 
defendant's  plea  being  tiiat  of  self-defense,  and 
objected  to  on  the  gronnd  that,  the  defendant 
being  charged  with  manslaughter,  no  evidence 
of  previous  ill  will,  or  hostilitj;  on  the  part  of 
either  is  relevant  as  illuminating  the  offense; 
that  the  alleged  statement  is  not  a  part  of  the 
res  gestie,  having  taken  place  at  a  different 
place  and  time ;  and  that  said  threats  were 
never  communicated  to  accused.  The  objection 
was  sustained  by  the  court." 

And  the  bill  was  reversed. 
Opinion. 

The  statements  of  the  deceased  which  de- 
fendant desired  to  prove  were  not  offered  to 
show  any  general  HI  will  of  the  deceased  to 
the  accused,  or  as  part  of  the  res  gcstee,  or 
as  threats  communicated  to,  and  Influencing 
the  action  of,  the  accused.  They  were  offer- 
ed as  tending  to  show  that  the  deceased  was 
the  aggressor  In  the  dlflSculty  which  led  to 
his  death,  and  hence  as  tending  to  sustain  the 
^lea  that  the  accused.  In  killing  him,  acted  in 
defense  of  bis  own  life.  It  is  clear  that.  If 
these  facts  had  been  otherwise  proved  to  the 
satisfaction  of  the  Jury,  the  accused  could 
not  have  been  convicted.  It  was  therefore 
of  the  utmost  Importance  to  him,  as  bearing 
upon  the  question  who  made  the  attack,  that 
the  Jury  should  have  been  Informed  that  on 
the  day  of  and  before  the  fatal  encounter 
the  deceased  endeavored  to  obtain  a  "gun," 
saying  that  he  knew  that  the  accused  was 
in  town  and  was  dodging  him,  and  that,  when 
be  met  him,  "he  was  going  to  tackle  him," 
since,  being  thus  informed  from  the  lips  and 
conduct  of  the  deceased  that  he  Intended  to 
attack  the  accused  as  soon  as  he  should  meet 
bim,  and  that  he  was  endeavoring  to  prepare 
himself  with  a  deadly  weapon  for  that  pur- 
pose, and  the  encounter  having  taken  place 


on  the  same  day,  the  Jury  might  have  Inferred 
that  the  Intention  so  expressed  was  carried 
into  execution,  that  the  deceased  did  make 
the  attack,  and  that  the  accused  took  his 
life  In  lawfully  resisting  the  same.  The  Su- 
preme Court  of  the  United  States,  In  dealing 
with  the  question  here  presented,  have  said: 

"Although  there  is  some  conflict  of  author- 
ity as  to  the  admission  of  threats  of  the  de- 
ceased against  the  prisoner  in  a  case  of  homi- 
cide, where  the  threats  liave  not  been  communi- 
cated to  him,  there  is  a  modification  of  the 
doctrine,  in  more  recent  cases,  established  by 
the  decisions  of  courts  of  high  authority,  which 
is  very  well  stated  by  Wharton  in  his  work  on 
Criminal  Law,  §  1027:  'Where  the  question  is 
as  to  what  was  the  deceased's  attitude  at  the 
time  of  the  fatal  encounter,  recent  threats  may 
become  relevant  to  show  that  this  attitude  was 
one  hostile  to  the  defendant,  even  though  such 
threats  were  not  communicated  to  the  defendant. 
The  evidence  is  not  relevant  to  show  the 
quo  animo  of  the  defendant,  but  it  may  be 
relevant  to  show  that,  at  the  time  of  the  meet- 
ing, the  deceased  was  seeking  the  defendant's 
life.' "  Wiggins  v.  People  of  Utah,  03  U.  S. 
465,  23  L.  Ed.  941. 

See,  also.  State  v.  Llndsey,  122  La.  37tS,  47 
South.  687 ;  Brown  v.  State,  55  Ark.  593,  18 
S.  W.  1051 ;  Wilson  v.  State,  30  Fla.  234,  11 
South.  556, 17  L.  R.  A.  654 ;  May  v.  State,  90 
Ga.  793, 17  S.  E.  108;  State  v.  Helm,  92  Iowa, 
540,  61  N.  W.  246;  Young  v.  Com.,  42  S.  W. 
1141,  19  Ky.  Law  Rep.  029 ;  State  v.  Hopper, 
142  Mo.  478,  44  S.  W.  272;  Hart  v.  Com.,  86 
Ky.  77.  2  8.  W.  673,  7  Am.  St  Rep.  576; 
Sparks  v.  Com.,  89  Ky.  644,  20  8.  W.  167; 
State  V.  Lee,  66  Mo.  165;  Roberts  v.  State, 
68  Ala.  156 ;  Bell  v.  State,  66  Miss.  192,  5 
South.  389;  21  Cyc.  967;  Bnc.  of  Bv.  vol.  6, 
p.  787. 

The  verdict  and  sentence  appealed  from  are 
therefore  set  aside  and  annulled,  and  the  case 
remanded  to  be  further  proceeded  with  ac- 
cording to  law. 

NIOHOLLS,  J.  (dissenting).  On  the  trial 
of  this  case,  all  testimony  as  to  the  facts  and 
circumstances  which  occurred  at  the  time  of 
of  the  homicide  was  received  without  ob- 
jection and  submitted  to  the  Jury.  There  Is 
not  a  single  bill  of  exception  In  regard  to 
such  testimony.  That  being  the  condition  of 
things,  the  jury  convicted  him  of  manslaugh- 
ter, the  legal  significance  of  which  was  that 
they  found  the  defendant,  beyond  a  reason- 
able doubt,  guilty  of  manslaughter,  or,  what  Is 
the  same  thing,  found  the  defendant,  beyond 
a  reasonable  doubt,  not  justified. 

On  application  for  a  new  trial,  the  trial 
judge  refused  to  grant  the  application,  the 
legal  significance  of  which  was  that  he  also 
found  the  defendant,  beyond  a  reasonable 
doubt,  not  justified.  We  are  now  asked,  with- 
out any  knowledge  of  the  actual  facts  of  the 
case  or  of  the  testimony  which  was  before 
the  jury  (for  there  are  no  recitals  in  the  bill 
of  exception  what  that  testimony  was),  not 
only  to  set  aside  the  verdict  of  a  jury  pre- 
sumptively correct,  and  the  ruling  of  the 
trial  judge,  also  presumptively  correct,  but 
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to  set  aside  the  rnling  of  the  district  Jndge 
In  regard  to  the  admissibility  of  evidence,  a 
matter  specially  submitted  to  his  discretion 
and  Judgment,  not  for  the  purpose  of  dispel- 
ling a  doubt  as  to  defendant's  guilt,  but  for 
the  purpose  of  creating  a  presumption  in 
favor  of  defendant's  baring  been  Justified  in 
his  action.  That  character  of  evidence  has 
never  before  been  permitted  to  be  Introduced 
for  that  purpose.    I  therefore  dlsseuC 

BRBAUX,  O.  J.,  concurs. 


(122  Ltu  791) 

No.   17,229. 

MASCRD7  V.  JOHNSON  et  al. 
(Supreme  Court  of  Louisiana.     Jan.  4,   1909. 

Rehearing  Denied  Feb.  1,  1909.) 

MoBTOAOBS  (J  32*)— Deed  Absolute  in  Foru 
— Restoration  of  Title. 

It  is  axiomatic  in  the  law  and  jurispru- 
dence of  this  state  that  where  the  owner  of 
land,  uninfluenced  by  fraud  or  error,  vests  the 
title  thereto  in  another,  such  title  can  be  devest- 
ed, as  simulated,  only  upon  the  production  of  a 
counter  letter,  or  upon  the  basis  of  answers  to 
interrogatories  propounded  to  the  apparent 
owner,  and  a  fortiori  does  this  rule  apply  in  a 
case  where  the  property  has  been  sold  to  a  third 
person,  purchasing  in  good  faith. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Dec.  Dig.  S  32.*] 

(Syllabus  by  the  Court.) 

Appeal  from  Third  Judicial  District 
Court,  Parish  of  Claiborne;  James  Edward 
Moore,  Judge. 

Action  by  V.  O.  Maskrey  against  W.  M. 
Johnson  and  others.  Reversed,  and  Judg- 
ment for  defendants. 

Enos  Howard  McClendon,  for  appellants. 
Richardson  &  Richardson,  for  appellee. 

MONROE,  J.  This  Is  a  suit  by  a  married 
woman,  authorized  by  the  court,  for  the  re- 
covery of  a  tract  of  land,  in  the  parish  of 
Claiborne,  of  which  she  avers  the  defend- 
ants, W.  M.  Johnson,  B.  A.  Moody,  and  O. 
W.  Maskrey,  are  attempting  to  defraud  her. 
She  alleges  that  she  had  several  times  bor- 
rowed money  on  the  land,  upon  conveyances 
which,  though  not  so  expressed,  were  in- 
tended to  operate  as  mortgages;  that  hav- 
ing boiTowed  in  ttiat  way  from  H.  C.  Walk- 
er, and  being  pressed  for  payment,  she  in- 
duced Maslurey  to  advance  the  money  for 
that  purpose  and  take  the  title  in  his  name; 
that  Johnson  knew  that  she  was  the  real 
owner  of  the  property,  and  conspired  with 
Maskrey  to  defraud  her  of  It  by  buying  it 
in  the  name  of  Moody,  who  was  an  employ^ 
of  his  and  had  no  money  wherewith  to 
make  the  purchase.  She  prays  that  the 
property  be  restored  to  her,  or  that  it  be 
rratored  on  her  paying  to  Johnson  the  sum 
of  $1,080,  which  she  admits  Is  the  amount 
paid  by  Maskrey  to  Walker. 

The  evidence  shows  that  the  property  was 


apparently  sold  by  plaintlS  to  Walker,  with 
warranty  of  title,  in  1902.  On  March  10, 
1904,  being  then  In  Pennsylvania,  plaintiff 
was  married  to  Maskrey,  but,  for  some  rea- 
son not  disclosed,  she  did  not  make  the  fact 
of  the  marriage  known  In  the  parish  of 
Claiborne.  To  the  contrary,  on  April  Ist, 
she  wrote  to  the  clerk  of  the  court,  who 
appears  to  have  attended  to  some  of  her 
business,  saying: 

"I  send,  enclosed,  a  letter  to  Mr.  H.  C.  Walk- 
er, requesting  him  to  have  you  make  a  deed 
from  him  to  Mr.  George  W.  Maskrey,  of  Sandy 
Lake,  Pa.  Please  make  out  a  bona  fide  deed  to 
secure  Mr.  George  W.  Maskrey  full  possession 
of  the  280  acres  of  land  and  the  timber  included 
growing  thereon,"  etc. 

This  letter  was  signed,  "Virginia  G. 
Rawle"  (Rawle  being  the  name  of  a  pre- 
ceding husband),  and  the  request  contained 
In  it  was  complied  with;  that  Is  to  say,  on 
April  25,  1904,  Walker  conveyed  the  prop- 
erty to  Maskrey.  with  full  warranty  of  title, 
by  deed  executed  before  the  clerk  and  duly 
recorded,  and  for  the  next  two  or  three 
years  it  appeared  upon  the  records  as  be- 
longing to  Maskrey  and  was  assessed  in  his 
name.  On  March  30,  1907,  he  sold  It,  with 
full  warranty  of  title,  for  $2,000  cash  to 
Moody,  and  about  a  year  later  this  suit  was 
instituted.  Defendants  plead  the  exception 
of  "no  cause  of  action"  and  the  general  Is- 
8U&  Moody  admits  that  he  bought  the  land 
(save  40  acres)  from  Maskrey,  and  alleges 
that  he  purchased  In  good  faith  and  for  a 
sonnd  price.  The  evidence  fails  to  show 
that  either  Johnson  or  Moody  Iniew  that 
Maskrey  was  plaintiff's  husband,  or  that 
either  of  them  was  actuated  by  any  fraudu- 
lent purpose  in  buying  the  property  from 
him.  There  is  no  doubt  that  Moody  paid 
Maskrey  $2,000  cash  as  the  price,  which 
amount  was  advanced  by  Johnson.  If, 
therefore,  the  Judgment  In  favor  of  plaintiff 
is  affirmed,  she  will  have  the  property,  and 
her  husband,  who  appears  to  live  in  Ohio, 
will  still  have  the  price.  She  alleges  that 
she  is  separated  from  tilm,  but  there  is  no 
proof  of  it 

Pretermitting  the  questions,  suggested* 
by  counsel  for  defendant,  as  to  the  char- 
acter of  the  action,  we  are  of  opinion  that 
plaintiff  must  go  out  of  court,  under  a  rule 
which  is  axiomatic  in  tiie  law  anA  Juris- 
prudence of  this  state,  to  wit.: 

Where  the  owner  of  real  estate,  uninflu- 
enced by  fraud  or  error,  vests  the  title  there- 
to in  another,  such  title  can  be  devested, 
as  simulated,  only  upon  the  production  of  a 
counter  letter,  or  upon  the  basis  of  answers, 
elicited  from  the  apparent  owners,  to  inter- 
rogations on  facts  and  articles.  Delafaous- 
saye's  Heirs  v.  Davis'  Wid.  Heirs,  19  Ija. 
400;  Bauduc  v.  Conrey,  10  Rob.  466;  Liau- 
taud  V.  Baptiste,  3  Rob.  452;  Tutorship  of 
Hacket,  4  Rob.  295;  Johnson  v.  Fliuiner  et 
al.,  42  La.  Ann.  522,  7  South.  455:    Godwin 
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▼.  Neiwtadtl,  42  La.  Ann.  735.  7  Soutb.  744 ; 
Thompson  t.  Herring,  45  La.  Ann.  994,  13 
Soutb.  396;  Franklin  t.  Sewall,  110  La. 
292,  S4  Soutb.  448;  Wells  t.  Wells,  116  La. 
1066,  41  Soutb.  818.  Applying  this  rule,  we 
are  of  opinion  that  Whatever  might  have 
been  the  rights  of  the  plaintiff,  as  between 
her  husband  and  herself,  she  cannot  de- 
vest the  title  of  the  latter's  vendee  wltb- 
ont  producing  such  counter  letter  or  an- 
swers. 

It  is  therefore  ordraed,  adjudged,  and  de- 
creed that  the  judgment  appealed  from  be 
annulled,  avoided,  and  reversed,  and  that 
there  now  be  judgment  In  favor  of  the  de- 
fendants, rejecting  plalntUTs  demands  at 
her  cost. 


(la  La.  7M) 


No.  16,73& 


JUNK  et  al.  v.  GOLDEN  RANCH   SUGAR 
ft  CATTLE  CO.,  Limited,  et  al. 

(Supreme  Court  of  Louisiana.  March  30,  1908. 
On  Rehearing,  Feb.  1,  1909.) 

Bboeebs  ({  86*)— AonoN  roB  ComnssioRS— 

EVIDENCR. 

Plaintiffs  sue  the  defendant  for  commissions 
alleged  to  be  due  to  them  under  a  brokerage  con- 
tract for  a  sale  of  part  of  its  property.  Hie 
case  was  tried  by  a  jury,  which  returned  a  ver- 
dict for  plaintiffs  as  prayed  for,  and  judgment 
was  rendered  in  conformity  thereto.  Defendant 
appealed. 

Held,  under  the  facts  of  the  case,  the  verdict 
of  the  jury  and  the  judgment  rendered  therein 
are  erroneous,  and  the  same  are  set  aside,  an- 
nulled, and  reversed. 

[Ed.  Note.— For  other  cases,  see  Broken, 
Cent  Dig.  |g  116-120:    Dec.  Dig.  {  86.*] 

(Syllabus  by  the  Court.) 

Appeal  from  Twentieth  Judicial  District 
Court,  Parish  of  Lafourche;  Thoma  A.  Ba- 
deanz.  Judge  ad  hoc. 

Action  by  William  H.  Junk  and  others 
against  the  Golden  Ranch  Sugar  &  Cattle 
Company,  Limited,  and  others.  Judgment 
for  plaintiffs,  and  defendants  appeal.  Re- 
versed. 

Howell  ft  Calllonet,  for  appellants.  Seattle 
*  Seattle,  Foster,  Milling  &  Godchauz,  and 
Alexis  Brian,  for  appellees. 

Statement  of  the  Case. 

NK3H0LLS,  J.  This  suit  Is  brought  by  the 
plalntlffB  against  John  R.  Gheens,  individual- 
ly, and  the  Golden  Ranch  Sugar  &  Cattle 
Company,  Limited. 

Plaintiffs  allege  that  on  or  about  the  15th 
of  April,  .Tobn  R.  Gheens,  acting  for  himself, 
and  as  president  and  manager  of  the  Golden 
Ranch  Sugar  &  Cattle  Company,  Limited, 
entered  into  a  deflnite  agreement  and  con- 
tract with  your  petitioners  by  which  the 
said  Gheens,  acting  as  above  set  forth,  placed 
in  the  hands  of  petitioners  for  sale,  as  brok- 
ers, the  entire  holdings  of  the  said  Golden 


Ranch  Sugar  &  Cattle  Company,  Limited, 
located  In  the  parish  of  Lafourche,  consist- 
ing of  all  real  and  personal  property,  sugar 
houses,  cane  crops,  implements,  mules,  etc. ; 
that  petitioners  were  then  and  there  au- 
thorized and  directed  by  the  said  Gheens, 
acting  as  aforesaid,  to  procure  a  purchaser  of 
said  real  and  personal  property  for  the  price 
and  sum  of  $650,000,  and  It  was  then  and 
there  agreed  that.  In  case  petitioners  should 
procure  such  purchaser  at  such  price,  the 
said  Gheens  and  the  said  Golden  Ranch 
Sugar  &  Cattle  Company,  Limited,  would  pay 
to  your  petitioners  as  a  commission  for  effect- 
ing the  said  sale  the  sum  of  $50,000.  Peti- 
tioners further  show  that  the  said  holdings 
of  the  said  Golden  Ranch  Sugar  ft  Cattle 
Company,  Limited,  In  the  parish  of  La- 
fourche consisted  of,  as  they  claimed,  about 
45,000  acres  of  land,  part  thereof  being  cul- 
tivated as  a  sugar  plantation,  with  a  sugar 
house,  mules,  farming  implements,  and  all 
other  accessories  of  a  sugar  plantation ;  part- 
ly of  large  tracts  of  uncultivated  land,  and 
partly  of  large  tracts  of  cypress  timbered 
lands;  and  that  all  the  property,  real  and 
personal,  of  whatever  nature  and  description, 
of  the  said  Golden  Ranch  Sugar  ft  Cattle 
Company,  Limited,  were  Included  In  the 
said  agreement  as  above  set  out,  to  be  sold 
for  the  price  and  sum  of  $650,000.  That  aft- 
er a  great  deal  of  effort  on  their  part,  and 
after  the  expenditure  by  them  of  consider- 
able amounts  of  money,  they  procured  a  pur- 
chase)r  and  had  made  arrangements  for  the 
sale  of  the  said  property  above  referred  to 
for  the  said  sum  of  $650,000,  and  that  said 
sale  would  have  been  consummated  for  the 
said  price  but  for  the  fact  that  the  said 
Gheens  and  the  said  Golden  Ranch  Sugar  ft 
Cattle  Company,  Limited,  were  not  able  to 
prove  a  good  and  valid  title  to  only  about 
23,762  acres  of  the  45,000  acres  which  were 
to  be  Included  In  the  said  sale.  That  when 
It  became  apparent  that  the  title  to  a  large 
portion  of  the  said  property  of  the  said  Gold- 
en Ranch  Sugar  ft  Cattle  Company,  Limit- 
ed, was  Imperfect,  then  another  and  supple- 
mental agreement  was  made  between  peti- 
tioners and  the  said  Gheens  and  the  said 
Golden  Ranch  Sugar  ft  Cattle  Company,  Lim- 
ited, to  the  effect  that  if  petitioners  succeed- 
ed in  securing  a  purchaser  for  that  portion 
of  the  property  of  the  said  Golden  Ranch 
Sugar  ft  Cattle  Company,  Limited,  to  which 
a  perfect  title  could  be  made,  and  If  the 
price  should  be  satisfactory  to  the  said 
Gheens,  then  and  In  that  event  such  commis- 
sion would  be  paid  to  your  petitioners  as 
would  bear  the  same  ratio  to  the  purchase 
price  actually  paid  to  and  received  by  the 
Golden  Ranch  Sugar  ft  Cattle  Company,  Lim- 
ited, as  the  originally  agreed  price  of  $650,000. 
That,  acting  upon  the  said  supplemental 
agreement,  petitioners  continued  to  offer  said 
property    to   different  parties   until    finally 
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they  Interested  one  O.  R.  Ash,  of  Dulutta, 
Minn.,  In  the  said  proposition,  and  after  a 
great  deal  of  work  In  making  abstracts,  in  lo- 
cating comers  and  Lines,  in  maldng  surveys, 
cruising  the  timber,  and  doing  and  perform- 
ing all  the  acts  and  things  required  of  an 
agent  in  making  a  sale,  they  finally  succeeded 
about  the  1st  day  of  August,  1900,  in  closing 
a  contract  of  sale  of  the  said  property  be- 
tween the  said  C.  R.  Ash  and  the  said  John 
R.  Gheens,  president  and  manager  of  the 
said  Golden  Ranch  Sugar  &  Cattle  Company, 
Limited,  for  the  sale  of  the  Derblgny  planta- 
tion, a  part  of  the  property  owned  by  the  said 
Golden  Ranch  Sugar  &  Cattle  Company,  Lim- 
ited, and  also  for  the  sale  of  the  cypress  tim- 
ber or  trees  on  the  remainder  of  the  land 
belonging  to  the  said  company  in  the  parish 
of  Lafourche,  together  with  the  crop,  mules, 
implements,  etc.,  on  the  said  sugar  planta- 
tion, for  the  price  and  sum  of  $525,000. 

That,  when  the  said  contract  of  sale  was 
entered  into,  the  said  Ash  paid  the  sum  of 
$10,000  as  earnest  money,  and  it  was  agreed 
that  the  said  purchaser  should  have  until 
October  1, 1906,  to  close  the  sale ;  and  it  was 
further  agreed  that  the  said  Gheens  should 
furnish  to  the  said  purchaser's  attorney  ab- 
stracts, titles,  etc.,  which  would  show  said 
company's  title  to  the  property  contract  to 
be  sold. 

Petitioners  further  showed  that  through  no 
fault  of  theirs,  but  owing  entirely  to  the  de- 
fective title  to  the  said  property,  they  were 
unable  to  have  the  act  of  sale  passed  upon 
by  the  attorney  of  the  said  Ash,  and  that  In 
consequence  thereof  the  said  Ash  refused  to 
close  the  said  deal  and  to  take  the  said  prop- 
erty at  that  date,  whereon  the  said  defend- 
ants declared  the  contract  off  and  claimed 
the  said  earnest  money  as  forfeited  to  them. 
Petitioners  further  showed  that  acting  upon 
the  express  authority  of  the  said  Gheens 
they  did  not  give  up  hopes  of  selling  the  said 
property,  but  continued  to  negotiate  during 
the  entire  month  of  October,  1906,  with  the 
Bald  Ash,  and  finally  brought  the  said  negoti- 
ations to  a  successful  close,  and  that  on  Oc- 
tober 30,  1906,  an  act  of  sale  was  passed  be- 
tween said  defendants  and  the  said  Ash,  for 
the  price  of  $525,000  for  the  portion  of  the 
property  of  the  said  Golden  Ranch  Sugar  & 
Cattle  Company,  Limited,  known  as  the  "Der- 
blgny Plantation,"  and  for  the  cypress  trees 
and  timber  on  the  remainder  of  the  lands  be- 
longing to  the  said  company. 

Petitioners  showed  that  It  was  entirely 
owing  to  their  efTorts  and  Industry  that  the 
purchaser  of  the  said  property  was  found  for 
the  said  property  and  at  the  said  price,  and 
that  they  were  acting  in  the  said  transaction 
under  an  express  contract  with  the  said 
Gheens,  acting  for  himself  and  for  the  said 
Golden  Ranch  Sugar  &  Cattle  Company,  Lim- 
ited, of  which  he  was,  and,  as  petitioners 
aver,  still  is,  the  president  and  manager,  and 
has  been  for  years;  and  petitioners  aver 
that  the  said  Gheens  was  also  acting  under 


due  authority  from  the  said  company  and 
from  all  the  stockholders  thereof,  he,  the 
said  John  R.  Gheens,  being  largely  interest- 
ed therein,  and  holding  a  very  great  propor- 
tion of  the  stock  of  the  said  company,  and 
being  largely  Interested  in  the  carrying  out 
of  the  said  sale,  which  petitioners  aver  was 
greatly  to  the  advantage  of  the  said  stock- 
holders therein. 

Petitioners  further  showed  that  the  agree- 
ment between  the  said  Gheens  and  the  said 
Golden  Ranch  Sugar  &  Cattle  Company,  Lim- 
ited, was  specific  and  definite :  First,  that  all 
the  holdings  of  the  said  company  situated  in 
the  parish  of  Lafourche  were  to  be  sold  for 
$650,000,  or  $600,000  to  the  defendants  and 
$50,000  to  petitioners;  and  that  the  subse- 
quent and  modified  agreement  made  in  place 
of  the  first  was  to  the  extent  that  if  only  a 
portion  of  the  said  holdings  should  be  sold, 
then  and  in  that  event  the  commission  to 
be  paid  petitioners  was  to  be  reduced  so  as 
to  bear  the  same  proportion  to  the  purchase 
price  as  did  the  originally  agreed  upon  com- 
mission of  $50,000  bear  to  the  originally  re- 
quired price  of  $650,000;  that  therefore  the 
commission  due  to  your  petitioners  Is  the  sum 
of  $40,384.61,  that  sum  bearing  the  same 
proportion  to  price  paid  by  the  said  Ash  to 
the  Golden  Ranch  Sugar  &  Cattle  Company, 
Limited,  as  did  the  originally  agreed  upon 
commission  to  the  original  price  asked  for 
all  of  the  property. 

Petitioners  further  show  that  at  all  times 
up  to  and  including  October  30,  1906,  the 
date  of  the  said  sale,  it  was  well  understood 
and  agreed  between  them  and  the  said  de- 
fendants as  to  their  commission  and  what 
the  amount  should  be,  but  that  since  the 
signing  of  the  said  act  of  sale  the  said  John 
R.  Gheens  and  the  said  Golden  Ranch  Sugar 
&  Cattle  Company,  Limited,  have  refused  to 
pay  petitioners  the  amount  agreed  upon  and 
due  to  them,  though  rightfully  and  legally 
due  to  petitioners,  as  repeatedly  admitted  by 
the  said  defendants,  who  have  repeatedly 
tentatively  admitted  the  indebtedness  and  li- 
ability by  offering  a  settlement  based  upon  a 
sum  smaller  In  amount  than  that  called  upon 
by  the  agreement  between  petitioners  and 
the  said  defendants,  but  which  suggestions 
of  a  decreased  amount  to  be  paid  have  been 
refused  by  your  petitioners  for  the  reason 
that  their  contract  was  clear  and  explicit 

Petitioners  further  aver  that  for  a  long 
time  the  property  of  the  said  Golden  Ranch 
Sugar  &  Cattle  Company,  Limited,  was  listed 
by  them  for  sale ;  that  petitioners  were  earn- 
est and  diligent  in  their  attempts  to  sell  the 
same  as  requested  by  the  defendants;  that 
petitioners  worked  on  it  sedulously,  giving  it 
most.  If  not  all,  of  their  attention  and  energy 
for  the  space  and  term  of  more  than  12 
months ;  that,  besides  their  valuable  time  and 
industry,  they  have  devoted  to  the  carrying 
out  of  the  agreement  a  large  amount  of  mon- 
ey, amounting  to  thousands  of  dollars,  in  or- 
der to  accomplish  the  purposes  of  the  con<- 
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tract  and  agreement  above  set  forth,  and  that 
the  action  of  the  defendants  in  refusing  to 
psij  the  commissions  due,  after  having  got 
rid  of  their  property  at  a  high  price,  lacks 
all  the  elements  of  good  faith. 

In  view  of  the  premises,  petitioners  prayed 
that  the  said  Golden  Ranclt  Sugar  &  Cattle 
Company,  Limited,  and  the  said  John '  R. 
Gheens  be  cited  to  answer  hereto ;  that  after 
406  delay  and  legal  proceedings  had  petition- 
ers have  Judgment  against  them,  in  solldo, 
for  the  sum  of  $40,384.61,  with  legal  Inter- 
«st  thereon  from  October  30,  1906,  till  paid, 
and  all  costs  of  suit,  and  for  all  and  general 
ceUef. 

Respondents  answered,  pleading,  first,  the 
general  issue.  They  then  specially  denied 
that  defendant  John  R.  Gheens  personally, 
and  for  himself  individually,  ever  had  any 
-dealings  with  plaintiffs  or  either  of  them  rel- 
ative to  the  sale  of  any  property  whatever, 
or  that  they  or  either  of  them  ever  acted  for 
him  Individually  touching  the  sale  of  prop- 
erty as  brokers,  or  otherwise. 

Respondents  admit  that  on  or  about  the 
15th  day  of  April,  1906,  the  Golden  Ranch 
Sugar  &  Cattle  Company,  Limited,  acting 
through  Its  president,  John  R.  Gheens,  ar- 
ranged with  George  W.  Neal,  acting,  as  be 
represented,  for  himself  and  William  H. 
Junk,  for  them  to  sell  all  of  its  holdings  slt- 
oated  In  the  parish  of  Lafourche  for  $650,000 
-cash,  and  agreed  to  pay  them  a  commission 
of  $50,000  If  they  effected  a  sale  at  the  price 
stipulated  and  on  the  terms  stated.  Respond- 
ents aver  that  after  much  delay,  trouble,  and 
annoyance,  as  well  as  great  expense  incurred 
ty  your  respondent  the  Golden  Rancb  Sugar 
4k  Cattle  Company,  Limited,  and  the  advance 
of  considerable  sums  of  money  to  plaintiffs 
-to  enable  them  to  consummate  the  sale  of  the 
said  proi)erty,  which  they  pretended  and  rep- 
resented they  could  and  would  sell,  the 
plalntltrB  bad  your  respondent  the  Golden 
Rancb  Sugar  &  Cattle  Company,  Limited,  to 
pass  a  sale  to  William  H.  Junk,  of  its  prop- 
-erty  for  $ ,  It  being  understood,  how- 
ever, that  the  deed  was  not  to  be  placed  of 
record  until  the  cash  stipulated  In  such  deed 
was  actually  paid,  the  said  Junk  having  no 
money,  but  claiming  to  be  able  to  raise  the 
same  by  a  bond  issue,  which  bonds  be  pre- 
tended to  be  able  to  sell  In  Chicago,  and, 
pending  such  sale,  the  deed  was  placed  In 
-escrow  with  Howell  &  Martin,  attorneys. 

Respondents  aver  that  after  many  months 
-the  plaintiffs  Informed  them  that  It  was  im- 
possible for  them  to  raise  the  money,  and  the 
whole  deal  was  declared  off  between  your  re- 
Qwndent  the  Golden  Ranch  Sugar  &  Cattle 
Company,  Limited,  and  the  plalntlfCs.  Re- 
spondents, further  answering,  say  that,  a 
'Short  time  after  the  failure  of  the  plalntifFs 
to  effect  such  sale,  they  requested  your  re- 
spondent the  Golden  Ranch  Sugar  &  Cattle 
Company,  Limited,  to  give  them  another 
atrial  and  further  time  to  make  a  sale  of  its 
a>roperty,  which  It  reluctantly  did,  and  to 


that  end  agreed  that  If  they  sold  the  property 
or  any  portion  thereof  for  a  price  less  than 
$650,000,  but  for  a  satisfactory  price  to  the 
Golden  Ranch  Sugar  &  Cattle  Company, 
Limited,  upon  terms  satisfactory,  your  re- 
spondent company  would  pay  to  plaintiffs  a 
commission  In  proportion  to  the  first  com- 
mission agreed  to,  to  wit,  "fifty  thousand  dol- 
lars." 

Respondents  aver  that  the  Golden  Rancb 
Sugar  &  Cattle  Company  has  waited  patient- 
ly for  a  long  time  on  the  plaintiffs  to  effect  a 
sale  under  the  second  arrangement,  but  they 
did  nothing,  and,  finally,  on  the  7th  day  of 
August,  1906,  your  respondent  the  Golden 
Ranch  Sugar  &  Cattle  Company,  limited, 
through  Its  president,  John  R.  Gheens,  effect- 
ed an  arrangement  with  Charles  Ralph  Asb 
and  Edward  E.  Moberly,  whereby  the  first- 
named  agreed  and  promised  in  writing  to  buy 
a  certain  portion  of  the  property  of  the  said 
corporation  for  $525,000,  upon  certain  terms 
and  conditions  as  set  forth  In  such  written 
agreement,  herewith  filed  and  marked  "E!x- 
hlblt  A" ;  and  on  the  same  day  agreed  with 
Edward  E.  Moberly  in  writing  to  sell  to  him 
all  of  the  timber  upon  the  lands  described  in 
said  written  agreement  for  the  price  and  con- 
sideration fully  set  forth  In  the  said  contract, 
which  said  contract  Is  filed  herewith  and 
marked  "Exhibit  R";  the  said  Ash  and 
Moberly  binding  and  obligating  themselves 
by  the  said  agreements  to  buy  the  property 
and  pay  the  price  stipulated  on  or  before  the 
Ist  day  of  October,  1906. 

Your  respondents  aver  that  plaintiffs  con- 
tributed In  no  way,  as  far  as  they  are  aware, 
to  the  arrangement  with  Moberly  and  Ash; 
in  fact,  plaintiffs,  as  far  as  respondents  are 
aware,  figured  In  no  manner  In  the  deal,  but 
In  spite  of  this  fact,  and  with  the  view  of 
carrying  out  In  good'  faith  both  In  letter  and 
in  spirit  Its  arrangement  with  the  plaintiffs, 
and  with  a  view  of  fully  compensating  them 
for  any  trouble  or  possible  expense  they  may 
have  Incurred  In  behalf  of  your  respondent 
corporation,  the  said  corporation,  acting 
through  its  president,  John  R.  Gheens,  was 
perfectly  willing  and  would  have  paid  them 
the  full  commission  secondly  promised  them, 
believing  at  the  time  that  they  bad  been  In- 
strumental In  putting  respondent  the  Golden 
Ranch  Sugar  &  Cattle  Company,  Limited,  In 
touch  with  the  said  Ash  and  Moberly,  but 
your  respondents  have  been  since  informed, 
verily  believe,  and  so  aver  that  such  was  not 
the  case,  had  such  sales  materialized,  which, 
however,  they  failed  to  do,  through  no  fault 
of  your  respondents. 

Respondents,  further  answering,  say  tbat 
after  the  1st  day  of  October,  1906,  all  dealings 
between  your  respondents  and  plaintiffs  ceas- 
ed, and  all  efforts  to  a^  property  of  the  re- 
spondent cor]>oratlon  ceased  and  were  discon- 
tinued by  plaintiffs,  nor  were  they  authorised 
or  intrusted  further  with  the  sale  of  the  prop- 
erty of  your  respondent  corporation  or  any 
part  or  portion  thereof,  nor  did  they  any 
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longer  pretend  to  be  aathorlzed  to  sell  or  ne- 
gotiate for  the  sale  of  the  property  of  yonr 
respondent  the  Golden  Ranch  Sugar  &  Cat- 
tle Company,  Llmlted's,  or  part  thereof, 
and  from  and  after  that  date  all  relations 
between  plaintiff  and  respondent  the  Golden 
Ranch  Sngar  &  Cattle  Company,  Limited, 
relating  to  the  sale  or  the  offering  for  sale 
of  Its  property,  or  any  part  or  portion  there- 
of, ceased ;  all  employment  to  that  end  hav- 
ing terminated  on  the  Ist  of  October,  1906. 
when  the  contracts  of  sale  to  Moberly  and 
Ash  foiled  to  materialize,  and  from  and  after 
that  date  plaintiffs  had  nothing  more  to  do 
with  the  sale  of  the  property  of  the  Golden 
Ranch  Sngar  &  Cattle  Company,  Limited,  or 
any  part  or  portion  thereof,  nor  did  they 
either  offer  or  attempt  to  sell  the  same,  or 
any  part  or  portion  thereof,  nor  did  they  pre- 
tend, claim,  or  hold  themselves  out  to  be  au- 
thorized agents  so  to  do  until  after  the  sale 
to  C.  R.  Ash,  by  act  before  P.  M.  Mllner,  of 
date  October  26,  1906. 

Respondents,  further  answering,  say  that, 
a  short  time  after  the  1st  day  of  October, 
1906,  the  Golden  Ranch  Sugar  &  Cattle  Com- 
pany, Limited,  acting  through  its  president, 
John  R.  Oheens,  undertook  to  sell  its  own 
property,  and  after  considerable  delay  and 
negotiations  did  succeed  in  selling  a  large 
part  of  its  holdings  situated  in  the  parish  of 
Lafourche  to  Charles  R.  Ash,  by  act  before 
P.  M.  Mllner,  notary  public  in  and  for  the 
city  of  New  Orleans,  on  the  28th  of  October, 
1906,  on  the  terms  therein  stated,  for  the 
price  of  $25,000;  but  your  respondents  spe- 
cially deny  that  plaintiffs  had  anything  what- 
ever to  do  with  the  said  sale,  or  contributed 
In  any  way  to  bring  It  about,  or  represented 
yonr  respondents  or  were  authorized  to  rep- 
resent them  therein,  either  directly  or  Indi- 
recOy;  and  respondents  further  specially 
deny  that  plaintiffs  are  entitled  to  any  com- 
mission thereon  or  compensation  whatever. 

If,  however,  the  court  should  hold  that 
your  respondents,  or  either  of  them,  are  in- 
debted to  the  plaintiffs  for  the  commission 
claimed  by  them,  or  any  part  or  portion 
thereof,  then  your  respondent  corporation, 
the  Golden  Ranch  Sugar  &  Catile  Company, 
Limited,  alleges  that  it  advanced  to  the  said 
Junk  and  Neal,  plaintiffs  herein,  on  account 
of  such  commission  as  they  might  have  earn- 
ed If  the  first  or  second  arrangement  herein 
detailed  had  resulted  in  a  sale,  at  various 
times,  beginning  with  the  6th  of  January, 
1906,  up  to  and  inclusive  of  the  28th  of  July 
of  the  same  year,  $1,8158.95,  which  respondent 
Is  entitled  to  recover  in  reconvention  against 
the  said  plaintiffs,  and  so  alternatively  pray. 
Respondents  aver  that  they  are  entitled  to  a 
trial  by  Jury  herein,  and  so  pray,  and  here- 
with make  the  deposit  required  by  law,  and 
tender  to  the  court  their  bond,  with  approved 
security,  for  such  an  amount  as  the  court 
may  fix. 

In  view  of  the  premises,  respondents  pray 
that  plaintiffs'  demand  be  rejected  at  their 


costs,  or,  if  they  are  given  Judgment  tor  any 
amount,  that  respondent  the  Golden  Bandi 
Sugar  &  Cattie  Company,  Limited,  do  have 
and  recover  Judgment  in  reconvention  against 
them  in  soUdo  for  $1,830.95,  with  5  per  cent, 
per  annum  Interest  from  Judicial  demand  un- 
til paid,  for  all  costs,  for  trial  by  Jury,  and 
for  all  and  general  relief. 

On  May  4, 1907,  Charles  R  Ash,  with  leave 
of  court.  Intervened  in  the  case.  In  his  peti- 
tion of  intervention  he  alleged  that  this  Is  a 
suit  of  plaintiffs  against  defendant  upon  an 
allegation  that  said  plaintiffs  have  secured 
petitioner  as  a  purchaser  for  the  plantation 
formerly  known  as  the  "Derblgny  and  De 
Le  Breton  Plantation,"  and  plaintiffs  are 
claiming  a  commission  as  brokers  for  said 
transaction. 

Petitioner  avers  that  he  had  no  transaction 
with  either  of  the  plaintiffs  in  this  case  in 
reference  to  the  purchase  of  said  plantation ; 
that  a  party  by  the  name  of  John  O.  Taylor 
first  approached  petitioner  and  spoke  to  him 
about  said  plantation,  and  stated  to  him  that 
plaintiffs  had  been  endeavoring  to  effect  the 
sale  of  said  plantation,  but  their  plans  had 
fallen  through  and  they  had  abandoned  same, 
and  be  was  induced  to  take  the  matter  up 
with  a  view  of  securing  a  purchaser  for 
same ;  that  said  Taylor  knew  that  your  peti- 
tioner was  not  financially  able  to  buy  a  plan- 
tation and  timber  worth  a  lialf  million  dol- 
lars; that  said  Taylor  Informed  petitioner 
that  he  would  divide  his  commission  with 
him  If  he  secured  a  purchaser. 

Petitioner  represents  that  he  went  to  visit 
the  plantation,  and  said  Taylor  arranged  to 
have  the  plaintiffs  accompany  them  to  tlie 
plantation,  and  said  Taylor  introduced  yonr 
petitioner  to  Mr.  Jno.  R.  Gheens,  president 
of  defendant  company.  Petitioner  represents 
that  being  unable  to  buy  the  plantation  for 
himself,  he  was  compelled  to  finance  the  deal, 
and  he  arranged  with  Mr.  Edward  B.  Mober- 
ly, of  Chicago,  111.,  to  purchase  the  timber 
which  was  to  go  with  the  sale,  and  on  Au- 
gust 7, 1906.  he  and  said  E.  B.  Moberly  enter- 
ed into  two  written  agreements  of  sale  for 
the  purchase  of  said  plantation  and  the  tim- 
ber, the  whole  as  will  more  fully  appear  by 
said  agreements  marked  "Elxhibit  A"  and 
"Exhibit  B"  hereto  annexed  and  made  part 
hereof. 

"Petitioner  represents  that  said  Golden  Ranch 
Sugar  &  Cattle  Company.  Limited,  through  Its 
preBident,  Mr.  Jno.  R.  Oheens,  agreed  to  de- 
liver abstracts  of  title  to  the  property  in  ques- 
tion to  his  attorney  for  the  purpoRe  of  examin- 
ing the  title  thereto ;  that  said  abstracts  were 
not  delivered  to  his  attorney  within  time  to 
complete  the  examination,  and  on  October  1. 
1906,  when  their  options  to  buy  the  plantation 
and  timber  expired,  they  were  nnable  to  get 
an  extension  of  time  from  said  Jno.  R.  Gbeens. 
president,  and  the  deal  fell  through. 

"Petitioner  further  represents  that  thereafter 
he  undertook,  without  the  assistance  of  either 
Taylor,  Junk,  or  Neal,  to  again  finance  a  deal 
by  which  he  would  be  enabled  to  buy  this  plan- 
tation, and  that  be  succeeded  in  so  doing 
by  making  arrangements  with  the  Hibemia 
Bank  &  Trust  Company,  of  New  Orleans,  La. ; 
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that  at  the  last  minnte  the  bank  withdrew  its 
aasiBtance,  and  the  deal  again  fell  through; 
that  thereafter  petitioner,  again  without  the  as- 
sistance or  help  of  said  Junk  and  Neal  or  said 
Taylor,  was  compelled  to  find  new  financial 
backing,  which  he  was  enabled  to  do,  and  on 
October  30.  1906,  with  the  assistance  of  the 
Commercial  Oermania  Savings  Bank  &  Trust 
Company  of  New  Orleans,  La.,  he  acquired  the 
plantation  in  question  and  sold  the  timber,  the 
whole  as  will  appear  by  the  notarial  acts  of 
sale  of  record  in  this  parish. 

"Now  petitioner  represents  that  no  commis- 
sion is  due  by  said  defendant  to  the  plaintiffs 
in  this  case,  and  for  the  reasons  aforesaid  he 
joins  with  siaid  defendant  in  resisting  their  de- 
mand, but  petitioner  and  intervener  avers  that 
if  said  Taylor  was  acting  for  Junk  and  Neal, 
and  said  Junk  and  Neal  are  held  in  law  to  be 
entitled  to  a  commission  or  brokerage  for  the 
sile  of  tbe  plantation  and  timber  in  question, 
under  the  circumstances  herein  set  forth,  then 
and  in  that  case  petitioner  claims  and  avers 
that  he  is  entitled  to  one-half  of  such  com- 
mission as  they  shall  recover  of  the  defendant 
herein,  upon  the  ground  that  said  Taylor,  in 
inducing  petitioner  and  intervener  to  endeavor 
to  sell  said  plantation  and  timber,  agreed  to 
divide  the  commission  he  would  obtain  with 
7oar  petitioner. 

"Petitioner  avers  that  It  was  entirely  tbronph 
his  own  extraordinary  exertions  and  financial 
operations,  with  repeated  failure,  that  he  was 
enabled,  by  the  sale  of  the  timber  on  the  prop- 
erty in  question,  to  carry  the  deal  and  himself 
acquire  the  plantation,  and  that  he  received 
no  assistance  in  this  respect  from  either  Junk, 
Neal.  or  Taylor,  and  that  If  said  Junk  and 
Neal  can  in  law  through  bis  exertion  estab- 
lish a  right  to  a  commission  on  the  sale  of  this 
land  to  nim  by  and  from  the  fact  that  Taylor 
presented  the  deal  to  him,  then  and  in  that 
case  be  is  entitled  to  a  division  of  the  commis- 
sion that  these  plaintiffs  shall  receive. 

"In  view  of  the  premises,  petitioner  and  in- 
tervener prays  that  this  petition  of  interven- 
tion ma^  lie  filed,  that  plaintiffs  and  defend- 
ant be  cited  to  appear  and  answer  herein,  and 
that,  after  due  proceeding  had,  petitioners  de- 
mand be  rejected,  or,  m  the  alternative,  if 
petitioner's  demand  is  maintained,  then  and  in 
that  case  that  petitioner  and  intervener  have 
judgment  over  and  against  said  Wm.  H.  Junk 
and  Geo.  W.  Neal  for  one-half  of  such  amount 
as  they  may  recover  against  defendant. 

"And  for  all  general  and  equitable  relief." 

On  May  Tth,  plaintiffs  answered  the  inter- 
vention of  Ash,  pleading  first  tbe  general 
Issne.  They  denied  specially  there  was  any 
priTlty  existing  between  the  Intervener  and 
plaintiffs,  and  especially  that  be  Is  entitled 
to  any  relief  as  against  any  of  the  parties 
to  this  suit  In  view  of  the  premises,  they 
pray  that  the  intervention  be  rejected  at 
costs  of  the  intervener,  and  for  all  and  gen- 
eral relief. 

Defendants  answered  the  Intervention  of 
Ash,  pleading  first  the  general  issne.  They 
prayed  that  the  demands  of  the- Intervener 
be  rejected. 

Tbe  case  was  tried  before  a  Jury,  which 
returned  a  verdict  In  favor  of  the  plaintiffs 
against  tbe  Golden  Ranch  Sugar  &  Cattle 
Company,  Limited,  for  the  amount  sned  for, 
and  a  verdict  for  the  defendants  on  recon- 
ventional  demand  for  $2S0,  and  dismissed  the 
Intervention. 

Ttie  plaintiffs  bad  claimed  a  Judgment 
agiilnat  Jno.  R.  Gheens,  but  the  verdict  was 


rendered  merely  against  tbe  company  and 
Judgmeut  was  rendered  accordingly. 

Defendant  company  appealed. 

The  issues  between  tbe  parties  are  shown 
by  the  statement  of  tbe  case  which  accom- 
panied this  opinion. 

The  transcript  consists  of  three  large  vol- 
nmes  containing  a  mass  of  Irrelevant  docu- 
mentary and  parol  evidence  which  has  no 
bearing  upon  the  case,  and  has  made  It  diffi- 
cult for  us  to  dispose  of  them.  We  have  giv- 
en the  record  careful  consideration,  but  it  is 
possible  that  some  particular  part  bearing 
upon  the  case  may  have  escaped  our  notice. 

The  plaintiffs,  as  we  have  seen,  allege  that 
on  or  about  the  15th  of  April  the  defendant 
company  entered  Into  a  definite  agreement 
and  contract  with  them,  placing  In  their 
hands  for  sale  its  entire  holdings  In  the 
parish  of  Lafourche  for  the  price  of  $650,000, 
and  that  It  authorized  and  directed  tbem  "to 
procure  a  purchaser,"  and  In  case  they  should 
"procure  a  purchaser"  for  such  a  price  It 
would  pay  them  as  a  commission  for  effect- 
ing the  said  sale  the  sum  of  $50,000.  De- 
fendant admits  that  on  or  about  the  date 
mentioned  it,  through  its  president,  arranged 
with  tbe  plaintiffs  that  they  should  "sell" 
all  of  its  holdings  for  $650,000,  and  agreed 
to  pay  them  a  commission  of  $50,000  if  they 
effected  a  sale  at  the  price  stipulated  and  In 
tbe  terms  stated. 

In  plaintiffs'  brief  it  is  contended  that  the 
defendant  has  by  Its  pleadings  admitted  tbe 
agreement  which  they  set  up  as  the  basis 
of  their  demand,  but  It  has  not  done  so. 
Plaintiffs  place  their  right  to  demand  com- 
missions, not  upon  the  fact  that  under  the 
original  contract  a  "sale"  of  the  property  has 
been  actually  effectuated  by  them,  but  upon  tbe 
fact  that  another  and  sum>lemental  agreement 
was  made  to  tbe  effect  that  If  they  should 
"succeed  In  procuring  a  purchaser"  for  that 
portion  of  the  property  to  which  a  perfect 
title  could  be  made,  and  If  the  price  should 
be  satisfactory  to  the  defendant's  president, 
then  and  In  that  event  such  a  commission 
would  be  paid  to  tbem  as  would  bear  tbe 
same  ratio  as  the  price  actually  paid  to  and 
received  by  the  defendant  as  the  price  origi- 
nally agreed  of  $650,000. 

Defendant  denies  that  such  a  supplemen- 
tal agreement  was  ever  entered  into  between 
tbe  parties.  Tbe  evidence  shows  that  the 
plaintiffs  made  several  ineffectual  attempts 
to  procure  a  sale  of  the  property  of  the  de- 
fendant company  under  the  terms  of  the 
agreement  of  the  15tb  of  April,  1905,  and 
that  the  proposed  selling  of  the  entire  hold- 
ings of  the  defendant  company  by  the  plain- 
tiffs for  the  sum  of  $650,000  cash  was  never 
effected.  The  evidence  shows  that  the  plain- 
tiffs continued  to  offer  up  to  the  Tth  of  August, 
1907,  the  property  for  sale  to  different  par- 
ties. That  through  the  instrumentality  of  a 
Mr.  Taylor  the  attention  of  one  C.  R.  Ash 
was  called  to  the  subject  of  a  sale  by  tbe  de- 
fendant company  of  its  property,  and  becom- 
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Ing  Interested  In  the  matter,  be,  through  Tay- 
Inr,  became  kitrodnced  to  the  president  of 
the  defendant  company.  That  after  soTeral 
visits  to  the  defendant's  proi)erty  on  La- 
fonrche,  accompanied  by  Mr.  Neal  and  Mr. 
Taylor,  whom  plaintiffs  (Junk  and  Neal)  had 
associated  with  themselves  in  this  matter, 
he  returned  to  New  Orleans  and  succeeded 
in  causing  a  Mr.  Moberly,  who  was  desirous 
of  making  timber  purchases  in  Louisiana,  to 
Join  him  in  attempting  to  together  make  a 
purchase  of  part  of  the  defendant's  property. 
The  evidence  shows  that  the  plaintiffs  had 
no  connection  with  Moberly,  and  knew  noth- 
ing of  the  plans  or  arrangements  between 
him  and  Ash. 

Ash  and  Moberly  entered  into  negotiations 
with  John  R.  Gbeens,  as  the  president  of  de- 
fendant company,  with  respect  to  a  purchase 
by  them  of  defendant's  property.  These  ne- 
gotiations resulted  In  two  agreements.  The 
first  is  an  act  signed  by  defendant  company 
through  its  president,  on  the  7th  of  August, 
1907,  wherein  that  company  agrees  to  sell 
to  (Charles  R.  Ash  the  tract  of  land  described 
in  the  act,  together  with  the  buildings  and 
improvements,  machinery,  etc.,  referred  to 
In  the  act  for  the  sum  of  $525,000,  whereof 
$225,000  shall  be  paid  in  cash,  and  the  bal- 
ance of  $300,000  shall  be  represented  by  five 
notes,  eacb  for  the  sum  of  $60,000,  bearing 
5  per  cent  interest  from  August  6,  1906,  the 
first  note  payable  on  February  1,  1908,  the 
remaining  four  notes  to  be  payable  the  1st 
day  of  February,  1909,  1910,  1911,  and  1912, 
respectively.  The  credit  portion  shall  be  se- 
cured by  the  usual  clauses  of  mortgage  and 
Insurance  In  an  authentic  act. 

It  was  declared  In  this  act  to  be  understood 
and  agreed  that  this  sale  is  conditioned  upon 
the  carrying  out  of  a  certain  agreement  made 
the  same  day  between  John  R.  Gheens,  as 
president  of  the  defendant  company,  and  Ed- 
ward E.  Moberly,  of  (Chicago,  111.,  and  if  the 
said  Edward  E.  Moberly,  his  successors  and 
assigns,  fall  to  carry  out  said  agreement, 
which  was  made  part  of  the  act  then  being 
signed,  then  this  agreement  of  sale  to  Ash 
is  to  become  null  and  void  and  inoperative. 
The  parties  agreed,  In  order  to  carry  out  the 
agreements  that  day  signed,  that  on  the  day 
upon  which  the  sales  should  be  executed  the 
said  John  R.  Gheens,  president  of  the  Gold- 
en Ranch  Sugar  &  Cattle  Company,  Limited, 
shall  first  execute  the  deed  to  Edward  E. 
Moberly,  his  successors  or  assigns,  for  the 
timber  described  in  his  agreement,  for  a 
cash  consideration  of  $150,000,  subject  to  the 
credit  of  $10,000  that  day  paid ;  and  that,  im- 
mediately following  the  execution  of  said 
deed,  the  deed  to  said  Charles  R.  Ash  shall 
be  made  of  the  plantation  property  covered 
by  the  agreement  then  being  signed,  exclud- 
ing and  excepting,  however,  the  timber  sold 
Moberly;  and  that  in  view  of  the  payment 
made  to  the  Golden  Ranch  Sugar  &  Cattle 
Company,  Limited,  of  the  $150,000,  the  con- 
sideration of  the  sale  to  said  Ash,  his  suc- 


cessors or  assigns,  shall  be  $375,000,  of  which 
$75,000  shall  be  in  cash  and  the  balance  shall 
be  represented  by  the  aforesaid  five  promis- 
sory notes,  each  for  the  $00,000,  bearing  5 
per  cent.  Interest  per  annum  as  before  set 
forth,  this  making  the  total  price  received 
by  the  Golden  Ranch  Sugar  &  Cattle  Com- 
pany, Limited,  for  said  plantation  property 
described  in  the  act,  the  sum  of  $525,000.  It 
was  agreed  that  this  sale  should  take  place 
not  later  than  October  1, 1906. 

The  second  of  the  two  acts  agreed  upon 
was  one  executed  by  the  Golden  Ranch  Sugar 
&  Cattle  Company,  Limited,  through  its  pres- 
ident, wherein  it  was  declared  and  recited 
that,  for  and  In  consideration  of  the  sum  of 
$10,000  cash  In  hand  paid,  said  corporation 
agreed  to  sell,  bargain,  convey,  and  deliver 
to  Edward  E.  Moberly  certain  described  Um- 
ber described  in  the  act  then  executed  on 
certain  described  landa 

It  was  declared  in  the  act  that  it  was 
agreed  and  understood  that  Edward  E.  Mo- 
berly should  accept  title  by  regular  authentic 
act  of  sale,  to  be  executed  on  or  not  later 
than  October  1, 1906,  the  said  John  R.  Gheens 
binding  himself  and  the  company  to  make 
title  to  said  Moberly  to  the  described  timber 
upon  the  described  lands  upon  demand,  and 
not  later  than  October  1,  1906. 

In  the  event  that  the  said  Edward  E.  Mo- 
berly, bis  successors  or  assigns,  fall  to  ac- 
cept title  to  said  timber  on  or  before  October 
1,  1900,  the  $10,000  then  paid  should  be  for- 
feited to  the  Golden  Ranch  Sugar  &  Cattle 
Company,  Limited,  without  recourse.  In  th«* 
event  that  the  said  Edward  E.  Moberly  ac- 
cepts title  to  the  timber  described,  he  shall 
pay,  in  addition  to  the  $10,000  then  paid,  the 
sum  of  $140,000,  which  shall  be  the  purchase 
price  for  said  timber  as  described.  In  the 
event  that  Moberly  purchased  said  timber,  the 
Golden  Ranch  Sugar  &  Cattle  Company,  Lim- 
ited, will  allow  him,  his  successors  or  assigns, 
a  right  of  way  over  and  through  the  lands 
described  for  the  purpose  of  logging  same. 

It  was  further  agreed  and  understood  that 
this  agreement  shall  be  null  and  vold^  and 
the  $10,000  then  paid  should  be  forfeited.  If 
Charles  R.  Ash  fails  to  carry  out  his  agree- 
ment that  day  made,  a  copy  of  which  was 
annexed  for  reference,  to  buy  the  property 
firstly  described  In  the  act  known  as  the 
Derblgny  or  Le  Breton  plantations,  unless 
the  said  Edward  E.  Moberly  shall  find  a  pur- 
chaser Ua  lieu  of  the  said  Ash  upon  the  terms 
and  conditions  of  the  agreed  sale  to  Ash. 

On  October  1st,  the  day  fixed  as  the  limit 
for  carrying  out  the  agreement  to  sell,  the 
parties  met  at  the  office  of  Mr.  Mllner,  the 
attorney  of  Mr.  Moberly,  when  the  latter  de- 
manded an  extension  of  time,  as  he  stated 
that  he  had  not  had  time  to  examine  the  title. 

Gheens  refusing  to  grant  the  full  exten- 
sion asked  and  Moberly  Insisting  upon  it, 
the  agreements  were  not  carried  out,  and  the 
property  was  not  sold  under  them. 

Ou  the  day  the  parties  disagreed  as  stated. 
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Gbeens,  as  president  of  the  company,  wrote 
«  letter  to  Moberly  (and  a  like  one  to  Ash), 
wblcb  was  tben  served  upon  them,  declaring 
that  the  company  stood  prepared  to  carry 
out  that  day  in  every  particular  the  contract 
between  the  said  company  and  himself  on 
the  7tb  of  August,  and  thereby  formally  ten- 
dered to  him  title  to  the  property  described  in 
the  contract,  upon  the  terms  and  conditions 
therein  stipulated,  and  offered  to  execute  to 
blm  that  day  warranty  deed  to  the  said  prop- 
erty under  all  the  terms  and  conditions  stipu- 
lated In  the  said  contract  before  Andrew 
Hero,  notary  public,  duly  qualified  In  and 
for  the  city  of  New  Orleans,  or  before  such 
notary  as  he  might  select,  at  any  hour  that — 

"vMy  snit  your  convenience,  and  the  said  com- 
pany formaily  calls  on  yoa  to  comply  with  the 
■aid  contract.  In  default  of  yoor  doins  bo,  the 
penalty  fixed  I9  the  contract  will  be  exacted." 

During  the  period  of  the  negotiations  be- 
tween Ash  and  Moberly,  the  former,  antici- 
pating that  the  purchases  which  were  con- 
templated by  himself  and  Moberly  might  fail, 
had  In  anticipation  of  such  failure  placed  hlm- 
lelf  In  conununlcation  with  the  Bowie  Lumber 
Company,  of  which  Mr.  Downman  was  presi- 
dent, with  a  view  of  getting  that  company 
(Id  that  contingency)  to  act  In  conjnnctioa 
with  him  In  dealing  with  the  defendant  cor- 
poration. Negotiations  with  it  had  taken  no 
definite  shape,  when  what  is  termed  herein 
the  "Ash-Moberly  deal"  failed.  Negotiations 
were  afterwards  resumed,  and  resulted  In 
what  may  be  termed  the  "Ash-Downman 
deal,"  whereby  on  the  25th  of  October,  1906, 
the  defendant  first  sold  by  authentic  act  to 
Charles  R.  Ash  the  land  belonging  to  that 
company  described  in  that  act,  together  with 
the  building  and  Improvements,  machinery, 
farming  utensUs,  etc.,  therein  described,  for 
the  price  of  $375,000,  In  part  payment  and 
deduction  whereof  the  vendee  was  acknowl- 
edged to  have  paid  the  sum  of  $25,(XX>,  and 
for  the  balance  of  the  price  of  $350,000  the 
purchaser  furnished  his  six  promissory  notes 
to  the  order  of  himself,  so  indorsed  and  dated 
that  day,  payable  at  90  days,  for  $40,000,  and 
five  notes,  each  for  $62,000,  payable  respec- 
tivdy  on  February  1,  1908,  1909,  1910,  1911, 
and  1912,  payable  at  the  Commercial  Ger- 
manla  Trust  &  Savings  Bank  with  Interest 
at  the  rate  of  6  per  cent  per  annum  from 
date  until  paid;  and  whereby  on  the  same 
day  Charles  R.  Ash  sold  to  Robert  H.  Down- 
man  all  the  ties  or  timber  of  whatever  kind 
on  the  same  property  for  the  price  of  $175,000 
in  cash  payment.  In  deduction  whereof  It 
was  acknowledged  that  purchaser  had  paid 
the  sum  of  $12,500,  and  for  the  balance  of 
the  price  the  purchaser  furnished  his  four 
promissory  notes  each  for  the  sum  of  $40,675, 
to  his  own  order  and  by  him  indorsed,  dated 
October  25,  1906,  and  payable  In  two,  three, 
or  four  years  after  date  at  the  Commercial 
Germania  Trust  &  Banking  Company,  to  bear 
interest  at  the  rate  of  6  per  cent  per  annum 
from  date  payable  lemiannually. 
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The  evidence  shows  that,  some  few  days 
after  the  Ash-Moberly  deal  failed.  Ash,  who 
was  In  New  Orleans,  telephoned  to  Mr. 
Gheens,  In  Lafourche,  that  he  wished  to  see 
him  In  New  Orleans.  Gheens  went  to  that 
dty  on  the  10th  of  October  and  met  Ash  In 
the  lobby  of  the  St  Oarles  Hotel,  and  the 
latter  saying  to  him: 

"Colonel,  if  yon  will  ^ve  me  some  more  time, 
I  think  I  can  make  a  trade  with  you." 

The  two  repaired  to  Mr.  Ash's  room  and 
discussed  certain  propositions  made  by  Ash. 
The  negotiations  between  them  then  com- 
menced continued  from  time  to  time  until 
they  culminated  on  or  about  the  25th  of  Oc- 
tober In  the  agreement  whldi  was  consum- 
mated on  the  25th  of  October.  There  Is  noth- 
ing going  to  show  that  Gheens  anticipated 
when  the  Ash-Moberly  deal  fell  through,  that 
new  negotiations  would  be  resumed  between 
Ash  and  himself,  and  nothing  to  cause  us  to 
question  his  utter  good  faith  In  respect  to 
the  breaking  up  of  that  arrangement  We 
do  not  think  that  the  plaintiffs  had  anything 
to  do  after  the  1st  of  October  with  the  later 
negotiations  between  Ash  and  Gheens. 

It  Is  proper  to  state  here  that  the  visits 
of  Ash  to  the  defendant's  property  In  com- 
pany with  Neal  and  Taylor  were  in  view  of 
his  associating  himself  with  Taylor  and 
plaintiffs  In  seeking  to  bring  about  a  sale 
of  the  whole  of  defendant's- property  at  the 
original  price.  Gbeens  knew  nothing  of  the 
relations  between  the  parties,  or  the  purpose 
Ash  had  In  view  In  going  upon  the  planta- 
tion. Junk  led  him  to  believe  that  he  was  a 
prospective  purchaser,  and  asked  Gheens  to 
handle  him  himself  (Ash  having  expressed 
to  Taylor  an  unwillingness  fo  deal  with 
Gheens  through  a  br6ker).  After  Informing 
himself  of  the  situation  of  affairs,  Ash  be- 
came convinced  that  It  was  Impossible  to  car- 
ry out  the  original  plan  of  the  defendant  to 
sell  all  its  holdings  at  the  price  of  $650,000, 
and  entered  Into  direct  negotiations  with 
Gbeens  for  a  purchase  by  himself  of  Its 
property  In  conjunction  with  Moberly.  These 
negotiations  culminated  In  the  option  to  Mo- 
berly, conditioned  upon  the  forfeit  by  him  of 
$10,000  should  he  not  avail  himself  of  the 
option,  and  the  contingent  promise  of  sale  by 
the  defendant  company  to  Ash  and  contin- 
gent promise  of  purchase  by  Ash,  conditioned 
upon  Moberly's  acceptance  and  execution  of 
the  option. 

The  proposed  purchases  to  be  made  by  Ash 
and  Moberly  fell  through,  as  has  been  stated. 
After  the  breaking  up  of  the  Ash-Moberly 
deal,  the  latter  threatened  to  sue  the  defend- 
ant for  the  return  of  the  $10,000  which  had 
been  received  by  it,  but  the  matter  was  com- 
promised by  the  return  of  $5,000. 

In  the  brief  on  behalf  of  the  plaintiffs. 
counsel  declare: 

"Without  fear  of  contradiction,  throughout 
die  periods  we  have  been  discuBsing,  plaintiffs 
were  proceeding  nnder  the  original  contract  of 
brokerage  on  the  basis  of  the  whole  of  the  de- 
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fendant's  hoSdinga  for  1(650,000,  and  $50,000 
commission,  with  the  single  modification  per- 
haps, that  the  plaintiffs  were  no  longer  vested 
with  the  exciusive  agency.  The  next  modiQca- 
tion  of  this  contract  of  brokerage  occurred  on 
the  27tb  of  July,  1906." 

The  modiflcation  In  the  contract  referred 
to  In  the  plaintiffs'  petition  must  be  the  mod- 
iflcation clalme)!  to  have  been  made  on  the 
27th  of  July.  If  there  were  any  other,  we 
have  failed  to  find  It  The  testimony  on  that 
subject  Is  found  In  Neal's  testimony,  and 
that  of  Junk  and  Gheens.  Neal  was  asked 
by  counsel: 

"Now,  what  was  your  agreement  with  Mr. 
Gheens  in  reference  to  cominissions  on  July  27, 
1906? 

"We  had  quite  a  conveiBation  on  that  date, 
and  he  said  lie  did  not  think  they  were  going 
to— 

"Defendant's  counsel  objects  on  the  gronnd 
that  there  was  no  allegation  on  the  petition  for 
such  proof.  We  object  unless  it  is  the  contract 
we  have  admitted,  otherwise  proof  cannot  lie 
admitted  under  the  pleadings. 

"By  the  Conrt:  I  think  the  evidence  is  admis- 
sible, and  I  overrule  the  objection. 

"Counsel  excepts,  and  reserves  this  note  in 
lieu  of  a  bill  of  exceptions. 

"A.  Mr.  Gheens  informed  as  at  that  time  that 
he  did  not  think  Mr.  Ash  would  buy  the  entire 
property,  so  the  question  came  up,  and  I  asked, 
'Colooel,  in  that  case,  suppose  he  does  not  buy 
it,  where  do  we  stand  in  the  matter?'  and  he 
said,  'Well,  I  propose  to  treat  you  right'  I 
said,  'What  do  you  mean  by  "treating  us  right"? 
Do  you  mean  that  you  agree  to  prorate  this 
commission  in  proportion  to  the  number  of  acres 
and  in  regard  to  the  amount  of  the  sale  with 
the  commission  on  the  whole 7*  and  he  said  'Yes, 
that  is  the  agreement' 

"Q.  Tou  mean  prorate  in  proportion  to  the 
price? 

"A.  Yes,  sir;  yon  see,  before  this  there  was 
nothing  definite,  out  we  had  thought  that  Mr. 
Ash  would  purchase  the  entire  property.  Mr. 
Ash  was  the  man  that  we  bad  to  take  up  the 
sale  of  this  property  with,  immediately  after 
the  bond  issue  with  Shadbume  &  Co.  had  fallen 
through,  and  up  to  this  time  we  had  been  try- 
ing to  convince  bim  that  it  was  a  wise  thing  for 
him  to  buy  all  the  property ;  and  it  was  only 
after  he  had  made  a  careful  survey  of  the  prop- 
erty, and  had  made  the  proposition,  that  this 
conversation  came  up  aboot  prorating. 

"Q.  Who  told  yon  be  had  made  a  proposition 
to  Mr.  Gheens? 

"A.  Mr.  Gheens  himself. 

"Q.  When  did  he  tell  you  that? 

"A.  That  night— the   night  of   July  27th. 

"Q.  Now,  with  reference  to  Mr.  Moberly,  how 
long  had  he  been  figuring  on  this  transaction 
prior  to  July  27th? 

"A.  That  I  can't  say.  I  did  not  know  that 
Mr.  Moberly  was  in  the  deal  until  July  lOtb, 
when  Mr.  Gheens  showed  me  a  telegram  from 
Mr.  Brayton  that  he  and  Mr.  Gilchrist  and  Mr. 
Moberly  would  be  ready. 

"Q.  Who  induced  Mr.  Moberly  to  go  on  the 
property? 

"A.  I  suppose  Mr.  Ash  did;  we  never  knew 
anything  about  Moberly. 

''Q.  Who  introduced  Mr.  Moberly  to  Mr. 
Gheens? 

"A.  That  I  cannot  say. 

"Q.  Did  you? 

"A.  No,  sir,  I  did  not 

"Q.  Did  Mr.  Junk? 

"A.  Not  that  I  know  of. 

"Q.  Did  Mr.  Taylor? 

"A.  Not  that  I  know  of. 

"Q.  Did  Mr.  Gheens  know  when  he  made  that 
agreement  with  yon  that  you  had  no  agreement 
irith  Mr.  Moberly? 


"A.  I  know  I  did  not  know  anything  ahont  it 
I  don't  know  how  he  could  know ;  I  knew  noth- 
ing about  it. 

Q.  In  so  far  as  Mr.  Gheens  is  concerned,  did 
you  ever  tell  or  lead  Mr.  Gheens  to  believe  by 
word  or  action  that  you  bad  procured  Mr.  Mo- 
berly? 

"A.  None  whatever  in  any  way.  We  had 
nothing  to  do  with  Mr.  Moberly — nothing  at  all. 

"Q.  Did  Mr.  Gheens  ever  say  anything  to  you 
about  Moberly's  connection  with  the  deal? 

"A.  Not  until  the  night  of  August  7tb,  I  be- 
lieve." 

Mr.  Junk  gave  substantially  the  same  trs- 
timony  as  to  the  conversation  between  Oheens 
and  Neal  as  the  latter  gave. 

In  reference  to  this  conversation,  Gheens 
testified  that  he  told  Neal  that  if  the  sale 
went  through  (the  Asb-Moberly  sale)  he 
supposed  bis  company  would  have  to  settle 
with  him  pro  rata  to  the  amount  of  the  com- 
missions; that  Neal  said:  "Colonel,  what 
about  our  commissions?"  and  he  said: 

"Well,  Mr.  Neal,  I  suppose  we  will  have  to 
prorate  your  commission  if  this  deal  goes 
through." 

On  cross-examination  plalntlflSf  counsel 
asked  Mr.  Gheens: 

"Did  I  understand  yon  to  say  that  between 
the  1st  day  of  May,  1006,  and  the  7tb  of  Au- 
gust, 1006,  Junk  and  Neal  and  neither  of  them 
bad  any  authority  wliatever  to  negotiate  the 
sale  of  your  property?    •     «     « 

"A.  I  said  after  that  Ist  of  October. 

"Q.  They  bad  authority  between  the  1st  day 
of  May  and  the  7th  day  of  August  1006? 

"A.  I  can't  deny  that. 
•  ••*••• 

"Q.  And  up  to  the  Ist  of  October  did  they  not 
have  authority  up  to  the  Moberly  deal? 

"A.  Yes,  sir. 

"Q.  They  did  have  authority? 

"A,  Yes.  sir. 

"O.  And  they  were  entitled,  if  they  had  made 
a  sale,  to  prorate  part  of  the  commission? 

"A.  I  said  that  I  made  that  statement  a  while 
ago." 

Defendant's  contention  as  to  this  Is  that 
this  conversation  constituted  no  contract 
or  agreement  that  it  was  a  mere  promise, 
and  that  promise  was  one  made  in  reference 
to  the  Asb-Moberly  deal  which  was  at  that 
time  apparently  about  to  be  consummated; 
that  the  promise  was  made  upon  the  belief 
that  be  then  entertained,  which  belief  was 
not  founded  on  facts,  that  plaintiffs  had 
been  connected  with  Moberly  and  contribut- 
ed to  his  entering  into  the  arrangements  with 
Ash. 

Plalntlfls'  contention  is  that  the  brokerage 
contract  either  In  Its  original  or  as  finally 
amended  on  July  27,  1906,  did  not  provide  or 
contemplate  that  these  plaintiffs  were  to  se- 
cure their  commissions  only  In  the  event 
that  the  special  agreements  entered  Into 
with  the  two  particular  individuals,  Asb  and 
Moberly,  should  be  carried  Into  actual  and 
final  effect  by  formal  transfer  of  the  prop- 
erty. They  contend  that  they  were  enti- 
tled to  their  commission  if  the  vendee  pre- 
sented by  them  entered  Into  a  valid,  bind- 
ing, and  enforceable  contract;  that,  if,  aft- 
er  tlie  making  of   such  a  contract,  even 
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thougji  executory  In  form,  the  pnrcliaBer  de- 
oHned  to  complete  the  sale  and  seller  refus- 
es to  compel  performance,  the  broker  was  en- 
titled to  his  brokerage;  that  the  broker  was 
also  entitled  to  his  commissions  when  he  pro- 
duced a  cuBtomer  who  was  able,  ready,  and 
wDIing  to  purchase  on  the  terms  proposed, 
and  enter  Into  a  valid,  binding,  and  enforce- 
able contract  to  that  effect,  even  though  the 
owner  declined  the  offer,  or  If  at  the  owner's 
solicitation  the  contract  of  purchase  entered 
into  waa  designedly  so  framed  as  to  be  spe- 
dflcaUy  nonenf  oroeable. 

Tbey  contend  that  tbey  produced  In  this  In- 
stance to  Hie  defendant  a  purchaser  able, 
wUlIng,  and  reedy  to  enter  Into  a  valid,  blnd- 
big.  and  enforceable  contract  on  the  terms 
proposed  by  the  owner;  that  the  parties  did 
enter  Into  such  a  contract;  that  it  was  en- 
forceable, and  defendant  failed  to  enforce  It 
when  Moberly  withdrew  from  it,  as  It  could 
and  should  hare  been  done;  and  that  tbey 
at  once  earned  the  commission  when  this 
occurred;  that  If  this  were  not  true,  they 
earned  their  commission  when  later  the  pur- 
chaser whom  they  had  produced  entered  Into 
a  contract  of  sale  with  the  owner. 

There  Is  another  circumstance  in  the  case 
which  has  been  omitted  from  mention  so  far 
upon  which  plaintiffs  lay  some  stress.  They 
urge  that,  since  the  sale  made  to  Ash,  defend- 
ant has  repeatedly  "tentatively  admitted" 
the  indebtedness  claimed  by  them  by  offering 
settlement  upon  a  sum  smaller  in  amount 
than  that  called  for  by  the  agreement 

Opinion. 

Plaintiffs  sue  upon  a  "contract"  alleged 
to  have  been  made  between  themselves  and 
the  defendant  company  on  the  27th  day  of 
July,  1906.  That  contract  has  not  been  es- 
tablished. Plaintiffs  refer  to  It  as  a  modifi- 
cation of  the  original  contract  between  the 
parties,  but  It  Is  so  radically  different  from 
that  one  as  to  constitute  It  a  "new"  con- 
tract, rather  than  a  modification.  The  con- 
tract sued  upon  Is  a  verbal  one.  Involv- 
ing In  It  thousands  of  dollars,  and  rests 
upon  conflicting  evidence.  We  are  satisfied 
of  the  correctness  of  Mr.  Oheens'  version 
of  the  conversation  between  the  parties  on 
the  2Tth  of  July,  1897.  That  of  the  plain- 
tiffs is  highly  unreasonable  and  Improbable. 
The  plaintiffs  claim,  and  the  defendant  does 
not  deny,  that  the  former  were,  up  to  that 
conversation,  acting  under  the  terms  of  the 
original  agreement,  which  was  not  "to  pro- 
cure a  purchaser  for  a  portion  of  the  prop- 
erty and  on  uncertain  terms,"  but  to  effect 
themselves  a  sale  of  the  entire  holdings  of 
the  defendant  company,  and  for  the  fixed 
ram  of  $600,000,  and  fixing  the  commissions 
at  $30,000  If  that  sale,  was  effectuated  by 
themselves.  Plaintiffs  admit  that  they  knew 
nothing  of  the  negotiations  which  had  taken 
place  between  Ash  and  the  defendant  com- 
pany until  tbey  were  told  of  them  by  Oheens 
on  the  27tb  .of  July,  and  that  they  had  noth- 


ing to  do  with  Moberly  at  that  or  at  any 
other  date  with  those  negotiations.  It  Is 
perfectly  clear  what  the  result  of  the  failure 
of  the  consummation  of  those  negotiations 
would  have  been  upon  the  right  of  Hie  plaln- 
tiflra  to  commissions.  Matters  standing  admit- 
tedly at  that  time  on  the  basis  of  the  origi- 
nal contract,  there  was  no  possible  doubt  as  to 
what  plaintiffs'  position  was  as  to  what  their 
right  to  commissions  would  be  under  sucb 
conditions.  It  was  a  useless  and  senseless 
question  for  Neal  to  ask  Oheens  what  their 
rights  would  be  had  the  negotiations  failed. 
On  the  other  hand,  plaintiffs,  ascertaining  at 
that  time  that  Ash  and  Moberly  had  come  to 
a  definite  arrangement  as  to  a  sale  of  part  of 
defendant's  property,  on  terms  entirely  dif- 
ferent from  those  fixed  In  the  agreement  of 
the  15th  of  April,  and  recognizing,  as  Neal 
himself  tiestifled  to,  that  nothing  had  been 
said  as  to  what  their  status  would  be  under 
this  new  state  of  facts,  very  naturally  In- 
quired of  Gheens  what  their  status  would  be 
as  to  commission  in  the  event  of  the  existing 
arrangement  being  carried  through,  and  it 
was  perfectly  natural  that  Gheens  should 
have  been  willing  to  say  what  he  would  do 
if  In  point  of  fact  they  should  be  carried  out, 
and  declare  that  should  that  arrangement 
be  carried  out  he  would  pay  them  commis- 
sions pro  rata.  The  question  was  evidently 
directed  to  the  conditions  which  would  arise 
In  the  event  the  proposed  purchase  by  Ash 
and  Moberly  went  through,  and  not  to  what 
would  be  the  result  of  the  failure  of  those 
negotiations.  Oheens  evidently  answered  the 
questions  from  the  standpoint  of  a  success- 
ful carrying  out  of  the  particular  plan  which 
had  been  reached  between  Ash  and  Mober- 
ly and  defendant  It  is  unreasonable  to 
believe  that  Gheens  should  nnder  existing 
conditions  have  consented  to  make  an  ar- 
rangement with  plaintiffs  which  would  cut 
him  off  from  making  new  and .  independent 
arrangements  with  Ash  and  Moberly,  with- 
out such  new  and  independent  arrangements 
carrying  with  them  as  a  necessary  legal 
result  the  payment  to  plaintiffs  of  the  large 
pro  rata  commissions  which  plaintiffs  claim 
they  would  be  entitled  to  from  the  success- 
ful accomplishment  by  themselves  of  a  sale 
of  the  whole  property  of  the  defendant  for 
the  fixed  price  of  $650,000. 

Plaintiffs'  claim  that  the  negotiations  be- 
tween Ash  and  Moberly  and  the  defendant 
company  were  an  accepted  promise  of  sale, 
which  admitted  of  a  successful  suit  against 
Moberly  for  a  specific  performance  of  the 
agreement  by  him.  Is  without  force.  Moberly 
never  came  under  an  obligation  to  purchase 
the  property.  So  far  from  this,  he  exercised 
the  greatest  care  and  caution  to  avoid  any 
liability  beyond  that  which  he  consented  to 
come  under  If  he  did  not  consent  to  buy. 
The  defendant  could  not  force  him  to  buy; 
the  utmost  It  could  exact  was  to  dkim  the 
$10,000  forfeit  Ash  never  came  under  an 
obligation  to  buy;    everything  consented  to 
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by  Aeh  was  contingent  upon  Moberly's  making 
'  the  purchase  which  he  contemplated  making, 
Ash  recognizes  his  financial  inability  to  mal^e 
his  contemplated  purchase  independently  of 
the  co-operation  of  Moberly. 

Obviously,  the  defendant  would  not  have 
entertained  any  proposition  made  by  Ash  to 
purchase,  disconnected  with  Moberly's  co- 
operation. When  Moberly  withdrew,  the 
whole  plan  of  purchase  collapsed,  and  the  re- 
lations betv^een  the  parties  in  respect  to  that 
purchase  ceased.  All  parties  were  finally 
released  from  obligations. 

The  defendant  had  no  reason  to  know  or 
to  suspect  that  Ash  would  make  a  new  and 
Independent  proposition  to  buy  based  upon 
the  co-operation  with  him  of  Downman.  The 
good  faith  of  the  defendant  in  this  matter  is 
l>eyond  question.  The  defendant  bad  the  le- 
gal right  to  entertain  tills  new  and  independ- 
ent proposition  from  Ash  and  Downman 
freed  from  any  liability  to  plaintiffs  for  com- 
mission. They  had  no  connection  whatever 
with  the  ultimate  purchases  made  by  Ash 
and  Downman.  The  negotiations  which  led 
to  that  purchase  were  made  by  Ash  and 
Moberly  without  consultation  with  the  plaln- 
tiflls. 

We  do  not  find  in  the  willingness  of  the 
defendant  to  pay  the  plaintiffs  any  "tentative 
admission"  by  the  defendant  of  any  obliga- 
tion on  its  part  The  defendant  specially 
denied  the  existence  of  an  obligation  towards 
the  plaintiffs,  and  placed  its  willingness  to 
pay  the  sum  to  good  feeling  towards  them 
and  to  a  recognition  of  the  fact  that  they 
liad  given  a  good  deal  of  their  time  and  had 
expended  a  good  deal  of  money  in  attempt- 
ing to  bring  about  a  sale  under  the  contract 
of  15th  of  April,  1005.  What  was  intended 
as  a  favor  is  now  construed  into  an  acknowl- 
edgment of  a  right 

We  are  not  dealing  in  this  case  with  any 
right  to  remuneration  for  services  rendered 
upon  a  quantum  meruit,  but  with  a  claim 
to  remuneration  brought  forward  upon  a  con- 
tract which  we  do  not  think  has  been  estab- 
lished. 

For  the  reasons  herein  assigned,  it  is  hereby 
ordered,  adjudged,  and  decreed  that  the  ver- 
dict of  the  Jury,  and  the  Judgment  of  the 
court  therein,  herein  appealed  from,  be,  and 
the  same  are  hereby,  set  aside,  avoided,  and 
reversed,  and  that  plaintiffs'  demand  herein 
be,  and  tlie  same  is  hereby,  rejected,  and  its 
suit  dismissed. 

On  Rehearing. 
LAND,  J.  The  record  in  this  case  con- 
sists of  three  voluminous  transcripts  filled 
with  conflicting  testimony,  which  it  is  im- 
possible to  reconcile.  If  the  testimony  of 
Mr.  Ash  be  true,  the  plaintiffs  were  not  the 
procuring  cause  of  the  Ash-Moberly  agree- 
ment of  sale,  and  had  nothing  whatever  to  do 
with  the  final  sale  to  Ash.  Defendant,  how- 
ever, admits  In  his  answer  that  plaintiffs 
would  have  been  entitled  to  a  commission  if 
the  Ash-Moberly  sale  had  been  consummat- 


ed. The  pivotal  question  of  fact  Is  whether 
the  agreement  to  pay  commissions  terminated 
ou  the  failure  of  the  Ash-Moberly  deal,  or 
continued  in  force  down  to  the  date  of  the 
final  sale.  There  is  testimony  pro  and  con 
on  this  question,  as  is  always  the  case  when 
agreements  of  moment  are  not  reduced  to 
writing. 

According  to  the  testimony  of  Gheens  and 
Ash,  the  plaintiffs  bad  nothing  to  do  with  the 
negotiations  after  October  1,  1906.  Mr.  How- 
ell, of  counsel  for  defendant,  testified  that  on 
October  Ist  he  met  the  pl&lntlffs,  and  that 
they  Informed  bim  that  the  Ash-Moberly 
deal  was  off,  and  urged  him  to  see  the  defend- 
ant and  persuade  him  to  give  them  another 
chance  to  sell  the  property.  It  is  true  that 
the  plaintiffs  give  a  different  version  of  the 
conversation,  stating  that  it  was  a  request 
for  more  time  on  the  Ash-Moberly  deal. 

The  testimony  of  Gheens,  that  the  agree- 
ment to  pay  reduced  commissions  was  condi- 
tioned on  the  Ash-Moberly  deal  going 
through,  is  confirmed  by  Mr.  Junk  In  one  of 
his  answers  on  cross-examination.  The  ac- 
tion of  all  the  parties  after  October  1,  1906, 
confirms  this  conclusion.  Plaintiffs  were  in- 
active, and  Ash  about  October  10th  l>egan  new 
negotiations  on  his  own  account,  and  finally 
induced  a  large  sawmill  concern  to  advance 
the  necessary  money  to  make  a  new  deal. 

Plaintiffs  contributed  nothing  to  this  re- 
sult Ash  was  a  mere  promoter  without 
means,  and  was  not  a  prospective  purchaser 
willing  and  able  to  buy. 

In  the  Ash-Moberly  agreement  of  August 
7,  1900,  Ash  bound  himself  conditionally  on 
Moberly's  purchase  of  the  timber,  and  the 
latter's  obligation  to  buy  was  secured  by  a  de- 
posit of  $10,000  with  the  defendant  to  be  for- 
feited In  case  of  Moberly's  failure  to  com- 
ply with  his  agreement  to  purchase. 

It  is  obvious  that  this  agreement  could  not 
be  enforced  against  Ash,  and  that  Moberly 
only  risked  his  deposit 

Defendant  exacted  the  forfeiture,  and  on 
November  2,  1906,  offered  to  make  plain- 
tiffs a  present  of  $10,000. 

The  Judge  t>elow  considered  Ash  as  a  pur- 
chaser procured  by  the  plaintiffs,  and  the 
Ash-Moberly  agreement  as  a  sale  which 
could  be  specifically  enforced. 

We  excerpt  from  his  charge  the  following 
passages : 

"The  demand  and  acceptance  b^  the  principal 
of  any  amount  fixed  as  a  forfeit  m  the  contract 
made  by  bim  with  the  purchaser  is  an  admission 
by  the  party  demandintr  and  accepting  the  for- 
feit or  any  part  of  it  that  the  contingency  had 
happened  upon  which  he  had  the  right  to  en- 
force the  contract 

"If  you  find  that  on  August  7,  1906,  the  de- 
fendants or  either  of  them  made  a  valid  contract 
or  agreement  to  sell  or  buy  the  land  which  could 
have  been  specifically  enforced  with  a  purchaser 
secured  by  the  plaintifT  or  their  agent  then  the 
plaintiffs  are  entitled  to  recover  their  commis- 
sions, having  in  the  eyes  of  the  law  earned 
them." 

These  instructions  were  erroneous  and  mis- 
leading.    Tlie  Ash-Moberly  agreement  waa 
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one  io  purchase  the  timber  or  to  pay  a 
stipulated  penalty  of  $10,000.  On  hia  failure 
to  comply  with  bis  agreement  to  purchase, 
the  only  claim  that  defendant  could  have 
enforced  was  the  exaction  of  the  stipulated 
penalty. 

It  Is  preposterous  to  contend  that  defend- 
ant Is  bound  either  In  law  or  In  equity  to  pay 
<nrer  $48,000  as  commissions  on  a  transaction 
InTOlTlng  only  $10,000. 

The  verbal  agreement  to  pay  commissions 
on  the  sale  of  a  part  of  the  property  was 
made  in  July  or  August,  1906,  In  view  of  the 
prospective  purchase  by  Moberly.  Plaln- 
tifb'  contract  was  to  sell  or  procure  the  sale 
of  the  whole  property  for  $600,000.  They  had 
failed  to  do  so,  and  defendant  had  the  legal 
right  to  dispose  of  the  property  in  whole  or 
in  part  as  it  deemed  best.  The  president  of 
the  defendant  company  was,  however,  dls* 
posed  to  do  what  was  right,  and  agreed  to 
prorate  the  commissions  if  the  Ash-Moberly 
deal  went  through.  According  to  Mr.  Neal, 
this  verbal  agreement  was  made  July  27, 
1906,  after  he  had  been  Informed  that  Mr. 
Moberly  was  in  the  deal.  This  agreement 
was  a  concession,  which  the  plaintiffs  had 
DO  legal  right  to  demand,  and  was  made  in 
view  of  a  particular  sale  then  in  contem- 
plation. It  is  hardly  reasonable  to  suppose 
ihat  this  loose  verbal  agreement  was  Intend- 
ed as  a  continuing  contract.  Plaintiffs  liad  no 
authority  to  sell  a  part  of  the  property,  and 
bad  no  legal  right  to  commissions  on  any 
such  sale  made  by  the  owner.  All  the  facts 
and  circumstances  of  the  case  point  to  the 
conclusion  that  the  agreement  of  July,  1906, 
was  intended  only  to  cover  the  Ash-Moberly 
deal. 

The  original  contract  was  made  with  Junk 
and  Neal,  who  took  in  Taylor  and  agreed  to 
l^ve  him  50  per  cent,  of  the  commissions. 
Taylor  found  Ash,  and  agreed  to  divide  com- 
missions with  him.  Ash,  therefore,  was  one 
of  the  four  promoters,  and  was  entitled  to 
one-fourth  of  the  commissions. 

The  whole  theory  of  plaintiffs'  case  rests 
on  the  untenable  premise  that  they  procured 
Ash  as  a  prospective  purchaser,  and  that 
defendant  finally  sold  to  Ash.  thereby  reap- 
ing the  benefits  of  their  services.  The  facts 
are  that  the  final  purchase  was  the  independ- 
ent work  of  Ash,  after  plaintiffs  had  utter- 
ly failed  to  find  a  purchaser. 

It  is  therefore  ordered  that  our  former 
decree  herein  be  reinstated  as  the  Judgment 
of  the  court. 


(13  La.  814) 

No.   17,0ia 

Succession  of  OABISSO. 

{Supreme  Court  of  lionisiana.    Jan.  18,  1909.) 

L  Appeal  and  Erbob  (|  1008*)— Review. 

With  the   burden  of  proof  and   the  judg- 
ment below  against  the  appellant,  the  decree 


will  be  affirmed  on  issues  of  fact,  unless  mani- 
festly erroneous  on  tlie  face  of  the  record.  Cit- 
ing Webster  v.  Howcott,  47  South.  683. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  EMg.  i  3955;    Dec  Dig.  I  1008.*] 

2.  Evidence  (g  265*) — ^Advibsions  or  Dece- 
dent—Weight. 

Testimony  as  to  the  extrajudicial  admis- 
sions of  a  dead  person  is  the  weakest  of  all  evi- 
dence, and  in  most  instances  scarcely  wortliy 
of  consideration.  Bodenbeimer  v.  Bodenheimer, 
35  La.  Ann.  1007. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  {  1060;   Dec.  Dig.  i  265.*] 

(Syllabus  by  the  Court.) 

Appeal  from  Civil  District  Court,  Parish 
of  Orleans;  Walter  Byers  Sommervllle, 
Judge. 

In  the  matter  of  the  succession  of  Cath- 
erine Gabisso,  widow  of  Louis  Ftlgerio,  Jr. 
Andrew  Murphy  filed  an  opposition.  Judg- 
ment for  the  succession,  and  opponent  ap- 
peals.    Affirmed. 

Tbilborger  &  Duffy  and  Solomon  Wolff,  for 
appellant    Hall  &  Monroe,  for  appellee. 

LAND,  J.  Andrew  Murphy,  by  opposition 
filed  to  the  final  account  of  the  testamentary 
executrices  of  Widow  FWgerio,  deceased, 
claimed  to  be  a  creditor  of  the  succession  In 
the  sum  of  $1,185,  of  which  $1,100  was  evi- 
denced by  a  lost  note  signed  by  the  decedent 
and  dated  about  March  3.  1906,  and  $85  was 
for  work  done  during  the  same  year. 

Opponent  alleged  that  about  April  15,  1899, 
the  decedent  made  a  verl>ai  contract  with 
him  to  fill  a  certain  square  (including  the 
ponds  and  ditches  therein  belonging  to  her 
in  the  dty  of  New  Orleans,  for  the  lump 
price  of  $1,000,  which  verbal  contract  was 
confirmed  by  a  letter  from  the  decedent  dat- 
ed April  15,  1899,  filed  as  a  part  of  the  op- 
position; that  the  decedent  subsequently 
made  a  verbal  contract  with  the  opponent 
for  sundry  work  of  carpentering  and  paint- 
ing the  residence  In  said  square  for  the 
price  of  $100;  that  for  the  work  of  fill- 
ing said  square,  and  the  work  on  said  resi- 
dence, decedent  did,  by  letter  of  date  March 

3,  1905,  filed  as  a  part  of  the  opposition, 
promise  to  pay  the  opponent  the  sum  of 
$1,100,  and  did  furnish  and  give  to  him  a 
note  for  this  amount,  signed  by  decedent, 
which  said  note  the  opponent  is  unable  to 
produce,  having  lost  the  same,  and  having 
used  due  diligence  to  find  or  recover  said 
note  by  search  and  public  advertisement; 
that  said  note  was  dated  within  a  few  days 
of  the  date  of  said  letter  of  March  8,  1905 ; 
that  the  decedent  was  Indebted  unto  oppo- 
nent, pursuant  to  verbal  contracts,  in  the 
further  sum  of  $60  for  rebuilding  the  fence 
around  said  square  of  ground,  and  in  the 
further  sum  of  $2S  for  painting  a  store- 
room at  her  residence,  comer  of  Claiborne 
and  Bayou  road. 

The  answer  of  the  executrices,  commea- 


*Par  other  easM  ■«•  uuna  topic  and  MCtlon  NUMBER  la  Dec.  A  Am.  Digs.  UOT  to  date,  A  Reportar  IndexM 
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dng  with  a  general  denial  of  all  the  allega- 
tlona  contained  In  tbe  opposition  of  Andrew 
Mnrpby,  ^eclally  denied  tbe  Beveral  con- 
tracts therein  set  forth,  also  the  genuine- 
ness of  the  two  letters  annexed  to  the  peti- 
tion of  opponent,  and  that  tbe  decedent  ever 
gave  to  said  Murphy  a  note  for  tbe  sum  of 
$1,100  or  any  other  sum,  and  averred  that  If 
any  such  note,  purporting  to  have  been  given 
by  her,  was  ever  made,  it  was  a  forgery.  The 
answer  further  represents  that  the  opponent 
was  the  tenant  of  the  square  of  ground  and 
residence  thereon  at  the  low  rental  of  $12 
per  month;  that  the  filling  done  on  tbe  prem- 
ises was  for  the  benefit  of  tbe  tenant  and  at 
his  own  expense,  including  the  replacing 
of  the  fences;  that  the  repairs  to  the  resi- 
dence were  at  the  expense  of  the  tenant,  tbe 
decedent  to  furnish  the  materials;  and  that 
the  painting  of  the  storehouse  was  done  un- 
der a  verbal  contract  for  the  price  of  $4, 
which  was  paid. 

The  case  was  tried,  and  there  was  Judg- 
ment rejecting  the  opposition  with  costs. 
Andrew  Murphy,  the  opponent,  has  appealed. 

Tbe  Issues  before  us  are  purely  of  fact, 
and  the  burden  of  proof  Is  on  the  opponent 
The  question  to  be  solved,  on  the  voluminous 
record  before  us,  la  whether  the  appellant 
has  made  out  bis  case  by  a  clear  preponder- 
ance of  the  evidence. 

In  the  year  1899  Andrew  Murphy  leased 
by  the  month  from  tbe  Widow  Frigerlo  a 
square  of  ground,  with  a  small  residence 
thereon,  situated  in  the  rear  of  the  city  of 
New  Orleans.  The  rental  price  was  $12  per 
month.  Opponent  alleges  that  about  April 
15,  1899,  Mrs.  Frlgerio  made  a  verbal  con- 
tract with  him  to  fill  said  square,  and  all 
the  ponds  and  ditches  therein,  for  the  lump 
price  of  $1,000,  and  that  this  contract  was 
confirmed  by  a  letter  dated  April  16,  1899. 
This  letter  was  proved  by  direct  and  circum- 
stantial evidence  adduced  in  the  court  below 
to  t>e  a  clumsy  forgery. 

Opponent  alleges  that  by  letter  of  date 
March  8,  1905,  Mrs.  Frlgerio  acknowledged 
that  she  owed  him  $1,100  for  filling  the 
square  and  other  work,  and  promised  to 
bring  him  a  note  in  a  few  days.  The  evi- 
dence shows  that  this  letter  was  also  a  for- 
gery of  the  crudest  kind. 

Opponent  testified  that  be  received  both 
these  letters  by  mall,  but  he  did  not  swear 
that  either  is  In  the  handwriting  of  Mrs. 
fVIgerio.  According  to  his  testimony,  tbe 
opponent  kept  the  letters  but  destroyed 
the  envelopes. 

Opponent  alleges  that  on  or  about  March  3, 
1905.  Mrs.  Frlgerio  gave  him  a  note  for 
$1,100,  which  was  subsequently  lost.  Tbe 
opponent  and  bis  brother  testified  that  about 
said  date  Mrs.  Frlgerio  visited  the  leased 
premises,  and  saying,  "I  have  brought  you 
tbe  note,"  presented  to  him  a  sheet  of  paper 
on  which  was  written: 

"I  recognize  to  owe  to  Mr.  Andrew  Mnrpby 
'iic  amount  of  eleven  hundred  dollars  for  work 
done  for  me.'' 


Mrs.  Frlgerio  died  in  March,  1906.  Oppo- 
nent testlfled  that  he  lost  the  note  shortly 
after  the  death  of  Mrs.  EVigeiio.  The  losa 
was  not  advertised  until  a  year  lat».. 

The  opponent  paid  $12  per  month  rent  un- 
til April,  1905,  and  thereafter  $15  per  month. 
After  the  death  of  Mrs.  Frlgerio,  opponent 
at  one  time  paid  $90  in  advance  for  six 
months'  rent,  and  continued  to  pay  rent  un* 
til  the  premises  were  sold  at  public  auctloa 

Mrs.  Frlgerio  died  at  the  age  of  68,  leav' 
Ing  an  estate  exceeding  $100,000  in  value. 
She  was  well  educated,  and  was  a  good  busi- 
ness woman.  Her  husband  was  a  dealer  in 
optical  instruments.  When  be  died,  many 
years  ago,  his  widow  took  charge  of  the  busi- 
ness and  conducted  it  successfully.  A  daugh- 
ter end  a  son  assisted  her,  and  were  familiar 
with  all  her  business  affairs.  Both  testified 
that  they  wwe  present  when  the  allied 
contract  for  filling  the  square  was  made,  and 
that  the  only  agreement  or  understanding  on 
the  subject  was  that  the  lessee  would  be  per- 
mitted to  fill  with  mud  excavated  from  the 
Claiborne  street  canal,  at  his  own  expense, 
for  his  own  purposes,  and  Mrs.  Ftigerio  was 
to  obtain  a  permit  to  use  the  dirt  Such  a 
permit  was  obtained  on  April  14.  1899.  The 
opponent  desired  to  cultivate  ihe  square, 
and  the  excavated  soil  was  useful  as  a  fer- 
tilizer as  well  as  a  filling  for  low  places.  The 
square  had  already  been  ditched  for  drainage 
purposes.  According  to  opponent's  testimony, 
he  commenced  the  work  of  filling  in  1890, 
and  completed  it  In  March,  1905.  He  was  a 
carpenter  and  painter  by  trade,  and  could 
devote  only  bis  spare  time  to  the  work  of  fill- 
ing. His  version  is  that  the  work  was  to  be 
done  to  suit  his  convenience,  and  the  owner 
waited  patiently  for  six  years  for  the  eon- 
tractor  to  complete  the  Job.  According  to 
the  opponent's  testimony,  Mrs.  Frlgerio  not 
only  made  such  a  foolish  contract,  but  also 
agreed  to  sell  him  the  place  for  $3,000  when 
all  the  work  done  by  him  for  her  should 
amount  to  $2,000,  the  balance  of  $1,000  to 
bear  15  per  cent  per  annum  interest.  This 
very  extraordinary  and  improbable  agree- 
ment was  not  evidenced  by  any  written  in- 
strument or  memorandum,  l^e  letter  of 
April  15,  1899,  was  forged  for  the  purpose  of 
evidencing  the  alleged  original  agreement  of 
Mrs.  Frlgerio  to  pay  $1,000  for  filling  the 
square.  The  letter  of  March  S,  1905,  was 
forged  for  the  purpose  of  evidencing  that 
Mrs.  Frlgerio  owed  the  opponent  $1,100  and 
had  promised  to  give  him  a  note  for  the 
said  amount    These  letters  read  as  follows ; 

"New  Orleans  April  15,  1899. 
"Mr.  Andrew  Murphy:  I  have  gotten  the 
Permission  to  haul  the  ground  from  the  Clai- 
borne hill  you  can  Start  tbe  work  has  you  have 
Proimmis  me  the  contract  is  to  fill  up  all  Pounds 
and  ditches  and  all  over  the  square  and  the 
banquett  you  have  Proimmis  me  to  do  the  work 
first  class  for  the  amonnt  of  one  thonBand  dol- 
lars. Oath.  Frigerio." 

"New  Orleans  March  S,  1905. 
"Mr.   Andrew  Murphy:     I  have  ordered   the 
lumber  for  tbe  fence  Please  be  very  careful  to 
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Pat  it  on  the  S«rere  line  on  Robenon  St  IX 
be  at  Toar  honse  in  a  few  days  to  see  if  the  work 
it  well  done  at  the  same  time  II  bring  the  note 
tliat  I  have  Proimmissed  you  I  have  made  the 
account  of  eleven  hundred  dollars  that  have 
•we  yon  until  now  you  have  prolmmised  me  if  I 
would  ^ive  you  a  lease  for  seven  years  that  yon 
was  willing  to  Pay  $15.00  your  lease  starts  in 
April  190^  Cath.  Frigerio." 

The  lumber  referred  to  was  purchased  on 
July  14,  1904,  as  shown  by  tbe  bill  rendered 
at  tbe  time. 

By  whom  these  crude  forgeries  were  per- 
petrated is  not  shown  by  tbe  evidence.  They 
were,  however,  produced  by  the  opponent, 
and  bis  case  rests  on  them  as  confirming  ver- 
bal contracts  made  with  a  dead  woman. 
Discarding  these  documents,  the  preponder- 
ance of  the  evidence,  and  the  probabilities 
of  the  case,  are  against  tbe  theory  that  any 
sucb  contract  was  made.  Even  against  a 
living  person,  the  testimony  of  a  single  cred- 
ible witness  is  per  se  insufficient  to  show  a 
verbal  contract  involving  more  than  |500  In 
value.  Rev.  Civ.  Code,  art  2277.  Moreover, 
it  lias  been  repeatedly  held  by  this  court  that 
the  extrajudicial  admissions  of  a  dead  per- 
son are  the  weakest  of  all  evidence,  and  in 
most  instances  such  testimony  is  scarcely 
worthy  of  consideration.  Bodenhelmer  v. 
Bodenheimer,  85  La.  Ann.  1007.  The  oppo- 
nent was  contradicted  on  a  nimiber  of  ma- 
terial points  by  the  son  and  daughters  of 
Mrs.  Frigerio.  His  story  is  highly  improba- 
ble in  itself,  and  abounds  In  inconsistencies 
and  contradictions.  His  credit  is  necessarily 
affected  by  the  fact  that  be  relies  on  forged 
documents,  which  must  have  been  manufac- 
tured in  his  Interest  The  existence  of  the 
alleged  lost  note  as  tbe  work  of  Mrs.  Fri- 
gerio rests  on  tbe  testimony  of  opponent  and 
his  brother.  The  latter  never  read  the  al- 
leged note,  but  testified  that  Mrs.  Frigerio 
about  March.  1905,  came  into  his  brother's 
kitchen  and  said: 

"Well.  Mr.  Murphy,  I  have  brought  you  what 
you  asked  me  for,  and  I  suppose  yon  will  be 
■atisGed." 

Then  she  opened  a  paper  and  read  it : 

**I  recognize  that  I  owe  to  Mr.  Murphy  the 
fom  of  eleven  hundred  dollars  for  work  done 
for  me." 

His  brother  said: 

"I  am  mncb  obliged  to  yon,  and  I  will  call  the 
man  in  the  yard  to  sign  it." 

Then  Mrs.  Frigerio  said: 
"Isn't  tills  satisfactory  to  youT* 

And  so  his  brother  took  tbe  note  and  said 
no  more.  The  memory  of  this  witness  was 
phonographic  In  accuracy  and  retentiveness. 

The  district  Judge,  in  rejecting  the  demand 
of  the  <^ponent,  necessarily  refused  to  give 
credit  to  the  story  Just  related.  In  addi- 
tion to  the  evidence,  both  direct  and  cir- 
cumstantial, tending  to  show  that  Mrs.  Frl- 
terio  never  made  the  alleged  contracts  on 


wbldi  the  alleged  note  was  supposed  to  be 
based,  there  Is  direct  and  positive  evidence 
that  Mrs.  Frigerio  in  March,  1905,  was  in 
feeble  health  and  physically  unable,  without 
assistance,  to  visit  the  leased  premises,  some 
eight  squares  distant  from  the  nearest  street 
car  line. 

We  have  read  with  care  the  voluminous 
evidence  adduced  on  the  trial  below,  and 
are  not  prepared  to  say  that  the  trial  Judge 
erred  in  his  conclusions.  The  three  minor 
Items  claimed  by  opponent  rest  on  his  unsui)- 
ported  testimony.  As  to  the  item  of  $25  for 
painting.  It  is  shown  that  opponent  agreed 
to  do  the  job  for  $4,  which  was  paid.  As 
for  the  fence  Item  of  $60,  It  la  shown  that 
deceased  agreed  to  furnish  the  lumber  and 
the  opponent  to  do  the  work.  As  to  the 
item  of  $100  for  painting  and  carpenter 
work,  it  Is  shown  that  a  part  is  for  repairs 
which  the  opponent,  as  tenant,  agreed  to 
make,  and  the  balance  was  for  work  on  the 
honse  of  a  third  person.  No  daim  was 
made  on  any  of  tbe  items  sued  for  while 
Mrs.  Frigerio  was  living.  The  pretended 
agreement  to  sell  tbe  premises  is  tbe  only 
excuse  offered  for  the  failure  of  the  opponent 
to  demand  payment  or  a  settlement  during 
the  lifetime  of  Mrs.  Frigerio. 

Judgment  affirmed. 


(122  1a.  SSI) 

No.   17,091. 

GOLDSMITH  v.  VIRGIN. 

(Supreme  Court  of  Louisiana.    Jan.  18,  1909.) 

1.  Pleading  (J  228*)— Exokptions— No  Causi 
or  ArTioN. 

An  exception  of  "no  cause  of  action"  is 
separate  and  distinct  from  an  exception  of 
"vagneness  and  Insufficiency  of  allegations."  An 
exception  of  "no  cause  of  action,"  if  sustained, 
will  bring  about  a  dismissal  of  the  suit ;  while 
an  exception  of  "vagueness  and  insufficiency  of 
allegation"  will,  if  sustained,  result  in  an  order 
to  the  plaintiff  to  amend  his  pleadings  and 
make  them  more  definite. 

[E>d.  Note.— For  other  cases,  see  Pleading, 
Dec  Dig.  {  228.*] 

2.  Pleading  (|  228*)— Bxckption— No  Oaubb 
OF  Action. 

On  an  exception  of  no  cause  of  action,  the 
allegations  of  the  petition  are  to  be  taken  as 
tme.  If,  on  tbe  assumption  that  on  trial  of 
the  case  plaintiff  has  established  all  the  allega- 
tions of  his  petition  by  proof,  an  application  of 
the  law  Invoked  by  him  to  those  facts  would  en- 
title him  to  a  Judfpnent,  it  cannot  be  said 
that  his  petition  discloses  "no  cause  of  action," 
though  It  be  faulty  for  vagueness. 

[EM.  Note. — For  other  cases,  see  Pleading, 
Cent.  Dig.  M  586,  590;   Dec.  Dig.  {  22&*] 

(Syllabus  by  the  Court) 

Appeal  from  Civil  District  C!ourt,  Parish  of 
Orleans ;  John  St  Paul,  Judge. 

Action  by  Mary  Goldsmith  against  U.  J. 
Virgin.  Judgment  for  defendant,  and  plain- 
titr  appeals.    Reversed  and  remanded. 

Benjamin  Rice  Forman,  for  appellant  Mer- 
rick &  Lewis,  for  appellee. 


*For  other  eaaes  see  same  tivle  and  section  NtlMBER  In  Dec.  *  Am.  Digs.  1907  to  data.  It  Reporter  Indnaa 
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NICHOLLS,  J.  The  plaintiff  appeals  from 
a  Judgment  dismissing  her  demand  upon  an 
exception  of  no  cause  of  action.  The  petition 
filed  by  her  contained  the  following  allega- 
tions: 

'That  U.  J.  Virgin  owes  to  her  82,162,  be- 
cause, on  the  17th  of  August,  1906,  the  said  U. 
J.  Virgin  leased  to  petitioner  the  premises  No. 
135  South  Rampart  street,  t>etweeD  Canal  and 
Tulane  avenue,  from  the  1st  of  September,  1906, 
to  the  31st  of  August,  1907,  as  appears  by  the 
written  instrument  filed  in  No.  83,676,  dvil  dis- 
trict court. 

"That  it  was  well  known  to  the  said  U.  J. 
Virgin  that  the  said  property  was  leased  for  the 
purpose  of  lieeping  a  boarding  house  and  fur- 
nished rooms.  Both  the  situation  of  the  prop- 
erty and  the  use  to  which  it  had  been  previously 
put  was  for  that  purpose,  and  the  fact  was  well 
known  to  U.  J.  Virgin.  That  U.  J.  Virgin 
guaranteed  petitioner  against  all  the  vices  and 
defects  of  the  thing,  to  wit,  the  property  afore- 
said, which  might  prevent  its  being  used,  not 
only  against  those  vices  and  defects  which  ex- 
isted at  the  time  when  the  lease  was  made,  but 
those  which  have  arisen  since,  and  was  bound,  if 
any  loss  should  result  to  petitioner  from  the 
vices  and  defects,  to  indemnify  petitioner  for  the 
same  under  article  2695  of  the  Revised  Civil 
Code. 

"That  from  the  Ist  of  December,  1906,  the 
said  leased  premises,  through  vices  and  defects 
which  arose  through  no  fault  of  petitioner,  or 
from  any  cause  through  which  she  was  responsi- 
ble, became  totally  unfit  for  the  purpose  for 
which  the  property  was  leased,  and  entirely  un- 
inhabitable, and  she  was  obliged,  for  fear  of  the 
property  falling  down  on  her  and  for  fear  of  her 
life,  to  move  out,  as  it  became  dangerous,  and 
she  was  realizing  at  the  time  a  gross  revenue  of 
$539  per  month,  and  her  total  expenses  were 
.$326  per  month,  and  her  net  revenue  from  the 
business  aforesaid  for  which  she  leased  the 
premises  was  $213  per  month,  so  that  her  total 
loss  of  profits  of  her  business  for  which  U.  J. 
Virgin  is  bound  to  indemnify  her  amounts  to 
$2,162. 

"That,  besides  such  loss  of  profits,  her  prop- 
erty and  furniture  in  the  said  building  were 
ruined  as  follows: 

One  oil  painting  worth $100  00 

Her  iron  beds  were  damaged 6  00 

Ber  carpets  were  damaged  amount- 
ing to  15  00 

One  room  of  matting  was  damaged 
to  amonnt  of 6  00 

$125  00 

—and  that  petitioner  has  made  demand  for  said 
damages  in  vain. 

"In  view  of  the  premises,  petitioner  prays  that 
D.  J.  Virgin  be  cited  to  appear  and  make  an 
answer  hereto,  and  Ije  condemned  to  pay  peti- 
tioner the  sum  of  $2,162,  with  5  per  cent,  inter- 
est from  judicial  demand  until  paid,  and  for 
costs  and  for  general  relief." 

The  decisions  upon  which  defendant  relies 
were  not  rendered  on  sustaining  an  exception 
of  "no  cause  of  action,"  but  in  cases  which 
were  tried  on  the  merits  upon  their  special 
facts  as  disclosed  by  evidence  received  on 
the  trial. 

On  an  exception  of  no  cause  of  action,  the 
allegations  of  the  petition  are  to  be  taken  for 
true,  and.  If  taken  as  true,  plaintiff  could  le- 
gally recover  a  Judgment  on  them  as  pray- 
ed for,  the  exception  should  be  overruled 
and  the  parties  referred  to  a  trial  on  the 
merits  for  the  determination   of   their   re- 


spective rights  and  obligations.  The  plaintiff 
in  her  petition  declares  upon  a  contract  of 
lease  between  herself  and  the  defendant,  the 
time  of  commencement  of  the  lease  is  given, 
also  the  date  of  its  expiration,  and  from 
plaintiff's  petition  it  appears  that,  when  her 
demand  was  made,  the  lease  had  ended.  The 
thing  leased  Is  described.  The  purpose  for 
which  the  building  was  leased  is  declared  to 
have  been  known  to  the  lessor.  The  lessor's 
warranty  obligations  under  the  law  are  set 
out  It  Is  declared  that  during  the  lease  the 
leased  premises,  through  vices  and  defects 
which  arose  through  no  fault  of  the  lessee, 
became  totally  unfit  for  the  purpose  for 
which  the  property  was  leased,  and  entirely 
uninhabitable,  and  she  was  obliged,  for  fear 
of  her  life,  to  move  out,  as  it  became  danger- 
ous. Plaintiff  then  set  out  that  she  was 
realizing  at  the  time  from  her  business  a 
gross  revenue  of  $539  per  month,  and  her  net 
revenues  per  month  were  $213  per  month,  so 
that  her  total  loss  of  profits  from  her  busi- 
ness was  $2,162. 

In  addition  to  stating  her  loss  from  dep- 
rivation of  profits,  she  set  out  her  loss  from 
specific  articles  belonging  to  her  having  been 
ruined,  and  she  states  their  value,  and  how 
much.  She  likewise  declares  that  she  had 
made  amicable  demand  In  vain.  If  those  al- 
legations were  true,  plaintiff,  on  proving  them 
to  the  court,  was  entitled  to  a  Judgment. 

Defendant  objects  that  the  damages  claim- 
ed were  consequential  damages,  and  the  prof- 
its demanded  are  unearned  profits ;  but  while 
consequential  damages  cannot  always  be  re- 
covered, plaintiff  may  legally  demand  that 
that  character  of  damages  "is  Justly  due  to 
her."  Code  Prac.  art  1.  They  are  legally  de- 
mandable  against  the  lessee  when  they,  to 
his  knowledge,  would  be  the  natural  and 
proximate  result  of  the  cause  of  Injury  set 
out  and  when  In  point  of  fact  they  have  been 
suffered  from  that  cause.  Article  1934,  Rev. 
Civ.  Code,  par.  1,  and  article  1943. 

Whether,  in  this  particular  case,  plaintiflT 
on  the  trial  can  make  good  her  claim  on  that 
score,  will  depend  upon  the  evidence  adduced, 
but  for  the  purposes  of  an  exception  of  "no 
cause  of  action"  we  must  assume  that  un- 
der the  evidence  which  she  will  Introduce, 
plaintiff  can  make  the  necessary  showing. 
Defendant  objects  additionally  that  unearned 
profits  are  not  legally  demandable.  That 
contention  Is  one  not  sustainable  In  law,  for 
article  1934  of  the  Revised  Civil  Code  ex- 
pressly declares  that  damages  resulting  frona 
a  breach  of  contract  are  the  loss  which  "he 
has  sustained"  and  "the  profit  of  which  he 
has  been  deprived."  It  may  happen  in  some 
particular  case,  on  the  evidence  Introduced 
on  the  trial,  that  the  profits  claimed  are  too 
remote,  too  uncertain  or  speculative,  to  fur- 
nish the  basis  for  a  Judgment ;  but  a  conclu- 
sion to  that  effect  Is  one  to  be  reached,  not 
by  disposing  of  an  exception,  but  after  a 
trial  on  the  merits  and  after  evidence  addoo- 
ed  by  the  plaintiff  in  support  of  ber  claLiu. 
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Bat  says  defendant,  plaintiff  Cannot  reach 
the  point  of  introducing  evidence  In  support 
of  her  demands,  for  ttie  reason  that  defend- 
ant can  successfully  oppose  the  Introduction 
In  support  of  the  same,  for  the  reason  that 
plaintiff  In  her  petition  does  not  specify  how 
her  rights  accrued,  nor  set  out  specifically 
the  time,  place,  and  circumstances  under 
which  the  damages  claimed,  arose;  in  other 
words,  "show"  that  she  has  a  cause  of  action. 

It  may  be  that  on  the  trial  of  this  case  the 
plaintiff  may  meet  with  opposition  to  the 
introduction  of  testimony  In  support  of  her 
demands,  but  should  this  occur  it  must  be 
based  on  an  exception  entirely  different  from 
one  of  "no  cause  of  action."  It  will  have  to 
be  under  an  exception  of  "vagueness  and  In- 
BTifflclency  of  allegation,"  which.  If  found  well 
grounded,  will  be  followed  by  an  order  to 
plaintiff  to  amend  her  petition  and  to  make 
It  more  specific;  whereas,  the  sustaining  of 
an  exception  of  "no  cause  of  action"  would 
cause  the  demand  to'  be  dismissed  as  one 
"not  amendable." 

The  most  that  can  be  said  by  way  of  objec- 
tion to  plalntifTs  petition  is  that  defendant 
Is  entitled  to  know,  in  a  manner  more  def- 
initely stated  than  plaintiff  has  done,  the 
time,  place,  and  circumstances  from  which 
and  under  which  the  damages  alleged  to 
have  been  sustained  by  her  have  arisen.  De- 
fendant does  not  ask  that  plaintiff  amend 
her  petition,  but  prays  that  plaintiff's  suit 
be  dismissed. 

PlaintlfTs  action  Is  based  npon  the  provi- 
sions of  articles  2692  and  2695  of  the  Revised 
Civil  Code. 

We  very  recently.  In  Lozare  Levy  v.  Mad- 
den, 116  La.  378,  40  South.  767,  said: 

"The  cansa  causans  was  warrazited  against 
by  the  lessor.  We  cannot  construe  article  2700 
ao  as  to  nullify  the  lessor's  warranty  as  provid- 
ed In  article  2C95." 

For  the  reasons  herein  assigned,  it  is  here- 
by ordered,  adjudged,  and  decreed  that  the 
Judgment  appealed  from  be,  and  the  same  Is 
hereby,  annulled,  avoided,  and  reversed,  and 
It  Is  now  adjudged  and  decreed  that  the  ex- 
ception that  plaintiff's  petition  discloses  no 
cause  of  action  be  overruled;  that  this  cause 
be  remanded  to  the  district  court  and  rein- 
stated on  the  docket,  and  there  be  proceeded 
wltti  acordlng  to  law. 
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No.  17,187. 


Bncceasion  of  WESTFBLDT. 

fSapreme  Court  of  Louisiana.    Jan.  18,  1909.) 

1.  Taxation   (f  861»)  —  Inhebitancb  Tax  — 
Retboactive  Effect. 

Tbe  provisions  of  the  Constitution  nnd  the 
statutes  touching  tbe  liability  for  an  inherit- 
ance tax  do  not  extend  to  or  reach  back  to  con- 
ditions anterior  to  the  Constitution  itself.    The 


Constitution  looked  to  the  present  and  to  the 
future,  and  not  to  the  past. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent.  Dig.  §  1676 ;  Dec  Dig.  }  861.»] 

2.  Taxation  H  868*)— "Inhebitakci:"  Tax— 
Reai,  Estate  in  Another  State. 

The  inheritance  tax  law  unquestionably 
deals  with  a  Louisiana  succession  alone,  and 
with  the  right  and  privilege  which  has  been  con- 
ferred upon  tbe  heirs  and  legatees  therein  or  re- 
ceiving by  inheritance  under  the  laws  of  Lou- 
isiana (Acts  1906,  5.  173,  Act  No.  109).  The 
word  "inheritance"  in  tbe  first  and  second  sec- 
tions of  the  act  must  in  the  application  of  the 
law  be  held  to  have  the  same  meaning  and 
scope.  The  heirs  and  legatees  of  P.  M.  West- 
feldt  do  not  receive  by  inheritance  under  the 
laws  of  Louisiana  tbe  real  estate  situated  in 
North  Carolina. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  i$  1685,  1686 ;   Dec.  Dig.  §  868.»] 

3.  Taxation   (|   869*)  —  Inhebitanok  Tax  — 
Real  Estate  in  Anotheb  State. 

It  is  th£  right  and  privilege  conferred  upon 
the  heirs  and  legatees  ot  a  succession  of  receiv- 
ing by  inheritance  which  is  the  basis  upon  which 
the  inheritance  tax  rests.  The  Legislature  must 
reasonably  be  supposed  to  have  measured  the 
burden  imposed  for  the  rights  and  privil^es 
granted  by  the  extent  of  the  rights  and  privi- 
leges which  it  has  itself  conferred,  and  not  upon 
that  which  has  been  conferred  by  the  laws  of 
another  state. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  J  1688;   Dec  Dig.  |  869.»] 

(Syllabus  by  the  Court) 

Appeal  from  Civil  District  Court,  ParlSb 
of  Orleans;  Thomas  C.  W.  Ellis,  Judge. 

Motion  in  tbe  matter  of  tbe  Succession  of 
Patrick  M.  Westfeldt,  deceased,  by  his 
widow,  praying  that  Thomas  Connell,  clerk 
of  the  civil  district  court,  ex  officio  collector 
of  the  Inheritance  tax,  show  cause  why  he 
should  not  receive  a  certain  sum  In  full  set- 
tlement of  the  inheritance  tax  due  from  the 
estate  of  Patrick  M.  Westfeldt,  deceased. 
From  the  Judgment  fixing  the  amount  of  the 
tax.  C<HineIl  appeals.  Amended,  and,  as 
amended,  affirmed. 

Mark  Mayo  Boatner,  for  appellant  Mo 
Closkey  &  Benedict  for  appellee. 

Statement  of  the  Case. 

NICHOLLS,  C.  J.  Patrick  M.  Westfeldt  a 
resident  of  New  Orleans,  was  survived  by 
a  widow  and  three  children. 

His  will  bequeathed  a  third  of  his  property 
to  his  widow,  and  to  his  children  the  residu- 
um In  equal  portions.  Hhs  estate  situated 
In  the  state  of  Louisiana  consisted  of  the 
following : 

Stocks   valued   at $26,585 

Bonds  valued  at 9,810 

Interest  in  real  estate  valued  at 2,200 

Household  furniture 670 

Cash 4,921 


Total  value $44,186 

The  deceased  left  also  a  large  quantity 

of  real  estate  situated   in  North  Carolina. 

Of  property  left  In  Louisiana  the  legacy 
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amounts  to  $14,728.66,  and  the  share  of  each 
of  the  children  to  $9,819.23.  Including  their 
Interest  In  the  North  Carolina  real  estate, 
the  children  inherit  more  than  $10,000  each. 
Among  the  assets  of  the  succession  In  Loui- 
siana is  an  undivided  Interest  appraised  at 
$600  In  a  parcel  of  real  estate,  in  respect  to 
which  It  was  admitted: 

"That  the  inscriptions  In  the  tax  collector's 
office,  the  city  treasurer's  office,  aiid  the  office 
of  the  recorder  of  mortgages  for  the  state  tax 
of  1878  and  the  city  Ux  of  1883  (thereou)  were 
canceled  under  a  judgment  dated  October  7, 
1881,  on  a  rule  taken  in  the  matter  of  the  Suc- 
cession of  B.  Charles,  former  owner  of  the 
said  property,  •  •  •  and  that  the  grounds 
on  wnicb  the  said  judgment  was  prayed  for 
were  that  the  assessments  of  the  said  property 
for  said  years  were  lusufficieut,  that  toe  same 
were  in  the  name  of  a  person  deceased,  that 
the  description  therein  was  not  sufficient  to 
identify  the  property,  and  that  the  said  taxes 
were  prescribed. 

On  the  6tb  of  March,  1908.  a  motion  was 
made  in  the  matter  of  said  succession  by  Mrs. 
Westfeldt,  widow  in  community  of  P.  M. 
Westf  eldt,  and  as  the  natural  tutrix  of  her  mi- 
nor child  Jane  McC.  Westfeldt,  and  by  Louisa 
B.  Ogden,  dative  tutrix  of  Patrick  M.  West- 
feldt and  Lula  Westfeldt,  children  of  P.  M. 
Westfeldt  by  a  former  marriage,  in  which  the 
movers  suggesting  to  the  court  that  the  es- 
tate of  the  deceased  consisted  of  the  fol- 
lowing assets  (describing  the  assets  as  here- 
inbefore given)  valued  at  $44,186  ;  that  un* 
der  the  will  one-third  goes  to  the  widow  as 
legatee,  to  wit,  $14,728,  leaving  a  balance 
to  the  three  minor  heirs  of  $29,458,  or  the 
share  of  each  heir  $9,819.23,  less  than  the 
minimum  amount  assessable  for  inheritance 
tax  under  the  statute;  and  suggesting  fur- 
ther that  the  stock  in  the  Hlbemla  Bank  & 
Trust  Company,  amounting  to  $6,330,  Is  ex- 
empt, and  the  real  estate,  amounting  to 
$2,200  is  also  exempt,  making  a  total  of 
$28,080,  of  which  said  widow  as  legatee  re- 
ceived one-tlilrd,  or  $2,860,  which  Is  to  t>e 
deducted  from  her  share  of  said  estate,  $14,- 
728,  thus  leaving  a  balance  of  $11,868,  on 
which  alone  an  inheritance  tax  of  6  per 
cent  Is  due,  to  wit,  $693.40;  prayed  that 
Thomas  Connell,  clerk  of  the  dvll  district 
court,  ex  ofBdo  tax  collector  of  the  inheri- 
tance tax,  be  ordered  to  show  cause  why  he 
should  not  receive.  In  full  settlement  and 
satisfaction  of  the  inheritance  tax  due  by 
the  estate  of  Patrick  M.  Westfeldt,  the  said 
sum  of  $693.40. 

The  court  ordered  a  rule  on  Thomas  Con- 
nell to  issue  as  prayed  for.  On  the  trial  of 
the  rule,  the  district  court  rendered  Judg- 
ment fixing  the  sum  of  $618.40  as  the  inheri- 
tance tax  due  by  the  succession,  its  heirs. 
Instead  of  $575.40. 

The  Judge  assigned  the  following  reasons 
for  his  judgment: 

"I  find  that  property  inventoried  at  $500, 
being  a  lot  of  ground  bounded  by  (giviug  the 
description  of  the  lot],  escaped  taxation  for  the 
state  tax  of  1878  and  the  city  tax  of  1SS3  (i.  e., 
the  taxes  for  those  years  have  not  been  paid). 


"(1)  This,  it  seems  to  me,  makes  the  succes- 
sion liable  for  the  inheritance  tax  of  5  per  cent, 
on  the  value  of  the  property  as  inventoried, 
viz.,  $500,  or  a  tax  of  $2«5. 

"Escaping  taxation  because  of  Informalities 
in  assessment  when  the  duty  of  the  owner  was 
to  have  it  assessed  is  not  'paying  a  Jnst  pro- 
portion of  the  general  taxation.' 

"(2)  Careful  consideration  has  convinced  me 
that  the  land  of  the  successiou  situated  iu  the 
state  of  North  Carolina  is  not  subject  to  the 
inheritance  tax  levied  by  the  state  of  Louisiana. 

"It  is  true  the  title  of  the  heirs  of  the  de- 
ceased under  the  Inheritance  law,  or  by  the 
terms  of  his  will,  to  the  North  Carolina  lands, 
is  fixed  by  the  law  of  this  state:  but  that  title, 
quoad  the  land  situated  in  North  Carolina,  may 
be  subject  to  such  regulatious  as  the  law  of 
that  state  has  ordained  or  may  ordain,  and  the 
land  itself  is  subject  to  taxation,  by  that  state, 
alone.  It  may  or  may  not  be  the  subject  of 
an  inheritance  tax,  when  the  widow  and  heirs 
of  the  deceased  go  there  with  the  Louisiana 
evidence  of  their  title  to  claim  and  control  it. 

"The  courts  of  this  state  can  have  no  power 
of  administration  over  said  lands.  It  would 
seem  that  it  must  be  the  subject  of  an  ancil- 
lary administration  or  other  probate  proceed- 
ing In  the  court  of  North  Oaroliua  having  Ju- 
risdiction over  Its  situs. 

"On  the  consideration  of  well-settled  law, 
and  others  easily  suggested,  it  seems  to  me  that 
the  value  of  that  land  cannot  figure  in  arriving 
at  the  total  of  this  Louisiana  snccessiou,  on 
which  the  inheritance  tax  is  to  be  calculated. 

"If  the  property  In  North  Carolina  was  per- 
sonal property,  the  Louisiana  inheritance  tax 
might  attach  to  it  under  the  rule,  'Mobilia  per- 
sonam sequuntur,'  but  as  it  is  land,  subject  to 
taxation,  and  to  administration  and  general  do- 
mestic regulation  exclusively  by  the  law  and  ju- 
risdiction of  Its  sitns,  I  think  it  Is  beyond  the 
power  of  this  state  (Louisiana)  to  deal  with  it 
as  the  basis  for  the  imposition  and  collection 
of  an  inheritance  tax." 

The  clerk  of  the  civil  district  court,  as 
ex  officio  tax  collector  of  inheritance  taxes, 
has  appealed. 

Opinion. 

Act  109,  p.  173,  of  1906,  is  entitled: 

"An  act  to  carry  into  effect  articles  236  and 
236  of  the  Constitution  and  to  levy  taxes  solely 
for  the  support  of  the  public  schools  and  all  in- 
heritances, legacies  and  other  donations  mortis 
causa,  to  provide  exemption  therefrom,  to  pre- 
scribe the  manner  of  collecting  the  same,  to 
fix  the  fees  of  attorneys  and  commissions  of 
tax  collectors  and  to  repeal  all  confiictins 
laws." 

Articles  236  and  236  of  the  ConstltuUoa 
of  1898  which  it  was  the  purpose  of  that 
act  to  "carry  into  effect"  were  as  follows: 

"Art.  235.  The  Legislature  shall  have  power 
to  levy  solely  for  the  support  of  the  public 
schools,  a  tax  upon  all  inheritances,  legacies, 
and  douations;  provided  no  direct  inheritance, 
or  donation  to  au  ascendant  or  descendant,  be- 
low ten  thousand  dollars,  in  amount  of  value 
shall  be  so  taxed,  provided  further,  that  no  such 
tax  shall  exceed  three  per  cent  for  direct  iD- 
heritances  and  donations  to  ascendants  or  de- 
scendants and  ten  per  cent  for  collateral  in- 
heritances provided  bequests  to  educational, 
religious  or  charitable  institutions  shall  be  ex- 
empt from  the  tax. 

"Art.  236.  The  tax  provided  f(}r  in  the  pre- 
ceding article  shall  not  be  enforced  when  the 
property  donated  or  Inherited  shall  have  borne 
its  just  proportion  of  taxes  prior  to  the  time  of 
such  donation   or  inheritance." 
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The  nrst  section  of  Act  No.  109  of  1906 
declares  that: 

"There  is  now  and  shall  hereafter  be  leried 
solely  for  the  support  of  the  public  schools  on 
an  inheritances,  legacies  and  other  donations 
mortis  causa,  to  or  in  favor  of  the  direct  de- 
icendauts  or  ascendants  of  the  decedent,  a  tax 
of  tn-o  per  centum,  and  on  all  such  inheritances 
or  dispositions  to  or  in  favor  of  the  collateral 
relatives  of  the  deceased  or  strangers,  a  tax  of 
ftve  per  centum  on  the  amoout  of  the  actual 
cash  value  thereof,  at  the  time  of  the  death 
of  the  decedenL" 

Section  2  provides  that  said  tax  shall  not 
be  imposed  In  the  following  cases: 

(a)  On  any  Inheritance,  legacy,  or  other 
donation  mortis  causa  to  or  in  favor  of  any 
ascendant  or  descendant  of  the  decedent 
below  $10,000  In  amount  or  value. 

(b)  On  any  legacy  or  other  donation  mortis 
causa  to  or  in  favor  of  an  educational,  rell- 
^008,  or  charitable  institution. 

(c)  When  the  property  Inherited,  bequeath- 
ed, or  donated  shall  have  borne  its  Just 
prt^ortlon  of  taxes  prior  to  the  time  of  such 
donation  or  inheritance. 

The  syllabua  of  appellees'  brief  la  as  fol- 
lows: 

"The  overwhelming  weight  of  authority  is 
that  the  inheritance  tax  is  a  special  tax,  and, 
being  such,  most  be  construed  strictly  against 
the  Kovemment,  and  favorably  to  the  taxpayer, 
M>  that  citizens  cannot  be  subjected  to  nxicial 
burdens  without  clear  warrant  of  law.  27  Am. 
&  Ebg.  Ekicy.  of  Law,  340;  Succession  of 
Swift.  137  N.  Y.  77,  32  N.  E.  1006,  18  L.  R 
A  709 :  State  ex  rel.  Foot  v.  Bazille,  97  Minn. 
11,  106  N.  W.  93,  6  Li  R.  A.  (N.  S.)  732  (sub- 
division 6). 

"There  is  nothing  in  the  dicta  laid  down  in 
te  Successions  of  Levy,  Kohu,  or  Pritdiard 
which   militates   against   this   rule. 

"(2)  Real  estate  situated  in  states  other  than 
Lonisiana  cannot  be  taken  into  consideration 
for  any  purpose  in  either  the  assessment  or 
calculation  of  an  inheritance  tax  imposed  by 
t  Louisiana  statute.  See  Swift  Case,  quoted 
above  (also  18  L.  R.  A.  709);  Am.  &  Eug. 
Ency.  of  Law,  347;  Bittinger's  EJstate,  129  Pa. 
338,  18  Atl.  132;  In  re  Handley,  181  Pa.  339, 
37  Atl.  587;  Council  v.  Crosby,  210  lU.  380^ 
71  N    EL  350 

"(S)  ArUdes  225,  235,  and  236  of  the  state 
Constitution  of  1898  were  adopted  contempo- 
raneously, and  must  be  coustrued  together. 
This  is  the  more  apparent  since  this  court  has 
already  found  'that  the  makers  of  the  Consti- 
tntion  of  1896  misapprehended  the  nature  of 
in  inheritance  tax.'  Succession  of  Kohn,  llS 
La.  76.  38  South.  898. 

"Hence,  sndi  a  construction  as  is  placed  by 
the  state  inheritance  tax  collector  upon  these 
articles,  which  would  impose  an  unequal,  an 
nmmiform  burden  because  of  discrimination  in 
amount  and  capacity  to  receive,  must  be  dia- 
comitenanced. 

"(Id  The  prepositions  'under'  and  'below'  have 
different  significations.  (See  Century  Diction- 
ary.) Hie  word  used  in  the  Constitution,  being 
"below,'  must  mean  that  a  tax  can  be  assessed 
•nly  on  the  complementary  part  of  a  donation 
above  $10,000. 

"The  interpretation  we  here  contend  for 
woold  make  said  tax  equal  and  uniform.  Com- 
pare Schwartz  v.  Ferris.  63  Ohio  St  314,  41 
N.  E.  .579.  30  L.  R.  A.  218  (subdivi.sion  3) ;  Drew 
V.  Tifft,  79  Minn.  175,  81  N.  W.  839,  47  L.  R. 
A.  525/re  Am.  St.  Rep.  446. 

"(5)  Where  property  has  been  assessed  con- 
tinaonaly  for  a  iwriod  of  87  years,  and  paid  its 


taxes  every  year  bnt  one,  which  a  former  own- 
er had  had  canceled  because  of  an  illegal  as- 
sessment, it  cannot  be  said  to  have  'borne  its 
just  proportion  of  taxation,'  to  justify  the  im- 
position of  an  inheritance  tax  upon  me  estate 
of  a  subsequent  deceased  owner  who  was  never 
personally  respousible  for  said  tax.  People's 
Homestead  v.  Garland,  107  La.  476,  31  South. 
892;  Succession  of  Mercier,  42  La.  Ann.  1145, 
8  South.  732,  11  L.  R.  A.  817." 

The  syllabus  on  behalf  of  the  appellant 
la  as  follows: 

"(1)  The  inheritance  tax  levied  by  Act  100  of 
1906  pursuant  to  article  235  of  ibe  Constitu- 
tion is  one  of  general  incident,  and  the  ex- 
emptions therefrom  established  by  the  act  and 
by  the  provlsious  of  the  Constitution,  like  all 
other  exemptions  from  taxation,  are  to  be 
strictly  construed.  This  proposition  is  stare 
decisis  in  Louisiana.  Succession  of  Levy,  116 
La.  877,  39  South.  37,  8  t..  R.  A.  (N.  S.)  1180; 
Succession  of  Kohn,  116  La.  71,  38  South.  898; 
Succession  of  Pritchard,  118  La.  887,  48  South. 
637. 

"(2)  Real  property  situated  beyond  the  ter- 
ritorial limits  of  the  state  cannot,  of  course, 
be  subject  to  taxation  by  the  state,  bnt  nothing 

firevents  the  Constitution  or  lawmaker,  in  fix- 
ug  the  value  below  which  inheritances  shall 
be  exempt,  from  taking  into  consideration  as 
well  the  property  situated  without  the  state 
as  within. 

"The  policy  and  object  of  the  Constitution 
and  the  statute  being  to  Impose  on  rich  heirs 
a  burden  of  taxation  from  which  they  relieve 

nr  ones,  it  is  immaterial,  for  the  purpose  of 
ermiuing  the  right  to  exemption,  where  the 
property  may  be  wliich  is  inherited.  The  ques- 
tion of  exemption  being  settled,  the  tax,  of 
necessity,  will  apply  to  the  inheritance  of  sndi 
property  only  as  it  devolves  on  the  heir  by  the 
effect  of  our  laws. 

"(3)  The  Constitution  (article  236)  and  the 
inheritance  tax  statute  (Act  No.  109  of  1906v 
i  2a)  exempt  all  inheritances  falling  to  ascend- 
ants or  descendants  'below  ten  thousand  dol- 
lars in  amount  or  value.'  It  is  not  said  of 
snch  inheritances,  $10,000  in  amount  or  value 
shall  be  exempt.  If,  therefore,  an  inheritance 
l>e  below  that  amount  or  value,  it  is  exempt; 
if  not  below,  it  falls  wholly  outside  the  exemp- 
tion, and  is  taxable.  Succession  of  Abadie, 
118  La.  708,  43  South.  806 ;  Gelsthorpe  v.  Pur- 
nell,  20  Mont.  299,  51  Pac.  287,  39  L.  R.  A. 
175;  Billings  v.  People,  189  111.  472,  59  N.  a 
798,  59  L.  R.  A.  807;  State  v.  Alston,  94  Tenn. 
674,  30  S.  W.  750,  28  L.  R.  A.  180;  Magoun 
V.  Bank.  170  U.  S.  288,  18  Sup.  Ct.  .594,  42 
L.  Ed.  1037;  Kuowlton  v.  Moore,  178  U.  S. 
55,  20  Sup.  Ct.  747,  44  L.  B3d.  969:  Plummer 
V.  Coler,  178  U.  8.  133,  20  Sup.  Ct  820,  44 
L.  Ed.  998. 

"(4)  Property  which  has  escaped  taxation 
has  not  borne  its  just  proportion  of  taxation. 
In  order  that  It  shall  have  borne  its  jnst  pro- 
portion of  taxation,  it  must  have  been  assessed 
and  the  taxes  paid.  Succession  of  Kohn,  116 
La.  71,  38  South.  898;  Succession  of  Levy, 
115  La.  385,  39  South.  37,  8  L.  R.  A.  (N.  S.) 
1180. 

"The  exemption  under  article  236  of  the  Con- 
stitution and  paragraph  '&  of  section  2  of  the 
statute  is  not  made  to  depend  on  the  perform- 
ance or  nonperformance  by  the  decedent  of  his 
duty  to  pay  taxes  during  his  ownership.  It 
is  not  said  that  the  sou  shall  be  exempt  from 
inheritance  tax  if  the  father  has  paid  all  his 
annual  taxes,  but  that  the  heir  shall  be  ex- 
empt provided  the  property  inherited  shsll 
have  borne  its  just  proportion  of  taxation.  The 
e-femption,  therefore,  results  not  from  a  char- 
acteristic of  the  decedent,  but  from  a  charac- 
teristic of  the  property  found  In  his  succession 
at  his  death.  Succession  of  Pritchard,  118  La. 
887,  43  South.  537." 
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The  first  question  to  which  we  direct  our 
attention  Is  the  one  submitted  to  us  for  de- 
cision by  the  appellants  in  a  prayer  for  an 
amendment  of  Judgment,  whether  or  not  the 
city  lot  valued  at  $500,  upon  which  the  state 
tax  for  1878  and  the  city  tax  for  1883  were 
not  paid,  has  to  be  Included  In  ascertaining 
the  amount  which  the  succession  must  reach 
in  order  to  make  the  Inheritance  tax  apply  to 
it,  for  the  reason  that  it  has  not  borne  Its 
Just  proportion  of  the  burden  of  taxation. 
It  Is  urged  on  the  part  of  the  collector  of  the 
tax  that  It  makes  no  difference  how  far 
back  in  the  past  the  failure  to  pay  taxes 
may  have  occurred,  nor  who  the  owners  of 
the  lot  may  have  been  at  that  time ;  that  the 
fact  Itself  that  it  escaped  taxation  controls 
the  situation.  Independently  of  time  or  own- 
ership or  cause. 

We  are  of  the  opinion  that  the  provisions 
of  the  Constitution  touching  liability  for  an 
inheritance  tax,  and  the  provisions  of  the 
statute  carrying  those  articles  of  the  Con- 
stitution into  effect,  do  not  extend  or  reach 
back  to  conditions  anterior  to  the  Constitu- 
tion itself;  that  the  Constitution  looked  to 
the  present  and  the  future,  and  not  to  the 
past 

In  Succession  of  Stauffer,  119  La.  70,  43 
South.  928,  this  court  said  that  the  statutes 
in  question  (the  same  remark  applies  to  the 
Constitution)  should,  if  possible,  be  not  con- 
strued so  as  to  give  them  retroactivity.  Were 
we  to  bold  otherwise,  there  would  be  no 
place  in  the  past  at  which  we  could  stop. 
We  cannot  assume  that  the  members  of  the 
convention  Intended  to  bring  about  such  un- 
reasonable results  as  would  follow  adopting 
the  construction  of  the  Constitution  and  the 
statutes  pressed  upon  us  when  they  can  be 
avoided  by  applying  the  well-recognized  rule 
of  construction  of  the  Constitution  and  stat- 
utes which  we  have  announced.  There  is 
nothing  in  the  language  of  the  Constitution 
which  would  lead  us  to  place  an  exceptional 
construction  upon  these  articles. 

The  next  question  we  take  up  for  discus- 
sion is,  whether  the  value  of  the  land  in 
North  Carolina  is  to  be  taken  into  considera- 
tion for  the  purpose  of  determining  the  value 
of  the  succession  of  Westfeldt. 

That  question  is  Important,  Inasmuch  as, 
by  the  Louisiana  inheritance  tax  law,  the 
value  of  the  succession  is  made  the  principal 
factor  upon  which  Is  made  to  depend  the  lia- 
bility of  the  heirs  and  legatees  therein  to 
pay  that  tax. 

In  presenting  the  position  taken  by  the  col- 
lector of  the  tax  on  that  question,  his  coun- 
sel say: 

"The  judge  of  the  district  court,  nnder  the 
persaasions  of  counsel's  ingenious  and  able 
pre.sentation.  has  fallen  into  the  misappreben- 
tiioD  that  argument  was  for  the  imposition 
of  a  tax  on  real  property  situated  beyond  the 
limits  of  the  state.  We  did  not  so  contend, 
and  that  is  not  a  necessary  and  logical  conclu- 
sion from  our  arBumeut.  We  are  perfectly 
well  acquainted  with  the  authorities  by  which 
it  is  settled  to  the  contrary,  and  regret  that  we 


were  understood  to  argue  such  ■  legal  ab- 
surdity. 

"What  w«  do  contend  is  that,  in  determining 
what  exemption  it  will  allow  from  taxation  on 
inheritances  subject  to  its  control,  a  Legisla- 
ture may  consider,  and  that  our  constitutional 
convention  and  Legislature  have  considered, 
the  whole  value  of  the  inheritance,  without  re- 
stricting the  operation  of  the  clauses  of  ex- 
emption to  the  property  situated  within  the 
state.  That  is  another  matter  entirely.  Coim- 
sel  will  point  out  as  a  fault  in  ttiis  ar^ment 
that  it  requires  a  more  extended  meaning  or 
application  to  be  given  the  word  Inheritance' 
in  section  2  of  the  act  than  to  the  same  word 
in  section  1.  Even  if  it  required  not  merely  a 
more  extended  but  a  different  application,  that 
would  not  apply  unsoundness.  No  rule  of  rhet- 
oric imposes  on  the  writer  of  laws  or  novels 
in  every  work,  or  in  every  chapter  or  sentence 
of  any  work,  or  clause  of  any  statute,  the  ue- 
cessitjr  of  always  using  but  one  of  the  varying 
meanings  of  our  elastic  E}nglish  words.  Words 
change  with  the  context,  and  with  equal  pre- 
cision mean  one  thing  in  one  place  and  another 
meaning  in  another  place.  But  we  have  here  a 
limitation  of  application,  not  a  difference  of 
meaning.  In  the  tirst  section  which  levies  the 
tax,  the  word  'inheritance,'  which,  being  with- 
out express  restriction,  is  broad  enough  to  in- 
clude the  acquisition  by  succession  of  a  mine 
in  Kamchatka  or  a  farm  in  South  Africa,  is 
yet  of  necessity  restricted  by  the  limits  of  the 
powers  of  the  state  over  persous  and  property. 

'"In  the  second  section — that  providine  for  ex- 
emption— the  word  is  again  used  without  ex- 
press restriction,  but  differently  from  the  levy- 
mg  section.  No  implied  bounds  can  be  set  to 
its  universal  application,  because  in  that  field 
the  power  of  the  state  is  without  limit. 

"Couusel  confesses  that  he  is  able  to  find 
but  one  case,  that  of  Connell  v.  Crosby,  210 
III.  392,  71  N.  B.  350,  which  he  can  ask  the  court 
to  take  as  authority  in  support  of  his  view. 

"In  that  case,  the  deceased  left  real  and  per- 
sonal property  in  Illinois,  and  real  property  in 
several  other  states.  The  Illinois  inheritance 
tax  applies,  like  ours,  only  to  the  residue  of 
the  estate  coming  to  the  heirs  after  payment 
of  the  debts,  not  to  the  gross  estate.  The  de- 
ceased owed  debts,  all  geuerally  demandable 
against  his  estate,  and  none  attached  by  lien 
or  mortgage  to  any  specific  piece  of  real  es- 
tate. 'The  court  held,  as  of  course,  that  the 
state  could  not  tax  a  transfer  by  succession, 
not  takiug  place  by  virtue  of  its  laws,  and  that 
no  tax  was  due  on  the  inheritance  tax  of  real 
estate  situated  in  foreign  states.  In  arriving 
at  the  residue  which  was  inherited  by  the  effect 
of  the  laws  of  Illinois,  the  court  deducted  from 
the  Illinois  property  the  debts  which  were 
owed.  It  is  seen,  therefore,  that  the  court  was 
not  concerned  with  fixing  au  exemption  alone, 
but  only  with  ascertaining  what  it  was  that 
passed  by  the  Illinois  law  of  inheritance.  It 
was  construing  the  levying  clause,  not  the 
clause  of  exemption.  Even  so,  the  court  said 
that  if  it  bad  found  that  auy  of  the  debts  were 
secured  on  foreign  real  estate,  or  were  specific^ 
ally  demandable  in  a  state  where  any  of  the 
real  estate  was  situated,  the  case  might  be 
different.  This  authority  is  therefore  not  in 
point" 

In  another  place,  counsel  say: 

"The  policy  of  exempting  small  Inheritances 
because  of  the  lesser  ability  of  the  heir  to  pay, 
and  of  placing  the  burden  of  the  tax  on  large 
inheritances  because  of  the  greater  ability  of 
the  heir  to  bear  it  is  one  which  has  appeal- 
ed to  all  Legislatures  which  have  established 
the  system  of  taxation  of  inheritances  as  fair. 
A  $20  tax  on  a  $1,000  inheritance  might  be 
thought  oppressive,  but  a  $1,000  tax  on  a  $!,• 
000.000  inheritance  is  barely  felt 

"Looking  at  the  question  from  the  standpoint 
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«f  the  reason  which  nnderlie*  the  exemption 
■nd,  if  need  be,  bearing  in  mind  the  constmc- 
tioD  trbich  must  be  given  to  the  clause  of  the 
itatate  establishing  it,  what  differeuce  can  it 
make  that  a  portion  of  the  inheritance  is  of 
property  situated  outside  of  the  state?  Is  the 
neir,  for  that  reason,  less  able  to  pay  the  tax 
levied  on  the  portion  which  he  gets  here,  and 
will  his  burden  be  heavier?  We  cannot  see 
it" 

Counsel  for  appellee  urge  that  the  trend  of 
ail  dedslons  Is  that  the  inheritance  tax  is 
not  per  se  a  tax  on  property,  bnt  a  tax  on 
the  right  to  receive  or  inherit  property.  Un- 
derstood, It  Is  not  the  right  to  transmit,  bat 
the  right  and  privilege  to  receive,  that  Is  tax- 
ed. They  contend  that  the  real  estate  sit-- 
nated  in  North  Carolina  was  not,  and  is  not, 
inventoried  here ;  that  no  law  of  the  state  of 
Lonlsiana  conid  Impose  directly  or  indirect- 
ly any  tax  thereon;  that  it  could  not,  and 
cannot,  be  subject  to  the  protection  of  the 
state  of  Louisiana ;  and,  furthermore,  so 
fiir  as  the  descent  and  distribution  of  the 
North  Carolina  property  are  concerned,  the 
principle  Is  fundamental  that  the  laws  of 
North  Carolina  govern  In  all  respects;  that 
the  Westfeldt  heirs  do  not  take  the  real  es- 
tate in  North  Carolina  by  virtue  of  any  law 
of  the  state  of  Louisiana,  as  heirs,  nor  do 
they  take  It  under  the  will,  unless  the  will 
conforms  to  the  North  Carolina  law. 

The  executor  has  no  control  over  the  North 
Carolina  estate;  Is  not  entitled  to  commis- 
sions thereon,  nor  can  he  do  any  act  tinder 
his  appointment  from  the  Louisiana  court; 
tliat  he  lias  to  be  appointed  by  the  court 
where  the  "res"  Is  situated  before  adminis- 
tering. He  Is  not  and  cannot  be  charged 
with  the  collection  of  an  inheritance  tax 
on  the  North  Carolina  real  property.  The 
word  "inheritance"  in  both  sections  1  and  2 
of  the  law  must  be  given  the  same  meaning, 
unless  the  context  of  the  law  clearly  and  be- 
yond doubt  requires  a  different  meaning  to 
be  attached,  and  there  Is  nothing  in  the  In- 
heritance law  of  Louisiana  calling  for  such 
a  difference  of  meaning;  that,  that  law  re- 
qnirlng  that  all  property  which  has  not  had 
its  just  proportion  of  the  burden  of  taxation 
should  l>e  included  for  the  purposes  of  the 
assessment  tax  against  the  minors,  the  con- 
sequence would  t>e  that  If  the  North  Carolina 
real  estate  has  not  paid  Its  just  proportion 
of  taxation  It  could  be  included  In  the  assess- 
ment of  the  Inheritance  tax  against  the  mi- 
nors in  excess  of  the  $9,819.23  alx>ve  referred 
to. 

We  have  carefully  weighed  the  arguments 
advanced  by  both  parties  as  to  this  question, 
and  are  satisfied  that  the  conclusions  reach- 
ed by  the  trial  court  are  correct.  The  in- 
heritance law  is  unquestionably  dealing  with 
a  Louisiana  succession  alone,  and  with  the 
right  and  the  privilege  which  has  l>een  con- 
ferred upon  the  heirs  and  legatees  therein 
of  receiving  by  inheritance  under  the  laws 


of  Louisiana.  The  word  "Inheritance"  in 
the  first  and  second  sections  of  the  act  must. 
In  the  application  of  the  law,  be  held  to 
hive  the  same  meaning  and  scope.  The  heirs 
and  legatees  of  P.  M.  Westfeldt  do  not  receive 
by  inheritance  under  the  laws  of  Louisiana 
the  real  estate  in  North  Carolina.  It  is  the 
right  and  privilege  conferred  upon  heirs  and 
legatees  In  a  succession  of  receiving  by  in- 
heritance which  is  the  basis  upon  which  the 
inheritance  tax  rests.  The  Legislature  must 
reasonably  be  supposed  to  have  measured  the 
burden  It  imposed  for  the  right  and  privilege 
granted  by  the  extent  of  the  right  and  priv- 
ilege which  It  has  Itself  conferred,  and  not 
upon  that  which  lias  been  conferred  by  the 
laws  of  another  state. 

Counsel  of  the  collector  of  the  tax  In  their 
brief  say  that : 

"If  the  conrt  be  not  with  them  on  the  first 
question  it  will  not  be  necessary  for  it  to  pass 
upon  the  second  question  which  it  has  submitted 
to  us,  for  the  reason  that  portion  of  the  in- 
heritance which  is  composed  of  property  in 
Louisiana  Is  below  $10,000  in  value.** 

The  question  referred  to  is : 

"Whether  the  heirs,  in  a  soccession  where 
the  portion  falling  to  them  is  above  $10,000 
are  liable  for  an  inheritance  tax  not  only  on 
the  basis  of  the  excess  above  $10,000,  bat  on 
the  whole  amount  of  the  inheritance  received 
by  them." 

For  the  reasons  herein  assigned.  It  Is  here- 
by ordered,  adjudged,  and  decreed  that  the 
judgment  appealed  from  be  amended  so  as 
to  fix  the  amount  of  the  inheritance  due  by 
the  succession  of  Patrick  M.  Westfeldt  and 
the  heirs  therein  at  $573.40,  Instead  of  $618.- 
40,  and,  as  so  amended.  It  Is  hereby  affirmed 


(122  La.  847) 

No.  17,06a 

RICHARDS  et  al.  v.  FULLER  et  ai. 

(Supreme  Court  of  Louisiana.     Nov.  30,  1908. 
Rehearing  Denied  Feb.  1.  1909.) 

1.  Taxation  (J  709»)— Tax  Sau»— Redemp- 
tion—Tin  deb— Amount. 

A  tender  of  taxes  and  costs,  without  the 
penalties  and  surplus,  which  bad  l>een  paid  by 
the  purchaser  at  a  tax  sale,  was  insufficient  to 
effect  a  redemption. 

[EJd.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  {  1434 ;  Dec  Dig.  f  709.»] 

2.  Taxation  (J  708*)— Tax  Sales  —  Assess- 
ments— Defenses— Limitation. 

An  action  to  redeem  from  a  tax  sale  made 
in  1881,  based  on  the  objection  that  the  assess- 
ment under  which  the  sale  was  made  was  in  the 
name  of  "W.  H.  Fuller,"  instead  of  "A.  J.  Ful- 
ler," the  rightful  owner,  was  barred  by  the 
three-year  limitation. 

[EH.  Note.— For  other  cases,  see  Taxation- 
Dec-  Dig.  i  708.»1 

Appeal  trom  Fourth  Judicial  District 
Court  Parish  of  Lincoln;  Robert  Brooks 
Dawkins,  .Tudge. 

Action  by  Margaret  J.  Richards  and  oth- 


*n)r  oUmt  rates  see  same  tootc  and  section  NUMBER  In  Dec.  ft  Am.  Din.  1907  to  date,  ft  Reporter  Indexes 
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era  agnitist  C.  C.  Fuller  and  others.  Judg- 
ment for  defendants,  and  plaintiffs  appeal. 
Affirmed. 

Joel  Lafayette  Fletcher,  for  appellants. 
John  B.  Holstead,  for  appellees. 

PROVOSTY,  J.  A.  J.  Fuller,  through 
whom  the  parties  to  this  suit  claim  title,  ac- 
quired from  the  government  in  1854,  the 
S.  E.  Vi  of  S.  W.  \i  of  section  12,  and  all  of 
section  13,  except  the  E.  ^  of  the  S.  E.  ^. 

The  property  sold  at  tax  sale  In  February, 
1881,  to  one  Green  for  the  delinquent  taxes 
of  1878  and  1879,  assessed  to  W.  H.  Fuller. 

A.  J.  Fuller  made  an  attempt  at  redeem- 
ing the  property,  but  would  not  offer  more 
than  the  taxes  and  costs,  whereas  Oreen  de- 
manded. In  addition,  the  penalties,  and  a 
certain  surplus  which  he  had  paid  at  the 
sale;  the  property  having  been  adjudicated 
to  the  highest  bidder,  as  was  then  required 
to  be  done.  A.  J.  Fuller  and  his  two  sons, 
R.  J.  and  W.  H.  Fuller,  then  lived  on  the 
property,  and  continued  to  -do  so.  In  June 
of  the  following  year  (1882)  Green  sold  a 
part  of  the  property  to  R.  J.  Fuller,  and  In 
February,  1883,  he  sold  the  remainder  to 
W.  H.  Fuller.  These  two  purchasers  con- 
tinued to  live  on  the  property  until  their 
death,  a  few  years  before  the  filing  of  this 
suit,  and  their  representatives  have  contin- 
ued in  x>o8ses3lon.  A.  J.  Fuller  moved  off 
of  It  more  than  18  years  before  the  filing  of 
this  suit,  thereby,  so  far  as  the  record 
shows,  abandoning  and  relinquishing  all 
pretensions  to  It,  If  any  he  continued  to 
have  after  the  failure  of  bis  attempt  at  re- 
demption. 

The  present  suit  Is  brought  by  the  chil- 
dren and  grandchildren  of  A.  J.  Fuller,  oth- 
er than  W.  H.  and  R.  J.  Fuller,  against  the 
widows  and  heirs  of  R.  J.  and  W.  H.  Ful- 
ler, and  also  against  Green,  to  do  away  with 
the  tax  sale  and  recover  the  shares  of  the 
plaintiffs  in  the  property. 

It  Is  alleged  that  Green  was  the  brother- 
in-law  of  W.  H.  Fuller,  and  that  in  pur- 
chasing at  the  tax  sale  he  was  simply  act- 
ing for  his  brother-in-law  and  that  In  con- 
sequence, the  pretended  tax  sale  was  not  in 
reality  a  sale,  but  merely  a  payment  of  the 
taxes. 

It  suffices  to  say,  on  this  ground,  that  it 
is  refuted  by  the  testimony. 

The  attempt  at  redemption  herein  above 
referred  to  is  relied  on  as  a  redemption;  but 
manifestly  It  was  not  such,  since  the  full 
amount  required  for  redemption  was  not 
tendered,  and  since,  moreover,  nothing 
shows  that  a  formal  tender  was  made. 

The  tax  sale  Is  impugned  on  the  ground 
that  the  assessment  under  Ivhlch  It  was 
made  was  In  the  name  of  W.  H.  Fuller,  In- 
stead of  A.  J.  Fuller.  This  ground  Is  bar- 
red by  the  prescription  of  three  years  plead- 
ed by  defendant 


The  reason  for  making  Green  a  party  to 
the  suit  Is  that  40  acres  of  the  land  In  dis- 
pute, namely,  the  S.  W.  V4,  of  the  8.  B.  % 
of  section  13,  is  not  Included  in  either  of  his 
acts  of  sale  to  the  Fullers.  Green,  In  his 
answer,  says,  that  the  sale  to  W.  H.  Fuller 
was  Intended  to  Include  the  entire  remain- . 
der  of  the  land  after  the  sale  to  R.  J.  Ful- 
ler. Be  this  as  It  may,  the  plaintiffs  have 
no  Interest  In  the  matter,  since  whatever  in- 
terest was  ever,  possessed  by  A.  J.  Fuller, 
from  whom  they  pretend  to  have  acquired 
by  inheritance,  was  transferred  by  the  tax 
sale. 

Judgment  affirmed. 


(mLa.8M) 
No.  17,109. 

LEB  LUMBER   CO.,   Limited,   t.   HOTASD 
et  al. 

(Supreme  Court  of  Louisiana.     Jan.  4,  1909. 
Rehearing  Denied  Feb.  1,  1909.) 

1.  Loos  ANn  LoaoiNo  (8  3*)— Contbact— Va- 
UDITT— CEBTAIWTr— "Mkbchantable." 

A  contract  for  the  sale  of  all  merchantable 
pine  timber,  measuring  10  inches  in  diameter 
and  over,  on  a  described  tract  of  land,  was  not 
void  for  uncertainty,  the  word  "merchantable" 
being  used  to  describe  the  grade  or  quality  of 
the  thing  sold,  and  determinable  by  experts  with 
approximate  certainty. 

[Ed.  Note. — For  other  cases,  see  Logs  and 
Logging,  Cent.  Dig.  M  6-12;  Dec  Dig.  |  S;» 
ContracU,  Cent.  Dig.  |  890. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  S,  pp.  4489,  4490.] 

2.  Loos  AND  Loooiifo  (S  3*) — Sale  of  Tiiibbb 
— CORTBACT  —  Ckbtaintt  —  Pbice —  Mdtu- 

ALITT    OF  ObLIOATION. 

A  contract  for  the  sale  of  standing  timt>er 
on  certain  described  land  for  $1  per  thousand 
feet^  to  be  paid  in  cash,  or  vendor's  option  of 
equivalent  value,  by  the  vendees  on  the  15th 
day  of  the  succeeding  month  for  all  timber  cut 
during  any  month,  imposed  an  obligation  on  the 
vendees  to  cut,  haul,  and  scale  the  timber,  and 
was  therefore  not  objectionable  for  uncertainty 
as  to  the  price. 

[Bd.  Note.— For  other  cases,  see  Logs  and 
Logging,  Cent.  Dig.  H  6-12;  Dec.  Dig.  S3;* 
Contracts,  Cent.  Dig.  {  890.] 

3.  Loos  AND  LoooiNO  (§  3*) — Standino  Tdc- 
BEB— Sale— Conteact— "Cash  ob  Vendob's 
Option  of  Eqdivauint  Value." 

Where  a  contract  for  the  sale  of  standing 
timber  required  payment  in  cash  "or  vendor's 
option  of  eauivalent  value,"  such  clause  should 
be  construea  to  mean  only  that  payment  should 
be  made  in  cash  unless  vendor  chose  to  accept 
something  other  than  cash  of  equivalent  value  if 
offered  him  by  the  vendee,  and  did  not  render 
the  contract  uncertain  as  to  the  price,  as  giving 
the  vendor  the  right  to  demand  something  other 
than  money  in  satisfaction  of  the  debt,  and, 
as  so  construed,  the  clause  was  mere  surplusage. 
[Ed.  Note. — For  other  cases,  see  Logs  and 
Logging,  Cent.  Dig.  M  6-12;  Dec.  Dig.  J  8;* 
Contracts,  Cent  Dig.  {  890.] 

4.  Loos  AND  LoooiNO  (§  3*)— Sale  of  Tim- 
ber—Specific Performance. 

The  fact  that  specific  performance  of  a 
contract  for  the  sale  of  standing  timber  could 
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not  be  enforced  did  not  deprive  the  contract 
•f  its  obligatory  diaraeter. 

[Ed.  Note.— For  otlier  caaea,  see  Logs  and 
LogKing,  Dec.  Dig.  {  3.») 

5.  Logs  aitd  Loooino  (f  3*)— STANonfo  Tnf- 
BKB— Contract  of  Sai-e— Statutes. 

Rev.  Civ.  Code,  art  2458,  providing  that 
when  produce  or  other  objects  are  not  sold  in 
a  lamp,  bnt  by  measore,  the  sale  is  not  perfect, 
inasmuch  as  the  thing  so  sold  is  at  the  risk  of 
the  seller  nntil  measured,  but  the  bnyer  may 
require  either  the  delivery  of  them  or  damages, 
if  there  be  any,  in  case  of  nonexecution  of  the 
contract,  is  applicable  to  a  sale  of  standing  tim- 
ber, the  title  to  which  does  not  pass  until  it  has 
been  cut. 

[Eid.  Note.— For  other  cases,  see  Logs  and 
Logging,  Dec.  Dig.  {  3.*] 

6.  Logs  and  Logging  (|  8*)— Stakdiwo  Tim- 
bxb— cortbact  ot  sai.k. 

A  contract  of  sale  of  standing  timber  of 
certain  dimensions  on  described  land  for  a  speci- 
fied price  per  thousand  feet,  to  be  paid  on  the 
15th  day  of  the  month  sncceeding  that  in  which 
the  timber  was  cut,  constituted  a  valid  sale  of 
the  timber,  and,  being  recorded,  was  valid  as 
against  third  persons. 

[Ed.  Note. — For  other  cases,  see  Logs  and 
Logging,  Dec.  Dig.  {  3.*] 

7.  Fbopzbtt  ({  4*)— Standiko  Tucbeb-^au 
-Effect. 

Trees  continne  to  be  real  estate,  after  they 
are  sold  apart  from  the  land,  until  severance. 

[Ed.    Note. — For   other   cases,    aee   Property, 
CtaU  Dig.  I  4;  Dec.  Dig.  i  4.*1 
&  iHjrHcnoR  (i  186*)— Dissolution— OoDif- 

sn.  Fees. 

Defendant  is  not  entitled  to  counsel  fees  for 
dissolving  an  injunction,  where  the  services  of 
Us  counsel  were  rendered  exdusiTely  on  the  tri- 
al of  the  case  on  the  merits. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent.  Dig.  {  403;  Dec.  Dig.  {  186.*) 

Appeal  from  Thirteenth  Judicial  District 
Court,  Parish  of  Rapides ;  Wilbur  Flak  Black- 
man,  Jndge. 

Action  by  the  Lee  Lamber  Company,  Llm- 
tted,  against  Albert  B.  Hotard  and  others. 
From  a  Judgment  for  plaintiff,  defendants 
appeal.    Reversed  and  dismissed. 

Robert  P.  Hunter  ft  Sons  and  W.  0.  ft 
J.  B.  Roberts,  for  appellants.  Blackman  & 
Overton,  (or  appellee. 

PROVOSTT,  J.  By  a  contract  dated  Octo- 
ber 14.  1906,  and  recorded  October  22,  1906, 
J.  N.  ThomhiU  sold  to  plaintiff  a  certain 
tract  of  land.  Including  the  timber  thereon ; 
and  by  another  contract  dated  September  24, 
1906,  and  recorded  on  the  same  day,  he  sold 
to  plaintiff  all  the  timber  upon  anoUier  tract 
He  had  previously  entered  into  the  follow- 
ing agreement  with  reference  to  the  same 
timber: 

"Buckeye,  P.  O.,  La.,  Angnst  16th,  1905. 
"State  of  Lonisiana,  Parish  of  Rapides. 

"Know  all  men  by  these  presents  and  this  In- 
ttrument  that  I,  J.  Newton  Thomhill,  of  the 
first  part,  a  resident  of  Buckeye,  P.  Q.,  Rapi- 
des parish,  Louisiana,  agree  and  covenant  with 
J.  N.  Graves  and  J.  L.  Head,  parties  of  the  sec- 
ond part  and  residents  of  Buckeye  P.  O.,  Lou- 
isiana, as  follows,  to-wit: 

"Party   <rf   the  first  part  barg^ns  and   sells 


to  parties  of  the  second  part,  their  heirs  and  as- 
signs, all  merchantable  pine  timber  measuring 
(10)  ten  inches  in  diameter  and  over,  on  the  fol- 
lowing tract  of  land,  to-wit: 

"E.  %  N.  a  ^,  B.  %  of  8.  B.  %  of  Set. 
6  T.  S.  4  N.  3  Bist  LaT  Mer. 

'"This  for  and  in  consideration  of  one  dollar 
($1.00)  iier  thousand  feet,  which  sum  is  to  be 
paid  in  cash  or  vendor's  option  of  equivalent 
value  by  parties  of  the  second  part  to  parties  of 
the  first  part  in  the  following  order:  All  fim- 
ber  cut,  nauled  and  scaled  in  a  given  month 
up  to  and  Including  the  last  day  of  the  month, 
shall  be  payable  on  the  15th  day  of  the  succeed- 
ii^  montn,  this  giving  parties  of  the  second  part 
15  days  grace  on  each  monthly  settlement,  and 
further  that  the  agreement  shall  be  in  force 
from  date  until  (10)  ten  years  afte^  date. 

"This  acknowledges  the  receipt  of  one  dollar 
by  party  of  the  first  part  as  a  part  payment  in 
advance. 

"[Signed]  Newton  TbomhilL 

"J.  N.  Grave* 
"J.  L.  Head. 

"Witness: 
"I.  D.  Reynolds. 
"S.  C  Greer." 

This  agreement  was  recorded  September 
18,  1905. 

Oraves  and  Head,  the  parties  with  whom 
this  agreement  was  made,  purchased  a  saw- 
mill already  on  the  land,  and  began  cutting 
and  sawing  the  timber.  They  cut  and  saw- 
ed 125,000  feet  for  which  they  paid  Thorn- 
hill  at  the  agreed  price  of  $1  per  thousand. 
In  November  or  December,  1905,  they  left 
the  place,  and  went  to  the  adjoining  parish 
of  Avoyelles.  They  took  away  the  whistle 
and  belting  of  the  sawmill,  and  shortly  aft- 
erwards the  saw.  In  March,  1906,  they 
sold  the  sawmill  to  the  International  Lum- 
ber Company,  and  transferred  to  said  com- 
pany all  their  right,  title,  and  Interest  un- 
der the  said  agreement;  and  on  October  11, 
1906,  this  company  made  a  similar  sale  and 
transfer  to  the  defendant  These  transfers 
were  recorded  the  day  following  their  re- 
spective dates. 

When  the  defendant  Hotard  attempted  to 
cut  the  timber  In  accordance  with  this  agree- 
ment, the  plaintiff  by  the  present  suit  enjoin- 
ed blm  from  doing  so. 

Plaintiff  contends  that  the  foregoing  agree- 
ment with  Oraves  and  Head  does  not  evi- 
dence a  binding  contract  and  that  conse- 
quently Thomhill  was  at  liberty  to  disregard 
it  and  sell  the  timber  to  some  one  else. 

In  support  of  this.  It  is  said  that  there  Is 
no  certainty  In  the  thing  sold,  because  only 
the  merchantable  timber  la  sold,  and  no  rule 
is  furnished  by  which  to  determine  which 
part  of  the  timber  is  not  merchantable ;  and 
evidence  is  offered  to  the  effect  that  experts 
will  disagree  with  regard  to  the  merchant- 
ability of  any  particular  timber. 

In  answer  to  this,  we  will  say  that  the 
word  "merchantable"  is  commonly  used  In 
sales  in  describing  the  grade  or  quality  of 
the  thing  sold,  and  that  no  one  has  hereto- 
fore thought  of  suggesting  that  the  object 
sold  was  thereby  made  so  uncertain  as  to 
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invalidate  the  contract  There  can  be.  no 
question  that  experts  can  determine  with 
approximate  certainty  the  merchantability  of 
timber— they  are  doing  it  every  day — and  the 
parties  to  this  contract  must  be  understood 
to  have  Intended  that  such  approximate  cer- 
tainty should  answer  the  purpose  of  their 
contract.  It  must  be  assumed  that  they 
thought  that  there  would  not  \lke\y  be  any 
disagreement  If  the  contract  were  carried 
out  in  a  spirit  of  fairness  on  both  sides,  and 
that  In  the  contrary  case  the  courts  could 
decide. 

In  this  connection,  the  present  case  differs 
toto  cselo  from  that  of  Werner  Sawmill  Co. 
V.  O'Shee,  111  La.  817.  35  South.  919,  in 
which  the  agreement  was  that  the  parties 
themselves — In  other  words,  not  the  courts 
— should  name  the  experts,  and  one  of  them 
refused  to  do  so,  thereby  rendering  the  con- 
tract impossible  of  execution. 

It  Is  next  argued  that  there  is  uncertainty 
also  as  to  the  price,  because  the  object  sold 
Is  not  all  the  merchantable  timber  upon  the 
land,  but  only  that  part  of  It  which  Graves 
and  Head  or  their  assigns  may  cut,  without 
there  being  any  obligation  on  their  part  to 
cut  any. 

We  think  there  is  an  obligation  on  the  part 
of  Graves  and  Head  to  cut,  haul,  and  scale 
the  timber.  After  having  signed  an  instru- 
ment by  which  they  bought  timber  to  be 
paid  for  when  cut,  hauled,  and  scaled,  they 
could  not  be  heard  to  deny  that  they  were 
under  obligation  to  cut,  haul,  and  scale  the 
timber.  The  contract  manifestly  contemplat- 
ed that  the  timber  should  be  cut,  hauled,  and 
scaled  by  them;  and,  by  signing  It,  they 
assumed  that  obligation. 

The  broad  distinction  between  such  a  case 
and  those  of  Union  Sawmill  Co.  v.  Lake,  120 
La.  106,  44  South.  1000,  and  Thompson  v. 
Union  Sawmill  Co.,  121  La.  818,  46  South. 
341,  is  that  In  the  latter  cases  the  contract, 
for  one  thing,  was  not  signed  by  the  vendee, 
and,  for  another,  became  void  for  nonaccom- 
plishment  of  one  of  its  conditions. 

The  price  Is  said  to  be  uncertain  for  the 
further  reason  that  the  stipulation  is  that 
it  is  to  be  paid  "in  cash  or  vendor's  option 
of  equivalent  value." 

Of  course,  if  the  clause  "or  vendor's  option 
of  equivalent  value"  were  given  the  mean- 
ing tiiat  the  vendor  was  to  have  the  right 
to  demand  of  the  vendee  something  other 
than  money,  there  would  be  fatal  uncertain- 
ty In  the  price.  But  that  clause,  as  we  read 
it,  means  nothing  more  than  that  the  pay- 
ment should  be  in  money,  unless  the  vendor 
chose  to  accept  something  else  of  equivalent 
value  if  offered  him.  As  thus  read,  the 
clause  is  mere  brutum  fulmen  and  surplus- 
age. The  clause  could  not  possibly  be  ac- 
cepted as  written,  because  as  written  it  would 
mean  that  the  vendor  was  to  have  the  right 


to  exact  from  Graves  and  Head  In  payment 
of  the  timber  any  and  whatever  they  might 
own  of  equivalent  value  to  the  timber;  for 
instance,  to  put  an  extreme  case,  that  he 
might  thus  demand  the  very  shirts  from  their 
backs. 

The  circumstance  that  specific  performance 
of  the  contract  could  not  be  enforced — if  such 
were  in  fact  the  case — would  not  deprive 
»^he  contract  of  Its  obligatory  character.  It 
Is  more  the  exception  than  the  rule  when 
si>eciflc  performance  of  contracts  can  be  en- 
forced. 

Nor  Is  the  circumstance  that  In  case  the 
trees  perished  the  loss  would  fall  upon 
ThomhIIl  a  test  of  the  existence  vel  non  of 
a  contract,  and  of  the  contract  being  a  sale. 
Article  2458,  Rev.  Civ.  Code,  provides  for 
Just  that  kind  of  a  sale.    It  reads: 

"When  goods,  produce,,  or  other  objects,  are 
not  sold  In  a  lump,  but 'by  weight,  by  tale,  or  by 
measure,  the  sale  is  not  perfect,  inasmuch  as  the 
things  80  sold  are  at  the  risk  of  the  seller,  until 
they  be  weighed,  counted  or  measured ;  but  the 
buyer  may  require  either  the  delivery  of  them 
or  damages,  if  there  be  any,  in  case  of  non-ex- 
ecution  of  the  contract." 

The  principle  embodied  In  this  article  la 
equally  applicable  to  a  sale  of  trees  which 
are  not  to  pass  into  ownership  of  vendee  until 
they  have  been  cut  down. 

We  say  nothing  of  the  lease  by  Thomhlll 
to  Graves  and  Head,  as  it  was  recorded  aft- 
er the  sale  to  plaintift,  and  is  not  Insisted  on 
in  defendants'  brief. 

The  point  is  not  discussed  In  the  briefs 
whether  the  contract,  conceding  It  to  have 
been  valid  and  to  have  been  a  sale,  had  the 
effect  of  transferring  the  ownership  of  the 
trees,  or,  If  not,  whether  It  had  the  effect 
of  creating  a  right  upon  them  such  as  would 
follow  them  Into  the  hands  of  any  third  per- 
son to  whom  ThornhlU  might  sell  them. 
Waiving  the  point  whether  a  sale  by  weight, 
tale,  or  measure  conveys  the  ownership  be- 
fore the  thing  sold  has  been  weighed,  counted, 
or  measured,  we  think  that  such  a  sale  as 
the  one  In  question  In  this  case  has  all  the 
effects  of  a  promise  of  sale,  and  that  a  prom- 
ise of  sale  of  real  estate  foUovrs  the  thing 
Into  the  hands  of  third  persons.  By  re- 
cent statutes,  trees  continue  to  be  real  es- 
tate after  they  are  sold. 

The  services  of  counsel  having  been  ren- 
dered exclusively  upon  the  trial  of  the  case 
on  the  merits,  defendant  is  not  entitled  to 
counsel  fees  for  dissolving  the  injunction. 
The  other  damages  could  only  have  been 
very  small,  and  the  claim  for  them  Is  not 
seriously  pressed. 

It  Is  ordered,  adjudged,  and  decreed  that 
the  Judgment  appealed  from  be  set  aside,  and 
that  there  l>e  judgment  in  favor  of  defend- 
ants and  against  plaintiff  dismissing  plain- 
tiff's suit,  and  setting  aside  the  injunction 
herein,  and  that  plaintiff  pay  all  costs. 
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(M  Miss.  901) 

THOMPSON    T.    STATES.      (No.    lS,e26.) 
(Sapreme  Ck>urt  of  Mississippi.    Feb.  15,  1909.) 
Crihinai.  Law  (i  939»)— New  Triai^Nkwlt 

DiscovEBED  Evidence. 

One  convicted  of  burglary  with  intent  to 
eMnmit  rape  was  entitled  to  a  new  trial  for 
evidence  tending  to  show  bis  innocence,  newly 
discovered  by  his  counsel,  where  accused  made 
DO  defense  and  was  unable  to  communicate  in- 
telligently with  his  counsel  at  the  former  trial, 
because  deaf  and  of  limited  intelligence. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law.  Cent  I>ig.  {{  2318-2323;  I>ec.  Dig.  | 
839.»1 

Appeal  from  Circnit  Court,  Monroe  Coon- 
tr:  B.  O.  Sykes,  Judge. 

Nick  Thompson  was  convicted  of  burglary 
irlth  Intent  to  commit  rape,  and  he  appeals. 
Beversed  and  remanded. 

Geo.  C.  Paine,  for  appellant  Geo.  Butler, 
Asst  Atty.  Gen.,  for  the  State. 

FLETCHER,  J.  This  appellant,  20  years 
old,  was  deaf,  able  to  talk  but  poorly,  and  of 
limited  Intelligence.  He  stood  mute  when  ar- 
raigned, and  was  not  able  to  communicate  in- 
telligently with  his  counsel.  He  attempted 
no  defense  on  the  trial,  and  was  naturally 
convicted.  His  counsel.  In  support  of  his  mo- 
tion for  a  new  trial,  made  affidavit  as  to  his 
client's  condition,  and  asserted  that  since  the 
trial  be  had  discovered  a  number  of  witnesses 
who  would  disprove  all  the  material  parts  of 
the  state's  testimony  and  establish  defend- 
ant's entire  Innocence  of  the  crime  charged 
and  proven.  He  satisfactorily  accounts  for  his 
Ikilnre  to  produce  this  testimony  on  the  trial, 
since  his  client  was  unable  to  communicate 
with  blm.  In  view  of  the  unfortunate  Infirm- 
ities alfectlnK  this  defendant,  his  total  failure 
to  make  any  defense,  and  the  number  of  the 
witnesses  and  the  character  of  the  testimony 
which,  according  to  the  showing,  could  be 
produced  at  another  trial,  we  think  the  ends 
of  justice  demand  that  a  new  trial  be  grant- 
ed. In  order  that  opportunity  be  given  defend- 
ant to  establish  his  innocence,  If  he  can. 

Beversed  and  remanded. 


05  Ula*.  41) 
HDDSON  V.  MISSISSIPPI  CENT.  E.  CO. 
(No.  13,669.) 
(Sapreme  C!ourt  of  Mississippi.     Feb.  8,  1909.) 

L  Masteb  ano  Sebvant  (|  258*)— Iwjubt  to 
Ses  V  A  NT— Decla  ratio  n— Sdffictenct  . 
Under  Code  1906,  f  19S5,  providing  that,  in 
actions  against  a  railroad  for  injuries  to  em- 
ployes, proof  of  injury  inflicted  by  the  running 
of  the  locomotives  or  cars  of  the  railroad  sball 
be  prima  facie  evidence  of  want  of  reasonable 
eare.  a  declaration  in  an  action  by  a  parent  for 
the  death  of  bis  son,  which  alleges  that  the  son 
was  an  employe  of  defendant,  a  railroad  com- 
pany, and  was  killed  by  the  derailment  of  the 
train,  states  a  cause  of  action  as  against  a  gen- 
eral demurrer. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  i  258.*] 


2.  Appeai.  and  Ebbob  ({  843*)— Rowings  on 

Deuubbeb— Review. 

Where  the  demurrer  to  a  declaration  con- 
taining two  counts  was  improperly  sustained  at 
to  one  count,  the  court,  on  appeal  from  the  rul- 
ing on  the  demurrer,  will  not  pass  on  the  ques- 
tion presented  by  the  other  count. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  3338;    Dec.  Dig.  §  843.*] 

Appeal  from  Circuit  Court,  Forrest  G!oun- 
ty;    W.  H.  Cook,  Judge. 

Action  by  A.  C.  Hudson  against  the  Mis- 
sissippi (Central  Railroad  Ompany  for  the 
death  of  plaintiff's  son.  From  a  Judgment 
sustaining  a  demurrer  to  the  declaration, 
plaintiff  appeals.     Reversed  and  remanded. 

Sullivan  &  TaUy  and  B.  N.  &  H.  B.  Miller, 
for  appellant    T.  Brady,  Jr„  for  appellee. 

FLETCHER,  J.  The  second  count  of  the 
declaration  Is  drawn  under  section  1985  of 
the  Code  of  1906,  and  states  a  perfectly  good 
cause  of  action.  It  states.  In  effect,  that 
pialntUTs  Intestate  was  an  employ^  of  the 
defendant  railroad  company,  and  was  killed 
by  reason  of  the  train  being  derailed.  It 
was  not  necessary  to  state  more  than  this  In 
order  to  put  the  company  upon  the  defensive. 
The  demurrer  being  a  general  one.  It  was 
manifest  error  to  sustain  It  In  the  face  of 
the  second  count 

We  do  not  deem  It  necessary  to  pass  upon 
the  question  presented  by  the  first  count 
since  It  Is  obvious  that  the  demurrer  was 
improperly  sustained. 

Reversed  and  remanded. 


BYNUM  et  al.  v.  METER.    (No.  13,814.) 
(Supreme  Court  of  Mississippi.    Feb.  15,  1909.) 

INJDNCTION    (J    163*)— PaXLUaNABT    IlIJURO- 

TioN— Dissolution. 

Where,  in  a  suit  to  enjoin  a  sale  under  a 
deed  of  trust  given  to  cover  goods  sold  during  a 
year  on  the  ground  that  the  debt  is  paid,  it  ap- 
pears that  the  balance  claimed  under  the  deed 
13  in  part  composed  of  goods  sold  after  the  year 
and  the  sbowmg  thereof  is  unsatisfactory,  the 
court  must  retain  the  injunction  until  there  has 
been  full  proof. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  {  357 ;  Dec.  Dig.  §  163.*] 

Appeal  from  Chancery  Court  Jones  Coun- 
ty; J.  L.  McCasklll,  caiancellor. 

Suit  by  6.  A.  Bynum  and  another  against 
Mrs.  Alice  Meyer  to  enjoin  a  sale  under  a 
trust  deed  executed  by  complainants.  From 
a  decree  dissolving  the  injunction,  complain- 
ants appeal.    Reversed  and  remanded. 

J.  P.  Thornton,  for  appellants.  Shannon 
&  Street  tor  appellee. 

MAYES  J.  Complainants  seek  to  enjoin  a 
sale  under  the  deed  In  trust  executed  In  1905 
on  the  ground  that  same  is  fully  paid.  On 
the  motion  to  dissolve  the  court  sustained 
the  motion,  and  an  appeal  is  prosecuted  from 
that  judgment. 


other  cases  see  um*  toplo  sad  secUon  NUMBER  In  Dec.  *  Am.  Digs.  1907  to  date,  ft  Reporter  Indexes 
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It  wonld  seem  that  the  deed  In  trust  given 
was  to  cover  sach  goods  as  were  sold  during 
the  rear  1905.  The  accounts  filed  as  exhibits 
to  the  affidavits  taken  on  the  motion  to  dis- 
solve cover  a  period  of  time  extending  from 
1904  to  1907,  and  It  seems  that  the  balance 
claimed  to  be  due  under  the  deed  In  trust  Is 
In  part  composed  of  goods  sold  after  the  con- 
tract as  contained  In  the  deed  In  trust  exe- 
cuted for  the  rear  1905,  giving  the  lien,  had 
expired.  As  to  this  the  showlag  made  on  the 
motion  to  dissolve  Is  very  unsatisfactory, 
and  we  do  not  think  It  should  have  been  sus- 
tained. We  do  not  Intimate  In  any  way  what 
the  final  Judgment  In  this  case  should  be,  but 
on  this  record  the  injunction  should  have 
been  retrained  nntO  there  had  been  fall 
proof. 

The  decree  of  the  chancellor  dissolving  the 
Injunction  was  error.  For  this  reason,  the 
Injunction  Is  reinstated,  and  the  case  revers- 
ed and  remanded. 


(H  Mlsa.  MD) 
BLAOKWELL  t.   STATE.     (No.   18,608.) 

(Supreme  Court  of  MlsslsslppL    Feb.  16,  1909.) 

Robbery  (4  17*)— Ihdictmbnt— Suiticibnot. 
An  indictment  charEing  that  accused  did 
represent  to  D.  that  be  was  an  oflScer  and 
threatened  to  arrest  D.,  and  did  willfully  and 
feloniously  take  and  carry  away  the  personal 

Src^rty  of  D.  mentioned,  of  a  certain  valne^ 
elivered  to  the  accused  by  D.  through  fear  of 
injtttv  to  his  person  by  the  accused,  said  proper- 
ty being  the  property  of  D.,  does  not  chai^  any 
offense. 

[Ed.  Note. — For  other  cases,  see  Robbery,  Dec. 
Dig.  {  17.»] 

Appeal  from  Glrcult  Ck>iirt,  Yalobusha 
Oounty;   Sam  C.  Oook,  Judge. 

Walter  Blackwell  was  convicted  of  rob- 
bery, and  appeals.  Reversed,  and  Indictment 
quashed. 

An  appeal  from  a  conviction  of  robbery 
on  an  Indictment  which  charged  that:  "Wal- 
ter Blackwell,  late  of  the  county  and  Dis- 
trict aforesaid,  on  the  27tb  day  of  January, 
1908,  in  said  county  and  district,  did  then 
and  there  represent  to  H.  B.  Dobbins  that  he 
wag  an  officer  and  watchman,  and  did  then 
and  there  threaten  to  arrest  the  said  H.  B. 
Dobbins  and  put  him  in  Jail,  and  did  then 
and  there  willfully  and  feloniously  take, 
steal,  and  carry  away  the  personal  property 
of  the  said  H.  B.  Dobbins,  consisting  of  a 
suit  case,  the  value  of  $4  and  one  suit  of 
clothes,  value  $20,  delivered  to  the  said  Wal- 
ter Blackwell  by  the  said  R.  B.  Dobbins, 
through  fear  of  threatened  Injury  to  his  per- 
son by  the  said  Walter  Blackwell,  said  prop- 
erty being  the  property  of  H.  B.  Dobbins, 
against  the  peace  and  dignity  of  the  state  of 
Mississippi." 

Wm.  F.  Hamilton  and  WL  P.  Sblnault,  for 
appellant  (}eo.  Butler,  Asst  Atty.  (Jen.,  for 
the  State. 


MATES,  J.  We  do  not  think  any  offense 
la  charged  under  the  indictment  In  this  case. 
For  this  reason  the  case  la  reversed,  indict- 
ment quashed,  and  the  prlaoner  held  to  await 
the  further  action  of  the  grand  Jorx. 


(96  UiBS.  211) 

ADAMS  V.  HE2iMS,  County  Treasurer. 

(No.  13,819.) 

(Supreme  Court  of  Ifississipid.    Feb.  15,  1909.) 

CODRTIXS  (t  160*)— CSOUBTBOaSB  iRSUIUJfOK— 

Pboceeds  ExuacFT  fboh  Cujus. 

Under  Code  1906,  f  307,  requiring  the  su- 
pervisors of  a  county  to  erect  and  keep  in  good 
repair  a  courthouse  and  jail,  and  onder  section 
319,  authorizing  them  to  insure  the  courthouse, 
the  proceeds  take  the  place  of  the  property  a* 
against  creditors,  and  do  not  become  part  of  the 
general  fund,  to  be  paid  out  on  current  expenses, 
but  constitute  a  trust  fund,  to  be  used  only  to 
replace  the  property  destroyed,  so  long-  as  the 
county  needs  such  property,  the  character  of 
which  fund  cannot  be  changed  by  the  board  nn- 
til  the  county  has  had  the  ttiinga  replaced. 

[Ed.  Note.— For  other  cases,  see  Cionnties,  Dec. 
Dig.  i  160.*] 

Appeal  from  (Xrcult  Court,  Tallahatchie 
(bounty ;  Sam  0.  Cook,  Judge. 

Mandamus  proceeding  by  J.  G.  Adams 
against  J.  W.  Helms,  County  Treasurer. 
From  a  Judgment  refusing  a  writ,  plaintiff 
appeals.     Affirmed. 

This  was  a  mandamua  proceeding  to  com- 
pel Helms,  as  county  treasurer  of  Talla- 
hatchie county,  to  pay  a  certain  warrant 
held  by  appellant,  which  had  been  legally  Is- 
sued in  payment  of  a  valid  claim  against  the 
county.  Payment  had  been  refused  because 
there  were  not  sufficient  funds  In  the  county 
treasury  with  which  to  pay  same.  After 
presentation  of  said  warrant  and  refusal  of 
payment,  the  county  courthouse  having  been 
destroyed  by  Are  and  the  county  treasurer 
having  collected  the  proceeds  of  certain  fire 
Insurance  policies,  appellant  again  present- 
ed his  warrant  and  sought  to  have  It  paid 
out  of  the  proceeds  of  said  fire  insurance 
policies.  The  treasurer  declined  to  do  so, 
on  the  ground  that  the  proceeds  of  said  in* 
surance  policies  did  not  become  a  part  of  the 
general  fund  for  payment  of  current  expens- 
es, but  were  held  by  him  as  a  special  fund 
for  courthouse  purposes  only;  the  board  of 
supervisors  having  passed  an  order  directing 
him  to  hold  it  as  such.  Proceedings  were 
then  instituted  to  compel  the  payment  of 
said  warrant  out  of  the  moneys  coming  Into 
his  hands  as  treasurer  from  the  proceeds  of 
said  Insurance  policies. 

Broome  ft  Woods,  for  appellant  O.  EL 
Harris  and  H.  U  Gary,  for  appelleei 

MAYES,  J.  By  section  807  of  the  Cbde  of 
1906,  the  board  of  Bui>ervisors  are  required 
to  erect  and  keep  in  good  repair,  in  their  re- 
si>ective  counties,  a  good  and  convenient 
courthouse  and  Jail.    By  section  319  they  are 
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given  authority  to  Insure  tbe  courthouse  and 
certain  other  property  named  therein,  the 
cost  of  the  insurance  to  be  paid  out  of  the 
county  treasury.  If  the  property  authorized 
to  be  Insured  Is  destroyed  by  fire,  money  col- 
lected on  the  Insurance  contract  takes  tbe 
place  of  the  property  so  far  as  creditors  of 
the  county  are  concerned,  and  does  not  be- 
come a  part  of  the  general  county  fund,  to 
be  paid  out  on  current  expenses.  It  Is  a 
trust  fond,  to  be  used  only  for  the  purpose 
of  replacing  the  property  destroyed,  so  long 
as  the  county  stands  in  need  of  the  thing  so 
destroyed.  It  required  no  order  of  the  board 
to  give  this  effect  to  the  fund.  Indeed,  no 
order  of  the  board  can  change  tbe  character 
<tf  the  fund  until  the  county  has  had  tbe 
things  replaced. 
Affirmed. 

FliBTCHSSt,  J.,  takes  no  part 


(X  Mlsik  101) 

MYERS  et  al.  v.  MARTINEZ  et  aL 

(No.  18,756.) 

(Sapreme  Court  of  MiBsissippi.    Feb.  15,  1909.) 

L  B<)inTT  ({  239*)— Pl.KADINa— Adiossior  bt 

Demubbeb.   ' 

On  demurrer  to  the  allegations  of  a  bill, 
they  must  be  taken  as  true. 

[Ed.  Note.— For  other  cases,  see  Eijuity,  Cent 
Dig.  §  494;   Dec.  Dig.  i  239.*] 

2.  EXECOTOBS  AND  Aduinistbatobs  (S  687*)— 
Action  on  Bond— Jubisdiction. 

The  courts  of  Mississippi  have  Jurisdiction 
of  a  suit  on  an  executrix's  bond  by  decedent's 
ereditora  for  concealing  assets,  though  executrix 
Riides  in  Alabama,  where  administration  was 
andertaken  in  Mississippi,  where  she  resided  at 
decedent's  death,  the  assets  had  their  situs  there, 
and  her  surety  resides  there. 

lEA.  Note.— For  other  cases,  see  Executois 
and  Administrators,  Cent  Dig.  |  2607;  Dec. 
Dig.  I  537.»] 

3.  CoBPOBATioNS    (S    184*)  —  Tbansfeb    or 
Stock — Liability  o»  Cobpobation. 

Iliat  an  executrix  fraudulently  appropriat- 
ed bank  stock  to  the  prejudice  of  creditors,  and 
that  the  bank  permitted  her  to  sell  it,  knowing 
of  tbe  pending,  administration,  shows  no  liabil- 
ity of  the  bani  to  the  creditors. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  {  623;   Dec  Dig.  $  134.*] 

Appeal  from  Chancery  Court,  Jackson 
County;  T.  A.  Woods,  Chancellor. 

Action  by  Mary  J.  Marttnes  and  others 
against  Elizabeth  D.  Myers,  tbe  Merchants' 
ft  Marine  Bank  of  Scranton,  and  E.  J.  Jane. 
From  a  decree  overruling  demurrers  to  the 
bill,  defendants  appeal.  Affirmed,  except  as 
to  defendant  bank;  reversed  and  dismissed 
as  to  it. 

This  is  a  suit  filed  by  Mary  J.  Martinez 
and  others,  children  of  one  O.  L.  Johnson, 
who  died  testate,  appointing  aa  ezecntriz  of 
his  will  his  wife,  Elizabeth  Johnson,  now 
Elizabeth  Myers,  one  of  the  defendants.  The 
bill  makes  as  parties  defendant  one  B.  J. 
Jane,  a  bopdsman  of  Mrs.  Myers,  executrix. 


and  the  Merchants'  &  Marine  Bank  of  Scran- 
ton, Jackson  county.  Miss.,  and  seeks  to  hold 
said  executrix  liable  for  failure  to  properly 
account  for  certain  property,  to  wit,  12 
shares  of  sto(^  in  said  bank,  owned  by  said 
Johnson  In  his  lifetime  and  coming  into  the 
hands  of  said  executrix.  The  bill  alleges 
that  said  Jane  was  an  officer  of  said  bank 
and  that  said  bank  permitted  the  sale  and 
transfer  of  said  stock  by  said  executrix, 
knowing  of  the  pending  administration,  and 
was  therefore  guilty  of  a  breach  of  trust 
At  the  time  of  the  filing  of  the  bUl  Mrs. 
Myers  was  a  resident  of  Mobile,  Ala.;  bat 
administration  papers  had  been  taken  out  In 
Jackson  county,  which  was  her  home  at  the 
time  of  the  death  of  her  husband.  To  this 
bill  demurrers  were  interposed,  which  were 
overruled  by  the  court,  and  an  appeal 
granted.  _ 

Fitts  &  Leigh  and  Ford.  White  &  Ford,  for 
appellants.    H.  B.  Bveritt,  for  appellees. 

MATE3S,  J.  This  is  a  snit  on  the  bond  of 
Mrs.  Myers  for  a  fidlnre  to  account  to  the 
court  for  certain  personal  property  coming 
into  her  possession  as  executrix  of  tbe  estate 
of  Charles  L.  Johnson,  deceased.  It  Is  claim- 
ed that  this  persona]  property  had  its  situa 
in  Jackson  county,  state  of  Mississippi,  at 
which  place  letters  of  executorship  were 
granted  to  Mrs.  Myers  and  a  bond  duly  ex- 
ecuted, with  one  J.  A.  Miller  and  her  code- 
fendant,  B.  J.  Jane,  as  sureties.  E.  J.  Jane 
resides  In  Jackson  county,  where  this  suit  Is 
Instituted.  It  is  charged  in  the  bill  and  ad- 
mitted by  the  demurrer  that  Mrs.  Myers 
breached  her  bond  by  failing  to  report  to  the 
court  in  which  the  administration  of  the  es- 
tate was  being  conducted  12  shares  of  stock 
owned  by  her  deceased  testate  in  the  Mer- 
chants' &  Marine  Bank  In  Jackson  county, 
being  of  considerable  value,  and  that  she 
wrongfully,  falsely,  and  fraudulently  con- 
cealed from  the  court  the  fact  of  the  exist- 
ence of  the  stock,  and  procured  the  estate 
of  her  testate  to  be  declared  insolvent,  ap- 
propriating to  her  own  use  the  stock,  collect- 
ing dividends  thereon,  which  she  also  ap- 
propriated to  her  own  use,  finally  selling  the 
stock,  and  appropriating  the  proceeds  there- 
of, without  ever  accounting  to  the  court 
The  bill  shows  that  at  tbe  time  this  was  done 
the  estate  was  largely  lndd[)ted  to  complain- 
ants, whose  debts  have  been  rendered  worth- 
less by  this  act  of  the  executrix. 

If  the  facts  are  true,  and  this  Is  admitted 
In  the  present  attitude  of  the  pleading,  tbe 
courts  of  this  state  undoubtedly  have  juris- 
diction to  grant  relief.  The  bill  charges  that 
the  administration  of  the  estate,  so  far  as  it 
Involved  property  within  this  state,  was  un- 
dertaken here.  The  bond  was  filed  and  ap- 
proved In  the  proper  court  of  this  state,  and 
It  became  the  duty  of  the  executrix  to  fully 
administer  all  the  property  located  here  and 
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pay  all  debts,  In  so  far  as  the  property 
would  go.  The  debts  of  complainants  were 
Incurred  here  and  probated  in  the  proper 
court  of  this  state.  It  Is  our  view  that  the 
court  below  properly  overruled  the  demur- 
rers filed  by  E.  J.  Jane  and  Mrs.  Myers,  and 
the  court's  action  Is  affirmed  as  to  this,  and 
cause  remanded.  But  we  do  not  think  any 
liability  is  shown  on  the  part  of  the  Mer- 
chants' &  Marine  Bank;  hence  the  case  Is 
reversed,  and  bill  dismissed,  as  to  the  bank. 
So  ordered. 


(94  MIsa.  904) 

GUIiFPORT  COTTON  OIL,  FER'nLIZER  & 

MFO.  CO.  T.  RElNBAU.     (No.  13,544.) 
(Supreme  Court  of  MiwUsippi.    Feb.  15,  1909.) 

1.  Frauds,  Statxtte  of  (t  S3*) — Coktbact  of 
Employment— Validity. 

A  verbal  coatract  of  employment,  to  begin 
in  the  future  and  to  oontimie  for  a  year,  is  void 
under  the  statute  of  frauds. 

[Ed.  Note. — For  other  cases,  see  Frauds,  Stat- 
ute of.  Cent  Dig.  {  80 ;   Dec.  Dig.  {  53.»] 

2.  Fbauds,  Statute  of  (§  106*)— "Mkmobaw- 
DUM' ' — Sufficiency. 

A  "memorandum"  of  a  contract  within  the 
statute  of  frauds  must  include  all  the  material 
features  of  the  agreement,  so  that  no  resort  to 
parol  testimocy  is  necessary,  except  to  show  the 
situation  of  the  parties  and  the  application  of 
the  terms  employed  in  the  writing  to  the  sub- 
ject-matter. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of.  Cent.  Dig.  |  210 ;   Dec  Dig.  §  106.* 

For  other  deSnitions,  see  Words  and  Phrases, 
vol.  5^  pp.  4472,  4473;   vol.  8,  p.  7720.] 

3.  Fbauds,  Statute  of  (f  118*)— Memoban- 
dum— Sufficiency. 

One  employed  under  a  verbal  contract,  void 
under  the  statute  of  frauds,  was  discharged. 
He  subsequently  wrote  to  his  employer  a  letter 
reciting  the  terms  of  the  contract.  The  em- 
ployer replied  by  letter  reciting:  "As  for  the 
talk  I  had  with  you  when  you  applied  for  the 
situation,  I  expected  much  from  you.  That  is 
why  I  offered  you  a  large  salary.  Held,  that 
the  employer  did  not  consent  to  the  terms  of 
the  contract  as  stated  by  the  employ^,  essential 
to  constitute  a  sufficient  memorandum  to  bind 
him  under  the  statute  of  frauds. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  Dec.  Dig.  I  11&»] 

4.  Fbauds,  Statute  op  (J  115*)— Memoban- 
dxjm— Signature— Necessity. 

A  memorandum  of  a  contract  within  the 
statute  of  frauds  must  be  signed  by  the  party  to 
be  charged. 

[E!d.  Note. — For  other  cases,  see  Frauds,  Stat- 
ute of,  Cent.  Dig.  t  242;   Dea  Dig.  f  115.»] 

5.  Frauds,  Statute  of  (J  118*)— Memoran- 
dum—Sufficiency. 

The  memorandum  of  a  contract  within  the 
statute  of  frauds,  may  consist  of  several  distinct 
writings,  providol  they  are  so  related  that  the 
particular  paper  signed  by  the  party  to  be  charg- 
ed can  be  held  to  be  an  approval  of  the  other 
documents  in  whidi  the  terms  of  the  contract 
are  set  forth,  though  such  other  writings  are 
signed  by  others. 

[EW.  Note.— For  other  cases,  see  Frauds.  Stat- 
ute of.  Cent.  Dig.  St  262-264;  Dec.  Dig.  { 
118.»] 

Appeal  from  Circuit  Court,  Harrison  Coun- 
ty ;   W.  H.  Hardy.  Judge. 


Action  by  C.  W.  Renean  against  the  Gulf- 
port  Cotton  Oil,  Fertilizer  &  Manufacturing: 
Company.  From  a  Judgment  for  plaintltT,  de- 
fendant appeals.  Reversed,  and  cause  dis- 
missed. 

May,  Flowen  ft  Whitfield  and  Money  4c 
Graham,  for  appellant  T.  A.  Hardy  and  I<. 
Brame,  for  appellee. 

FLETCHER,  J.  On  the  20th  day  of  April, 
1907,  appellee  entered  Into  a  verbal  contract 
with  one  Van  Winkle,  president  of  appellant 
company,  to  take  charge  of  the  company's- 
oil  mill  In  Oulfport  as  Bux>erlntendent  of  tb& 
operating  department.  Appellee  held  himself 
out  as  a  skilled  and  experienced  man  In  sucli< 
matters,  and  Van  Winkle  agreed  to  pay  hin^ 
an  annual  salary  of  |2,600 ;  the  term  of  serv- 
ice to  begin  on  April  24th  and,  according  to 
appellee's  contention,  to  continue  for  one 
year.  There  were  certain  other  inducements- 
and  representations  dealing  with  appellee's- 
status  and  privileges.  In  case  the  plant  should 
be  removed  to  Columbia,  which  we  need  not 
here  notice  In  detail.  Appellee  on  the  24tb- 
of  April  entered  upon  the  discharge  of  bis 
duties  according  to  the  terms  of  his  con- 
tract, and  was  shortly  thereafter  discharged 
by  Van  Winkle  without  Just  cause.  He  was 
paid  for  the  short  time  during  which  he 
worked,  reduced  bis  damages  as  much  as  pos- 
sible, as  he  was  bound  to  do  under  the  law, 
and  brought  suit  for  the  difference  between 
what  he  had  been  able  to  earn  during  the 
year  and  the  $2,500  which  Van  Winkle  bad 
promised  to  pay  him.  Und»  a  peremptory 
instruction  from  the  court,  Reneau  was  giv- 
en Judgment  for  $1,350,  and  this  amount  is 
admittedly  correct,  provided  any  liability  at 
all  exists. 

It  will  be  observed  that  the  contract  was 
a  verbal  one,  made  on  April  20th,  to  begin 
on  April  24th,  and  to  continue  for  one  year, 
and  Is,  therefore,  unless  affected  by  the  let- 
ters to  be  hereafter  adverted  to,  within  the 
Inhibition  of  that  clause  of  the  statute  of 
frauds  which  provides  that  an  action  shall 
not  be  brought  whereby  to  charge  a  defend- 
ant or  other  party  upon  any  agreement  which 
is  not  to  be  performed  within  the  space  of 
one  year  from  the  making  .thereof,  unless 
the  promise  or  agreement  upon  which  suclk 
action  may  be  brought,  or  some  memorandum 
or  note  thereof,  shall  be  in  writing,  and  sign- 
ed by  the  party  to  be  charged  therewith.  In- 
deed, the  record  before  us  contains  the  fol- 
lowing recital :  "It  Is  admitted  by  the  plain- 
tiff that  the  contract  testified  to  by  the  plain- 
tiff is  within  the  statute  of  frauds  and  noa- 
enforceable  In  this  state,  unless  the  letters 
filed  as  exhibits  to  the  declaration  in  said 
case  and  the  letters  introduced  in  evidence 
in  this  case  are  sufficient  memorandum  to 
take  the  same  out  of  the  operation  of  the 
statute  of  frauds,  together  with  any  compe- 
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tent  oral  evidence  Introduced  In  said  case." 
It  wUl  tbns  be  seen  that  the  case  turns 
oitlrely  upon  the  question  whether  the  let- 
ters Introduced,  taken  together,  contain  such 
a  memorandum  or  note  of  the  contract  as 
will  satisfy  the  statute.  The  letters  referred 
to  were  written  under  these  circumstances: 
After  appellee  had  been  discharged,  he  ad- 
dressed a  letter  to  Van  Winkle,  protesting 
against  the  treatment  he  had  received,  ex- 
plaining the  cause  of  the  unsatisfactory  con- 
dition of  the  product  of  the  mill,  and  re- 
minding Van  Winkle  of  the  fact,  and  at 
least  some  of  the  terms,  of  the  contract 
This  letter  was  dated  May  18th,  and,  among 
other  things  mentioned,  Reneau  refers  to  the 
fact  that  he  had  made  no  misrepresentation 
when  he  had  held  himself  out  as  thoroughly 
understanding  the  oU  mill  business.  The  let- 
ter then  recites :  "My  contract  with  you  was 
lixed  by  the  year  at  a  stipulated  salary  of 
12.500  by  the  year,  and  you  ofTered  as  a  fur- 
ther Inducement  that,  after  removing  the 
plant  to  Columbia,  you  would  make  It  more 
interesting  to  me  by  letting  me  take  stock 
hi  the  business."  On  May  20th  Van  Winkle 
addressed  a  letter  to  Reneau,  which  does  not 
in  so  many  words  acknowledge  receipt  of 
Reneau's  letter,  but  does  discuss  the  ques- 
tions raised  by  Reneau.  Among  other  things 
mentioned  in  this  letter  is  this  expression: 
"As  for  the  talk  I  had  with  yon  when  you 
applied  for  the  position,  I  expected  much 
from  yon.  That  is  why  I  offered  you  a  large 
salary." 

It  is  insisted  on  betialf  of  the  appellee 
that  these  two  letters,  taken  together,  satis- 
fy the  statute,  and  on  behalf  of  the  appellant 
ttiat  they  come  far  short  of  doing  so.  Ap- 
pellant's attack  upon  the  6ufflclency  of  these 
letters  may  be  said  to  have  three  aspects: 
First,  that  the  letters  cannot  be  connect- 
ed, since  there  is  no  direct  reference  In 
one  to  the  other ;  second,  that,  if  considered 
together,  they  do  not  set  out  all  the  terms  of 
the  contract,  so  as  to  render  unnecessary 
any  resort  to  parol  evidence;  third,  that 
the  letter  signed  by  Van  Winkle  does  not 
■nfficlently  show  the  author's  assent  to  and 
adoption  of  the  statements  made  in  Reneau's 
letter. 

We  do  not  think  it  necessary  in  this  case 
to  devote  much  time  to  the  first  two  pointa 
Suffice  it  to  say  that  we  think  Van  Winkle's 
letter  bears  such  internal  evidences  of  hav- 
ing been  written  in  reply  to  Reneau's  that 
their  connection  sufficiently  appears,  al- 
though there  is  no  express  acknowledgment 
in  the  one  of  the  receipt  of  the  other.  We 
observe,  on  the  second  ground,  that  there 
is  some  force  in  the  contention  that  the  let- 
ters, when  taken  together,  do  not  furnish 
a  complete  memorandum  of  the  contract, 
since  nothing  is  better  settled  than  that  the 
writing  must  Include  all  the  material  fea- 
tures of  the  agreement,  so  that  no  resort  to 
parol  testimony  U  necessary,  further  than  to 


show  the  situation  of  the  parties  and  the 
application  of  the  terms  employed  In  the 
writing  to  the  subject-matter  under  consider* 
ation.  It  may  well  be  doubted  whether  these 
letters  measure  np  to  this  requirement;  but 
we  do  not  feel  called  upon  to  decide  this 
question. 

We  come  to  the  third,  and,  as  we  think, 
controlling,  feature  of  this  case;  Of  course, 
by  the  very  terms  of  the  statute  the  mem- 
orandum must  be  signed  by  the  party  to  be 
charged.  In  this  case,  before  appellant  can 
be  held.  It  must  appear  that  Van  Winkle 
has  approved,  assented  to,  and  adopted  as 
his  own  the  statements  made  In  Reneau's 
letter  as  to  the  terms  of  the  contract  We, 
of  course,  readily  assent  to  the  well-under- 
stood principle  that  the  memorandum  may 
consist  of  several  distinct  writings,  provided 
they  are  so  related  that  the  particular  paper 
signed  by  the  party  to  be  charged  can  be 
held  to  be  an  approval  of  other  documents 
in  which  the  terms  of  the  contract  are  set 
forth,  even  though  such  other  writings  are 
signed  by  others.  The  reports  aboimd  in 
cases  of  this  sort  But  the  question  here 
is  whether  the  case  at  bar  falls  within  this 
principle.  It  must  be  remembered  that  these 
letters  are  written  after  the  breach  of  the 
contract  This  fact  Is  of  value,  not  because 
as  a  matter  of  law  the  memorandum  must 
be  executed  before  the  making  of  the  con- 
tract or  contemporaneous  therewith,  for  the 
authorities  are  well  enough  agreed  that  the 
memorandum  may  be  executed  after  the 
breach,  but  as  an  important  factor  In  deter- 
mining what  efTect  shall  be  given  to  the  lan- 
guage employed.  We  can  readily  understand 
that  when  parties  are  engaged  in  negotiat- 
ing tor  a  contract  any  reply  which  one  may 
make  to  a  proposal  of  the  other  must  be 
deemed  as  responsive  thereto,  since  the  reply 
marks  a  step  either  forward  or  backward 
In  the  progress  of  the  negotiation.  But  it  is 
a  different  matter  when  a  contract  already 
made  and  breached  is  sought  to  be  confirmed 
by  an  interchange  of  letters.  In  such  a  case, 
when  the  one  not  sought  to  be  charged  states 
the  terms  of  the  contract,  the  other  must 
manifest  his  assent  thereto  In  some  manner 
which  clearly  evidences  his  acquiescence  in 
the  statement  We  are  not  to  be  understood 
as  holding  that  he  must  sign  with  the  intent 
to  charge  himself  under  the  statute  of  frauds. 
We  agree  that  bis  Intention  Is  Immaterial. 
But  he  must  adopt  his  adversary's  state- 
ment 

We  cannot  think  the  letter  written  by  Van 
Winkle  under  date  of  May  20th  measures 
up  to  this  requirement  Reneau's  letter,  we 
may  concede,  states  the  contract  To  this 
Van  Winkle  merely  replies  that  "as  for 
the  talk  I  had  with  you  when  you  applied 
for  the  position,"  etc.  Can  this  be  held  as 
the  equivalent  of  saying,  "I  agree  that  you 
have  stated  all  the  terms  of  the  contract 
correctly  r    We  think  not    True,  Van  Winkle 
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•nters  ;no  Bpe<dflc  denial ;  but  be  was  not 
called  upon  to  deny.  Had  he  made  no 
reply  to, the  letter,  he  would  not  have  bqen 
bound.  What  be  did  sign  does  not  show 
his  assent  to  the  terms  stated  by  Beneau. 
It  can  mean  nothing  more  than  that,  con- 
ceding what  Reneau  said  to  be  true,  he 
(Van  Winkle)  had  not  secured  the  results 
which  he  expected.  It  neither  affirms  nor 
denies  the  correctness  of  Reneau's  declara- 
tion. It  does  no  more  than  to  waive  his  ver- 
sion aside,  without  committing  the  writer 
to  its  terma  It  refers  to  "a  talk";  but  It 
does-  not  say  that  "you  liave  represented 
this  'talk*  correctly."  It  cannot,  for  the 
purpose  of  satisfying  the  statute  of  frauds, 
be  given  the  effect  of  a  plea  In  confession  and 
avoidance;  nor  can  a  person  bring  himself 
within  the  statute  by  conduct  such  as  would 
operate  as  an  estoppel  in  many  other  cases. 
In  this  case  the  statute  is  far  from  being 
satisfied. 

It  does  not  with  sufficient  certainty  ap- 
pear that  Van  Winkle  assented  to  the  terms 
of  the  contract,  and  we  cannot  enforce  it. 
We  are  content  with  the  authorities  cited  by 
counsel,  and  do  not  reproduce  them  here. 

Reversed,  and  cause  dismissed. 

(K  Miss.  506) 

HARFCNBSS  v.  STATB.    (No.  18,618.) 
(Supreme  Court  of  Mississippi.    Feb.  15,  1909.) 

1.  ELEcnoRs  (J  828*)  —  Publications  Rb- 
SFEonito  Candidatbs— Sufficiency  of  Ac- 
cusation—Cleabness  AND  DETINITENESS. 

An  affidavit  chareing  a  violation  of  Code 
1906,  {  3728,  provimnK  that  every  placard, 
printed  matter,  etc.,  referring  to  the  primary 
election  or  to  any  candidate,  shall  bear  on  its 
face  the  name  and  address  of  the  author;  print- 
er, and  publisher,  which  averred  that  H.  on  a 
stated  day  in  the  coanty  did  unlawfully  have 
published  and  circulated  a  placard  or  poster 
havine  reference  to  affiant,  a  candidate  at  the 
municipal  primary  election  at  a  stated  place, 
without  bearing  on  its  face  the  name  and  ad- 
dress of  the  author  thereof,  etc.,  is  insufficient, 
as  vagae  and  indefinite,  in  that  it  does  not  di- 
rectly and  positively  charge  that  the  primary 
election  mentioned  was  held,  nor  that  any  pri- 
mary election  was  lawfully  called  and  held, 
by   the   properly  constituted   authorities. 

rE>d.  Note.— For  other  cases,  see  Elections, 
Dec.  Dig.  i  828.*] 

2.  iNDicTinNT  aho  Irfobiiatioii  (t  70*)  — 
SuvnciENCT  or  Aooubatioh  —  CSuasnesb 
AND  Precisbness. 

An  indictment  must  charge  the  acts  con- 
stituting the  offense  directly,  dearly,  and  pre- 
cisely, and  not  argumentatively,  inferentially,  or 
by  the  process  of  exclusion. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  |  192;  Dec  Dig.  { 
70.*] 

Appeal  from  Circuit  0>nrt,  Harrison  Coun- 
ty;  M.  H.  Hardy,  Judge. 

"To  be  officially  reporteC" 

W.  T.  Harknees  was  convicted  of  having 
published  and  circulated  a  placard  having 
reference  to  a  candidate  at  a  municipal  elec- 
tion, without  bearing  on  Its  face  the  name 


and  address  of  tlie  author  thereof.  In  viola- 
tion of  Code  1906,  f  8728,  and  appeals.  Re- 
versed, demurrer  sustained,  and  cause  re- 
manded. 

Rarrett  ft  Taylor,  tor  appellant  Qeo.  But- 
ler, Asst  Atty.  Gen.,  for  the  State. 

WHITFIELD,  C.  J.  Section  8728,  Code  of 
1906,  is  in  the  following  words:  "Placards,. 
Posters,  Pamphlets,  etc. — Every  placard,  bill, 
poster,  pamphlet  or  other  printed  matter,, 
having  reference  to  the  primary  election,  or 
to  any  candidate,  shall  bear  upon  the  face 
thereof  the  name  and  the  address  of  the  au- 
thor, and  of  the  printer  and  publislier  there- 
of, and  failure  to  so  provide  shall  be  a  mis- 
demeanor." 

Under  this  section  the  following  affidavit, 
omitting  formal  parts,  was  made  out,  char- 
glng  appellant  with  violation  of  said  section; 
"That  W.  T.  Harkness,  on  or  about  the  7th 
day  of  July,  1908,  in  said  county,  did  unlaw- 
f  ally  iiave  published  and  drculated  a  placarA 
or  poster  having  reference  to  affiant,  a  can- 
didate at  the  municipal  primary  election  of 
Bilozl,  Mississippi,  without  bearing  upon  tlw 
face  of  said  placards  or  posters  the  name 
and  address  of  the  author  thereof.  In  viola- 
tion of  section  8728,  Code  of  1906,  against 
the  peace  and  dignity  of  the  state  of  Missis- 
sippi." 

A  demurrer  was  Interposed  to  ttiis  affidavit 
on  the  ground,  first,  that  the  same  was  vague 
and  Indefinite,  and  charged  no  crime.  There 
were  two  other  grounds  we  do.  not  deem  It 
necessary  now  to  notice.  Tills  affidavit  does 
not  charge  dlrectiy,  as  Is  required  in  accusa- 
tions of  crime,  the  material  averment  that 
any  municipal  primary  election  was  held  in 
Biloxi  at  all.  The  direct  charge  is,  simply, 
that  Harkness  "did  unlawfully  have  publish- 
ed and  circulated  a  placard  or  poster  having 
reference  to  affiant"  The  dause  in  apposi- 
tion follows,  to  wit:  "A  candidate  at  the 
municipal  primary  election  of  Bilozl,  Missis- 
sippi." This  is  no  direct  charge,  positively 
and  clearly,  that  any  such  election  was  held. 
It  is  a  mere  clause  of  a  partidpial  charac- 
ter, an  apposition  dause,  from  which,  at 
m(»t  the  fact  that  any  election  was  held  In 
Biloxi,  Miss.,  might  be  remotely  Inferred. 
Neither  does  this  affidavit  charge,  as  we 
tiiink  It  must  under  section  8728,  that  any 
primary  election  was  lawfully  called  and 
held  by  the  properly  constituted  authorities. 
The  affidavit  is  wholly  vague,  indefinite,  and 
insufficient 

It  is  said  that  the  affidavit  is  in  the  lan- 
guage of  the  statute.  But  this  Is  one  of 
those  cases  in  which  the  averments  in  the 
affidavit  must  t>e  expanded  beyond  the  lan- 
guage of  the  statute,  to  charge  any  crime  at 
all.  The  case  falls  exacOy  within  the  prin- 
ciple announced  In  Fire  Insurance  Compa- 
nies V.  State,  7S  Miss.  24,  at  page  89.  22 
South.  99,  at  page  103.  where  we  said  that 
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the  fandamental  role  aa  to  an  indictment 
was  that  It  "most  charge  the  acts  constltntlng 
the  offense  directly,  clearly,  and  precisely, 
and  not  argumentatlyely,  Inferentlally,  or  by 
the  process  of  exclusion,"  citing  the  BJncyclo- 
ptedU  of  Pleading  &  Practice.  voU  4,  p.  TC2. 
Where  la  there  any  direct,  precise,  and  posi- 
tive charge  In  this  affidavit  that  any  primary 
election  was  held  at  all  In  the  city  of  BIloxIT 
Manifestly  none.  The  very  most  that  can  be 
■aid  in  regard  to  this  charge  is  that  it  Is  in- 
ferentlally adnmbrated  In  the  affidavit.  This 
falls  far  short  of  the  clearness  reqaired 
when  the  citizen  Is  pnt  to  his  defense  at  the 
bar  of  bis  country  on  a  charge  of  crime 

The  Judgment  la  reversed,  the  demurrer 
sustained,  and  the  cause  remanded. 

m  Hlw.  870) 

WOODSON  v.   STATE.     (No.  13,600.) 
(Supreme  Court  of  Mississippi.    Feb.  15,  1909.) 
iRTonoATiiro  laQtroBS  (|  199*)  —  AFnoAvrr 

Chasquto  Cbikk  —  Necessitt  fob  Pbodu- 

cnro. 

A  ednvlctlon  for  unlawfully  aellinr  intoxi- 
cants must  be  revened,  where  the  record  fails  to 
dww  that  any  affidavit  diareing  any  crime  was 
produced  in  Justice  court  or  In  the  circuit  court. 
'  [Bd.  Note.— For  other  cases,  see  Intoxicating 
Llqnois,  Dec.  Dig.  |  199.*] 

Appeal  from  (^rcnlt  Court,  Marshall  Conn- 
ty;  W.  A.  Boane.  Jlldge. 

"To  be  officially  reported." 

Sally  Woodson  was  convicted  of  nnlaw- 
fnlly  selling  Intoxicating  liquors,  and  she 
appeals.    Reversed  and  dismissed. 

li.  A.  Smith,  for  appellant  Oea  Butler, 
Asst  Atty.  Qen.,  for  the  State. 

WHITFIELD,  O.  J.  No  affidavit  charging 
any  crime  Is  shown  by  the  record  to  have 
been  produced  in  either  the  Justice's  court 
or  circuit  court 

The  Judgment  Is  reversed,  and  this  prose- 
cution dismissed,  without  prejudice  to  the 
right  of  the  state  to  begin  a  proper  prosecn- 

tlOD. 


OS  Hiss.  190) 
SBHTH  T.  GULFPORT  ft  MISSISSIPPI 
COAST  TRACTION  CO.    (No.  13,757.) 

(Supreme  Coort  of  Mississippi.    Feb.  1,  1909.) 
L  STBcrr  Raixboads  (t  110*)— Iirjtntncs  to 

PKOESTRIAN— SXTFTICIENCT  OF  DeCIABATION. 

A  declaratloa,  alleging  that  defendant  had 
lemoved  the  dirt  from  under  the  ties  of  its 
tiack  at  a  place  much  frequented  by  the  pub- 
lic as  a  crossing,  and  did  not  light  the  place 
to  warn  pedestrians  of  its  unsafe  condicion,  and 
intestate  stumbled  and  fell  onto  the  track  at  a 
point  at  the  end  of  a  curve,  so  that  the  bead- 
Ugbt  did  not  show  his  position,  and  was  killed 
by  a  passing  car,  which  ran  at  a  rapid  rate 
around  the  curve,  so  as  to  amount  to  gross 
negUgeaee,  stated  a  cause  of  action,  and  was 
not  demurrable  for  failure  to  allege  that  the 
crossing  was  provided  by  defendant,  or  was 
used  as  a  crossing  with  its  knowledge,  or  was 
osed  as  a  crossing  by  the  public  tcenerally ;  nor 


was  it  deuMirrable  on  the  ground  that  it  did  not 
allege  facts  showing  a  duty  upon  defendant  to 
maintain  the  crossing  In  a  safe  condition  for 

pedestrians. 

[Bi.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent.  Dig.  I  224 ;  Dec.  Dig.  {  110.*] 

2.    STBEETS    RAtLBOAOS   (|    110*)— IWJUBIES   TO 

Pkdbstbian— Stjtticiknct  or  Declabatiow. 
A  count  alleging  that  defendant  removed 
dirt  from  under  the  ties  of  Its  track  at  a  place 
in  the  most  populous  part  at  the  town,  moat 
used  by  the  public,  and  did  not  light  the  place, 
so  that  intestate  fell  onto  the  track  because  of  its 
unsafe  condition,  and  was  struck  l>y  a  car  after 
the  motonnan  saw,  or  oould  have  seen,  his  help- 
less condition,  and  that  the  motorman  was  guilty 
of  wanton  negligence  under  the  circumstances, 
was  not  demurrable  for  not  alleging  that  the 
crossing  was  provided  by  defendant,  or  was  used 
as  a  crossing  with  its  knowledge,  or  that  it  was 
used  as  a  croasing  by  the  public  generally. 

[E>d.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  |  224 ;  Dec.  Dig.  t  HO.*] 

8.  Stbeet  Railboads  (|  110*)— Injvbies  to 

PEOESTBIAN  —  DEOLABATIOir- Alleoatioiis 

or  Neoliobnob. 

An  allegation  that  defendant's  motonnan 
discovered  intestate  on  the  track  in  time  to  have 
stopped  the  car  before  striking  him,  had  the 
brakes  and  machinery  been  in  working  order, 
was  not  demurrable  for  not  alleging  in  what 
manner  they  were  defective. 

[E>d.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  i  224;  Dec  Dig.  |  110.*] 

Appeal  from  Ctrcnlt  (3oart,  Harrison  Coon- 
tj;  W.  H.  Hardy,  Judga 

"To  be  officially  reported." 

Action  by  Anna  C.  Smith  against  the  Gnlf- 
port  ft  Mlsalsslppl  Coast  Traction  Company. 
From  a  Judgment  for  defendant  on  demurrer, 
plaintiff  appealed.  Reversed,  demurrer  over- 
ruled, and  cause  remanded. 

Mrs.  Anna  O.  Smith  brought  niit  against 
the  defendant  for  the  death  of  her  husband, 
William  A.  Smith,  who  was  killed  by  an  elec> 
trie  car  of  said  defendant  The  declaration  Is 
In  four  counts,  and  the  defendant  demurred 
to  each  count  separately  and  to  the  declara- 
tion aa  t  whole.  The  court  susteined  the  de- 
mnrrer,  and  plaintiff  appeals. 

The  first  count  of  the  declaration  Is  predi- 
cated on  the  fact  that  defendant  bad  removed 
the  dirt  from  under  the  eroos-tiea  at  the  plaqe 
on  ite  track  where  Smith  was  killed,  a  place 
much  frequented  by  the  public  generally  an 
a  crossing,  and  that  defendant  had  not  pro- 
vided a  light  to  warn  pedestrians  of  the  un- 
safe condition  of  the  place,  and  that  Smith, 
in  going  from  his  work  to  his  sleeping  apart- 
ments on  the  night  of  his  death,  had  to  cross 
the  track  of  defendant  at  said  place,  and,  on 
account  of  the  defective  condition  of  said 
track  as  aforesaid,  deceased  stumbled  and  fell 
on  said  track,  and  while  lying  In  a  helpless 
condition  from  his  fall.  Just  at  the  end  of  a 
curve  in  said  track,  where  the  headlight  of 
the  electric  car  did  not  throw  the  light  across 
the  track,  a  car  of  said  defendant  struck  and 
killed  deceased  while  going  at  a  rapid  rate  of 
speed  around  said  curve,  amounting  to  will- 
ful, wanton,  and  gross  redtlessness  and  negll- 
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gence  on  the  part  of  the  motorman.  Tbe  de- 
murrer to  the  first  count  charged  that  plain- 
tiff did  not  allege  that  the  crossing  was  one 
provided  or  established  by  defendant,  or  that 
it  was  used  as  a  crossing  at  the  time  with 
the  knowledge  or  consent  of  defendant,  or 
that  it  was  used  as  a  crossing  by  the  public 
generally. 

The  second  count  alleged  that  the  accident 
occurred  in  a  populous  part  of  the  town  most 
used  by  the  public  generally ;  that  the  trade 
was  defective  as  heretofore  set  out ;  that  de- 
ceased fell  and  became  unable  to  extricate 
himself,  and  while  lying  on  said  track  the  mo- 
torman in  charge  of  the  car  saw  Smith  In 
such  helpless  condition,  or  should  have  seen 
him  by  keeping  the  proper  lookout,  before  the 
car  struck  Smith ;  and  that  under  the  condi- 
tions the  motorman  was  guilty  of  willful, 
wanton,  and  gross  negligence,  etc.  The  de- 
murrer to  the  second  count  raises  practically 
the  same  question  as  the  demurrer  to  the  first 
count. 

The  third  count  contains  the  further  alle- 
gations that  the  motorman  in  charge  of  the 
car  discovered  Smith  on  the  track  in  time  to 
have  stopped  the  car  before  striking  him,  had 
the  brakes  and  machinery  of  said  car  been  in 
proper  working  order.  The  demurrer  to  the 
third  count  charges  that  the  declaration  does 
not  sufiSclently  describe  the  crossing,  and  does 
not  allege  in  what  manner  the  brakes  and 
machinery  were  defective. 

The  fourth  count  alleges  that  there  was  no 
light  at  said  crossing  and  that  said  Smith  did 
not  know  of  the  excavation  caused  by  the  re- 
moval of  dirt,  and  that  the  company  should 
have  placed  a  light  there,  warning  pedestri- 
ans of  tbe  dangerous  condition  of  the  track, 
and  that  their  failure  so  to  do  was  the  prox- 
imate cause  of  the  death  of  said  Smith.  The 
demurrer  to  the  fonrth  count  sets  np  that  the 
declaration  in  this  count  falls  to  allege  facts 
which  would  disclose  any  duty  upon  defend- 
ant to  maintain  said  crossing  in  a  safe  condi- 
tion for  pedestrians. 

J.  H.  Mlze,  for  appellant.  Jas.  H.  Neville 
and  White  &  Ford,  for  appellee. 

WHITFIELD,  O.  J.  Each  one  of  the  counts 
In  this  declaration  stated  a  good  cause  of  ac- 
tion, and  the  demurrer  to  each  and  every 
connt  shonld,  manifestly,  have  been  overruled. 

The  Judgment  Is  reversed,  the  demurrer 
overruled,  and  the  cause  remanded. 


PETERS  r.  LOUISVILLE  &  N.  R.  CO. 
(No.  13,390.) 

(Supreme  Coart  of  Mississippi.     Feb.  1,  1900.) 

1.  Mabteb  Awn  Sebvant  (8  K8*)  —  Trtino 
Actions— PixAniNo  —  Sufficienct  of  Dec- 
laeahons. 

In  aa  action  against  a  master  for  Injuries 

to  a  servant  while  loading  a  car  by  pnlley  and 


tackle,  declaration  held  to  state  a  cause  of  ac- 
tion. 

[Bd.  Note.— For  other  cases,  see  Master  and 
Servant,  Dea  Dig.  S  ^8.*] 

2.  Action  (§  38*)— Siwolk  Causb  of  Action 

— ^Declaration. 

A  declaration  in  a  servant's  action  against 
his  master  for  personal  injuries  held  to  state 
only  one  cause  of  action. 

[Ed.  Note. — For  other  cases,  see  Action,  Dec. 
Dig.  i  38.*] 

Appeal  from  Circuit  Court,  Hancock  Coun- 
ty ;   W.  H.  Hardy,  Judge. 

Action  by  G.  W.  Peters  against  the  Louis- 
ville &  Nashville  Railroad  Company.  From  a 
Judgment  for  defendant  upon  demurrer  to  the 
declaration,  plaintiff  appealed.  Reversed  and 
remanded. 

The  declaration,  omitting  the  formal  parts, 
is  as  follows:  "The  plaintiff  was  employed 
by  the  defendant,  the  Louisville  &  Nashville 
Railroad,  and  was  a  member  of  a  bridge  crew, 
under  one  Joseph  Catchot,  foreman  of  said 
bridge  crew,  and  a  person  having  the  right  to 
control  and  direct  the  services  of  the  plaintiff, 
as  well  as  the  other  memt>er8  of 'the  said 
bridge  crew.  That  on  the  17th  day  of  Feb- 
ruary, A.  D.  1908,  while  In  the  defendant's 
employ,  the  said  Joseph  Catchot,  foreman, 
ordered  one  Theodore  Soden  to  take  a  squad 
of  men  and  load  a  cattle  car  with  mains. 
That  the  mains  were  at  a  point  on  the  said 
railroad  about  200  feet  from  the  water  tank 
in  the  railroad  yard  at  Scranton,  Miss.  The 
plaintiff  was  a  member  of  said  squad  which 
was  sent  out,  and  was  directly  nnder  Theo- 
dore Soden,  a  person  who  also  had  the  right 
to  control  and  direct  the  services  of  the  plain- 
tiff, as  well  as  the  other  members  of  the 
squad.  That  the  said  Soden,  t>OBS  of  the  gang, 
provided  a  means  of  loading  the  mains  in 
said  car  which  was  Inadequate,  insufiScient, 
and  dangerous  to  the  servants  of  the  defend- 
ant— a  small  block  and  fallow,  consisting  of 
two  pulleys,  one  a  single  pulley  and  the  other 
a  double  pulley,  rope,  and  strap.  The  double 
pulley  was  attached  by  its  hook  to  the  travel 
or  track  on  which  the  door  of  the  car,  when 
opened  and  shut,  traveled.  That  the  travel  is 
a  flat  piece  of  iron  %  inch  by  3  Inches,  and 
about  12  feet  in  length.  The  rope  connects 
the  pulley  and  strap,  which  strap  was  first 
put  around  the  front  end  of  a  main  and  the 
lower  pulley  was  hooked  Into  the  strap. 
Then  the  men  would  haul  on  the  rope,  there- 
by raising  the  front  of  the  main  to  the  floor 
of  the  car,  and  there  it  rested  on  the  floor, 
and  then  the  strap  was  changed  to  the  rear 
end  of  the  main,  and  the  men  at  the  rope 
would  haul  again,  thereby  pushing  the  main 
in  the  car  and  raising  the  rear  end  at  the 
same  time.  This  complainant  was  the  flrst 
man  at  the  rope  near  the  head  pulley,  and 
there  was  one  man  who  took  the  end  of  the 
rope  on  which  the  men  hauled  the  main  in 
the  car,  snubbed  the  rope  around  a  telegraph 
pole,  so  as  to  make  the  rope  taut.  In  order 
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that  the  men  could  get  a  new  hold  on  the 
rope.  To  load  any  car  with  these  mains  In 
the  manner  described  and  from  the  ground  to 
the  door  of  a  car  Is  a  work  of  danger ;  but  a 
cattle  car  Is  wholly  unsuitable  for  the  means 
of  transporting  such  material,  for  the  reason 
that  they  are  made  for  the  purpose  of  trans- 
porting stock,  and  because  It  is  a  danger  add- 
ed to  a  work  of  danger  to  do  so.  There  were 
nine  cast-iron  mains,  10  feet  long  and  10  Inch- 
es In  diameter,  weighing  In  the  neighbor- 
hood of  1,400  pounds.  That  after  lifting  the 
front  end  of  one  of  the  mains,  and  placing  It 
on  the  front  end  of  the  floor  of  the  car,  and 
after  the  strap  was  put  around  the  rear  end, 
the  lower  pulley  was  attached  to  It,  when  It 
was  hauled  to  about  6  or  7  feet  from  the 
ground,  the  upper  pulley  made  a  Jump  In  Its 
fastenings,  and  the  front  of  the  main  rolled 
off  of  the  floor  of  the  car  to  the  ground,  and 
the  rear  end  swung  around  and  caught  this 
plaintUTs  right  leg  between  it  and  the  end  of 
a  cross-tie.  Thereby  he  was  Injured  to  such 
an  extent  that  be  could  not  walk  to  the  car 
in  which  he  lived.  He  suffered  great  pain 
therefrom  for  more  than  three  weeks,  besides 
loss  of  time,  thereby  being  damaged  in  the 
ium  of  $500.    Wherefore,"  eta 

W.  J.  Gex  and  D.  W.  Harper,  for  appellant, 
dte  section  729,  Code  of  1906;  Cheaves  7. 
Southern  Railway  Company,  82  Miss.  48,  83 
South.  649,  84  South.  386. 

Gregory  L.  Smith,  for  appellee,  cites  Rail- 
road Company  v.  Wallace,  90  Miss.  609,  43 
South.  469 ;  Railroad  Company  t.  Abrams,  84 
Miss.  456,  36  South.  542;  McCerren  v.  Rail- 
road Company,  72  Miss.  1013,  18  South.  420; 
Powers  V.  Stowers,  47  Miss.  577;  Clary  t. 
Lowery,  61  Miss.  879;  Perkins  y.  Guy,  55 
Miss.  178.  30  Am.  Rep.  510. 

MAYES,  J.  It  Is  our  view  that  the  demur- 
rer to  the  declaration  filed  in  this  cause 
should  have  been  overruled.  The  declaration 
states  one  good  cause  of  action,  and  only  one. 
We  do  not  think  the  authorities  cited  by  coun- 
sel for  appellee  can  be  applied  in  this  case. 

Reversed  and  remanded. 

m  MI88.  899) 

Bz  parte  PARKER.    (No.  13,799.) 
(Supreme  Court  of  Mississippi.    Fel>.  15,  1909.) 

PBISONS  (I  14*)— OONTEACTS  BT  PUBLIC  Au- 
THOBrrlES  FOB  LaBOB  —  RlQHI  OF  CONVICT 
TO  DiSCBABOE. 

Where  the  county  supervisors  have  made  no 
order  providing  for  the  working  of  county  con- 
victs m  any  of  the  modes  provided  by  law,  a 
person  convicted  of  a  misdemeanor  and  confined 
in  jail  for  default  in  pavment  of  the  fine  and 
costs  must  remain  in  jail,  aod  is  not  entitled 
to  his  liberty  because  of  failure  of  the  board 
to  act. 

[Ed.  Note.— For  other  cases,  see  Prisons,  Dec. 
Dig.  I  14.*] 

Appeal  from  Chancery  Court,  Calhoun  Coun- 
tr;  I.  T.  Blount,  Chancellor. 


Habeas  corpus  by  Ethel  Parker.  From  a 
Judgment  denying  the  writ,  relator  appeals. 
Affirmed. 

J.  Ii.  Bates,  for  relator.  Geo.  Butler,  Asst. 
Atty.  Gen.,  for  respondent 

FLETCHER,  J.  This  relator,  being  con- 
victed of  a  misdemeanor  In  the  circuit  court 
of  Calhoun  county,  was  sentenced  to  pay  a 
fine  and  costs,  and  in  default  thereof  to  re- 
main In  the  county  Jail. 

It  appears  that  the  board  of  supervisors  of 
Callioun  county  has  never  undertaken  to  pro- 
vide for  the  working  of  the  county  convicts  in 
any  of  the  modes  provided  by  law,  but  has 
made  no  order  whatever  on  the  subject  of  dis- 
posing of  these  convicts.  Relator  insists  that 
he  Is  entitled  to  his  liberty  because  no  such 
order  has  been  made.  We  cannot  so  hold. 
In  the  absence  of  any  action  by  the  board, 
the  defaulting  misdemeanant  must  remain  in 
Jail.  We  agree  with  the  chancellor  that,  if 
any  error  has  been  committed,  it  was  la  fa- 
vor of  the  relator,  and  of  this  he  cajinot  com- 
plain. 

Affirmed. 


(94  MlM.  taj 

CUNNINGHAM  v.  STATE     (No.  18,62a) 

(Supreme  Court  of  Mississippi.    Feb.  8,  1909.) 

Cbiminal  Law  ({  855*)— Sepabatioh  of  Jitbt 
— Effect. 

Where  it  was  highly  improbable  that  a  ju- 
ror in  a  murder  case,  who  separated  from  his 
fellows,  saw  any  one  during  the  separation,  the 
conviction  will  not  be  set  aside  because  of  the 
separation. 

'  [EM.    Note.— For   other   cases,    see    Criminal 
Law,  Dec  Dig.  g  855.*] 

Appeal  from  CircAit  Court,  Monroe  Coun- 
ty; E.  O.  Sykes,  Judge. 

George  Cunningham  was  convicted  of  mur- 
der, and  be  appeals.    Affirmed. 

Geo.  G.  Payne,  for  appellant  Gea  Butler, 
Asst  Atty.  Gen.,  for  the  State. 


FLETCHER,  J.  We  do  not  think  the  proof 
as  to  separation  of  the  Juror  Grady  from  his 
fellows  is  sufficient  to  reverse  this  case.  It 
was  said  in  Slcates  v.  State,  64  Miss.  645,  1 
South.  843,  60  Am.  Rep.  70,  that  it  Is  not 
enough  for  the  defendant  to  show  that  pos- 
sibly some  person  might  have  been  with  the 
Juror  and  communicated  with  him.  In  the 
case  at  bar  it  is  highly  improbable  that  the 
juror  saw  anybody  during  the  period  of  his 
enforced  withdrawal  from  the  body  of  the 
Jury. 

Though  we  are  earnestly  urged  to  reverse 
the  case  on  the  facts,  after  a  careful  con- 
sideration of  the  evidence,  we  do  not  feel 
JustlQed  in  disturbing  the  verdict  of  the  Jury. 

Affirmed. 
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(94  Miss.  201) 

OROOB  V.  PHCBNIX  INS.  C».    (No.  18,40S.) 
(Supreme  Coart  of  Mississippi.    Feb.  15,  1909.) 

1.  IRBUBAKCK  (I  282*)— AvoiDxncx  or  Pou- 
oy— TiTLB  or  INSUBID — Sole  awd  Uhoordi- 

TIONAI.  OWREBSHIF. 

Tbe  stipulation  in  a  fire  policy  that  it  shall 
be  void  if  the  interest  of  insured  be  other  than 
unconditional  and  sole  ownership,  or  if  the  sub- 
ject of  insurance  be  a  building  on  ground  not 
owned  by  the  insured  in  fee  simple,  is  reason- 
able and  valid,  and  a  breach  thereof,  unless 
waived  by  tbe  iosurer,  will  excuse  it  fix>m  lia- 
bility. 

[Eid.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  5  606;    Dec  Dig.  {  282.*] 

2.  INBUBAWCK    (}    282*)— TiTLB    Or    INSUIWD— 

Sols  and  Urconditional  Owrebshif. 
A  conveyance,  though  fraudulent  and  void 
as  to  the  grantor's  creditors,  would  not  be  void 
as  against  the  grantee,  claiming  as  an  insured 
under  a  policy  on  tbe  property  which  provided 
that  the  policy  should  be  void  if  the  interest  of 
insured  were  other  than  nncondidonai  and  sole 
owoersbip. 

[Eld.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  J  006;   Dec  Dig.  S  282.*] 

3.  INBITBARCE   (|   282*)— IRTEBEST  Or   IKSUBED 

— Conveyance  bt  wife  to  Husband— Va- 
lidity—CoNsrrBuonoN  or  Statute— "Thibd 
Person  '  * 

Laws'  1900,  p.  130,  c  90,  provides  that  a 
conveyance  of  land,  etc,  between  husband  and 
wife  shall  not  be  valid  as  against  any  third 
person,  unless  tbe  conveyance  be  in  writing,  ac- 
knowledged and  filed  for  record  as  a  mortgage 
or  deed  of  trust  is  required  to  be,  etc  Held, 
that  the  term  "third  peraon"  includes  only  any 
person  in  a  position  to  be  prejudiced  by  the  se- 
,  cret  conveyance ;  and  hence,  where  a  wife  con- 
veyed property  to  her  husband  by  an  unrecorded 
deed  valid  as  to  her,  and  her  husband  insured  it, 
the  deed  was  not  void  as  to  the  insurance  com- 
pany, since,  as  nobody  but  insured  or  his  wife 
could  be  the  real  owner,  and  tbe  wife  had  parted 
with  her  interest  to  insured,  the  comi)any  could 
not  have  been  prejudiced;  its  only  interest  be- 
ing to  know  that  insured  was  in  fact  tbe  owner. 
[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  i  606 ;   Dec  Dig.  |  282.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  pp.  6960,  6961.] 

Appeal  from  Circuit  Court,  Pike  County; 
M.  H.  Wilkinson,  Judge. 

Action  by  W.  B.  Grooe  against  the  Phoe- 
nlz  Insurance  Company.  Judgment  for  de- 
fendant, and  plaintltr  appeals.  Reversed 
and  remanded. 

Action  to  recover  for  Iobb  of  property  by 
fire.  The  first  trial  resulted  in  a  mistrial, 
and  on  the  second  trial  there  was  an  agree- 
ment of  counsel  as  to  the  amount  of  liability, 
if  any  existing  at  aU,  and  it  was  further 
agreed  that  the  only  point  to  be  decided  was 
whether,  under  the  law,  any  liability  ex- 
isted. 

R.  W.  Cutrer  and  Alexander  &  Alexander, 
for  appellant  Price  &  Wtaltfleld,  for  ap- 
pellee. 

FLETCHER,  J.  This  appellant,  having 
insured  certain  sawmill  property  In  the 
Phoenix  Insurance  Company  and  sustained 
a  loss  by  fire,  brought  suit  on  the  insurance 


contract  On  the  trial  many  defenses  were 
Interposed,  presented  by  a  variety  of  pleaa 
and  notices ;  but  the  course  of  the  pleading  ~ 
and  the  evidence  offered  have  eliminated 
from  consideration  every  question  except 
one,  arising  under  section  2522  of  the  Code 
of  1906,  which  question  may  be  thus  stated : 
Tbe  policy  of  insurance  contained  tbe  famil- 
iar stipulation  to  the  effect  that  tbe  policy 
should  be  void  If  "tbe  interest  of  the  In- 
sured be  other  than  unconditional  and  sole 
ownership,  or  If  the  subject  of  Insurance  be 
a  building  on  ground  not  owned  by  the  In- 
sured in  fee  simple."  On  tbe  trial  of  the 
case  It  developed  that  the  land  upon  which 
the  sawmill  was  located  had  been  deeded  to 
api>ellant'8  wife,  and  there  was  no  convey- 
ance of  record  divesting  her  title.  It  being 
dear,  so  far  as  the  recorded  deeds  disclosed, 
that  the  above-quoted  stipulation  In  the 
days  before  the  contract  of  insurance  was  af- 
fected his  wife  had  executed  to  him  a  deed 
policy  had  not  been  observed,  the  plaintiff, 
upon  being  reintroduced,  testified  that  some 
conveying  the  title  to  the  land  in  fee  simple, 
but  that  this  deed  had  never  been  acknowl- 
edged or  filed  for  record. 

It  was  Insisted  on  behalf  of  the  Insurance 
company  that  this  deed  is  void  under  sec- 
tion 2522  of  the  Code  of  1006,  and,  the  cir- 
cuit judge  agreeing  with  this  contention,  a 
peremptory  instruction  was  given  for  the  de- 
fendant company.  We  desire  to  say  In  the 
outset  that  we  unhesitatingly  construe  the 
agreement  entered  into  by  the  parties  at  the 
second  trial  as  submitting  to  the  court  only 
the  question  as  to  whether  a  peremptory  In- 
struction shoald  have  been  given  on  the 
facts  developed  In  the  first  trial,  and  de- 
cline to  give  this  agreement  tbe  effect  which 
would  follow  If  both  the  law  and  the  facts 
bad  been  submitted  to  tbe  court  for  decision. 
The  statute  In  question  reads  as  follows: 

"What  Necessary  to  Validity  of  Convey- 
ance.— ^A  transfer  or  conveyance  of  goods  and 
chattels,  or  lands,  or  any  lease  of  lands,  be- 
tween husband  and  wife,  shall  not  be  valid  as 
against  any  third  person,  unless  the  transfer 
or  conveyance  be  In  writing  and  acknowledg- 
ed and  filed  for  record  as  a  mortgage  or  deed 
of  trust  Is  required  to  be ;  and  possession  of 
the  property  shall  not  be  equivalent  to  filing 
the  writing  for  record,  but,  to  affect  third 
persons,  the  writing  must  be  filed  for  re- 
cord."   Laws  1900,  p.  130,  c  90. 

The  question  is  whether  an  insurance  com- 
pany, seeking  escape  from  liability  on  tbe 
ground  that  tbe  insured  Is  not  the  sole  and 
unconditional  owner  of  the  land  on  which 
tbe  property  Is  situated,  can  be  held  to  be 
such  a  "third  person"  as  the  statute  contem- 
plates. It  is  very  generally  agreed,  and, 
indeed,  repeatedly  decided  In  this  state,  that 
the  clause  In  an  Insurance  policy  as  to  sole 
and  unconditional  ownership  is  reasonable 
and  valid,  and  that  a  breach  of  such  stlpula- 
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tlon,  mtleaa  waived  by  the  company,  will 
ezcnae  the  company  from  liability.  There 
must  be  a  reason  for  upholding  and  enforc- 
ing this  stlpnlatlon,  and  the  reason  lies  very 
near  the  surface.  It  is  clearly  and  succinct- 
ly put  by  the  Penu^lvanla  court  In  the 
following  language:  "The  purpose  of  this 
provision  is  to  prevent  a  party  who  holds 
an  undivided,  or  contingent,  but  Insurable, 
Interest  in  property  from  appropriating  to 
his  own  use  the  proceeds  of  a  policy,  taken 
upon  the  valuation  of  the  entire  and  uncon- 
ditional title,  as  if  he  were  the  sole  owner, 
and  to  remove  from  him  the  temptation  to 
perpetrate  fraud  and  crime;  for,  without 
this,  a  person  might  thus  be  enabled  to  ex- 
ceed the  measure  of  an  actual  indemnity. 
But  where  the  oitire  loss,  if  the  property 
Is  destroyed  by  fire,  must  fall  upon  the  party 
insured,  the  reason  and  purpose  of  this  pro- 
vision does  not  seem  to  exist"  Imperial 
Fire  Insurance  Co.  v.  Dunham,  117  Pa.  460, 
12  AU.  668,  2  Am.  St  Rep.  686. 

This  view  of  the  purpose  of  the  clause 
must  be  kept  in  mind  In  giving  effect  to  its 
provisions,  and  in  applying  it  to  any  given 
state  of  facts.  It  was  doubtless  in  the  mind 
of  the  court  when  there  was  decided  the 
case  of  Liverpool,  etc.,  In&  Co.  v.  McGuIre, 
52  Mlsa  227,  In  which  it  was  held  that  the 
clause  had  to  do,  not  with  nice  questions  of 
title,  to  be  precisely  determined,  but  with 
beneficial,  practical,  and  equitable  owner- 
ship; and  therefore  the  court  held  that 
though  the  legal  title  was  in  a  partnership, 
yet  it  was  competent  to  show  by  parol  that 
the  partnership  had  been  dissolved  and  the 
real  estate  divided.  And  again,  in  Phcenix 
Ins.  Co.  V.  Bowdr^  07  Miss.  620,  7  South. 
506,  19  Am.  St  Rep.  326,  the  court  reaffirm- 
ed with  emphasis  and  elaboration  the  doc- 
trine of  the  McOulre  Case,  and  upheld  the 
policy,  although  the  deed  to  the  Insured  was 
so  defective  that  the  legal  title  had  probably 
not  passed.  After  a  most  searching  analysis 
of  the  purpose  bf  this  clause  in  insurance 
poUdea,  the  conrt  concludes:  "Applying 
these  principles  to  the  case  at  bar,  we  will 
see  that  plaintiffs  are  the  sole,  undisputed, 
beneficial  owners  of  the  property  in  question, 
holding  under  a  conveyance  purporting  to 
invest  them  with  an  estate  in  fee  simple. 
The  truth  is,  so  far  as  this  record  discloses, 
plaintiffs  are  the  only  persons  on  earth  hav- 
ing any  sort  of  interest  in,  or  claim  of  bene- 
ficial ownership  to,  the  premises.  There  Is, 
at  the  utmost,  a  mere  naked  legal  title  out- 
standing in  one  of  the  three  surviving  ex- 
ecutors of  Merriweather,  and  this  executor 
Is  the  mere  trustee  of  the  title  for  these 
very  plaintiffs  and  their  brothers  and  sla- 
ters; all  of  said  brothers  and  sisters  hav- 
ing conveyed  their  undivided  interests  to 
-  these  plaintiffs.  Will  any  one  deny  that 
plaintiffs  might  not  if  thought  necessary 
to  protect  their  title,  go  Into  a  court  of 
chancery  and  immediately  have  the  naked 


legal  title  divested  ont  of  the  trustee  and 
invested  In  themselvesT  The  appellees  are 
tlie  real  owners  of  the  protulses,  they  are 
the  sole  owners  asserting  title,  and  they  must 
bear  the  total  loss  involved  In  the  destruc- 
tion of  the  building,  unless  we  shall  bold  the 
company  liable." 

The  authorities  are  all  agreed  that  a  con- 
veyance, though  void  at  the  instance  of  credi- 
tors, because  executed  fraudulentiy,  is  not 
to  be  held  as  void  against  a  claim  by  the  In- 
sured for  the  value  of  the  property,  though 
covered  by  an  insurance  policy  containing 
the  Identical  stipulation  here  under  review. 
Stelnmeyer  v.  Stelnmeyer,  64  S.  0.  413,  42 
S.  B.  184>  S9  li.  R.  A.  810,  02  Am.  St  Rep. 
809;  Rochester  Loan  &  Banking  Co.  v.  Lib- 
erty Ins.  Co.,  44  Neb.  637,  62  N.  W.  877, 
48  Am.  St  Rep.  745. 

Tbe  statute  under  review  does  not  render 
absolutely  void  all  unacknowledged  and  un- 
recorded conveyances  between  husband  and 
wife.  They  are  perfectly  good  as  between 
the  parties.  They  are  void  only  as  to  "third 
persons."  That  this  expression  "third  per- 
sons" does  not  apply  in  all  its  literal  signifi- 
cance seems  clear  from  the  case  of  Green  v. 
Weems,  85  Miss.  566,  38  South.  551.  It  would 
certainly  be  true  that  if  the  expression  is  to 
t>e  held  to  embrace  all  t>er8ons  whatsoever, 
without  regard  to  their  interest  in  the  prop- 
erty conveyed  or  the  possibility  of  their  be- 
ing Injuriously  affected  by  the  transfer,  it 
would  include  all  creditors,  whether  secured 
or  unsecured.  But  this  case  holds  correctly 
that  when  creditors  are  Involved  the  refer- 
ence is  to  secured  creditors  only,  following 
the  analogy  of  another  statute  dealing  with 
conveyances.  This  case  cannot  be  reconciled 
with  the  view  that  all  third  persons  are 
meant  independent  of  the  power  of  the  con- 
veyance to  do  them  mischief.  We  cannot  at- 
tach significance  to  the  solitary  word  "other- 
wise," used  in  ooe  sentence  of  the  opinion, 
after  mention  of  creditors  and  purchasers. 
That  usually  innocuous  word  cannot  be 
extended  to  Include  a  class  excluded  by  the 
reasoning  and  effect  of  the  opinion.  W* 
must  look  to  the  purpose  of  the  statute. 

No  sound  reason  can  be  given  for  requii^ 
ing  conveyances  between  husband  and  wife 
to  be  recorded,  except  that  the  world  may 
know  as  to  the  change  of  ownership.  If  any 
given  individual  has  not  been  prejudiced  by 
this  secret  conveyance,  how  can  his  lack  of 
knowledge  possibly  operate  to  his  injury? 
The  insurance  company  Is  not  affected  in  its 
risk  or  Its  liability  by  the  fact  that  construc- 
tive notice  was  not  given  of  the  conveyance. 
It  is  only  Interested  in  knowing  that  the 
party  claiming  to  be  owner  is  In  faiet  the 
owner,  and  that  nobody  else  is.  Now  in  the 
case  at  bar  either  Groce  or  bis  wife  is  the 
real  owner.  Manifestly  Mrs.  Groce  is  not 
since  she  has,  as  Groce  testifies,  conveyed 
the  property  by  a  deed  admittedly  valid  as 
to  her.    She  has  no  interest  in  the  proceeds 
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of  Insurance,  no  claim  on  the  property.  We 
cannot  see  that  the  Insurance  company  conid 
possibly  have  been  prejudiced  by  the  failure 
of  the  husband  to  hare  the  deed  acknowl- 
edged and  recorded,  and  we  further  hold 
that  the  statute  includes  only  such  "third 
persons"  as  are  In  a  position  to  be  preju- 
diced by  the  secret  conveyance.  We  Intimate 
nothing  as  to  the  value  of  the  proof  offered 
to  establish  the  execution  of  the  deed,  since 
that  Is  a  question  for  the  Jury. 
Reversed  and  remanded. 


(95  Miss.  6) 

STATE  v.  JACKSON  COTTON  OIL  CO. 

(No.  12,9flO.) 

(Supreme  Court  of  Mississippi.    Jan.  26,  1909.) 

1.  Corporations  (8  38*)— Regulation— Pow- 
BB  TO  Regulate. 

Though  corporations  are  entitled  to  the  pro- 
tection of  the  state  and  federal  Constitutions, 
they  may  be  dealt  with  differently  from  natural 
persons;  their  charters  being  subject  to  amend- 
ment at  the  legislative  will. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  i  120;   Dec  Dig.  i  38.*] 

2.  CoBPOBATioNs  (i  41*)— Repbai.  or  Chas- 
ter. 

The  Legislature  may  repeal  the  charter  of  a 
corporation. 

[Kd.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  t  128;  Dec  Dig.  {  41.»] 

5.  Monopolies  (i  9*)  —  Trusts  —  Power  to 
Regulate. 

The  legislative  power  to  regulate  trusts, 
agreements,  etc,  inimical  to  the  public  welfare 
does  not  depend  upon  Const.  1890,  §  198,  au- 
thorizing laws  to  prevent  trusts,  etc,  inimical 
to  the  public  welfare ;  the  Legislature  having 
general  power,  within  constitutional  limitations, 
to  declare  what  combinations  are  inimical  to  the 
public  welfare. 

[EM.  Note. — For  other  cases,  see  Monopolies, 
Cent  Dig.  {  8;   Dec  Dig.  S  9.»] 

4.  Monopolies  (§  10*)— Cohbination  to  Re- 
strain Trade  —  Statutobt  Provisions  — 
Constitutionalitt. 

Laws  1900,  p.  125,  c.  88,  prohibitin|;  trusts, 
oombinations,  and  agreements  to  restrain  trade 
and  hinder  competition,  are  not  unconstitution- 
al :  such  agreements  being  contrary  to  public 
policy,  and  punishable. 

[EM.   Note.— For  other  cases,  see  Monopolies, 
Cent.  Dig.  |  9 ;    Dec.  Dig.  {  10.*] 

6.  Statutes  (§  64*J  —  Validitt  —  Valid  in 
Pabt—"Tbust"— "Combine." 

Laws  1900,  p.  125,  c  88,  defining  a  "trust" 
or  "combine"  as  a  combination  or  agreement  be- 
tween two  or  more  persons,  etc,  (a)  in  restraint 
of  trade;  (b)  to  limit,  increase,  or  reduce  the 
price  of  a  commodity ;  (c)  to  hinder  competition, 
etc. — is  severable,  and  if  any  provision  thereof  is 
invalid  it  may  be  eliminated,  without  affecting 
the  validity  of  other  provisions. 

[Ed.    Note. — For    other    cases,    see    Statutes, 
Cent  Dig.  J  63;  Dec  Dig.  $  64.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  p.  1275;  vol.  8,  pp.  7116-7124,  7822.] 
6.  Monopolies  (§  26*)— Combination  to  Re- 
strain Trade— Remedies  to  Prevent  Un- 
lawful (30MBINATI0N— Sufficiency  of  In- 
formation—"Combine." 

An  information  in  the  nature  of  a  petition 
for  quo  warranto  alleged  that  defendant  and  an- 


other cotton  oil  company  were  competitors  in 
buying  cotton  seed,  and  agreed  that  defendant 
would  not  buy  any  seed  in  the  territory  adjacent 
to  the  plant  of  the  other  concern  if  it  would 
ship  defendant  a  certain  amount  of  seed  at  cer- 
tain prices,  and  that  the  agreement  was  an  un- 
lawful combination  to  restrain  trade,  for  the 
purpose  of  limiting  the  price  of  a  commodity, 
etc  Held,  that  the  information,  though  contain- 
ing unnecessary  averments,  alleged  a  single  cause 
of  action,  and  was  sufficient  under  Laws  1900, 
p.  125,  c  88,  defining  a  "combine"  to  be  a  com- 
bination to  hinder  competition,  and  making  such 
agreements  illegal. 

[EM.  Note.— For  other  cases,  see  Monopolies, 
Cent  Dig.  t  17 ;   Dec  Dig.  {  20.*] 

7.  Monopolies  (5  31*)  — Action  fob  Penal- 
ties—Penalties. 

Where  a  violation  of  the  anti-trust  act  oc- 
curred in  1903,  while  Laws  1900,  p.  125,  c  88, 
permitting  both  a  fine  and  forfeiture  of  char- 
ter, was  in  force,  the  penalty  declared  by  Coda 
19<)6,  I  5004,  imposing  certain  fines  would  not 
apply ;  and  under  section  5020,  permitting  a  fine 
of  $200  to  $5,0(X)  and  providing  that  both  a  fine 
and  forfeiture  of  charter  should  not  be  imposed 
for  oSenseu  committed  prior  to  the  adoption  of 
the  chapter,  a  fine  of  $200  would  be  a  proi>er 
penalty  for  a  violation  prior  to  that  time,  in 
view  of  the  legislative  intimation  of  leniency  in 
such  cases. 

[EM.  Note. — For  other  cases,  see  Monopolies, 
Cent  Dig.  f  20 ;   Dec  Dig.  i  31.*] 

Appeal  from  Circuit  Court,  Hinds  County; 
John  B.  Rlcketts,  Special  Judge. 

Proceedings  by  the  State  against  the  Jack- 
son Cotton  Oil  Company.  From  a  Judgment 
for  respondent  upon  demurrer  to  the  petition, 
the  State  appealed.  Reversed,  demurrer 
overruled,  and  cause  remanded  for  further 
proceedings. 

The  state,  through  the  Attorney  General, 
filed  an  information  in  the  nature  of  a  peti- 
tion for  a  writ  of  quo  warranto  against  the 
Jackson  Cotton  Oil  Company,  a  Mississippi 
corporation,  alleging  a  violation  of  the  anti- 
trust statutes  of  the  state,  and  praying  for 
the  forfeiture  of  its  charter.  The  complaint 
alleges  that  said  defendant  and  the  Wilson 
Cotton  Oil  Company,  of  Lexington,  Miss., 
were  competitors  in  business,  each  engaged 
in  buying  cotton  seed,  and  that  in  the  year 
1903  they  agreed  between  themselves  that 
the  Jackson  Cotton  Oil  Company  would  not 
buy  any  cotton  seed  In  the  town  of  Lexing- 
ton, or  in  the  territory  adjacent  thereto,  pro- 
vided the  Wilson  Cotton  Oil  Company  would 
ship  the  Jackson  Cotton  Oil  Company  a  cer- 
tain amount  of  cotton  seed  at  Lexington  pri- 
ces, and  that  suid  agreement  was  an  unlawful 
combination  in  restraint  of  trade,  for  the 
purpose  of  limiting  the  price  of  a  commodity, 
and  that  said  defendant  company  thereby 
became  a  member  of  an  unlawful  trust  or 
combine,  In  violation  of  the  statutes  of  the 
state  of  MlssisslppL 

To  this  Information  a  demurrer  was  Inter- 
posed, which  set  up  the  following  grounds: 

(1)  That  the  acts  complained  of  did  not  con- 
stitute a  violation  of  the  anti-trust  statutes. 

(2)  The  statute.  If  violated,  Is  imconstltutlon- 
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al,  because  It  deprives  the  defendant  of  Its 
property  without  due  process  of  law  and  de- 
nies It  equal  protection  of  the  law,  In  viola- 
tion of  the  fourteenth  amendment  to  the 
Constitution  of  the  United  States.  (3)  That 
said  statute  Is  unconstitutional,  because  It 
Impairs  the  obligations  of  a  contract  confer- 
red upon  defendant  by  Its  charter  of  Incor- 
poration, and  Is  therefore  In  violation  of  ar- 
ticle 1,  i  10,  of  the  Constitution  of  the  United 
States.  (4)  That  It  la  in  violation  of  section 
198  of  the  Constitution  of  the  state  of  Mlssis- 
sippl  of  1880,  prohibiting  combinations  In- 
imical to  public  welfare;  It  not  being  alleged 
that  the  agreement  complained  of  Is  inimical 
to  the  public  welfare,  or  was  an  unreason- 
able restraint  of  trade.  (5)  Because  the  stat- 
ute (chapter  88,  p.  125,  of  the  Laws  of  1900) 
nnder  which  this  action  was  instituted  has 
been  repealed,  without  a  saving  clause  as  to 
proceedings  of  this  nature.  (6)  That  said  pe- 
tition Is  bad,  because  attempting  to  allege  in 
-one  Joint  petition  divers,  difTerent,  and  en- 
tirely Independent  gjounds  for  a  single  cause 
of  action. 

I%i8  demurrer  was  sustained  by  the  court, 
And  the  state  appeals. 

See,  also,  Kosciusko  OH  Mill  &  Fertilizer 
<3o.  T.  Wilson  Cotton  Oil  Company,  90  Miss. 
651,  43  South.  435,  8  L.  R.  A.  (N.  S.)  1(»3. 

May,    Flowers    &    Whitfield    and  R.    V. 

Fletcher,  Atty.  Gen.,  for  the  State.  Green 

4c  Green,  Mayes  &  Longstreet,  and  Smith, 
Hlrsh  &  Landau,  for  appellee. 

CAMPBEtIi,  Special  Judge.  This  case  has 
been  argued  by  several  counsel  with  a  great 
wealth  of  learning,  which  has  received  due 
attention  by  the  court,  and,  aided  by  It,  we 
■do  not  consider  it  proper  to  do  more  than  to 
de<.-ide  the  questions  Involved  In  the  case  be- 
fore us,  leaving  all  others  to  be  decided  aa 
they  may  arise  hereafter. 

While  corporations  are  entltied  to  the  pro- 
tection of  the  Constitutions  of  the  state  and 
the  United  States,  they  are  In  a  class  by 
themselves,  and  their  charters  are  held  at 
the  win  of  the  Legislature,  subject  to  amend- 
ment or  repeal,  and  they  may  be  dealt  with 
-differentiy  from  natural  persons.  Berea  Col- 
lege V.  Kentucky,  211  U.  S.  45,  29  Sup.  Ct  33, 
53  U  Ed. . 

The  power  of  the  Legislature  to  prohibit 
"trusts,  combinations,  contracts  and  agree- 
ments Inimical  to  tbe  public  welfare"  Is  not 
derived  from  or  dependent  on  section  198  of 
the  state  Constitution  of  1890,  which  neither 
confers  nor  limits  its  power,  which  exists  by 
virtue  of  the  general  grant  of  legislative  pow- 
der. This  section  Imposes  on  the  Legislature 
the  duty  to  pass  such  laws,  and  the  use  of 
the  expression  "inimical  to  the  public  wel- 
fare" by  the  Legislature  has  no  effect,  except 
to  show  that  what  It  prohibits  Is  by  It  re- 
garded ns  of  that  character.  That  expres- 
sion might  be  stricken  from  the  Constitution 
and  laws  without  atTecting  the  validity  of  the 
(aw.     It  i>  for  the  Legislature  to  declare 


what  Is  inimical  to  public  welfare,  and  It  Is 
only  when  It  transcends  the  limit  of  legisla- 
tive power  that  the  courts  may  Interpose  to 
shield  the  fundamental  law  from  violation. 

This  case  Is  to  be  determined  by  chap- 
ter 88,  p.  125,  Laws  1900,  in  force  in  1902, 
when  the  act  complained  of  by  the  Informa- 
tion occurxied.  We  do  not  regard  that  stat- 
ute as  unconstitutional,  for  it  is  certainly 
true  that  an  agreement,  the  purpose  and  ef- 
fect of  which  are  directiy  to  restrain  trade 
and  hinder  competition  in  the  sale  or  pur- 
chase of  a  commodity.  Is  against  public  poli- 
cy and  void  and  punishable. 

If  It  is  true  that  any  provision  of  the  act 
of  1900  Is  violative  of  the  Constitution  of  the 
state  or  tbe  United  States,  It  may  be  disre- 
garded and  eliminated,  since  the  various  pro- 
visions are  severable,  and  do  not  present  the 
difficulty  which  has  sometimes  caused  stat- 
utes to  be  condemned. 

We  find  no  fault  with  the  Information  con- 
taining several  unnecessary  averments,  but 
all  characterizing  a  single  cause  of  action. 
Its  averments  bring  this  case  fully  within 
the  case  of  Kosciusko  Oil  Mill  &  Fertilizer 
Co.  T.  Wilson  Cotton  Oil  Co.,  90  Miss.  561, 
43  So.  435,  8  L.  R.  A.  (N.  S.)  1053,  decided  by 
this  court,  which  Is  decisive  of  tills. 

The  appellee.  If  It  shall  be  convicted.  Is 
not  liable  to  the  penalty  declared  by  sec- 
tion 5004  of  tbe  Code  of  1906,  for  the  offense 
charged  occurred  In  1903,  when  the  act  of 
1900  was  In  force,  the  penalty  for  violation 
of  which  was  forfeiture  of  charter;  and  sec- 
tion 5020  of  the  Code  provides  that  for  any 
former  violation  of  the  law  the  penalty  may 
be  a  fine  of  ?200,  without  forfeiture  of  char- 
ter. So,  If  appellee  shall  be  convicted,  the 
trial  court,  regarding  the  clear  Intimation  of 
the  legislative  will  for  lenience  In  such  case, 
may  be  expected  to  Impose  only  a  fine  of 
$200,  without  forfeiture  of  charter. 

Judgment  reversed,  demurrer  overruled, 
and  cause  remanded  for  such  proceedings  as 
may  be  had  according  to  law. 


HARRISON   NBLSON   00.   v.   WILLIAMS. 

(No.  13,510.) 
(Supreme  Court  of  Mississippi.    Feb.  15,  1900.) 

Appeal  from  Oiicuit  (>urt,  Simpson  County; 
R.  L.  BuUard,  Judge. 

Action  between  the  Harrison  Nelson  Com- 
pany and  E]d.  W.  WilliamB.  From  the  Judg- 
ment, the  company  appeals.     Affirmed. 

R.  C.  Russell  and  J.  P.  Edwards,  for  appel- 
lant   Mcintosh  Bros.,  for  appellee. 

PE7R  CURIAM.    Judgment  affirmed. 


COATS  V.  STATE.     (Na   13,T60.) 
(Supreme  Court  of  Mississippi.    Feb.  15,  1909.) 

Appeal  from  Circuit  Court,  Harrison  Coun- 
ty;    W.  H.  Hardy,  Judge. 

Abraham  Coats  was  convicted  of  crime,  and 
api>eala.    Affirmed. 
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M.  D.  Bn>\im  and  O.  K.  Haydon,  tor  ai>pel- 
lant  Geo.  Butler,  Asat  Atty.  0«n.,  for  the 
State. 

FEB  CURIAM.    Judgment  affirmed 


THOMAS   v.   TOWN   OP   CLINTON   (three 

cases).     (No8.  13,77fr-13,781.) 
(Supreme  Coart  of  Mississippi.    Febw  15,  1900.) 

Appeal  from  Circuit  Court,  Hinds  Ooontr; 
W.  H.  Potter,  Judge. 

Will  Tbomos  was  thrice  oonvicted  of  violat- 
ing an  ordinance  of  the  Town  of  Clinton,  and 
appeals.    Affirmed. 

Geo.  Bntler,  Aast.  Atty.  Gen.,  for  appellee. 
FEB  CUBIAM.    Judgment  affirmed. 


(122  Lb.  8S6) 


No.  17,874. 


STATE  V.  BBRTRAND  et  al. 
(Supreme  Court  of  Louisiana.    Jan.  18,  1009.) 

1.  Bah.  (I  40*)  —  Obai.  Obdeb  to  Aookft  — 

SUFTICIENCT. 

The  court  of  first  instance  fixed  the  amount 
of  the  bond,  and  thereafter  the  sheriff  accepted 
a  bond  with  surety  for  the  amount,  and  re- 
leased the  defendants  from  custody. 

This  was  done  in  accordance  with  the  practice 
of  the  court.  The  surety  knew  that  ne  was 
signing  a  bond  on  which  the  defendants  would 
be  released.  Nothing  shows  that  tbe^teps  talc- 
en  were  unauthorizea,  and  that  the  sheriff  acted 
otherwise  than  in  accordance  with  the  court's 
verbal  order. 

Tlie  order  to  accept  a  bond  in  a  criminal  case 
may  be  given  orally. 

[Ed.  Note.— For  other  cases,  see  Bail,  Dec. 
Dig.  t  49:*] 

2.  Bail  (|  66*)— Bond— Dkscmptioh  of  Of- 
fense—Sufficienot. 

The  bond  sufficiently  describes  an  offense 
known  to  the  law. 

[Ed.  Note.— For  other  cases,  see  Ball,  Cent 
Dig.  {g  270-283 ;    Dec.  Dig.  I  6&»] 

8.   HOUDATB     (J    8*)— FUBUOATION     OF    STAT- 

X7IB. 

The  law  was  published  in  the  official  jour- 
nal on  the  4tb  of  July.  This  is  not  an  illegal- 
ity ;   It  does  not  vitiate  the  bond. 

[Ed.  Note.— For  other  cases,  see  Holidays, 
Dec.  Dig.  i  6.*] 

4.  Bail  (|  79*>— FoBFEirnai  of  Bowd— Mo- 
tion TO  Set  Abide— Riobt  to  Maintain- 
SuBExr. 

The  defendants  placed  an  amount  in  the 

bands  of  a  surety  to  meet  liability  In  case  of  a 

forfeiture  of  the  bond. 
The  surety  is  not  exposed  to  a  loss,  and  has 

no  grounds  upon  which  to  stand. 
[E}d.   Note.— For  other  cases,  see  Bail,  Dec. 

Dig.  {  70.*] 
(Syllabus  by  the  Court,) 

Appeal  from  Criminal  District  Orart,  Par- 
ish of  Orleans;    Frank  D.  Chretien,  Judge. 

Eugene  Bertrand  and  Odette  Duval  having 
been  arrested  for  concubinage,  they  were  re- 
leased upon  bonds  signed  by  Joseph  Bonomo 
as  surety.  The  bonds  having  been  thereafter 
fortelted  for  failure  of  the  principals  to  ap- 
pear, Bonomo  moved  to  set  aside  such  Judg- 


ment of  forfeiture,  which  motion  was  denied, 
and  he  appeals.    Affirmed. 

Paul  Charles  La  Salle,  for  snrety,  appel- 
lant St  Clair  Adams,  Diat  Atty.,  and  Har- 
old Alexander  Molse  and  Warren  Doyle,  Aaat 
Dlst  Attys.,  for  appellee. 

BREAUX,  C  J.  The  appellant  was  surety 
on  defendants'  bonds.  He  seeks  to  have  the 
judgment  rendered  against  him  as  surety  re- 
versed. 

The  amount  of  each  of  the  two  bonds  Is 
$250. 

The  defendants,  Eugene  Bertrand  and 
Odette  Duval,  were  charged  In  an  aflUavlt, 
in  the  First  city  criminal  court,  with  felon- 
iously living  in  open  concubinage,  in  viola- 
tion of  Act  No.  87,  p.  105  of  1908,  one  being 
a  colored  man,  the  other  a  white  woman. 

A  subpoena  was  issued  on  motion  of  the 
district  attorney,  and  served  on  defendants 
and  their  surety. 

At  the  time  fixed  by  the  court,  the  defend- 
ants failed  to  appear.  Thereafter,  in  the 
court  in  which  it  was  incumbent  upon  the 
defendants  to  appear,  the  court  ordered  Jo- 
seph Bonomo,  surety,  who  was  present  in 
court,  to  procure  the  presence  of  the  defend- 
ants Into  court 

This  he  failed  to  do,  and  thereupon  the 
district  attorney  offered  the  required  evidence 
to  forfeit  the  bond,  which  was  admitted. 
Upon  this  evidence  a  Judgment  was  rendered 
(again  on  motion  of  the  district  attorney) 
against  the  defendants  and  their  surety  in 
solldo  for  an  amount  of  $250  in  each  case. 

The  law  under  which  the  defendants  were 
prosecuted  was  approved  on  the  Ist  of  July, 
1908,  and  promulgated  in  the  official  Jour- 
nal on  the  4th  of  that  month.  The  affidavit 
was  made  against  the  defendants  on  the  27th 
day  of  July,  1008,  and  the  ball  bond  was  fur- 
nished the  next  day. 

Counsel  for  the  bondsman  In  due  time  pre- 
sented a  motion  before  the  court  to  set  aside 
the  judgment  of  forfeiture. 

The  complaint  of  the  surety  Is,  In  sub- 
stance, that  the  Judge  originally  did  not  Issue 
a  written  order  to  the  sheriff  to  accept  the 
bond. 

The  secon4  ground  of  attack  of  the  Judg- 
ment was  that  the  bond  upon  which  it  was 
based  does  not  state  an  offense  known  to 
the  law;  and,  lastly,  the  bondsman  urged 
that  the  law  before  dted  had  not  been  pro- 
mulgated at  the  date  that  the  prosecution 
was  Instituted  by  reason  that  the  law  was 
promulgated  in  the  official  Journal  on  the  4tb 
of  July. 

We  take  up  the  first  point  above  stated  for 
decision ;  that  Is,  the  want  of  an  order  to  the 
sheriff  by  the  court 

The  amount  of  the  bond  was  fixed  by  the 
court  At  the  time  that  the  bond  was  ex- 
ecuted, the  defendants  were  in  charge  of  the 
sheriff.    It  is  usual  for  the  court  to  direct  the 
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iherlff  to  acc^t  the  bond.  We  have  no  good 
reason  to  Infer  tbat  It  was  otberwise  In  this 
case. 

Tbere  Is  a  pertinent  decision  on  this  point. 
State  T.  Hendricks,  40  La.  Ann.  724,  5  Sonth. 
24. 

We  insert  here  the  pertinent  part  of  the 
text: 

"It  is  alao  contended  that  tlie  bond  was  not 
ordered  or  accepted  by  the  justice  of  the  peace, 
and  that  the  sheriff  accepted  the  bond  without 
a  written  order  from  the  magistrate.  The  min- 
utes of  the  justice  of  the  peace  court  show 
tbat  the  bond  was  ordered  and  the  amount 
thereof  fixed  by  the  magistrate,  and  his  testi- 
mony and  that  of  the  sheriff  both  show  that 
the  latter  was  authorized  by  the  justice  of  the 
peace  to  accept  the  bond.  A  verbal  order  to 
that  effect  was  sufficient,  and  no  authority  can 
be  invoked  to  show  that  a  written  order  would 
be  necessary  to  legalize  such  a  bond.  But  as 
several  of  these  objections  involve  only  alleged 
irregularities,  the  surety  is  estopped  from  urg- 
ing them  by  the  fact,  as  shown  by  the  sheriff  s 
return  and  also  by  the  minutes  of  the  magis- 
trate's court,  that  the  accused  was  in  actual 
custody  when  the  lx>nd  was  executed,  and  that 
he  was  thereby  released.  Having  reaped  the 
advantages  and  realized  the  object  of  the  bond, 
the  parties  cannot  be  allowed  to  avoid  its  effect 
or  be  beard  to  gainsay  the  regularity  of  the 
proceeding." 

State  ▼.  Ansley,  13  La.  Ann.  2d9;  State  t. 
Badon,  14  La.  Ann.  783;  State  v.  Canady, 
16  La.  Ann  141 ;  State  y.  Nicol,  80  La.  Ann. 
628.  This  latter  portion  of  the  text  relat- 
ing to  the  estopped  situation  In  which  the  sur- 
ety Is  placed  we  will  have  occasion  to  refer 
to  again  later.  The  facts  bring  the  case 
within  the  terms  of  another  decision  in  point, 
viz.,  Louisiana  Society  for  the  Prevention  of 
Cruelty  to  Children  y.  Moody,  52  La.  Ann. 
1815,  28  South.  224. 

The  case  of  State  v.  Badon  was  evidently 
well  considered,  and  the  court  quoted  approv- 
ingly from  State  y.  Ansley,  13  La.  Ann.  299, 
the  following: 

"We  think  that,  inasmuch  as  the  accused 
was  in  the  custody  of  the  sheriff  or  his  deputies, 
it  may  fairly  be  inferred  that  the  sheriff  and 
bis  deputies  (no  other  persons  beiug  mentioned) 
were  intended  as  the  proper  persons  to  take 
the  bond,  and  that  neither  the  accused  nor  his 
sureties,  who  have  put  this  construction  upon 
the  order  of  the  court  for  the  bond,  and  have 
secured  his  discbarge  upon  this  construction, 
can  now  be  permitted  to  gainsay  this  conclu- 
■iou,  upon  which  they  have  acted." 

The  proceedings  of  the  magistrate,  the 
court  said,  were  extremely  Irregular  in  an 
Important  matter,  and  yet  maintained  the 
forfeiture. 

This  brings  as  to  a  consideration  of  the 
second  proposition  upon  which  learned  coun- 
sel insists  as  ground  to  Justify  us  In  setting 
aside  the  Judgment  This  proposition  Is 
that  the  bond  does  not  describe  an  otCense 
tEDown  to  the  law. 

This  proposition  of  defendant  is  broad 
enough  as  stated  in  his  pleading,  and,  if  sus- 
tained by  the  facts,  It  would  have  the  effect 
of  striking  all  the  proceedings  with  nullity. 

In  passing  upon  this  point,  we  will  state 
that  the  defendante  were  charged  with  "vio- 


lating Act  No.  87,  p.  105,  of  1908,"  known 
as  the  "CJoncublnage  Act" 

In  disposing  of  this  complaint,  directed  by 
the  surety  against  the  Judgment  of  forfeiture, 
we  in  the  first  place  refer  to  the  statute 
which  the  defendants  were  charged  with  hay- 
ing violated.  It  in  terms  denounces  concu- 
binage between  a  person  of  the  Caucasian  or 
white  race  and  a  person  of  the  negro  or 
black  race,  and  makes  It  felony,  and  directs 
that  whoever  shall  be  convicted  shall  be  sen- 
tenced to  imprisonment,  at  the  discretion  of 
the  court,  for  a  term  not  less  than  one  month 
or  over  one  year,  with  or  without  hard  labor. 

The  statute  is  plain  enough.  When  the 
bond  was  taken  to  secure  the  presence  of 
the  defendants  charged  with  Ite  violation,  it 
directly  included  "the  accused  of  dlfTerent 
races,"  within  its  terms,  for  violating  the 
statute  by  living  In  open  concubinage.  The 
bond  could  refer  to  no  other  concubinage 
than  that  charged  in  the  affidavit  It  also 
is  manifest  that  it  relates  to  the  stetute  it- 
self, cited  supra,  the  only  stetute  of  the  kind 
upon  the  statute  books. 

From  that  point  of  view,  the  surety  must 
have  had  knowledge  of  Just  what  he  was  do- 
ing. He  does  not  assert  that  he  had  no 
knowledge  when  he  became  party  to  the  bond 
as  surety. 

The  charge  of  having  violated  the  statute 
Is  equivalent  to  the  charge  of  having  com- 
mitted an  offense  known  to  the  law. 

A  question  very  similar  was  considered  in 
State  y.  Tennant  SO  La.  Ann.  852. 

The  defendants  in  this  last  case  were  In- 
dicted for  murder.  Tlie  bond  was  forfeited. 
They  were  placed  under  bond  for  shooting 
with  intent  to  kill.  The  court  held  that  the 
validity  of  a  bail  bond  is  not  affected  by  an 
Indictment  for  a  higher  grade  of  crime  than 
tbat  expressed  In  the  bond.  The  accused  was 
bound  to  appear  at  court  to  answer  to  a 
specific  charge,  and  not  to  depart  witbout 
leave  of  the  court 

The  accurate  description  required  In  draft- 
ing an  indictment  or  In  preparing  an  infor- 
mation is  not  required  in  a  bail  bond. 

Although  the  decision  last  cited  is  not  di- 
rectly pertinent,  it  shows  that  a  substantial 
compliance  is  all  t)iat  Is  necessary. 

In  State  v.  Ansley,  13  La.  Ann.  299,  as  in 
the  case  In  hand,  the  accused  was  by  the  con- 
dition of  the  bond  required  to  answer  when- 
ever called  upon.  The  accused  In  that  case 
was  Indicted  for  uttering  and  publishing  as 
true  a  certain  forged  counterfeit  order  for  the 
payment  of  money.  In  the  bond  he  bound 
himself  to  appear  to  answer  to  the  charge 
of  forgery.  As  there  was  no  charge  of  for- 
gery, technically  speaking,  pending  against 
him,  the  contention  was  that  there  could  be 
no  forfeiture  of  the  bond.  The  court  held  to 
the  contrary. 

In  State  v.  Loeb,  21  La.  Ann.  599,  the  con- 
dition of  the  bond  was  that  the  prisoner 
should  not  depart  without  leave  of  the  court. 
The  sm-eties  were  held  boimd,  although  the 
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offense  was  not  described  correctly  In  the 
body  of  the  bond. 

We  stated  above  that  we  would  return  to 
the  proposition  that  the  surety  could  not 
raise  the  question  he  attempts  to  Invoke  be- 
cause his  principals  were  concluded  by  their 
own  acts. 

A  similar  view  was  expressed  not  long 
since  in  State  t.  Arledge  and  Posey,  Surety, 
48  La.  Ann.  774,  19  South.  761. 

This  case  In  some  respects  Is  very  similar 
to  the  case  In  State  ▼.  Moody  (Cage,  Sur- 
ety), 62  La.  Ann.  1815,  28  South.  224,  allud- 
ed to  above  as  directly  In  point 

The  court  states  In  the  reasons  for  judg- 
ment that  the  amount  of  the  bond  was  de- 
posited with  the  surety.  On  appeal,  the 
statement  was  not  denied.  Besides,  the  court 
a  qua  states,  as  part  of  the  ruling,  that  it 
was  alleged  and  admitted  on  the  trial  of  the 
pending  rule  In  open  court  that  the  fugitives 
had  given  to  the  surety  an  amount  of  money 
to  secure  their  liability  under  the  bond.  The 
surety  thus  protected  has  no  real  interest  in 
the  result. 

In  the  bill  of  exceptions  talcen  to  the  rul- 
ing of  the  trial  Judge  in  forfeiting  the  l)ond, 
the  following  appears: 

"The  bill  inclndes  a  bail  order  upon  which 
the  sheriff  acted  herein.  It  also  is  made  part 
of  this  bill  of  exceptions;  the  ruling  of  the 
court  on  the  motion  herein  filed,  being  in  writ- 
ing is  also  made  part  of  this  bill  of  exceptions, 
together  with  the  note  of  evidence  and  notice 
served  on  surety,  thus  bringing  up  the  evidence 
of  a  fact" 

We  must  decline  to  set  aside  the  Judgment 
The  surety  cannot  raise  the  technical  de- 
fenses such  as  could  have  been  raised  by  the 
defendants.  There  are  some  objections  which 
must  be  taken  at  the  earliest  opportunity, 
else  they  will  be  waived.  Besides,  the  52  La. 
Ann.  and  28  South,  case  disposes  of  the  case 
entirely. 

The  want  of  legal  publication  or  promulga- 
tion of  the  statute  Is  another  of  defendant's 
grounds. 

The  laws  relating  to  the  publication  of  a 
statute  are  not  subject  to  the  rule  applying 
In  legal  proceedings  or  in  any  matter  of  ad- 
ministering or  enforcing  the  law. 

Defendants  urge  that  Sundays  and  legal 
holidays  should  t>e  deducted  from  the  twenty 
days. 

We  do  not  think  that  we  are  authorized  to 
so  decree. 

Fellman  v.  Mercantile  &  Marine  Ins.  (3o., 
116  La.  723,  41  South.  49.  is  to  the  contrary. 
Moreover,  the  Constitution  does  not  exclude 
holidays.  Why  should  we?  The  publication 
on  the  4th  of  July  was  not  an  Illegality. 
Laws  may  be  promulgated  on  all  days  ex- 
cept Sundays.  The  statement  Is  Included  In- 
cidently,  for,  as  before  stated,  the  52  La. 
Ann.  and  28  South,  case  is  controlling. 

For  reasons  assigned,  the  law  and  the  evi- 


dence being  In  favor  of  plaintiff  and  against 
the  defendants,  the  Judgment  appealed  from 
Is  affirmed  at  appellant's  costs. 

MONROE,   PROVOSTT,   and   LAND,  JJ., 
concur  in  the  decree. 


(12!  La.  863) 

No.  17,219. 

RILDT  T,  UNION  SAWMILL  CO. 

(Supreme  0>urt  of  Louisiana.     Jan.  4,  1909. 
Rehearing  Denied  Feb.  1,  1909.) 

1.  Loos  AND  LOOOINQ  (i  3*)— SaLE  OF  STAND- 
ING  TiMBEK— CONTBACTS— CONBTBUerlON. 

The  language  ^f  a  contract  must  be  pre- 
sumed to  have  been  intended  to  have  some  mean- 
ing, and  as  an  agreement,  between  individuals, 
that  one  of  them  should  return  for  assessment 
and  pay  taxes  on,  bis  own  property,  would  be 
without  meaning,  a  stipulation,  in  an  inchoate 
contract  for  the  sale  of  timber,  to  the  effect 
that  the  party  named  as  vendee  should  return 
the  timber  for  assessment  and  pay  the  taxes 
thereon  from  the  date  of  its  acquisition,  will  be 
construed  to  mean  that,  for  the  purposes  of  as- 
sessment and  taxation,  at  all  events,  such  per- 
son was  to  be  regarded  as  the  owner  of  the  tim- 
ber from  the  date  of  the  instrument  and  hence 
as  having  assumed  the  obligation  to  relieve  the 
other  party  of  the  burden  of  paying  the  taxes  on 
it  from  that  date. 

[Ed.   Note.— For  other  cases,  see  Logs   and 
Logging,  Dec.  Dig.  {  3.*] 

2.  Logs  and  Logging  (8  3*)— Salb  of  Stand- 
ing TiMBEB— PEBFOBMANCE  OF  CONTBACT. 

Returning  an  inchoate  contract  for  the  sale 
of  timber,  for  assessment  as  an  option,  and  pay- 
ing taxes  thereon,  does  not  discharge  an  obliga- 
tion to  return  the  timber  for  assessment  and 
pay  the  taxes  thereon. 

[Ed.    Note.— For  other  cases,   see  Logs   and 
Logging,  Dec  Dig.  §  3.*] 

3.  Logs  and  Loqqino  (8  3*)— Sales— Cow- 

STBUCnON— PEBSONAL  GrBANT  TO  BnTEB. 

Where  an  instrument,  purporting  to  l)e  a 
sale  of  standing  timber,  contains  the  stipula^ 
tion  "all  rights  acquired  by,  and  privileges  grant- 
ed to,  the  said  second  party,  under  this  sale  and 
contract,  shall  vest  in,  and  inure  to  the  benefit 
of,  his  heirs,  successors,  and  assigns,"  the  prop- 
osition that  the  grant  is  personal  to  the  original 
grantee  is  untenable. 

[E>1.   Note.— For  other  cases,  see   Logs  and 
Logging,  Dec  Dig.  S  3.»] 

4.  CONTBACTS  (J  10*)— VAlIDnr- MUTnALlTT. 

An  inchoate  contract  to  sell  standing  tim- 
ber, wherein  the  party  of  the  one  part  says,  in 
effect,  to  the  other:  "If  you  assent  to  this  con- 
tract at  once,  and  thereby  bind  yourself  thence- 
forth to  return  the  timber  for  assessment  and 
to  pay  the  taxes  thereon,  and  further  bind  your- 
self to  cut  and  remove  the  timber  within  10 
years,  or  within  20  years  if  you  elect  to  pay  the 
price  herein  stipulated  for  the  extension  of  time, 
and  to  pay  for  such  timber  at  the  rate  of  50 
cents  per  1,000  feet  monthly,  as  the  same  is  cut 
and  removed,  or  pay  10  cents  per  acre  per 
year  on  the  land  tor  the  last  10  years  of  the 
terra  of  the  contract,  then  I  sell  and  transfer 
the  timber  to  you  for  those  considerations; 
provided  that,  should  a  standard-gauge  railway 
not  be  built  to  X.  within  4%  years,  this  en- 
gagement to  be  null,"  is  not,  if  converted  by  the 
assent  of  the  other  party  into  a  contract,  void 
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for  want  of  consideration  or  mntuality  of  obli- 
cation. 

[Ed.  Note.— For  other  cases,  see  Oontracta, 
Dec  Dij.  I  10.*] 

&  Logs  and  Loqoino  ({  8*)  —  Cohtbactb  — 

Time  fob  Acoeftance. 

Where  an  obligation  purports  to  be  a  sale 
in  j>npeenti  of  standins  timber  and  to  impose 
obligations,  to  be  executed  in  the  future,  upon 
the  person  named  as  vendee,  but  such  person 
does  not  sign  the  instrument  or  assume  such  ob- 
ligations, and  the  circumstances  do  not  authorize 
the  conclusion  that  the  person  signing  the  in- 
strument as  vendor  had  any  other  intention  than 
that  expressed  in  the  instmment,  there  is  no  con- 
tract, and  no  time  other  than  as  absolutely  nec- 
essary, is  allowed  for  the  assent  of  the  named 
vendee,  and  the  signer,  upon  being  notified  sev- 
eral years  afterwards  of  such  assent,  is  within 
his  rights  in  signifying  his  change  of  intention 
and  withdrawing  the  offer, 

[£:d.  Note.— For  other  cases,  see  Logs  and 
L^l^ng,  Dec.  Dig.  i  3.*] 

(Syllabas  by  the  Conrt) 

Appeal  from  Fourth  Jndldal  District 
Court,  Parish  of  Union;  Robert  Brooks  Daw- 
kins,  Judge. 

Action  by  William  Riley  against  the  Union 
Sawmill  C!ompany.  Judgment  for  plaintiff, 
and  defendant  appeals.    Affirmed. 

Lamkin,  Millsaps  &  Dawklns,  for  appel- 
lant Clayton,  Hawthorn  &  Atkinson  and 
Elder  &  Moore,  for  appellee. 

Statement  of  the  Case. 

MONROE,  J.  Plaintiff,  as  the  owner  of  a 
tract  of  land  described  as  the  B.  %  of  the 
8.  E.  ^  of  Sec.  19,  and  the  S.  W.  %  of  the 
8.  W.  )4  of  Sec.  20,  T.  23  N..  R.  3  B.,  in  the 
parish  of  Union,  sues  defendant  for  dam- 
ages for  cutting  and  removing  timber  there- 
from, felling  and  damaging  timber  thereon, 
for  his  alleged  malicious  arrest,  and  for 
toss  of  time,  annoyance,  and  expense  result- 
ing therefrom.  He  alleges  that  defendant 
trandnlently  pretends  to  he  the  owner  of 
the  timber  on  said  land,  under  a  title  de- 
rived, through  mesne  conveyances,  from  an 
Instrument  executed  by  him  (plalntlft)  in  fav- 
or of  John  McShane,  but  that  the  alleged 
contract  evidenced  by  said  Instrument  Is 
void  for  want  of  consideration,  for  want  of 
mutuality  of  obligation,  and  because  the  con- 
ditions were  not  complied  with. 

He  obtained  a  preliminary  injunction  re- 
straining defendant  from  further  trespassing 
pending  the  suit,  and  he  prays  that  It  be 
made  perpetual,  and  that  he  have  Judgment 
for  the  damages  alleged  by  him.  Defendant, 
fbr  answer,  sets  up  title  through  mesne  con- 
veyances, from  McSbane  to  all  the  mer- 
chantable white  oak,  pine,  and  cypress  tim- 
ber on  the  land  In  question,  and  alleges 
that  McShane  acquired  said  timber  from 
plaintiS!  by  warranty  deed,  regular  in  form, 
and  expressing  a  fair  consideration  in  the 
obligations  assumed  by  him,  and  that  it,  re- 
spondent, acquired  in  good  faith  and  for 
a  sound  price,  without  knowledge  of  possible 


equities  between  the  former  owners.  It  ftir- 
ther  alleges  that  it  and  its  immediate  authors 
have  paid  the  taxes  assessed  against  the 
timber,  and  that  a  railroad  has  been  built  to 
Farmervllle  In  discharge  of  part  of  the  ob- 
ligations assumed  by  McShane  as  grantee 
of  said  timber,  all  to  the  knowledge  of  plain- 
tiff, and  that,  having  received  consideration 
for  his  grant,  plaintiff  is  estopped  to  deny 
its  binding  effect.  Defendant  alleges  that 
the  injunction  was  maliciously  obtained  and 
has  occasioned  it  loss,  and  it  reconvenes  for 
damages. 

It  appears  from  the  evidence  that  plaintiff 
acquired  the  land  In  question  as  a  homestead 
by  patent  from  the  United  States,  of  date 
October  11,  1902,  prior  to  which  date,  to 
wit,  on  March  18,  1902,  he  had  executed  an 
instrument  in  writing,  reading  In  part  as 
follows: 

"This  contract  and  agreement,  entered  Into 
on  this,  the  18th  day  of  March,  1902,  by  and 
between  William  Riley,  •  •  •  party  of  the 
first  part,  and  John  McShane,  •  •  ♦  party 
of  the  second  part, 

"Witnesseth :  That  the  party  of  the  first  part, 
being  the  sole  owner  of  •  •  •  C  %  of  S.  E. 
%,  Sec  19,  4  S.  W.  %  of  S.  W.  %,  Sec.  20, 
T.  23,  R.  3,  £1,  containing  120  acres,  more  or 
less,  has  granted,  bargained  and  sold,  and  does, 
by  these  presents,  sell  and  convey  and  transfer 
unto  the  said  second  party,  all  the  merchantable 
white  oak,  cypress  and  pine  timber,  growing, 
standing,  or  being,  on  said  land,  for  the  price 
and  sum  of  50  cents  per  thousand  feet,  payable 
at  the  end  of  each  month  as  the  same  shall  be 
cut  and  removed.  That,  for  the  purpose  of  cut- 
ting, felling  and  removing  said  timber,  the  par- 
ty of  the  second  part  shall  have  possession  of 
said  land  and  the  right  to  cut  out  and  construct 
roads  and  tramways  over,  and  across,  the  same, 
and  the  right  to  use  the  same  for  the  removal  of 
timber  he  may  buy  on  lands  adjoining,  and  be- 
yond, that  described  herein,  and  to  have  free 
ingress  and  egress  tor  employes,  teams  and  ve- 
hicles into,  upon,  and  off  the  same.  The  party 
of  the  second  iwrty  shall  cut  and  remove  (the 
timber)  from  the  land  herein  described,  within 
ten  years  from  the  date  hereof,  and,  ui>on  the 
failure  to  do  so  within  said  time,  the  said  par- 
ty of  the  second  part  shall  have  the  right  to 
prolong  the  period  of  performance,  and  preserve 
all  rights  vested  in  him  by  this  sale  and  agree- 
ment, for  ten  years  additional,  by  paying  to  said 
paVty  of  the  first  part,  commencing  at  the  ex- 
piration of  the  first  ten  years,  ten  cents  an  acre, 
per  year,  for  each  acre  from  which  the  timber 
shall  not  have  been  cut  and  removed,  during  the 
prolonged  period,  which  payment,  when  made, 
shall  be  in  full  compensation  for  any  and  all 
claims  or  demands,  of  whatever  nature,  for  the 
failure  of  the  second  party  to  cut  and  remove 
timber  within  the  first  and  second  periods  of 
time  herein  granted. 

"It  is  further  agreed  that,  whenever  said  tim- 
ber shall  be  cut  and  removed,  the  party  of  the 
second  part  shall  enter  into  full  possession  of 
said  land,  at  once,  whether  the  time  for  such 
removal  be  expired  or  not;  provided,  that  all 
right  of  railroad  and  right  of  way  hereiQ  grant- 
ed shall  be  perpetual,  said  right  of  way  to  be 
not  less  than  fifty  feet  wide,  and  the  same  shall 
be  used  for  a  regular  freight  and  passenger 
railroad,  before,  during,  and  after  the  removal 
of  the  timber,  and  so  long  as  the  same  is  op- 
erated as  a  railroad. 

"As  part  of  the  consideration  for  the  execu- 
tion of  this  contract,  the  second  party  binds  and 
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obligates  hlmadf  to  render  for  assessment,  and 
pay  all  legal  taxes  imposed  upon,  the  timber 
parcliased,  from  the  date  of  its  aoquisition. 

"It  is  agreed,  in  case  Uie  Hambarg,  Rnston 
and  Soatbem  Railway,  or  some  other  standard 
gauge  railway  is  not  completed  to  Marion,  Ia., 
within  4%  years  from  date  hereof,  this  con- 
tract shall  be  nail  and  void. 

"In  case  of  sale,  lease,  or  transfer  of  said 
land,  said  first  par^  agrees  to  reserve  and  pro- 
tect the  rights  of  the  second  party,  as  the  same 
exist  under  this  contract. 

"All  rights,  acquired  by,  and  privileges,  grant- 
ed to,  said  second  par^  under  this  sale  and 
contract,  shall  vest  in,  and  inure  to  the  benefit 
of,  his  heirs,  successors  and  assigns. 

"Done  and  signed,  in  the  presence  of  the  un- 
dersigned witneraes,  on  the  day  and  year  above 
written,  at  Marion,  Union  parish,  tiouisiana. 

"William    X    Wley. 
mark 
"Attest:    [Signed]    J.  I»  Hopldns. 
"F.  M.  Powell." 

Tills  instrument  was  recorded  in  Union 
parish  (though  at  wliat  time  does  not  ap- 
pear), and  whatever  rights  were  acquired 
under  it  by  McSbane  were  conveyed  by  him 
to  John  Lockwood  and  H.  W.  Ragan,  by  act 
of  date  January  17,  1903,  and  on  June  30tb, 
following,  Lockwood  and  Ragan,  together 
with  Geo.  T.  RosB,  Frederick  D.  Hager,  and 
W.  F.  Jackson,  executed  an  instrument, 
which  recites  that  they  each,  with  McSliane, 
owned  an  undivided  interest  in  all  the 
standing  timber  described  in  certain  timber 
deeds  (which  appear  to  have  been  specified, 
and  to  have  Included  that  from  Riley  re- 
produced above);  and  further  reads.  In  part, 
as  follows: 

"That  said  deeds,  or  sales,  though,  apparent- 
ly, made  to  John  A.  McShane,  were,  In  truth 
*    *    *    made  to  and  owned  by  appearera,  in 

Iniliviaion  nrlth     •     •     •     MKShnno." 


That  Lockwood  and  Ragan  had  bought 
McShane's  Interest  by  deed,  of  date,  etc. 

"That  they,  the  said  appeareis  •••,  ac- 
cept said  deed  •  •  •  and  assume  all  the  du- 
ties and  obligations  Imposed  therein  anon  the 
grantee,  and  especially,  the  following,  viz.: 

"(1)  The  obligation  to  construct,  or  cause  to 
be  constructed  a  standard  gauge  railway,  north- 
erly, through  the  parish  of  Union  to  a  connec- 
tion with  the  line  of  road  of  the  El  Dorado  apd 
Bastrop  Railway  Co.,  in  Union  county,  Arkan- 
sas, and  within  the  limit  of  time  and  upon  the 
course,  or  route  specified  In  said  deeds.    •    •    • 

"(2)  To  pay  all  taxes  legally  assessed  against 
said  timt>er  and  refU  rights  conveyed  by  said 
deeds. 

"(3)  To  pay  the  said  vendors,  their  heirs  or 
assigns,  50  cents  per  thousand  for  said  timber, 
monthly,  as  the  same  may  be  cut  and  remov 
ed.    •    •    • 

"(4)  And,  generally,  to  do  and  perform  any 
and  all  other  things,  provided  for  in  said 
deeds,  to  be  kept  and  performed  by  said  gran- 
tees.   •••  " 

On  October  7,  1908,  Lockwood,  Ragan, 
Rosa,  Hager,  Jackson,  and  J.  J.  Booles  ex- 
ecuted a  deed  whereby  they  sold  to  the  Pine 
Hill  Lumber  Company — 

"all  the  merchantable  white  oak,  pine,  gum, 
cypress  and  other  timber,  on  the  foUowing  de- 
scribed lands:    •    •    • 

"R  %  of  S.  B.  %  of  S.  19,  and  S.  %  of  S. 
vr.  %  of  S.  20,  T.  23  N.,  B.  8  B. 

•         •         •         •         •  •         • 


On  October  31,  1906,  the  Pine  HIQ  Lumber 
Company  sold  to  defoidant — 

"all  of  the  pine,  cypress  and  hardwood  timber 
owned"  by  ft  "and  standing  and  growing  upon 
the  following  described  lands,  situated  in  the 
parish  of  Union.    •    •    •" 

The  deed,  as  copied  In  the  record,  contains 
the  following: 

"Note:  This  deed  contains  several  pages  of 
description,  but  the  description,  east  half  of 
southeast  quarter,  sec.  19,  and  southwest  quar^ 
ter  of  southwest  Quarter  of  section  twenty,  does 
not  appear  therein." 

The  deed,  however,  oontlnnes: 

"All  of  the  above  described  lands,  upon  which 
the  timber  is  sold  •  •  •  «re  situated  in  the 
parish  of  Union,  Ix)uisiana,  and  north  of  Bayou 
lyArbonne,  and  the  same  are  designed  and  in- 
tended as  being  all  the  timber  and  timbered 
lands  owned  by  the  Pine  Hill  Lumber  Company, 
Limited,  in  said  perish  and  state,  north  of 
Bayou  D'Arbonne,  at  tliis  time,  and  in  the  event 
that  any  timber  or  timbered  lands,  not  herein 
specially  described,  shall  be  found  to  belong  to 
the  Pine  Hill  Lumber  Ca  Limited,  the  sam* 
sitall  and  is  hereby  intended  to  be,  the  property 
of  this  vendee,  with  toll  and  complete  warranty 
of  tiUe." 

It  further  appears  that,  lust  before  this 
suit  was  brought,  defendant  sent  a  gang  of 
men  on  the  land  here  In  question  to  cut  the 
timber,  and  that  plaintiff  protested  against 
their  doing  so,  and,  before  they  had  gone 
very  far  with  their  work,  caused  the  writ 
of  injunction  to  issue.  Prior  to  the  Issuance 
of  the  writ,  however,  Bratton,  defendant's 
employ 6,  who  was  In  charge  of  the  men,  be- 
ing told  that  plaintiff  was  disposed  to  l>e  bel- 
ligerent and  had  made  certain  threats,  which 
appeared  to  Intimidate  his  men,  consulted 
defendant's  attorneys,  and,  upon  their  advice, 
made  an  afiBdavlt  enlarging  that  plaintiff  had 
said: 

"That  if  the  said  timber  was  cut  by  afiSant 
and  the  other  parties  *  *  *,  it  would  have  to 
be  done  over  his  dead  body,  and  that,  from  the 
statements  made  and  actions  of  the  said  Wil- 
liam Riley,  affiant  has  just  cause  to  apprehend 
that  be  intends  to  break  or  disturb  the  peace  or 
to  do  him  and  the  other  parties  mentioned  some 
bodily  harm,  and  that  it  is  necessary,  and  affiant 
prays,  that  he,  the  said  Riley,  be  placed  under 
a  peace  bond  for  their  protection  hi  catting 
said  timber." 

And  plaintiff,  who  lives  in  the  country  (on 
the  land  In  question),  was  accoMingly  noti- 
fied by  the  constable  to  appear  In  town  (Marl- 
on), which  he  did,  and,  t>elng  understood  to 
have  waived  a  hearing,  gave  bond  to  keep  the 
peace.  He  was  at  no  time  subjected  to  actual 
restraint,  but  lost  practically  the  entire  day 
from  his  work.  It  is  shown  that  defendant's 
mem  cut  and  removed  about  22,000  feet  of 
timber  and  felled  about  1,000  feet,  wtilch  was 
not  removed,  but  was  destroyed  by  worms 
or  Insects,  and  that  the  timber  was  wortb 
about  $2  per  thousand. 

"It  is  admitted  that  the  defendant  was  goinc 
upon  the  land  to  cut  the  timber,  acting  in  gooa 
faith  that  he  (it)  was  the  l>ona  fide  owner-  that 
defendant  was  the  owner  of  the  timber.'' 
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Tbe  Judge  a  qoo  gare  judgment,  perpetnat- 
iog  the  injunction,  condemning  defendant 
to— 

*'pa:r  $46.77  as  damages  for  the  catting  and  re- 
moviu  of  timber,  •  •  *  and  the  further  sum 
of  $25,  as  attorney's  fees  for  the  enjoining  of 
tbe  tpespasa"— 

and  rejecting  plaintiff's  claim  for  racpensea 
Incurred  in  the  prosecution  of  this  suit,  and 
for  damages  claimed  for  malidous  proaecn- 
Hon.  Defendant  has  appealed,  and  plaintiff 
answers,  praying  that  tbe  amount  awarded 
be  increased. 

Opinion. 

Tbere  was  offered  In  erldence,  on  the  trial 
In  the  district  court,  tbe  record  in  tbe  case  of 
W.  B.  Thompson  ft  Co.  y.  Union  Sawmill  Co. 
et  ala.,  in  which  a  grant  to  McShane,  almost 
identical  In  terms  with  that  here  InvolTed, 
was  considered,  about  tbe  only  difference  be- 
ing that,  whereas  In  tbe  Thompson  Case  the 
instrument  contained  the  stipulation  that  the 
grant  ("contract")  should  be  void  unless  tbe 
Hamburg,  Rnston  ft  Southern  Railway  should 
be  completed  within  two  years,  the  stipula- 
tion to  the  present  case  reads: 

"It  is  agreed,  in  case  the  Hamburg,  Roston 
k  Southern  Railway,  or  some  other  standard 


gauge   railway,   is    not   completed,   to   Marion, 
within  4%  years  from  date 
tract  shall  be  null  and  void." 


years  from  date  hereof,  this  con- 


In  the  Thompson  Case,  It  was  found  that 
the  road  mentioned  was  not  completed  with- 
in the  time  stipulated,  or  at  all,  and  Mr.  Jus- 
tice Nlcholls,  as  the  organ  of  this  court,  said: 

"If  parties  had,  prior  to  that  time,  by  ac- 
ceptance, acquired  tae  right  to  cut  down  trees 
and  remove  the  same,  and  had  in  fact  com- 
menced doing  so  •  •  *  within  two  years, 
tliat  right  came  to  an  end  by  the  very  fact  It- 
self that  the  time  limit  liad  expired  without 
the  completion  of  the  road,  and,  if  tiie  right  of 
catting  and  removing  timber  bad  not  been  exer- 
cised up  to  that  time  (which  it  was  not),  It 
coold  not  be  exercised  thereafter.  The  itlpnla- 
ti<«  on  that  subject  was  the  controlling  stipula- 
tion of  the  whole  act ;  all  the  other  clauses  and 
ftipniations  of  the  instrument  were  held  in 
chedc  and  subordination  and  governed  by  it." 
W.  B.  Thompson  ft  Co.  t.  Unton  Sawmill  Co., 
48  Sonth.  841,  121  La.  818. 

From  which,  and  from  the  language  of  the 
syllabus,  it  appears  that  the  decision  was 
baaed  upon  the  nonfulfillment  of  tbe  "con- 
trolling stipulation"  thus  referred  to.  Tbe 
case  of  Union  SawmUl  Co.  y.  Lalce  Lumber 
Co.,  120  La.  106,  44  South.  1000,  presented 
a  similar  state  of  facts,  and  was  similarly 
decided.  It  Is  true  that,  in  both  of  the  cases 
thus  referred  to,  tbe  court  considered  and 
expressed  some  yiews  upon  other  questions 
presented  than  that  of  the  noncompletion  of 
tbe  railroad,  but  that  circumstance  cannot 
haye  affected  the  rights  of  the  parties  to  this 
snlt,  which  were  fixed  long  before  the  opin- 
ions in  the  cases  mentioned  Were  handed 
down. 

In  the  instant  case,  It  appears  that  tbe 
stipulation  in  question  was  fulfilled,  and  that 
a    standard-gauge   road   waa    completed  '  to 


Marlon  In  September,  1904,  well  witbin  tbe 
4%  years  from  the  date  of  tbe  Instrument  in 
which  said  stipulation  was  embodied.  If, 
therefore,  tbe  "McShane  contract,"  now  be- 
fore tbe  court,  Is  to  be  declared  yold  ab  ini- 
tio and  of  no  effect.  It  must  be  for  some  oth- 
er reason  than  the  noncompletion  of  the  rail- 
road. PialntierB  grounds  of  atta(±  are  stat- 
ed, in  substance,  as  follows: 

"(1)  That  said  pretended  contract  purports  to 
be  merely  an  offer  to  sell  a  license  to  cut  and 
remove  the  said  timber  to  the  said  McShane, 
and  was,  and  is,  without  consideration,  and  was 
personal  to  him,  wtilch  said  offer  was  never  sign- 
ed and  accepted  by  the  said  McShane. 

"(2)  •  •  •  In  the  alternative,  •  •  • 
that  the  said  pretended  contract  is  null  and  void, 
for  want  of  mutuality ;  that  the  said  McShane 
does  not  bind  liimBelf  to  cut  and  remove  the 
said  timljer  or  to  pay  the  price,  or  to  do  or  per- 
form, or  not  to  do  or  perform,  any  act  or  thing 
thereunder  whatsoever.    •    •    • 

"(3)  That,  should  the  court  hold  that  said  pre- 
tended Instrument  is  not  null  and  void,  tor  any 
of  the  reasons  hereinabove  set  forth,  and  in  that 
event  only,  •  •  •  that  it  is  null  and  void 
for  the  reason  that  its  eooditions  have  not  l>een 
complied  with." 

1  (3).  Thinking  it  adylsable  to  deal  with 
these  propositions  In  inverse  order  (as  re- 
gards that  In  which  they  are  stated),  we 
shall  first  consider  the  questions  of  the  gran- 
tee's compliance  yel  non  with  the  obligations 
imposed  on  him  by  plaintlfTs  offer  or  grant, 
and  the  happening  yel  non  of  the  conditions 
upon  which  tbe  offer  or  grant  was  to  become 
a  binding  contract  In  all  its  parts.  The  first 
of  tbe  obligations  assumed  by  defendant  is  to 
pay  for  tbe  timber — 

"at  the  end  of  each  month,  as  the  same  shall  be 
cut  and  removed." 

mie  only  cutting  and  removing  of  timber, 
under  tbe  aathority  of  tbe  alleged  grant,  ap- 
pears to  haye  been  done  in  the  month  of 
April,  and  before  the  end  of  the  month  this 
suit  had  been  instituted.  At  the  time  of  its 
institution,  therefore,  there  had  been  no  de- 
fault in  the  matter  of  payment  After  tbe 
suit  was  instituted,  it  would  have  been  Idle 
for  defendant  to  have  made  a  tender  of  pay- 
ment under  an  alleged  contract  which  it  Is 
tbe  purpose  of  the  snlt  to  repudiate  and  de- 
stroy. We  next  find  that  the  grantee  is  al- 
lowed 20  years  within  which  to  cut  and  re- 
move tbe  timber,  subject  to  the  condition 
that,  after  the  expiration  of  the  first  10 
years,  he  shall  pay  10  cents  an  acre  per  year 
for  each  acre  from  which  the  timber  shall 
not  have  been  cut  and  removed  "dnrlng  the 
prolonged  period."  And,  as  the  first  10  years 
have  not  yet  passed,  it  is  clear  that  he  is  not 
In  default  in  the  matter  either  of  cutting  the 
timber  or  of  paying  the  acreage.  The  next 
obligation  Imposed  upon  tbe  grantee  Is  that 


"shall  render  for  assessment,  and  pay  all  legal 
taxes  Imposed  npcm  the  timber  purchased,  from 
the  date  of  Its  acquisition." 

There  Is  nothing  in  tbe  Immediate  tran- 
script in  this  case  to  show  that  tbe  grantee. 
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or  those  who  hold  under  bim,  have  ever  re- 
turned the  timber  here  in  question  for  as- 
sessment or  have  ever  paid  taxes  on  it 
Turning  to  the  transcript  In  the  Thompson 
Case  (which  is  made  part  of  this  transcript), 
we  find  nothing  conclusive  upon  the  subject 
Of  course,  it  would  require  no  stipulation  in 
a  contract  between  plaintiff  and  McShane  to 
impose  upon  the  latter  the  obligation  to  pay 
taxes  on  his  own  proi)erty,  and,  as  that  matter 
was  one  in  which  plaintiff  had  no  interest 
whatever,  the  stipulation  in  question  either 
means  nothing,  or  it  means  that,  for  the  pur- 
pose of  assessment  and  taxation,  at  all  events, 
McShane  was  to  be  considered  as  acquiring 
the  timber  by  virtue  of  the  grant  contained 
In  the  alleged  contract,  and  hence  as  coming 
under  an  obligation  to  relieve  plaintiff  of  the 
burden  of  taxation  that  might  otherwise  be 
assessed  against  him.  We  gather  from  the 
evidence  in  the  Thompson  Case  that  those 
who  acquired,  directly,  or  through  mesne  con- 
veyance, from  McSliane,  have  been  assessed, 
in  some  instances  upon  the  timber  (proba- 
bly where,  as  appears  to  tiave  been  done  quite 
frequently,  the  grantees  had  closed  the  trans- 
actions by  paying  down  the  whole  agreed 
price),  and  In  other  instances  that  they  have 
been  assessed  upon  the  contracts  (if  they  may 
be  so  called)  held  by  them  as  options,  and  we 
rather  infer  that  the  inchoate  contract  here  in 
question  has  been  in  that  category,  from  which 
It  would  follow  that  the  parties  of  the  sec- 
ond part  have  not  complied  with  their  obli- 
gations to  "render  for  assessment,  and  pay 
all  legal  taxes  on  the  timber  purchased," 
since  returning  a  mere  option  for  assessment 
and  paying  taxes  on  it  is  a  very  different 
thing  from  returning  for  assessment  and  pay- 
ing taxes  on  the  property  that  the  option 
may  give  one  the  privilege  of  buying;  the 
option  in  cases  such  as  this,  being  assess- 
ed at  52  and  55  cents  an  acre,  whilst  the  tim- 
ber has  been  assessed  at  $2.50  an  acre,  and 
perhaps  more,  and  the  assessment  of  the  op- 
tion to  the  holder  affording,  as  we  imagine, 
no  relief  to  the  owner  of  the  land  and  tlm- 
lier.  Finally,  we  have  the  stipulation,  or  con- 
diUon,  that: 

"In  case  the  Hamburg,  Ruston  &  Soutbpm 
Railway  or  some  other  standard  gauge  railway, 
is  not  completed  to  Marion,  La.,  within  ^ 
years,  •  •  •  this  contract  shall  be  null  and 
void"— 

which  was,  no  doubt,  of  prime  Importance 
to  both  parties,  since  the  evidence  shows, 
upon  the  one  hand,  that  the  people  of  Union 
parish  were  exceedingly  anxious  that  rail- 
roads should  be  built  to  conniect  them  with 
the  outer  world,  and,  upon  the  other,  that, 
without  a  railroad,  McShane  and  his  asso- 
ciates had  no  way  of  finding  a  market  for 
their  timber,  even  at  50  cents  per  1,000  feet, 
and  It  appears  that  they  worked  energeti- 
cally and  successfully  to  have  a  road  built. 
H.  W.  Ragan,  testifying  in  the  Thompson 
Case,  was  asked  what  part  he  took  in  the 
building  of  tbe  Farmerville  ft  Southern  Bail- 


road,  and  he  answered,  and  further  testified, 
as  follows,  to  wit : 

"I  was  identified  with  this  matter  from  the 
very  start  wherein  the  company  was  made  to 
secure  some  pine  timber.  We  first  had  to  find 
out  if  we  could  secure  enough  timber  to  jus- 
tify the  construction  of  a  railroad,  and,  after 
some  six  or  eight  months'  work,  we  thought  we 
had  sufficient  timber  to  justify  the  building  of 
a  road  ;  at  least,  some  of  us  thought  so,  but 
Mr.  McShane  did  not ;  he  didn't  think,  after  an 
estimate  of  the  timber  was  made,  that  we  had 
enough,  so  he  withdrew  from  the  enterprise,  and 
myself   and    Mr.    Lockwood    bought    bim    out 

•  •  •  After  we  had  purchased  the  interest  of 
Mr.  McShane  in  the  property,  I,  personally, 
took  the  matter  up  with  the  officials  of  the  Mis- 
souri Pacific  Railroad  Company,  in  St.  Louis, 
and  told  them  of  the  enterprise  we  had  started 
down  in  Union  parish,  and  told  them  that  it  waa 
necessary  to  build  a  railroad  and  secure  the  ton- 
nage that  we  had  contracted  for,  and  that  we 
did  not  have  sufficient  capital  to  build  the  road. 

•  •  •  They  wanted  to  know  how  much  ton- 
nage we  had,  and  we  told  them  850,000,000 
feet.  They  agreed  to  build  the  line  provided  we 
guaranteed  the  tonnage  that  we  had  secured, 
and  made  a  contract  we  had  signed  up,  in  tbe 
proper  manner,  by  tlie  main  individuals  who 
were  party  to  it' 

Wblcb  contract,  be  says,  was  al)BoluteIy 
complied  with,  and,  as  we  understood  It. 
was  a  contract  of  date  February  14,  1903. 
whereby  It  was  agreed  between  Ragan  and 
others,  of  tbe  first  part,  and  the  St  Louis. 
Iron  Mountain  ft  Southern  Railroad  Cona- 
pany,  of  the  second  part,  that  tbe  parties  of 
tbe  first  part  owned  350,000,000  feet  of  stand- 
ing timber  in  the  parishes  of  Union  and  Lin- 
coln, subject  to  the  fulfillment  of  the  con- 
ditions under  which  it  had  been  acquired ; 
that  said  parties  owned  or  controlled  all  the 
capital  stock  (and  Bubscriptlong  thereto)  of 
tbe  Ruston.  Hamburg  ft  Sontbem  Railroad 
Company;  that  they  were  tbe  owners  of  all 
the  property  and  rights  acquired  and  guaran- 
teed to  McShane  and  others,  acting  as  a  com- 
mittee to  represent  the  property  holders  of 
Union  parish  to  secure  the  building  of  a  rail- 
road to  Farmerville  and  Marion;  that  they 
should  give  and  secure  to  the  party  of  the 
second  part  all  traffic  In  timber,  lumber,  etc, 
which  they  then  owned,  or  might  thereafter 
own  or  control.  In  said  parishes;  that  they 
should  turn  over  to  the  party  of  tbe  second 
part  their  interest  in  and  control  of  tbe  Rus- 
ton, Hamburg  ft  Southern  RaUroad  Company  ; 
that  they  should  provide  a  right  of  way  for 
tbe  road  to  be  built  by  the  party  of  ibe  sec- 
ond part  and  ground  for  terminal  facilities 
In  tbe  towns  named  and  at  other  places ;  that 
they  should  pay  to  the  party  of  tbe  second 
part  $6,000,  and  any  other  sums  or  land  that 
might  have  been  earned  by  tbe  Ruston,  etc.. 
Railroad  Company;  and  that  they  should 
give  t)ond  for  tbe  faithful  performance  of 
their  obligations;  that  tbe  party  of  tbe  sec- 
ond part  should,  before  May  1,  1903,  begin 
the  construction  of  a  standard-gauge  road  in 
the  parish  of  Union,  to  be  completed,  from 
Farmerville,  through  Marion.  In  a  northerly 
direction,  to  tbe  Arkansas  line,  and,  thence^ 
to  a  point  of  connection  with  the  BI  Dora- 
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4.0  &  Bastrop  Road,  In  Arkansas,  within  12 
months. 

And  there  are  some  other  stipulations 
which  need  not  be  set  out  at  length.  By 
supplemental  contract  of  even  date  with  the 
original,  the  parties  of  the  first  part  agreed, 
fiubstantlally,  to  divide  with  the  party  of 
the  second  part  any  profit  that  might  be  made 
la  the  buying  and  selling  of  town  sites,  and 
farther  agreed  to  furnish,  without  charge,  all 
the  timber  needed  for  cross-ties  for  the  road 
from  FarmervUle  to  the  connection  with  the 
Bastrop,  etc..  Road,  in  Arkansas.  And  by 
a  further  contract,  of  May  26,  1904,  the  par- 
ties of  the  first  part  with  others,  agreed  to 
allow  the  FarmervUle-  &  Southern  Road  to 
connect  with  the  main  line  track  of  the  Little 
Rock  &  Monroe  Road ;  the  result  of  It  all  be- 
ing, as  we  have  stated,  that  there  was  a 
standard-gauge  road  completed  to  Marlon 
in  September,  1004. 

2  (2).  Considering  the  question  of  mutual- 
ity of  obligation  vel  Don,  and  assuming  that 
McShane  or  his  transferees  have  in  some  way 
assented  to  the  inchoate  contract  signed  by 
plaintiff,  it  is  clear  that  McShane  did  not  bind 
hlmaelf  to  build  the  railroad  to  which  we 
tiare  been  referring,  or  to  cause  It  to  be  built 
Upon  the  other  hand,  as  plalntifrs  obligation 
ceased,  unless  he  did  build  the  road,  or  cause 
It  to  be  built  within  4%  years,  they  were, 
at  least  mutually  interested  that  the  road 
should  t>e  built  and  the  happening  of  that 
event  may  be  said  to  have  been  a  "mixed 
condition,"  which  was  also  "suspensive"  in 
fact  If  not  in  law.  Mixed,  because  the  hap- 
pening of  the  event  depended  partly  upou 
McShane  and  partly  upon  the  capitalists  whom 
he  needed  to  assist  him  (Rev.  Civ.  Code,  art 
2025) ;  suspensive,  in  the  sense  that  McShane 
could  not  avail  himself  of  the  right  to  re- 
move the  timber  until  a  railroad  was  built, 
and  could  have  no  object  in  cutting  It  unless 
he  could  remove  It.  The  Instrument  In  ques- 
tion, after  reciting  that  plaintiff — 

"has  granted,  bargained  and  sold,  and  does,  by 
these    presents,   sell   and   convey    and    transfer 

•  •  •  all  the  *  •  •  timber  •  •  •.  for 
the  price  of  50  cents  per  1,000  feet,  payable  at 
the  end  of  each  month,  as  the  same  shall  be 
cut"— 

and.  after  granting  to  the  party  of  the  second 
part  the  right  of  entry  on  the  land,  etc.,  pro- 
ceeds as  follows: 

"The  party  of  the  second  part  shall  cut  and 
remove  [the  timber]  •  *.  •  within  ten  years, 
and.  npon  his  failure  to  do  so,  within  said  time, 

•  •  *  shall  have  the  right  to  prolong  the 
period  of  performance  *  *  *  hy  paying,  com- 
mencing at  the  expiration  of  the  first  ten  years, 
ten  cents  an  acre,  per  year,  for  each  acre  from 
which  the  timber  shall  not  have  been  cut  and 
removed,  daring  the  prolonged  period,  which 
payment,  when  made,  shall  be  In  full  compen- 
tation  for  any  and  all  claims  or  demands,  of 
whatsoever  natnre,  for  the  failure  of  the  second 
party  to  cut  and  remove  timber  within  the  first 
and  second  periods  of  the  time  herein  granted." 

It  will  thus  be  seen  that  there  is  an  obli- 
gation Imposed  on  the  party  of  the  second 
part  to  cot  and  remove  certain  timber  from 


certain  land  within  a  certain  time,  which, 
however,  by  the  last  clause  of  the  para- 
graph, may  be  discharged  by  the  payment 
of  the  acreage  during  the  second  period  of 
the  term  for  which  the  contract  is  to  run. 
It  is  true  that  to  persons  not  Interested 
in  the  matter,  the  time  allowed  may  appear 
long,  and  the  consideration  for  which  It 
Is  to  be  extended  beyond  the  period  first 
mentioned  may  appear  inadequate;  but 
the  right  to  fix  the  time  within  and  the  con* 
sideratlon  for  which  a  contract  shall  be 
executed  belongs  to  the  contracting  parties, 
and  not  to  persons  who  are  without  inter- 
est in  the  contract,  or  to  the  courts.  They 
are  essential  parts  of  the  right  to  contract, 
and  about  all  that  our  law  has  to  say  upon 
the  subject  of  the  time  Is  to  declare  what 
Shall  be  considered  days,  months,  and  years 
in  ascertaining  what  is  intended  to  be  the 
"term"  of  a  contract  Rev.  Civ.  Code,  art 
2408  et  seq. 

The  Instrument  in  question,  therefore,  dis- 
closes, upon  the  one  hand,  the  various  obli- 
gations assumed  by  the  plaintiff  to  give  the 
vendee  possession  of  the  land,  in  order  that 
he  may  cut  and  remove  the  timber  sold,  to 
permit  the  construction  and  maintenance  of 
a  railroad  thereon,  to  protect  the  rights  of 
the  vendee  in  the  event  of  tiis  selling  the 
land  or  mortgaging  it  etc.;  and,  upon  the 
other  band,  the  obligations  assumed  by  the 
vendee  (taking  for  granted,  for  the  moment 
that  the  offer  contained  in  the  instrument 
was  accepted  by  him)  to  return  the  timber 
purchased  by  him  for  assessment  and  pay 
the  taxes  on  It  and  to  pay  the  price  agreed 
on  for  the  timber  each  month  as  he  cuts  and 
removes  it,  or  pay  10  cents  an  acre  per 
year  for  the  last  10  years  of  the  term  of  the 
contract  from  which  it  follows  that  the  in- 
strument (with  the  acceptance)  evidences  a 
bilateral,  commutative  contract:  that  is  to 
say,  a  contract  in  which  the  parties  express- 
ly enter  into  mutual  engagements,  and  in 
wliich,  according  to  its  terms — 

"what  is  done,  given  or  promised,  by  one  par- 
ty, is  considered  as  equivalent  to,  or  a  consid- 
eration for,  what  is  done,  given  or  promised 
by  the  other."    Rev.  Civ.  Code,  arts.  1765,  1768. 

3(1).  Plalntltr  alleges  that  bis  offer  was 
personal  to  McShane,  but  the  Instrument  con- 
taining the  offer  concludes  as  follows: 

"All  rights  acqoired  by,  and  privileges  grant- 
ed to,  said  second  party,  under  this  sale  and 
contract  shall  vest  m,  and  inure  to  the  benefit 
of,  bis  heirs,  successors  and  assigns"— 

from  which  it  follows  that  McShane  had 
the  right  to  assign  the  contract  at  least, 
from  the  moment  at  which  he  himself  be- 
came bound.  Plaintiff  says  that  the  offer 
was  without  consideration,  and  was  not 
accepted  by  the  offeree.  If  the  offer  has 
never  been  accepted,  no  contract  has  re- 
sulted, and,  unless  it  was  then  too  late,  the 
<^er  may  be  considered  as  having  been 
withdrawn  by  the  institution  of  this  suit 
and  the  offerer  can  no  longer  be  held  bound. 
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Oil  the  other  hand,  If  the  offer  has  been  ac- 
cepted, then  a  contract  has  resulted,  and  the 
consideration  Is  to  be  found  In  the  obliga- 
tions assumed  by  the  offeree  by  virtue  of 
such  acceptance.  The  questions,  then,  are, 
what  was  It  necessary  for  the  offeree  to  do 
In  order  to  convert  the  offer  Into  a  contract? 
And  what  has  he,  or  what  have  his  "succes- 
sors and  assigns,"  done?  Considering  the 
offer  or  Inchoate  contract  a  little  more  par- 
ticularly. It  amounts  to  this:  The  party 
of  the  first  part  says  to  the  other,  In  effect: 

"If  you  assent  to  this  contract  at  once^  and 
thereby  bind  yonrself  henceforth  to  return  the 
timber  herein  referred  to  for  assessment,  and 
to  pay  the  taxes  on  it,  and  further  bind  your- 
self to  cut  and  remove  the  timber  within  10 
years,  or  within  20  years  if  you  choose  to  pay 
the  amount  herein  stipulated  for  the  extension 
of  time,  and  to  pay  for  such  timber  at  the  rate 
of  60  cents  per  1,000  feet  monthly  as  yon  cut 
and  remove  it,  or  pay  10  cents  an  acre  per 
year  on  the  land  for  the  last  10  years  of  the 
term  of  the  contract,  then  I  sell  and  transfer 
the  timber  to  yon,  for  those  considerations; 
provided)  however,  if  a  standard-gauge  rail- 
way is  not  built  to  Marion  within  4%  years, 
this  engagement  Is  to  be  null  and  void." 

It  is  important  In  this  connection  to  ob- 
serve what  we  may  have  called  an  "offer" 
is  not  in  the  form  of  an  offer  at  all.  The 
language  used  imports  a  contract,  completed 
at  the  moment  by  the  assent  of  both  the 
parties  thereto,  and  the  Idea  that  It  was  so 
intended  is  confirmed  by  the  fact  that  J. 
L.  Hopkins,  at  whose  Instance  plaintiff  af- 
fixed  bis  mark  to  the  Instrument,  and  who 
witnessed  the  mark,  appears  to  have  sub- 
scribed to  an  affidavit,  Indorsed  upon  the  In- 
strument, and  reading  as  follows,  to  wit: 

"State  of  Louisiana,  Parish  of  Union. 

"Before  me,  T.  L.  Holloway,  a  justice  of  the 
peace  in  and  for  this  parish  and  state,  duly 
commissioned  and  qualified,  personally  came 
and  appeared  J.  L.  Hopkins,  to  me  well  known, 
one  of  the  attesting  witnesses  to  the  within  and 
foregoing  private  act  of  sale  and  contract,  who, 
being,  first,  duly  sworn,  says  that  he  saw  the 
contracting  parties  sign  the  same,  also  saw  the 
other  witnesses  sign,  and  signed  himself,  as 
such,  on  the  day  and  date  therein  mentioned, 
and  he  verily  belieTes  the  same  was  done  in 
good  faith  and  for  the  uses  and  purposes  and 
considerations  therein  set  forth. 

"[Signed]  3.  U  Hopkins. 

"Sworn  to  and  subscribed  at  Marion,  La., 
this  7th  day  of  May,  1902,  before  me,  T.  L, 
Holloway,  J.  P." 

Whether  Hopkins  was  authorized  to  bind 
McShane  to  anything  does  not  appear,  but 
his  affidavit  la  peculiar,  In  that  be  swears 
that  he  saw  the  "contracting  parties"  sign 
the  Instrument  to  which  it  refers,  when.  In 
point  of  fact,  one  of  the  parties  has  never 
signed,  to  this  day,  and  the  cross  mark  of 
the  other  was  not  made  until  May  18,  1902, 
11  days  after  the  affidavit  purports  to  have 
been  made.    It  serves,  however,  as  we  have  I 


said,  to  confirm  the  Impression,  created  by 
the  language  of  the  instrument,  that  it  was 
not  plaintiff's  Intention  to  give  any  more 
time  In  the  matter  than  might  be  necessary 
for  McStaane's  agent  to  take  the  Instrument 
to  bim  and  obtain  his  signature. 

It  will  be  observed,  too,  that  the  Instru- 
ment Is  not  like  an  ordinary  deed,  evidencing 
a  sale  in  which  the  vendor  acquits  the  ven- 
dee of  all  further  obligation  by  giving  a  re- 
ceipt in  full  for  the  price  of  the  thing  sold. 
It  purports  to  be  a  contract  whereby  the  ven- 
dee assumes  certain  obligations,  to  be  dis- 
charged in  the  future,  but  which  he  did 
not  assume,  and,  as  be  did  not  become 
bound,  neitber  did  the  plataitlff. 

"It  is  the  assent  of  the  parties  which  gives 
the  contract  its  binding  force;  both  must  be 
bound  or  neither."  Oavelier  v.  Germain,  6  La. 
218. 

Article  1800  oC  the  Revised  Civil  Code 
reads: 

"The  obligation  of  a  contract  not  being  com- 
plete, until  the  acceptance,  or,  in  cases  where 
it  is  implied  by  law,  until  the  circumstancea 
which  raise  such  implications  are  known  to  the 
party  proposing,  he  may,  therefore,  revoke  his- 
offer  or  proposition  before  such  acceptance,  bat 
not  without  allowing  such  reasonable  time,  as, 
from  the  terms  of  his  offer,  he  has  given,  or, 
from  the  circumstances  of  the  case,  he  may  be 
supposed  to  have  intended  to  give  to  the  party, 
to  communicate  his  determination." 

Where,  bowever,  from  the  terms  of  tbe 
offer,  and,  from  the  circumstances  of  tbe 
case.  It  appears  that  It  was  not  the  Inten- 
tion to  give  the  offeree  any  time,  not  abso- 
Intely  necessary  to  communicate  his  deter- 
mtuatlon,  and  it  also  appears  that  the  offeree 
did  not  act  within  such  time,  the  offerer 
need  only  signify  his  change  of  Intention 
when  he  receives  tbe  unqualified  assent  of 
tbe  offeree.    Rev.  Civ.  Code,  art  1801. 

So  far  as  the  record  shows,  no  unqualified 
assent  of  tbe  offeree  In  this  case  was  ever 
communicated  to  the  offerer  until  defend- 
ant's men  ai^ieared  upon  his  place  and  be- 
gan cutting  his  timber,  whereupon,  and  Im- 
mediately, he  signified  that  be  bad  changed 
the  Intention  expressed  in  tbe  Instrumeat 
to  which  he  had  affixed  bis  mark  some  five 
years  before.  We  are  of  opinion  that  be 
had  that  right 

Plaintiff  having  waived  his  right  to  a 
hearing  In  the  matter  of  his  arrest,  and  bay- 
ing been  placed  under  bond  to  keep  tbe 
peace,  that  proceeding  cannot  be  inquired 
into  here,  and,  in  view  of  tbe  result,  be  has 
no  standing  with  respect  to  his  claim  for 
damages  therefor.  Nor  do  we  otherwise  find 
any  sufficient  reason  for  increasing  tbe 
award  made  by  the  district  court 

The  Judgment  appealed  from  is  therefore 
affirmed. 
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8IHWARD  V.  DENEX3HAtn>. 
(Sapreme  Conrt  of  Louisiana.    Jan.  18,  1909.) 

Lakdlosd  akd  Tenant  (8  213*)— Rent— Ten- 

DKB  or  Payment. 

A  lessee  is  within  bis  rights  when  he  ten- 
den  payment  of  bis  rent  in  accordance  with  the 
terms  of  his  contract,  and  cannot  be  forced, 
ss  a  condition  to  sncb  payment,  into  an  under- 
standing with  the  lessor,  or  into  an  acquiescence 
in  the  latter's  proposition,  as  to  the  effect  of 
rach  payment,  and  acceptance  of  payment,  up- 
on the  lessor's  rights  in  a  pending  suit  for  the 
dissolution  of  the  lease. 

[Ed.  Note.— For  other  cue*,  see  Landlord  and 
Tenant.  Dec.  Dig.  |  213.*] 

(Syllabua  by  the  Court) 

Appeal  from  Civil  District  Conrt,  Parish  of 
Orleans;   George  Henry  ThCard,  Judge. 

Action  by  Marie  L.  Steward  against  Jnstln 
F.  Denechaud.  Judgment  for  defendant,  and 
plaintiff  ap];>eal8.    Affirmed. 

See^  also.  120  La.  720,  4fi  South.  SSL 

Back,  Walshe  &  BucK,  for  appellant  Mil- 
ler, Dnfour  &  Dufour  and  Omer  Vlllere,  for 
appellee. 

Statement  of  the  Case. 

MONROE,  J.    Plaintiff's  deceased  hnsband, 
in  1902,  leased  to  certain  parties,  of  whom 
the  defendant  Is   the  successor,   the  Hotel 
Denechaud,  for  a  term  of  five  years,  expiring 
September  SO,  1907.    In  1905  he  made  anoth- 
er lease,  beginning  October  1,  1907,  and  ex- 
piring  September  30,   1912.     In  1907  plain- 
tiff and  John  Clair  Campbell,  as  executors, 
brought  suit  to  annul  both  leases,  on   the 
groond  that  the  lessees  had  changed  the  name 
or  designation  of  the  property  to  "The  Inn," 
and  the  suit  was  decided  against  them  on  the 
appeal,  in  January,  1908.     Steward  v.  Dene- 
chaud, 120  La.  720.1    In  the  meanwhile  (No- 
vember   18,    1907),    plaintiff    Instituted    the 
present  snit.  In  which  she  alleges  that  her 
late  husband  made  the  lease  last  above  men- 
tioned "at  a  monthly  rental  of  $700    •    *    *, 
payable  on  the  first  day  of  each  and  every 
month,"  for  which  the  lessee  (defendant  here- 
in) gave  "sixty  rent  notes,  payable  to  the  or- 
der    of    petitioner    at    the    People's    Bank 
•    •     •'• ;  that  the  leased  property  was  sold 
In  due  course  of  administration  and  purchas- 
ed by  her,  and  that  she  Is  the  owner  of  the 
notes;   that  the  note  maturing  November  1, 
1907,  has  not  been  paid,  though  due  demand 
has  been  noade  for  the  payment;    that  the 
stilt  prevloDsly  brought  (being  the  suit  men- 
tioned above)  Is  pending  and  is  made  part 
hereof,  and  that  her  rights  therein  are  re- 
served;   that   on    October  29th  her  attor- 
neys addressed  a  letter  to  defendant's  attor- 
neys, which  reads: 

"Mis.  Steward  has  placed  the  rent  note  ma- 
turing on  November  1,  next,  in  onr  bands  and 
we  will  be  glad  to  receive  payment  of  it,  with 
the  nnderstanding  that  the  payment  is  accepted 
onder  the  terms  of  our  petition  in  the  suit  for 


amendment  of  the  lease  and  with  reservation  of 
all  rights.  If  this  is  satisfactory,  kindly  ad- 
vise Mr.  Denechaud  to  pay  the  note  to  us  and 
we  will  surrender  same,  coupled  with  the  reser- 
vation above  expressed." 

That  on  November  2d,  defendant,  accom- 
panied by  two  witnesses,  tendered  to  plaln- 
tlfTs  attorney  the  amount  necessary  for  the 
payment  of  the  note  In  question,  and  that 
her  attorney  offered  to  accept  the  payment — 

"with  reservation  of  all  the  rights  of  petitioner 
under  the  pending  suit  *  *  *,  in  accordance 
with  the  terms  of  the  letter  <A  October  29th." 

That  defendant  declined  to  pay  said  note 
if  any  condition  was  attached,  or  If  any  res- 
ervation was  Insisted  upon. 

That  petitioner's  attorney— 

'to  avoid  all  possible  doubt  or  mlsconstmction, 
prepared,  In  writing,  the  substance  of  the  reser- 
vation, expressing  the  condition  on  which  pay- 
ment would  be  received." 

niat  said  document  was  submitted  to 
said  defendant — 

"who  refused  to  accede  to  it  or  make  the  pay- 
ment If  any  condition  were  attached  to  its  being 
accepted,  and  withdrew.  Said  document  ex- 
pressive of  the  reservation  made,  la  annexed  and 
filed  herewith" 

—and  reads ; 

"This  is  to  certify  that  according  to  the  terms 
of  the  letter  of  Buck,  Walshe,  and  Buck,  Attys. 
for  Mrs.  M.  L.  Steward,  of  Oct  — ,  addressed 
to  Messrs.  Miller,  Dufour  &  Dufour,  Attys.  foi 
Justin  F.  Denechaud,  payment  of  note,  for  rent 
of  premises  comer  Carondelet  and  Union  Streets 
is  accepted  and  note  delivered  with  full  reserva 
tion  of  all  rights  under  pending  suit  for  annull- 
ment  of  the  lease.    •    •    •  " 

That  thereafter,  on  the  same  day,  her  at 
tomey  "received  a  communication,  *  •  ' 
filed  as  part  hereof,"  and  reading  as  fol- 
lows: 

"Gentlemen:  Acting  under  our  advice,  Mr. 
Justin  F.  Denechaud  made  yon,  this  morning,  • 
legal  tender  of  $700,  in  payment  of  the  note, 
for  that  amount,  due  Nov.  1,  1907,  and  held  ano 
owned  by  Mrs.  Marie  Louise  Sieward.  This 
tender  was  made  to  you  as  Mrs.  Steward's  at- 
torneys, in  view  of  the  advice  received  by  us, 
from  you,  to  the  effect  that  the  note  was  in  your 
possession  and  payment  shonld  be  made  to  you. 
Mr.  Denechaud  is  prepared  to  ray  the  note  and 
we  now  reiterate  the  tender.  We  will  agree  to 
no  reservation.  If  you  are  entitled  to  an;  res- 
ervation, or  to  receive  this  money  without  prej- 
udice, under  the  law,  the  law  will  protect  you 
without  formal  agreement  from  us.  Mr.  Dene 
chaud  will  continue  to  decline  to  make  any  res- 
ervations, and  will  hold  the  money,  subject  tc 
Mrs.  Steward's  order  and  upon  surrender  of  this 
note." 

That  her  attorneys  sent  an  answer,  hereto 
annexed,  which  concludes  as  follows: 

"We  ask  yon  to  consider  this  a  formal  and 
peremptory  demand  for  payment  of  rent  due 
under  the  lease  commencing  October  1,  1907, 
with  reservation  stated.  We  decline  to  be  the 
judges  of  our  client's  legal  rights,  without  such 
reservation,  and,  therefore,  expressly  Insist  on 
it    *     *    *" 


•Far  ctbar  csms  —  same  toflo  snd  section  NUMBEH  in  Deo.  *  Am.  Dies.  UOT  to  data,  *  Kaportsr  Indans 
'«  South.  KL 
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That,  on  November  4, 1907 — 

''defendant  again  accompanied  by  two  witnesses, 
•  *  •  repeated  tlie  tender  of  the  cash  money 
in  payment  of  the  rent  note  and  demanded  its 
acceptance,  unconditionally,  and  refused  to  malce 
said  payment  if  its  acceptance  was  coupled 
with  any  reservation  whatever,  urging,  orally, 
however,  that,  if  Mis.  Sieward,  lessor,  would 
make  certain  repairs,  which  it  was  claimed  had 
been  demanded,  and  in  reference  to  which,  if  she 
agreed  to  make  them,  tbe^  would  agree  to  have 
it  understood  that  she  did  so  with  reservation 
of  all  rights  under  said  pending  suit,  and  in 
that  event  would  pay  the  rent  note,  subject  to 
similar  reservations.  Your  petitioner,  through 
her  said  attorneys,  declined  to  enter  upon  any 
discussion  on  the  subject  of  repairs,  and  insisted 
upon  the  ^yment  of  the  note,  which  was  again 
refused.  Your  petitioner  is  informed  and  be- 
lieves that  the  failure  to  pay,  under  the  circum- 
stances, is  willful  and  arbitrary,  and  is  a  violation 
of  the  contract,  and  entitles  her  to  demand  the 
nullity  and  cancellation  thereof." 

And  Bbe  prays  for  Judgment  accordingly. 

Defendant  answers  that  be  ottered  to  pay 
the  note,  when  it  fell  due,  In  accordance  with 
the  terms  of  his  lease,  without  entering  into 
new  stipulations,  or  demanding,  or  granting, 
any  reservations,  and  has  always  been  ready 
to  pay  it  on  those  terms. 

Plaintiff  appeals  from  a  Judgment  reject- 
ing her  demands. 

Opinion. 

There  was  some  little  oral  testimony  tak- 
en, but  the  case  to  be  decided  is  embodied  in 
the  foregoing  statement  of  the  pleadings,  and 
amounts  to  this:  That  defendant  was  the 
debtor  of  a  note  reading  (in  part) : 

"On  the  first  day  of  November,  1907,  I  prom- 
ise to  pay  to  the  order  of  A.  H.  Sieward  seven 
hundred  dollars,  value  received  in  rental  for  the 
month  of  October,  1907,  payable  at  People's 
Bank,   New  Orleans." 

That  the  note  was  given  in  connection  with 
a  contract  of  lease  which  contains  the  usual 
stipulations  with  regard  to  the  punctual  pay- 
ment of  the  rent.  It  was  his  right,  as  well 
as  his  obligation,  to  pay  the  note  and  the  rent 
according  to  his  contract,  and  he  could  not, 
for  the  purposes  of  such  payment,  or  as  a 
condition  thereto  t>e  compelled  to  become  a 
party  to  any  understanding  outside  of  his 
contract 

The  difference  between  the  case  of  Staehle 
T.  Leopold.  107  La.  399,  31  South.  882  (to 
which  we  are  referred),  and  the  instant  case, 
is  that  In  the  former  the  lessor  gave  a  re- 
ceipt for  his  rent  containing  a  reservation 
of  his  right  to  prosecute  a  pending  appeal 
from  a  judgment  maintaining  the  lease, 
which  he  was  seeking  to  dissolve,  and  the 
lessee  accepted  It,  without  objection;  whilst 
in  the  instant  case  the  lessor  insisted  that 
the  lessee  should  make  himself  a  party  to 
an  "understanding,"  and  should  acquiesce 
in  her  proposition  that  her  rights  should  be 
reserved  in  accepting  such  payment,  and  the 
lessee  declined  to  bind  himself  by  any  un- 


derstanding or  acquiescence,  which  we  think 
he  had  the  right  to  do.  Whether,  If  plaintiff 
bad  simply  notified  defendant  that  she  did 
not  intend,  by  acc^tlng  the  rent,  to  waive 
her  rights  In  the  pending  litigation,  such  no- 
tice would  have  served  the  purpose  she  In- 
tended to  accomplish  by  insisting  upoi  an 
understanding  with  defendant  to  that  effect, 
it  Is  unnecessary  to  Inquire.  She  could  not 
force  upon  him  an  understanding  with  re- 
gard to,  or  an  acquiescence  in  her  interpreta* 
tion  of,  the  effect  of  such  acceptance. 
Judgment  affirmed. 


(122  I^.  885> 

No.  17,255. 

STATE   ex   rel.   BOARD   OP   SCHOOL   DI- 

RBCTOBS  OF  IBERIA  PARISH 

T.  ROMERO. 

(Supreme  Conrt  of  Louisiana.     Jan.  18,  10O9.> 

STAToras  (1  5*)— Mandamus  (§  77*)— Leqis- 
I.ATION  Oebmane  to  Govebnob's  Call — 
Grounds  of  Rklikf— Public  Officers. 
The  subjects  legislated  upon  in  Act  No. 
17,  p.  19,  of  1907  (E>xtra  Session),  are  germane 
to  toe  objects  of  legislation  designated  (in  Nos. 
1,  2,  and  4)  of  the  Governor's  call,  and  it  being 
the  plain  duty,  under  that  act,  of  the  parish 
treasurers,  acting  as  treasurers  of  the  school 
boards,  to  turn  over  to  their  successors,  the 
parish  superintendents  of  public  schools,  thereby 
made  treasurers  of  such  boards,  the  books,  pa- 
pers, and  vouchers  pertaining  to  such  offices, 
mandamus  will  He  to  compel  the  performance  of 
that  duty. 

[EJd.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  §  4 ;  Dec.  Dig.  §  5  ;•  Mandamus, 
Cent.  Dig.  {  165;  Dec  Dig.  i  77.»] 

(Syllabus  by  the  CourtJ 

Appeal  from  Nineteenth  Judicial  District 
Court,  Parish  of  Iberia;  James  Simon, 
Judge. 

Mandamus  by  the  State,  on  the  relation 
of  the  Board  of  School  Directors  of  Iberia 
Parish,  against  Adolph  B.  Romero.  Judg- 
ment for  relators,  and  defendant  appeals. 
Aflirmed. 

Andrew  Jackson  Cammack,  for  appellant. 
Hacker  &  MuUer  and  Weeks  &  Weeks,  for 
appellees. 

Statement  of  the  Case. 

MONROE,  J.  Relators,  including  J.  G. 
Ellis,  allege  that  the  latter  was  elected  su- 
perintendent of  the  public  schools  of  the 
parish  of  Iberia,  and  ex  officio  treasurer  of 
the  school  Iward,  under  Act  No.  17,  p.  19, 
of  the  Extra  Session  of  1907,  and  has  duly- 
qualified.  That  by  virtue  of  said  statute, 
he  is  the  custodian  of — 

"all  the  books,  accounts,  vouchers,  bank  books, 
blank  cheek  books,  and  all  other  books,  docu- 
ments, papers  and  vouchers,  belonging  to  the 
said  office  of  treasurer." 

That  after  he  had  qualified  as  treasurer, 
the  school  board  caused  the  books  and  ac- 
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fonnte  of  tbe  former  treasurer,  Adolpb  B. 
Bomero,  to  be  audited,  and  demanded  de- 
livery thereof  to  said  £:ilis,  which  demand 
was  refused,  without  Just  cause.  That  Ro- 
mero, by  virtue  of  his  ofBce  of  parish  treas- 
urer, was  treasurer  of  the  school  board  un- 
til February  1,  1908,  at  which  date  the  stat- 
ute mentioned  became  operative,  and  he 
ceased  to  hold  the  office  last  mentioned, 
and  ceased  to  have  any  right  to  the  posses- 
sion of  the  books,  documents,  and  vouchers 
pertaining  thereto,  which  are  absolutely  nec- 
essary to  relators  for  the  administration  of 
the  afTairs  of  tbe  public  schools.  Relators 
fnrther  allege  that  they  are  without  other 
adequate  remedy,  and  they  pray  for  a  writ 
of  mandamus,  directing  said  Romero  to  turn 
over  said  books,  documents,  etc.,  to  them, 
and  particularly  to  said  Ellis. 

Adolph  B.  Romero,  made  respondent,  for 
answer  says  that  he  claims  to  be  the  legal 
incumbent  of  the  office  of  treasurer  of  the 
school  board,  and  that  the  proper  method 
of  testing  his  right  thereto  Is  by  a  proceed- 
ing under  section  2593  of  the  Revised  Stat- 
utes; that  Act  No.  17,  p.  19,  of  1907,  is  un- 
constitutional, for  tbe  reason  that  the  call 
for  the  special  session  did  not  provide  for 
such  legislation;  wherefore  be  prays,  eta 
The  evidence  shows  that  the  relator,  Ellis, 
is  superintendent  of  education  for  the  par- 
ish of  Iberia,  and  that  on  February  19  and 
24  (respectively),  1908,  he  took  the  oath  and 
gave  bond  for  the  discharge  of  the  duties 
of  tbe  office  of  treasurer  of  the  school  board 
of  that  parish.  On  April  30,  1908,  the  board 
antborlzed  Its  president  to  take  legal  pro- 
ceedings to  recover  from  respondent  the 
books,  papers,  and  moneys  of  tbe  board  in 
bis  possession.  Thereafter  the  attorneys 
employed  for  that  purpose  called  on  re- 
qtondent,  and,  being  given  to  understand 
that  be  would  not  surrender  such  books  and 
papers,  brought  this  suit  There  was  Judg- 
ment in  favor  of  relators  in  tbe  district 
court,  and  respondent  has  appealed. 

Opinion. 

Article  76  of  the  Ck>n8tltutlon,  authorizing 
the  Governor  to  convene  the  General  Assem- 
bly en  extraordinary  occasions,  provides 
that: 

*Trhe  power  to  legislate  shall  be  limited  to 
tbe  objecti  specially  enumerated  in  the  proda- 
mation  convening  such  extraordinary  seBsions. 
•  •-  •  Any  legislative  action  •  •  •  as 
to  objects  not  enumerated  in  said  proclamation, 
■ball  be  null  and  void." 

On  October  25,  1907,  the  Governor  issued 
a  proclamation  calling  an  extra  session  of 
tbe  General  Assembly,  and  designating  11 
certain  objects  to  be  considered,  and,  among 
them,  tbe  following,  to  wit: 

"(l)  Reducing  the  salaries,  fees  and  compen- 
sations of  existme  officers,  putting  officials  on  a 
■alary  basis,  and  converting,  into  tbe  public 
treasary,  fees  and  perquisites  of  office  now  en- 
Joyed  by  incumbents  of  such  offices.  This  to  in- 
dade,  if  necessary,  the  proposing  of  amendments 
to  tbe  Constitution. 


"(2)  Decreasing  the  revenues  of  tbe  state  and 
its  political  suboiTisions,  inclading  costs  of  as- 
sessing property  for  purposes  of  taxation,  and 
to  thu  end,  and  in  connection  therewith,  the 
abolition  of  unnecessary  offices  and  tbe  consoli- 
dation of  existing  offices,  and,  where  necessary 
to  accomplish  this,  proposing  amendments  to 
the  Constitution." 

"(4)  Directing  that  tbe  public  funds  be  placed 
on  deposit  in  the  solvent  bank,  or  banks,  within 
the  state,  offering  the  highest  compensation  for 
such  deposits,  and  making  provision  for  properly 
safe-guarding  the  public  interest  by  having  such 
bank  deposit,  as  security,  in  the  state  treasury, 
bonds  of  the  state,  or  any  political  subdivision 
thereof,  commanding  par,  or  more,  in  the  open 
market,  equal  in  amount  to  the  amount  of  funds 
placed  on  deposit  with  such  bank,  or  banks,  or 
otherwise." 

The  Lieutenant  Governor  (In  tbe  absence 
of  the  Governor)  subsequently  added  two  oth- 
er objects  to  those  enumerated  In  the  origi- 
nal call,  but  they  have  no  bearing  upon  the 
present  question.  When  the  original  call 
was  issued  there  was  In  force  Act  No.  214, 
p.  423,  of  1902,  which  provided  (section  65) 
that  the  parish  treasurers  should  be  tbe 
treasurers  of  tbe  parish  school  funds,  and 
that  their  compensation  should  be  fixed  by 
the  school  boards,  and  should  not  exceed 
2%  per  cent  of  the  amount  disbursed  by 
them  respectively.  When  the  General  As- 
sembly convened.  In  compliance  with  the 
call.  It  passed  an  act  (No.  17)  which  pro- 
vides that  the  superintendents  of  public 
schools  in  the  dUTerent  parishes  (Orleans  ex- 
cepted) shall  be  the  treasurers  of  tbe  school 
funds,  and  that  they  shall  receive  "no  com- 
pensation whatever"  for  their  services  as 
such.    It  also  provides  that  the — 

"said  treasurer  shall  deposit  the  school  funds 
in  such  bank,  or  banks,  as  ma^  be  designated 
by  the  parish  school  boards,  leaving  to  the  school 
boards  the  right  to  select  the  bank  that  will  pay 
the  highest  rate  of  interest  on  their  deposits.^' 

It  further  provides  that  It  shall  take  ef- 
fect from  and  after  February  1,  1908. 

Upon  the  trial  in  the  district  court,  there 
was  offered  In  evidence  an  excerpt  from  an 
editorial,  published  in  a  New  Iberia  paper, 
referring  to  an  opinion  said  to  have  been 
given  by  the  Attorney  General  upon  tbe 
subject  of  the  relation  of  the  legislation 
thus  adopted  to  the  call  of  the  Governor, 
and  to  article  75  of  the  CSonstltutlon,  which 
excerpt  reads,  in  part,  as  follows,  to  wit: 

"  •  •  •  The  following  letter  written  by  him 
[the  Attorney  General]  «  •  •  and  addressed 
to  a  gentleman  of  this  city  is  printed  *  •  •. 
The  name  of  the  gentleman  who  received  it  la 
withheld  by  request: 

"•Dear  Sir:  •  •  •  I  thoroughly  agree 
with  you  concerning  the  proposed  system  of  dis- 
bursing the  funds  of  the  school  board,  •  •  • 
and  believe  that  some  more  economical  plan 
ought  to  be  adopted.  *  *  *  It  will  be  im- 
possible, however,  to  have  this  matter  taken  up 
at  tbe  extra  session,  for  tbe  reason  that  the  mat- 
ter is  not  included  in  the  call  for  tbe  extra 
session,  made  either  by  the  Governor  or  the 
Lieutenant  Governor,'      etc. 

This  letter,  as  It  appears,  was  not  writ- 
ten In  the  discharge  of  any  official  duty,  and 
whilst  the  able  Attorney  General  gave  to 
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Us  correspondent  tbe  benefit  of  bis  opin- 
ion, as  predicated  upon  tbe  Information  tben 
In  blB  possession,  it  may  be  tbat,  if  be  had 
been  acting  officially,  bis  InTestigatlon  would 
lutve  led  blm  to  a  different  conclusion.  At 
all  events,  we  are  unable  to  concur  In  tbe 
Tiew  expressed  in  tbe  letter,  and  are  of 
opinion  that  the  consolidation  of  tbe  offices 
of  superintendent  of  public  schools  and 
treasurer  of  tbe  school  boards,  and  tbe  re- 
quirements that  such  treasurer  shall  receive 
no  compensation,  and  shall  deposit  the 
school  funds  in  tbe  bank  or  banks,  to  be 
designated  by  tbe  school  boards,  paying  tbe 
highest  rate  of  Interest  on  their  deposits, 
is  legislation  which  is  germane  to  the  ob- 
jects (heretofore  mentioned)  designated  in 
tbe  call  of  tbe  Govemor.  It  is  true  that 
tbe  General  Assembly  Itself  seems  to  have 
entertained  some  doubt  upon  the  subject, 
since,  at  the  regular  session  of  1908,  p.  348, 
it  passed  an  act.  No.  232,  in  the  same  lan- 
guage as  Act  No.  17,  p.  19,  of  the  Eiztra  Ses- 
sion of  1907,  so  tbat  tbe  question  here  pre- 
sented, from  any  point  of  view,  really  in- 
volves only  the  right  of  the  respondent  to 
act  as  treasurer  of  tbe  school  board  from 
February  1,  1906,  to,  say,  July  29,  1908  (at 
which  latter  date.  Act  No.  232,  p.  S4S.  of 
1908,  became  operative  In  the  parish  of  Ibe- 
ria). For  the  reasons  stated,  however,  we 
are  of  opinion  that  the  act  passed  at  the 
extra  session  is  constitutional,  from  wblcb 
it  follows  tbat  respondent  became  fimctus 
officio,  as  treasurer  of  tbe  school  board,  on 
February  1,  1908,  and  tbat  It  was  bis  duty 
at  tbat  time  to  turn  over  to  bis  successor 
tbe  books  and  papers  pertaining  to  that  of- 
fice. High  on  Extraordinary  Legal  Rem- 
edies, {{  73,  906;  26  Cyc.  p.  258;  Hatch  T. 
New  Orleans,  1  Rob.  470. 

Tbe  Judgment  appealed  from  is  therefore 
affirmed. 


(la  La.  «M) 

No.  17,237. 

HIBERNIA  BANK  &  TRUST  00.  T. 

WHITNEY. 

(Supreme  Court  of  Louisiana.    Jan.  4,  1909. 

On  Rehearing,  Feb.  1,  1909.) 

1.  pKTiTOBT  Action. 

Tbe  succession  was  accepted  by  plaintiff  un- 
der the  benefit  of  inTentory.  The  de  cujus  died 
testate.  His  heir  and  universal  legatee  under 
the  will  sedcs  to  recover  tbe  property  as  an 
heir  at  law,  ignoring  the  will,  and  thereby  avoid- 
ing all<  accounting  to  an  adjudicatee  of  proper- 
ty of  the  Buccession,  who  was  an  innocent  third 
person. 

2.  ESXSOUTOBS  AND  ADmimTRAXOBS  (I  380*)— 

Saix  of  Succession   Pbopebr  — SEiriNo 

AsiDB— Tendeb  or  Pbiox. 

If  the  heir  be  entitled  to  tbe  property,  she 
cannot  recover  it  without  fint  tendering  the 
amount. 

[E3d.  Note.— For  other  cases,  sec  Executors 
and  Administrators,  Cent.  Dig.  i  IS.'iOi.^ ;  Dec 
Dig.  S  380.*1 


3.  Neckssitt  or  Tendeb. 

The  property  having  been  sold  to  pay  debts, 
a  return  of  the  price  is  an  easential  oetore  re- 
covery of  the  property  sold  (if  the  sale  be  null). 
Sharkey  v.  Bankston,  80  La.  Ann.  891. 

4.  EZECUTOBS  AND  ADinNISTBATOBS   ({  383*) — 

Sale  or  Succession  Pbopebtt— Collateb- 

Ai.  Attack. 

The  questionB  involved  will  have  to  be  rais- 
ed In  a  direct  action,  and  will  not  be  (under  re- 
peated decisions)  considered  in  collateral  pro- 
ceedings, in  wbidi  all  that  was  done  in  the  set- 
tlement of  the  succession  is  treated  as  the 
merest  nullity,  as  if  nonexisting. 

[Eld.  Note.— For  other  cases,  see  Executors  and 
Administrators,  Cent.  Dig.  {  1554 ;  Dec  Dig.  | 
383.*] 

(Syllabus  by  the  Court) 

Appeal  from  Twenty-Sixth  Judicial  District 
Court,  Parish  of  St  Tammany;  Thomas 
Moore  Bums,  Judge. 

Petitory  action  by  tbe  Hibemia  Bank  & 
Trust  Ciompany,  dative  tutor  of  Elenore 
Pocbeln,  an  Infant,  against  George  M.  Whit- 
ney. Judgment  for  defendant,  and  plaintiff 
appeals.    Revetved,  and  action  dismissed. 

T.  M.  ft  J.  D.  Miller  and  Ellis  ft  White,  for 
appellant  Farrar,  Jonas,  Kruttscbnitt  ft 
Goldberg  and  Miller  ft  Morgan,  for  appellee. 
Miller  ft  Morgan,  for  BngSne  Esquinance, 
warrantor,  appellee.  Joseph  Bradford  Lan- 
caster, for  George  F.  Bierbost,  warrantor,  ap- 
pellee: 

BRBAUX,  O.  J.  This  to  a  petitory  action 
Instituted  by  plaintUT  to  recover  lands  for  its 
ward,  Elenore  Pocbelu,  daimed  by  plaintiff 
as  belonging  to  her  by  inheritance  from  her 
late  father,  Raymond  P.  Pocbelu.  He  died 
testate,  a  fact  which  plaintiff  wishes  to  pass 
over  and  ignore. 

Tbe  defendant  Interposed  an  exception  to 
the  petition,  alleging,  among  other  defenses, 
that  plaintiff  cannot  prosecute  this  action,  the 
succession  being  in  tbe  possession  of  tbe  tes- 
tamentary executor;  that  tbe  succession  was 
accepted  for  tbe  minor,  with  benefit  of  in- 
ventory; tbat  it  was  in  debt  and  that  tbe 
property  plaintiff  seeks  to  recover  was  sold  to 
pay  debts  on  July  18,  1898,  and  adjudicate^ 
to  Eugene  Esquinance,  under  whom  the  de- 
fendant holds,  and  the  proceeds  were,  de- 
fendant avers,  applied  to  the  payment  of  tbe 
debts  of  the  succession ;  that  the  minor,  plain- 
tiff, is  not  the  heir  at  law  of  the  decedent, 
and  cannot  maintain  this  suit  as  an  heir  at 
law ;  that  the  probate  sale  cannot  be  attack- 
ed collaterally,  but  by  tbe  executor  in  office; 
tbat  there  was  no  tender  made  of  the  pur- 
chase price,  an  essential  step;  and  tbat  any 
attack  on  tbe  sale  is  barred  by  tbe  prescrip- 
tion of  five  years. 

The  pertinent  facts,  In  deciding  the  points 
presented  by  tbe  exception,  are  tbat  the  clerk 
of  court  probated  tbe  will  of  Pocbeln  without 
having  required  an  affidavit  of  the  proponent 
or  his  counsel  that  the  Judge  was  absent  frona 
the  parish  of  St.  Tammany,  In  which  the  sue- 
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cession  was  opened ;  that  he  some  time  after* 
ward  gave  the  order  to  sell  the  property  In- 
Tol^ed  In  this  salt,  again  without  requiring 
an  affidavit  showing  the  absence  of  the  dis- 
trict Judge  from  the  parish ;  and,  furthermore, 
that  the  petition  for  the  sale  was  not  ac- 
companied by  a  schedule  of  debts,  as  required 
by  Act  No.  43,  p.  54,  of  1882,  and  Act  No. 
13,   p.  11,  of  1894. 

Anotber  of  plalntlfTs  grounds  in  the  argu- 
ment is  that  the  property  was  Illegally  offer- 
ed for  sale,  and,  the  sale  falling  for  want  of 
satisfactory  bid,  it  was  readvertised  on  the 
same  terms  by  Instructloa  of  the  executor. 
The  defendant  sought  to  supply  the  affida- 
vit by  oral  testimony  as  follows:  The  Judge 
of  the  district  testified,  substantially,  that  be 
was  not  In  the  parish  at  the  date  of  the  or- 
ders. The  derk  also  testified  he  did  not  re- 
call the  fact  that  such  an  aflldavit  had  been 
filed,  bat  testified  as  to  his  custom  not  to  is- 
sne  orders  without  the  affidavit 

The  court  referred  the  exception  to  the 
merits. 

Defendant  by  motion  prayed  for  reinstate- 
ment of  the  exception  and  for  a  decision 
thereon,  as  If  it  had  not  been  referred  to  the 
merits.    This  the  court  declined  to  do. 

The  defendant  answered,  reserved  the 
grounds  of  the  exception,  and  pleaded  that  he 
bought  the  property  from  George  F.  Bler- 
horst  In  August,  1006,  for  $10,000.  He  plead- 
ed the  prescription  of  5  or  10  years.  He  call- 
ed Blerhorst  in  warranty. 

The  latter  answered,  admitting  the  defend- 
ant's allegations  in  bis  answer.  He  also 
pleaded  the  prescription  of  5  and  10  years. 
He  alleged  that  he  bought  the  property  on 
August  19, 1897,  from  Euggne  Esquinance  for 
»1.400. 

ZJsqnlnance,  called  In  warranty,  answered 
Blerhorst's  call  in  warranty,  and  Joined  In 
the  exceptions  and  defenses  of  the  first  de- 
fendant He  specially  averred  that  be  bought 
the  property  on  the  10th  day  of  July,  1896, 
at  the  probate  sale  of  the  property  of  the 
succession  of  P.  Pochelu.  He  called  the  plain- 
tiff and  the  widow  of  Pochelu  in  warranty. 
This  last  warrantor,  Esquinance,  alleged  that 
the  succession  was  not  represented,  that  the 
executor  had  died  recently,  and  asked  for  a 
dday  In  order  to  have  the  succession  repre- 
sented and  to  call  Its  legal  representative  in 
warranty. 

The  coort  refused  to  grant  the  dday  ask- 
ed, bat.  Instead,  the  court  entered  an  order 
and  directed  that  Elenore  Pochelu,  the  minor, 
tbroDgh  the  bank,  tutor,  and  Mrs.  Lucie  An- 
dirac,  widow  of  Pochelu,  be  called  in  war- 
ranty. 

The  HIbemla  Bank  ft  Trust  Company  an- 
swered the  call  in  warranty,  denying  that  the 
minor  was  bound  In  warranty,  and  alleging 
farther  that  In  the  event  the  minor  obtained 
a  Judgment,  before  she  obtained  possession  of 
the  property,  she  would  have  to  refund  to  E)8- 
qninance  the  som  of  $2,000,  the  price  paid  by 
blm  for  the  land,  because  the  amount  had  In- 


ured to  her  benefit,  and  had  been  applied  to 
the  payment  of  debts  due  by  aer  late  father's 
succession. 

The  court  on  motion  struck  out  this  part 
of  the  answer,  as  the  whole  of  the  price 
had  not  been  an>lled  to  the  payment  of  the 
debts. 

The  widow  in  her  answer  to  the  call  In 
warranty  disclaimed  all  interest  In  her  hus- 
band's succession,  the  land  having  been  bis 
separate  property;  averred  that  she  has  re- 
linquished the  usufruct  left  to  her  In  her  hus- 
band's will. 

Judgment  was  rendered  in  favor  of  the  de- 
fendant 

ExcEPTioii :    The  Probate  of  the  Will  of  the 
De  Onjos. 

The  plalntlir,  as  representative  of  the  mi- 
nor, Elenore  Pochelu,  has  not  noticed  the  dis- 
position contained  in  the  will  of  her  father. 
It  Is  treated  as  so  much  waste  paper. 

The  suit  was  instituted  directly  for  the 
property. 

She,  as  an  heir  at  law,  has  accepted  the 
succession  with  benefit  of  Inventory,  but  ig- 
nored the  bequest  In  the  will  which  made  her 
the  universal  legatee. 

The  Justification  for  thus  proceeding  Is 
sought  In  the  assertion  that  the  will  has  nev- 
er been  probated,  and  that  In  consequence 
she  cannot  be  held  by  any  of  its  terms. 

The  will  was  probated  in  the  absence  of  the 
district  Judge  from  the  parish.  There  was 
no  affidavit  found  to  show  that  the  Judge  was 
absent. 

If  no  attempt  had  ever  bjeen  made  to  pro- 
bate this  will.  If  it  had  been  laid  aside  as 
useless  or  worthless,  it  would  be  diftercnt; 
but  the  least  that  can  be  said  is  that  a  serious 
attempt  was  made  to  have  it  probated,  and 
that  If  not  probated  in  due  form,  or  for  want 
of  a  required  affidavit,  it  was  owing  to  neg- 
ligence or  oversight,  and  that  It  was  not  due 
to  intention  on  the  part  of  those  by  whom  It 
was  presented  for  probate. 

The  petition  was  presented  to  the  court  by 
the  one  named  in  the  will  to  be  the  executor. 
At  the  executor's  Instance,  a  day  was  fixed 
for  hearing  the  evidence;  It  was  heard;  the 
will  was  decreed  probated,  ordered  executed, 
and  he  was  authorized  to  qualify,  and  did 
qualify,  and  letters  of  executorship  were  Is- 
sued to  him. 

The  will  became  a  part  of  the  proceedings 
in  matter  of  the  settlement  of  the  succession. 

The  alleged  executor  took  charge  of  the  es- 
tate and  administered  to  the  date  of  his 
death,  which  was  not  long  since.  He  had 
seisin  of  the  property,  and  performed  all  the 
functions  of  an  executor.  He  was  appointed 
to  assist  the  court,  and  as  such  received  rec- 
ognition. 

We  would  have  to  pause  a  long  time  before 
arriving  at  the  conclusion  that  the  proceedings 
up  to  the  date  of  the  sale,  to  which  we  will 
refer  in  a  moment,  were  void  In  so  far  as  re- 
lates to  Innocent  third  persons.    They  may  be 
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noil,  but  are  not  void.  The  beir  cannot  be 
beard  to  plead  that  they  are  not  In  the  least 
binding  on  the  succession ;  that  whatever  was 
done  was  void.  To  declare  such  acts  void 
would  Introduce  an  element  of  chance  Into 
proceedings  never  seriously  contemplated. 

Plaintiff  will  have  to  expressly  assail  the 
probating  of  the  will  In  a  direct  action. 

The  legal  representative  of  the  succession 
will  have  to  be  made  a  party,  and  contradic- 
torily with  him  it  will  be  determined  to  what 
extent  he  has  properly  administered  the  af- 
fairs of  the  succession,  and  the  extent  of  bis 
liability,  if  any. 

We  leave  the  executor's  tenure  to  take  up 
the  next  question. 

The  grounds  of  the  exception  following  are 
germane,  and  will  be  considered  and  decided 
as  one. 

They  are  tbat  the  required  aflSdavlt  was 
not  made  showing  the  Judge's  absence  l>e- 
fore  the  order  of  sale  was  Issued;  and,  fur- 
ther, the  petition  for  the  sale  was  not  ac- 
companied by  a  schedule  of  debts  as  required 
by  Statute,  Act  No.  43,  p.  54,  of  18S2,  and  the 
amending  Act  No.  13,  p.  11,  of  1894,  passed 
under  provision  of  article  122  of  the  Consti- 
tution of  1879. 

We  have  noted  in  our  statement  of  the 
facts  that  the  Judge  was  unquestionably  ab- 
sent from  the  parish  when  the  order  to  sell 
the  property  veas  signed  by  the  derk  of 
court.  We  are  not  by  any  means  certain  thai 
an  aSldavlt  was  ever  made.  But  be  tbat  as 
it  may,  at  this  time  it  is  sufficient  to  state 
tliat  In  our  opinion,  despite  the  very  serious 
omission,  a  direct  action  will  have  to  be  in- 
stituted to  Set  aside  the  proceedings. 

Tender  as  a  Condition  Precedent 

There  was  tender  due  by  plaintiff,  is  an- 
other proposition  presented  by  the  defense. 

The  difficulty  in  requiring  a  preceding  ten. 
der  grows  out  of  th6  fact  that  the  amount 
sometimes  is  not  known;  the  extent  of  ben- 
efit received  is  not  established.  In  a  number 
of  cases  it  has  been  held  that  tender  must 
be  made.  In  a  few  cases  it  has  been  held 
that  plaintiff  does  not  have  to  make  a  ten- 
der, as  it  may  be  claimed  by  reconvention. 
The  amount  being  known  in  this  case,  no 
such  difficulty  arises.  The  amount  should 
>>e  tendered. 

it  is  a  matter  of  equity,  and  the  purpose 
is  to  protect  the  purchaser  In  the  matter  of 
his  claim  if  he  loses  his  title. 

Direct  Suit  and  Collateral  Attack. 

The  former  is  required  in  case  of  suits  to 
set  aside  relative  nullities;  the  latter  will 
suffice  in  absolute  nullities. 

The  question  Is  frequently  difficult  to  solve, 
as  the  boundary  line  between  relative  and 
absolute  nullities  is  not  clearly  marked. 

Under  our  Jurisprudence,  article  12  of  the 
Civil  Code  of  1838  (among  others  on  the  sub- 
lect)  is  pertinent 


This  article  is  traced  more  particularly  to 
law  6,  tit  14,  bk.  1,  of  the  Justinian  Code, 
under  which  our  Jurisprudence  has  taken 
shape.  The  doctors  of  the  civil  law  have 
sought  to  classify  them  in  two  rules  or  max* 
ims. 

Under  the  former,  the  maxim  is,  "Multa  flere 
problbentur;  quae  si  facta  fuerlnt  obtlnent  fir- 
mltatem,"  In  contradiction  from  the  second 
maxim  or  rule.    Cross  on  Pleadings,  §  277  et  seq. 

It  means  that  there  are  nullities  in  their 
character  almost  void,  if  not  void,  that  may 
be  cured,  and  which  In  the  Interest  of  third 
persons  may  be  held  to  have  bad  some  effect 
(If  not  cured  entirely  by  time  and  the  facts 
of  the  case). 

In  all  such  cases,  the  action  to  set  them 
aside  should  be  direct 

Nullities  frequently  have  some  effect 
though  in  character  void.  It  has  driven 
some  of  the  doctors  of  the  civil  law  to  the 
declaration  that  there  are  no  absolute  nul- 
lities. That  Is  an  exaggeration;  It  is,  none 
the  less,  true  that  an  unquestioned  act  for 
years  upon  which  Innocent  third  persons 
have  acted  In  good  faith  may  have  effect 
Cross  on  Succession,  {  253  et  seq. 

The  second  rule  or  maxim  is,  "Nullum, 
nullum  effectum  habet,"  1.  e..  That  which  is 
void  has  no  effect 

The  application  is  not  here  direct 

The  nullity  has  had  some  effect  Innocent 
third  persons  have  bought  the  property.  The 
nullity  may  be  sufficient  to  afford  good 
ground  to  set  aside  the  sale.  As  they  were 
in  good  faitli,  in  setting  aside  the  sale,  they 
must,  to  the  extent  possible,  be  reinstated  in 
their  rights  before  the  purchase. 

The  first  rule  has  been  followed  in  our  jU' 
risprudence. 

In  the  Grevemberg  Case,  44  La.  Ann.  400, 10 
South.  786,  this  court  held  tbat  effect  must 
be  given  to  the  order  of  sale  granted  by  the 
Judge. 

The  contention  was  tliat  the  snccession 
was  opened  in  an  entirely  different  parish 
from  that  of  the  residence  of  the  decedent 

The  court  did  not  go  Into  an  investigation 
of  the  question;  the  decision  was  that  the — 

"aathorities  are  uniform,  and  our  jarispmdence 
consistent  and  emphatic;  such  a  decree  must 
stand  until  the  same  ii  set  aside  in  due  course 
of  law" 

— citing  Lalaune's  Heirs,  13  La.  431,  in  which 
orders  of  competent  courts  are  so  clearly  de- 
fined and  the  principles  involved  so  well 
stated. 

Citing  also  Duson  v.  Dupre,  32  La.  Ann. 
896,  in  which  the  court  said: 

"These  questions  can  be  looked  into  and  ad- 
Judged  upon  only  in  a  direct  action  before  th« 
same  court." 

In  another  case  it  was  decided: 

"This  is  an  attempt  to  annul  a  judicial  sale 
in  a  collateral  proceeding.  The  court  did  not 
sustain  the  action." 
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In  the  Fontellen  Case,  28  La.  Ann.  639,  It 
was  decided  that  the  appointment  of  a  tator 
witliuut  a  family  meetlug  is  not  void,  and 
that  the  absence  of  the  schedule  of  debts  was 
not  ground  of  absolute  nullity. 

See,  also,  Hoover  t.  Sellers,  6  La.  Ann.  180. 

The  court  was  dear  and  emphatic  on  a 
point  directly  pertinent: 

Ford's  Heirs  t.  Mills,  46  La.  Ann.  331,  14 
South.  845,  In  which  the  deputy  clerk  in  mat- 
ter of  an  order  had  assumed  to  act  without 
authority,  the  court  held  that  the  act  could 
only  be  Inquired  Into  in  a  direct  action. 

Se«,  also,  Beland  v.  Gebelln,  46  La.  Ann. 
326,  14  South.  843;  Bankston  r.  Cypress  Co., 
U7  La.  1053,  42  Sooth.  500. 

In  the  Galther  Case,  46  La.  Ann.  286,  16 
Sonth.  50,  cited  by  plalntltr  with  great  con- 
fidence, the  point  involved  was  strictly  Ju- 
dicial. There  was  a  complete  want  of  notice 
to  tbe  heir,  and  still  plaintiff  sought  to  hold 
this  heir  bound.  This  was  not  listened  to. 
A  different  ground  is  presented  than  in  the 
pending  case. 

Tbe  French  law-writers  have  discussed  the 
question  closely.  They  at  some  points  agree 
wltli  Louisiana  Jurisprudence. 

Hoc,  in  his  first  volume,  quoted  freely 
from  Laurent  on  the  subject    He  writes: 

"L'acte  auquel  manoue  I'nne  des  conditions 
ntcessaires  poor  sa  validlt6,  exlste,  mais  11  est 
aal.  on  plutOt  U  est  annulable  c'est-a-dire  q^ae 
la  nullity  doit  etre  demands  par  les  parties 
interess^es,  oa  par  celle  en  faveur  de  qui  elle 
<^  edictCe.  La  nnlUt£  en  ettet  n'opir«  jamait 
4e  plein  droit.  Quand  la  loi  dit  que  certains 
actea  soot  nuls  de  droit  (ezemple:  art.  505), 
eela  nsnifie  que  le  juge  doit  prononcer  cette 
nnUitA'snr  la  demande  de  ceini  valablement  k 

,ai  Taction  appartient."    (Italics  ours.)  Volume 

'.,  p.  188. 
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We  have  not  sought  to  anticipate  issues  If 
a  direct  action  be  brought  They  remain  to 
be  determined  on  the  merits. 

If  the  sale  be  void.  It  may  be  decreed  in  a 
direct  action;  if  avoidable.  It  also  may  be  de- 
creed; in  either  cose  the  effect  may  be  pass- 
ed upon. 

Tbe  executor  of  the  estate  of  Fochelu 
sboold  be  made  a  party. 

For  reasons  stated,  the  law  and  the  evi- 
dence being  In  favor  of  defendant,  it  Is  or- 
dered, adjudged,  and  decreed  that  the  Judg- 
ment be,  and  the  same  Is  hereby,  annulled, 
•Tolded,  and  reversed. 

It  is  further  ordered,  adjudged,  and  de- 
creed that  the  case  be  dismissed  at  plaintlfTs 
CMts  In  both  courts  as  1*  case  of  nonsuit 

On  Rehearing. 

HONBOE.  J.  In  this  case,  it  is  ordered 
tliat  the  decree  heretofore  handed  down  be 
amended  by  condemning  the  appellee.  In- 
stead of  the  appellant  to  pay  the  costs  of  the 
^peal.  The  question  of  prescription  Is  prop- 
erly left  where  the  decree  leaves  it 

Rehearing  refused. 


(US  La.  800) 

No.  17,175. 

UNION  SAWMILL  CO.  v.  MITCHBLL  et  ai. 

(Supreme  Court  of  Louisiana.     Jan.  4,   1909. 

Rehearing  Denied  Feb.  L  1909.) 

1.  CONTBACia  (J  22*)— ACOEFTAirCB— Sepabatb 
InSTBUMBNT. 

Under  tbe  express  provisions  of  Rev.  Civ. 
Code,  art  1804,  an  acceptance  of  a  proimsal  to 
contract  need  not  be  by  the  same  act  as  the 
proposal. 

[Ed.  Note.— For  other  eases,  see  Contracts, 
Dec  Dig.  i  22.*] 

2.  CONTBACn  (i  19^— ACCXPTAHOE  — Tn»— 

Death  or  Pabtt  Pbofosino. 

Where  a  person,  after  signing  a  proposal, 
died  before  an  acceptance,  there  was  no  con- 
tract, under  Rev.  Civ.  Code,  art  1810,  provid- 
iuf  that,  if  a  party  making  an  offer  die  l>efor« 
it  IS  accepted.  Els  representatives  are  not  iMund. 

[E^  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  i  58:    Dec.  Dig.  |  19.*] 

3.  Contracts  (|  19*>— Offxb— WirenaAWAir- 

"CHAROX  or  INTXNTION." 

Where,  after  a  person  bad  made  a  written 
offer,  be  received  no  actual  notice  of  an  accept- 
ance until  after  he  had  made  a  contract  involv- 
ing the  subject-matter  with  another,  the  accept- 
ance came  too  late  to  bind  bim,  be  having  al- 
ready signified  liis  change  of  intention  within 
Rev.  C3v.  Code,  art.  1801,  providing  that  a  par- 
ty proposing  shall  l>e  presumed  to  continue  in 
the  intention  which  bis  proposal  expressed,  if, 
on  receiving  the  unqualified  assent  of  him  to 
whom  the  proposal  is  made,  he  does  not  sig- 
nify the  change  of  his  intention. 

[Ed.  Note.— For  other  coses,  see  Contracts, 
Dec  Dig.  I  19.*] 

4.  Loos  AND  LooQiRo  (S  3*)— Offxb  to  Sell 
TiMBEB— AocKPTANCK  —  Time  —  Statdtobt 
Pbovisions. 

Rev.  Civ.  Code,  art.  1802,  provides  that  a 
party  proposing  to  contract  is  bound  by  his  pro- 
posal, and  cannot  signify  a  dissent  if  the  pro- 
posal be  made  in  terms  which  evince  a  design 
to  give  the  other  party  the  right  of  concluding 
the  contract  by  his  assent  and  if  that  assent 
be  given  within  such  time  as  the  situation  of 
the  parties  and  the  nature  of  the  contract  shall 
prove  that  it  was  the  intention  of  the  proposer 
to  allow.  Held,  that  written  offers  to  sell  tim- 
l>er  by  the  owners  executed  out  of  tbe  presence 
of  tbe  vendees  or  of  any  person  having  au- 
thority to  accept  for  them  were  intended  to  be 
submitted  to  tbe  vendees  as  propositions  of  con- 
tract for  their  acceptance,  and,  no  time  beine 
fixed  for  acceptance,  no  more  time  was  intended 
to  be  allowed  to  the  vendees  than  would  be  re- 
quired for  submission  to  them  for  acceptance  or 
rejection,  and  they  could  not  hold  the  offers  for 
months  for  purposes  of  speculation  before  ac- 
cepting or  rejecting. 

[Ed.  Note.— For  other  cases,  see  Logs  and 
tiogging,  Dec  Dig.  {  3.*] 

Appeal  from  Fourth  Judicial  District 
Court  Parish  of  Union;  Robert  Brooks  Daw- 
Idns,  Judge. 

Action  by  the  Union  Sawmill  Company 
against  Charles  F.  Mitchell  and  others. 
Judgment  of  dismissal,  and  plaintiff  appeals. 
Affirmed. 

Lamkin,  MUlsaps  &  Dawkins,  for  appel- 
lant    Preaus  &  Mathews,  for  appellees. 

PROVOSTY,  J.  The  defendant  Mitchell 
was  proceeding  to  cut  and  remove  the  tin)< 


*>W  atliar  cases  •••  same  toplo  and  secUon  NUMBER  la  Dee.  A  Am.  Digs.  1907  to  data,  a  Rnportar  Indaxea 


Digitized  by 


Google 


318 


48  POUTHBRN  RBPORTBR. 


(Uu 


ber  from  his  own  land,  and  also  doing  so 
throngh  bis  codefendant,  when  the  plaintiff 
brought  this  suit,  enjoining  him  and  his  co- 
defendants,  and  sequestering  so  much  of 
the  cut  timber  as  was  yet  within  the  reach 
of  the  sheriff,  and  claiming  large  damages 
for  the  timber  theretofore  removed  and  dis- 
posed of. 

Plaintiff  relies  npon  three  certain  so-called 
"timber  contracts";  two  executed  by  the 
defendant  Mitchell,  and  one  by  J.  W.  Loper, 
from  whose  widow  and  heirs  the  defendant 
Mitchell  acquired  a  part  of  the  land  In  ques- 
tion. By  assignment  the  contracts  bare 
passed  to  the  plaintiff  company. 

These  so-called  "contracts"  are  not  signed 
by  the  vendees  or  purchasers.  They  are 
impugned  by  the  defendant  Mitchell  on  stm- 
dry  grounds,  one  of  which  alone  need  be 
considered.  It  is  that  they  were  not  timely 
accepted  by  the  vendees. 

The  same  printed  form  was  used  for  mak- 
ing them,  and  they,  in  consequence,  are 
alike  in  verbiage.  They  purport  to  be  sales 
of  the  standing  timber  at  60  cents  per  thou- 
sand feet,  payable  as  cut  and  removed,  the 
purchaser  binding  himself  to  cut  and  re- 
move within  10  years,  with  right  to  prolong 
10  years  more  by  paying  10  cents  per  year 
per  acre  after  the  first  10  years,  and  obligat- 
ing himself  to  give  in  the  timber  for  assess- 
ment and  to  pay  the  taxes  thereon  from 
date  of  contract  The  contract  is  to  be  null 
in  case  a  railroad  is  not  completed  to  Far- 
mersvllle  within  2%  years.  All  rights  and 
privileges  of  the  purchaser  under  the  con- 
tract are  to  vest  in  and  inure  to  bis  assigns. 

In  the  J.  W.  Loper  contract  the  vendee  Is 
one  McShane;  in  one  of  the  contracts  of 
the  defendant  Mitchell  the  vendee  is  one 
Jackson;  and  in  the  other,  the  vendees  are 
Lockwood  and  Regan.  McSbane  assigned 
to  Jackson,  Lockwood,  and  Regan  whatever 
interest  he  had  under  the  Loper  contract 
After  this  assignment,  and  about  a  year  aft- 
er the  date  of  the  contract,  and  about  three 
months  after  the  date  of  the  Mitchell  con- 
tracts, Jackson  and  Lockwood  and  Regan 
executed  and  recorded  a  notarial  act  un- 
qualifiedly accepting  the  contracts  and  bind- 
ing themselves  to  all  the  obligations  therein 
stipulated.  No  notice  of  this  acceptance,  ex- 
cept such  as  may  have  resulted  from  the 
registry,  was  ever  communicated  to  the  ven- 
dor. The  circumstances  under  which  the 
contracts  were  executed  were  these:  Mc- 
Shane, Lockwood,  Regan,  and  several  others 
were  Jointly  Interested  in  a  speculative 
scheme,  the  main  feature  of  which  was  the 
construction  of  a  railroad  through  the  coun- 
try where  the  timber  in  question  Is  situated. 
This  country  was  without  a  railroad,  and 
the  timber  was  of  little  value  for  want  of 
an  outlet  to  market  The  associates  did  not 
propose  to  construct  the  railroad  themselves, 
but  to  induce  others  to  do  it  and  to  that 
end  It  was  important  for  them  to  make 
sure  of  an  amount  of  tonnage  sufficient  to 


Jostity  the  construction  of  the  road.  This 
they  sought  to  do  by  entering  with  the  land- 
owners into  contracts  like  those  involved  in 
this  suit  Accordingly,  they  sent  solicitors 
throughout  the  district  to  secure  these  con- 
tracts. These  solicitors  drew  up  the  con- 
tracts, and  got  the  landowners  to  sign  them, 
and  themselves  signed  tbem  as  witnesses, 
and  caused  them  to  be  recorded.  The  profit 
of  the  associates  was  to  be  realized  from 
the  Increase  in  the  value  of  the  timber  to 
result  from  the  advent  of  the  railroad.  The 
landowners  had  for  entering  Into  the  con- 
tracts the  double  inducement  of  selling  their 
timber  and  securing  railroad  facilities. 

The  contracts  read  as  if  Intended  to  be 
signed  by  the  vendee  at  the  same  time  as  by 
the  vendor.  Nothing  on  their  face  Indicates 
that  there  was  any  intention  to  allow  the 
vendee  any  delay  for  consideration. 

The  circumstance  that  the  acceptance  was 
not  by  the  same  instrument  is  insignificant, 
since  article  1801,  Rev.  dlv.  Code,  expressly 
provides  that  the  acceptance  need  not  be  by 
the  same  act 

Article  1810,  Ber.  Civ.  Code,  reads: 

"If  the  party  making  the  offer,  die  before  it 
la  accepted,  ot  he  to  whom  it  Is  made,  die  be- 
fore be  has  given  his  assent,  the  representatirea 
of  neither  party  are  boand,  nor  can  they  bind 
the  survivor." 

J.  W.  Loper  died  long  before  the  said  ac- 
ceptance; hence,  in  the  case  of  the  contract 
made  by  blm,  the  said  acceptance  manifest- 
ly came  too  late. 

Article  1801,  Rev.  Civ.  Code,  reads: 

"The  party  proposing  shall  be  presumed  to 
continue  in  the  intention,  which  his  proposal  ex- 
pressed, if,  on  receiving  the  unqualified  assent  of 
him  to  whom  the  proposition  is  made,  he  do  not 
signify  the  change  of  his  intention." 

As  already  stated,  the  first  actual  notice 
Mitchell  had  of  the  said  acceptance  was,  so 
far  as  the  record  shows,  the  institution  of 
this  suit,  or  the  protests  of  plaintiff  Imme- 
diately preceding  this  suit  When  thus  no- 
tified, his  change  of  intention  bad  already 
been  signified  to  plaintiff  by  the  fact  Itself 
of  his  having  made  another  disposition  of 
the  timber. 

Article  1802,  Eev.  Civ.  Code,  reads: 

"He  is  bound  by  liis  proposition,  and  the  sig- 
nification of  his  dissent  will  be  of  no  avail,  If 
the  proposition  be  made  in  terms,  which  evince 
a  design  to  give  the  other  party  tiie  right  of 
concluding  the  contract  by  his  assent ;  and  if 
that  assent  be  given  within  such  time  as  the 
situation  of  the  parties  and  the  nature  ot  the 
contract  shall  prove  that  it  was  the  intention  of 
the  proposer  to  allow." 

There  can  be  ao  qneatlon  Oiat  the  writ- 
ten InstmmentB  here  In  question  are  so  ex- 
pressed as  to^ 

"evince  a  design  to  (five  to  the  other  party  the 
right  of  concluding  the  contract  by  his  assent" — 

and.  In  view  of  the  fact  that  the  instruments 
were  executed  out  of  the  presence  of  the 
vendees,  or  of  any  person  baring  antbority 
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to  accept  for  them,  the  Inference  is  Irresist- 
ible that  these  Instmmenta  were  Intended  to 
be  propositions  of  contract  to  be  sabmltted 
to  the  vendees  for  their  acceptance.  But 
no  time  la  fixed  for  such  acceptance,  and 
tbe  qnestlon  arises,  what  length  of  time 
does  the  situation  of  the  parties  and  the  na- 
ture of  the  contract  prove  that  it  was  the  in- 
tmtioti  of  the  prapoaeT  to  allow? 

Under  the  circumstances,  we  think  no 
more  time  was  Intended  to  be  allowed  to 
tbe  vendees  than  what  might  be  required  t» 
submit  the  contract  to  them  for  acceptance 
or  rejection. 

As  a  matter  of  fact,  the  vendees  waited 
for  giving  their  acceptance  until  the  con- 
itructlon  of  the  railroad  had  become  an 
assured  thing,  more  than  a  year  after  the 
date  of  the  Loper  contract,  and  more  than 
three  months  after  the  date  of  the  two  othN' 
contracts.  In  other  words,  theirs  was  a 
pure  speculation.  If  the  railroad  came  to 
make  the  timber  valuable,  they  accepted; 
If  not,  not  We  do  not  think  the  intention 
waa  to  allow  them  this  opportunity  for  spec- 
ulation. The  judgment  held  the  contracts 
to  be  null,  and  dismissed  plalntUTs  suit 

Judgment  affirmed. 


na  La.  M6) 

No.  17,105. 

MURPHY  v.  BT.  LOUIS  CYPRESS  CO., 
Limited. 

(Sspreme  Court  of  Louisiana.    Nov.  80,  1908. 
Rehearing  Denied  Feb.  15,  1909.) 

Siua  (}  359*) — ^Action  fob  Pbicx— Evidence. 
This  case  involves  only  qnestions  of  fact 
[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  {  1056 ;    Dec.  Dig.  f  359.»] 

(Syllabos  by  the  Court) 

Appeal  from  Twenty-First  Judicial  Dis- 
trict Court  Parish  of  Iberville;  Calvin  Ken- 
drick  Schwing,  Judge. 

Action  by  John  H.  Murphy  against  the  St 
Louis  Cypress  Company,  Limited.  Judgment 
for  plaintiff,  and  defendant  appeals.  Af- 
flrmed. 

Edward  Blunt  Talbot  for  aiv>ellant  Olar- 
eice  Samuel  Hebert  and  Alex.  Hebert  for  ap- 
pdlee. 

LAND,  J.  Plaintiff  sued  for  a  balance  of 
$4,075.56,  with  legal  interest  from  June  29, 
1905,  alleged  to  be  due  on  the  purchase  price 
of  certain  machinery  and  for  erection  of  the 
lame  pursuant  to  contract 

Tbe  defendant  for  answer  pleaded  the  gen- 
eral issue,  and  admitted  having  contracted 
with  the  plaintiff  for  the  furnishing,  delivery, 
and  erection  at  Honma,  Terrebonne  pariah,  of 
boilers,  etc.,  for  its  sawmill,  according  to 
spedflcations,  for  the  total  price  of  $6,300, 
payable  one-half  on  delivery  of  the  machinery 
and  the  balance  on  the  erection  thereof  sub- 


ject to  discount  of  1  per  cmt  on  cash  pay- 
ment The  answer  further  avers  that  on  de- 
livery and  before  inspection  the  respondent 
paid  one-half  of  the  purchase  price,  less  said 
discount  and  certain  charges  and  expenses 
due  by  plaintiff  for  cost  of  erection,  but  that 
on  Inspection  certain  parts  of  said  machinery 
were  found  to  be  defective  and  not  In  accord- 
ance with  the  specifications;  that  plaintiff, 
on  l)eing  notified,  refused  to  replace  said  de- 
fective parts;  and  that  respondent  was  com- 
pelled to  do  so  at  a  cost  of  $1,553.60,  leaving 
a  balance  due  plaintiff  of  |1,143.60. 

The  case  was  tried,  and  there  was  Judg- 
ment in  favor  of  the  plaintiff  for  a  balance 
of  $2,594.87,  with  legal  interest  from  June  29, 
10(Xi,  and  costs. 

Tbe  defendant  has  appealed,  and  plaintiff 
for  answer  has  prayed  that  the  Judgment  be 
so  amended  as  to  allow  him  the  full  amount 
claimed  in  the  petition. 

It  appears  from  the  petition  and  doctmients 
annexed  that  there  were  two  sets  of  specifica- 
tions, and  It  is  alleged  that  in  the  second  it 
was  "stated  in  error  that  petitioner's  original 
agreement  called  for  the  erection  of  said  ma- 
chinery by  him."  The  petition  alleges  that 
plaintiff  offered  to  furnish  and  deliver  the 
machinery  called  for  in  the  original  specifica- 
tions f.  o.  b.  New  Orleans  for  $6,300,  and 
this  offer  was  verbally  accepted  on  June  8. 
1904,  by  tbe  defendant  It  is  further  alleged 
that  subsequently  it  was  agreed  to  make  cer- 
tain changes  In  the  original  specifications, 
and  that  the  same  were  finally  reduced  to 
writing  on  or  about  October  31,  1904,  as 
shown  by  the  second  set  of  specifications  an- 
nexed to  the  petition.  The  two  sets  differ 
materially.  In  the  second  a  heavy  Corliss  en- 
gine, heater,  and  pump  were  omitted,  and 
these  significant  words  were  added:  "Boil- 
er and  stack  to  be  set  up  by  the  contractor." 
As  we  ai^redate  the  evidence,  the  contract 
sued  on  was  based  entirely  on  the  second 
specifications,  and  the  delivery  was  to  be  f. 
o.  b.  Houma.  The  allegation  of  error  is  not 
made  oat.  Tbe  two  sets  of  specifications  were 
furnished  to  plaintiff  and  several  other  deal- 
era  In  machinery,  two  of  whom  at  once  no- 
ticed that  the  second  set  Imposed  on  the  con- 
tractor all  the  expenses  of  erection.  We  do 
not  see  how  a  business  man  of  ordinary  pru- 
dence could  bid  on  specifications  without  care- 
fully reading  every  clause  therein.  Tbe  very 
account  sued  on  shows  that  the  defendant 
was  credited  with  cash  and  material  furnish- 
ed the  plalntifTs  foreman  while  engaged  )n 
erecting  the  machinery.  The  charging  back 
of  the  same  Items  seems  to  have  been  an  aft- 
erthought 

We  concur  In  the  conclusion  of  the  trial 
Judge  that  the  plaintiff  was  not  entitled  to 
recover  anything  for  the  cost  of  erecting  the 
machinery. 

As  to  the  boiler  tubes  tbe  specifications  did 
not  call  for  any  particular  test  and  the  in- 
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spector  conld  only  see  tbat  they  were  charcoal 
iron  tubes  In  apparent  good  condition.  The 
boilers  were  tested  as  a  whole  and  found  sat- 
isfactory. The  ^)eciflcatlons  called  for  "tubes 
of  best  lap-welded  charcoal  iron."  Defend- 
ant's contention  is  that  the  tubes  furnished 
did  not  come  up  to  the  standard  of  the  speci- 
fications. These  tubes  were  manufactured  by 
the  Monongabela  Tube  Company,  which  made 
but  one  grade  of  standard  charcoal  Iron  tubes. 
The  defendant  sent  a  sample  from  one  of  the 
tubes  to  the  Monongabela  Company  to  be  test- 
ed. Such  test  was  made  by  the  Pittsburg  test- 
ing laboratory  on  two  pieces  cut  from  the 
sample.  One  showed  a  tensile  strength  of 
60,100  pounds  per  square  inch,  and  the  other 
a  tensile  strength  of  49,550  pounds  per  square 
inch,  indicating  a  good,  strong  quality  of  iron, 
up  to  the  grade  of  standard  charcoal  tubes. 
Four  pieces  of  tube  were  tested  by  two  profes- 
sors of  Tulane,  who  reported  that  they  did 
not  represent  the  best  grade  of  lap-welded 
charcoal  iron,  as  their  average  tensile  strength 
with  the  grain  was  only  45,745  pounds.  These 
tests  prove  nothing  aa  to  the  very  large  num- 
ber of  tubes  not  examined  by  the  experts. 
The  reports  show  marked  differences  of  quali- 
ty in  the  pieces  examined.  A  laboratory  test 
of  all  the  tubes  was  impracticable  There 
was  no  agreement  as  to  the  samples  to  be 
tested.  They  were  selected  by  the  defendant 
without  consulting  the  plaintiff.  We  are  sat- 
isfied from  the  evidence  that  the  tubes  were 
up  to  the  standard  of  best  charcoal  iron  tubes 
in  the  commercial  sense  of  the  term. 

The  item  of  $58.46  for  guy  posts  is  not 
claimed  in  the  answer,  and  is  not  included  In 
the  specifications  which  stop  at  bands  on  the 
stack  for  guy  fastenings.  If  guy  wires  and 
posts  were  also  intended,  why  were  they  not 
included  In  the  detailed  specifications?  The 
fact  tbat  the  defendant  had  the  materials  on 
hand  may  account  for  their  omission. 

The  item  of  $113  for  defective  hoppers  Is 
claimed  in  the  answer  and  was  properly  al- 
lowed, as  those  furnished  were  not  accord- 
ing to  either  the  specifications  or  blue  print 

There  remains  to  be  considered  an  Item  of 
$179.30,  allowed  to  the  plaintiff  for  extra 
work  and  material  in  the  matter  of  smoke 
boxes.  Defendant's  contention  is  that  the 
smoke  boxes  originally  furnished  were  too 
small,  and  did  not  accord  with  the  specifica- 
tions as  to  the  area  of  the  breeching,  which 
was  to  be  20  to  30  per  cent  greater  than  the 
tube  area  of  one  boiler  at  the  small  end. 
The  defendant's  manager  testified  that  a  por- 
tion of  the  smoke  boxes  were  too  small,  and 
were  even  smaller  than  the  area  of  the  tubes, 
and  consequentLr  choked  the  draught  It  is 
admitted  that  four  new  smoke  boxes  were 
substituted  for  the  four  which  were  furnish- 
ed and  found  to  be  unsuitable.  Those  first 
furnished  were  according  to  a  blue  print 
which  was  sent  to  and  approved  by  the  de- 
fendant   company.      Defendant    now    argues 


that  the  blue  print  did  not  accord  with  the 
specifications.  Admitting  the  correctness  of 
this  proposition,  for  the  sake  of  argument 
the  defendant  nevertheless  accepted  the  bloe 
print  as  a  correct  construction  of  the  speci- 
fications, or  as  a  modification  of  the  same, 
and  cannot  be  heard  to  complain  that  the 
blue  print  differed  from  the  specifications. 
Judgment  afBnned. 


(122  La.  909) 

No.  17,007. 
RICKMAN  T.  LEE  LUMBEai  CO.,  Wmltei 
(Supreme  Court  of  Louisiana.     Nov.  30,  1908. 

Rehearing  Denied  Feb.  15,  1900.) 
Mabteb  and  Servant  (§§  238,  244*)— Injubt 

TO    SEBVANT— CONTRIBUTOBT   NeOLIOENCE. 

Where  an  employ^  of  a  mill'  is  engaged  in 
oilini;  the  machineiT  when  the  whistle  to  start 
is  blown,  and  is  afforded  ample  opportunity  to 
get  into  a  safe  position  pending  the  giving  and 
answering  of  the  signal  to  start,  and  the  start- 
ing of,  the  machinery,  he  cannot  recover  dam- 
ages for  injuries  sustained  whilst  failing  to  avail 
himself  of  such  opportunity.  On  the  other  hand, 
if,  having  ezpeiienoe  in  such  matters,  he  at- 
tempts to  oil  the  macbineiy  after  it  has  been 
put  in  motion  and  under  conditions  unneces- 
sarily dangerous,  he  cannot  recover  for  injuries 
received  whilst  so  engaged. 

[EJd.  Note.— For  other  coses,  see  Master  and 
Servant.  Cent  Dig.  SI  743,  777:  Dec.  Dig.  fl 
238,  244.»] 

(Syllabus  by  the  Court) 

Appeal  from  Tblrteentb  Judicial  District 
Court  Parish  of  Rapides ;  WUbur  Fisk  Black- 
man,  Judge. 

Action  by  Peter  L  Rickman  against  the 
Lee  Lumber  Company,  Limited.  Judgment 
for  plaintiff.  Defendant  appeals.  Reversed, 
and  suit  dismissed. 

Barksdale  A  Barksdale  and  Blackman  & 
Overton,  for  appellant  William  CuUen  Rob- 
erts and  John  Bnnyan  Roberts,  for  appellecL 

Statement  of  the  Case. 

MONROE,  J.  Plaintiff  obtained  a  Judg- 
ment for  damages  for  an  injury  received 
whilst  working  in  defendant's  service,  and 
defendant  has  appealed. 

The  story  told  by  plaintiff  is  about  as  fol- 
lows, to  wit: 

That  he  was  employed  as  "extra  edger^ 
man";  tbat  on  October  1,  1907,  he  was  di- 
rected to  report  for  an  evening  ran,  and, 
whilst  the  machinery  was  at  rest  was  oiling 
the  edger,  using  his  right  hand  for  the  pur- 
pose, with  his  left  hand  hanging  by  Ua  side, 
just  over  the  feed  roller,  the  sleeve  of  his 
jumper  being  unbuttoned  and  hanging  loose; 
that  the  usual  hour  for  starting  the  mill.  In 
the  evenings,  was  7  o'clock,  and  that  the 
whistle  to  start  was  usually  blown  5  minutes 
before  7,  but  that  on  this  occasion  tbe 
whistle  was  blown  some  14  or  15  minutes  be- 
fore 7 ;  that  it  "seemed"  to  him  that  tbe  ma- 
chinery started   "right   immediately"    after- 
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wards,  and  tbat  he  was  startled  and  did 
not  bare  time  to  get  out  of  the  position  in 
which  be  had  placed  himself;  that  the  sleeve 
of  his  Jumper  got  caught  In  the  feed  roller; 
and  that,  in  pulling  it  loose,  he  brought  his 
hand  in  contact  with  the  saw,  and  was  there- 
by injured,  losing  a  finger.  He  says  that 
Dean,  the  millwright,  who  blew  the  whistle 
to  start,  was  about  10  or  15  feet  distant  from 
him  at  the  time,  and  could  see  him  plainly; 
tbat  be  heard  the  three  whistles  to  start 
slowly,  and  did  not  bear  the  customary  three 
whistles,  in  response,  from  the  engineer,  who 
was  on  the  floor  l>elow ;  but  that  the  machin- 
ery started  quite  slowly.  He  says  that  he 
has  worked  about  lumber  mills  for  seven  or 
eight  years;  that  he  has  heard  the  whistle 
blown  three  times  a  day,  or  oftener;  and 
ttiat  there  was  nothing  unusual  about  the 
blowing  on  this  occasion,  except  that  it  came 
sooner  than  he  expected.  He  also  says  tbat, 
when  the  whistle  blew  the  second  time,  he 
was  still  oiling  the  edger. 

McDonald,  the  edgennan  (called  for  plain- 
tiff), says  tbat  he  understood  that  plaintiff 
was  his  assistant  and  that  he  bad  requested 
him  to  oil  the  edger;  that  it  Is  the  duty  of 
the  foreman  to  see  that  every  one  who  hap- 
pens to  be  on  the  same  floor  and  can  be  seen 
la  out  of  danger  before  starting  the  machin- 
ery; that  ordinarily,  where  three  whistles 
are  blown  to  start,  and  three  by  the  engineer 
In  reply,  a  person  would  hare  ample  time, 
before  the  starting  of  the  machinery,  to  get 
out  of  any  place  of  danger- 
Two  witnesses  for  defendant.  Dean  and 
King,  testify  that  plaintiff  was  not  oUing  the 
edger  and  was  not  in  a  place  of  danger  when 
the  whistle  to  start  was  blown,  but  that  he 
went  to  the  place  where  he  was  hurt  after 
the  machinery  was  In  motion,  corroborating 
each  other.  Dean  also  testifies  that  be  told 
plaintiff,  before  be  blew  the  whistle,  to  get 
out  of  the  way,  that  he  was  "going  to  start 
np  the  little  engine  to  run  some  chains  on," 
and  tbat  plaintiff  heard  him,  though  he  made 
no  reply.  Tucker,  the  foreman,  says  that  be 
was  in  the  engine  room  (on  the  floor  below 
where  the  accident  happened)  when  the  whis- 
tle to  start  was  blown,  talking  to  the  en- 
gineer, and  that  the  engineer  got  up,  walked 
15  or  20  feet  to  the  engine,  answered  the 
signal  to  start  by  three  whistles,  and  started 
the  engine,  and  that  from  the  time  the 
whistle  was  blown  upstairs  until  the  answer 
was  given  there  was  an  Interval  of  about  half 
a  minute.  He  also  says  that  It  was  some  six 
or  seven  minutes  later  (and  in  this  he  is  cor- 
roborated) before  the  whistle  to  stop  was 
blown;  and  it  Is  shown  that  the  whistle  to 
stop  was  blown  some  ten  seconds  only  after 
plaintiff's  sleeve  was  caught,  so  soon  after, 
in  fact,  that  his  oil  can,  which  he  presumably 
dropped  at  the  moment,  and  which  appears 
to  have  fallen  on  a  slowly  moving  belt,  had 
been  carried  only  about  eight  feet 

The   foreman    also   testifies   that   plaintiff 
was  employed  as  an  offbearer,  and  not  as  an 
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assistant  or  extra  edgerman,  and  that  he, 
the  foreman,  had  given  bim  no  Instructions 
to  operate  or  oil  the  edger.  It  otherwise  ap- 
pears, however,  that  plaintiff  was  in  the  habit 
of  doing  such  work,  and  it  seems  probable  that 
the  foreman  knew  and  countenanced  it.  De- 
viUe  (who  was  employed  to  "punch  clocks") 
says  tbat,  in  passing  through  the  mill  a  few 
minutes  before  7  o'clock,  he  saw  plaintiff,  and 
noticed  that  be  had  on  a  blue  Jumper  and 
that  one  sleeve  was  unbuttoned — a  fact  which 
plaintiff  admits. 

J.  E.  Butler  was  examined,  under  commis- 
sion, as  a  witness  for  plaintiff,  and  we  have 
duly  considered  his  testimony  (which  has 
been  added  to  the  transcript,  since  its  filing, 
on  motion  of  plaintiff),  though  It  does  not  ap- 
pear to  have  been  offered  in  evidence,  and 
does  not  commend  Itself  when  considered. 
He  says  that  the  whistle  was  blown  but  twice 
to  start  the  machinery,  whereas  plaintiff  and 
other  witnesses  testify  that  it  was  blown 
three  times.  He  says,  also,  that  he  was  "help- 
ing Charley  Dean  fix  the  transfer  chains, 
from  the  long  side  to  the  short  side,"  and 
that  when  be  first  saw  plaintiff,  the  latter 
had  pulled  himself  loose  from  the  edger  saw. 
He  also  says  that  be  heard  no  answering 
signal  from  the  engineer,  and  "that  plaintiff 
did  not  have  time  to  get  away  from  the  ma- 
chine, after  the  signal  to  start  was  sounded, 
before  the  edger  did  start." 

Opinion. 

If  plaintiff  was  in  a  place  of  danger  when 
the  whistle  to  start,  which  be  heard  and  the 
significance  of  which  he  understood,  was 
blown,  it  appears  that  he  had  ample  time, 
whilst  the  engineer  was  walking  15  or  20 
feet  and  blowing  three  whistles  in  reply,  to 
get  into  a  place  of  safety.  But  he  himself 
says,  and  repeats,  that  he  "was  oiling  when , 
he  [Dean]  blew  the  second  whistle."  It  Is 
clear,  therefore,  tbat  he  was  not  so  much 
startled  by  the  blowing  of  the  whistle,  and 
that  he  did  not  consider  himself  pressed  for 
time. 

According  to  Butler's  testimony.  Dean,  aft- 
er blowing  the  whistle  to  start,  bad  had  time 
to  get  to  his  place  of  work  and  to  engage  with 
the  witness  in  fixing  the  transfer  chains  be- 
fore the  accident  happened  (and  Dean  says 
the  same  thing),  and  we  can  see  no  reason 
why  the  plaintiff  should  not  during  that  time, 
have  stepped  out  of  his  position  in  the  edger, 
if,  in  fact,  he  was  in  that  position. 

On  the  other  hand,  accepting  the  testimony 
of  Dean  and  King,  to  the  effect  tbat  plaintiff 
was  not  engaged  In  oiling  the  edger  when 
the  signal  to  start  was  given,  and  the  testi- 
mony, with  the  corroborating  circumstances, 
to  the  effect  that  the  accident  did  not  hap- 
pen until  the  machinery  bad  been  In  motion 
six  or  seven  minutes,  and  we  must  conclude 
that  plaintiff,  having  been  requested  by  Mc- 
Donald to  oil  the  edger,  undertook  that  duty 
after  the  machine  bad  been  put  In  motion. 
From   either  point  of  view,  the  facts  are 
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against  blm,  and  defendant  cannot  be  made 
liable  in  damages  for  the  Injury  snstained  by 
him. 

It  is  therefore  ordered,  adjndged  and  de- 
creed that  the  Judgment  appealed  from  be 
annulled,  avoided,  and  reversed,  and  that 
there  now  be  Judgment  for  defendant,  reject- 
ing the  demand  of  the  plaintiff  and  dismiss- 
ing this  suit,  at  his  cost 

(122  La.  9U) 

No.   17,172. 

CRUSEL  T.   HOUSSXERB-LATREIIiLB 

OIL  OO. 

(Supreme  Ooart  of  Louisiapa.     Jan.  4,   1909. 

Rehearing  Denied  Feb.  15,  1900.) 

1.  Judgment  (|  253*)— CoNroBinxT  to  Pubad- 

ING9. 

Where,  in  a  rait  to  recover  compensatioQ 
for  services  rendered  under  an  alleged  contract, 
plaintiff  havinc;  offered  evidence  to  establish  the 
contract  alleged,  and  defendant  having  offered 
evidence  to  prove  that,  under  the  alleged  coo- 
tract  as  Interpreted  by  it,  the  compensation  was 
fixed  at  a  lower  rate  than  that  claimed,  plain- 
tiff aequiesces  in  such  interpretation,  and  proves 
tha£  otherwise  the  alleged  contract  was  fully  ex- 
ecuted by  him,  be  is  entitled,  under  his  prayer 
for  "general  relief,"  to  judgment  for  compen- 
sation oa  the  basis  established  by  such  interpre- 
tation and  acquiescence,  and  will  not  be  driven 
to  another  suit  for  the  recovery  of  the  same. 
[Ed.  Note.— For  other  cases,  see  Judgment, 
Dec.  Dig.  S  263.*] 

2.  cobforationb  (§  406*)  —  coktbacts  of 
Genebal  Manageb— Ratification. 

Where  the  business  of  a  corporation,  com- 
posed of  a  few  persons,  is  loosely  conducted, 
mainly  by  an  officer  called  "general  manager," 
who  is  urged  by  the  other  members  to  malte  con- 
tracts and  incur  obligations  on  behalf  of  the 
corporation,  pursuant  to  a  policy  approved  by 
them,  and  not  ultra  vires  of  the  corporation, 
and,  such  an  obligation  having  been  mcurred, 
and  the  consideration  therefor  having  been  ac- 
cepted by  the  board  of  directors,  composed  of 
practically  all  the  members  of  the  corporation, 
and  having  inured  to  its  benefit,  the  corporation 
will  be  considered  bound  tliorefor,  originally  and 
also  by  ratification. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  tS  1611-1614;   Dec.  Dig.  f  406.»] 

(Syllabus  by  the  Court.) 

Appeal  from  Twenty-Third  Judicial  Dis- 
trict Court,  Parish  of  St  Mary;  Albert 
Campbell  Allen,  Judge. 

Action  by  J.  Edward  Crusel  against  the 
Houssiere-Latrellie  Oil  Company.  Judgment 
for  defendant  and  plaintiff  appeals.  Re- 
versed, and  Judgment  for  plaintiff  rendered. 

Farrar,  Jonas,  Kruttschnitt  &  Qoldberg 
and  Clegg  &  Qulntero,  for  appellant  Walter 
Lemann,  Hampden  Story,  Henry  Darley 
Smith,  and  Edward  Nicbolhs  Pngh,  for  ap- 
pellee. 

Statement  of  the  Case. 

MONROE,  J.  PlaintiiT  alleges,  in  sub- 
stance, that  defendant  agreed  with  him  that, 
if  he  would  find  a  person  who  would  enter 
Into  a  satisfactory  contract  to  exploit  for 


oil  certain  land  of  which  It  was  the  owner, 
it  would  pay  blm  5  per  cent  of  all  the  oil 
produced  under  such  contract ;  that  he  found 
the  person;  tliat  the  contract  was  entered 
Into;  that  more  than  3,000,000  barrels  of  oil 
have  been  produced  thereunder;  that  the 
production  is  continuing;  and  that  defend- 
ant refuses  to  pay  him  in  accordance  with  its 
agreement  Wherefore  be  prays  for  an  ac- 
counting, and  for  Judgment  for  his  compen- 
sation, either  In  oil  or  money.  Defendant 
filed  an  exception  of  "vagueness,"  where- 
upon plaintiff  filed  a  supplemental  petition, 
affirming  the  allegations  of  the  original  peti- 
tion, and  further  alleging: 

"That  the  contract  which  petitioner  has  with 
the  Houssiere-Latreille  Oil  Company  was  form- 
ed and  entered  into,  finit  by  conferences  and 
verbal  agreement  between  your  petitioner  and 
Donelson  Caffery,  Jr.,  the  general  manager  of 
the  Houssiere-Latreille  Oil  Company,  on  or 
about  the  latter  part  of  December,  1903,  and  the 
matter  of  these  conferences  and  the  terms  of  this 
agreement  were  subsequently  made  Icnown  to 
Donelsoa  Caffery,  Sr.,  the  president  of  said  com- 
pany, to  Eugene  Houssiere,  its  vice  president, 
and  to  J.  Sully  Martel,  its  secretary-treasurer, 
and  were  approved,  accepted,  and  acted  upon 
by  them.  That  the  terms  of  said  contract  be- 
tween yonr  petitioner  and  the  Houssiere-La.- 
treitle  Oil  Company  were  further  discussed  and 
ratified  In  various  letters  which  passed  between 
your  petitioner  and  the  officers  of  the  Houssiere- 
Latreille  Oil  Company,  and  more  particularly 
the  following  letters  [specifying  certain  letters], 
copies  of  which  letters  are  hereto  annexed  and 
made  part  hereof.  And  petitioner  further  shows 
that  at  a  conference  held  on  or  about  the  29th 
of  March,  1904,  between  the  representatives  of 
the  Houssiere-Latreille  Oil  Company,  the  rep- 
resentatives of  the  Texas  Company,  and  your  pe- 
titioner, the  terms  of  the  contract  between  your 
petitioner  and  the  Houssiere-Latreille  Oil  Com- 
pany were  again  fully  and  clearly  laid  before  the 
president,  vice  president,  secretary-treasurer,  and 
general  manager  of  the  Honssiere-Letreille  Oil 
Company,  who,  with  knowledge  of  said  contract 
with  your  petitioner,  entered  into  a  lease  •  •  • 
with  the  Texas  Company  whereby  the  said  ofiS- 
cers,  for  the  Houssiere-Latreille  Oil  Company, 
accepted,  ratified,  acted  upon,  and  availed  them- 
selves of  the  services  of  your  petitioner,  render- 
ed under  the  said  contract  in  the  obtaining  of 
the  said  lease." 

He  prays  as  in  the  original  petition,  and, 
further,  for  the  reservation  of  bis  future 
rights.  An  exception  of  "no  cause  of  action" 
was  filed,  and  overruled  (or  referred  to  the 
merits).  Defendant  then  filed  a  "general 
denial,"  and  there  was  a  trial.  In  which  it 
was  shown  that  In  1902  Eugene  Houssiere. 
Arthur  Latreille,  Donelson  Caffery,  Donel- 
son Caffery,  Jr.,  and  J.  Sully  Martel  owned, 
in  indlvislon,  a  tract  of  what  was  supposed 
to  be  oil-bearing  land,  and  that  they  were 
exceedingly  fmxious  to  find  some  one  who 
would  furnish  the  money  to  develop  It;  that 
the  situation  was  complicated  by  reason  of 
the  fact  that  there  was  a  suit  pending  con- 
cerning the  title  to  the  land,  and  another 
pending  or  threatened.  In  which  other  parties 
were  claiming  rights  as  lessees,  so  that  It 
was  considered  necessary  to  find  a  strong 
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party  to  take  hold  of  the  matter;  that,  at 
the  Instance  of  Martel,  plaintiff  brought  blm 
and  bis  associates  Into  negotiations  with  the 
Texas  Company,  but  that,  a  contract  bar- 
ing been  sent  to  that  company  for  signature 
which  was  not  In  accordance  with  its  under- 
standing, the  negotiations  were  broken  off; 
that  the  parties  thereafter  endeavored  to 
contract  directly  with  the  Texas  Company, 
bat  wlthont  success,  as  appears  from  the  fol- 
lowing testimony,  given  by  D.  Caffery,  Jr., 
to  wit: 

"The  result  was  that  the  Texas  Company  de- 
clined to  lease  the  property  or  to  make  any 
contract  with  ns  concemiDg  it.  We  had  gone  to 
the  Texas  Company  to  inance  them  to  operate 
on  this  land.  Senator  Caffeiy  and  I  met  Mr. 
Cnlllnan  [president  of  the  Texas  Company]  in 
Beaumont,  and  went,  over  the  matter  with  him, 
and  the  Texas  Company  bad  declined  to  take  np 
the  proposition.'' 

On  May  6,  1903,  Housslere,  LatrelUe,  the 
Messrs.   Caffery,  and  Martel   (together  with 
Ismerle  Latreille,  whom  we  take  to  be  the 
wife  of  Arthur  Latreille)  Incorporated  them- 
selves, under  the  name  of  the  Housslere-La- 
treiUe  Oil  Company,  with  D.  Caffery,  presi- 
dent,   Housslere,   vice    president,    Latreille, 
second  vice  president,  Martel,  secretary-treas- 
nrer,  and  D.  Caffery,  Jr.,  general  manager; 
said  parties  constituting  at  once  the  board  of 
directors   and   (Madame  Latreille   excepted) 
the  whole  body  of  the  stockholders.    Accord- 
ing to  the  charter  there  ought  to  have  been 
regular  meetings  of  the  board  of  directors 
«nce  in  three  months,  and  there  might  have 
been   special   meetings   when  called  by  the 
president,  of  his  own  motion  or  at  the  request 
of  two  directors.     As  a  matter  of  fact  the 
first  meeting  of  the  board  was  not  held  until 
December  S,  1903,  seven  months  after  the 
Incorporation  of  the  company,  after  which, 
there  were  eight  meetings  In  1904,  one  in 
1905,  none  in  1906,  one  in  April,  1907,  and 
none  thereafter  up  to  the  date  of  the  tHal  of 
tlilB  case  in  May,  1908.     In  the  meanwhile 
business.  Involving  large  amounts  of  money 
and  the  most  vital  Interests  of  the  company, 
bad  been  transacted  and  several  of  the  meet- 
ings had  done  nothing  but  ratify  the  previ- 
ously taken  action  of  the  officers  to  whom 
the  management  of  the  affairs  of  the  com- 
pany had  by  common  consent  been  intrusted ; 
the  facta  being  that  the  Messrs.  Caffery  and 
Martel  are  prominent  members  of  the  bar  of 
this  state  and  court,  whilst  Housslere  and 
Latreille,  though  the  original  owners  of  the 
land  In  question  and  the  owners  of  nearly 
four-fifths  of  the  stock  of  the  defendant  com- 
pany,   are   immigrants   from    France,   who 
were  farming  the  land  when  oil  was  discov- 
ered, and  did  not  consider  themselves  suffi- 
ciently familiar  with  the  English  language 
or  with  business  methods  to  justify  them  in 
attempting   to    handle   the  situation.     The 
transaction  of  the  business  of  the  company 
was   therefore   left  to   the   Messrs.   Caffery 
and  Martel,  and,  though  Housslere  and  La- 
treille, and  probably  Madame  Latreille,  were 


advised.  Informally,  of  any  Important  actlco 
taken  or  to  be  taken,  it  Is  evident  that  much 
was  done  that  does  not  appear  on  the  minutes 
of  the  board  of  directors,  or  that  appears 
there  as  having  been  approved  after  it  was 
done.  As  time  wore  on,  the  burden  and  re- 
sponsibility of  taking  the  Inltlaldve  In  the 
matter  of  the  development  of  the  company's 
land  devolved  mainly  on  the  general  man- 
ager, who  on  November  24,  1903,  wrote  t* 
plaintiff  (with  whom  he  and  the  others  bad 
kept  In  touch)  In  part  as  follows,  to  wit: 

"In  case  yon  succeed  In  interesting  any  one 
In  the  Coikran  land  [being  the  land  of  the  com- 
pany], could  you  not  arrange  that  the  royalty 
to  the  landowners  shall  be  a  straight  half  of  the 
oil  produced.  •  •  •  If  some  such  concern 
as  the  Texas  Company  could  be  induced  to  take 
to  or  IS  acres  out  of  the  40-acre  tract,  and  de- 
velop it,  we  would  be  willing  to  make  it  hand- 
somely worth  your  while." 

His  reason  for  making  this  offer  is  stated 
in  his  testlmooy  as  follows: 

"My  going  to  Cmsel,  or  meeting  him  acci- 
dentally, and  telling  him  the  result  of  our  in- 
terview with  Cullinan^  was  what  Induced  me  to 
take  np  the  matter  with  him.  There  was  pres- 
sure on  me,  from  the  other  members  of  the  com- 
pany, to  bring  about  development.  The  pres- 
sure was  so  great  that  I  determined  to  naaka 
some  sort  of  a  commission.  I  had  hoped  to 
bring  about  the  development  without  paying  any 
commission." 

The  subject-matter  of  the  letter  thus  quot- 
ed was  thereafter  further  discussed  and  re- 
ferred to  between  plaintiff  and  the  writer, 
and  between  plaintiff  and  Martel,  and  on 
February  20,  1904,  the  writer  and  plalntllT 
met  in  New  Orleans,  by  appointment,  and 
had  an  extended  conversation.  In  wliicb  they 
came  to  an  understanding  as  to  the  terms 
upon  which  the  Houssiere-Latreille  Company 
was  willing  to  make  an  "exploiting"  or  "de- 
velopment" contract,  and  agreed  (or  thought 
they  had  agreed)  upon  the  compensation  that 
plaintiff  vras  to  receive  In  the  event  of  his 
producing  a  satisfactory  contractor.  Plaintiff 
made  some  rough  notes  at  the  time  of  the 
important  points  considered,  and  when  tbe 
Interview  ended  went  to  bis  office  and  em- 
bodied them  (as  be  interpreted  the  conversa- 
tion) in  a  letter  to  the  general  manager, 
bearing  even  date  with  the  interview,  In 
which  he  said:  ,, 

"This  is  to  confirm  the  conversation  between 
us  relative  to  leasing  some  of  the  territory  of 
the  Amaudet-Latreille  tract." 

He  then  specified  what  he  understood 
should  be  the  substance  of  any  contract  that 
he  might  negotiate  between  the  exploiter 
(whom  he  was  to  find)  and  the  company,  and 
concluded  bis  letter  as  follows: 

"My  commission  for  bringing  the  above  deal 
about  is  to  be  5  per  cent,  and,  in  case  that 
you  should  have  to  make  concessions,  whereby, 
for  yourself  and  for  your  co-owners  of  the 
land,  you  shonld  have  to  take  less  than  25 
per  cent,  royalty,  then  I  am  to  take  the  cor- 
responding decrease  in  the  amount  of  my  com- 
mission, which  comes  out  of  your  25  per  cent." 
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D.  Caffery,  Jr^  testifying  aa  to  this  letter, 
says  tbat  he  received,  but  did  not  reply  to. 
It    He  farther  says: 

"I  read  the  confirmatory  letter,  recently,  with 
apecial  care,  and  I  think  he  stated  what  the 
aKreement  was,  with  the  exception  of  there 
being  an  ambiguity  about  his  commission. 
There   was   no   ambiguity    in   our   agreement 

•  •  •  Q.  Mr.  Caffery,  what  was  the  agree- 
ment and  understanding  about  the  commission? 
A.  The  agreement  was  that  Mr.  Crusel's  com- 
mission would  be  5  per  cent  Q.  Of  what? 
A.   Of  what   we  were   to   receive,   of   course. 

•  •  •  A.  ITie  idea  that  the  5  per  cent  was 
to  be  npon  the  total  production  of  the  land 
never  occurred  to  me  until  after  this  suit  was 
instituted.  It  was  presented  to  me  when  Mr. 
Crusel  sent  me  his  contract  to  be  signed  [re- 
ferring to  some  demand  made  by  Crusel,  long 
afterwards] ;  but  it  did  not  come  clearly  home 
to  me  until  after  the  institution  of  this  suit 
In  other  words,  it  would  be  giving  Mr.  Crusel 
a  sixth  of  the  Houssiere-Latreille  Oil  Compa- 
ny's royclty,  and  I  am  sure  that  Mr.  Crusel 
would  not  have  dared  to  advance  such  a  prop- 
osition as  a  business  man.  *  *  *  Q.  Then 
you  knew  that  he  was  expecting  a  commis- 
sion? A.  Tes;  I  expected  that  he  would  claim 
a  commission.  Q.  You  had  a  contract  for  a 
commission?  A.  Tes.  Q.  For  a  5  per  cent 
commission?  A.  Tes.  Q.  That  was  made  in 
New  Orleans?  A.  Tes.  Q.  Made  in  a  con- 
versation? A.  Tes.  Q.  And  Crusel  wrote 
you  a  letter  which  embodied  the  conversation, 
on  the  20th  of  February,  1904?     A.   Tes,   sir. 

•  •  •  Q.  You  have  never  denied  the  con- 
tract for  Crusel's  commission  in  case  he  would 
bring  about  a  deal?  A.  No,  sir;  I  have  never 
denied  it  Q.  Did  you  at  any  time  submit  that 
letter  of  February  20,  1904,  to  the  board  of 
directors?  A.  I  don't  think  that  I  actually 
submitted  that  to  anybody;  but  I  am  quite 
sure  that  the  matter  was  discussed  with  Sen- 
ator Caffery  and  Mr.  Martel.  I  do  recall  sev- 
eral criticisms  I  received  from  the  Senator  for 
agreeing  to  the  commission,  and  I  do  recall 
that  my  reply  was  that  there  was  no  other 
way  to  reach  the  Texas  Company,  and,  but  for 
my  belief  that  that  was  the  only  way — that 
belief  being  brought  about  by  Crusel's  state- 
ment and  what  had  happened  before — but  for 
that  belief,  I  would  not  have  agreed  to  the 
commission." 

At  another  place  bis  exatninatlon  reads: 

"Q.  Mr.  Caffery,  did  you  ever,  before  the 
29th  of  March,  1904,  raise  any  opposition  to 
the  payment  of  a  commission  to  Crusel,  or 
signify  that  none  was  due  liim,  under  your 
contract  with  him?  A.  No,  sir;  I  did  not, 
but  my  impression  Is  that  there  was  always 
war  in  the  company  over  the  commission.  Q. 
Was  that  communicated  to  Crusel?  A.  No, 
sir;  that  was  in  the  company.  The  war  was 
principally  between  the  Senator  and  myself, 
and  my  recollection  Is  that,  when  I  told  him 
we  could  not  get  any  contract,  except  with  the 
Texas  people,  and  that  we  could  not  deal  with 
the  Texas  people  except  through  Crusel,  he 
did  not  express  satisfaction,  but  he  ceased  to 
oppose  it" 

No  war  having  been  declared  on  him,  and 
not  being  advised  of  what  was  going  on 
among  the  members  of  the  defendant  com- 
pany, Crusel  devoted  himself  to  the  business 
of  getting  the  Texas  Company  to  undertake 
the  development  of  defendant's  land,  and  on 
March  15,  1904,  being  in  Beaumont,  Tex.,  he 
wrote  a  letter  to  defendant's  general  mana- 
ger, saying  (inter  alia): 

"I  have  made  an  appointment  to  meet  you 
on   Saturday   morning  at  Franklin,   La.     Mr. 


Freeman  will  be  along,  representing  the  Texar 
CJompany.  He  will  also  have  the  manager 
that  company  has  in  the  field  along,  in  case 
his  services  should  be  required,  relative  to  the 
locality  of  the  wells,  etc.  Mr.  Freeman  will 
come  over  disposed  and  much  inclined  to  do 
business,  and  hopes  to  find  you  in  the  same 
frame  of  mind,  so  that  we  will  accomplish 
something  this  time.  If  this  appointment  suits 
you,  kindly  let  me  hear  from  you  by  return 
mail" 

The  general  manager  not  being  at  Frank- 
lin when  the  letter  reached  there,  Crusel  re- 
ceived a  reply  from  Senator  Caffery  (defend- 
ant's president),  as  follows: 

"Tour  letter  of  the  15th,  to  my  son,  received. 
He  is  now  in  New  Orleans,  and  I  will  take  the 
appointment  with  you.  I  know  he  wUl  be  back 
in  time  to  meet  you  and  Mr.  Freeman  on  Sat- 
urday at  the  point  •indicated." 

Agreeably  to  the  understanding  so  reach- 
ed, Crusel  and  Freeman,  with  the  field  man- 
ager of  the  Texas  Company,  went  to  Frank- 
lin on  the  day  appointed.  D.  Caffery,  Jr., 
was  unable  to  be  there,  and  they  spent  a 
good  part  of  the  day  discussing  the  subject- 
matter  of  their  errand  with  Senator  Cattery, 
who,  however,  declined  to  enter  into  any  con- 
tract, In  the  absence  of  the  general  manager. 

On  March  23d  Mr.  Freeman  wrote,  from 
Beaumont,  to  D.  Caffery,  Jr.,  saying: 

"In  pursuance  of  our  engagement  with  you, 
through  Mr.  J.  Edw.  Crusel,  we  called  to  see 
you  last  Saturday.  Finding  yon  had  been  un- 
expectedly called  away,  we  had  a  very  full  and 
Sleasant  interview  with  your  father  and  Mr. 
lartel,  in  which  we  discussed  pretty  fully  the 
terms  of  agreement  that  would  be  mutually 
satisfactory?' 

He  then  recapitulates  the  proposition  that 
he  had  submitted,  and  continues: 

"Under  date  of  March  22d  I  am  in  receipt 
of  a  letter  from  Mr.  J.  Edw.  (jrusel,  to  the 
effect  that  this  proposition  is  acceptable  to  yon 
and  your  associates,  and  that  you  are  willing 
to  close,  except  as  to  the  one-sixth  proposi- 
tion, and  that  you  think  that,  after  the  wells 
cease  to  produce  by  natural  pressure,  and  have 
to  be  pumped,  you  should  have  one-fourth,  in- 
stead of  one-fifth,  and  that,  if  we  are  willing 
to  make  this  concession,  you  are  ready  to  close, 
or,  if  we  are  willing  to  make  the  royalty  30 
per  cent,  all  around,  from  the  beginning  to 
the  end  of  the  production,  without  reference  to 
whether  the  well  gushes  or  has  to  be  pumped, 
that  you  would  be  agreeable  to  closing  the 
contract  on  the  lines  of  our  talk  and  as  herein 
outlined.  After  due  consideration,  we  have 
decided  to  accept  the  proi>osition,  subject  to 
the  satisfactory  showing  as  to  the  legal  status, 
both  as  to  the  title  and  as  to  the  adverse  lease 
claimed  to  a  portion  of  the  land  which  will 
be  covered  by  this  agreement  I  would  be 
pleased,  therefore,  if  you  would  send  us  a  state- 
ment covering  the  result  of  the  litigation. 
•  •  •  On  hearing  from  you,  in  response  to 
this,  with  the  information  In  hand,  we  are 
ready  to  close  the  transaction  with  yon,  sub- 
ject of  course,  to  the  concurrence  of  our  at- 
torney as  to  the  legal  matters,  and  to  go  i)rompt- 
ly  to  work  on  the  leased  prbpert.v,  and  we  will 
be  glad  to  prepare  and  snhmit  to  you  a  con- 
tract covering  the  transaction." 

And  agreeably  to  the  understanding  thus 
arrived  at  and  to  an  appointment  thereafter 
made,  Mr.  Freeman,  the  secretary,  and  Mr. 
Autry,  the  attorney,  of  the  Texas  Company, 


Digitized  by 


Google 


'^ 


OBUSEL  T.  HOUSSIBRE>-LATRBILLB  OIL  CO. 


325 


together  wltb  Crusel,  In  bis  capacity  as  brok- 
er, reached  Franklin  early  on  the  morning  of 
March  29tb,  and  after  breakfast  repaired  to 
the  office  of  the  Messrs.  CalTery,  where  they 
foand  those  gentlemen,  together  wltb  Mar- 
tel,  Hoosslere  (In  the  forenoon),  and  Lat- 
rellle  (in  the  afternoon),  representing  the 
Honsslere-Latreille  Oil  Company,  and  ready 
to  deal  with  them.  There  are  some  discrep- 
ancies in  the  testimony  given  by  the  parties 
tbns  named  as  to  exactly  what  took  place  at 
the  conference  which  was  then  held,  and  as 
to  the  precise  order  of  events,  and,  after 
comparing  the  different  statements  wltb  each 
other  and  considering  them  wltb  reference  to 
that  which  Is  known  and  midlsputed  and 
that  which  Is  probable,  we  find  the  facts  to 
be  as  follows: 

The  forenoon  was  devoted  to  the  discus- 
sion of  the  terms  of  the  proposed  contract, 
which  were  agreed  upon  and  reduced  to  writ- 
ing in  the  rough.  The  conference  then  ad- 
journed and  the  members  went  to  dinner, 
leaving  to  the  tyi)ewrlter  the  redrafting  of 
the  contract  for  final  consideration  and  sig- 
nature. The  conference  reassembled,  about  2 
o'clock  p.  m.,  and  the  redrafted  instrument 
was  shortly  afterwards  presented,  and  the 
parties  were  ready  to  sign  It,  when  D.  Caf- 
fery,  Jr.,  Invited  Crusel  to  a  private  Inter- 
view In  another  room,  and,  the  invitation 
having  been  accepted,  be  told  Crusel  that  he 
and  bis  father  had  discussed  the  question  of 
Cmsel's  commission  and  (in  effect)  thought 
it  ought  to  be  reduced.  To  this  suggestion 
Crusel  demurred,  saying  that  be  had  done 
the  work  required  under  the  agreement,  and 
ought  not,  at  the  last  moment,  to  be  depriv- 
ed of  his  reward.  There  was  a  good  deal  of 
discussion,  during  which  Crusel  asked  Caf- 
fery  whether  he  (meaning  the  Housslere-La- 
trellle  i>eople)  was  ready  to  pay  for  the  work 
which  he  (Crusel)  had  done,  and  was  answer- 
ed, "No."  Caffery,  however,  said  that  he 
would  consult  bis  father,  with  a  view,  as 
we  take  it,  of  agreeing  with  the  latter  upon 
some  definite  proposition  to  be  submitted  to 
Crusel,  and  he  did  so  consult,  and,  return- 
ing, proposed  that  the  amount  of  Crusel's 
compensation  should  be  limited  to  $5,000; 
that  Is  to  say.  In  the  event  oil  should  be 
found  by  tbe  Texas  Company,  Crusel  should 
receive  the  commission  of  5  per  cent,  until 
the  aggregate  should  amount  to  $5,000,  which 
sum  should  be  accepted  as  payment  In  full. 
This  proposition  Crusel  declined  to  accept, 
and  thereupon  President  Caffery,  or  Oeneral 
Manager  Caffery,  or  both,  informed  the  rep- 
resentatives of  tbe  Texas  Company  that.  In 
consequence  of  a  misunderstanding  with 
Crusel  as  to  bis  compensation,  they  would  go 
no  further  wltb  the  proposed  contract.  To 
that  the  Texas  Company  people  replied  that 
the  question  of  Mr.  Crusel's  compensation 
was  one  In  which  they  had  no  interest  and 
did  not  care  to  become  Involved;  that  they 
had  dealt  with  him  as  the  agent  or  broker 
of  the  Houaslere-LatrelUe  Company;  that  he 


in  no  sense  represented  the  Texas  Company; 
and  that  they  would  withdraw  from  the  con- 
ference, leaving  tbe  contract,  as  prepared, 
for  tbe  further  consideration  of  the  Hous- 
slere-Latreille  0>mpany  people,  and  leaving 
them  to  settle  their  difference  with  Crusel 
as  they  might  think  proper.  They  according- 
ly withdrew,  and,  hurrying,  boarded  a  train 
which  was  about  leaving  for  Beaumont,  and 
Crusel  did  likewise.  After  they  had  gone. 
Latrellle  told  Martel  that  be  and  Houssiere 
wanted  their  land  developed,  that  they  did 
not  altogether  like  the  Idea  of  leasing  as 
much  as  200  acres  to  one  company,  and  that 
tbe  proposed  allowance  for  tbe  cost  of  wells 
was  "considerable,"  but,  that  they  wanted 
their  land  developed — In  other  words,  thai: 
they  wanted  the  proposed  contract  signed, 
and  thereupon  Martel  urged  upon  President 
Caffery  the  adoption  of  that  course,  and 
President  Caffery  yielded  tbe  point  and  re- 
quested Martel  to  wire  the  Texas  Company 
people  to  that  effect,  which  tbe  latter  did; 
tbe  telegram  reaching  Freeman,  on  tbe  train, 
at  Lafayette,  La.  (about  two  hours  after  be 
and  bis  associate  and  Crusel  had  left  Frank- 
lin), and  reading: 

"Contract  signed;  will  reach  you  to-morrow 
morning." 

This  was  supplemented  by  a  letter,  of  even 
date,  signed  by  President  Caffery  and  read- 
ing: 

"I  inclose  you  a  copy  of  contract  and  counter 
letter  [tbe  latter  being  In  accordance  with  the 
agreement  of  the  parties  whereby  the  Texas 
Company  was  to  be  held  harmless  as  against 
certain  claims  and  litigation],  duly  signed.  We 
decided  to  accept  tbe  contract  as  it  stands,  as 
you  will  see  by  copy  of  resolations  of  tbe  board, 
which  I  inclose." 

D.  Caffery,  Jr.,  testifying  concerning  this 
phase  of  the  transaction,  says: 

"Mr.  Martel  Insisted  on  the  contract  being 
completed.  The  contract  itself  was  not  satisfac- 
tory to  me,  nor  to  Senator  Caffery ;  but  Mr. 
Martel  took  the  position  that  tbe  other  parties 
interested,  Mr.  Houssiere  and  Mr.  Letreill& 
were  very  anxious  to  have  developments,  and 
that  we  owed  it  to  them  to  accept  even  an  un- 
satisfactory contract.  The  question  of  Crusel's 
commission  was  considered,  as  I  had  postponed 
everything  for  tbe  purpose  of  settling  tbe  status 
of  that  question,  and  we  decided  that  Mr.  Cru- 
sel would  have  no  claim  to  any  commission, 
and,  after  deciding  that  Mr.  Crusel  would  not 
be  entitled  to  any  commission  and  that  tbe  con- 
tract ought  to  KO  through,  for  the  best  interests 
of  all  the  members  of  the  company,  a  telegram 
was  sent  to  some  member  of  tbe  Texas  Com- 
pany, on  board  tbe  train,  notifying  them  that  it 
had  l>een  accepted  by  the  Houssiere-Latreiile  Oil 
Company,"  etc. 

The  basis  of  tbe  conclusion  (reached  after 
the  Interruption  of  the  negotiations  and  the 
departure  of  the  Texas  Company  people  and 
Crusel)  that  "Crusel  would  have  no  claim  to 
any  commission"  seems  to  have  been  the  in- 
formation, conveyed  in  the  statement  of  tbe 
Texas  Company  people,  that  Crusel  did  not 
represent  the  Texas  Company,  and  that  they 
had  dealt  with  him  as  the  agent  or  broker  of 
the  Honsslere-Latreille  Company. 
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D.  CafFery,  Jr.,  testlfled  at  some  length  upon 
this  subject  and  upon  the  subject  of  his  rela- 
tions with  Crusel  generally,  and  we  r^rodnce 
his  testimony  In  part  as  follows: 

"During  the  discussion  of  Mr.  Cruael's  com- 
mission. It  dsveloped  tbat  the  Texas  people  were 
not  interested  in  Crusel  at  all,  and  one  officer  of 
the  Texas  c3ompany,  or  perhaps  more  than  one, 
made  the  declaration  that  that  was  a  matter 
whicli  they  did  not  care  to  hear,  and  that  they 
would  allow  the  representatives  of  the  Houssiere- 
Latreille  Oil  Company  and  Mr.  Crusel  to  settle 
between  themselves.  That  was  a  development 
which  surprised  me  ver^  much,  and,  when  that 
announcement  was  made,  all  negotiations  stop- 
ped, and  I  notified  the  parties  that  there  woold 
be  no  contract.  •  •  •  I  cannot  recall  the  de- 
tails of  the  discussion.  All  I  recall  is  the  salient 
fact  that,  after  Mr.  Crosel  was  shown  up  to  me 
by  the  representatives  of  the  Texas  Company,  I 
immediately  cut  off  from  him." 

Referring  to  prior  dealings  between  blm 
(and  bis  associates)  and  plalntUT,  the  witness 
says  that  the  Texas  Company  had  "declined 
to  make  any  contract  with  them"  (meaning 
the  Housslere-Latrellle  people),  and  that  he 
told  Crusel  so,  after  which  Crusel  said,  and 
wrote,  that  be  had  parties  who  would,  as  be 
thought,  be  willing  to  do  certain  things  look- 
ing to  the  sale  or  development  of  the  Hous- 
slere-Latrellle land.  "My  recollection,"  says 
the  witness,  "Is  that  his  principal  In  the  mat- 
ter" (referring  to  some  one  of  the  proposi- 
tions) "was  the  Texas  Company.  I  think  Mr. 
Crusel  stated  that  he  expected  to  deal  with 
the  Texas  Company — to  get  the  Texas  Com- 
pany Interested  In  the  land.  •  •  •"  He 
then  refers  to  letters  received  from  Crusel  In 
1902,  and  proceeds: 

"In  other  words,  the  relations  between  Mr.  Cru- 
sel and  myself  were  that  he  came  to  us  to  make 
us  propositions  for  other  people.  At  no  time 
did  Mr.  Crusel  come  to  us  and  ask  to  be  made 
the  agent  of  the  Uouesiere-Latreille  Oil  Com- 
pany. That  status  was  never  thought  of  by 
me.  When  the  first  negotiations  with  the  Tex- 
as Company  fell  through,  Mr.  Crusel,  having,  as 
I  thougot,  the  Texas  Company  as  his  principal, 
as  stated  in  the  letter,  could  not  get  in  toudi 
with  us  for  a  long  time.  We  were  negotiating 
for  ourselves.  We  thought  we  could  find  an  op- 
erator who  would  take  up  the  land  and  enter 
into  a  lease,  without  Crusel.  I  took  up  the  mat- 
ter with  the  Texas  Company  direct,  and  went 
to  Beaumont  to  see  the  president  of  the  Texas 
Company,  with  Senator  Caffery.  •  •  •  I  had 
met  a  good  many  operators  at  Beaumont,  and  I 
thought  I  could  find  an  operator  to  take  hold 
of  these  lands ;  but  the  Texas  Company  was  the 
only  company  that  we  looked  upon  as  being 
strong  enough  to  come  to  Jennings  at  that  time, 
as  being  strong  enough  to  resist  the  pressure 
from  the  Heywoods,  who  claimed  to  own  the 
lease  on  the  best  part  of  the  property.  •  •  • 
But,  when  Mr.  CuUinan  [the  president  of  the 
Texas  (Company]  said  the  Texas  Company  de- 
clined to  consider  our  proposition,  and  when 
Mr.  Crusel  met  me  in  New  Orleans  and  I  told 
him  that  we  had  failed  to  do  anytning  with  the 
Texas  Company,  he  told  me  that  the  Texas  Com- 
pany would  not  deal  with  us,  except  through 
him,  and  it  struck  me  that  there  were  such  re- 
lations between  him  and  the  Texas  Company  as 
would  prevent  our  making  a  contract  except 
through  Mr.  Crusel.  Mr.  (Jrusel  having  first  in- 
troduced us,  and  the  Texas  Company  having 
refused  to  deal  with  us,  the  corroboration  of  Mr. 
Crusel's  statement  was  so  strong  that  I  accepted 
it  unhesitatingly.    *    *    *     So  that,  when  Mr. 


Crusel  exposed  himself  as  an  impostor,  and  ad- 
mitted, as  he  did,  in  his  letter  of  September  8, 
19(H,  written  from  New  Orleans,  and  as  was 
also  shown  by  the  ceptesentatives  of  the  Texas 
Company,  at  our  interview,  to  have  been  an  im- 
postor, I  washed  my  hands  of  him  entirely.  Q. 
It  was  at  the  interview  of  March  29,  19(H,  that 
the  fact  was  brought  to  your  knowledge  that 
you  could  act  and  deal  with  the  Texas  Company 
without  Mr.  Crusel?  A.  Yes.  Q.  When  you 
discovered  that  fact,  what  did  you  do?  A.  I 
suspended  all  negotiations,  brought  things  to  a 
halt,  told  the  Texas  people  that  we  would  not 
discnss  the  matter  any  further,  and  it  was  my 
intention  not  to  make  any  contract  at  all.  *  *  • 
"I  base  my  resistance  to  this  claim  on  two 
grounds:  First,  on  the  ground  that  Mr.  Crusel 
represented,  falsely,  that  the  Texas  Company 
would  not  deal  with  us,  except  through  Urn. 
What  he  said  about  representing  the  Texas 
Company  is  borne  out,  and  speaking  of  them  as 
principal  is  borne  out,  in  letters  to  us  in  which 
h«  spoke  of  his  principal.  I  refer  to  only  some 
of  these  letters— these  letters  of  October  1& 
1902,  and  November  6, 1902,  to  Mr.  lilartel,  and 
of  Jul/  11,  1903,  to  Mx.  Martel— in  all  of  which 
he  refers  to  somebody  else  he  is  representing. 
Mr.  Crusel's  course  of  dealing  with  us  was  one 
long  systematic  deceit,  beginning  with  those  let- 
ters, pretending  to  have  associates  up  North, 
pretending  to  have  people  with  him  who  would 
consider  propositions  from  us,  while  his  only 
status  was  that,  as  it  afterwairds  developed,  <« 
agent  for  the  Houasiere-Latreille  Oil  Company, 
which  status  It  was  not  intended  to  give  him, 
and  whidi  was  not  given  him." 

The  witness  nowhere  particularly  desig- 
nates the  second  of  the  two  grounds  of  re- 
sistance to  which  he  thus  refers. 

Plalntur,  having  been  called  to  the  stand 
in  rebuttal,  positively  denied  that  be  "at  any 
time,  or  at  any  place,  by  word  of  mouth,  let- 
ter, or  suggestion,"  sought  to  Impress  Mr. 
Caffery  with  the  Idea  that  the  Housslere- 
Latreille  Company  could  deal  with  the  Texas 
CJompany  only  through  him.  From  the  testi- 
mony of  Martel,  Freeman,  and  Autry  it  ap- 
pears to  us  that  the  "development"  (to  which 
defendant's  general  manager  refers)  of  the 
fact  that  plaintiff  was  not  representing  the 
Texas  Company  did  not  take  place  until  aft- 
er plaintiff's  dalm  for  bis  conunission  bad 
been  refused  recognition.  The  letter  of  Sep- 
temt)er  8,  1904,  In  which  (the  general  manager 
says)  plaintiff  exposed  himself  as  an  impos- 
tor, was  not  offered  In  evidence  and  is  not  In 
the  record,  and  it  appears  to  have  been  writ- 
ten more  than  five  months  after  the  Messrs. 
Caffery  had  concluded  that  plaintiff  was  en- 
titled to  no  commission. 

The  letters  of  October  16  and  November  B, 
1902,  and  July  11,  1008,  referred  to  by  the 
general  manager,  were  written  to  Martel 
concerning  deals  that  plaintiff  was  then  at- 
tempting to  negotiate,  and  we  find  notbing 
In  the  record  to  justify  the  belief  that  they 
contained  any  misstatement,  or  were  Intend- 
ed to  deceive,  or  did  deceive,  Martel  or  any 
one  else.    They  read  as  follows: 

Letter  of  October  16,  1902: 

"This  is  to  state  to  you  that,  after  conference 
held  to-day,  we  have  decided  to  submit  the  mat- 
ter of  the  proposition  to  our  associates,  up 
North.  It  might  be  that  some  few  sucgestioDS 
or  other  will  be  made ;  but,  if  so,  we  shall  sub- 
mit them  to  you,  promptly  upon  arrival  of  re- 
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ply,  discuss  them  freely,  and  I  feel  that  we 
•hoald  reach  a  basis  to  go  ahead  with  the  work." 

Letter  of  Noven^er  6,  1902 : 

"This  is  to  state  that  I,  most  likely,  wiU  be 
able  to  give  you  some  very  good  news  within 
the  next  few  days  relative  to  last  propoeition 
pending  between  us.  The  matter  has  been  con- 
sidered favorably,  and  it  only  remains  to  have 
the  dosing  toudies  put  upon  it  I  will  there- 
fore, most  likely,  see  yon  very  shortly  for  this." 

Letter  of  July  11,  1903,  written  from  Beau- 
mont: 

"I  wired  yon  to-day  that  I  am  going  to  New 
Orleans  this  evening.  This  was  decided  upon 
suddenly.  If  it  would  be  convenient  for  yoa 
and  Mr.  Caffery  to  meet  me  at  New  Orleans 
next  week,  I  Uiink  we  can,  very  likely,  frame  a 
contract  that  will  prove  very  satisfactory  to 
you  and  friends.  If  you  don't  wire  me  reply 
to-day,  yon  may  telephone  me  at  my  house,  New 
Orleans,  to-morrow  (No.  3,596),  or  communicate 
with  me  at  the  office  there  Monday." 

Plalntlft  gives  the  following  uncontradict- 
ed testimony  In  regard  to  bis  relations  wltb 
the  parties  defendant,  and  In  regard  to  what 
we  take  to  be  tbe  subject  referred  to  in  the 
above-qnoted  letter,  to  wit: 

"As  an  oil  broker  and  operator  and  dealer  in 
lands  and  oil,  I  was  interested  in  the  develop- 
ment of  the  Beaumont  field.  When  the  Jen- 
nings field  came  forward,  I  took  many  trips  to 
Jennings;  had  several  meetings  with  Messrs. 
Houssiere  and  Latreille,  at  their  house.  I 
sought  to  see  if  I  could  make  some  arrangement 
with  them  whereby  their  lands  could  oe  de- 
veloped, and  I  was  informed  by  both  of  them 
tlut  Messrs.  Oaffery  and  Mattel  were  the  au- 
thorized parties  to  deal  with,  as  they  had  not 
sufficient  knowledge  about  these  matters ;  that 
these  attorneys  were  interested  in  tbe  land  with 
tliem;  that  they  Icnew  more  about  it  and  were 
better  prepared  to  preserve  their  interests.  I 
then  met  Mr.  Martel,  and  had  many  conversa- 
tions with  him.  He  came  to  New  Orleans  often. 
I  met  him  at  Franklin.  We  negotiated  for  a 
long  time.  I  first  made  a  contract,  I  think  it 
was  the  latter  part  of  1902,  for  a  lease  of  a 
portion  of  the  property  on  tbe  Latreille  tract. 
That  contract  was  made  with  the  Texas  Com- 
pany. The  representations  as  to  the  title  to  the 
land  and  all  those  things  were  stated  to  me,  and 
I  brought  them  to  the  Texas  Company,  expect- 
ing to  receive  a  contract  from  those  parties  ac- 
cording to  my  proposition.  A  contract  reached 
them  [the  Texas  Company,  as  we  understand 
the  witness]  quite  different  from  the  propoeition, 
and  it  was  not  signed.  There  was  nothing  done 
about  it.  Later  on  negotiations  were  resumed. 
I  had  many  more  interviews  with  Mr.  Martel, 
and  I  met  the  Messrs.  Caffery,  also.  Whenever 
we  would  meet,  we  would  discuss  tbe  matter  to- 
pther.  About  the  latter  part  of  1903  I  was 
mformed  by  Mr.  Martel  that  the  proper  party 
to  deal  with  was  Mr.  D.  Caffery,  Jr. ;  that  he 
had  full  authority ;  and  that  he  (Martel)  was 
not  carrying  on  negotiations  about  leases. ' 

For  the  rest,  and  as  shqwing  plaintltrs  re- 
lation to  the  Texas  Company  in  the  matter 
of  the  contract  of  March  29,  1904,  we  quote 
as  follows  from  the  testimony  of  F'reeman, 
to  wit: 

"I  was  active  and  instrumental  in  bringing 
about  this  lease,  as  the  representative  of  the 
Texas  Company,  and  my  negotiations  in  this  re- 
gard were  conducted  through  Mr.  J.  Edw.  Cru- 
sel.  •  •  •  So  far  as  mv  knowledge  of  the 
transaction  extends,  all  of  the  preliminary  cor- 
respondence which  led  to  the  conferences  herein- 


before described,  and  wbidi  ultimately  led  to 
the  making  of  the  lease,  •  •  •  were  brought 
at>out  by,  and  carried  through  on,  the  activities 
of  Mr.  J.  Edw.  Crus^,  and  he  was  present  and 
participated  in  both  tie  conferences  which 
were  conducted  t>etween  tlie  representatives  of 
the  two  companies,  and  it  was  at  his  insistence 
and  appointment  that  the  dates  of  meeting,  etc., 
were  agreed  upon  between  the  two  companies. 

•  •  •  I  think,  in  connection  with  my  with- 
drawing from  the  room,  in  connection  with  the 
controversy  whidi  had  arisen  between  Mr.  (Tm- 
sel  and  the  Houssiere-Latreille  Oil  Company, 
that  I  did  make  it  perfectly  clear  to  all  parties 
concerned  that  Mr.  Crusel  was  in  no  way  con- 
nected with  tbe  Texas  Company  in  the  matter, 
and  that,  whatever  questions  in  the  way  of 
compensation  or  commission  were  in  the  matter 
for  him,  it  was  entirely  between  him  and  the 
Houssiere-Latreille  Company  people,  and  was  a 
matter  in  which  the  Texas  Oimpany  and  its 
representatives  had  nothing  to  do:  and  it  was 
at  this  point  of  discussion  that  Judge  Autry  and 
I  withdrew  from  the  discussion,  leaving  the  con- 
tract, as  hereinbefore  stated,  for  the  considera- 
tion and  signature  of  the  Houssiere-Latreille 
Oil  Company  people.  •  •  •  Mr.  Crusel  did 
not  represent  the  Texas  Company  in  any  way  in 
the  matter  of  the  contract  between  the  Texas 
Company  and  the  Houssiere-Latreille  Company. 

*  *  *  In  so  far  as  I  knew,  or  now  know,  Mr. 
Crusel's  status  in  relation  to  said  contract  was 
that  of  a  broker,  or  agent,  for  the  Houssiere-La- 
treille Oil  Company,  and  it  was  ili  that  capacity 
that  I  dealt  with  him,  •  *  *  I  know  of  no 
reason  why  the  Texas  Company  would  not  have 
entered  into  a  contract  with  the  Houssiere- 
Latreille  Oil  Company  independent  of  Mr.  Cru- 
sel, if  the  matter  had  come  to  us  in  that  way ; 
but  I  also  know  that,  so  far  as  my  contract 
[connection]  with  that  transaction  is  concerned, 
all  of  the  preliminaiT  negotiations  and  the  fix- 
ing of  dates  and  conierences  that  finally  result- 
ed in  the  making  of  a  contract  resulted  from  Mr. 
Crusel's  activities  and  touch  in  the  matter,  and 
he  was  thoroughly  familiar  with  all  the  details 
preliminary  to  the  final  meeting,  and  continued 
active  up  to  the  day  of  the  closing  of  the  con- 
tract, nils  being  true,  we  could  not,  at  that 
time^  have  closed  the  transaction,  independent 
of  those  facts." 

Opinion. 

The  grounds  apon  which  defendant's  gener- 
al manager,  in  bis  testimony,  predicates  his 
"resistance"  to  the  payment  of  any  compensa- 
tion to  the  plaintur  are  wliolly  ignored  by  de- 
fendant's counsel,  and  In  their  stead  we 
bave  presented  to  us  certain  propositions, 
which,  as  we  nnderstand  them,  may  be  stated 
as  follows: 

(1)  That  plaintiff,  having  set  up  a  contract 
which  would  entitle  him  to  recover  6  per 
cent  of  all  the  oil  produced  and  to  be  pro- 
duced under  the  lease  to  the  Texas  Company, 
is  bound  by  bis  allegations  as  to  the  meaning 
of  such  contract,  and,  falling  to  prove  them, 
caimot  be  permitted  to  establish  a  contract 
by  virtue  whereof  he  would  be  entitled-  to 
recover,  as  commission,  S  per  cent  of  the  oil 
received  and  to  be  received  by  defendant  as 
royalty  under  said  lease ;  the  fact  being  that 
plaintiff  interpreted  the  supposed  contract  In 
one  way,  whilst  the  other  contracting  party 
(defendant's  general  manager)  interpreted  it 
In  another  way,  from  which  it  follows  that 
there  was  no  aggregatlo  mentlum.  and  no 
contract,  and  hence  can  be  no  recovery. 

(2)  That  defendant's  general  manager  was 
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without  authority  to  bind  It  for  the  purposes 
of  a  contract  such  as  that  here  sued  on ;  that 
the  rattQcatlon  relied  on  was  not  predicated 
upon  full  lEDOwledge,  brought  home  to  de- 
fendant's t>oard  of  directors,  as  such,  of  the 
action  said  to  have  been  ratified;  that  such 
Icnowledge,  even  if  brought  home  to  the  mem- 
bers of  such  board  indlTldually,  does  not 
bind  the  board,  or  corporation,  with  respect 
to  any  subsequent  supposed  ratification  by 
either. 

1.  It  is  true  that  plaintiff  sets  up  a  con- 
tract which  he  alleges  entitles  him  to  5  per 
cent,  of  all  the  oil  produced  and  to  be  pro- 
duced under  the  lease  to  the  Texas  Company. 
It  Is  also  true  that  defendant's  general  man- 
ager, as  a  witness  on  Its  behalf,  testifies  that 
the  contract  between  him,  as  defendant's  rep- 
resentative, and  plaintiff,  contemplated  that 
plaintiff  should  receive,  as  a  commission,  5 
per  cent,  of  the  oil  coming  to  defendant  as 
royalty  under  any  lease  made  by  It  to  a  les- 
see found  by  plaintiff.  It  is  further  true  that 
defendant  made  a  lease  to  the  Texas  Com- 
pany under  which  it  has  received  a  large 
quantity  of  oil,  and  that  the  lessee  was  found 
iand  the  lease  effected  through  the  efforts  of 
the  plaintiff.  It  is  liliewise  true  that  plaintiff 
now  acquiesces  In  the  interpretation  placed 
on  the  contract  by  defendant's  representative, 
and  prays  for  Judgment  In  accordance  there- 
with. 

If,  however.  It  results  that  the  Judgment 
appealed  from,  absolutely  rejecting  plaintiff's 
demand,  must  be  affirmed,  as  contended  by  de- 
fendant, then,  although  plaintiff  h&s  unques- 
tionably rendered  valuable  service  to  defend- 
ant, with  an  agreement,  made  In  advance, 
that  he  should  be  compensated  therefor,  he 
can  recover  nothing ;  for.  If  he  sues  again  up- 
on the  contract  as  Interpreted  by  defendant's 
general  manager,  he  will  be  met,  as  now,  with 
the  objection  that  he  himself  did  not  so  un- 
derstand the  contract,  and  if  he  sues  on  quan- 
tum valebat  he  will  be  met  with  the  objec- 
tion that  he  can  recover  no  more  than  the 
general  manager,  acting  for  defendant,  agreed 
to  give  him.  We  cannot  adopt  a  view  lead- 
ing to  such  result  If  suit  Is  brought  for 
compensation  for  service  rendered  under  con- 
tract, and  defendant  denies  that  there  was 
any  contract,  and,  the  evidence  being  confined 
to  the  Issues  thus  presented,  the  court  finds 
that  there  was  no  contract,  the  suit  must  be 
dismissed,  for  lack  of  evidence  on  which  to 
predicate  a  Judgment,  though  plaintiff  may 
then  bring  another  suit  on  quantum  valebat 

If,  however,  plaintiff  sues  on  quantum  vale- 
bat and  defendant  proves  that  the  services 
were  rendered  under  a  contract  fixing  the 
compensation,  the  amount  or  rate  of  which 
is  also  proved,  we  know  of  no  reason  why 
there  should  not  be  Judgment  on  the  basis 
thus  established,  since  in  such  case  the  facts 
are  all  before  the  court  and  the  law,  abhor- 
ring a  multiplicity  of  litigation,  does  not 
readily  deny  to  a  litigant  the  reward  of  his 
labor  or  per^ilt  one  person  to  enrich  himself 


at  the  expense  of  another.  Where  the  parties 
come  Into  court  each  insisting  that  there  is 
a  contract  between  them,  but  differing  as  to 
its  interpretation,  the  court,  by  the  applica- 
tion of  certain  familiar  rules,  may  find  that 
there  was  a  contract  as  alleged  by  one  of  the 
parties,  and  notwithstanding  the  denial  of 
the  other. 

Thus,  in  the  absence  of  fraud,  or  of  error 
superinduced  by  one  to  the  prejudice  of  the 
other.  If  the  contract  by  Its  terms  is  reason- 
ably susceptible  of  but  one  Interpretation,  It 
will  be  presumed  that  the  parties  intended 
that  it  should  be  so  interpreted;  or  if  the 
terms  of  the  contract  are  ambiguous,  and  the 
ambiguity  can  be  explained  by  so  doing,  the 
court  will  Impute  to  the  parties  knowledge 
of  such  extraneous  facts,  bearing  upon  the 
subject  as  they  may  be  presumed  to  have 
possessed,  and  the  possession  of  which  would. 
In  effect,  estop  either  to  deny  the  correctness 
of  a  particular  interpretation,  as,  for  instance, 
where  one,  alleging  that  he  was  employed  for 
a  specified  term  and  discharged  without  cause 
before  its  expiration,  sues  for  a  balance  of 
wages,  and  the  suit  Is  defended  on  the  ground 
that  the  employment  was  at  will,  it  may 
sometimes  be  shown  that  there  was  a  usage 
of  the  place,  or  business,  or  both,  in  the  mat- 
ter of  such  employment  or,  where  the  em- 
ployer is  a  corporation,  that  such  contracts 
are  regulated  by  its  charter  or  by-laws,  and 
it  may  be  found  that  the  parties  were  bound 
to  have  known  of  such  usage,  or  of  such  regu- 
lation, and  should  be  presumed  to  have  con- 
tracted with  reference  to  them.  Miller  v. 
Gidlere  &  Marmonde,  36  La.  Ann.  203 ;  Woods 
V.  Shumard  &  Co.,  114  La.  451,  38  South. 
416 ;  Berlin  y.  Cusachs,  114  La.  744,  38  South. 
539 ;  Dinkgrave  v.  Vicksburg  Co.,  10  La.  Ann. 
514;  Hunter  v.  Sun  Ins.  Co.,  26  La.  Ann.  13. 

Upon  the  other  hand,  the  court  might  be 
unable,  upon  any  sound  principle,  to  find  that 
either  party  should  be  held  to  have  concurred 
in  the  contract  propounded  by  the  other,  la 
which  case  It  would,  of  course,  follow  that 
there  could  have  been  no  contract  between 
them;  but  it  would  not  necessarily  follow 
that  the  suit  should  be  dismissed,  since,  the 
rendition  of  the  service  being  proved,  and  it 
appearing,  from  defendant's  admission,  or 
from  the  proof  administered  by  him,  that  he 
had  promised  to  pay  a  certain  sum  therefor. 
If  plaintiff  should  then  acquiesce  In  such  in- 
terpretation of  his  supposed  contract  no  suf- 
ficient reason  has  been  suggested,  and  none 
occurs  to  us,  why,  under  his  prayer  for  gen- 
eral relief,  he  should  not  have  Judgment  for 
the  sum  so  admitted  or  proved  to  have  been 
promised.  Thus  it  has  been  held  that  under 
a  prayer  for  general  relief,  where  the  evi- 
dence, admitted  without  objection.  Justifies  it 
(and,  a  fortiori,  where,  as  in  this  case,  such 
evidence  is  Introduced  by  defendant),  plain- 
tiff, suing  in  a  representative  capacity,  may 
recover  individually ;  where  a  lessor  sues  for 
the  rescission  of  the  lease  and  a  penalty  for 
delay  In  paying  the  rent,  though  his  prayer 
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be  not  allowed,  be  may  be  entitled  to  Judg- 
ment for  rent,  with  Interest;  wbere  a  privi- 
lege, not  claimed,  necessarily  results  from  de- 
fendant's admission  in  his  answer,  it  will  be 
allowed;  where  plaintiflF  claims  property  as 
owner,  a  privilege  may  be  allowed  him,  If 
proved  without  objection,  defendant  not  being 
surprised.  Cross  on  Pleading,  p.  97.  and  au- 
thorities there  cited. 

It  has  also  been  held,  in  cases  in  which  no 
admission  by  defendant  was  Involved,  that 
under  the  prayer  for  general  relief,  wbere 
defendant  was  sued  as  executor  on  notes  sign- 
ed by  him  as  such,  and  it  was  found  that 
be  bad  exceeded  his  powers  as  executor,  he 
might  be  condemned  individually;  where  a 
creditor  sued  to  annul  a  wife's  Judgment  the 
court,  with  the  necessary  evidence  before  It, 
would  amend  the  Judgment  of  separation  and 
adjust  the  respective  rights  of  the  parties, 
without  driving  them  to  further  litigation ; 
wbere,  In  an  action  on  account,  defendant 
was  credited  w.lth  notes  erroneously  supposed 
to  belong  to  blm,  Judgment  would  go  for  the 
whole  amount,  not  deducting  the  notes,  though 
the  reduced  amount  alone  was  claimed.  Id., 
p.  98. 

Whether  the  contract  here  sued  on,  as  in- 
terpreted by  plaintiff,  was  reasonable  or  un- 
reasonable, depends  on  circumstances  which 
are  not  fully  disclosed.  Defendant  owned 
what  It  hoped  might  prove  to  be  oU-bearlng 
land,  and  was  without  means  to  develop  It, 
and  up  to  November  24,  1904,  when  its  gener- 
al manager  proposed  to  plaintiff  that  be 
should  find  some  one  (preferably  the  Texas 
Company)  who  would  be  willing  to  take  that 
risk,  had  itself  failed  to  find  such  a  person. 
It  Is  conceded  (in  the  testimony)  that  In  or- 
der to  do  so  it  was  necessary  to  offer  from 
25  per  cent,  to  60  per  cent,  of  the  oil  that 
might  be  developed,  and,  so  far  as  we  can 
see,  it  could  have  made  no  difference  to  de- 
fendant whether  such  percentage  should  be 
given  to  the  lessee,  who  would  undertake  the 
development,  or  to  such  lessee  and  the  broker 
who  would  produce  him  together,  and  the 
amount  to  be  given  to  either  or  both  depend- 
ed upon  the  urgency  of  the  need,  which  may 
have  been  greater  or  less  as  the  danger  that 
the  lands  would  be  drained  by  wells  on  ad- 
Joining  lands  was  greater  or  less,  or  the  ne- 
cessities of  the  parties  Interested  were  great- 
er or  less. 

The  first  of  the  propositions  between  the 
Texas  Company  and  the  defendant  which 
the  latter  considered,  was  one  to  the  effect 
that  the  Texas  Company  should  be  allowed 
60  per  cent  of  the  oil  to  be  produced  by 
"gushers,"  and  say  84  per  cent,  of  that  to  be 
produced  by  pumping,  after  being  reimbursed 
the  original  cost  of  the  wells.  The  proposi- 
tion agreed  on  was  that  the  Texas  Company, 
after  being  reimbursed  the  original  cost  of 
the  wells,  should  be  allowed  70  per  cent,  of 
the  oil  to  be  produced  "all  around";  that 
Is  to  say,  from  gushers  and  pumping  alike. 
Whether,   before   the  Texas  Company   was 


found,  defendant  would  have  been  willing 
to  give  an  additional  percentage  for  Its  dis- 
covery, was  a  matter  for  its  officers  to  deter- 
mine. As  to  what  through  Its  officers,  it 
did  in  that  regard,  the  testimony  of  plain- 
tiff Is  as  follows,  to  wit:  At  one  time  he 
says: 

"Mr.  Gaffery,  Jr.,  told  me  that  if  I  would 
agree  to  bring  parties  to  lease  be  would  guaran- 
tee me  that  nis  company  would  pay  me  5  per 
cent,   commission   for  doing  so." 

At  another  time  he  says  that  he  told  the 
president  of  the  Texas  Company  that  Caf- 
fery  bad  guaranteed  him  "that  his  company 
would  pay  me  [blm]  5  per  cent  royalty."  At 
another  time  be  says  that  Caffery  said: 

"That  he  and  his  father  had  discussed  the 
commission  matter  •  •  •  and  that  in  case 
the  land  should  turn  out  to  be  oil-producing. 
It  would  make  a  large  amount  of  money  for 
me,  and  that  they  wanted  me  to  reduce  the 
5  per  cent  commission." 

And  at  still  another  time  be  says: 

"Mr.  Caffery,  Jr.,  had  a  thorough  understand- 
ing with  me  al>out  that  commission.  It  was 
confirmed  in  this  letter  [referring  to  his  letter 
of  February  20,  19041.  Before  that  when  I 
dealt  with  Mr.  Martel,  I  had  an  understand- 
ing with  iiim  of  10  per  cent  of  the  output  for 
commission,  and  Mr.  Caffery  was  also  aware 
of  that  and  told  me  he  wanted  me  to  reduce  my 
commission  to  6  per  cent,  and  I  agreed  to  it 

In  the  letter  referred  to  (written  by  bid) 
to  Caffery,  after  the  Interview  at  which  the 
commission  had  been  discussed,  and  which  he 
was  allowed  to  act  upon,  but  to  which  Caf- 
fery made  no  reply)  be  said : 

"My  commission  for  bringing  about  the  above 
deal  to  be  5  per  cent.,  and,  in  case  you  should 
have  to  make  concessions,  whereby,  for  your- 
self and  your  co-owners,  you  should  have  to 
take  less  than  25  per  cent  royalty,  then  I  am 
to  take  the  corresponding  decrease  in  the  amount 
of  my  commission,  which  is  to  come  out  of 
your  26  per  cent" 

It  will  be  remembered.  In  this  connection, 
that  under  the  deal  as  made  Caffery  and  bis 
associates  were  not  obliged  to  take  less  than 
25  per  cent  royalty,  but  received  a  royalty 
of  30  per  cent  "all  around." 

Mr.  J.  Sully  Martel,  testifying  as  to  what 
took  place  at  the  conference  of  March  29, 
1904,  says  that  the  party  went  to  dinner, 
leaving  the  stenographer  redrafting  the  pro- 
posed contract  with  the  Texas  Company, 
and  (to  quote  bis  language) : 

"When  we  came  back,  the  discussion  was  re- 
sumed. We  found  Mr.  Latreille  here,  and 
Mr.  Crusel  broached  the  subject  of  commission, 
and  it  was  then  that  Senator  Caffery  became 
very  indignant,  and  said  he  did  not  want  to 
pay  any  such  commission.  •  •  •  Mr.  Don 
Caffery,  Jr.,  retired  to  that  room  over  there, 
and  •  •  •  Mr.  Freeman  said  that  he  re- 
gretted the  misunderstanding,  •  •  •  and 
about  that  time  D.  Caffery,  Jr.,  and  Mr.  Crnsel 
came  back,  and  Crusel  said  to  Senator  Caffery 
that,  in  order  to  have  this  thing  go  through,  I 
am  willing  to  take  one-half  the  commission. 
•  •  •  Senator  Caffery  told  his  son  •  •  • 
that  Mr.  Freeman  had  just  told  him  that  Mr. 
Crusel  did  not  represent  the  Texas  Company, 
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and  that  they  did  not  bare  to  deal  throueh 
Crusel  with  the  Texas  Company.  Then  Mr. 
Oaffery,  Sr.,  declined  the  propositioa  of  Mr. 
Crusel  to  accept  2^  per  cent.*' 

At  another  place  be  says: 

"Mr.  Crusel  asked  him  [Senator  Oaffery] 
about  the  commission,  and  then  Senator  Cat- 
tery asked  him,  'What's  that?'  and  be  said, 
'Five  per  cent.'  Q.  And  then  it  was  that 
Senator  Caffery  became  indignant,  saying  that 
was  too  much?  A.  Yes,  sir;  he  became  in- 
dignant, and  refused  to  give  him  any  com- 
mission at  all." 

D.  CafCery,  Jr.,  as  we  have  already  seen, 
says: 

"The  idea  that  the  5  per  cent,  was  to  be 
upon  the  total  production  of  the  land  never 
occurred  to  me  until  after  the  suit  was  in- 
stituted. It  was  presented  to  me  when  Mr. 
Crusel  sent  me  his  contract  to  be  signed  [at 
some  time  subsequent  to  March  29, 19041.  But 
it  did  not  come  clearly  home  to  me  until  after 
the  institution  of  this  suit.  In  other  words, 
it  would  be  giving  Mr.  Crusel  one-sixth  of  the 
Houssieie-Latreille  Oil  Company's  royalty,  and 
I  am  sure  that  Mr.  Crusel  would  not  have 
dared  to  advance  any  aodi  proposition  as  that 
as  a  business  man." 

At  another  time  be  says  tbat,  wbilst  tbe 
letter  of  February  20tb  was  ambiguous  on 
the  subject  of  plalntlGTs  commission,  "there 
was  no  ambiguity  in  the  agreement." 

Upon  the  case  as  thus  presented,  In  the 
absence  of  any .  acquiescence  by  plaintiff  In 
the  construction  thus  placed  by  defendant's 
representative  on  the  supposed  contract,  and 
In  the  absence  of  any  better  defense  than 
nul  tlel  contract,  it  seems  to  us  that  tbe  court 
would  be  bound  to  give  judgment  for  plain- 
tiff, either  as  prayed  for  by  him,  or  upon  the 
basis  of  tbe  contract  as  set  up  In  the  testi- 
mony of  defendant's  principal  witness.  As 
tbe  matter  stands  (and  unless  there  be  a  bet- 
ter defense),  there  ls.no  altematlTe  to  the 
awarding  of  tbe  smaller  amount  accruing  to 
plaintiff  by  reason  of  bis  acquiescence  In 
such  construction. 

2.  There  is  no  specific  denial  in  the  plead- 
ings, or  In  the  testimony  adduced  on  behalf 
of  defendant,  of  the  authority  of  its  general 
manager  to  make  either  the  contract  alleged 
in  the  petition  or  that  set  up  by  blm  In  his 
testimony ;  and  no  suggestion  that  plalntltTs 
claim  could  be  defeated  or  tbat  defendant 
desired  to  defeat  It,  on  that  ground,  appears 
to  have  been  m^de  at  tbe  conference  of 
March  29th,  when  tbe  merits  of  the  claim 
were  discussed  by  a  majority,  not  only  of  de- 
fendant's board  of  directors,  but  of  Its  stock- 
holders. To  the  contrary,  In  addition  to  the 
testimony  of  the  general  manager  himself 
(quoted  in  the  statement  of  the  case),  be  was 
Interrogated  and  answered  as  follows: 

"Q.  Yon  conducted  a  great  deal  of  corre- 
spondence? You  and  Mr.  Martel  conducted  the 
correspondence?  A.  Yes.  sir.  O.  Yon  were 
acting  for  your  associates,  for  the  company, 
and  in  the  Interest  of  all  concerned?  A.  We 
were  all —  All  our  associates  wanted  develop- 
ment. Q.  And  you  were  seeking  it?  A.  Yes, 
sir.  Q.  They  took  no  active  interest?  Messrs. 
Houssiere  and  Lntreille  did  not  exert  tliem- 
selves?    A.  if  r.  Martel  and  I  were  the  active 


members  of  tbe  association.  Q.  And  then  sub- 
sequently you  were  general  manager  of  the 
company,  and  acted  in  that  capacity?  A.  Yes, 
sir.'*^ 

Under  the  circumstances  as  thus  disclosed, 
and  In  view  of  the  manner  In  which  tbe  af- 
fairs of  the  defendant  company  were  con- 
ducted, with  tbe  knowledge  and  acquiescence 
of  all  concerned,  we  should  consider  It  In- 
equitable to  bold  that  tbe  obligation  here 
sought  to  be  enforced.  Incurred,  as  probably 
most  of  tbe  obligations  of  the  company  were 
incurred,  without  formal  previous  action  by 
the  board  of  directors,  does  not  bind  the  de- 
fendant, even  If  the  action  of  its  general 
manager  In  the  premises  bad  not  been  sub- 
sequently ratified  by  the  corporation.  But 
there  can  be  no  doubt  tbat  defendant's  board 
of  directors,  in  formal  meeting,  authorized 
the  contract  with  tbe  Texas  Company,  and  in 
so  doing  accepted  and  appropriated  to  tbe 
use  of  the  company  tbe  results  of  the  plain- 
tiff's labor,  knowing  full  well  tbe  conditions 
upon  which  It  had  been  performed. 

This  court  has  recently  bad  occasion  to 
quote,  with  approval,  the  following  passage, 
applicable  to  tbe  situation  here  presented, 
from  a  prominent  writer  on  corporation  law, 
to  wit: 

"The  anthority  of  the  subordinate  agents  of 
a  corporation  often  depends  upon  the  course  of 
dealings  which  the  company,  or  its  directors, 
have  sanctioned.  It  may  be  established,  with- 
out reference  to  the  official  record  of  the  pro- 
ceedings of  tbe  board,  l>y  proof  of  the  usages 
wiiicb  the  company  has  permitted  to  grow  up 
in  its  business  and  of  the  acquiescence  of  tbe 
board,  charged  with  the  duty  ot  supervising 
and  controlling  the  company's  business."  Ber- 
lin V.  Cusachs,  114  La.  747,  88  South.  540. 

And  tbe  Supreme  Court  of  tbe  United 
States,  referring  to  tbe  matter  of  Irregular 
corporate  action,  has  said: 

"Courts  do  not  look  at  such  transactions  with 
the  microscopic  eyes  of  a  special  demurrer. 
*  *  *  The  transaction,  like  all  others,  was 
made  to  the  knowledge  of  the  trustees  indi- 
vidually, and  they  never  objected.  This  in- 
telligent acquiescence  was  a  binding  ratifica- 
tion." Creswell  v.  Lanahan,  101  U.  &  852, 
25  L.  Ed.  SSa 

Again : 

"When  a  contract  is  made  by  any  agent  of  • 
corporation,  in  its  l>ehalf  and  for  a  purpose 
authorized  by  its  charter,  and  the  corporation 
receives  tbe  benefit  of  the  contract  without  ob- 
jection, it  may  be  presumed  to  have  authorized 
or  ratified  the  act  of  its  agent"  Railway  Co. 
V.  Keokuk  &  Hamilton  Bridge  Co.,  181  U.  S. 
871,  »  Sup.  Ct  773  (33  L.  Ed.  157). 

And  again  our  predecessors  in  this  court 
have  said: 

"There  is  no  principle  better  settled  than  that 
he  for  whom  a  contract  has  been  made,  sub- 
ject to  his  ratification,  is  presumed  to  ratify  it, 
unless  he,  immediately  on  being  informed  there- 
of, repudiate  it."  Lartigue  v.  Peet  &  Another, 
5  Bob.  92. 

In  the  instant  case  the  defendant  accepted 
the  results  of  plaintiff's  service,  knowing  that 
be  had  rendered  them  upon  tbe  faltb  of  an 
obligation,  incurred  in  Its  name  and  behalf 
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for  his  compensation,  and  the  only  repudia- 
tion of  that  obligation  or  of  the  authority 
by  which  it  was  Incnrred  that  has  beea  at- 
tempted iB  that  which  Is  to  be  found  In  the 
argoment  of  defendant's  learned  counsel, 
predicated  on  the  "general  denial"  filed  as  a 
defense  to  this  suit  We  are  of  opinion  that 
the  obligation  was  anthorized  In  the  begin- 
ning, that  It  was  ratified  by  the  corporation 
In  the  receipt  and  «iJoyment  by  It  of  the 
consideration  therefor,  and  that  the  attempt- 
ed repudiation  for  want  of  anthorlty  in  the 
agent  Is  Ineffectual. 

The  amount  of  oil  received  by  defendant 
under  its  lease  to  the  Texas  Compan'y,  less 
the  amount  required  to  pay  Its  share  of  the 
cost  of  sinking  the  wells,  appears  to  have  been 
688,916.89  barrels,  and  the  value  ^  the  oil, 
at  the  date  of  the  trial  In  the  district  court, 
Is  shown  to  have  been  70  cents  per  barrel. 
Plaintiff  Is  therefore  entitled  to  Judgment 
for  29.346.84  barrels  of  oil  (being  6  per  cent 
of  686,916.89  barrels)  or  Its  value,  at  70  cents 
per  barrel,  say  $20,542.08. 

It  Is  therefore  ordered,  adjudged,  and  de- 
creed that  the  Judgment  appealed  from  be 
annulled,  avoided,  and  reversed,  and  that 
there  now  be  Judgment  for  plaintiff,  con- 
demning defendant  to  deliver  to  him,  as  his 
commission  upon  oil  received  by  defendant, 
op  to  February  1,  1908,  29,346.84  barrels  of 
such  oil,  and.  In  default  of  such  delivery 
within  30  days  from  the  date  at  which  this 
judgment  shall  become  final,  condemning  de- 
fendant to  pay  plaintiff  the  sum  of  $20,642.08, 
with  legal  Interest  from  said  date.  It  is  fur- 
ther decreed  that  plalntifTs  right  to  recover 
his  commission  on  oil  received  by  defendant 
since  February  1,  1908,  and  that  may  here- 
after be  received  by  defendant,  under  its 
contract  with  the  Texas  Company  of  March 
29,  1901,  be  reserve^.  It  Is  further  decreed 
that  defendant  pay  all  costs. 


(la  Llk  989) 
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HUMPHREY  V.  MIDinFF. 

In  re  OIL  OITr  IRON  WORKS,  Limited. 

(Supreme  Oonrt  of  Lonislana.     Jan.  18,  1909. 
Rehearing  Denied  Feb.  15,  1909.) 

1.  PsocKDTTBB— In   Oabnibhinq   Gabkibhee. 

Interrogatories  were  propounded.  They 
were  answered  by  an  officer  of  the  coiporation. 
They  were  not  satisfactorily  answered.  They 
were  sncceasfully  traversed. 

2.  GABIflBHlfENT   ({  87*)— UmCABNKD   SAI,ABT. 

Although  traversed  and  shown  incorrect. 
It  remained  that  the  plaintiff  [creditor}  was  not 
entitled  to  the  amount  claimea. 

rE!d.  Note. — For  other  cases,  see  Garnishment, 
Dec.  Dig.  t  87.*] 

&   GABRISHlOEnT  ({   110*)— UnBABKIO   SAI.ABT 

— Sbbvick. 

The  writ  of  garnishment  has  the  effect  of 
seizing  the  property  in  ease  at  the  date  of  the 
service,  and  it  does  not  reach  out  and  seize  un- 


earned salary  at  the  date  the  order  to  answer  is 
served. 

[Ed.  Note.— For  other  cases,  see  Garnishment, 
Cent  Dig.  |  231 ;   Dec.  Dig.  f  110.*] 

4.  Gaknishment  (i  164*)— Bvidknce— Debt. 

The  testimony  does  not  show  that  anytliing 
was  due  by  the  garnishee  at  the  date  the  pro- 
ceedings were  instituted  and  service  was  made. 

[Ed.  Note. — For  other  cases,  see  Garnishment, 
Cent  Dig.  i  302 ;   Dec.  Dig.  |  164.*] 

6.  AuTHOBiriES— Unbabnbd  Salabt. 

Decisicm  cited  by  plaintiff  considered  and 
distinguished  from  the  case.  The  salary  can- 
not be  reached  by  anticipation.  Worit  to  be 
performed  cannot  be  drawn  upon  through  pro- 
cess of  garnishment 
(Syllabos  by  the  Court) 

Action  by  A.  H.  Humphrey  against  H.  K. 
Mldklff.  Judgment  for  plaintiff,  and  the 
Oil  City  Iron  Worljs,  Limited,  was  garnished. 
Judgment  for  plaintiff  against  the  garnishee 
was  affirmed  by  the  Court  of  Appeal,  and 
the  Oil  City  Iron  Works,  Limited,  applied 
for  certiorari  or  writ  of  review.  Reversed, 
and  Judgment  against  plaintiff  annulling  the 
proceedings. 

Oline  &  Cline,  for  applicant  Oorham  ft 
Gorham  and  Williams  ft  Williams,  for  re- 
spondent 

BREAUX,  0.  J.  This  is  a  garnishment 
process,  in  which  the  plaintiff  seeks  to  hold 
the  garnishee  liable  for  an  amount  he  avers 
the  garnishee  owes  to  the  defendant 

The  facts  are  that  plaintiff  obtained  a 
judgment  against  the  defendant,  Mldklff,  and 
In  his  proceedings  to  garnishee  the  Indebted- 
ness he  alleged  that  he  propounded  interroga- 
tories to  the  defendant,  "the  Oil  City  Iron 
Works,  Limited,"  that  were  answered  by 
Mldklff,  secretary  of  the  company,  who  was 
defendant  In  the  original  suit  of  Humphrey 
V.  Mldklff,  In  which  a  judgment  was  render- 
ed against  the  latter  for  the  amount  which 
plaiutlff  seeks  to  recover  from  the  garnishee, 
alleged  debtor  of  Mldklff. 

He  was  not  a  disinterested  witness,  as  he 
was  the  judgment  debtor. 

Among  other  questions  propounded,  he 
was  asked  to  say  whether  defendant  paid 
him  (Mldklff,  secretary,  and  plalntllTs  debt- 
or) any  salary  for  his  services  to  the  com- 
pany. He  answered  briefly  enough,  "No," 
to  each  Interrogatory,  and  denied  all  indebt- 
edness of  the  company. 

Plaintiff,  on  rule  filed  by  him,  traversed 
the  answers,  and  on  the  trial  of  this  rule 
the  secretary  testified  substantially  that  he 
was  president  of  the  company  garnished, 
that  his  Indebtedness  to  the  company  was 
large,  and  that  In  accordance  with  an  agree- 
ment entered  Into  some  time  before  the  suit 
he  gave  his  services  to  the  company  and 
credited  his  indebtedness  to  the  compainy  at 
the  rate  of  $125  per  month,  less  bis  actual 
living  expenses,  that  at  the  date  of  the  serv- 
ice of  the  interrogatories  the  contract  was 
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In  force,  that  he  baa  never  received  any 
salary  from  the  company  except  In  accord- 
ance with  the  terms  of  the  contract,  that  his 
family  expenses  were  paid  directly  by  the 
company,  and  at  the  end  of  each  month  the 
balance  remaining  between  such  expenses 
and  the  credited  sum  of  $125  was  credited 
on  his  Indebtedness  to  the  company. 

The  alleged  agreement  was  a  subterfuge. 
It  had  not  been  entered  into  with  the  com- 
pany. 

The  testimony  on  the  traverse  impeaches 
the  answer  originally  given  by  plaiutlCt  In 
answer  to  the  interrogatories. 

The  contention  of  the  garnishee  Is  that 
the  company  cannot  be  held  liable  in  a  sum 
larger  than  the  amount  due  MldkUI,  def aid- 
ant, by  It,  the  garnishee,  at  the  date  of  the 
service  of  the  interrogatories,  or,  at  the  most, 
at  the  date  of  the  answers  of  the  garnishee. 

There  does  not  appear  to  have  been  due  to 
Midklff  anything  at  the  date  of  the  service. 
The  claim  is  exclusively  for  unearned  salary. 

The  district  court  decided  that  the  garnish- 
ee was  liable  for  the  amonnt  for  which  it 
became  indebted  to  the  defendant  after  the 
answers  had  been  made  to  the  Interrogatories 
and  up  to  the  time  of  the  trial  of  the  rule  to 
traverse. 

The  garnishee  does  not  state  that  the  an- 
swers were  originally  proper  answers.  The 
garnishee  company  concedes  their  Incorrect- 
ness. 

The  ground  of  the  garnishee  is  that  they 
cannot  be  penalized  by  rendering  a  Judg- 
ment for  a  larger  amount  than  that  due  at 
the  date  of  the  service  of  the  Interrogatories, 
and  that,  as  nothing  was  dne  at  that  date, 
plaintift  has  no  right  to  a  Judgment 

It  follows  the  decree  of  the  district  court 
.condemned  the  garnishee  to  pay  a  simi  which 
became  due  after  the  writ  of  garnishment 
had  been  served. 

The  Court  of  Appeal  affirmed  the  Judg- 
ment. 

The  usual  preliminary  order  was  Issued 
I . '  this  court  on  the  application  for  a  writ 
of  certiorari  and  review. 

The  case  is  now  t)efore  us  on  the  Issues  as 
made  up  between  the  parties  on  the  appllcat- 
tion. 

The  writ  of  garnishment  in  this  case  was 
Issued  in  aid  of  an  execution.  The  purpose 
of  plaintiCF  in  matter  of  this  writ  was  to 
seize  and  apply  to  the  payment  of  his  claim 
the  credits  of  the  debtor  in  the  hands  of  the 
garnishee  company.  The  petition,  moreov- 
er, indicated  that  it  was  the  Intention  to 
garnishee  the  amount  due  at  the  date  that 
the  writ  was  issued. 

In  the  petition  plaintiff.  Judgment  cred- 
itor, alleged  that  there  "was  in  possession  of 
or  under  the  control  of  the  Oil  City  Iron 
Works  Company,  Limited,  rights  or  credits 
belonging  to  the  defendant."    (Italics  ours.) 

This  referred  to  an  existing  right,  and  not 
one  to  be  earned  by  the  plaintiff  after  the 
petition  and  Interrogatories  had  been  served. 


If  the  plaintiff  be  held  to  bis  allegation,  he 
would  not  have  a  right  to  unearned  salary 
on  the  face  of  the  papers.  As  the  garnish- 
ee's answers  were  evasive  and  untrue.  It 
had  the  effect  of  driving  plaintiff  to  the  con- 
clusion, we  Imagine,  that  be  was  entitled 
to  the  amount  earned  after  the  interroga- 
tories had  been  served. 

Unearned  salary  does  not  come  within  the 
grasp  of  the  writ  of  garnishment,  issued  to 
have  salary  earned  retained  in  the  hands  of 
the  garnishee  for  the  benefit  of  the  cred 
itor. 

The  right  of  the  creditor  who  seeks  to  re- 
cover the  amount  of  wages  is  Ixed  from  the 
moment  the  garnishee  makeb  answer  to  the 
interrogatories.  The  writ  of  garnishment 
cannot  be  made  to  do  service  in  securing 
salaries  not  earned  at  the  time  of  the  serv- 
ice. If  it  could  be  held  otherwise,  the  writ 
might  be  held  in  suspense  over  the  debtor's 
bead  for  an  indefinite  time  while  he  is  at 
work. 

In  any  event,  the  garnishment  process 
should  not  be  used  as  an  agent  to  collect 
future  earnings.  That  Is  not  the  Intention 
of  the  law. 

We  have  examined  the  decisions  to  which 
learned  counsel  for  plaintiff  invited  our  at- 
tention. 

In  Buddig  V.  Simpson,  33  La.  Ann.  377,  it 
was  decided  that  property  of  the  debtor  fal- 
ling into  possession  of  the  garnishee  after 
notice  of  garnishment  is  affected  by  the 
seizure.  In  that  decision,  different  from  the 
present  case,  the  property  was  in  esse  at 
date  of  service. 

In  the  other  case  cited  the  raw  material 
in  esse  belonging  to  the  debtor  in  the  hands 
of  the  garnishee  was  seized. 

The  court  held  that  the  garnishee  must 
account  for  the  price  after  It  had  been  man- 
ufactured. 

This  is  an  extreme  case,  and  it  will  not 
always  meet  with  approval  as  a  precedent 

In  the  pending  case  It  Is  different    The' 
right  to  the  property  was  not  in  esse,  and 
the  whole  was  to  be  earned  by  human  labor. 

Another,  and  the  only  other,  decision  is 
not  as  to  the  page,  correctly  cited,  and  only 
figures  are  given. 

It  would  add  very  much  to  the  certainty 
of  finding  a  decision,  if  there  be  error  in  the 
reference  to  pages  in  writing  or  printing 
briefs,  if  the  title  of  the  case  were  inserted 
in  dtlng  It,  as  well  as  the  number. 

Plaintiff  can  gain  nothing  by  the  conten- 
tion that  he  was  entitled  to  have  the  Inter- 
rogatories taken  pro  confessis. 

Though  plaintiff,  according  to  article  264, 
Code  Prac,  successfully  contradicted  the  an- 
swers of  the  gamisiiee,  none  the  less  the  art- 
icle Interposes  its  authority,  and  fixes  the 
amount  of  the  liability  of  the  garnishee  to 
the  amount  proved  against  him. 

It  is  otherwise  if  he  falls  to  answer  at  alL 
Then  the  Interrogatories  are  taken  pro  con> 
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fessls,  and  the  party  t)ecomes  liable  for  the 
whole  amoiLDt  demanded.  Marks  r.  Rein- 
berg,  16  Xj&.  Ann.  349. 

Here  the  liability  falls  within  the  terms  of 
the  flrst-dted  articles  of  the  Code  of  Prac- 
tice. 

For  reasons  assigned,  and  the  law  and  the 
evidence  being  in  favor  of  the  garnishee,  it 
Is  ordered,  adjudged,  and  decreed  that  the 
judgment  of  the  Court  of  Appeal  be  avoided, 
annulled,  and  reversed.  It  is  further  order- 
ed, adjudged,  and  decreed  that  the  Judg- 
ment of  the  district  court  be  avoided,  an- 
nolled,  and  reversed.  It  is  further  order- 
ed, adjudged,  and  decreed  that  there  be 
Judgment  against  plaintiff,  annulling  all  pro- 
ceedings, «nd  that  he  pay  all  costs  of  all 
courts.  The  rule  nisi  Is  affirmed,  and  the 
-demand  of  applicant  Is  granted  and  made 
perpetual,  at  the  costs  of  A.  H.  Humphrey, 
plalntlfT,  respondent 

(122  La.  M5) 

No.  17,257. 

HIOKMAN  V.  WASHINGTON. 

(Supreme  Ooart  of  Louisiana.    Feb.  1,  1909.) 

1.  Vbndob  and  Pukchaseb  (S  44*)— Rescis- 
sion OF  Sale— LesioN  Beyond  Moiett. 
This  action  is  to  rescind  a  sale  "for  lesion 

beyond  moiety."  The  district  conrt  set  aside  the 

sale.    Held  error. 
[Ed.  Note.— For  other  cases,  see  Vendor  and 

Purchaser,  Dec  Dig.  f  44.*] 

-i.  Vendob  and  Pubchaseb  (I  44*)— Rescis- 
sion OF  Sale— BuBDEN  of  Pboof. 

The  judge's  estimate  of  the  value  of  the 
property,  under  bis  appreciation  of  the  evidence, 
was  too  high.  The  burden  was  on  the  vendor 
to  prove  lesion  beyond  moiety  by  evidence  pe- 
caliarly  strong  and  convincing,  and  of  such  a 
nature  as  to  exclude  speculation  and  conjecture. 
(Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Dec  Dig.  {  44.*] 

(Syllabus  by  the  Court,) 

Ai^>eal  from  Sixteenth  Judicial  District 
•Court  Parish  of  St  Landry;  Edward  Tay- 
lor Lewis,  Judge. 

Action  by  George  W.  Hickman  against 
Mary  Stella  Washingtcm.  Judgment  for  plain- 
tiff, and  defendant  appeals.  Reversed,  and 
salt  dismissed. 

John  Nash  Ogden  and  Gilbert  Louis  Du- 
pre,  for  appellant  Garland  &  Harry,  for  ap- 
pellee. 

Statement  of  the  Case. 

NICHOLLS,J.  The  plainticr  alleged:  That 
on  the  Ist  day  of  April,  1907,  Kenneth  Bail- 
lio.  of  whose  succession  he  was  the  adminis- 
trator, sold  to  Mary  Stella  Washington,  then 
a  feme  sole,  but  at  the  Institution  of  the  suit 
the  wife  of  Benjamin  Strieljney,  by  act  un- 
der private  signature  authenticated  on  the 
same  day  by  Lucius  Dupr6,  notary  public, 
and  duly  recorded,  certain  property  describ- 
ed in  the  petition.     That  the  consideration 


of  said  sale  was  the  sum  of  $1,800,  of  which 
$200  was  paid  In  cash,  and  for  the  balance 
said  purchaser  executed  eight  promissory 
notes,  secured  by  mortgage  and  vendor's  priv- 
ilege on  the  land  so  sold,  and  maturing  six, 
seven,  and  eight  years  from  date,  each  for 
the  sum  of  $200,  and  bearing  8  per  centum 
interest  from  maturity  until  paid,  which, 
after  being  signed  by  Mary  Stella  Washing- 
ton, vendor  acluiowledges  to  have  received. 
That  none  of  said  notes  are  yet  due;  but 
notwithstanding  that  none  of  them  have  ever 
been  paid,  said  notes  are  now  in  the  posses- 
sion of  said  vendee,  Mary  Stella  Washington, 
who  took  Illegal  possession  thereof  after  the 
death  of  said  Kenneth  Baillio,  and  refuses 
to  deliver  to  your  petitioner  possession  of 
said  notes,  which  are  still  the  property  of 
the  estate  of  said  decedent 

That  the  property  sold  by  said  decedent 
and  herein  described,  for  and  In  considera- 
tion of  the  sum  of  $1,800,  was  fully  worth, 
at  the  time  it  was  so  sold,  the  sum  of  $4,200, 
or  more  than  twice  the  amount  for  which 
it  was  sold.  That  said  sale  should  be  re- 
scinded, annulled,  and  set  aside  for  lesion  be- 
yond moiety,  upon  petitioner  reimbursing  to 
said  vendee  the  amount  of  $2(X)  paid  by  her 
as  aforesaid. 

That  he  cannot  tender  the  notes  executed 
by  the  vendee  herein  in  payment  of  said 
property,  because  of  their  Illegal  detentlcm 
by  said  vendee.  That,  In  the  event  said  sale 
be  not  rescinded  and  annulled  for  lesion  be- 
yond moiety,  then  and  In  that  alternative 
petitioner  avers  'that  said  notes  as  herein 
above  referred  to  have  never  been  paid  and 
are  styi  due;  that  at  the  death  of  said  de- 
cedent who  some  time  prior  to  his  death 
had  a  room  at  the  house  of  the  defendant 
herein,  where  be  was  in  the  habit  of  going, 
said  notes  were  Illegally  taken  possession  of 
by  said  defendant,  who  refuses  to  deliver 
the  same  to  petitioner;  that  said  defendant 
has  paid  no  part  of  said  notes,  and  still  re- 
tains Illegal  possession  of  the  same,  not- 
withstanding amicable  demand;  and  peti- 
tioner was  entitled  to  demand  and  recover 
possession  of  said  notes. 

In  view  of  the  premises,  petitioner  prays 
that  said  Mary  Stella  Washington,  wife  of 
Benjamin  Strlckney,  and  said  Benjamin 
Strickney,  Individually  and  to  authorize  his 
said  wife,  both  residents  of  St  Landry  par- 
ish, be  cited;  that  there  l>e  Judgment  in  fa- 
vor of  petitioner  and  against  said  defendants, 
rescinding  and  annulling  the  sale  made  by  the 
late  Kenneth  Baillio  on  the  1st  day  of  April, 
A.  D.  1907,  of  the  property  described,  upon 
plaintiff  paying  to  her  the  sum  of  $200,  the 
amount  paid  by  her  in  cash  as  part  consid- 
eration of  the  purchase  price  of  said  prop- 
erty, and  the  cancellation  of  the  notes  execut- 
ed by  her,  and  ordering  and  directing  said  de- 
fendants to  deliver  to  petitioner  possession  of 
said  property. 
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In  the  event  said  contract  of  sale  be  not 
rescinded  and  annulled  as  herein  set  forth, 
then  and  in  that  event  petitioner  prayed  that 
there  be  Judgment  decreeing  said  notes  to 
be  the  property  of  the  estate  of  said  Bailllo, 
and  ordering  and  directing  said  defendants 
to  deliver  to  petitioner  possession  of  said 
notes,  to  be  collected  in  due  course  of  admin- 
istration, and  in  the  event  said  notes  be  de- 
stroyed, or  not  produced,  that  petitioner  be 
.reserved  the  right  to  proceed  on  said  notes  as 
on  lost  notes.  Petitioner  further  prayed  for 
costs  and  for  all  general  relief. 

Defendant  excepted  that  plaintUTs  petition 
disclosed  no  cause  of  action;  but,  if  it  did 
(which  he  denied),  plaintiff  was  estopped  from 
prosecuting  this  action  In  the  manner  and 
form  herein  sought  to  be  done;  that  as  ad- 
ministrator of  the  estate  he  represents  be 
caused  to  be  inventoried  as  the  property  of 
said  succession  the  notes  In  suit,  claiming 
their  ownership  and  in  this  way  affirming  the 
Mile ;  that  he  cannot  now  be  permitted  to  dis- 
avow ownership  of  said  notes  and  shift  his 
position  to  a  contrary  one. 

In  view  of  the  premises,  exceptor  prays  for 
maintenance  of  this  exception  and  for  dis- 
missal of  this  suit,  at  plaintUTs  costs,  and 
for  general  relief. 

This  exception  being  overruled,  defendant 
answered.  After  pleading  a  general  denial, 
defendant  admitted  the  purchase  of  the  prop- 
erty in  salt,  and  the  payment  of  $200  on  ac- 
count of  the  price,  as  is  therein  set  out,  and 
the  execution  of  her  notee  for  the  credit  por- 
tions, but  specially  denied  that  she  lll^ally 
took  possession  of  the  notes  then  in  her  pos- 
session, or  that  she  illegally  detained  the 
same,  and  averred  that  the  allegations  In  said 
petition  to  this  effect  were  without  founda- 
tion In  fact;  that  the  deceased  handed  to  her 
in  person  the  said  notes,  at  the  time  stating 
to  respondent  they  were  paid;  that  respond- 
ent never  questioned  for  a  moment  this  dec- 
laration of  the  said  deceased,  other  than  to 
ask  him  what  else  was  to  be  done  in  relation 
thereto,  when  he  replied,  "Nothing,  beyond 
the  cancellation  of  the  mortgage  which  was 
given  to  secure  their  payment,"  which  mat- 
ter he  would  himself  attend  to. 

In  view  of  the  premises,  respondent  prayed 
for  maintenance  of  the  sale  made  to  her  by 
the  said  deceased,  Kenneth  Bailllo,  and  to  be 
hence  dismissed,  with  costs,  and  for  general 
reUef. 

The  district  court  rendered  Judgment  de- 
creeing that  the  contract  of  sale  entered  into 
by  the  late  Kenneth  Bailllo  and  the  defoid- 
ant  herein,  on  the  1st  day  of  April,  A.  D. 
1907,  of  the  property  herein  described,  be  an- 
nulled, rescinded,  and  set  aside,  upon  the 
plaintiff  herein  paying  to  the  defendant  the 
sum  of  $200,  and  that  the  notes  executed  by 
said  defendant  for  the  unpsUd  balance  of  the 
purchase  price  of  said  property,  be  canceled 
and  annulled,  and  the  mortgage  securing  the 
same  be  effaced  from  the  mortgage  records  of 


this  parish;  that  defendant  deliver  to  the 
plaintiff  herein  possession  of  the  property  de- 
scribed in  said  contract  of  sale,  to  be  by  him 
disposed  of  in  due  course  of  the  administra- 
tion of  said  estate  of  the  late  Kenneth  Bailllo. 

It  further  ordered  that  defendant  pay  all 
costs  of  this  suit,  to  be  taxed. 

The  district  Judge  assigned  written  rea- 
sons for  his  Judgment  The  following  Is  an 
extract  taken  from  these  reasons: 

"From  the  circumstances  attendine  the  sale 
of  this  property,  and  the  rather  peculiar  condi- 
tions under  wbi<±  the  defendant  alleges  to  have 
acquired  possession  of  the  notes  executed  by  her 
in  consideraticm  of  the  credit  portion  of  her 
purchase,  the  court  la  free  to  admit  that  had 
the  issue  been  thus  presented,  it  would  have 
considered  said  transaction  In  the  light  of  a 
donation  subject  to  nullity  for  want  of  form. 

"But  by  the  pleadings  the  issue  presented 
must  he  limited  to  a  rescission  of  the  contract 
for  lesion  bevood  moiety;  and  for  a  proper 
judicial  conslaeratlon  of  that  issue  the  contract 
must  be  treated  as  a  real  contract,  and  that  it 
is  what  it  purports  to  be— a  sale. 

"Viewing  the  issues  from  this  standpoint,  the 
court  is  confronted  with  three  cardinal  prin- 
ciples governing  actions  of  rescission  of  con- 
tracts of  sale  for  lesion  beyond  moiety. 

"First  Where  the  vendor  has  been  aggrieved 
for  more  than  half  of  the  value  of  the  imDMv- 
able  estate  b^  bim  sold,  he  has  the  right  to  de- 
mand a  rescission  of  the  sale.  Oiv.  Code,  art 
2589. 

"Second.  To  ascertain  whether  there  is  lesion 
beyond  moiety,  the  immovable  must  be  esti- 
mated according  to  the  state  in  which  it  was 
and  the  value  whidi  It  had  at  the  time  of  the 
sale.     Civ.  Code,  art  2690. 

"Third.  The  proof  of  the  value  of  the  prop- 
erty at  the  time  of  the  sale,  to  sustain  an  ac- 
tion of  lesion,  must  be  strong  and  satisfactory. 
Beale  v.  Ricker,  7  Ia.  Ann.  667 ;  Demaret  v. 
Hawkins,  8  La.  Ann.  4S4;  Parker  v.  Talbot 
37  La.  Ann.  22. 

"Applying  these  principles  to  the  case  at  bar, 
the  court  has  reached  the  following  conclusions: 

"The  circumstance  that  the  deceased  vendor 
was  in  the  habit  of  visiting  the  house  of  the 
vendee  weekly,  though  their  social  status  dif- 
fered so  widely,  and  his  peculiar  conduct  with 
reference  to  the  notes  executed  by  the  vendee, 
convinces  the  court  that  the  vendor,  by  reason 
of  some  weakness  not  disclosed  by  the  evidence, 
was  imposed  upon  to  the  extent  of  selling  his 

Froperty  at  a  price  far  less  than  its  real  ralne: 
t  becomes,  therefore,  now  the  duty  of  this  court 
to  ascertain  how  far  the  evidence  adduced  in 
behalf  of  the  plea  of  lesion  sustains  the  demand 
of  the  i^aintiff  that  the  sale  he  rescinded,  be- 
cause the  value  of  the  property  at  the  time  of 
the  sale  was  more  than  double  the  amount  men- 
tlooed  as  the  consideration  in  the  deed. 

"Summarizing  the  testimony  of  the  various 
witnesses  sworn  in  behalf  of  the  plaintiff,  the 
court  comes  to  the  conclusion  that  the  value 
of  the  property,  before  the  Improvements  were 
placed  thereon,  in  so  far  as  the  50-arpent  tract 
is  concerned,  be  fixed  at  $50  per  arpent,  or 
$2,600,  apart  from  the  improvements,  and  that 
the  Improvements,  completed  hut  a  few  days 
prior  to  the  sale  at  a  cost  of  $1,750,  would 
scarcely  be  considered  to  be  worth  less  than 
$1,000,  which,  together  with  the  woodland  men- 
tioned in  the  deed,  and  shown  to  be  worth  $120. 
makes  an  aggregate  value  of  $3,620. 

"But,  assuming  that  the  value  of  the  property 
described  as  the  50-arpent  tract  should  be  es- 
timated at  $40  per  arpent  and  the  improve- 
ments thereon,  due  to  the  fact  that  they  had 
just  been  completed  at  the  contract  price  r>f 
$1,750,  at  $1,500,  as  fixed  by  the  defendflnt'u 
witness  Thibodaux,  and  the  woodland  at  $120^ 
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the  court  finds  that  atlll  the  real  valne  of  the 
pn^rty  is  more  than  double  the  price  mention- 
ed in  the  deed. 

"The  coart,  therefore,  is  of  opinion  that  the 
contract  of  saie  of  the  property  herein  described 
should  be  annulled,  rescinded,  and  set  aside, 
upon  the  plaintiffs  paying  to  the  defendant  the 
sum  of  $200,  the  amount  mentioned  in  the  deed 
as  ba\dng  been  paid  by  the  defendant  in  cash 
<m  day  of  sale." 

Defendant  has  appealed. 

Opinion. 

Tbe  present  action  is  one  for  rescission  of 
a  contract  of  sale  from  Kenneth  Balllio  to 
tbe  defendant,  Mary  Stella  Washington,  a 
feme  sole,  on  tbe  ground  of  a  lesion  beyond 
moiety. 

Tbe  action  Is  not  brought  by  the  vendor 
himself,  but  by  the  administrator  of  his  suc- 
cession. The  trial  judge  was  evidently  dis- 
posed to  consider  the  act  between  tbe  par- 
ties "In  tbe  light  of  a  donation  subject  to 
nullity  for  want  of  form,"  but  declared  that 
"by  reason  of  the  pleadings  be  had  to  deal 
with  It  as  a  real  contract,  and  that  It  was 
what  It  purported  to  be — a  sale." 

Acting  from  that  standpoint,  be  rescinded 
tbe  sale  upon  application  of  the  testimony 
adduced  on  tbe  trial,  as  be  appreciated  its 
welgbt,  to  tbe  law  govemlng  actions  for  re- 
scission of  sales  for  lesion  beyond  moiety 
embodied  In  articles  2589  and  2S90  of  tbe 
CItU  Ck)de.  He  recognized  that,  as  announ- 
ced In  Beale  v.  Rlcker,  7  La.  Ann.  667,  De- 
maret  t.  Hawkins,  8  La.  Ann.  484,  and  Park- 
«r  T.  Talbot  37  La.  Ann.  22,  tbe  evidence  In 
support  of  the  right  to  a  rescission  must  be 
strong  and  satisfactory. 

The  last  expression  of  opinion  by  this  court 
on  that  subject  will  be  found  In  Succession 
of  Witting,  121  La.  501,  46  South.  606,  and 
Girault  V.  Feucbt,  120  La.  1070,  46  South. 
26.  In  the  first  of  these  two  mentioned  cas- 
es tbls  court  declared  that: 

"The  burden  is  on  the  vendor  to  prove  lesion 
beyond  moiety  by  evidence  peculiarly  strong  and 
convincing,  and  of  such  a  nature  as  to  exclude 
speculation  and  conjecture.  The  highest  esti- 
mation, under  the  rule  cannot  be  adopted  as 
the  true  measure  of  value.  The  court  referred, 
in  making  this  declaration,  to  a  prior  announce- 
ment to  the  same  effect  in  Girault  v.  Feucht." 

In  tbe  present  Instance  tbe  property  was 
imquestlonably  sold  to  the  defendant  for  a 
price  below  Its  actual  value:  but,  unless  and 
antU  It  has  been  shown  that  the  price  stipn- 
Isted  falls  short  of  tbe  actual  value  of  tbe 
property  to  the  extent  required  by  law  to 
raise  the  presumption  of  fraud,  that  presump- 
tion does  not  arise. 

Defendant's  counsel,  referring  to  Mr.  Ball- 
lio, urge  that: 

"The  vendor  was  an  able  man  and  a  tfreat 
lawyer  as  well.  For  years  he  stood  in  the  front 
rank  of  the  profession,  and  this  fact  entitles 
us  to  presume  that  he  knew  what  he  was  doing 
when  he  disposed  of  the  property  for  $1,800. 
Pertain  it  is  he  was  not  being  imposed  upon." 


We  have  no  Idea  that  Mr.  BalUlo  would 
have  brought  this  suit  himself;  but  It  Is 
brought  by  bis  administrator,  whose  right 
to  bring  It  Is  not  disputed.  Should  be  have 
sustained  his  demand  by  sufficient  evidence 
under  the  rule  announced  in  Succession  of 
Witting,  tbe  judgment  appealed  from  will 
necessarily  have  to  be  affirmed. 

We  have  examined  tbe  evidence  with  care 
with  reference  to  that  rule.  The  estimates 
of  the  value  as  made  by  tbe  trial  judge,  upon 
testimony  of  character  proverbially  uncer- 
tain, pass  the  legal  deficiency  line  by  an  ex- 
ceedingly narrow  margin;  but  those  estl- 
mates  themselvM  are  too  high  under  tbe  evi- 
dence. 

For  tbe  reasons  herein  assigned.  It  is  or- 
dered, adjudged,  and  decreed  that  the  judg- 
ment appealed  from  be,  and  the  same  is,  an- 
nulled, avoided  and  reversed,  and  {dalntUTs 
suit  la  dismissed,  at  his  costs. 


(122  La.  HI) 

No.  17,041. 

Succession  of  WATT. 

(Suptems  Court  of  Louisiana.'   May  2S,  1908. 

On  the  Merits,  Jan.  18,  WOO.) 

On  Motion  to  Dismiss. 

1.  Application    fob   ADDinoNai.  Tub  to 

COMPLETC  TBANSOBIPT. 

The  application,  with  the  clerk's  certificate, 
for  further  time  within  which  to  file  the  tran- 
script of  appeal,  was  received  and  filed. 

2.  Appeax.  and  Ebbob  (g  596*)— PBOCCEDINaS 
FOB  Tbansfeb— Makino  OF  Tbanscbipt— 
Time  fob— Extension. 

On  the  first  day's  session  thereafter  tbe 
coDrt  acted  upon  the  application.  Tbe  delay  is 
computed  from  the  day  that  the  ai^Ucation  was 
filed. 

The  transcript  was  filed  in  time. 

[Ei.  Note.— For  other  cases,  see  Appeal  and 
Brror,  Cent  Dig.  {  2626;   Dec.  Dig.  »  596.*] 

On  tbe  Merits. 

3.  Appeai.  and  Exbob  (|  796*)— Disiussai.  or 
Copbt's  Own  Motion— Gbounds. 

The  appeal  will  not  be  dismissed  ex  pro- 
prio  motn,  save  for  very  good  reasons  in  the 
mind  of  the  court. 

FEM.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.Dig.  ft  3137-S141 ;  Dec;  Dig.  i  792.*] 

4.  Aobskkent  Akono  Heibs. 

The  heirs  undertook  to  settle  their  differ- 
ences regarding  their  respective  shares.  Agree- 
ments were  entered  into,  to  whidi  they  are  held, 
and  which  restrict  the  Issues  to  an  amoant 
stated. 

n.    EXECtTTOBS  AND  ADMINISTRATOBS  (|  606*)— 

FiNAi  Accounting  —  Dvidbnck  —  Smn- 

cibncy. 

The  ex  parte  letters  contain  nothing  of  a 
convincing  character.  The  other  testimony,  aft- 
er these  many  years,  is  hot  certain  as  to  facts 
and  throws  very  dim  light  upon  the  issues.  It 
presents  nothing  sufficient  upon  which  to  predi- 
cate a  judgment. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  |  2177:  Dec. 
Dig.  S  50C.*] 
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6.  EXECtTTORS  AND  Adkinistbatobs  (§  506*)— 
B^RAL   ACCODNTINQ — OBJCOTIONB  —  BUBDEN 

or  PEOor. 

There  is  a  dearth  of  pleading  and  of  proof. 
It  was  incambent  upon  opponents  to  prove  their 
demand. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Adminlstratois,  Cent.  Dig.  H  2170-2175; 
Dec.  Dig.  §  506.*] 

7.  CORROBOBATION    AOAIRST   OPPONENTS. 

The  transactions  of  years  ago,  although 
shown  only  by  ex  parte  statements,  have  a  ten- 
dency to  confirm  certain  testimony  of  oppo- 
nents' only  witness  against  their  position  as  op- 
ponents. 

8.  Descent  awd  DiBTRiBrrriON  (S  109*)— Col- 
I.ATION— Persons  I>iabi,e  to  Make. 

There  is  reason  to  infer  that  the  father  of 
the  claimants  (opponents)  had  received  his  inbei> 
itance.  If  he  had  not,  the  situation  does  not 
enable  them  to  insist  upon  collation. 

[Ed.  Note.— Kor  other  cases,  see  Descent  and 
Distribution,  Cent  Dig.  H  419,  420;   Dec  Dig. 

9.  Appeal  and  Error  (J  170*)— Presenta- 
tion and  Reservation  of  Grounds  of  Re- 
view—Questions  Not  Considered  Below— 
Prescription. 

If  opponents  are  entitled  to  anything,  it  is 
as  creditors.  Their  claim  from  that  point  of 
view  is  prescribed. 

[Bid.  T^ote. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S  1033 ;   Dec  Dig.  {  170.*] 

(Syllabus  by  the  Court.) 

Ai^al  from  Civil  District  Court,  Parish  of 
Orleans ;  Thomas  C.  W.  Ellis,  Judge. 

In  the  matter  of  the  succession  of  Mrs. 
H.  L.  Watt  From  a  Judgment  rejecting  the 
demand  of  certain  heirs,  and  ordering  that  a 
certain  sum  left  on  deposit  be  distributed 
among  other  heirs,  John  Watt  and  others 
appeal.    Amended,  and,  as  amended,  affirmed. 

Dlnkelsplel,  Hart  &  Davey,  for  appellants. 
Benjamin  Rice  Forman  and  Horace  Rob- 
erts, for  appellees  Lewis  and  the  Howcott 
children.  Cage,  Baldwin  &  Crabltes.  for  ap- 
pellees Wheeler  children. 

On  Motion  to  Dismiss  the  Appeal. 

BREAUX,  C.  J.  The  appeal  was  return- 
able here  on  March  16,  1908. 

On  that  day  the  time  was  extended  by  the 
conrt  to  the  6th  of  April. 

On  the  6th  of  April  appellant  presented  a 
motion,  with  accompanying  affidavit  of  the 
clerk  of  the  district  court,  setting  out  that 
additional  time  (15  days)  was  necessary  to 
enable  blm  to  complete  the  transcript 

This  motion  was  filed  by  the  clerk  of  this 
oourt,  as  is  usual,  at  the  time  it  was  pre- 
sented. 

On  the  13th  of  the  month  of  April  the  mo- 
tion was  called  in  open  court  and  the  15 
days'  delay  applied  for  was  granted. 

As  the  court  was  not  in  session,  no  action 
could  be  taken  in  court  before  the  last-men- 
tioned date. 

The  question  is  whether  filing  the  applica- 


tion for  time  within  which  to  prepare  th« 
transcript  In  the  clerk's  office  and  bringing 
the  motion  to  the  clerk's  attention  as  one  to 
be  acted  upon  in  open  court  was  sufficient  to 
obtain  the  delay. 

In  the  case  which  counsel  for  appellee 
cites  in  support  of  bis  motion  to  dismiss  the 
appeal  the  legal  delays  had  already  elapsed 
and  it  follows  that  the  time  within  which  to 
apply  for  delay  bad  already  expired. 

It  is  not  the  case  here. 

The  application  was  timely,  but  it  bad  not 
been  acted  upon  by  the  court,  as  it  was  not 
In  session. 

The  following  is  in  point: 

"The  court  was  not  in  session.  The  applica- 
tion  was  received  and  filed  later.  On  the  first 
day's  session,  the  court  acted  upon  the  applica- 
tion aud  computed  the  delay  from  the  day  that 
the  application  was  filed." 

In  other  words,  the  court  declined  to  dis- 
miss the  appeal  on  a  motion  similar  to  the 
one  filed  by  the  appellee  in  this  case.  State 
ex  rel.  Falrcblld  v.  Stillman,  31  La.  Ann.  162; 
Chretien  v.  Polncy,  33  La.  Ann.  132;  La- 
croix  T.  Bonln,  33  La.  Ann.  119. 

For  reasons  stated,  the  motion  is  over- 
ruled. 

On  Application  to  Dismiss  the  Appeal. 

The  appellees  in  their  brief  on  other 
grounds  urge  that  the  order  of  appeal  is 
not  such  as  required  and  that  the  appeal 
bond  is  fatally  defective. 

The  complaint  is  that  the  appeal  was  tak- 
en by  John  Watt  "and  others,"  not  named  in 
the  motion  or  bond. 

No  motion  has  been  made  to  dismiss  the 
appeal  upon  that  ground.  There  was  a  mo- 
tion Interposed  for  the  purpose  of  amending 
the  Judgment  upon  another  ground,  which  ia 
now  before  us. 

In  any  case,  whether  the  "and  others"  In- 
clude the  four  heirs  or  not,  the  appeal  of 
John  Watt  la  before  us.  No  motion  belnft 
made  to  dismiss,  we  still  have  the  Issues  be- 
fore us  for  decision.  State  t.  Celiac,  45  La. 
Ann.  27,  12  South.  119. 

There  was  an  agreement  entered  into  be- 
tween counsel  to  the  end  of  reducing  the 
bulklness  of  the  transcript,  and  In  order  that 
the  clerk  would  copy  only  such  documents  as 
are  needful  to  a  decision  of  the  Issues.  It 
is  as  broad  as  any  agreement  of  the  kind  can 
be  made.  It  has  the  appearance  of  conda- 
Blveness  as  relates  to  the  appeal  Itself. 

The  appellees  must  aver  specially  the  in- 
formality in  the  order  of  the  appeal  or  in 
the  bond.  The  grounds  to  dismiss  will  not 
be  supplied  by  the  court  on  suggestion  in 
the  brief,  particularly  when  the  parties  liave 
entered  Into  an  agreement  to  facilitate  the 
appeal ;  and,  besides,  the  appellee  without  tb€ 
least  reserve  moved  to  amend  the  Judgment 
As  he  asks  for  the  amendment  of  the  judg- 
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ment.  he  has  scant  gronnd  to  ask  for  the  dis- 
missal of  the  appeal. 

The  court  In  substance  hdd  that  there 
must  be  a  ^>eclal  plea  filed  to  dismiss,  to 
Justify  a  dismissal  of  the  appeal  on  the  ground 
stated  in  this  case.  State  t.  Callac,  45  La. 
Ann.  27,  12  South.  119;  Webb  ▼.  Keller,  39 
La.  Ann.  66,  1  South.  423. 

We  therefore  take  ap  the  statement  of 
tactB. 

Statement  of  Facts— On  the  Merita. 

The  pnrpoee  of  this  suit  Is  to  have  It  de- 
termined who  Is  entitled  to  $6,000,  not  yet 
disposed  of,  forming  part  of  the  assets  of  the 
■ncceesion  of  the  late  Mrs.  Harriet  L.  Watt 

Four  of  the  heirs  of  the  late  Charles  B. 
Watt,  who  was  her  son,  dalm  the  whole 
amoont.  In  oppoeltlon  to  the  dalm  of  other 
hdrs. 

Mrs.  Harriet  L.  Watt  died  in  the  year  1900. 
A  few  days  after  her  death  her  succession 
was  opened.  An  Inventory  was  taken  the 
same  year,  showing  assets  to  the  amount  of 
123,700.92.  She  left  a  will.  With  the  excep- 
tion of  a  few  special  legacies,  she  left  her 
property  to  her  children,  all  of  whom  were 
grown  at  the  time. 

The  heirs  were  to  receive  under  the  will 
equal  portions,  per  stirpes,  and  not  per  capita. 

Mrs.  Harriet  B.  Watt,  her  daughter,  wife 
of  Charles  J.  Lewis,  was  named  executrix  of 
the  wiU.  She  qualified  and  administered  the 
property. 

The  predeceased  husband  of  Mrs.  Harriet 
U  Watt,  to  wit,  John  Watt,  also  left  a  will, 
dated  March,  1867,  bequeathing  his  property 
to  his  wife  and  his  five  children. 

The  children  were  Eliza  De  Lesane,  Anne 
Louisa  Clarlsa,  Harriet  Emily,  Edith,  and 
Charles  B.  Watt,  when  the  father  died  in 
theeO's. 

In  this  will  the  testator  named  his  son, 
Charles  B.  Watt,  and  others,  his  executors, 
and  named  this  son  his  residuary  legatee, 
after  having  disposed  of  nearly  all  of  his 
property  to  his  children,  the  daughters  named 
In  the  will. 

Anne  Loalsa  Clarlsa  Watt,  also  a  major, 
died  some  years  afterward.  Her  succession 
was  never  opened. 

In  the  year  1882  Robert  J.  Lewis  sold  the 
ondlvlded  half  of  a  cotton  press  and  Its  ap- 
purtenances to  William  Lynd  for  an  amount 
over  $50,000.  Part  of  the  consideration  was 
Itald  cash.  In  satisfaction  of  the  remainder 
of  the  price,  the  property  remained  mortgag- 
ed in  favor  of  Mrs.  Harriet  L.  Watt  and  of 
her  daughter,  Mrs.  Lewis. 

The  amount  doe  to  the  daughter,  who  had 
departed  this  life,  was  $24,000.  The  indebt- 
edness to  her  dated  from  the  year  1877.  The 
remainder,  also  secured  by  mortgage  on  the 
cotton  press,  was  due  to  the  mother. 

The  Watt  claims  in  matter  of  this  sale  at 
this  time  were  represented  exclusively  by 
Mrs.  Harriet  L.  Watt  and  Hattle  Watt,  wife 
of  Lewis.    None  of  the  heirs  (except  Mrs. 
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Lewis)  signed  the  deed.  The  name  of  Anne 
Louisa  Clarlsa  Watt  appears,  as  before  stat- 
ed; but  the  deed  was  signed  exclusively  by 
the  persons  Just  named.  Anne  had  departed 
this  life,  as  before  stated. 

In  the  year  1886,  before  Andry,  notary  pub- 
lic, William  Lynd,  Jr.,  sold  the  property  that 
he  had  bought  from  Henry  N.  Lewis  in  1882 
back  to  Mrs.  Harriet  L.  Watt,  widow  of  John 
Watt,  and  Mrs.  Harriet  Emily  Watt,  the  par- 
ties before  named. 

The  four  mortgage  notes  described  in  the 
act  of  1882  are  again  described  in  the  act 
of  1886,  and  the  obligation  before  referred  to 
of  $15,000  is  also  again  referred  to  as  own- 
ed by  the  two  ladles  Just  named. 

After  deducting  the  Indebtedness  of  Mrs. 
Watt  to  her  daughter  Harriet  Emily,  It  Is 
stated  in  the  deed  of  sale  by  I^^nd  to  them 
that  Mrs.  Harriet  L.  Watt  and  Mrs.  Harriet 
Emily  Watt  are  the  only  creditors  and  own- 
ers of  the  mortgage.  They  surrendered  the 
notes  and  canceled  them  as  owners,  and  also 
canceled  the  mortgages. 

In  the  year  1892,  before  Preot,  notary  pub- 
lic, Mrs.  Harriet  L.  Watt  ahd  Mrs.  Harriet 
Emily  Watt  sold  the  same  property  to  Lynd. 

In  these  transactions  the  name  of  Anne 
Watt  is  not  referred  to  as  owner. 

In  July,  1900,  Mrs.  Harriet  Emily  Watt, 
wife  of  Chas.  J.  Lewis,  executrix  of  Mrs. 
Harriet  L.  Watt,  who  departed  this  life  In 
the  early  part  of  1900,  filed  a  provisional  ac- 
count 

The  debts  In  this  account  amounted  to  $1,- 
281.85;  special  legacies,  $3,600;  and  $2,679.43 
were  credited  to  each  of  the  heirs.  Total, 
$10,717.92  to  the  heirs. 

Charles  B.  Watt;  his  sister,  Mrs.  Sorette 
Watt  wife  of  Wallace ;  Maggie  Watt,  wife  of 
O.  Stockett  another  sister;  Leonard  B. 
Watt;  the  minor,  Henderson,  heir  at  law  of 
Charles  B.  Watt;  and  Daniel  Wheeler,  to- 
gether with  the  Wheeler  heirs,  children  of 
Eliza  De  Lesane  Watt  wife  of  Joslah  Wheel- 
er, and  a  daughter  of  Mrs.  Harriet  L.  Watt 
— alleged  owners  of  one-half,  opposed  the 
account  on  a  number  of  grounds. 

Some  time  after  this  opposition  had  been 
filed,  the  account  was  homologated  in  so 
far  as  not  opposed,  and  thereafter  the  matter 
of  partition  was  referred  to  Mr.  Lamar  C. 
Quintero,  attorney  at  law  and- notary  public. 
The  opposition  to  the  principal  account  be- 
fore referred  to  remained  of  record  and  never 
was  tried. 

There  was  no  partition  made.  While  the 
matter  of  partition  was  before  the  notary, 
petitions  were  addressed  to  the  notary  by 
the  opponents,  who  claimed  certain  rights. 

We  will  state  here  that  in  one  of  the  pa- 
pers addressed  to  the  notary  petitioners  (the 
opponents  Just  above  named)  state:  That 
Mrs.  Harriet  L.  Watt  held  mortgage  notes 
belonging  to  her  late  daughter,  Anne  Louisa 
Clarlsa  Watt,  upon  which  she  collected  $24,- 
000,  by  purchasing  an  interest  in  the  Vlr- 
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ginia  Cotton  Press,  the  cotton  press  In  ques- 
tion. 

That  one-fourth  of  the  amount  was  the 
property  of  the  children  of  Charles  B.  Watt, 
and  that  In  consequence  her  succession  is 
Indebted  to  the  succession  of  Charles  B.  Watt 
for  $6,000,  its  share  in  the  mortgage  notes; 
the  shares  of  the  other  heirs  baring  t>een 
paid  to  them  by  Mrs.  Watt  In  the  year  1892. 
And  that  if  it  should  be  claimed  that  the 
$24,000  mortgage  notes  were  the  property 
of  Mrs.  Harriet  L.  Watt,  and  not  of  Anne 
Louisa  Clarisa  Watt,  then  that  Mrs.  Lewis 
and  Mrs.  Howcott  had  received  an  amount 
in  excess  of  their  respective  shares. 

The  position  taken  by  the  executrix 
through  counsel  is  that  these  papers  ad- 
dressed to  the  notary  are  not  a  judicial  de- 
mand addressed  to  a  court,  and  that  they 
cannot  Interrupt  prescription,  nor  form  the 
basis  of  a  Judgment 

We  win  state  here  that  these  petitions 
before  the  notary  and  addressed  to  him  can 
scarcely  be  considered  as  part  of  the  plead- 
ings here,  although  they  have  at  times  been 
referred  to  In  that  light 

On  April  17,  1907,  parties  in  Interest  made 
the  following  agreement : 

"It  is  arreed  that  there  is  on  hand  for  distri- 
bntion  S2fi,499.97,  with  2  per  cent  interest 
thereon  from  November  1,  1902. 

"It  is  agreed  that  the  first  six  items  of  the 
6nal  account  March  31,  1903,  ace  correct  ag- 
gregating $2,076.85.  It  is  agreed  that  all  other 
items  shall  be  stricken  from  the  account,  in- 
cluding the  collation  claimed  from  the  heirs  of 
Charles  B.  Watt  and  beiis  of  Mrs.  Elisa  Watt 
Wheeler,  and  including  the  two  items,  of  $10,- 
27.5  each,  for  which  Mrs.  H.  E.  Lewis  and  the 
heirs  of  Mrs.  Mary  Edith  Watt  Howcott  are 
placed  on  the  account  as  creditors. 

"It  is  agreed  that  the  amount  on  hand,  less 
the  al>ove-recited  charges,  amounting  to  $2,070.- 
85,  and  less  the  sum  of  $6,000,  shall  be  immedi- 
ately distributed  as  follows:  To  heirs  of  Mary 
Edith  Watt  Howcott  one-fourth ;  to  Mrs.  Hat- 
tie  B.  Watt  Lewis,  one-fourth ;  to  heirs  of  ESisa 
Watt  Wheeler,  one-fourth ;  to  heirs  of  Chas.  B. 
Watt,  one-fourth. 

"The  amount  of  $6,000,  above  referred  to  as 
not  to  be  distributed,  is  to  remain  in  court  to 
await  the  decision  of  the  claims  of  the  heirs  of 
Chas.  B.  Watt  Therefore  the  right  of  the  heirs 
is  reserved  to  offset  this  claim  for  $6,000  by  any 
legal  claim  for  collation  which  they  may  have 
against  the  heirs  of  CbtM.  B.  Watt;  but  it  is 
distinctly  agreed  and  understood  that  in  no  case 
shall  such  claims  for  collation  exceed  the  aggre- 
gate amount  of  $6,000,  which  is  the  same  $6,- 
000  above  referred  to." 

On  the  same  day  Judgment  was  rendered 
and  signed,  carrying  the  agreement  Into  ef- 
fect 

In  November  following  Harley  A.  How- 
cott, Edith  Howcott  Wm.  H.  Howcott,  Jr., 
and  Wm.  H.  Howcott,  St.,  tutor  of  Gladys 
Howcott,  heirs  of  deceased  Mrs.  Watt  How- 
cott, by  right  of  representation  of  their  pre- 
deceased mother,  Mrs.  Edith  Watt  Howcott 
and  Daniel  Wheeler,  Joseph  Wheeler,  Jr., 
Vivian  Bradford  Wheeler,  Hattle  De  Lesane 
Wheeler,  and  Bessie  Watt  Wheeler,  heirs  of 
deceased,  Mrs.  Harriet  L.  Watt  by  represen- 
tation of  their  predeceased  mother,  Mn.  Jo- 


slah  Wheeler,  and  Mrs.  Harriet  Lewis,  In- 
dividually, as  heir  of  Mrs.  Harriet  L.  Watt, 
and  as  executrix,  filed  an  exception  to  the 
claim  of  John  B.  Watt  and  the  other  heirs 
of  Cbas.  B.  Watt  who  claimed  to  be  the 
creditors  of  the  succession  in  the  simi  of 
$6,000,  and  interposed  the  plea  of  prescrip- 
tion to  this  claim  of  three,  five,  and  toi 
years. 

On  March  31,  1903,  the  final  account  and 
tableau  of  distribution  was  filed  by  the 
executrix. 

On  April  14th  of  the  same  year  John  Watt 
his  sister,  and  two  brothers  filed  opposition 
to  the  final  account  They  did  not  pray  to  be 
recognized  on  the  account  as  creditors,  nor 
did  they  bring  up  the  question  of  collation 
in  this  opposition. 

On  the  trial  of  the  opposition  to  the  final 
account,  only  one  witness,  the  husband  of 
one  of  the  heirs  deceased,  W.  A.  Howcott 
was  called  by  John  Watt  and  those  of  the 
heirs  of  Charles  B.  Watt,  who  Jointly  oppos- 
ed the  final  account 

A  number  of  letters  wrlttMi  by  tlils  wit- 
ness are  copied  In  the  transcript  and  are  be- 
fore us.  Learned  counsel  for  opponents  state 
that  the  testimony  of  this  witness,  read  In 
connection  with  these  letters,  leaves  no  doubt 
of  the  incorrectness  of  the  Judgment  appeal- 
ed from.  We  have  not  found  either  or  both 
as  conclusive  as  stated.  This  witness  stated 
that  Anne  Watf  s  money  was  lost  in  specula- 
tion and  that  she  left  nothing — ^bad  no  suc- 
cession to  open. 

It  is  said  on  the  part  of  the  opponents  that, 
if  the  loss  took  place  as  stated  by  this  wit- 
ness, it  was  after  the  death  of  Anne  Watt 
and  after  her  mother  had  taken  possession 
of  her  property,  and  converted  it  Into  mon- 
ey, and  loaned  the  money  to  one  of  her  sons- 
in-law;  that  It  did  not  alTect  the  liability 
of  Mrs.  Watt;  and.  In  addition.  It  appears 
that  the  money  returned  Into  her  funds  when 
real  estate  was  sold. 

Learned  counsel  for  opponents  also  take 
the  position  that  the  $6,000  given  by  Mrs. 
Watt  to  each  of  her  daughters  was  not  part 
of  their  estate,  and  that  this  is  shown  by  the 
emancipation  proceedings  of  record;  that 
the  partition  of  the  estate  to  her  two  daugh- 
ters was  given  at  a  certain  amount  and  that 
this  they  received,  and  more,  from  Mrs. 
Watt,  independently  of  the  $6,000  advances; 
that  children  must  be  treated  alike. 

The  witness  among  other  things  testified 
that  he  knew  that  Charles  B.  Watt  the  an- 
cestor of  the  opponents,  received  It  referring 
to  the  $6,000,  before  the  year  1892. 

This  witness  also  testified  that  each  heir 
was  to  receive  $25,000,  and  that  bis  own  wife 
received  under  her  fathwr's  will — that  is, 
under  John  Watt's  wUl— and  that  the  $6,000 
and  other  sums  which  he  collected  were 
amounts  due  on  this  amoimt  of  $25,000,  part 
of  which  amount  was  from  the  father's  es- 
tate. 

The  commercial  firm  with  which  Charier 


Digitized  by 


Google 


i*i 


SUCCESSION  OP  WATT. 


339 


B.  Watt  was  connected  failed,  and  left  blm  In 
embarrassed  circumstances,  we  gather. 

The  witness  states,  further,  that  Mrs.  Har- 
riet L.  Watt  gave  her  son,  Charles  B.  Watt, 
)50  per  month  for  several  years  to  enable 
bim  to  support  his  family;  that  be  was  large- 
ly Indebted  to  his  mother;  that  a  great 
many  Judgments  were  paid  by  the  mother  for 
him.  He  refers  to  a  number  of  debts  that 
were  paid.  Funeral  expenses  and  other  ex- 
penses all  were  paid  by  Mrs.  Etorrlet  L. 
Watt 

Discussion  and  Judgment 

It  Is  made  evident  by  the  agreement  In 
question  among  the  heirs  that  the  issue  la 
limited  to  the  claim  for  $6,000. 

The  contention  of  the  opponents  is  that 
about  the  year  1882  the  late  Harriet  L.  Watt 
bad  $24,000  for  her  daughter,  Anne  Watt 

The  proof  is  not  oondnslve  upon  tbla 
point 

We  have  given  tome  attention  to  the  differ- 
ent amounts  constltnting  the  assets  of  her  suc- 
cession. These,  together  with  the  sales  and  re- 
sale of  the  cotton  press  property,  are  a  fair 
criterion  of  her  means.  Harriet  Lu  Watt  was 
not  worth  over  $40,000;  even  less.  On  this  sub- 
ject we  began  by  taking  note  of  the  Inven- 
tory, also  of  the  amount  of  the  succession  as 
shown  by  the  provisional  account,  and  the 
amonnt  of  the  assets  as  shown  by  the  final  ac- 
count We  have  also  considered  the  cotton 
press  deals.  They  do  not  prove  that  they  were 
very  profitable.  They  added  little  to  her 
stores. 

If  the  will  of  the  late  John  Watt  is  to  be 
taken  as  a  basis  (and  it  certainly  should,  as  it 
la  copied  in  the  transcript  as  evidence  In  the 
case),  it  was  not  possible  for  Mrs.  Harriet  L. 
Watt  to  pay  very  much  of  the  legacies  her 
husband  left  He  by  this  wUl  bequeathed  his 
property  to  his  daughters,  five  in  number,  in 
equal  shares.  He  gave  nothing  to  his  son; 
but  In  a  subsequent  clause  of  the  will  he 
named  Mm  the  residuary  legatee. 

The  witness  before  named,  tbe  only  witness 
for  the  opponents,  testified  that  $25,000  was 
the  legacy  of  each  heir.  Doubtless  his  son, 
the  residuary  legatee,  received  an  equal 
amoont  It  follows  that  the  estate  must 
have  amounted  to  at  least  $150,000. 

Manifestly  this  large  amount  was  paid 
from  the  property  of  that  succession,  and  not 
by  Mrs.  Harriet  L.  Watt 

It  may  be — Indeed,  theifi  Is  no  doubt — 
that  there  were  balances  left  which  she  par- 
tially ,met  from  time  to  time  as  best  she 
coald. '  When  the  cotton  press  was  sold,  she 
paid  something  on  these  legacies.  We  Infer 
that  before  that  time  there  had  been  some- 
thing paid  On  these  legacies.  It  appears  that 
when  the  cotton  press  was  sold  $6,000  was 
paid  one  of  the  heirs,  to  wit,  Mrs.  Howcott 

It  does  not  appear  with  sufficient  certainty 

that    at   that   time   the   representatives  of 

Charles  B.  Watt  were  entitled  to  a  similar 

amonnt 

Upon  this  theory,  Anne  Watt  must  have 


received  about  $26,000  from  the  snccesslon 
of  her  father. 

But  It  seems  that  she  had  spent  all  of  It 
Tbe  witness  in  question  testified  that  she  lost 
this  sum  in  a  cotton  venture. 

If  she  did,  and  that  Is  the  testimony,  as  it 
was  not  shown  that  she  had  other  property.  It 
is  not  to  be  presumed  that  Mrs.  Harriet  L. 
Watt  was  Indebted  to  her  at  the  date  that 
the  cotton  press  property  was  sold.  Not  be- 
ing indebted,  the  representatives  of  Charles 
B.  Watt  had  no  claim  against  her  for  the 
amount  It  Is  not  because  other  heirs  re- 
ceived $6,000  partly  or  entirely  from  the  pro- 
ceeds of  the  cotton  press  property  that  it  can 
be  inferred  that  these  opponents  were  en- 
titled to  a  similar  amount  from  these  pro- 
ceeds. 

Price  of  the  Cotton  Press. 

In  the  first  of  these  sales — that  is,  to  Lynd. 
Jr. — ^the  deed  secured  the  amoimt  due  to  tbe 
heirs  of  Anne  Watt  In  the  second  and  third 
sales  of  this  valuable  property,  Mrs.  Watt  and 
her  daughter,  Eliza  Lewis,  alone  appear  as 
parties  to  tbe  deed.  If  the  heirs  bad  been  con- 
cerned, it  Is  not  probable  that  they  would 
have  allowed  her  to  sell  this  property  and 
not  account  to  them  for  some  of  the  amount 
due.  Moreover,  In  this  deed  Mrs.  Watt  posi- 
tively declares  that  the  whole  amount  refer- 
red to  In  tbe  mortgage.  Including  the  mort- 
gage originally  in  favor  of  Anne  Watt,  was 
her  property,  which  confirms  the  statement 
of  the  witness  before  named  that  Anne  Watt 
bad  lost  her  heritage  and  that  her  mother 
owed  her  nothing. 

It  may  well  be  that  tbe  money  was  paid  to 
Anne  Watt,  either  by  the  representative  of 
the  succession  of  her  husband,  John  Watt  or 
by  Mrs.  Watt,  and  that  she  lost  It,  and  that 
the  mortgage  In  question,  evidenced  by  ne- 
gotiable notes,  transferable  by  delivery,  pass- 
ed to  Harriet  L.  Watt 

This  Is  not  the  only  corroborating  evidence. 
It  appears  that  Charles  B.  Watt  was  not  suc- 
cessful in  business.  He  was  overtaken  by 
misfortune.  His  firm  failed,  and  be  was  in 
extremely  embarrassed  financial  circumstan- 
ces. A  number  of  debts  were  paid  for  him 
by  his  mother.  She,  in  addition,  gave  money 
to  bis  family  to  aid  tbem  in  their  struggling 
poverty.  It  Is  not  probable  that  these 
amoonts  would  bave  been  looked  upon  as 
gifts  (as  they  were)  if  the  mother  had  been 
indebted  to  her  son  In  the  amount  of  $6,000. 
It  evidently,  considered  from  every  point  of 
view,  was  not  an  inheritance  due  by  the 
mottaer.  It  never  was  claimed  as  such,  save 
in  argument  and  In  the  petitions  addressed 
to  the  notary  public,  who  was  directed  to  make 
a  partition  of  the  property ;  petitions  that  can 
scarcely  be  considered  as  part  of  the  plead- 
ings, as  they  were  not  addressed  to  any  court 

Onus  of  Pleading  and  Proof. 

This  rested,  under  the  facts  of  the  case  and 
the  Issues  as  presented,  with  the  opponents. 
They  were  not  complete.  Tbe  testimony  having 
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be«B  admitted  without  oblectlon,  the  Issues 
may  to  an  extent  be  considered;  but  it  re- 
mains that  the  evidence  does  not  sustain  the 
claim.  All  the  testimony  copied  in  the  tran- 
script of  a  date  anterior  to  the  last  trial  on 
the  application  to  homologate  tbe  Unal  account 
is  favorable  to  the  executrix  and  her  coheirs; 
that  Is,  those  coheirs  who  do  not  oppose  the 
final  account 

The  only  witness  of  the  opponents  leaves 
the  Issues,  to  say  the  least.  In  a  condition  of 
doubt  In  other  words,  the  opposition  is  not 
sustained  by  it 

Collation. 

We  do  not  think  that  in  this  case  it  would 
be  possible  to  order  the  heirs  to  collate.  Wo 
are  not  of  opinion  that  they  are  entitled  at 
all  to  collation,  for  the  obligation  as  to  colla- 
ting Is  confined  to  children  or  grandchildren 
succeeding  to  their  mothers  and  fathers  and 
other  descendants.    Rev.  Civ.  Code,  art  1227. 

The  mother  does  not  fall  within  the  terms 
of  the  article,  even  if  she  received  the 
amount  which  is  not  conceded, 'in  view  of 
the  testimony  to  which  we  have  before  refer- 
red. 

Prescription. 

Learned  counsel  for  opponents  states  that 
prescription  was  sot  passed  upon  by  the  dis- 
trict court 

Be  that  as  it  may,  it  may  be  considered  be- 
fore this  court,  even  as  an  original  question, 
If  there  Is  no  cause  to  remand  the  case  in  or- 
der that  countervailing  proof  of  acltnowledg- 
ment  suspension,  or  interruption  might  be 
shown.  That  objection  has  no  merit  We 
pass  It  without  furtlier  comment 

Appellee  joined  Issue  on  appeal,  and  asked 
for  an  amendment  of  the  judgment  by  sub- 
stituting the  name  of  Harriet  E.  Liewis  to 
the  name  of  Harriet  B.  Watt,  and  that  the 
judgment  be  accordingly  amended. 

By  reason  of  the  law  and  toe  evidence  and 
the  foregoing  reasons  being  In  favor  of  the 
executrix  and  her  coheirs  who  do  not  oppose 
the  homologation  of  the  account,  it  Is  order- 
ed, adjudged,  and  decreed  that  the  judgment 
appealed  from  be  amended  in  accordance 
with  the  prayer  of  appellee,  and  that,  as 
amended,  the  judgment  appealed  from  is  af- 
firmed. 

Costs  of  appeal  to  be  paid  by  the  appel- 
lant 


022  La.  M() 

No.  17,149. 
ALIjOPATHIO  STATE  BOARD  OF  MEDI- 
CAL EXAMINERS  v.  WILLIAMS. 
(Supreme  Court  of  Louisiana.    Jan.  18,  1900.) 

Appeal  from  Civil  District  Court,  Pariab  of 
Orleans;    Fred  Durieve  King,  Judge. 

Action  by  the  Allopathic  State  Board  of  Med- 
ical Ezamlnera  against  Leon  Williams.     Judg- 


ment for  plaintilf,  and  defendant  appeals.     Af- 
firmed. 

Rolla  A.  TicbcDor,  for  appellant  Ernest 
Touro  Florance,  for  appellee. 

PROVOSTY,  J.  This  is  a  suit  to  enjoin  de- 
fendant from  practicing  medicine  in  this  state 
without  bis  having  first  obtained  a  certificate  as 
required  by  section  2,  Act  No.  49,  p.  56,  of  1894, 
and  also  to  recover  from  him  $150,  penalties 
provided  for  by  said  statate.  Judgment  was 
rendered  as  prayed.  On  the  evidence,  this  judg- 
ment is  obviously  correct ;  and  we  assume  de- 
fendant 80  recognizes,  since  be  has  not  appeared 
in  this  court,  either  in  oral  argument  or  by 
brief. 

Judgment  affirmed. 


(US  Ala.  143) 
ALABAMA  GROCERY  CO.  t.  FIRST  NAT. 

BANK  OF  ENSLBY. 

(Supreme  0>Drt  of  Alabama.     June  30.  1908. 

Rehearing  Denied  Jan.  14,  1909.) 

1.  Pleading  (f  180*)— Repucation— Depae- 

ITTBE. 

Where  plaintiff  declared  on  bill  of  exchange 
as  payee,  replications  alleging  that  plaintiff  pur- 
chased the  bill  after  its  acceptance  were  demur- 
rable aa  a  departure. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Di»  {  369;   Dec.  Dig.  i  ISO.*] 

2.  BiLU  AND  Notes  (I  356*)— "Bona  Fide 
Holder"— Banks. 

A  bank,  which  discounts  paper  for  a  deposi- 
tor and  gives  him  credit  for  the  proceeds,  is  not 
a  "bona  fide  holder"  for  value,  so  as  to  l>e  pro- 
tected against  infirmities  in  the  paper  unless 
some  other  consideration  passes,  such  transac- 
tion merely  creating  the  relation  of  debtor  and 
creditor  between  the  bank  and  the  depositor; 
aud  80  long  aa  that  relation  continues  and  the 
deposit  is  not  withdrawn  the  bank  is  subject  to 
the  equities  of  the  prior  parties,  though  the 
paper  is  taken  before  maturity  and  without  no- 
tice. 

[BM.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  {  90S ;   Dec.  Dig.  i  3i)C.* 

For  other  definitions,  see  Words  and  Plirases, 
vol.  1.  pp.  823.  824.] 

Appeal  from  Circuit  Court  Madison  Coun- 
ty;   D.  W.  Speake,  Judge. 

Action  by  the  First  National  Bank  of  En- 
sley  against  tlie  Alabama  Grocery  Company. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals.   Reversed  and  remanded. 

Cooper  &  Foster,  for  appellant  Brlckell  & 
Smitli,  for  appellee. 

HARALSON,  J.  Action  on  bill  of  ex- 
change drawn  by  Steel  City  Produce  Com- 
pany on  Alabama  Grocery  Company,  paya- 
ble to  First  Naflonal  Bank  of  Ensley  (plain- 
titT)  and  accepted  by  Alabama  Grocery  Com- 
pany (defendant). 

The  defendant  In  the  court  below  (appel- 
lant here)  filed  three  special  pleas,  numbered 
2,  3  and  4,  setting  up  that  it  was  a  corpora- 
tion, that  the  acceptance  of  the  bill  by  it 
was  for  the  accommodation  of  the  drawer,  and 
that  such  acceptance  was  ultra  vires;  and, 
further,  that  there  was  no  consideration  for 
the  acceptance.    To  these  special  pleas,   the 
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plaintiff  (the  bank).  In  addition  to  the  general 
replication,  filed  two  special  replications, 
setting  up  tbat  It  purchased  the  bill  of  ex- 
change for  value  to  the  drawer,  without  no- 
tice that  the  acceptance  was  for  the  accommo- 
dation of  the  drawer.  Demurrers  were  in- 
terposed to  these  special  replications  on  the 
ground  of  departure,  and  overruled.  In  this 
the  court  was  In  error. 

The  plaintiff  In  Its  complaint  declared  on 
the  bUl  of  exchange  as  payee  of  one  of  the 
parties  thereto.  It  was  not  good  pleading  to 
set  up  in  the  replication  that  It  purchased 
the  same  after  acceptance.  The  pleader  prob- 
ably Intended  to  claim  that  plaintiff  was  a 
bona  fide  holder  for  value  without  notice. 

The  bill  of  exceptions  purports  to  set  out 
all  of  the  evidence,  and  the  court  gave  the 
general  afflrmatlve  charge  for  the  plaintiff, 
evidently  on  the  theory  that  plaintiff  proved 
his  special  replications.  One  of  the  material 
allegations  of  the  replications  was,  that 
plaintiff  paid  value  to  the  drawer.  The  only 
evidence  on  this  point  was  that  of  the  wit- 
ness Du  Bose,  the  president  of  the  plaintiff, 
who  testified  that  "being  notified  by  the  Bank 
of  HuntsvlIIe  that  said  bill  of  exchange  had 
been  accepted  by  the  defendant,  he,  for  the 
plaintiff,  gave  credit  for  the  amount  of  the 
same  to  said  Steel  City  Produce  Company, 
who  kept  a  regular  account  at  plaintiff  bank ; 
•  •  •  that  he  either  paid  the  cash  to  the 
said  drawer  or  placed  the  amount  of  said 
bill  to  the  credit  of  the  drawer.  Bis  best 
recollection  was  that  he  placed  It  to  the 
credit  of  the  drawer,  subject  to  be  checked 
out"  For  all  that  appears,  the  money  may 
have  been  In  plalntilTs  bank  at  the  time  of 
the  trial. 

Where  a  hank  discounts  paper  for  a  de- 
positor who  is  not  in  its  debt,  and  gives  him 
credit  upon  its  books  for  the  proceeds  of  said 
paper,  it  is  not  a  bona  fide  holder  for  value, 
so  as  to  be  protected  against  infirmities  in 
the  paper,  unless  in  addition  to  the  mere 
fact  of  crediting  the  depositor  with  the  pro- 
ceeds of  the  paper,  some  other  and  valuable 
consideration  passes.  Such  a  transaction 
simply  creates  the  relation  of  debtor  and 
creditor  between  the  bank  and  the  depositor ; 
and  so  long  as  that  relation  continues,  and 
ttie  deposit  is  not  drawn  out,  the  bank  is 
held  subject  to  the  equities  of  the  prior  par- 
ties, even  though  the  paper  has  been  taken 
before  maturity  and  without  notice.  Cen- 
tral National  Bank  v.  Valentine,  18  Hun 
(N.  T.)  417;  Manufacturers'  National  Bank 
T.  Newell,  71  Wis.  309,  37  N.  W.  420 ;  Bank 
V.  Huver,  114  Pa.  216,  6  Atl.  141;  Dough- 
erty V.  Central  National  Bank,  93  Pa.  227,  89 
Am.  Rep.  750;  Dresser  v.  Missouri,  etc.,  Co., 
93  U.  S.  92,  23  L.  Ed.  815;  First  National 
Bank  v.  Nelson,  105  Ala.  180,  16  South.  707. 

The  conrt  erred  in  giving  the  afllrmative 
ijiarge  for  the  plaintiff,  and  under  the  plead- 
faigs  and  evidence  should  have  given  the  af- 


firmative charge  for  the  defendant. 
V.  Walker,  32  Ala.  459. 
Reversed  and  remanded. 


Noble 


DOWDBLL,  DBNSON,  and  McCLEMiAN, 
JJ.,  concur. 


(158  Ala.  66) 

RICHARDSON  et  al.  v.  McCREARI  &  CO. 

(Supreme  Court  of  Alabama.     Nov.   12,   1908. 

Rehearing  Denied  Jan.  14,  1909.) 

1.  Exemptions  (J  74»)— SuBJECTa— Tobts. 

There  is  no  exemption  against  an  execution 
on  a  judgment  for  tort. 

[Ed.  Note.— For  other  cases,  see  Exemptions, 
Cent.  Dig.  {  91 ;   Dec.  Dig.  I  74.«] 

2.  Action   ({  27*)  —  Natob«  —  Cortbact  or 

TOBT. 

An  action  to  recover  for  the  removal,  pend- 
ing disaffirmance  of  a  mortgage  sale  and  re- 
demption thereunder,  of  timber  from  the  mort- 
gaged premises  by  the  purcliaser,  is  ex  con- 
tractu, and  not  ex  delicto. 

[£)d.  Note.— For  other  cases,  see  Action,  Ont 
Dig.  I  161 ;   Dec  Dig.  !  27.»] 

Appeal  from  Circuit  Court.  Monroe  Coun- 
ty ;    John  T.  Lackland,  Judge. 

Contest  of  claim  of  exemptions  between 
Jesse  Richardson  and  others  and  McCreary 
&  Co.  From  a  judgment  overruling  the  claim 
of  exemptions,  said  Richardson  appeals.  Re- 
versed and  rendered. 

Jesse  Richardson  and  others  sued  McCrea- 
ry &  Co.  In  the  following  action:  (1)  Money 
had  and  received.  (2)  Same.  (3)  "Plaintiff 
claims  of  defendant  $515,  for,  to  wit,  515 
trees  cut  or  caused  to  be  cut  by  defendants 
on  the  following  lands,  during  the  years  1902 
and  1903:  [Here  follows  description  of  the. 
land.]  And  plaintiff  avers  that  said  trees 
have  been  sold  by  defendant,  and  that  de- 
fendants had  no  right  to  cut  or  cause  to  be 
cut  said  trees,  and  defendants  had  no  right 
to  sell  said  trees;  that  said  trees  et  sequo 
et  bono  belonged  to  plaintiff,  and  plaintiff 
sues  to  recover  the  value."  The  fourth  count 
sets  up  that  McCreary  &  Co.  purchased  the 
land  particularly  described  in  count  3  at  a 
mortgage  sale,  and  that  the  land  was  sold  to 
McCreary  under  a  mortgage  given  by  Allen 
Richardson  and  wife  to  one  De  Loach;  that 
De  Loach  is  dead,  and  Wiggins,  his  admin- 
istrator, foreclosed  the  mortgage;  that  after 
the  execution  of  said  mortgage,  but  before 
its  foreclosure  Allen  Richardson  and  his  wife 
died,  and  that  Jesse  Richardson  and  the  oth- 
ers are  the  heirs  of  Allen  Richardson;  that 
Jesse  Richardson  and  the  others  redeemed 
said  land  from  McCreary  &  0>.  on  or  about 
the  4th  of  August,  1902,  but  that  before  the 
redemption,  and  after  the  purchase  by  Mc- 
Oeary  &  Ck>.,  of  the  lands,  on  January  7, 
1902,  the  exemptioners  cut  or  caused  to  be 
cut  the  trees  for  which  suit  Is  brought  The 
trial  court  held  tlie  action  under  the  third 
and  fourth  counts  ex  delicto,  and  disallowed 
the  claim  of  exemptions. 
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J.  K.  &  J.  B.  Miller,  for  appellant  O.  J. 
Torry,  McClelland  &  McDuffle,  and  Barnett  & 
Bngg,  for  appellees. 

McCLELLAN,  J.  This  contest  of  claim 
of  exemptions  under  Code  1896,  8  2046,  was 
In  fact  and  on  the  merits  tried  and  deter- 
mined upon  the  sole  Issue,  viz.,  whether  the 
original  action.  In  consequence  of  which  the 
execution  against  appellants  was  issued, 
was  ex  delicto  or  ex  contractu,  and,  if  the 
former,  no  exemptions  could,  of  course,  be 
allowed.  A  consideration  of  the  original  and 
amended  complaint  demonstrates,  we  think, 
that  the  action  was  not  ex  delicto,  but  ex 
contractu;  the  cause  thereof  being,  as  aver- 
red, the  remoral,  pending  disaffirmance  of 
the  sale  and  redemption  thereunder,  of  tim- 
ber from  the  mortgaged  premises  hy  the  pur- 
chaser. If  tortious  consequences  may  Infect 
the  conduct  of  one  so  related  to  and  in  pos- 
session of  real  estate,  a  question  unnecessary 
to  be  decided,  the  pleader  in  this  Instance 
clearly  elected  to  waive  it,  and  to  attempt  to 
hold  the  defendants  for  a  liability  to  satisfy 
the  redemptioner  for  the  waste  (If  so)  com- 
mitted by  the  defendants. 

The  judgment  is  therefore  reversed,  and, 
the  trial  being  without  Jury,  a  judgment  will 
be  here  rendered  sustaining  the  claim  of 
exemptions  as  against  this  demand,  upon  the 
ground  stated  and  controlling  the  decision 
below. 

Reversed  and  rendered. 

TTSON,  C,  J.,  and  DOWDELL  and  Al4- 
DERSON,  JJ.,  concur. 


(168  Ala.  125) 

CITT  OF  MOBILE  v.  PA0T0R8*  & 

TRADERS'  INS.  CO. 

(Supreme  Conrt  of  Alabama.     Nov.  19,  1008. 

Rehearing  Denied  Jan.  14,  1909.) 

1.  MUNIOIPAL   COBPOBATIONS   (§  978*)— TaXES 

—Action    to    Biccovbb— Plkadiro— Sxwfi- 

orancT. 

A  complaint  by  a  dty  to  recover  taxes  was 
snfficieatly  definite  in  alleging  a  levy  and  as- 
sessment, where  it  stated  that  it  claimed  of  de- 
fendant a  specified  sum,  "being  the  taxes  due 
and  unpaid  upon  the  assessment  and  levy  of  said 
taxes  duly  made  by  the  proper  author!^  of  the 
city;  •  •  •  gaid  tax  levy  being  made  on" 
a  specified  date  on  specified  property  in  the 
city,  owned  by  defendant  and  duly  assessed  at 
specified  sums. 

[Ed.   Note.— For  other  cases,   see   Municipal 
CJorporations,  Dec.  Dig.  f  97a*l 

2.  Mdnioepai.    Cobporatiorb    (I    958*) — Ob> 
OARiZATioN— Statutes. 

The  Municipal  Code  (Act  Ang.  18,  1907; 
Acts  1907,  p.  ^w)  by  its  terms  did  not  become 
effective  until  September,  1908,  except  as  to 
such  municipality  as  availed  itself  of  section 
199,  authorizing  organization  thereunder  at 
once;  and  hence  the  city  of  Mobile,  which  did 
not  avail  itself  of  that  section,  properly  levied 
and  assessed  taxes  in  January,  1908,  under  its 
charter  of  1901. 

[Ed.    Note.— For   other  cases,   see   Municipal 
CSorporations,  Dec.  Dig.  i  958.*] 


Appeal  from  City  Court  of  Mobile;  O.  J. 
Semmes;  Judge. 

Action  by  the  City  of  Mobile  against  th« 
Factors'  &  Traders'  Insurance  Company  to 
recover  city  taxes.  From  a  Judgment  for  de- 
fendant, plaintiff  appeals.  Reversed  and  re- 
manded. 

The  complaint  Is  aa  follows:  "The  dty 
of  Mobile,  a  municipal  corporation  organized 
and  existing  under  and  by  virtue  of  the  laws 
of  the  state  of  Alabama,  claims  of  defendant, 
the  Factors'  &  Traders'  Insurance  Company, 
existing  under  and  by  virtue  of  the  laws  of 
the  state  of  Alabama,  four  hundred  and  twen- 
ty dollars  and  eleven  cents  ($420.11),  being  the 
taxes  due  and  unpaid  upon  the  assessment 
and  levy  of  said  taxes  duly  made  by  the 
proper  authority  of  the  city  of  Mobile,  said 
tax  levy  being  made  on  January  27,  1908,  up- 
on the  property  of  said  defendant  lying  and 
being  within  the  corporate  limits  of  the  dty 
of  Mobile,  owned  by  the  defendant;  that  Is 
to  say,  upon  that  certain  building  known  as 
No.  7  St  Michael  street  between  Commerce 
and  Water  streets,  and  duly  assessed  at  $15,- 
000,  also  upon  money  In  stock  of  incorporated 
companies,  vessels  or  steamboats  or  any  de- 
scription of  property  not  otherwise  taxed,  all 
of  the  property  of  defendant  being  assessed 
in  accordance  with  law  at  $52,900,  and  said 
sum  of  $420.11  being  the  taxes  due  and  un- 
paid upon  said  property.  Plaintiff  avers  that 
said  city  of  Mobile  taxes  are  past  due  and 
unpaid  and  are  taxes  for  the  years  1907- 
1908."  There  were  demurrers  Interposed, 
raising  the  question  decided  In  the  opinion. 

B.  B.  Boone,  for  appellant  PUlans,  Hanaw 
ft  PUlans,  for  appellee. 

PER  CURIAM.  The  complaint  as  amended 
is  suflSciently  definite  and  certain  In  its  aver- 
ments as  to  the  levy  and  assessment  of  the 
taxes  claimed  to  be  due.  No  penalties  are 
claimed,  but  simply  the  taxes  alleged  to  have 
been  duly  levied  and  assessed.  The  com- 
plaint shows  that  the  alleged  levy  and  assess- 
ment was  made  In  January,  1908.  The  valid- 
ity of  this  levy  vel  non  Is  raised  by  the  de- 
murrer. The  contention  of  the  defendant  la 
that  the  levy  Is  invalid,  for  that  It  was  made 
at  a  time  not  authorized  by  law;  and  this 
contention  is  based  upon  the  further  conten- 
tion that  the  act  known  as  the  "Munidpal 
Code  Act"  approved  August  IS,  1907  (Acta 
1907,  p.  790),  fixed  a  time  for  the  levy  and 
assessment  of  municipal  taxes  different  from 
the  time  of  the  present  levy  and  assessment 
This  involves  the  question  as  to  when  the 
Municipal  Code  act  went  Into  effect 

The  court  is  of  the  opinion,  and  so  holds, 
that  the  Munidpal  Code  act  did  not  go  Into 
effect  until  September,  1908,  except  as  to  such 
mnniclpallty  as  availed  Itsdf  of  the  provi- 
sions of  sectlota  199  of  said  act  Such  was 
the  effect  of  the  ruling  In  Ward  v.  State  ex 
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reL  Parker  (Ala.)  45  Sonth.  655.  It  does  not 
appear  tbat  the  dty  of  Mobile  did  this,  and 
bence  continued  to  exist  as  a  municipality  un- 
der tbe  provisions  of  the  charter  of  Its  incor- 
poration of  1901,  and  until  the  Municipal 
Code  act  became  operative  September,  1908. 
And  so  far  as  aiipears  from  the  record  it  was 
tmder  the  provisions  of  tbe  charter  that  the 
^axes  tn  question  were  levied  and  assessed 
In  January,  1908,  and  they  were  therefore 
not  Invalid  for  the  reasons  assigned  in  the 
demnrrer. 

It  follows  that  the  Judgment  appealed  from 
most  be  reversed,  and  the  cause  remanded. 

Reversed  and  remanded. 


(1S8  Ala.  U) 

STATE  V.  LACY. 
(Sapreme  Court  of  Alabama.    Jan.  12,  1900.) 

1.  Habeas  Cobfub  (I  122*)  —  Susfenbioit — 
EwECT  of  Right  of  State  to  Review. 

Code  1907,  f  6245,  providing  that  when  a 
parson  held  in  custody  under  an  indictment 
duirging  him  with  a  capital  offense  is  admitted 
to  ImU  on  habeas  corpus  proceedings,  the  pros- 
ecuting officer  may  appeal  in  behalf  of  the 
state,  and  the  judgment  shall  be  suspended 
pending  the  appeal,  is  not  violative  of  the  con- 
stitutional provision  forbidding  suspension  of 
the  writ  of  hal>ea8  corpus. 

[Ed.  Note. — For  other  cases,  see  Habeas  Oor- 
pua.  Cent  Dig.  {  123;   Dec  Dig.  |  122.*] 

2.  Habeas  Cobpus  (I  113*)— Appbai/— Find- 
IHO  on  Corfuctino  Evidekce. 

Where  there  is  a  conflict  in  the  evidence 
in  habeas  corpus  proceedings  to  obtain  admit- 
tance to  bail,  and  the  trial  judge  sees  and  bean 
the  witnesses,  his  findings  of  fact  will  not  be 
distnrt>ed  on  appeal,  unless  contrary  to  the  great 
weight  of  evidence ;  and  the  rule  applies,  though 
one  of  the  witnesses  did  not  personally  appear, 
init  his  evidence  was  in  writing. 

[E^.  Note. — For  other  cases,  see  Habeas  Cor- 
pus, Cent  Dig.  {  114 ;   Dec.  Dig.  f  113.*] 

Appeal  from  Probate  Court,  Shelby  Coun- 
ty;  A.  P.  Longshore,  Judge. 

Habeas  corpus  by  Jake  Lacy  against  the 
State  to  comped  petitioner's  admittance  to 
balL  From  an  order  admitting  petitioner 
to  ball,  the  State  appeals    Affirmed. 

Alexander  M.  Garber,  Atty.  Oen.,  Thomas 
W.  Blartln,  Asst  Atty.  Oen.,  and  Borden  Hj 
Burr,  for  the  State.  Estes,  Jones  &  Welch 
and  McMillan  &  Haynes,  for  appellee. 

ANDERSON,  J.  Tbat  the  state  has  the 
right  to  appeal  In  this  case  there  can  be  no 
doabt  Section  6245  of  the  Code  of  1907.  It 
has  also  been  held  that  this  right  given  the 
state  does  not  violate  the  Constitution.  State 
V.  Towery,  143  Ala.  48,  39  South.  809. 

As  has  been  repeatedly  held  by  this  court, 
where  there  Is  a  conflict  In  tbe  evidence  and 
the  Jndge  below  sees  and  hears  the  wit- 
ncsBCB.  his  conclusion  on  the  facts  will  not 
be  disturbed,  nnlesB  his  finding  Is  contrary 
to  tbe  greet  weight  or  preponderance  of  the 
evidence.  It  Is  insisted,  by  the  state's  coun- 
sd  tbat  this  rule  should  not  apply  In  the  case 


at  bar,  because  the  main  witness  for  the 
state  did  not  appear  In  person  before  the 
probate  Judge  and  his  evidence  was  in  writ- 
ing. If  all  of  the  evidence  considered  by  the 
probate  Judge  was  In  writing,  then  there 
might  be  merit  In  counsel's  insistence;  but 
all  the  witnesses  save  Piper  did  appear  and 
testify  in  person,  and  the  probate  Judge  saw 
and  heard  them,  and  we  are  not  prepared 
to  reverse  his  order  admitting  the  petitioner 
to  bail. 
Affirmed. 

HARALSON,  SIMPSON,  and  DBNSON, 
JJ.,  Concur. 

(ISS  Ala.  109) 
KYLE  et  al.  v.  SLAUGHTER. 
(Supreme  Court  of  Alabama.     Nov.   17,  1908. 
Rehearing  Denied  Jan.  14,  1909.) 

Ejeotmewt    (§    95*)— Evidence— Provisions 

OF  Deed. 

Evidence  in  ejectment  held  insufficient  to 
sustain  a  finding  that  the  deed  under  which 
plaintiff's  claim  contained  a  clause  of  rever- 
sion, afterwards  destroyed  by  the  grantor,  in 
case  of  grantee  dying  l>efore  the  grantor. 

[Eld.  Note.— For  other  casea,i  see  E^jectment, 
Cent  Dig.  t  281 ;  Dec  Dig.  i  95.*] 

Appeal  from  Law  and  Equity  Court,  Lee 
County;   Albert  E.  Bamett,  Judge. 

Ejectment  by  Emma  Kyle  and  others  against 
Frances  E.  Slaughter.  Judgment  for  defend- 
ant, and  plaintiffs  appeal.  Reversed  and  re- 
manded. 

Both  parties  claim  from  common  source; 
plaintiffs  as  the  heirs  at  law  of  P.  J.  Slaugh- 
ter, the  first  wife  of  A.  H.  Slaughter,  now  de- 
ceased. The  defendant  dalms  under  a  sub- 
sequent deed  from  A.  H.  Slaughter,  and  as- 
sert that  the  first  deed  was  never  delivered, 
and.  If  delivered,  contained  the  following 
clause.  "Provided,  in  case  I  shall  outlive 
said  P.  J.  Slaughter,  the  title  shall  revert 
back  to  me."  The  tendencies  of  the  evidence 
as  to  these  matters  sufficiently  appear  In  the 
opinion.  PlalntifTs  made  motion  in  the  lower 
court  for  a  new  trial,  which  was  refused,  and 
they  assigned  this  as  one  of  the  errors,  among 
othera 

George  P.  Harrlscm,  for  appellants.  Lum 
Duke,  for  appellee. 

ANDERSON,  J.  Tbat  A.  H.  Slaughter  ex- 
ecuted and  delivered  to  the  plaintiffs'  mother, 
before  her  death,  a  deed  to  the  property  in- 
volved, there  can  be  little  or  no  doubt  In- 
deed, tbe  defendant  admits  this  fact  In  her 
evidence,  but  contends  that  said  deed  con- 
tained a  reversionary  clatise.  In  case  of  the 
death  of  the  first  Mrs.  Slaughter,  the  grantee, 
before  the  grantor.  It  Is  true  this  clause  is 
testified  to  by  the  defendant,  who  Is  more 
largely  Interested  than  any  one  else;  but  she 
is  contradicted  by  every  witness  who  Icnew 
anything  about  the  deed,  some  of  whom  are 
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absolntely  disinterested  and  are  not  shown  to 
be  even  related  to  any  of  tbe  parties.  Kene- 
dy, the  draftsman  and  one  of  the  snbscrlblng 
witnesses,  was  positive  that  the  deed  did  not 
contain  the  clause  contended  for  by  the  de- 
fendant. Lockhart,  the  other  subscribing  wit- 
ness, says  he  read  It  over  twice  and  It  con- 
tained no  such  clause.  Mrs.  Kyle  testified 
that  she  had  read  the  deed  and  It  contained 
no  such  clause.  True,  Mrs.  Kyle  Is  Interested 
In  the  suit;  but  her  Interest  Is  not  near  so 
great  as  that  of  the  defendant  We  also  have 
evidence  by  Holly  and  Mrs.  Kyle  that  A.  H. 
Slaughter  set  up  no  claim  to  tbe  property  aft- 
er the  death  of  bis  former  wife,  except  a  life 
estate  In  same  as  her  surviving  husband. 

Again  the  Inquiry  arises :  If  the  deed  con- 
tained the  proviso  claimed,  why  did  A.  H. 
Slaughter,  who  was  the  sole  beneficiary  under 
said  proviso,  destroy  the  document  upon  ex- 
ecuting tbe  deed  to  his  second  wife?  If  the 
deed  contained  this  clause,  its  preservation  by 
A.  H.  Slaughter  would  have  established  be- 
yond dispute  his  title  to  the  property  and  his 
right  to  convey  It  to  his  second  wife.  Sane 
and  reasonable  i)eople  do  not,  as  a  rule,  de- 
stroy evidence  favorable  to  the  establishment 
of  their  own  title.  A  party  who  destroys  the 
evidence  by  wliich  his  claim  or  title  may  be 
impeached  thereby  raises  a  strong  presump- 
tion against  tbe  validity  of  his  claim.  Oreen- 
leaf  on  Evidence,  fS  31,  37;  Thompson  v. 
Thompson,  9  Ind.  323,  68  Am.  Dec.  638;  Jones 
V.  Knauss,  31  N.  J.  Eq.  609 ;  James  v.  Blon, 
2  Sim.  &  Stu.  Eng.  600. 

We  fully  recognize  and  sanction  the  often- 
repeated  rule  of  this  court:  "The  decision  of 
the  trial  court,  refusing  to  grant  a  new  trial 
on  the  ground  of  insufficiency  of  the  evidence, 
or  that  the  verdict  is  contrary  to  the  evi- 
dence, will  not  be  reversed,  unless,  after  al- 
lowing all  reasonable  presumptions  in  favor 
of  its  correctness,  the  preponderance  of  the 
evidence  against  the  verdict  is  so  decided  as 
to  clearly  convince  tbe  court  that  It  Is  wrong 
and  unjust"  We  think  the  great  preponder- 
ance of  evidence  In  this  case  is  so  contrary 
to  the  verdict  as  to  clearly  convince  us  that 
an  injustice  has  been  done  the  appellants,  and 
that  it  is  our  imperative  duty  to  reverse  this 
cause  because  of  the  refusal  ct  tbe  trial 
court  to  grant  a  new  triaL 

Reversed  and  remanded. 

TYSON,  C.  J.,  and  DOWDBLL  and  Mc- 
CLELLAN,  JJ.,  concur. 


(16S  Ala.  47) 


HEARN   V.    STATE. 


(Supreme  Court  of  Alabama.     Jan.  12,  1909.) 

LaBCENT    (8    40*)— VABIANCB— OWNEBSHIP    OF 

Peopebtt. 

There  is  a  fatal  variance;  tbe  Indictment 
for  larceny  averring  the  property  was  that  of 
the  "M.  Street  Railway,  a  corporation,"  and 
tbe  evidence   showing   it  was  that   of  the   M. 


Traction  Company,  and  the  two  not  being  con- 
nected by  tbe  evidence. 

[Ed.  Note.— For  other  cases,  see  Larceny, 
Cent.  Dig.  H  102-128;   Dec.  Dig.  i  40.*] 

Appeal  from  City  Court  of  Montgomery; 
W.  H.  Thomas,  Judge. 

Albert  Heam  appeals  from  a  conviction. 
Reversed  and  remanded. 

Hill,  Hill  &  Whiting,  for  appellant  Alex- 
ander M.  Garber,  Atty.  Gen.,  for  the  State. 

McCLELLAN,  J.  The  indictment  avers  the 
property,  alleged  to  liave  been  larcenously 
taken,  to  have  been  that  of  the  "Montgomery 
Street  Railway,  a  corporation."  The  evi- 
dence shows,  without  dispute,  that  the  prop- 
erty involved  was  that  of  the  Montgomery 
Traction  Company.  There  is  no  testimony 
tending  to  connect  the  "Montgomery  Street 
Railway,  a  corporation,"  with  the  subject  of 
the  alleged  larceny,  nor  to  show  the  identity 
of  the  two  entities.  The  variance  present  be- 
tween the  allegation  of  ownership  of  the  prop- 
erty and  the  proof  thereof  is,  of  course,  fatal. 

The  affirmative  charge  requested  for  the 
defendant  should  have  been  given.  It  is  un- 
necessary to  treat  other  exceptions  reserved. 
The  Judgment  is  reversed,  and  tbe  cause  Is 
remanded. 

Reversed  and  remanded. 

SIMPSON,  ANDERSON,  and  DENSON, 
JJ.,  concur. 

(ISS  Ala.  182) 
MeVAY  V.  FRANK  S.  WHITE  &  SONS. 
(Supreme  Court  of  Alabama.     Nov.  25,  1908. 
Rehearing  Denied  Jan.  14,  1909.) 

1.  Tbial   (S   252*)— Retusai.  of  Bxquests— 
lONOBiNO  Issues. 

In  an  action  by  attorneys  against  a  husband 
for  services  rendered  in  securing  his  wife's  dis- 
charge from  criminal  cbar^eB,  based  upon  an 
original  promise  of  defendant  to  pay,  where 
the  only  question  for  the  jury  was  whether  the 
promise  was  made,  charges  that,  if  the  wife  was 
responsible  for  the  attorney's  fee,  defendant 
would  not  be  liable  for  it,  and  if  plaintiff  was 
employed  to  defend  tbe  wife,  and  accepted  the 
employment  before  defendant  promised  to  pay 
the  fee,  plaintiff  could  not  recover  of  defendant, 
were  properly  refused  as  being  without  founda- 
tion in  the  evidence. 

[B)d.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §  J  604,  606;   Dec.  Dig.  i  252.»] 

2.  Tbial  (§  248*)— Refusal  of  Requests— 
Abstbact  Chabges. 

The  charges  were  also  objectionable  as  be- 
ing abstract. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  S  582;   De&  Dig.  {  248.*] 

Appeal  from  Circuit  Court  Jefferson  Coun- 
ty;  A.  O.  Lane,  Judge. 

Action  by  Frank  S.  White  ft  Sons  against 
W.  R.  McVay.  Judgment  for  plaintiff,  and 
defendant  appeals.    Affirmed. 

The  facts  are  sufficiently  stated  in  the 
opinion  of  the  court  The  charges  therein  re- 
ferred to  are  as  follows:    "(2)  If  the  jury 
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believe  from  the  evidence  that  Mrs.  McVay 
was  responsible  for  the  attorney's  fee  for  de- 
fending ber,  defendant  would  not  be  liable 
for  said  fee.  (3)  If  the  Jury  bellere  from 
the  evidence  that  plaintiff  was  employed  to 
defend  Mrs.  McVay,  and  accepted  said  em- 
ployment before  defendant  made  any  promise 
to  pay  said  fee,  plaintiffs  could  not  recover 
of  defendant  in  this  case." 

Allen  &  Bell,  for  appellant  Frank  & 
White  &  Sons,  pro  se. 

DENSON,  J.  This  action  Is  one  In  assnmp- 
slt,  by  the  plaintiffs  against  the  defendant, 
to  recover  the  value  of  services  rendered  as 
attorneys  at  law  in  and  about  securing  the 
discharge  of  defendant's  wife  from  crimlDal 
charges  lodged  against  her.  Among  other 
defenses  Interposed  the  defendant  pleaded  the 
statute  of  frauds  as  prescribed  by  subdivi- 
sion 3  of  section  4289  of  the  Code  of  1907. 

There  is  no  conflict  in  the  evidence  in  re- 
spect to  the  rendition  of  the  services  by 
the  plaintiffs,  nor  as  to  their  value.  The  bill 
of  exceptions  sets  out  all  of  the  evidence,  and 
in  the  view  we  take  of  it  there  Is  absolutely 
no  fonndatlon  therein  upon  which  to  predi- 
cate charges  2  and  3,  requested  by  the  defend- 
ant. The  plaintiffs'  cause  of  action,  accord- 
ing to  the  evidence,  rests  upon  an  original 
promise  of  the  defendant  He  denied  making 
It,  and  the  only  question  in  the  case  for  sub- 
mission to  the  Jury  was  whether  the  promise 
was  made.  Charges  2  and  3,  requested  by 
the  defendant  are  abstract;  and  charge  1 
Is  an  invasion  of  the  province  of  the  Jury. 
All  of  them  were  well  refused. 

Appellant's  counsel.  In  bis  brief,  complains 
of  a  charge  which  he  says  was  given  at  the 
request  of  the  plaintiffs;  but  the  bill  of  ex- 
ceptions falls  to  disclose  any  charge  given 
at  plaintiffs'  request 

We  have  discussed  all  the  assignments  of 
error  Insisted  upon  In  appellant's  brief;  and, 
liaving  determined  them  against  Iilm,  the 
Jndgmoit  of  the  trial  coort  will  be  affirmed. 

Affirmed. 

TYSON.  C  J.,  and  SIMPSON  and  Mc- 
CliELLAN,  JJ.,  concur. 


OSi  Ala.  U7) 

TOWN  OP  COTTONWOOD   et  aL  v.  H.  M. 
AUSTIN  &  CO. 

(Supreme  Conrt  of  Alabama.     Nov.  19,  1908. 
Rehearing  Denied  Jan.  14,  1909.) 

1.  CONTBA.OT8   (I   1S8*)— IlXKOAI.   CORTBAOTS— 

The  law  leaves  all  who  share  In  an  illegal 
contract  where  it  finds  them,  and  will  neither 
aid  to  enforce  the  contract  while  executoi^  nor 
to  rescind  it  and  recover  back  the  considera- 
tion when  executed. 

[Ba.    Note. — For  other  cases,   see   Contracts, 
Cent  Dig.  {{  681-700;    Dec.  Dig.  5  138.*] 


2.  Intoxicatino  Liquobs   (J  328*)— Illkoai. 

Sale— Rights  of  Selleb. 

Under  the  statute  providing  that  the  dis- 
penser shall  buy  and  sell  liquors  for  cash  only, 
a  sale  of  intoxicating  liquors  to  a  town  dispen- 
sary on  account,  on  the  understanding  that  any 
part  of  the  liquor  not  sold  or  not  paid  for  may 
be  returned  by  tlie  dispensary  and  that  it  may 
claim  credit  to  that  extent,  is  illegal,  and  the 
seller  cannot  sue  in  detinue  for  liquors  deliver- 
ed under  such  contract  and  not  paid  for. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  S  466 ;    Dec.  Dig.  |  328.*] 

Appeal  from  Circuit  Court  Honston  Coun- 
ty;   H.  A.  Pearce,  Judge. 

Action  by  H.  M.  Austin  &  Co.  against  the 
Town  of  Cottonwood  and  others.  From  a 
Judgment  for  plaintiffs,  defendants  appeal. 
Reversed  and  remanded. 

Espy  &  Farmer,  for  appellants.  Wilson  & 
Martin,  for  appellees. 


McCLELLAN,  J.  Action  of  detinue  by  ap- 
pellees against  appellants  to  recover  descrll^ 
ed  kinds  of  Intoxicating  liquors.  The  facts, 
as  necessary  to  be  here  stated,  shown  by  the 
bill  of  exceptions,  were  that  the  town  of 
Cottonwood,  through  its  mayor  and  council, 
composed  of  the  persons  named  as  defend- 
ants along  with  the  corporate  entity,  was  en- 
gaged in  the  conduct  of  a  dispensary;  that 
one  of  the  provisions  of  the  act  authorizing 
such  enterprise  was  that  "the  dispenser  shall  ' 
buy  and  sell  (spirituous,  vinous  and  malt  liq- 
uors) for  cash  only";  that  the  plaintiff,  on 
the  11th  day  of  May,  1907,  "sold  the  Cotton- 
wood Dispensary  (I.  e.,  the  municipality) 
1635.54  worth  of  whisky  and  beer,  which 
was  shipped  in  different  lots.  May  17th,  18th, 
and  ZJth,  and  June  29th,  and  charged  the 
same  to  It  on  account;  •  •  •  that  said 
town  of  Ck>ttonwood,  through  and  by  its  may- 
or and  Its  said  councllmen,  •  •  •  bought 
In  the  month  of  May  the  sum  of  $635.64 
worth  of  liquor  from  the  plaintiff  on  account 
with  the  underttanding  that  if  anv  part  of 
taUl  goods  were  not  sold,  or  were  not  paid 
for,  the  dispensary  might  return  them  and 
claim  credit  to  that  extent  [Italics  supplied] ; 

*  *  *  that  when  said  dispensary  was  closed 
down  In  July,  1907,  it  had  on  hand  and  undis- 
posed of  $375.86  worth  of  whisky  and  other 
stuff  embraced  In  the  sale  by  the  plaintiff  to 
the  dispensary  In  said  sale  In  May,  1907; 

*  *  *  tihat  the  Items  of  goods  sued  for  and 
embraced  in  the  complaint  of  [In]  this  suit 
were  Items  embraced  in  the  sale  by  plaintiff 
to  the  said  Cottonwood  Dispensary  In  the  sale 
In  May,  1907 ;  •  •  •  that  the  goods  sued 
for  were  worth  the  sum  of  $375.86 ;  that  the 
property  was  In  the  possession  of  defendant 
when  this  suit  was  brought"  It  also  appears 
from  the  bill  that  a  part  of  the  aggregate 
purchase  price  for  the  liquors  so  sold  and 
bought  in  May.  1907.  was  paid  to  plaintiff 
by  the  municipality. 

In  Bluthenthal  &  Bickert  v.  Town  of  Head- 
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land.  132  Ala.  249,  81  South.  87,  90  Am.  St 
Bep.  904,  where  the  action  was  for  money  had 
and  received — an  action  equitable  In  nature 
— to  recover  the  proceeda  of  sales  of  liquors 
by  the  municipality,  which  liquors  had  been 
delivered  to  the  municipality  by  the  plain- 
tiffs as  upon  an  attempted  contract  of  pur- 
chase of  said  liquors  by  the  municipality 
from  the  plaintiffs  on  a  credit,  in  violation 
of  the  provision  of  the  authorizing  act  that 
forbade  sales  and  purchases  otherwise  than 
for  cash,  this  court  ruled  that  such  attempt- 
ed undertaking  was  void,  t>ecau8e  prohibit- 
ed by  law,  not  merely  ultra  vires,  and  that  the 
courts  could  not  be  availed  of,  in  any  way, 
to  relieve  either  of  the  parties  in  pari  delic- 
to. The  principle  announced  and  enforced  in 
the  case  of  Bluthenthal  &  Blckert  v.  Town  of 
Headland  Is  decisive  of  this  appeal.  This  prin- 
ciple has  been  stated  in  varying  forms  by 
this  court  In  CHark  v.  Colbert,  67  Ala.,  at 
page  96,  it  is  thus  stated :  "That  the  law  will 
leave  all  who  share  In  the  guUt  of  an  Illegal 
or  inunoral  transaction  where  it  finds  them, 
and  will  neither  lend  Its  aid  to  enforce  the 
contract  while  executory,  nor  to  rescind  it 
and  recover  back  the  consideration  when 
executed."  In  Hill  v.  Freeman,  73  Ala.,  at 
page  201,  49  Am.  Rep.  48,  the  principle  is 
thus  stated ;  « •  *  •  where  a  contract 
based  on  a  consideration  contrary  to  law,  im- 
moral, or  opposed  to  public  policy,  has  been 
fully  and  voluntarily  executed,  if  the  parties 
are  in  pari  delicto,  the  courts  will  not  inter- 
fere to  disturb  the  acquired  rights  of  either  at 
the  instance  of  the  other.  The  result  is  the 
same  as  if  the  contract  had  originally  been  le- 
gal and  valid,  and  neither  can  recover  the  con- 
sideration which  he  has  thus  voluntarily 
parted  with."  In  ThombiU  v.  O'Rear,  108 
Ala.,  at  page  301,  19  South.,  at  page  382  (31 
L.  R.  A.  792),  it  is  said :  "All  the  decisions 
of  this  court  are  In  line  with  these  authori- 
ties, holding,  as  to  suits  upon  executory  con- 
tracts founded  upon  Immoral  or  illegal  con- 
siderations, they  may  always  be  defended  on 
the  ground  of  their  invalidity,  but  that  when 
executed,  unless  controlled  by  statute  to  the 
contrary,  the  law  will  not  Interfere  at  the  in- 
stance of  eltljer  party  to  undo  that  which 
it  was  otlglnally  employed  to  do,  for  the  rea- 
son that  being  equally  at  fault  the  law  will 
help  neither."  Long  v.  Railroad,  91  Ala.  622, 
8  South.  706,  24  Am.  St  Rep.  931. 

From  the  elaborate  quotation  made  from 
the  bill,  and  there  was  no  conflict  in  the  tes- 
timony, it  is  seen  that  In  the  eyes  of  the  law 
both  the  buyer  and  the  seller  of  the  liquors 
sought  to  be  recovered  were  in  pari  delicto 
In  respect  of  the  prohibition,  expressed  in  the 
enactment,  against  the  purchase  of  liquors 
•*for  cash  only."  In  the  very  process  of  the 
dealing  involved  this  prohibition  was  violat- 
ed. In  order  for  the  plaintiffs  to  recover  in  this 
action,  it  was  essential  that  they  trace  their 
alleged  right  to  retake  the  liquors,  voluntarily 


delivered  by  them  to  the  buyer,  through  the 
stated  violation  of  the  prohibition  against 
a  purchase  on  a  credit  Clark  v.  Colbert  67 
Ala.  94.  Having  voluntarily  and  In  violation 
of  the  provision  placed  these  chattels  in  an- 
other's possession  and  power,  the  courts  will 
not  lend  themselves  to  the  plaintiffs'  relief. 
That  this  contract  was  executed  there  can 
be  no  doubt  Nothing  remained  but  to  pay 
the  price  agreed  upon,  and  this  payment  was 
not  executed  upon  delivery  of  the  chattels, 
but  was  in  fact  avoiding  the  contract  under 
the  letter  of  the  prohibition  quoted,  on  cred- 
it The  price  of  the  liquors  was  agreed  on 
and  the  liquors  were  delivered  "with  the  un- 
derstanding that  if  any  part  of  said  goods 
were  not  sold,  or  were  not  paid  for,  the  dis- 
pensary might  return  them  and  claim  cred- 
it to  that  extent"  In  Allen  v.  Maury,  66 
Ala.,  at  page  17,  an  announcement  approv- 
ingly quoted  In  Foley  v.  Felrath,  98  Ala.  176, 
13  South.  485,  39  Am.  St.  Rep.  39,  it  is  said : 
"Where,  however,  goods  are  sold  and  deliv- 
ered, the  terms  of  sale  being  specified,  and 
the  vendee  reserves  the  right  to  reject  or  re- 
turn, the  title  passes,  liable  to  be  divested  by 
the  exercise  of  the  option  to  rescind,  express- 
ed within  a  reasonable  time."  The  option 
reserved  by  the  municipality  in  this  instance 
was,  not  to  rescind  pro  tanto  the  contract 
operating  thereby  to  reinvest  the  seller  with 
the  title  to  the  chattels  not  sold  or  paid  for, 
but  to  return  the  property  as  that  of  the 
mnnidpallty,  and  thereby  secure  credit  pay- 
ment pro  tanto,  on  the  Indebtedness  attempt- 
ed to  be  created  by  the  May,  1907,  dealing 
between  the  parties. 

We  pretermit  consideration  of  a  prelimi- 
nary question,  not  necessary,  in  the  light  of 
the  views  expressed,  to  be  decided.  The 
Judgment  is  accordingly  reversed,  and  the 
cause  is  remanded. 

Reversed  and  remanded. 

DOWDELL,  SIMPSON,  and  ANDERSON, 
33.,  concur. 

(1£8  Ala.  225) 

ADAMS  V.  ADKISON. 

(Supreme  Court  of  Alabama.     Dec.   17,  1908. 
Rehearing  Denied  Jan.  14,  1909.) 

Pabtnkbship  (8  811*)— Pbivats  Aocountino 
AWD  Settlement— CoNCLUSivBNBss. 

Where  third  persons  appointed  by  a  partner 
"to  malce  final  settlement  of  the  partnership 
affairs"  went  over  the  1>asineea  of  the  firm  with 
the  copartner,  adjusted  the  accounts,  paid  the 
firm  debts,  assigned  to  one  of  the  partners  all 
debts  due  to  the  firm  in  the  settlement,  divided 
the  goods,  and  executed  an  instrument  reciting 
that  they  bad  divided  the  goods  of  the  firm  and 
had  made  satisfactory  settlemeat  of  the  same, 
the  firm  business  was  conclusively  settled,  in 
the  absence  of  fraud,  accident,  or  mistake,  or  a 
showing  that  a  part  of  the  firm  business  re- 
mained unsettled. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent.  Dig.  II  721-723:  Dec  Dig.  §  311.*) 
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Appeal  from  Ghancery  Conrt,  Barboor  Ooim- 
ty ;  Luclan  D.  Gardner,  CSiancellor, 

Salt  by  J.  A.  Adams  against  D.  Q,  Adklson. 
From  a  decree  of  dlsmlBsal,  complainant  ap- 
peals.   Affirmed. 

P.  A.  McDanlel  and  J.  A.  Adams,  tor  ap- 
pelant   Peacb  &  Thomas,  for  appellee. 

SIMPSON,  J.  The  bUl  In  this  case  was  fil- 
ed by  the  appellant  against  the  appellee  for 
the  settlement  of  a  partnership.  The  answer 
sets  up  the  defense  that  a  settlement  of  the 
partnership  had  been  made,  and  the  only  re- 
ply of  the  complainant  Is  that  said  settlement 
was  merely  a  division  of  the  goods  on  band 
and  did  not  settle  the  partnership  business. 

The  answer  does  not  point  out,  or  designate 
particularly,  any  part  of  the  partnership  bnsl- 
neoa  which  Is  left  unsettled,  and  the  evidence 
shows  that  certain  parties  were  appointed  by 
the  complainant  "to  make  final  settlement  of 
the  partnership  affairs" ;  that  they  consumed 
eight  days  in  going  over  the  business  with  the 
defendant;  that  they  reported  from  time  to 
time  to  the  complainant;  that  they  adjusted 
the  accounts  between  the  partners;  that 
th^  paid  off  the  debts  of  the  Arm ;  that  all 
of  the  debts  due  to  the  firm  were  assigned 
to  one  of  the  partners  )n  the  settlement,  and 
the  goods  were  divided ;  and  that  they  signed 
and  delivered  the  written  evidence  of  their 
work  In  the  following  words,  to  wit:  "This  Is 
to  show  that  R.  W.  Brown  and  A.  R.  Adams 
have  this  day  divided  the  goods  of  the  firm 
of  D.  O.  Adklson  &  J.  M.  Adams,  factor  for 
3.  A.  Adams,  and  made  satisfactory  settle- 
ment of  the  same." 

We  think  the  chancellor  correctly  decided 
that  the  settlement  was  a  settlement  of  the 
partnership  business,  and  that,  there  being  no 
evidence  of  fraud,  accident,  or  mistake,  nor 
of  any  part  of  the  partnership  business  still 
remaining  unsettled,  the  bill  was  properly 
dismissed.  Harris  v.  Harris,  132  Ala.  208, 
211,  31  South.  355 ;  Scheuer  v.  Berrlnger,  102 
Ala.  216,  220,  14  South.  640;  Cowan  v.  Jones, 
27  Ala.  317,  325;  Desha  &  Sheffield  v.  Smith, 
20  Ala.  762. 

The  decree  of  the  court  is  affirmed. 

TTSON,  a  J.,  and  HARALSON  and  DON- 
SON,  }J.,  concur. 


(US  Ala.  48) 

ECHOLS  V.  STATE. 
(Supreme  Court  of  Alabama.    Jan.  IS,  1900.) 
L  EitBtzzuaam  ({  14*) — Aecirm— Tes  Re- 

LATIOH. 

The  relation  of  principal  and  agent  did  not 
aitt,  ao  as  to  anstain  a  conviction  for  embezzle- 
ment, onder  Code  1S07,  |  6831,  puniabing  any 
tfent,  etc.,  who  embeasles  money  depoaited  with 
him,  where  accused  agreed  to  make  a  suit  of 
■dottles  for  a  sum,  part  of  which  was  to  be  paid 
ia  advance  and  the  rest  in  the  fatore,  bat  re- 
foaed  to  deliver  the  clothes  after  the  cash  pay- 


ment was  made«  except  upon  additional  pay- 
ments, and  also  refused  to  return  the  payment 
made;  the  relation  of  the  parties  being  that 
of  buyer  and  seller. 

[Ed.  Note.— For  other  cases,  see  Embezzle- 
ment, Crait.  Dig.  {  13 ;   Dec  Dig.  {  14.»] 

2.  Pbincipal  awd  Agent  (|  1*)— What  Con- 
stitutes AN  "Agent." 

An  agent  ia  one  who  undertakes  to  transact 
some  business  or  to  manage  some  affair  for  an- 
other by  the  authority  of  the  latter  and  to  ac- 
count to  it ;  and  the  word  "agent,"  as  employed 
in  the  statute  punishing  embezzlement  by  an 
agent,  imports  a  principal  and  implies  employ- 
ment, service,  delegated  authority  to  do  some- 
thing in  the  name  and  stead  of  the  principal. 

[Ed.  Note.— For  other  cases,  see  Principial  and 
Agent,  Dec.  Dig.  §  l.» 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1.  pp.  262-270;  vol.  8,  p.  7568.] 

Appeal  from  City  Court  of  Bessemer;  WU> 
liam  Jackson,  Judge. 

Sam  Echols  was  convicted  of  embezzlement, 
and  he  appeals.    Reversed  and  remanded. 

Matthews  &  Matthews,  for  appellant.  Alex- 
ander M.  Oarber,  Atty.  Gen.,  and  Thomas  W. 
Martin,  Asst  Atty.  Gen.,  for  the  State. 

SIMPSON,  J.  The  appellant  was  convict- 
ed of  the  offense  of  embezzlement;  the  affi- 
davit charging  that  be,  "being  an  agent,  serv- 
ant, or  clerk  of  affiant,  embezzled  or  fraud- 
ulently converted '  to  his  own  use  money  to 
alxnit  the  amount  of  $18,  or  fraudulently 
secretes,  with  intent  to  convert  to  bis  own 
use,  or  to  the  use  of  another,  $18  in  money 
which  has  come  Into  his  possession  by  virtue 
of  his  office  or  employment"  The  evidence 
for  the  state,  in  its  strongest  light  against 
the  defendant.  Is  that  the  defendant,  being 
a  tailor,  agreed  to  make  a  suit  of  clothes  for 
the  prosecutor  for  a  certain  amount  of  mon- 
ey, part  of  which  was  to  be  paid  in  cash  and 
the  remainder  to  be  paid  In  the  future ;  that 
the  prosecutor  made  the  cash  payment  and 
demanded  his  suit  of  clothes;  that  defend- 
ant refused  to  deliver  it  without  the  payment 
of  more  money,  and  also  refused  to  return 
bis  money. 

This  court  said,  in  discussing  a  former  stat- 
ute (which  was  identical  with  section  6831 
of  the  Code  of  1907,  In  so  far  as  the  point 
Involved  Is  concerned),  that  an  agent  is  "one 
who  undertakes  to  transact  some  business 
or  to  manage  some  affair  for  another,  by  the 
authority  and  on  account  of  the  latter,  and  to 
render  an  account  of  it" ;  also  that  "  'agent,' 
as  employed  in  this  section,  imports  a  prin- 
cipal, and  implies  employment,  service,  dele- 
gated authority  to  do  something  in  the  name 
and  stead  of  the  principal."  Pnllam  v.  State, 
78  Ala.  31,  34,  56  Am.  Rep.  21.  The  relation 
of  principal  and  agent  did  not  exist  between 
the  prosecutor  and  the  defendant,  but  the 
rdation  of  seller  and  purchaser.  The  de- 
fendant did  not  undertake  to  do  anything  In 
the  name  and  stead  of  the  prosecutor.  The 
money  was  not  placed  in  his  hands  to  be 
used  or  cared  for,  and  accounted  for  to  the 
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prosecntor,  but  was  paid  to  blm  in  part  set- 
tlement for  a  suit  of  clothes,  and  thereby 
became  the  money  of  the  defendant,  to  use 
as  he  pleased.  Whatever  other  liability  or 
penalty  the  defendant  may  have  Incurred, 
he  could  not  be  convicted  of  embezzlement 
on  the  facts  of  this  case.  Consequently  the 
defendant  was  entitled  to  the  general  charge, 
as  requested  and  refused. 

The  Judgment  of  the  court  is  reversed, 
and  the  cause  remanded. 

HARALSON,  ANDERSON,  and  DENSON, 
JJ.,  concur. 


(168  Ala.  80) 

FRANKmN  V.  STATE. 

(Supreme  Court  of  Alabama.     Dec.  17,   1906. 

Rehearing  Denied  Jan.  14,  1009.) 

IRTOXIOATINO    LiQUOBS  '  ({    99*)— DlSinXKB'S 

LicBRSB— Rights  Conferred. 

Under  Code  1896,  i  4122,  imposing  licenses 
In  different  amounts  for  distilling  and  for  selling 
liquor,  a  license  to  distill  implies  no  authority 
to  sell,  and  a  distiller's  license  gives  no  authori- 
ty to  sell  in  a  prohibited  district  created  by  an 
election  under  Gen.  Lews  1907,  p.  200,  as 
amended  by  Gen.  Laws  1907,  p.  626  (Code  1907, 
gS  49a-511). 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Dec.  Dig.  g  99.*] 

Appeal  from  Circuit  Court,  Chambers  0>un- 
ty;    S.  L.  Brewer,  Judge. 

Durward  Franklin  was  convicted  of  sel- 
ling spirituous  liquor  without  a  license,  and 
he  appeals.    Affirmed. 

R.  B.  Barnes  and  Hill,  Hill  &  Whiting,  for 
appellant  Alexander  M.  Oarber,  Atty.  Gen., 
for  the  State. 

DOWDELL,  J.  The  defendant  was  Indicted 
for  selling  spirituous  liquor  without  a  license 
and  contrary  to  law.  The  trial  was  had  on 
an  agreed  statement  of  the  facts,  which  Is 
set  out  In  the  transcript,  and  by  which  It  was 
shown  that  the  defendant  had  a  distiller's 
license,  but  no  license  to  sell,  and  that  he  did 
sell  spirituous  liquor.  The  sale  was  made  in 
the  county  of  Chambers  during  the  year  1908. 
The  county  of  Chambers  was  at  the  time  a 
prohibition  district  by  virtue  of  an  election 
held  under  Act  Feb.  26,  1907  (Gen.  Laws 
1907,  p.  200),  as  amended  by  Act  Aug.  7, 
1907  (Gen  Laws  1907,  p.  626),  which  said 
act  has  been  adopted  into  the  Code  of  1907 
as  sections  492-^11,  art.  25,  p.  373,  vol.  1, 
and  by  which  said  act  the  issuance  of  a  li- 
cense to  sell  liquor  In  said  county  was  for- 
bidden. 

The  insistence  by  counsel  for  appellant  Is 
that  the  license  to  distill  Implied  the  right 
to  sell  the  product  of  the  distillery.  There 
Is  no  merit  in  such  contention.  Apart  from 
the  prohibition  statute  against  selling,  the 
statute  under  which  the  defendant  obtained 
his  license  to  distill  (section  4122  of  the  0>de 
of  1896),  regulating  license  tax,  provided  for 


a  separate  license  In  different  amounts  for 
distilling  and  selling,  clearly  separating  the 
two  businesses.  So  under  the  old  statute  as 
It  then  stood,  prior  to  the  act  of  August,  1907, 
a  license  to  distill  Implied  no  authority  to 
sell.  A  fortiori  there  could  be  no  Implied 
authority  to  sell  under  a  license  to  distill.  In 
the  face  of  a  statute  positively  prohibiting  a 
sale. 

The  judgment  appealed  from  is  affirmed. 

Affirmed. 

TTSON,  C.  J.,  and  SIMPSON  and  DEN- 
SON, JJ.,  concur. 


(168  Ala.  633) 
BURGIN  ▼.  MARX. 
(Supreme  Oiurt  of  Alabama.    Jan.  14,  1909. 
Rehearing  Denied  Feb.  5,  1909.)    , 

1.  Evidence   (§  353*)  —  Documentabt   Evi- 
dence—Execution or  Bill  of  Salk — Sitf- 

FICIENCT. 

A  bin  of  sale  of  an  automobile,  manufactur- 
ed by  a  corporation  authorized  to  manufacture 
automobiles,  executed  in  the  name  of  the  corpo- 
ration by  its  president  and  general  manaprer, 
having  the  general  control  and  supervision  of 
the  business  affairs  of  the  corporation,  is  suffi- 
ciently executed  to  render  it  admissible  in  evi- 
dence. 

[Ed.  Note. — For  other  cases,  see  Elvidence, 
Cent.  Dig.  (  1418 ;   Dec.  Dig.  «  353.»] 

2.  Evidence  (J  113*)— Relevancy— Value  of 
Personalty — Attempts  to  Sell. 

Since  the  measure  of  recovery,  in  trespass 
for  seizing  and  selling  personalty,  is  the  value 
of  the  property  at  the  time  of  the  seizure,  evi- 
dence of  efforts  to  sell  the  personalty  several 
months  after  the  seizure  is  inadmissible  to  fix 
value. 

[Ed.  Note.— For  other  cases,  see  Ehridence, 
Dec.  Dig.  i  113.*] 

3.  Landlord  and  Tenant  (8  2.'i2*)— Lien  fob 
Rent— Sales  in  REauLAR  Course  of  Trade. 

A  sale  in  the  regular  course  of  trade  by  a 
tenant  engaged  in  the  business  of  manufactur- 
ing displaces  the  lien  of  the  landlord  for  rent  on 
the  goods  manufactured  and  sold. 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Cent.  Dig.  6  1002 ;  Dec.  Dig.  {  252.»J 

4.  Appeal  and  Error  (J  1027*)  —  Harmless 
Error. 

Where  a  cause  was  fairly  submitted  to  the 
Jury  on  a  single  issue,  which  determined  the 
rights  of  the  parties,  erroneous  rulings  involv- 
ing other  issues  were  wlthont  injury  to  the  de- 
feated party. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  g  4033;  Dec.  Dig.  g  1027.*] 

Appeta  from  Circuit  (3ourt  Jefferson  Coun- 
ty; A.  A.  Coleman,  Judge. 

Action  in  trespass  by  Otto  Marx  against 
A.  W.  Burgin.  From  a  judgment  for  plain- 
tiff, defendant  appeals.    Affirmed. 

The  case  made  by  the  facts  Is  that  the 
Birmingham  Electric  &  Manufacturing  Ck>m- 
pany  was  Indebted  to  Mrs.  L.  L.  McCk>nnell 
for  rent  for  a  storehouse  or  place  of  busi- 
ness, and  that  she  sued  out  an  attachment 
to  enforce  the  claim,  which  was  levied  on  an 
automobile  and  other  property.    At  the  timo 
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of  the  levy  the  aatomobile  was  in  the  house 
occupied  by  the  corporation  as  Its  place  of 
business,  and  was  seized  by  Burgin  as  sher- 
iff under  the  writ  The  plalntiCf,  Marx, 
daimed  that  the  machine  was  his,  of  which 
notice  was  given  to  the  sheriff  after  the  leyy 
and  before  the  sale,  and  that  it  was  sold  on 
T«idltlonl  exponas  under  order  of  the  dty 
court  on  Judgment  In  the  attachment  pro- 
ceedings. The  bill  of  sale  was  executed  on 
September  3,  1903,  and  was  as  described  In 
the  opinion.  Attachment  was  sued  out  on 
March  31,  1004. 

Joel  F.  Webb  and  James  A.  Mitchell,  for 
appellant  li.  G.  Dickey  and  George  L. 
Smith,  for  appellee. 

DOWDELL,  J.  The  plalnUff,  Otto  Marx, 
claimed  title  to  the  automobile  In  question 
under  a  purchase  from  the  "Birmingham 
Electric  &  Manufacturing  Company,"  a  priv- 
ate corporation.  The  charter,  among  other 
things,  authorized  the  corporation  to  engage 
in  the  business  of  manufacturing  automo- 
biles. The  one  in  question  was  manufactur- 
ed by  said  corporation.  There  was  evi- 
dence tending  to  show  that  one  J.  M.  Lans- 
den  was  the  president  and  general  manager 
of  the  corporation,  and  "the  active  financial 
agent  of  the  company,  with  general  charge, 
control,  and  supervision  of  all  its  business 
affairs."  The  bill  of  sale  of  the  automobile 
to  Marx  was  executed  in  the  name  of  the 
corporation  by  its  president  and  general 
manager,  J.  M.  Lansden.  Under  this  show- 
ing we  think  there  can  be  no  doubt  of  the 
correctness  of  the  ruling  of  the  trial  court 
In  admitting  the  bill  of  sale  in  evidence. 
Jlowrlgbt  T.  Nelson,  106  Ala.  404,  4(»,  17 
South.  91. 

There  was  no  error  In  excluding  the  evi- 
dence of  the  witness  Roscoe  McConnell  as  to 
the  efforts  made  to  sell  the  automobile  after 
the  purchase  by  Mrs.  McConnell  at  the  sher- 
iff's sale.  It  was  not  made  known  to  the 
court  for  what  purpose  this  evidence  was 
offered.  Tlie  time  was  several  months  after 
the  seizare  by  the  sheriff,  and.  If  the  pur- 
pose was  to  fix  the  value,  the  answer  Is: 
If  the  plaintiff  was  entitled  to  recover  for 
the  trespass,  be  was  entitled  to  recover  the 
value  of  the  property  at  the  time  of  the 
Kizore. 

The  real  Issue  In  the  case  was  whether 
the  plaintiff  was  a  purchaser  of  the  automo- 
bile from  the  Birmingham  Electric  &  Manu- 
facturing Company  in  the  regular  course  of 
trade.  It  clearly  appears  from  the  record 
that  the  court  In  the  instructions  given  to 
the  Jury,  both  ex  mero  and  at  the  request  in 
writing  of  the  defendant  limited  the  right  of 
recovery  by  the  plaintiff  to  this  issue.  There 
was  evidence  both  for  and  against  the  plain- 
tiff on  this  question,  and  the  Jury  found  for 
the  plaintiff.  If  the  plaintiff  purchased  in 
the  regular  course  of  trade,  the  lien  of  the 


landlord  for  rent  of  the  premises  on  which 
the  business  was  carried  on  by  the  seller,  and 
on  which  the  goods  was  kept  was  thereby 
displaced.  Andrews  Mfg.  Co.  v.  Porter,  112 
Ala.  381,  20  South.  475;  Weil  v.  McWhorter, 
94  Ala.  540,  10  South.  131;  18  Am.  &  Eng. 
Bncy.  of  Law  (2d  Ed.)  p.  346. 

On  this  view  of  the  case  as  tried  below, 
other  questions  here  presented  by  the  as- 
signments of  error  become  immaterial,  and 
the  rulings  of  the  court  in  respect  to  such 
questions,  If  erroneous,  were  without  In- 
Jury  to  the  defendant  The  cause  having 
been  fairly  submitted  to  the  Jury  on  the  sin- 
gle issue  above  stated,  and  no  reversible  er- 
ror appearing  of  record,  the  Judgment  will  be 
affirmed. 

Affirmed. 

TYSON,  O.  J.,  and  SIMPSON,  ANDER- 
SON, DBINSON,  and  MATFIELD,  JJ.,  con- 
cur. 


ass  Ala.  563) 
WESTERN  UNION  TELEJQRAPH  CO.  v. 
McMOHRIS. 
(Supreme  Court  of  Alabama.     Dec  17,  1906.) 

1.  Telegraphs  and  Telephones  (S  68*)  — 
Nondelivery  of  Tkleorah  —  Mbntai.  An- 
guish. 

Mental  anguish,  alone  and  unaccompanied 
by  physical  injury,  occasioned  by  the  negligent 
failure  of  a  telegraph  company  to  deliver  a  mes- 
sage, furnishes  ground  for  recovery  of  damages. 
[Ed.  Note. — For  other  cases,  see  Telegraphs 
and  Telephones,  Cent.  Dig.  K  60,  70;  Dca  Dig. 
8  68.»] 

2.  Damages  (}  163*)— Mentai.  Anguish— Ev- 
idence. 

Where  mental  anguish  forms  an  element  of 
recoverable  damages,  direct  proof  of  such  suf- 
fering is  not  as  a  general  rule  necessary ;  but  it 
may  be  inferred  by  the  jury  from  circumstances 
attending  the  particular  breach  of  duty  or  con- 
tract 

[Ed.  Note.— For  other  cases,  see  Damages, 
Dec.  IMg.  1 163.*] 

3.  Damages  (S  23*)— Breach  of  Contbact. 

Damages  for  breach  of  contract  are  such 
as  may  reasonably  be  considered  as  arising  nat- 
urally from  the  breach,  or  as  may  reasonably  be 
supposed  to  have  been  in  the  contemplation  <rf 
the  parties  at  the  inception  of  the  contract  as 
the  possible  result  of  a  breach. 

[Bid.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  H  58,  59;    Dec  Dig.  %  23.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  1816.  1817 ;   vol.  8,  pp.  7625,  7626.] 

4.  Teleobaphs  and  Telephones  (§  68*)  — 
Nondelivebt  of  Messages — Damages  fob 
Mental  Anguish. 

A  sender  of  a  telegraph  message  may  re- 
cover for  mental  anguish  proximately  caused  by 
a  failure  to  deliver  the  message. 

[Ed.  Note. — For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  {{  69,  70;  Dec.  Dig. 
»6a*) 

5.  Telegraphs  and  Telephones  (J  68*)  — 
Nondelivery  op  Messages — Mental  An- 
guish—Relationship. 

The  mentai  anguish  which  may  be  said  t* 
arise  naturally  and  proximately  from  the  breach 
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of  a  eoDtract  to  tiansmit  a  teleEram  la  limited 
to  certain  degrees  of  relationship,  and  that  of 
brothers  falls  within  the  degree. 

[Bkl.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  {{  69,  70 ;  Dec.  Dig. 

6.  Teleobaphb  aitd  Telephones  (I  66*)  — 

NONDELIVEBT    OF    MeSBAOES— DAlIAOEa    FOB 

Mertai,  Arouish— Evidence. 

Plaintiff  delivered  to  a  telegraph  operator 
a  message  reciting:  "Caldwell  diea  last  night. 
Will  be  down  wiu  remains  this  evening.  Open 
grave  on  oar  lot"  The  operator  knew  that 
plaintiff  and  the  deceased  person  referred  to 
were  brothers.  The  message  was  not  delivered, 
and  when  plaintiff  reached  the  town  with  the  re- 
mains there  was  no  one  to  meet  him,  and  no  ar- 
raogonents  had  been  made  for  Uie  faneral. 
Held  that,  since  the  message  anggested  that  the 
sendee  wonid  make  arrangements  for  the  fu- 
neral and  notify  friends  and  relatives  to  meet 
plaintiff  at  the  train,  the  jury  might  infer  the 
fact  of  plaintiff's  mental  suffering,  thongh  there 
was  no  direct  proof  thereof. 

[Ed.  Note.— For  other  cases,  aee  Telegraphs 
and  Telephones,  D«c.  Dig.  |  66.*] 

7.  TTLKOKAPHS    and    TEUCPHOREa    (J    66*) — 
NONOEUVEBT    OF    MeSSAOES— DAKAOBS    FOB 

Mental  Anguish- Evidence. 

Where  there  was  no  evidence  that  the 
sendees  were  at  home  or  at  their  places  of  busi- 
ness the  day  the  measa^  ought  to  have  arrived, 
or  that  if  thev  had  received  the  message  prompt- 
ly, they  would  have  made  arrangements  for  the 
funeral  and  have  notified  friends  and  relatives 
of  the  arrival  of  the  remains,  there  could  be  no 
recovery  for  mental  anguish. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Dec.  Dig.  i  66.*] 

8.  Teleobaphs   and  Telephones  (f   66*)  — 

NONDELIVEBT    OF    MeSSAQES— DaKAOEB    FOB 

Mental  Anguish— Evidence. 

In  such  case  evidence  that  the  faneral  was 
postponed,  and  that  it  rained  on  the  day  of  the 
funeral,  was  inadmissible. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Dec  Dig.  |  66.*] 

9.  Tbial  (I  a06*)—lNBTBUCTiON8— Absence  of 

BVTDENOE. 

The  trial  court  need  not  ^ve  charges  which 
instruct  the  Jury  that  there  is  no  evidence  of  a 
fact 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  I  BOO;  Dec.  Dig.  i  206.*] 

10.  Teleobaphs  and  Telephones  (S  67*)  — 

NONDELIVEBT     OF     TELEGBAUS   —   NOUINAL 

Dahaoes. 

A  sender  of  a  telegram  requesting  the 
sendee  to  make  arrangements  for  the  funeral  of 
the  deceased  brother  of  the  sender  is,  on  the 
failure  of  the  company  to  promptly  deliver  the 
telegram,  entitled  to  nominal  damages  at  least 
[M.  Note.— For  other  cases,  see  Telegraphs  and 
Telephones,  Cent  Dig.  U  64-68;  Dec  Dig.  |  67.*] 

11.  Teleobaphs  and  Telephones  (i  65*)  — 

NONDELIVEBT    OF    TELEGBAMS  —  DAXAOES — 

Toll  Paid— Pleading. 

The  amount  paid  by  the  sender  of  a  tele- 

5 ram  for  the  transmission  thereof  is  not  special 
amages,  and  need  not  be  specifically  claimed  in 
the  complaint  in  an  action  against  the  company 
for  failure  to  deliver  the  telegram ;  but,  where 
it  is  averred  in  the  complaint  as  having  been 
paid,  the  proof  and  recovery  thereof  tire  author- 
ized under  the  general  sum  claimed  as  damages. 
[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  H  4&-60:  Dec  Dig. 
8  65.*] 


12.  Teleobaphs  and  Telephones  (§  61*)  — 
Failure  to  Deliver  Teleqbams— Defenses 
— Strike  of  Emplot£8. 

Where  a  telegraph  operator  accepted  the 
toll  from  the  sender  of  a  telegram  and  informed 
the  sender  that  he  had  gotten  the  message  off, 
without  mentioning  any  limitation  on  the  liabil- 
ity of  the  telegraph  company,  the  fact  that  some 
of  the  company's  employes  were  on  a  strike  was 
not  available  as  a  defense  for  the  nondelivery  of 
the  message. 

[£)d.  Note.— For  other  eases,  see  Telegraphs 
and  Telephones,  Dec  Dig.  I  61.*] 

Appeal  from  City  Court  of  Oadsden;  John 
H.  Dlsqne,  Judge. 

Action  by  B.  T.  McMorrla  against  the  West- 
em  Union  Telegraph  Company.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Beversed  and  remanded. 

The  facts  are  sufficiently  stated  In  the 
opinion  of  the  court  To  the  following 
counts  demurrers  were  Interposed  and  over- 
ruled: (4)  "Plaintiff  claims  of  defendant 
corporation  the  sum  of  $1,950  for  the  breach 
of  the  following  agreement  made  by  plaln- 
tltr  with  defendant  on,  to  wit,  the  7th  day 
of  September,  1907,  by  the  terms  of  which 
the  defmdant  widertook  to  transmit  and 
deliver  within  a  reasonable  time  a  message 
In  words  and  figures  substantially  as  follows: 
[Here  follows  the  message  set  out  in  the- 
oplnlon.]  That  defendant  was  engaged  in 
the  business  of  transmitting  and  delivering 
telegraphic  messages  for  hire  between  said 
Rock  Springs  and  Clanton,  which  hire  or  re- 
ward was  paid  by  plaintiff  to  defendant. 
That  'Caldwell,'  mentioned  In  said  message, 
was  plaintiff's  brother,  which  fact  was  known 
to  defendant's  agent  making  said  contract  at 
Rock  Springs  for  and  on  behalf  of  defend- 
ant That  If  defendant  had  carried  out  his 
said  agreement  the  plaintiff  with  said  re- 
mains would  have  been  met  at  Clanton  on 
their  arrival  by  friends  of  himself  and  said 
brother.  That  the  grave  would  have  been 
opened  and  the  arrangements  made  for  the 
funeral.  That  plaintiff,  relying  on  said  agree- 
ment, started  with  said  remains  from  Bock 
Springs  and  arrived  at  Clanton  on  the  night 
of  September  7,  1907.  That  defendant  had 
failed  to  deliver  said  message  within  a  rea- 
sonable time,  and  in  fact  it  was  not  delivered 
until,  to  wit,  September  10,  1907,  and  as  a 
proximate  consequence  of  the  breach  of  said 
contract  there  was  no  one  to  meet  him  and 
his  brother's  remains  at  Clanton,  the  grave 
had  not  been  opened,  nor  bad  any  funeral 
arrangements  been  made,  thereby  delaying 
said  funeral  and  causing  plaintiff  great  men- 
tal pain  and  anguish,  to  his  damage  as 
aforesaid."  (6)  "Plaintiff  claims  of  defend- 
ant corporation  the  sum  of  $1,960  damages, 
for  that  on,  to  wit,  the  7th  day  of  Septem- 
ber, 1907,  plaintiff  delivered  at  Bock  Springs. 
Ala.,  to  defendant's  agent,  for  transmission 
from  Bock  Springs,  Ala.,  to  A.  Kanter  or 
P.  C.  Dennis,  at  Clanton,  Ala.,  a  message  In 
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words  and  flgores  substantially  as  follows: 
[Here  follows  telegram  set  ont  In  opinion.] 
And  defendant  contracted  and  undertook  for 
a  certain  sum  of  money,  which  plaintiff  paid 
to  defendant,  to  deliver  said  message  wltli 
In  a  reasonable  time  to  said  A.  Kanter  or  P. 
C.  Dennis  at  Clanton.  Plaintiff  avers  that 
defendant  was  engaged  In  the  business  of 
transmitting  telegraphic  messages  for  hire 
between  said  two  places.  Plaintiff  further 
avers  that  defendant  broke  said  contract  In 
this :  That  it  failed  to  deliver  said  message 
within  a  reasonable  time,  and  on  plaintiff 
arriving  at  Clanton  with  said  remains  there 
was  no  one  there  to  meet  him,  the  grave  had 
not  been  opened,  and  the  funeral  was  delay- 
ed, causing  plaintiff  to  suffer  great  mental 
pain  and  anguish  as  the  proximate  conse- 
quence of  the  breach  of  said  agreement. 
That  'Caldwell,'  mentioned  in  said  message, 
was  plaintiff's  brother,  which  fact  was 
known  to  said  defendant"  Count  7  is  sub- 
ttantially  the  same  as  count  4. 

There  was  a  general  demurrer  to  the  whole 
complaint  on  account  of  misjoinder,  and  the 
following  grounds  of  demurrer  were  assigned 
to  counts  4,  8,  and  7:  "(1)  Said  count  claims 
damages  for  the  breach  of  what  the  pleader 
designates  as  the  following  agreements  made 
by  plaintiff  with  the  defendant,  and  fails  to 
set  out  any  contract  or  agreement  with  any 
snch  certainty  that  an  action  can  be  main- 
tained thereon.  (2)  Said  count  falls  to  show 
any  pecuniary  damage  or  loss  to  which  the 
mental  pain  and  anguish  alleged  to  have 
been  suffered  can  be  superadded.  (8) .  Said 
count  falls  to  show  any  damage  from  the 
breach  of  contract  which  were  within  the 
contemplation  of  the  parties.  (4)  Said  count 
fills  to  show  any  foundation  for  a  recovery 
for  mental  pain  and  anguish." 

The  following  chargres  were  refused  to  de- 
fendant: "(8)  The  court  charges  the  Jtiry 
that  they  cannot  assess  damages  in  favor  of 
plaintiff  for  any  mental  distress  occasioned 
by  any  delay  or  postponement  of  the  funeral. 
(0)  The  court  charges  the  Jury  that  plaintiff 
in  this  case  is  not  entitled  to  recover  dam- 
ages for  mental  pain  or  anguish.  (10)  The 
court  charges  the  Jury  that  there  Is  not  evi- 
dence that  any  failure  to  make  arrangements 
for  the  funeral  proximately  resulted  from  the 
failure  to  deliver  the  telegram."  (11)  Af- 
firmative charge  to  find  for  defendant  "(12) 
The  court  charges  the  Jury  that  there  is  no 
evidence  that  the  plaintiff  suffered  any  men- 
tal distress  which  is  the  proximate  result 
of  the  failure  to  deliver  the  telegram,  grow- 
ing out  of  the  fact,  if  it  be  a  fact,  that  none 
of  the  friends  of  deceased  met  the  body  at 
the  depot  upon  the  arrival  of  the  train.  (IS) 
The  court  charges  the  Jury  that  there  is  no 
evidence  tending  to  show  that  the  addressees, 
or  either  of  them,  would  have  made  any  ar- 
rangements for  the  funeral,  other  than  open- 
ing the  grave,  prior  to  the  arrival  of  the 
train  on  which  plaintiff  traveled;  and  the 
question  as  to  whether  they  would  have 


opened  the  grave  or  not  is  a  question  to  be  de-  . 
termlned  by  the  Jury  from  all  the  facts  and 
circumstances  in  the  case.  (14)  The  court 
charges  the  Jury  that  the  only  mental  pain  or 
anguish  for  which  plaintiff  is  entitled  to  re- 
cover in  this  case,  in  any  event,  would  be 
such  mental  pain  and  anguish  as  he  may 
have  suffered  by  reason  of  the  fact  that  the 
grave  was  not  opened  as  requested  in  the 
telegram.  (16)  The  court  charges  the  Jury 
that  there  is  no  evidence  tending  to  show 
that  plaintiff  suffered  any  mental  pain  or 
anguish  growing  out  of  placing  the  body 
in  the  hands  of  strangers.  (18)  The  court 
charges  the  Jury  that  they  cannot  assess  in 
favor  of  plaintiff  any  damages  for  mental 
pain  or  anguish  suffered  by  plaintiff  for  and 
on  account  of  the  failure  of  the  sendee  to 
meet  plaintiff  at  the  depot  upon  the  arrival 
of  the  train  upon  which  he  was  traveling: 
with  the  corpse.  (17)  The  court  charges  the 
Jury  that  they  cannot  assess  damages  in 
favor  of  plaintiff  for  any  failure  to  have  fu- 
neral arrangements  made  at  or  prior  to  the 
arrival  of  train  at  Clanton  on  which  plaintiff 
traveled."  (19)  Affirmative  charge  as  to  tlie 
fifth  count 

The  following  portions  of  the  oral  charge 
were  excepted  to:  (1)  "Now,  you  examine 
the  evidence  in  this  case,  gentlemen  of  the 
Jury,  and  determine  from  this  evidence  rea- 
sonably whether  upon  the  receipt  of  this 
telegram  the  people  to  whom  it  was  address- 
ed would  have  met  that  train,  would  have 
prepared  or  made  the  funeral  arrangements, 
would  have  dug  the  grave — in  other  words, 
would  have  made  all  the  funeral  arrange- 
ments necessary  for  the  purpose  of  burying 
this  corpse.  And  you  will  determine  this 
proposition,  gentlemen,  from  all  the  facta 
and  attending  circumstances  in  evidence  be- 
fore you,  the  relationship  existing  between 
the  parties,  their  intimacy,  and  all  these  mat- 
ters are  directed  to  you  In  determining  the 
proposition  as  to  whether  or  not  they  would 
have  done  these  things  in  the  event  they 
had  received  this  telegram."  (2)  "If  it  does 
and  it  was,  and  their  not  being  there  was 
the  proximate  result  of  the  telegram  not  hav- 
ing been  delivered,  then  this  plaintiff  would 
be  entitled  to  recover  for  mental  anguish." 
(3)  "If  you  become  reasonably  satisfied  from 
the  evidence  in  this  case  that  from  the  lan- 
guage of  this  telegram,  the  nature  and  char- 
acter of  it  in  announcing  the  death  of  this 
man  C!aldwell,  that  his  friends  wonld  have 
been  there  to  have  met  that  train,  and  that 
funeral  arrangements  would  have  been 
made,  and  the  grave  dug,  then  I  say,  gentle- 
men of  the  Jury,  if  you  come  to  that  conclu- 
sion from  the  evidence  in  the  case,  you  have 
a  right  to  consider  what  the  plaintiff  had  to 
do  after  he  got  there  in  order  to  make  these 
preparations,  in  determining,  not  a  matter 
of  compensation  for  what  he  did,  but  for  the 
purpose  of  determining  the  mental  anguish, 
if  any,  that  he  suffered  in  consequence  of 
that  particular  thing;  that  is,  in  consequence 
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of  haying  to  do  these  particular  things  be- 
cause his  friends  were  not  there,  and  because 
his  friends  did  not  do  these  things,  provid- 
ed, gentlemen  of  the  Jury,  as  I  remarked  a 
moment  ago,  you  are  satisfied  from  the  evi- 
dence in  this  case  bis  friends  would  have 
done  these  things." 

There  was  judgment  for  plaintiff  in  the 
sum  of  $300. 

Ooodhue  &  Blackwood,  for  appellant.  Cul- 
11  &  Martin,  for  appellee. 

DENSON,  J.  The  appellee,  as  plaintiff  in 
the  court  below,  recovered  of  the  appellant. 
Western  Union  Telegraph  Company,  a  Judg- 
ment in  the  sum  of  |30O  for  mental  anguish 
alleged  to  have  been  suffered  on  account  of 
breach  of  contract  to  promptly  transmit  and 
deliver  a  telegraphic  message  in  the  follow- 
ing words  and  figures:  "Rock  Springs,  Ala. 
9/7/1907.  Mr.  A.  Kanter  and  P.  C.  Dennis, 
Clanton,  Ala.  Caldwell  died  last  night  WUl 
be  down  with  remains  this  evening.  Open 
grave  on  our  lot.  [Signed]  B.  Y.  McMorrls." 
The  principal  facts  of  the  case  may  be  sum- 
marized as  follows: 

Plaintiff  boarded  a  Louisville  &  NashvUle 
Railroad  train  at  11:47  a.  m.,  Saturday,  Sep- 
tember 7,  1907,  at  Rock  Springs,  in  Etowah 
county,  Ala.,  with  bis  deceased  brother's  re- 
mains, carrying  them  to  Clanton,  In  Chilton 
county,  Ala.,  for  interment  In  the  family  bur- 
ial ground;  the  brother  having  died  Friday 
night.  Plaintiff  and  his  brother  had  former- 
ly lived  at  Clanton  and  were  well  known 
there,  and  at  this  time  a  sister  of  theirs  and 
their  stepmother  were  residing  at  that  place ; 
the  sister  being  the  wife  of  a  son  of  P.  C. 
Dennis.  Kanter  had  been  a  friend  of  the  Mc- 
Morrls family  for  a  long  time,  and  he  and  the 
deceased  had  been  roommates  for  a  year  or 
two.  When  plaintiff  arrived  at  Clanton  with 
the  remains  of  his  brother,  at  6 :00  p.  m.,  Sat- 
urday, he  found  no  one  at  the  station  to  meet 
him,  and  tliat  no  one  knew  of  his  coming  or 
was  expecting  blm.  The  grave  had  not  been 
opened,  nor  had  the  funeral  arrangements 
been  made.  The  funeral  and  interment  did 
not  occur  until  about  4  o'clock  Sunday  after- 
noon. After  plaintiff  got  off  the  train  at 
Clanton,  Mr.  Curry  approached  plaintiff  and 
was  Informed  by  him  that  his  brother's  re- 
mains were  on  the  train.  Then  plaintiff, 
with  Curry,  Van  Derveer,  and  "one  or  two 
others,"  took  the  remains  out  of  the  express 
car,  placed  them  on  the  express  truck,  and 
carried  them  up  In  front  of  the  depot,  where 
plaintiff  stood  by  the  remains  20  or  30  min- 
utes, until  P.  G.  Dennis  got  to  the  depot 
Dennis  and  plaintiff  then  went  to  a  livery 
stable  and  procured  a  wagon,  and  carried  the 
remains  to  a  hotel,  where  plaintiff's  stepmoth- 
er was  boarding,  about  100  yards  from  the 
depot  Forty-five  minutes  elapsed  from  the 
time  the  remains  arrived  at  the  depot  before 
they  were  deposited  at  the  hotel.  On  Sun- 
day morning  about  9  o'clock  the  funeral  ar- 
rangements were  made,  %nd  at  11  o'clock  they 


were  announced  at  church  services  in  Clan- 
ton. On  the  same  morning  plaintiff  and  P.  C. 
Dennis  obtained  the  necessary  material  and 
had  it  carried  to  the  cemetery,  and  employed 
a  negro  man  to  open  the  grave  and  line  it 
with  brick,  as  desired  by  plaintiff.  The  re- 
mains of  the  deceased  brother  were  carried 
to  the  grave,  where  funeral  services  were 
held,  and  the  Interment  took  place  at  4  o'clock 
in  the  afternoon ;  a  minister  of  the  gospel  of- 
ficiating. 

The  plaintiff  testified :  "A  good  many  peo- 
ple were  at  the  funeral.  We  bad  such  car- 
riages and  such  open  vehicles  as  could  be  ob- 
tained on  Sunday  morning  in  the  town  of 
Clanton."  It  was  raining  when  the  burial 
took  place,  but  no  rain  had  fallen  in  the 
morning.  The  body  was  in  a  good  state  of 
preservation  at  the  time  of  the  burial.  De- 
ceased had  died  of  Inflammatory  rheumatism, 
and  decomposition  did  not  set  in  quickly. 
The  plaintiff  is  a  man,  being  at  the  time  of 
the  death  of  his  brother  29  years  of  age,  and 
the  deceased  was  a  man  34  years  of  age.  Nei- 
ther Kanter  nor  Dennis  were  related  to  plain- 
tiff or  deceased,  but  had  been  acquainted  with 
them  for  10  years.  The  message  was  not  de- 
livered until  Monday,  the  day  subsequent  to 
that  on  which  the  burial  took  place ;  nor  had 
the  sendees  any  notice  of  the  death  of  tho 
deceased  until  after  the  plaintiff,  accompany- 
ing the  remains,  reached  Clanton  Saturday 
afternoon.  At  the  time  the  defendant  com- 
pany's agent  received  the  telegram  for  trans- 
mission (9:10  a.  m.,  Saturday)  he  knew  that 
"Caldwell,"  referred  to  in  the  message,  was 
the  brother  of  plaintiff,  the  sender  of  the 
message.  Plaintiff  paid  defendant's  operator 
at  Rock  Springs  about  40  cents  toll  for  the 
transmission  of  the  message.  The  message 
was  delivered  to  the  Rock  Springs  operator, 
for  the  plaintiff,  by  a  Mr.  Howard,  at  aald 
hour  and  date,  and  within  20  minutes  It  was 
transmitted  to  Anniston;  the  usual  route  of 
messages  to  Clanton  being  via  Anniston  and 
Birmingham,  Ala. — that  Is  to  say,  from  An- 
niston the  messages  were  repeated  to  Bir- 
mingham, and  from  the  latter  point  to  dan- 
ton — and  the  time  usually  necessary  for  the 
transmission  of  a  message  over  said  route  be- 
ing 20  minutes. 

PUllips,  the  operator  at  Rock  Springs,  tes- 
tified: "While  the  gentleman  who  delivered 
the  message  for  transmission  was  in  the  of- 
fice, I  said:  *Tou  tell  Mr.  McMorrls  I  got 
the  message  off;  but  It  is  going  to  I>e  sub- 
ject to  delay,  I  think,  on  account  of  the 
strike.' "  Howard  testified  that  when  he  de- 
livered the  message  to  Phillips,  he  told  him 
that  McMorrls  said  to  get  it  off  as  quickly  as 
he  could,  and  that  Phillips  replied,  "Certain- 
ly." The  plaintiff  testified  that  when  he  went 
to  the  station  at  Rock  Springs  to  take  the 
train,  about  11  o'clock  Saturday  morning,  he 
asked  Phillips  if  he  got  the  message  off,  and 
that  he  replied:  "Yes,  I  tried  to  get  it  off 
as  soon  as  Howard  delivered  It  to  me;  but 
the  wires  were  busy,  and  I  did  not  get  it  off 
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right  then,  but  did  get  It  off  a  few  minutes 
later." 

While  It  Is  probably  In  accordance  with  the 
decialoDS  of  a  majority  of  the  state  courts 
that  mental  anguish  and  wounded  feelings, 
alone  and  unaccompanied  by  personal  Injury, 
do  not  furnish  ground  for  recovery  of  dam- 
ages, yet  in  this  jurisdiction  the  contrary 
Tlew  prevails,  as  it  does  in  a  number  of  oth- 
er states.  Western,  etc.,  Co.  v.  Henderson,  S9 
Ala.  510,  7  South.  419,  18  Am.  St  Rep.  148 ; 
Western,  etc.,  Co.  v.  Haley,  143  Ala.  586,  39 
South.  386 ;  Western,  etc.,  Co.  v,  Whltson,  145 
Ala.  426.  41  South.  405 ;  Western,  etc.,  Co.  v. 
Merrill,  144  Ala.  618,  39  South.  121 ;  Western, 
etc,  Co.  v.  Long,  148  Ala.  202,  41  South.  965. 
Perhaps  the  strongest  and  most  satisfactory 
reasoning  in  support  of  the  doctrine  that  men- 
tal anguish  without  accompanying  personal 
injury  affords  ground  for  recoverable  dam- 
ages Is  to  be  found  in  the  case  of  Mentzer  v. 
Western  Union  Tel.  Co.,  93  Iowa,  752,  62  N. 
W.  1,  28  L.  R.  A.  72,  67  Am.  St  Rep.  294. 
The  appellant,  conceding  that  the  law  in  this 
state  is  settled  as  above  stated,  yet  contends 
that  the  undisputed  testimony  in  the  present 
case  does  not  afford  basis  for  a  reasonable 
inference  that  the  plaintiff  suffered  mental 
anguish.  It  is  true  no  witness — ^not  even 
plaintiff  himself — testified  directly  that  plain- 
tiff suffered  mental  pain  or  anguish.  So  we 
have  for  determination  the  question:  Was 
that  an  Indispensable  prerequisite  to  the  right 
of  the  plaintiff  to  have  the  jury  consider 
mental  suffering  as  an  element  of  recoverable 
damages? 

In  cases  of  physical  injury  it  has  been  held 
that  mental  suffering  cannot  be  dissociated 
from  physical  pain,  and  where  the  latter  is 
found  the  former  is  implied.  Montgomery, 
etc.,  Co.  v.  Mallette,  92  Ala.  209,  217,  9  South. 
363.  Therefore  In  that  class  of  cases  direct 
proof  of  mental  suffering  is  not  required,  to 
entitle  a  plaintiff  to  recover  for  such.  Inter- 
national, etc.,  Co.  T.  Mitchell  (Tex.  Civ.  App.) 
eo  S.  W.  996.  And  it  may  be  stated  to  be 
the  role  generally,  in  Alabama,  that,  in  cases 
where  wounded  feelings  or  mental  pain  form 
an  element  of  recoverable  damages,  direct 
proof  of  such  suffering  is  not  necessary,  but 
It  may  be  Inferred  by  the  jury  from  circum- 
stances attending  the  particular  breach  of 
duty  or  contract  (City  Nat  Bank  v.  Jeffries, 
78  Ala.  183,  193;  see,  also.  Trinity,  etc.,  R. 
Co.  V.  O'Brien,  18  Tex.  Civ.  App.  690,  46  S.  W. 
388;  13  Cyc.  205);  although  in  a  telegraph 
case  It  has  been  held  that  the  natural  utter- 
ances and  expressions  Indicative  of  pleasure, 
displeasure,  pain,  or  suffering  are  competent 
original  evidence  that  may  be  received  in 
proof  of  the  physical  or  mental  state  they  sig- 
nify, whenever  that  state  is  a  pertinent  in- 
quiry.   Western,  etc.,  Co.  v.  Henderson,  supra. 

In  recognition  of  the  well-established  rule 
that  "when  two  parties  have  made  a  con- 
tract which  one  of  them  has  broken,  the  dam- 
ages which  the  other  ought  to  have  for  such 
breach  should  be  such  as  may  fairly  and  rea- 
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sonably  be  considered  as  arising  naturally 
from  such  breach,  or  as  may  reasonably  be 
supposed  to  have  been  in  the  contemplation  of 
the  parties  at  the  inception  of  the  contract  as 
the  possible  result  of  a  breach  of  it,"  this 
court  said:  "When  the  sender  of  a  message 
has  the  right  to  sue  a  telegraph  company  for 
breach  of  contract  In  failing  to  deliver  the 
message,  he  can  also  recover  damages  for 
mental  anguish  of  which  said  failure  was  the 
proximate  consequence."  Western,  etc.,  Co.  v. 
Henderson,  supra.  Under  this  rule  the  men- 
tal anguish  which  may  be  said  to  arise  nat- 
urally and  proximately  from  the  breach  of 
contracts  to  transmit  telegraphic  messages  is 
limited  to  certain  degrees  of  relationship; 
and,  without  here  stopping  to  define  the  ex- 
tent of  the  limitation,  It  suffices  to  say  that 
that  of  brothers  falls  within  the  degree  recog- 
nized by  the  rule.  Western,  etc.,  Co.  v.  Haley, 
143  Ala.  586.  39  South.  386. 

Here,  when  the  message  was  received  for 
transmission,  the  defendant's  operator  knew 
the  relationship  existing  between  the  sender 
(plaintiff)  and  the  deceased  person  referred 
to  In  the  message  was  that  of  brotherhood; 
and  we  cannot  doubt  that  the  perusal  of  the 
message  naturally  suggested  that  the  pur- 
pose was.  not  only  that  a  grave  might  be 
opened  and  adequate  preparations  for  the 
funeral  made,  but  that  the  friends  and  rela- 
tives of  the  sender  might  be  notified  to  meet 
him  at  the  train ;  and  it  is  likewise  not  to  be 
questioned  that  It  was  a  natural  presumption 
therefrom  that  plaintiff  would  suffer  mental 
pain  should  he  find,  on  his  arrival  at  Clan- 
ton,  that  by  reason  of  failure  to  deliver  the 
message  all  these  objects  had  miscarried. 
Western,  etc.,  Co.  v.  Long,  148  Ala.  202,  41 
South.  965;  Western,  etc.,  Co.  v.  Coffin,  88 
Tex.  94,  30  S.  W.  896;  Western,  etc.,  Co.  v. 
Broesche,  72  Tex.  654,  10  S.  W.  734,  13  Am. 
St  Rep.  843;  Western,  etc,  Co.  v.  Carter, 
85  Tex.  580,  22  S.  W.  961,  34  Am.  St  Rep. 
826 ;  Cashlon  v.  Western,  etc,  Co.,  123  N.  C. 
267,  31  S.  E.  493.  The  Injury  in  such  a  cas« 
may  be  said  to  be  the  natural  result  of  a  fall- 
are  to  deliver  the  message,  and  must  have 
been  in  the  contemplation  of  the  parties  when 
the  contract  for  the  transmission  of  the  mes- 
sage was  made.  Then,  If  the  facts  showing 
liability  are  proved,  we  believe  It  Is  the  set- 
tled law  that  the  jury  may  Infer  the  fact  of 
mental  suffering,  because  It  Is  recognized  as 
a  common  result  under  such  circumstances, 
and  the  direct  proof  Is  not  Indispensable  to 
show  that  mental  suffering  did  ensue.  West- 
em,  etc.,  Co.  V.  Crocker,  135  Ala.  492,  33 
South.  45,  59  L.  R.  A.  398;  Western,  etc., 
Co.  V.  Merrill,  144  Ala.  618,  39  South.  121,  113 
Am.  St  Rep.  66;  Willis  v.  Western,  etc.,  Co., 
69  S.  C.  531,  48  S.  B.  538,  104  Am.  St  Rep. 
828,  2  Am.  &  Eng.  Ann.  Caa.  52,  and  notes, 
and  cases  cited  therein. 

But  we  notice,  in  this  evidence,  the  lack 
of  a  link  which  we  deem  Indispensable  to  a 
case  of  liability  against  the  defendant  for 
damages  for  mental  suffering.    While  the  tes- 
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tlmony  ihowa  that  Kanter  and  P.  C.  Dennis, 
the  sendeea  of  the  message,  resided  within 
a  fourth  of  a  mile  of  defendant's  office  In 
Clanton,  and  that  their  places  of  business 
were  probably  within  150  yards  of  defend- 
ant's office,  there  seems  to  have  been  no  ef- 
fort to  prove  that  they  were  at  home  or  at 
their  places  of  business  during  Saturday,  ex- 
cept that  it  Is  shown  that  plaintiff,  after  the 
train  arrived,  found  Dennis  at  his  place  of 
business;  nor  Is  there  any  evidence  to  show 
that  the  sendees,  if  they  had  received  the 
telegram  promptly  Saturday,  would  have 
made  arrangements  for  the  funeral,  and 
liave  had  the  grave  prepared,  any  earlier. 
These  were  facts  involved  in  the  Issues,  prov- 
able by  the  sendees,  and  we  know  of  no  rule 
of  evidence  which  authorizes  the  presumption 
tliat  the  sendees  were  at  home  or  at  their 
places  of  business,  or  that  they  could  or 
would  have  notified  the  relatives  and  friends 
of  the  plaintiCT  and  of  deceased  of  plaintiff's 
expected  arrival  on  the  train,  or  that  they 
could  or  would  tiave  made  arrangements  for 
tlie  funeral  and  a  grave,  at  an  earlier  hour. 
Bright  V.  Western,  etc.,  Co.,  132  N.  C.  326,  43 
8.  B.  841 ;  Hancock  v.  Western,  etc.,  Ck).,  137 
N.  C.  497,  49  S.  B.  952,  69  L.  R.  A.  403. 

On  these  considerations,  charges  8,  9,  16, 
17,  and  18,  assert  correct  principles  and 
should  have  been  given;  while  charge  14  is 
subject  to  crltlciam  if  at  all,  merely  for  be- 
ing more  favorable  to  plaintiff  than  warrant- 
ed under  the  facts. 

For  the  same  reasons,  evidence  that  rain 
fell  Sunday  afternoon  was  improperly  ad- 
mitted. 

Some  portions  of  the  oral  charge  of  the 
court  excepted  to  (in  view  of  what  has  l>een 
said  above)  are  abstract. 

A  trial  court  is  under  no  dnty  to  give 
charges  which  Instruct  the  Jury  that  there  is 
no  evidence  of  a  fact,  and  therefore  no  er- 
ror is  involved  in  the  refusal  of  charges  10, 
12,  18,  and  15  in  defendant's  series.  Mobile, 
etc.,  Ck>.  V,  Walsh,  146  Ala.  295,  40  South.  560. 

enlarge  11  was  properly  refused  as  plain- 
tiff, under  the  facts,  was  entitled  to  nominal 
damages  at  least 

The  amount  paid  by  the  plaintiff  as  toll 
for  the  transmission  of  the  message  is  not 
special  damages,  necessary  to  be  specifically 
claimed  in  the  complaint  as  a  condition  of 
its  recovery ;  but,  if  it  is  averred  in  the  com- 
plaint as  having  been  paid,  this  authorizes 
proof  and  recovery  thereof  under  the  gen- 
eral sum  claimed  as  damages.  5  Ency.  PI. 
&  Pr.  748 ;  Wilkinson  v.  Searcy,  76  Ala.  176 ; 
Dowdall  V.  King,  97  Ala.  635,  12  South.  405. 
It  follows,  therefore,  that  the  demurrers  to 
cotints  4.  6,  and  7,  insisted  by  appellant  as 
being  well  taken  were  properly  overruled; 
and  for  the  same  reasons  the  affirmative 
charges,  requested  by  the  appellant  In  re- 
spect to  these  counts,  based  upon  the  theory 


that  the  toll  paid  Is  not  claimed  as  a  part  of 
the  damages,  were  properly  refused. 

According  to  Phillipe'  (the  transmitting  op- 
erator's) own  evidence,  he  said  nothing  to 
Howard  (who  delivered  the  message  for  the 
plaintiff)  in  regard  to  the  message  being  sub- 
ject to  delay  on  account  of  the  strike  until 
after  he  had  accepted  same  and  transmitted 
it  to  Anniston;  and  what  he  said  did  not 
amount  to  a  contract  limiting  defendant's 
liability  for  failure  to  transmit,  or  for  delay 
in  transmitting,  on  account  of  a  "strike,"  op 
of  any  other  cause.  Then,  too,  the  undisput- 
ed testimony  shows  that  Phillips  accepted  tlie 
toll  from  plaintiff,  and  Informed  him  he  had 
gotten  the  message  off,  without  mentioning 
any  limitation  on  the  liability  of  the  com- 
pany. Under  these  conditions,  the  fact  that 
some  of  the  company's  employes  were  on  ■ 
strike  was  not  available  as  a  defense  to  the 
defendant,  and  the  court  committed  no  error 
in  refusing  to  allow  proof  of  that  fact  27 
Am.  &  Eng.  Ency.  1026,  1060. 

We  have  considered  all  the  grounds  of  er- 
ror which  have  been  pressed  upon  our  at- 
tention; and  for  the  errors  pointed  out  the 
Judgment  of  the  city  court  must  be  reversed, 
and  the  cause  remanded. 

Reversed  and  remanded. 

TYSON,  0.  J.,  and  SIMPSON  and  AN- 
DERSON, JJn  concur. 


(ISS  Ala.  2C3) 
TALIiASSEE  FALLS  MFG.  CO.  v.  COMMIS- 
SIONBR.S'  COURT  OF  TALLA- 
POOSA COUNTT. 
(Supreme  Court  of  Alabama.     June  30,  190& 
Rehearing  Denied  Jan.  14,  1909.) 

1.  BBIDOES  (J  33*)— CoaPOBATIONS— RiOHT  TO 

Pbescribe    Tolub  —  Statutes  —  Construc- 
tion—"Take." 

Act  Feb.  11,  1893  (Loc.  Laws  1892-83,  p. 
491),  empowrering  in  section  1  a  certain  cor- 
poration to  construct  a  bridf^  and  anthorizlng 
It  to  "take"  reasonable  tolls,  did  not  by  im- 
plication grant  the  power  to  prescribe  tolls, 
though  the  act  was  silent  respecting  the  fixing 
of  tolls  and  there  was  no  express  reservation 
of  the  power  to  the  Legislature. 

[Ed.  Note.— For  other  cases,  see  Bridges,  Dec. 
Dig.  {  33.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  pp.  6816-6848;    vol.  8,  p.  7812.] 

2.  Bbidqes  (8  33*)—C0BP0BATi0N»— Right  to 
Pbescbibe    Tolls  —  Statutes  —  Conbtbuc- 

TION. 

Nor  did  Act  Feb.  11,  1803  (Loc.  Laws 
1892-98,  p.  491)  {  2.  empowering  the  contora- 
tion  to  establish  all  regulations  deemed  ex- 
pedient for  the  management  of  traffic  over  the 
bridge,  Imply  a  grant  of  power  to  prescribe 
tolls. 

TBd.  Note.— For  other  cases,  see  Bridges,  Dec 
Dig.  I  33.*) 

3.  Bbidqes  (|  S3*)— REaui.ATioir  or  Toixs— 

Statutes — Construction. 

Act  Aug.  6,  1907  (Loc  Law8_190r,  p.  758), 
authorizing  in  section  1  the  commiisioners'  coart 
of  Tallapoosa  county  to  regulate  and  fix  the 
rate  of  toll  to  be  charged  by  the  owner  of  a 


•For  otber  casts  sea  same  toplo  and  section  NUMBER  In  Dec.  &  Am.  Digs.  U07  to  date,  A  Reporter  Indexes 


Digitized  by 


Google 


Ala.) 


TALLA88EB  FALLS  MFG.  00.  t.  0OMMISSIONBB3'  OOUBT. 


366 


certain  bridge,  waa  to  b«  congtroed  aa  though 
the  limitation  of  preacriblng  reasonable  tolln 
was  written  in  it;  and  hence  the  act  did  not 
confer  on  the  court  the  power  to  deprive  the 
owner  of  the  right  to  receive  reasonable  tolls. 

[Bdi  Note.— For  other  cases,  see  Bridges,  Dec. 
Kg.  t  83.»]  ^^ 

4.  CoNBTiTcnnoNAi.  Law  (|  61*)— Dbixoatior 

or  I1BOISI.ATITB  POWXB  —  KEOTn.ATIOR    OF 

Bbidob  Tolls. 

Act  Aup.  8,  1907  (Loc.  Laws  1907,  p.  758), 
aothorizing  in  section  1  the  commissioners'  conrt 
of  Tallapoosa  county  to  regulate  and  fix  the 
rate  of  toll  to  be  diarged  by  the  owners  of  a 
certain  bridge,  is  not  nnconstitntional,  aa  dele- 
gating legisIatiT*  power  to  the  court 

[EU.  Note.— For  other  cases,  see  Conatitntion- 
al  Law,  Cent  Dig.  |  103 ;   Dec.  Dig.  i  61.*] 

Appeal  from  Chancery  Cotirt,  Tallapoosa 
County;  W.  W.  Whiteside,  Chancellor. 

Bill  by  the  Tallassee  Falls  Manufacturing 
Company  against  the  Court  of  County  Com- 
missioners of  Tallapoosa  County.  From  a  de- 
cree dlsnilaalng  tbe  bill,  complainant  ai^peals. 
AfflrmecL 

Chllton  te  McKenzle,  for  appellant  lackey 
ft  Bridges,  for  appellee. 

DOWDBLIi,  J.  The  bill  in  this  case  is 
Died  by  the  Tallassee  Falls  Manfacturing 
Company,  a  corporation  organized  under  tbe 
goieral  law  In  187S.  The  cause  was  heard 
on  motion  of  respondent  to  dismiss  the  bill 
for  want  of  equity,  and  also  upon  demurrer 
assailing  the  bill  for  want  of  equity.  From 
the  decree  of  the  chancellor,  sustaining  the 
motion  and  demurrer  and  dionlssing  the  bill, 
the  aHieal  is  prosecuted. 

In  1893  an  act  of  the  Legislature  was  pass- 
ed and  approved,  entitled  "An  act  to  author- 
ize the  Tallassee  Falls  Manufacturing  Com- 
pany to  construct  a  bridge  across  the  Talla- 
poosa river  at  or  near  Tallassee"  (Loc.  Acts 
1892-93,  p.  491),  which  is  as  follows: 

"Section  1.  Be  It  enacted  by  the  General 
Assembly  of  Alabama,  that  .  the  Tallassee 
Falls  Mantifactnring  Company,  a  general  cor- 
pontlmi.  Incorporated  under  the  general  laws 
of  the  state  of  Alabama,  be,  and  they  are 
(It  is),  hereby  authorized  and  empowered  to 
construct,  erect  and  keep  a  wagon,  foot  pas- 
senger and  railroad  bridge,  or  a  bridge  for 
any  one  or  more  of  these  purposes,  spanning 
the  Tallapoosa  river  at  or  near  Tallassee,  in 
tbe  county  of  Elmore,  said  bridge  to  extend 
across  the  said  river  from  the  county  of  El- 
more to  the  county  of  Tallapoosa ;  and  said 
corporation  are  (Is)  hereby  authorized  to  take 
reasonable  tolls  for  the  use  of  said  bridge  by 
passengers  and  for  vehicles,  and  they  (it) 
shall  have  power  to  purchase,  hold,  sell,  con- 
rey  or  otherwise  acquire  or  dispose  of  real  or 
personal  property,  or  any  other  kind  of  prop- 
oTty,  to  issue  bonds  and  pledge  or  mortgage 
the  said  bridge,  or  the  incomes  thereof,  for 
the  same,  to  borrow  money  and  secure  the 
same  by  a  mortgage  upon  the  said  bridge  or 
tbe  incomes,  one  or  both. 


"Sec.  2.  Be  it  further  enacted,  that  said 
corporation,  by  its  board  of  directors,  shall 
have  power  to  adopt  and  establish  all  rules 
and  regulations  which  shall  be  deemed  expe- 
dient for  the  management  of  the  traffic  over 
and  across  the  said  bridge,  not  inconsistent 
with  tbe  Constitution  and  laws  of  this  state 
and  of  the  United  States:  Provided,  that 
Tallapoosa  county  shall  be  entitled  to  all  the 
taxes  of  the  bridge  that  is  oyer  Tallapoosa 
territory,  both  of  land  and  water." 

On  the  6th  of  August,  1907,  the  following 
act  was  passed  and  approTed  (Loc.  Acts  1907, 
p.  768),  omitting  here  the  title  to  the  act: 

"Section  1.  Be  it  enacted  by  the  Legisla- 
ture of  Alabama,  that  the  commissioners' 
court  of  Tallapoosa  county  are  authorized 
and  empowered  to  regulate  and  fix  the  rate 
of  toll  that  shall  be  charged  t>y  the  owners 
of  the  bridge  by  passengers  and  for  Tehides, 
and  for  traffic  and  for  whatever  may  pass 
over  the  same,  and  said  commissioners'  court 
may  from  time  to  time  alter  said  rates  of  toll, 
when  in  the  Judgment  of  the  court  the  same 
shall  be  necessary  and  proper. 

"Sec.  2.  After  tbe  rates  of  toll  to  be  charge 
ed  for  tbe  use  of  said  bridge  shall  have  been 
fixed  by  said  court  of  county  commissioners 
it  shall  be  unlawful  for  the  owners  or  keeper 
of  said  bridge  to  demand  or  receive  from  any 
persons  a  larger  rate  of  toll  than  that  pre- 
scribed and  fixed  by  said  court  of  county 
commissioners,  and  for  each  violation  of  this 
act  by  the  owners  of  said  bridge  shall  forfeit 
to  the  persons  from  whom  exclusive  (exces- 
sive) toll  shall  have  been  demanded  or  receiv- 
ed, twenty  dollars  recoverable  before  any  Jus- 
tice of  the  peace  of  said  county." 

In  pursuance  of  tbe  above  last-named  act 
the  court  of  county  commissioners  of  Talla- 
poosa county,  at  its  regular  term  in  Novem- 
ber, 1907,  made  and  entered  an  order  fixing 
the  rate  of  tolls  to  be  charged  by  the  owners 
for  tbe  use  of  said  bridge  by  tbe  public.  It 
is  not  claimed  by  tbe  bill  that  the  rates  so 
fixed  by  the  court  of  county  commissioners 
are  in  their  nature  confiscatory,  or  otherwise 
than  Just,  fair,  and  reasonable.  Indeed,  it  is 
conceded  in  argument  that  no  such  conten- 
tion is  made.  The  contention  is  that  the  act 
of  August  6,  1907,  is  invalid,  and  that  conse- 
quently the  proceedings  bad  in  the  court  of 
county  commissioners  in  pursuance  of  said 
act  are  without  authority  of  law  and  there- 
fore void.  Tbe  purpose  of  the  bill,  and  such 
is  the  special  prayer  of  the  bill,  is  to  have 
said  act  of  August  6,  1907,  declared  unconsti- 
tutional. 

The  main  contention  is  that  by  said  act  the 
complainant  is  deprived  of  its  property  with- 
out due  process  of  law.  Tills  is  predicated 
upon  the  further  contention  that  by  the  act 
of  February  11,  1803,  hereinabove  set  out,  tbe 
complainant  corporation  was  granted  the 
right  to  prescribe  the  tolls  for  the  use  of  its 
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said  bridge  by  the  pnbllc,  and  that  tbe  fran- 
chise or  privilege  so  granted  became  a  vested 
property  right,  beyond  legislative  Interfer- 
ence. The  argument  of  counsel  based  upon 
this  contention  Is  faulty  In  Its  premise,  In  as- 
suming the  grant  of  such  franchise  or  privi- 
lege by  the  act  in  question.  It  is  admitted 
in  argument  that  there  Is  no  express  grant 
of  the  franchise  claimed  by  the  complainant 
contained  In  the  act;  but  it  is  inalsted  that 
the  grant  exists  by  Implication.  The  argu- 
ment is  that  the  right  to  take  reasonable  tolls 
being  given  the  complainant,  and  the  act  be- 
ing silent  In  respect  to  tbe  fixing  of  tolls,  and 
no  express  reservation  of  the  power  to  the 
Legislature,  it  results  by  implication  that  the 
power  was  granted  to  the  complainant. 

This  is  opposed  to  the  well-established  rule 
of  construction  in  such  cases.  The  right  to 
"talce" — that  is  to  receive — reasonable  tolls, 
cannot,  but  by  a  very  strained  construction, 
in  a  grant  by  the  state,  imply  the  power  to 
prescribe  the  tolls.  In  Grand  Lodge  of  Ala- 
bama V.  Waddlll,  36  Ala.  313-318,  it  was  said: 
"Grants  of  power  to  corporations,  unlilce  the 
grants  of  individuals,  are  to  be  strictly  con- 
strued, in  favor  of  the  government  and  against 
the  grantee.  C!orporatlons  can  claim  nothing 
that  is  not  clearly  given.  Ambiguities  oper- 
ate against  them.  'In  the  construction  of 
every  charter,  to  be  in  doubt  is  to  be  re- 
solved; and  every  resolution  which  springs 
from  doubt  is  against  the  corporation.'  "  This 
case  has  often  been  cited  in  subsequent  cases 
by  this  court,  and  the  rule  of  construction 
there  stated  adhered  to.  The  act  of  February 
11,  1893,  authorizing  the  construction  of  the 
bridge,  etc.,  must  be  taken  as  an  extension  of 
the  chartered  powers  and  rights  of  the  com- 
plainant corporation,  and  in  efltect  to  that 
end  an  amendment  of  its  charter.  In  other 
words,  the  subject  under  consideration  is  to 
be  treated  as  though  the  act  in  question  had 
been  incorporated  in  the  original  charter. 
The  principle  of  construction  in  the  grant  by 
the  state  of  powers  to  the  corporation  is  the 
same. 

That  which  is  claimed  by  the  complainant, 
by  whatever  term  designated,  whether  a 
right,  privilege,  or  franchise,  is  in  character 
a  power.  There  being,  then,  no  express 
grant  of  the  power,  can  it  be  said  that  it  is 
clearly  given  by  implication — not  by  bare 
implication,  but  necessary  Implication?  Ap- 
plying tbe  rule  of  strict  construction  against 
the  grantee,  as  is  required  to  be  done  in 
respect  to  the  act  in  question,  under  the 
well-established  principle  in  such  cases,  we 
are  unable  to  see  how  a  right  given  to  re- 
ceive reasonable  tolls  necessarily  implies  the 
grant  of  power  to  prescribe  such  tolls.  The 
fact  of  the  exercise  of  the  power  by  the  cor- 
poration In  having  prescribed  rates  and  re- 
ceived the  tolls  lends  nothing  to  argument  in 
favor  of  the  grant  of  the  power.  Nor  does 
the  failure  in  the  act  to  expressly  reserve  the 
power  In  the  state  necessarily  Imply  the 
grant  of  the  power.    To  so  hold  would  be 


to  construe  the  grant  in  favor  of  the  corpo- 
ration and  against  the  government,  which  is 
opposed  to  the  cardinal  rule  of  construction 
in  such  cases. 

The  failure  in  tbe  act  to  prescribe  the  tolls, 
or  to  designate  by  whom  the  tolls  were  to  be 
fixed,  implies  no  grant  of  the  power  to  the 
corporation;  nor  was  it  thereby  deprived 
of  the  right  of  taking  or  receiving  reason- 
able tolls,  a  right  conferred  by  the  act  The 
general  statute,  section  2501  of  the  Code 
of  1896,  tbe  same  as  section  1445  of  the 
Code  of  1886,  which  was  of  force  at  the  date 
of  the  passage  of  the  act  in  question,  af- 
forded the  means  by  which  the  complainant 
was  enabled  to  fully  enjoy  tbe  right  con- 
ferred of  receiving  reasonable  tolls.  Under 
that  section  the  complainant  had  only  to 
apply  to  the  court  of  county  commissioners  to 
have  such  tolls  fixed.  There  is  nothing  in 
section  2  of  the  act  that  we  are  able  to 
discover  which  would  necessarily  imply  a 
grant  of  power  to  prescribe  tolls.  This  sec- 
tion merely  relates  to  the  establishing  of 
rules  and  regulations,  deemed  expedient  by 
the  complainant's  board  of  directors,  as  to 
the  manner  of  using  said  bridge  for  pas- 
sage and  traffic  over  it. 

Our  conclusion  is  no  grant  of  the  power 
claimed  can  be  taken  by  necessary  implica- 
tion in  the  act  This  conclusion  renders  It 
unnecessary  to  consider  the  question  dis- 
cussed by  counsel  relative  to  the  inhibition 
contained  in  section  23,  art  1,  of  the  Con- 
stitution of  1875,  against  making  Irrevocable 
grants  of  special  privileges  or  Immimlties 
by  tbe  Legislature,  and  of  force  at  the  time 
of  the  passage  of  the  act  of  February  11, 
1893,  since  this  line  of  decisions  involves  the 
assumption  that  there  was  a  grant  of  the 
power  claimed,  which  we  hold  was  not  the 
case. 

It  is  to  be  remembered,  that  it  !■  not 
claimed  or  pretended  that  by  the  act  of  Au- 
gust 6,  1907,  or  by  the  action  of  the  court 
of  county  commissioners  under  said  act,  the 
right  of  the  complainant  to  take  and  receive 
reasonable  tolls  for  the  use  of  Its  said  bridge 
has  been  denied  to  it  or  Interfered  with,  but 
merely  a  denial  of  the  power  of  the  com- 
plainant to  prescribe  tbe  tolls.  Nor  does  the 
act  of  August  6th,  by  any  reasonable  con- 
struction, confer  upon  the  court  of  county 
commissioners  the  power  to  deprive  the  com- 
plainant of  Its  right  to  have  and  receive  rea- 
sonable tolls  for  the  use  of  its  said  bridge  by 
the  public.  Tbe  act  of  August  6th  is  to  be 
construed,  if  possible,  so  as  to  uphold  its  con- 
stitutionality and  that  It  is  susceptible  of 
such  construction  we  have  no  doubt,  and  to 
that  end  it  is  to  be  construed  as  though  the 
limitation  of  prescribing  reasonable  tolls 
were  written  in  it. 

Nor  is  this  act  open  to  the  constitutional 
objection  of  a  delegation  of  legislative  pow- 
er to  the  court  of  county  commissioners.  Th9 
right  of  the  Legislature  to  delegate  such  pow- 
ers to  the  couits  of  county  commissioners 
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without  offending  any  constitutional  provi- 
sion has  been  too  well  established  In  our  Ju- 
rispmdence  to  admit  of  question  at  this  time. 
Stanlill  Y.  Court  of  County  Com'rs  of  Dallas 
Co.,  80  Ala.  287;  Askew  v.  Hale  Co.,  54.  Ala. 
639.  25  Am.  Rep.  730;  Edmondson  t.  Led- 
better,  114  Ala.  477.  21  South.  989. 

We  find  no  error  In  the  record,  and  tbe 
decree  of  tbe  chancellor  will  be  affirmed. 

Affirmed. 

TYSON,  C.  J.,  and  ANDERSON  and  Mc- 
CLELLAN,  33.,  concur. 


ass  Ala.  S9<) 

SOUTHERN  HARDWARE  &  SUPPIiT  00. 

V.  STANDARD  EQUIPMENT  OO. 

(Supreme  Court  of  Alabama.    Dec.  17,  1908. 

Rehearing  Denied  Jan.  14,  1909.) 

L  Tbi.^l  (8  191*)— iNOTBucnoMS  —  Ihvadiko 

Pbovinci  of  Jubt. 

In  an  action  for  injuries  to  plaintiff's  mule 
from  defendant's  runaway  team,  alleged  to  have 
been  left  unattended  in  the  street  in  violation  of 
■  city  ordinance,  conceding  that  a  yiolation  of 
the  ordinance  wonld  be  negligence  per  se,  a 
charge  assuming  and  instructing  that  defend- 
ant's wagon  was  left  unattended  and  that  tbe 
driver  was  negligent  was  erroneous;  the  ques- 
tion whether  the  ordinance  had  been  violated 
being  for  tbe  jnry. 

[Ed.  Note.— For  other  cases,  see  Trial,  Dec. 
Dig.  f  191.») 

2.  McNicrPAi.  Corporations  (§  703*)  —  Ubb 

OF   Street  —  "Violation    or   Ordinance  — 

"Leaving." 

The  word  "leaving,"  as  used  in  an  ordi- 
nance forbidding  the  leaving  of  a  horse,  etc.,  un- 
attended in  the  street,  means  to  desert,  to  aban- 
don, to  forsake ;   hence  to  give  up,  to  relinquish. 

[Ed.    Note. — For  other  cases,   see   Munidpal 
Corporations.  Dec.  Dig.  {  703.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  5,  pp.  4050-4053;   vol.  8,  p.  7703.] 

8.  Mdwicipal  Corporations  (§  705*)— Use  of 
Street  —  Ordinance  —  Violation  —  Leav- 
iwo  T*AM  Unattended  in  Street. 

Where  a  team  was  attended  by  a  driver, 
who  was  loading  the  wagon,  the  fact  that  no- 
body was  actually  holding  the  team  would  not 
amount  to  a  violation  of  a  dty  ordinance  forbid- 
dfaig  the  leaving  of  a  horse,  etc.,  unattended  in 
the.  street. 

[Bkl.   Note.— For  other  cases,  see  Municipal 
Corporations,  Dec  Dig.  $  705.»] 

4.  Municipal  Corporations  (8  706*)— Use  of 
Street— Leaving  Team  in  Stbebt— Negli- 
gence. 

The  driver  was  not  negligent  per  se,  re- 
gardless of  the  ordinance,  simply  because  he  was 
not  holding  the  bridle  or  lines. 

fEd.    Note. — For  other  cases,   see   Municipal 
Corporations,  Dec.  Dig.  {  700.*] 

0.  Damages  (8  ]05*)—Measobe— Destruction 

OF  Personal  Property. 

As  a  general  rule  the  measure  of  damages 
Cor  property  destroyed  or  rendered  valueless  is 
its  market  value  at  the  time  of  injury  or  de- 
stmction,  with  interest. 

[£:d.    Note. — For   other   cases,   see   Damages, 
Cent.  Dig.  {  266;    Dec  Dig.  |  105.*] 

6.  Damages  (8  44*)  —  Elements  —  Injury  to 
Animal — Expenses  Incurred. 

Where  an  animal  is  injured,  but  not  so  se- 
riously as  to  indicate  an   improbable  recovery. 


the  owner  owes  a  duty  to  the  person  liable  for 
the  injury  to  resort  to  all  prudent  means  to 
save  the  animal  and  reduce  the  damages;  and 
he  can  recover  the  expenses  reasonably  incurred 
to  that  end,  in  addition  to  the  animal  s  value,  if 
it  subsequently  dies  as  the  proximate  cause  of 
the  injury. 

[E!d.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  I  90;  Dec.  Dig.  i  44.*] 

7.  Municipal  Corporations  (8  706*)— Negli- 
gence in  Use  of  Street— Instructions. 
In  an  action  for  the  value  of  an  animal 
killed  by  a  collision  in  the  street,  where  defend- 
ant specially  pleaded  that  plaintiff  allowed  its 
animal  to  stand  in  the  street  unattended,  in 
violation  of  an  ordinance,  and  that  its  negligence 
proximately  contributed  to  the  loss  of  the  ani- 
mal, it  was  error  to  refuse  to  chaige  that  if 
plaintiffs  animal  was  left  in  the  street  unattend- 
ed and  unhitched,  and  if  the  injury  would  have 
been  averted  had  there  been  an  ordinarily  pru- 
dent attendant,  then  the  injury  would  have  been 
due  to  plaintiff's  negligence,  since  the  facts 
hypothesized  corresponded  with  those  specially 
pleaded. 

[£d.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec  Dig.  8  70G.*] 

Appeal  from  Law  and  Equity  Court,  Mo- 
bile County;    Saffold  Berney,  Judge. 

Action  by  the  Standard  Equipment  Com- 
pany against  the  Southern  Hardware  &  Sup- 
ply Company.  Judgment  for  plaintiff,  and 
defendant  appeals.    Reversed  and  remanded. 

The  allegations  of  the  complaint  are,  sub- 
stantially, that  a  team  of  defendant  was 
left  standing  in  tbe  streets  of  Mobile  un- 
hitched, in  violation  of  an  ordinance  of  the 
city  against  leaving  a  team  unhitched  or  un- 
attended, and  that  the  team  ran  away,  in- 
juring a  mule  of  plaintiff.  Damages  are 
claimed  for  medical  attention  for  tbe  mule, 
and  for  tbe  value  of  tbe  mule,  and  for  the 
rent  and  hire  of  a  mule  to  take  tbe  place  of 
the  one  injured. 

Defendant  filed  tbe  general  Issue  and  tbe 
following  special  plea:  "(2)  It  Is  true,  as 
alleged  In  tbe  second  count  of  the  complaint, 
that  tbe  city  of  Mobile  had  in  force,  at  tbe 
time  of  tbe  alleged  injuries  to  plaintiff's 
mule,  tbe  ordinance  mentioned  in  said  second 
count;  and  defendant  avers  that  plaintiff  it- 
self was  guilty  of  negligence,  in  this :  That  it 
allowed  its  mule,  the  injury  and  death  of 
which  is  tbe  subject  of  this  suit,  to  be  and 
stand  on  the  pnbllc  streets  of  said  city  of 
Mobile  unattended  and  without  being  bitch- 
ed, in  violation  of  said  ordinance,  and  said 
negligence  of  plaintiff  in  having  no  attend- 
ant in  charge  of  the  mule  at  tbe  time  prox- 
imately contributed  to  tbe  injuries  received 
by  the  said  mule." 

The  assignments  of  error  as  to  evidence  are 
as  follows:  "(1)  The  court  erred  in  sustain- 
ing plalntifTs  objection  to  defendant's  ques- 
tion to  the  witness  Christian  as  to  why  be 
did  not  say  to  defendant  that  he  wanted  it 
to  take  charge  of  the  mule  before  he  sent  It 
to  Edwards  Hospital.  (2)  The  court  erred 
in  sustaining  plaintiff's  objection  to  defend- 
ant's  question   to    tbe   witness    New    as    to 
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whether  a  driver  In  charge  of  plaintUTs 
mule  wonid  or  -would  not  have  been  able  to 
get  the  mule  out  of  the  way  of  the  runaway 
team.  '  (3)  The  court  erred  In  austalning 
plaintiff's  objection  to  the  defendant's  ques- 
tion to  the  witness  Herzog  as  to  whether  a 
reasonably  prudent  driver  or  attendant  in 
charge  of  plaintiff's  mule  could  have  gotten 
him  out  of  the  way  of  the  approaching  run- 
away team." 

The  court.  In  Its  oral  charge,  instructed 
the  'jury  that  It  was  negligence  per  se  to 
leave  .the  wagon  there  unattended.  Excep- 
tion was  reserved  to  this,  as  was  an  excep- 
tion to  the  following  oral  charge:  "Now,  it 
seems  from  the  evidence  that  plaintiff  was 
also  guilty  of  leaving  his  animal,  the  mule 
that  was  Injured,  unattended  in  the  street.  I 
think  I  can  charge  you  as  a  matter  of  law 
that  plaintiff  Is  guilty  of  negligence  in  that 
respect  But  you  must  look  to  see  wheth- 
er that  was  the  proximate  cause  of  the  in- 
jury, or  whether  the  original  negligence  of  de- 
fendant was  the  proximate  cause ;  and  if  yoa 
believe  that  this  wagon  of  plaintiff  was  stand- 
ing there  unattended,  and  that  there  was 
a  drivw  near,  and  that  the  driver  saw  this 
runaway  team  coming  towards  him,  and  If 
this  driver  n^ligently  failed  to  draw  aside 
and  let  the  runaway  team  pass,  then,  of 
course,  that  would  be  contributory  negli- 
gence, which  would  defeat  this  recovery." 

The  following  charge  was  refused  to  de- 
fendant: "(4)  The  court  charges  the  Jury 
that  If  you  believe,  from  all  the  evidence, 
that  the  mule  and  team  of  plaintiff  was 
staAding  on  the  street  unhitched  and  unat- 
tended, and  if  you  further  believe,  from  all 
the  evidence,  that  if  it  had  been  attended  by 
an  ordinarily  prudent  person,  the  injury 
would  have  been  averted,  then  the  Injury  to 
said  mule  would  have  been  due  to  the  con- 
tributory negligence  of  the  plaintiff  in  not 
having  said  mule  attended  by  such  prudent 
person,  and  your  verdict  should  be  for  the 
defendant" 

Mcintosh  &  Blch,  for  appellant  R.  W. 
Stoutz,  for  appellee. 

ANDERSON,  J.  Conceding  that  the  viola- 
tion of  the  ordinance  in  question  would  be 
negligence  per  se,  the  trial  court  Invaded  the 
province  of  the  Jury  in  so  much  of  the  oral 
charge  as  assumed  and  Instructed  the  jury 
that  the  wagon  of  defendant  was  left  unat- 
tended and  that  the  defendant's  driver  was 
in  effect  guUty  of  negligence.  The  ordinance 
prevents  the  "leaving  of  a  horse,"  etc,  "un- 
attended in  the  street"  "Leaving,"  as  used 
in  this  ordinance,  means  to  desert,  to  aban- 
don, to  forsake;  hence  to  give  up,  to  re- 
linquish. It  was  therefore  a  question  for 
the  Jury  as  to  whether  or  not  the  defendant's 
driver  violated  the  ordinance.  The  witness 
West  testified:  "The  team  was  attended  by 
the  driver,  and  being  loaded  by  him,  and  also 
by  the  man  who  helps  to  load;  but  nobody 
was  holding  the  mules.    The  driver  was  right 


there,  and  he  grabbed  the  bridle  before  they 
had  gone  10  feet,  and  before  tUey  struck  the 
mule  of  the  Standard  Equipment  Company." 
It  is  true  the  witness  stated  that  no  one  was 
actually  holding  the  mules ;  but  this  did  not, 
of  itself,  amount  to  a  violation  of  the  ordi- 
nance. Nor  can  it  be  said  that  the  driver 
was  guilty  of  negligence  per  se,  regardless 
of  the  ordinance,  simply  because  he  was  not 
holding  the  bridle  or  lines  at  the  time  the 
team  started. 

The  general  rule  as  to  the  measure  of  dam- 
ages for  property  destroyed  or  rendered  val- 
ueless is  the  market  value  of  same  at  the 
time  of  the  injury  or  destruction,  and  the 
Interest  Southern  Ry.  v.  Gilmer,  143  Ala. 
490,  39  South.  265.  While  tbls  Is  the  general 
rule,  and  it  affords  full  compensation  in 
case  of  the  total  destruction  of  the  proi>erty 
or  its  value,  yet  there  is  good  authority  to 
the  effect  especially  in  case  of  injury  to  an- 
imals, that,  if  the  animal  is  not  killed  or  so 
injured  as  to  indicate  an  improbable  recov- 
ery, the  owner  has  not  only  the  right,  but  It 
is  his  duty,  to  resort  to  all  prudent  and  rea- 
sonable means  to  save  the  animal,  and  there- 
by reduce  the  damages.  This  is  done  for  the 
benefit  of  the  defendant,  and  the  owner  is 
entitled,  as  an  element  of  damages,  to  the 
reasonable  expeaae,  prudently  incurred,  in 
his  efforts  to  save  the  animal.  It  is  in- 
sisted that,  wbUe  this  may  be  the  mle  in 
case  of  a  mere  injury,  it  does  not  obtain 
where  there  is  a  total  destruction  or  death 
of  the  animal,  and  when  the  plaintiff  gets 
the  value  of  the  animal  he  gets  full  compen- 
sation. We  are  inclined  to  follow  the  author- 
ities that  hold  that  the  plaintiff  Is  entitled 
to  recover  the  expenses  reasonably  and  pru- 
dently incurred  by  him  in  his  efforts  to  save 
the  animal,  in  addition  to  the  value  thereof, 
in  case  of  the  subsequent  death  of  same 
as  the  proximate  result  of  the  defendant's 
wrong.  13  Cyc.  61 ;  Ellis  v.  Hilton,  78  Mich. 
150,  43  N.  W.  1048,  6  L.  R.  A.  454,  18  Am.  St 
Rep.  438;  Watson  v.  Lisbon  Bridge  Co.,  14 
Me.  201,  31  Am.  Dec  49. 

It  is  also  argued  that  it  would  be  danger- 
ous to  permit  a  recovery  for  expenses  in  at- 
tempting to  cure  or  restore  the  animal,  in 
addition  to  the  value  thereof,  in  -  case  of 
death,  as  the  expenses  would  exceed  the  val- 
ue of  the  animal.  The  answer  to  this  is: 
The  law  only  allows  reasonable  expenses 
prudently  incurred  to  save  the  animal.  If 
the  expense  exceeded  the  value  of  the  animal, 
or  is  for  treating  one  whose  condition  was 
such  as  to  make  It  apparent  that  a  recovery 
was  hopeless,  then  it  would  not  be  reason- 
able, and  would  not  be  sanctioned.  The  trial 
court  did  not  err  In  not  charging  out  the 
claim  for  medicine  and  treatment  of  the  mala 
as  an  element  of  damages. 

Charge  4,  requested  by  the  defendant, 
should  have  been  given.  It  did  no  more  than 
to  Instruct  a  finding  for  the  defendant,  if 
the  Jury  believed,  from  the  evidence,  the 
facts  therein  hyi>othesized,  and  which  cor- 
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responded  with  those  rdied  iqion  In  special 
plea  2. 

The  trial  court  committed  no  reversible 
error  In  mllng  upon  the  evidence. 

The  judgment  of  the  law  and  eqntty  coort 
Is  reversed,  and  the  cause  Is  remanded. 

Beversed  and  remanded. 

TYSON,  C  J.,  and  SIMPSON  and  DEN- 
SON,  JJ.,  concur. 

(158  Ala.  278) 

GLARE  et  aL  ▼.  BIRD. 

(Supreme  Court  of  Alabama.     Dec.  17,  1008. 
Rehearing  Denied  Feb.  6,  1009.) 

L  HOMKSTEAD  ({  117*)  —  SPECITIO  PEBFOBM- 
AKCK  (I  55*)  —  CONTBACTS  EWFOBCEABIJt — 
Ck>RVETARCB  or  HOMESTEAD  NOT  SlORBD  QY 

Wife. 

A  bond  given  by  a  husband,  obligating  bhn- 
■elf  to  convey  part  of  his  homestead,  not  signed 
and  separately  acknowledged  by  tiia  wife,  was 
Toid  as  an  obligation  to  convey,  and  could  not 
be  specifically  enforced  by  the  purchaser. 

[Eld.  Note. — For  other  cases,  see  Homestead, 
Cent.  Dig.  {  191;  Dec.  Dig.  {  117;*  Speciflc 
Performance,  Dec.  Dig.  {  55.*] 

2.    HOUESTEAD   (!   122*)— BT   DEKD— TBARSTKB 

Not  iw  Confobmitt  to  Statute. 

A  conveyance  by  a  husband  of  his  home- 
stead, which  does  not  conform  to  Code  1907,  ( 
4161,  requiring  the  signature  of  the  wife  and 
her  separate  acknowledgment,  is  a  nullity  for 
all  purposes,  and  does  not  operate  as  an  estoppel 
agamst  the  husband,  though  he  was  paid  a  valu- 
ule  consideration  therefor.  ' 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent.  Dig.  i  19;  Dec.  Dig.  <  122.*] 

&  HomsTKAD  (I  168*)  —  Abanooniceht  — 

BKRTiNe  Past  of  Honm-BAD. 

Renting  port  of  a  homestead,  the  owner  at 
die  time  rending  on  the  other  portion,  does  not 
operate  as  an  abandonment  ot  the  homestead,  or 
sflect  its  character. 

(Bd.  Note— For  other  eases,  see  Homestead, 
Oent  Dig.  1 834;  Dec.  Dig.  S  168.*] 
4  Homestead  (t  132*)— Tbanbfeb  bt  Void 

CoirvEYANCB—RECovEBT— Conditions  Pbe- 

CEDENT— Refunding  of  Pdbchasb  Pbice. 
Under  Const.  1901,  |  205,  exempting  the 
homestead  from  debts  except  those  arising  from 
mortgage  or  other  alienation  with  the  voluntary 
assent  and  signature  of  the  wife,  and  Code  1907, 
I  4161,  prescribing  the  method  by  which  the 
nWe  may  give  her  consent,  a  contract  for  the 
sale  of  a  homestead  being  void  because  not  as- 
sented to  by  the  wife,  the  court  could  not  re- 
<piire  the  money  paid  on  the  price  to  be  refund- 
el  as  a  ooodition  precedent  to  recovering  the 
homestead,  since  that  would  be  equivalent  to 
creating  a  Uen  or  incumbrance. 

[Bid.  Note.— For  other  cases,  see  Homestead, 
Cent.  Dig.  8  244;   Dec.  Dig.  I  132.*] 

K.  Homestead  (8  131*)— Tbansfeb  by  Void 
Conveyance— Recoveby— Payment  fob  Im- 
pbovements. 

The  court  could  not,  as  a  condition  pre- 
cedent to  a  judgment  for  the  recovery  of  the 
homestead,  fasten  a  lien  on  the  homestead  for 
improvements  made  by  the  person  in  possession 
nnder  a  void  contract  of  sale,  on  the  theory  of 
an  equitable  estoppel  growing  out  of  the  ownr 
el's  acquiescence. 

[Bd.  Note. — For  other  cases,  see  Homestead, 
Cent  Dig.  I  236;   Dec.  Dig.  {  131.*] 

Appeal  from  Chancery  Court,  LlmeBtona 
Connty;  W.  H.  Simpson,  Chancellor. 


Bill  by  ObarleB  Bird  against  John  A. 
Clark  and  another.  From  an  order  denying 
a  motion  to  dismiss  the  bill  and  overruling 
demurrers,  and  decree  for  complainant  re- 
spondents appeal.    Reversed  and  rendered. 

The  contract  sought  to  be  enforced  was 
as  follows:  "Know  all  men  by  these  pre- 
sents, that  I,  J.  A.  Clark,  as  principal,  am 
held  and  firmly  bound  to  Charles  Bird  in  the 
penal  sum  of  $500,  for  payment  of  which, 
well  and  truly  to  be  made,  I  bind  myself, 
my  heirs,  executors,  and  administrators  by 
these  presents.  Signed  and  sealed  by  me  this 
the  4th  day  of  November,  1899.  The  condi- 
tion of  this  obligation  Is  such  that,  whereas, 
said  J.  A.  Clark  has  bargained  and  sold  to 
the  said  Charles  Bird,  to  wit,  certain  tracts 
of  land  as  follows:  N.  ^  of  W.  %  of  S.  W. 
%  of  Sec.  81,  T.  8,  R.  4  W.,  for  the  sum  of 
$500,  payable  In  five  notes,  with  interest 
after  maturity.  Said  J.  A.  Clark  shall  by 
deed  alien  and  convey  to  the  said  Charles 
Bird  the  land  above  described  In  fee  simple, 
with  general  warranty,  then  this  obligation 
to  be  null  and  void;  otherwise,  to  remain 
In  full  force  and  effect"  Then  follows  the 
five  notes  executed  by  Bird  to  Clark.  Four 
of  the  notes  were  paid,  and  payment  of  the 
fifth  note  refused,  and  ejectment  brought, 
which  action  the  bill  was  brought  to  reform. 

W.  R.  Walker,  for  appellants.  W.  T.  San- 
ders, for  appellee. 

ANDERSON,  J.  The  40  acres  In  contro- 
versy was  at  the  time  of  the  attempted  sale 
a  part  of  the  homestead,  and  the  bond  execu- 
ted by  John  A.  Clark,  not  being  signed  and 
separately  acknowledged  by  his  wife,  was 
void  as  an  obligation  to  convey,  and  was  not 
the  subject  of  a  speciflc  enforcement  Moses 
T.  MoCaln,  82  Ala.  370,  2  So^th.  741;  McOhee 
T.  WUson,  lU  Ala.  619,  20  South.  619,  56 
Am.  St  Rep.  72.  Nor  does  a  conveyance  of 
the  homestead  which  does  not  conform  to  the 
statute  (section  4161  of  the  Code  of  1907) 
operate  as  an  estoppel  against  the  husband, 
notwithstanding  he  has  been  paid  a  valna- 
ble  consideratioii.  It  is  simply  void — a  nul- 
lity to  all  Intents  and  purposes.  Halso  t. 
Seawright  65  Ala.  431;  Alford  T.  Lehman, 
76  Ala.  526 ;  Crim  v.  Neims,  78  Ala.  604.  The 
renting  of  these  40  acres,  which  was  a  part 
of  the  homestead,  the  owner  at  the  time 
residing  on  the  other  portion,  did  not  operate 
as  an  abandonment  or  affect .  its  character 
as  a  homestead.  Bailey  y.  Dunlap,  138  Ala. 
415,  35  South.  451;  Metcalf  v.  Smith,  106 
Ala.  301,  17  South.  637.  The  chancellor 
therefore  properly  decreed  that  the  con- 
tract was  a  nullity  and  not  the  subject  of  a 
speciflc  performanca 

The  Constitution  of  1901  (section  205)  ex- 
pressly exempts  the  homestead  from  the 
payment  of  any  debt  except  by  a  mortgage 
or  other  alienation,  with  the  voluntary  assent 
and  signature  of  the  wife;  and  section  4161 
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of  the  Code  of  1007,  provides  the  method  of 
giving  the  assent.  The  only  exception  made 
for  blqdlng  the  homestead  for  a  debt,  ex- 
cept as  specially  provided  for,  Is  under  sec- 
tion 207  of  the  Constitution,  in  favor  of 
laborers'  and  mechanics'  liens.  To  require 
the  refunding  of  the  purchase  money,  paid 
under  a  void  contract  of  purchase,  as  a 
condition  precedent  to  the  recovery  of  the 
homestead,  vrould  be  but  the  fastening  of  a 
lien  or  incumbrance  on  the  same,  directly  in 
the  teeth  of  the  Constitution,  thus  creating 
upon  the  homestead,  by  tvay  of  estoppel,  a 
charge  or  lien,  which  could  not  be  placed 
thereupon  by  the  direct  and  voluntary  act  of 
the  owner,  except  In  the  manner  and  form 
required  by  the  Constitution  and  statute. 
Nor  can  we  understand  how  a  court  of  eq- 
uity can  fasten  a  lien  on  the  homestead  for 
improvements,  made  by  one  in  possession  un- 
der a  void  contract  of  purchase,  upon  the 
theory  of  an  equitable  estoppel,  thus  doing, 
through  the  machinery  of  a  court  indirectly, 
what  the  parties  could  not  have  done  direct- 
ly, except  in  a  certain  manner.  The  chan- 
cery court  cannot  fasten  a  Hen  on  the  bome- 
■tead,  growing  out  of  the  acquiescence  by  the 
owner,  upon  the  idea  that  it  amounts  to  an 
Implied  obligation  to  pay  for  the  improve- 
ments, when  an  express  promise  and  obliga- 
tion to  do  so  could  not  operate  as  a  charge, 
unless  made  in  the  manner  and  form  pre- 
scribed by  law,  or  unless  it  was  for  labor 
and  material,  and  even  in  that  event  a  com- 
pliance with  the  statute  would  be  essential 
to  the  enforcement  of  same. 

We,  of  course,  liave  decisions  where  the 
court  has  required  the  repayment  of  the 
purchase  money  as  a  condition  precedent  to 
a  recovery  of  land;  but  they  did  not  involve 
the  homestead.  6o,  too,  are  owners  of  land 
required,  under  certain  conditions,  to  pay 
for  improvements  as  a  condition  precedent 
to  an  eviction  of  an  adverse  bolder,  and  we 
have  a  statute  on  the  subject  Section  3840 
of  the  Code  of  1907.  Whether  or  not  this 
section  would  apply  to  suits  for  the  home- 
stead we  need  not  decide,  since  the  complain- 
ant in  the  case  at  bar  is  not  an  adverse 
holder,  not  having  paid  all  the  purchase  mon- 
ey. Un  the  other  hand,  if  he  was,  he  could 
get  the  benefit  of  the  statute  in  the  pending 
action  of  ejectment. 

The  case  of  Cowan  y.  Southern  R.  R.,  118 
Ala.  654,  28  South.  764,  and  which  is  relied 
upon  by  counsel,  is  no  authority  estopping 
the  plaintiff  (Clark)  from  recovering  his 
homestead,  because  of  the  erection  by  Bird, 
with  the  knowledge  of  Clark,  of  improve- 
ments, until  first  paying  for  said  improve- 
ments. It  1>  true  this  Cowan  Case,  supra, 
lays  down  the  general  rule  of  an  estoppel 
from  evicting  a  railroad  whose  track  was 
laid  with  the  knowledge  of  the  owner,  and 
cites  authorities  on  the  subject  But  the 
homestead  was  not  involved  in  a  single  case 
cited,  and  while  the  land  in  said  Cowan  Case, 


supra,  was  the  homestead,  what  was  said 
as  to  the  estoppel  was  not  decisive  of  the 
case.  There  was  no  attempt  to  evict  the  rail- 
road, as  the  bill  simply  sought  compensa- 
tion for  the  right  of  way  and  that  the  com- 
pany be  enjoined  from  using  the  same  until 
complainant  was  compensated  under  the 
Constitution  and  statutes  pertaining  to  the 
exercise  of  the  right  of  eminent  domain. 
Moreover,  we  can  see  how  the  doctrine  of 
estoppel  might  be  invoked  against  the  evic- 
tion of  a  railroad  going  over  the  homestead, 
and  yet  not  have  any  application  to  proper- 
ty not  condemned  or  taken  under  the  doc- 
trine of  eminent  domain.  The  Constitution 
makes  provision  for  taking  property  for 
certain  purposes,  whether  It  be  the  home- 
stead or  not,  by  compensating  the  owner, 
and  which  can  be  done  independent  of  ob- 
taining a  conveyance.  Tet  when  a  convey- 
ance is  relied  upon,  instead  of  condemnation 
proceedings,  the  conveyance  to  the  right  of 
way,  if  over  the  homestead,  is  null  and  void, 
unless  It  is  separately  acknowledged  by 
the  wife.  McGhee  v.  Wilson,  111  Ala.  619, 
20  South.  619,  56  Am.  St  Rep.  72.  But 
whether  or  not  the  doctrine  of  estoppel  can 
be  Invoked  in  these  railroad  cases,  as  against 
the  homestead,  we  need  not  decide,  as  it 
would  have  no  bearing  upon  the  case  at  bar, 
there  being  no  railroad  or  right  of  condemna- 
tion Involved.  Nor  should  what  we  here  say 
bear  upon  the  railroad  cases,  as  none  of 
them  Involved  the  homestead,  except  the 
Cowan  Case,  supra,  and  we  have  attempted 
to  demonstrate  that  it  is  not  an  authority 
in  support  of  the  estoppel  set  up  In  the  case 
at  bar. 

While  we  bold  that  the  bond  of  John  A. 
Clark  Is  void  as  an  obligation  to  convey  the 
homestead,  we  do  not  wish  to  intimate  that 
he  would  not  be  personally  liable  for  a 
breach  of  same. 

The  chancellor  erred  In  not  dismissing  the 
bill  of  complaint  and  the  decree  is  reversed, 
and  one  is  here  rendered  dismissing  same. 

Reversed  and  rendered. 

TYSON,  C.  X,  and  SIMPSON  and  DE3N- 
SON,  JJ.,  concur. 


(168  Ala,  73) 
MILLER  et  al.  v.  STATE. 

(Supreme  Court  -of  Alabama.     Jan.   14,  1909. 
Rehearing  Denied  Feb.  5,  1909.) 

1.  Bail  (S  74*)— Dischabo»— Officer's  Cds- 

TODT  OF  Accused. 

When  accused  is  taken  into  custody  by  the 

g roper  officer,  be  is  no  longer  in  the  custody  of 
is  bail,  who  are  thereby  discharged. 
[Dd.  Note.— For  other  cases,  see  Bail,  Cent 
Dig.  a  289-291;  Dec.  Dig.  {  74.*] 

2.  Bail  (§  74*)— Dischargb  of  Bail— Judg- 
ITENT  OF  Conviction— Vacation. 

Where  accused  was  in  court  at  the  rendi- 
tion of  a  verdict  and  Judgment  against  bim  for 
a  felony,  he  thereby  immediately  passed  from 
the  custody  of  his  bail  to  that  of  the  sheriff 
under  an  implied  Order  of  the  court  by  which  his 
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bail  Trere  discharged ;  nor  conid  they  be  again 
bound  by  the  subsequent  vacation  of  the  judg- 
ment and  the  granting  of  a  new  trial,  and  an 
order  that  defendant  be  held  on  hia  former  bond 
until  discharged  by  due  process  of  law. 

[Bd.  Note.— For  other  cases,  see  Bail,  Dec 
Dig.  f  74.*] 

Appeal  from  Circuit  Court,  Walker  Coun- 
ty; T.  L.  Sowell,  Special  Judge. 

Proceeding  by  the  State  against  J.  M.  Mil- 
ler and  others.  Judgment  for  the  state,  and 
defendants  appeal.     Reversed  and  rendered. 

J.  D.  Acuff  and  A.  Q.  &  R  D.  Smith,  for  ap- 
peUants.  H.  C.  Selhelmer  and  N.  L.  Miller, 
for  the  State. 

DENSON,  J.  This  is  a  proceeding  by  scire 
facias  against  bail  on  a  forfeited  recogni- 
zance. The  defendants,  in  answer  to  the  scire 
fadas,  showed  that  their  principal,  at  the 
term  of  the  court  previous  to  the  one  at  which 
the  Judgment  nisi  was  entered,  was  tried  and 
convicted  of  the  offense  against  which,  for 
bis  enlargement,  the  bond  was  given.  The 
principal  was  present  in  court  when  the  ver- 
dict of  guilty  was  returned  and  the  judgment 
of  conviction  thereupon  was  entered,  and  at 
that  time  be  was  taken  into  custody  by  the 
sheriff  and  placed  In  jail  under  said  convic- 
tion. At  a  subsequent  day  during  that  term, 
and  while  he  was  so  in  custody,  the  court, 
on  the  defendant's  motion,  set  aside  the  ver- 
dict and  Judgment  of  guilt,  and  granted  de- 
fendant a  new  trial,  at  the  same  time  order- 
ing that  defendant  be  held  under  his  former 
bond  (the  one  here  in  question)  until  discharg- 
ed by  due  process  of  law.  The  sureties  on 
the  bond  knew  nothing  of  the  order  of  the 
court,  and  took  no  part  in  procuring  it.  The 
court  held  that  these  facts  presented  no  snffl- 
dent  reason  for  setting  aside  the  judgment 
olsl,  and  made  it  absolute.  The  sureties  ap- 
peal, and  assign  this  ruling  as  one  of  the 
grounds  of  error. 

In  Ex  parte  Williams,  114  Ala.  29,  22 
South.  446,  it  was  held  that  upon  the  reversal 
of  a  Judgment  of  conviction  the  defendant, 
who  at  the  time  of  bis  conviction  and  sen- 
tence was  out  on  bond,  was  not  entitled  to 
release  from  custody  by  virtue  of  that  bond ; 
and  a  petition  for  habeas  corpus  to  be  releas- 
ed on  the  bond  was  refused.  In  the  coarse 
of  the  opinion  in  that  case  the  court  said: 
"Whenever  a  party  is  convicted  and  sentenc- 
ed, he  is  no  longer  in  the  custody  of  his  ball, 
bat  Is  in  the  custody  of  the  proper  oflScer  of 
the  law,  and  the  bail  are  thereby  discharged 
by  the  operation  of  law  without  a  formal  or- 
der to  that  effect"  Upon  the  word  "sentenc- 
ed," or  upon  the  fact  that  the  court  pronounc- 
ed sentence  on  the  defendant,  it  is  sought  by 
the  Attorney  General  to  differentiate  that 
case  from  the  one  in  judgment.  The  court, 
farther  on  In  that  opinion,  said :  "The  mere 
appearance  of  the  defendant  at  court  for 
trial,  or  his  presence  during  trial,  will  not  op- 


erate to  discharge  the  ball..  The  obligation 
of  a  proper  bail  bond  binds  the  sureties,  at 
least,  until  after  the  verdict  of  the  jury ;  but, 
when  the  sentence  of  the  law  is  pronounced, 
the  oflScer  of  the  law  is  charged  with  Its  due 
execution.  The  bail  have  no  further  control 
over  the  custody  of  their  principal,  and  can- 
not be  longer  held  responsible."  It  was  also 
said:  "The  ball  bond  became  functus  by  the 
trial  and  sentence." 

Hawk's  Case,  84  Ala.  466,  4  South.  690,  was 
one  where  the  defendant  in  a  criminal  case, 
on  bond,  absconded  during  the  progress  of  the 
trial  and  before  the  Jury  returned  a  verdict. 
It  was  there  said  that  the  statute  "declares 
that  the  undertaking  of  ball  binds  them  for 
the  appearance  of  the  defendant  until  he  is 
discharged  by  law.  The  discharge  can  take 
place  after  the  trial  is  begun,  in  the  absence 
of  a  surrender  by  the  sureties,  only  by  an  or- 
der of  discharge  based  on  a  nolle  prosequi  of 
the  indictment,  a  verdict  of  acquittal,  or  a 
verdict  of-  conviction,  followed  by  the  sherlfTs 
taking  custody  of  the  defendant  by  the  im- 
plied or  express  order  of  the  court,  which  in- 
cludes any  necessary  custody  taken  to  prevent 
his  escape.  The  obligation,  therefore,  ordi- 
narily binds  the  sureties  for  the  continued  ap- 
pearance of  the  defendant  during  every  stage 
of  the  trial,  from  the  time  it  is  entered  on  at 
least  until  the  rendition  of  the  verdict  of  the 
Jury."  Hawk's  Case,  84  Ala.  466,  4  South. 
690.  In  Cook's  Case,  91  Ala.  53,  8  South.  686, 
the  defendant  appeared  and  continued  his 
presence  in  court  until  the  Jury  retired  to 
consider  their  verdict  in  his  case,  whereupon 
he  absconded;  and  it  was  sought  by  bis  bail 
to  avoid  a  Judgment  absolute.  The  court  said 
of  the  pleas  setting  up  these  facts:  "The 
pleas  were  fatally  defective.  Disclosing  that 
the  trial  had  been  entered  upon,  they  should 
have  disclosed,  farther,  that  the  defendant 
had  remained  in  attendance  to  respond  to 
the  Judgment  that  should  result  therefrom,  or 
that  the  sureties  were  discharged  by  reason 
of  the  defendant's  being  taken  in  custody." 
By  these  authorities  it  seems  to  be  established, 
beyond  cavil,  that  when  the  principal  is  taken 
Into  custody  by  the  proper  officer  he  is  no 
longer  In  the  custody  of  the  bail,  and  the  ball 
are  discharged. 

In  this  case  the  principal  was  convicted  of 
a  felony.  He  was  present  at  the  rendition  of 
the  verdict  and  Judgment  of  the  court  on  the 
verdict ;  and,  this  being  true,  it  was  the  duty 
of  the  sheriff  to  take  him  into  custody.  While 
there  was  no  express  order  of  the  court  that 
he  should  do  so,  there  is,  under  such  circum- 
stances, always  an  implied  order  that  the 
sheriff  shall  take  custody  of  the  defendant; 
and  the  defendant  was  as  legally  in  the  cus- 
tody of  the  sheriff  as  if  the  bail  bad  deliver- 
ed him,  under  the  statute  (Code  1907,  {  6351), 
into  such  custody.  It  is  the  surrendering  of 
the  defendant  into  the  custody  of  the  sheriff 
that  exonerates  bail  under  the  statute,  and 
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if,  under  a  Jadgtpent  of  conviction  of  tbe  of- 
fense cbarged,  the  sberlff  rightfully  secures 
custody  of  the  defendant,  It  must  follow  that 
the  defendant  Is  as  rightfully  withdrawn 
from  tbe  custody  of  his  ball,  so  far  as  that 
ofTense  Is  concerned,  as  If  they  had  surrender- 
ed him.  Ex  parte  Chandler,  114  Ala.  8,  22 
South.  285.  From  these  considerations  It  Is 
manifestly  true  that.  If  tbe  defendant,  after 
his  conviction  and  before  the  granting  of  the 
new  trial,  had  escaped  from  the  Jall  or  the 
custody  of  tbe  sheriff,  no  liability  would  have 
attached  to  tbe  sureties  on  the  bond. 

The  defendant  having  been  legally  with- 
drawn from  tbe  custody  of  bis  ball,  tbe  ques- 
tion then  Is :  Did  tbe  granting  of  a  new  trial 
and  the  making  of  the  order  by  the  court  that 
be  be  held  under  the  bond  revive  the  sure- 
ties' liability?  We  can  see  no  difference  In 
principle  between  the  status  of  sureties  on 
a  bail  bond  after  the  Judgment  of  conviction 
against  their  principal  has  been  reversed,  and 
that  after  the  Judgment  has  been  annulled  on 
motion  for  new  trial.  The  Judgment  In  either 
case  is  set  aside  and  held  for  naught  State 
v.  Glenn,  40  Ark.  332;  State  v.  Murphy,  10 
GUI  Sc  J.  (Md.)  365.  It  was  tbe  taking  of  the 
prisoner  from  the  custody  of  tbe  bail,  and 
transferring  him  to  that  of  tbe  sheriff,  that 
released  tbe  sureties  (State  v.  Murmann,  124 
Mo.  502,  28  S.  W.  2) ;  and,  being  released,  tbe 
court  could  not,  without  their  consent,  revive 
their  liability  by  simply  ordering  that  "the 
defendant  be  held  under  his  present  bond." 
That  would  be  tbe  making  of  a  contract,  for 
the  sureties  and  without  their  consent,  by  the 
court. 

There  Is,  under  the  facts  of  this  case,  no 
liability  against  tbe  sureties  on  tbe  bond,  and 
tbe  circuit  court  erred  In  not  so  holding. 
The  judgment  of  the  circuit  court  is  revers- 
ed, and  Judgment  wUl  be  here  rendered  for 
the  defendants. 

Reversed  and  rendered. 

HARALSON,  SIMPSON,  and  AM>ERSON. 
JJ.,  concur. 


(1B8  Ala.  m) 

GORONA  COAL  &  IRON  CO.  V.  WHITE. 

(Supreme  Court  of  Alabama.     Nov.  26,  10O8. 

Rehearing  Denied  Feb.  5,  1909.) 

1.  Masteb  and  Servant  ({  304*)— Dbivebs— 
Doty. 

A  driver,  having  custody  of  his  emplover's 
team,  was  bound  to  see  that  it  waa  not  left  un- 
attended in  a  street,  ao  that  it  was  apt  to  run 
away  and  injure  persons  rightfully  on  the  street. 
[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  1226-1227;  Dec.  Dig.  { 
304.*) 

2.  Mastsr  and  Servant  ({  332*)— Injubt  to 
Thibd  Pbbsonb  —  Employ's  AuTHOBirr  — 
JuBT  Question. 

In  an  action  for  injury  caused  by  defend- 
ant's driver  leaving  a  team  unattended  in  a 
street,  held  under  the  evidence  a  jury  question 
whether  the  drirer  was  acting  according  to  his 


usual  custom  in  nsing  the  team,  and  with  de- 
fendant's acquiescence. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Dec.  Dig.  f  332.*] 

3.  Municipal     Cobpobations     (S     706*)  — 
Streets  —  Unattended  Hobseb  —  Nsau- 

OENCK. 

It  is  negligent  for  an  owner  of  a  team  of 
hotses  to  leave  them  nntied  and  nnattended  In 
a  street  and  he  is  liable  for  any  damage  caused 
by  their  running  away. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  i  1515;  Dec.  Dig.  | 
705  ;•    Highways,  Cent  Dig.  |  46a] 

4.  Municipal     Cobpobations     (J     705*)  — 
Stbeetb—Pedestbianb— Rights. 

One  traveling  in  a  street  can  assume  that 
horses  moving  therein  are  under  control,  and  it 
is  not  contrioutory  negligence  to  walk  on  tbe 
sidewalks  and  to  cross  tbe  street  without  look- 
ing np  and  down  the  street,  though  it  would  be 
negligent  to  walk  in  front  of  a  moving  team: 
the  rule  requiring  jpersons  crossing  railroad 
tracks  to  look  and  listen  being  inapplicable  to 
persons  crossing  a  street 

[Ed.  Note.— For  other  cases,  see  Munldpal 
Corporations,  Cent.  Dig.  f{  1515,  1517;  Dee. 
Dig.  t  705.*i 

Appeal  from  Circuit  Court,  Jeffersbn  Conn- 
ty;  A.  O.  Lane,  Judge. 

Personal  Injury  action  by  Nora  White 
against  tbe  Corona  C!oaI  ft  Iron  Company. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals.   Afilrmed. 

W.  C.  Davis  and  S.  D.  ft  J.  B.  Weakley, 
for  appellant  Bowman,  Harsh  ft  Beddow, 
for  api>ellee. 

SIMPSON,  J.  Tbe  appellee  sued  In  this 
case  for  damages  caused  by  being  struck  and 
knocked  down  by  a  wagon  and  team  belong- 
ing to  tbe  defendant  It  Is  not  disputed  that 
tbe  wagon  and  team  were  left  by  the  driver, 
while  be  went  Into  the  house  to  get  a  trunk 
belonging  to  the  shipping  clerk  of  defendant 
company  to  take  tbe  same  to  tbe  depot,  and 
that,  while  left  unattended,  the  team  ran 
away  and  came  In  collision  with  the  plain* 
tiff,  who  was  walking  on  tbe  street  of  Coro- 
na. The  contention  of  the  appelant  is  that 
It  was  entitled  to  the  general  affirmative 
charge,  because,  first,  it  was  not  within  tbe 
scope  of  the  driver's  duties  to  carry  a  trunk 
of  one  of  the  employes  to  tbe  depot;  and, 
second,  that  tbe  plaintiff  was  guilty  of  con- 
tributory negligence,  in  sot  turning  to  look 
when  she  beard  tbe  wagon  and  team  coining 
down  tbe  street 

Tbe  evidence  is  without  conflict  that  this 
team  was  under  ttie  care  and  control  of  Mac 
Kimbrell,  tbe  driver,  all  of  the  time,  wheth- 
er he  was  hauling  coal  for  tbe  defendant  or 
not  He  fed,  hitched,  and  unhitched  the 
team;  and,  whether  it  was  before  7  o'clock 
In  the  morning  (the  hour  for  regular  work) 
or  not  be  bad  charge  of  tbe  team  as  tbe 
servant  and  agent  of  the  defendant,  and  it 
was  Ids  duty  not  only  to  care  for  it,  but  to 
see  that  it  was  not  left  unattended  on  the 
street  so  as  to  incur  the  danger  of  Its  run 
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Ding  away  and  Injuring  those  who  had  a 
right  to  be  on  the  street 

The  evidence  in  this  case  is  not  so  clear 
as  to  authorize  the  conrt  to  take  away  from 
the  Jury  the  right  to  determine  whether  or 
not  the  driver  of  the  team  was  acting  in  ac- 
cordance with  the  usual  custom  in  the  use 
of  the  team,  and  with  the  acquiescence  of 
the  master. 

It  is  negligence  for  the  owner  of  a  horse 
to  leave  a  team  of  horses  unhitched  and  un- 
attended on  a  public  street,  and  he  thereby 
becomes  liable  for  any  damage  caused  by 
their  running  away.  Dolflnger  &  Co.  v.  Fish- 
back,  12  Bush,  474.  i  Am.  Neg.  Cas.  288; 
Doherty  t.  Sweetser,  82  Hun  (N.  Y.)  666,  1 
Am.  Neg.  Cas.  833;  Shearman  &  Redfleld 
on  Neg.  (3d  Bd.)  p.  236,  {  194 ;  26  Cyc.  1529, 
1530. 

A  person  trsTellng  on  the  public  streets 
has  a  right  to  presume  that  horses  moving 
on  said  streets  are  under  the  control  of  their 
owners,  and  it  is  not  contributory  negligence 
to  walk  on  the  sidewalks  and  to  cross  the 
streets  without  looking  up  and  down  the 
street,  althongh,  of  conrse.  It  would  be  neg- 
ligence to  walk  right  In  front  of  a  moving 
team.  Merely  hearing  the  team  coming  was 
not  notice  to  the  plaintiff  that  it  was  running 
away.  The  rule  with  regard  to  looking  and 
listening,  before  crossing  a  railroad,  has  no 
application  to  a  person  crossing  a  street 
Moebus  T.  Herrmann,  108  N.  Y.  349,  16  N. 
B.  415,  2  Am.  St  Rep.  440. 

There  was  no  error  in  the  refusal  of  the 
court  to  give  the  general  charge  In  favor  of 
the  defendant;  and,  this  being  the  only 
point  argued  by  counsel  for  appellant,  the 
Judgment  of  the  court  is  affirmed. 

Affirmed. 

TYSON,  0.  J.,  and  DBNSON  and  McCLEL- 
LAN,  JJ^  concur. 


(U8  Ala-aOI) 

ALABAMA  CBNT.  R.  CO.  v.  LONG. 

(Bapreme  Court  of  Alabama.     Jan.  14,  1909. 
Rehearing  Denied  Feb.  5,  1909.) 

1.  BnifBNT  Domain  ({  268*)  —  Remkoibb  of 
OwNEBB  or  Pbopibtt  —  'Bjxctmxnt  —  IK- 
JuncTioir. 

Wliere  an  owner  rontractpd  in  writing  to 
eonT»7  to  a  railroad  comitany  land  for  a  right 
of  way.  snd  the  railroBd  wn^tructed  at  great 
ezpeaae  its  road  over  the  fond  under  the  con- 
tract wiUi  the  knowl^ge  nod  consent  of  the 
owner,  tie  nviSroad.  offeriDg  to  do  eqnity  and 
make  «>mp<?risattoTi  for  th«  Innd,  could  restrain 
the  owner  from  suing  io  ejpctnipnt. 

[Bd.  Note,— For  other  aisea,  see  Ihnlnent  Do- 
main. Cent  Dig.  %  739;    Dee.  Dig.  {  268.*] 

2.  Specitio  PESTOBHAiroa  (I  8*)  —  Remkot— ' 
Jddiciai.  Discbettoh. 

The  remedy  of  speclflc  performance  rests 
largely  in  Judicial  discretion,  regulated  by  de- 
fined rules. 

[Ea.  Note.— For  other  cases,  see  Specific  Pei> 
formance.  Cent.  Dig.  §§  17,  18 ;  Dec.  Dig.  {  &*] 


8.  Spbcitic  Perfobuarck  (8  25*)— Contbacts 

bnf0bceabi.e. 

To  justify  specific  performance  of  a  con- 
tract, the  contract  mast  be  just,  fair,  and  rea- 
sonable, reasonably  certain  in  respect  to  the 
subject-matter,  terms,  and  stipulations,  and 
must  be  founded  on  a  valuable  consideration. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  (  66;  Dec.  Dig.  I  25.*] 

4.  FBAuns,  Statdtb  of  (J  106*)— Coktbaots 
FOB  Sale  of  Real  Bbtatb— Requisites. 

Under  the  statute  of  frauds,  a  contract 
for  the  sale  of  land  must  express  a  valuable 
consideration,  describe  the  subject-matter  di- 
rectly, or  make  reference  to  something  outside 
of  the  writing  by  a  resort  to  which  certainty 
may  be  established. 

[Dd.  Note. — For  other  cases,  see  Frauds,  Stat- 
ute of.  Cent  Dig.  %  211 ;   Dec.  Dig.  f  106.*] 

5.  Fbauds,  Statute  of  (J  106*)— Oontbactb 
FOB  Saue  of  Real  Estate— Requisites. 

A  contract  in  writing,  whereby  an  owner 
of  land  agrees  to  convey  to  a  railroad  such  lands 
as  may  be  In  actual  nse  or  occupied  by  the  rail- 
road on  the  completion  of  its  roadbed  over  quar- 
ter sections  described,  is,  on  the  completion  of 
the  road,  absolute,  and  fixes  on  the  owner  the 
dnty  of  making  a  deed  to  such  land  as  is  in 
the  actual  use  and  occupancy  of  the  railroad  In 
the  quarter  sections,  and  is  not  within  the  stat- 
ute of  frands. 

[Ed.  Note.— For  other  cases,  see  Ftands,  Stat- 
ute of,  Dec  Dig.  (  106.*) 

6.  Specific  Pebfobmance  (i  49*)— Contbacts 

— COnSIDEBATION. 

A  contract  for  the  conveyance  of  land  to  a 
railroad  for  a  right  of  way  in  consideration  of 
$1  is,  in  the  absence  of  fraud  or  fiduciary  rela- 
tion, supported  by  a  sufficient  consideration  to 
authorize  its  specific  performance. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Dec.  Dig.  i  49.*J 

Appeal  from  Chancery  Court,  Walker  Coun- 
ty;  A.  H.  Benners,  Chancellor. 

Suit  by  the  Alabama  Central  Railroad 
Company  against  Z.  M.  Long,  as  administra- 
trix of  John  B.  Long,  deceased.  From  a  de- 
cree sustaining  a  demurrer  to  the  bill,  com- 
plainant appeals.    Reversed  and  rendered. 

W.  C.  Davis  and  A.  F.  Fite,  for  appellant 
Lacy  Se  Lacy,  for  appellee. 

DBNSON,  J.  This  bill  is  filed' by  the  Ala- 
bama Central  Railroad  Company,  a  oorpo- 
ratlon,  to  enjoin  an  ejectment  suit  commenc- 
ed against  it  In  the  circuit  court  of  Walker 
county  by  Z.  M.  Iiong,  as  the  administratrix 
of  the  estate  of  John  B.  Long,  deceased,  to 
recover  a  strip  of  land  20  feet  wide  through 
the  N.  W.  ^.  of  the  N.  W.  \i,  of  section  34, 
township  18,  range  7  W„  In  said  county,  over 
or  upon  which  complainant's  road  is  con- 
structed. The  bill  shows  that  the  road<  waa 
constructed  over  said  land  under  a  contract  in 
writing  made  by  John  B.  Long  during  hia 
lifetime  with  the  complainant  In  the  words 
and  figures  following: 

"Know  all  men  by  these  presents,  that  I, 
John  B.  Long,  (or  and  In  consideration  of 
the  sum  of  one  dollar  to  me  in  hand  paid  by 
the  Alabama  Central  Railroad,  a  corpora- 
tion, do  hereby  agree  and  covenant  to  exe- 
cute to  said  corporation  a  quitdalm  deed,  in 
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proper  form,  conveying  to  said  corporation 
such  lands  as  may  be  In  actual  use  or  occu- 
pancy by  It  on  the  completion  of  Its  roadbed 
over  the  following  described  land,  together 
with  the  usual  right  of  way  privileges,  said 
roadbed  to  be  constructed  west  of  the  South 
Lowell  public  road  and  over  the  S.  W.  %  of 
the  S.  W.  14  of  section  27,  and  the  N.  W,  % 
of  the  N.  W.  %  of  section  34,  township  13, 
range  7  West,  in  Walker  county,  Alabama, 
center  of  track  to  be  seventy  feet  or  more 
west  of  the  present  log  bam. 

"Given  under  my  hand  and  seal  this 

day  of  October,  1906. 

"[Signed]    John  B.  Long. 
"Attest:    N.  M.  Appling." 

The  equity  of  the  bill  is  rested  upon  two 
theories :  First,  that  the  road  was  construct- 
ed over  the  land  under  said  contract,  with 
the  knowledge  and  consent  of  the  said  John 
B.  Long,  and  at  great  expense  to  the  com- 
plainant In  this  respect  the  complainant 
offers  to  do  equity,  and  to  pay  to  the  estate 
of  John  B.  Long,  deceased,  as  compensation 
for  the  land  or  right  of  way,  whatever  sum 
the  court  might  ascertain  and  decree  the 
complainant  to  be  liable  for.  So  far  as  this 
theory  is  concerned,  we  are  of  the  opinion 
that  under  the  averments  of  the  bill  it  is 
unassailable.  Southern  Railway  Co.  v.  Hood, 
126  Ala.  312,  28  South.  662,  85  Am.  St.  Rep. 
32.  So,  indeed,  the  chancellor  seems  to  have 
treated  it,  for  in  his  opinion,  as  here  certi- 
fied in  the  record,  he  bases  his  decree  sus- 
taining the  demurrer  solely  upon  the  grounds 
that  were  directed  against  the  second  theory 
or  phase  of  the  bill.  This  second  theory  or 
phase  of  the  bill  is  an  attempt  to  have  the 
contract  above  set  out  specifically  performed, 
by  requiring  the  respondent,  as  administra- 
trix, to  execute  the  deed  stipulated  for. 
Against  that  part  of  the  bill  which  seeks  to 
have  the  written  contract  specifically  per- 
formed, the  point  was  made,  by  demurrer, 
that  the  blU  "shows  that  the  agreement  made 
by  said  Long  is  void  for  want  of  sufficient 
description  of  the  land  agreed  to  be  conveyed 
by  him  to  the  complainant"  In  other  words, 
the  respondent  contends  that  the  agreement 
is  obnoxious  to  the  statute  of  frauds. 

The  general  principle  of  law  in  respect  to 
the  remedy  by  Bpeclflc  performance  of  agree- 
ments for  the  sale  of  lands  is  "that  the  equi- 
table remedy  rests  largely  in  the  Judicial 
discretion,  directed  and  regulated  by  defin- 
ed mles.  This  contract  must  be  Just,  fair, 
and  reasonable,  must  be  reasonably  certain 
in  respect  to  the  subject-matter,  the  terms, 
and  stipulations,  and  must  be  founded  up- 
on a  valuable  consideration"  (Carlisle  v. 
Carlisle,  77  Ala.  839,  341 ;  Moon  v.  Crowder, 
72  Ala.  79:  4  Pom.  Eq.  {  1404);  and  the 
statute  of  frauds  Is  offended  unless  the  con- 
tract for  the  sale  of  lands  expresses  a  valu- 
able consideration  and  describes  the  subject- 
matter  directly,  or  makes  reference  to  some- 
thing outside  of  the  writing,  by  a  resort  to 
which  certainty  may  be  established.     Ala- 


bama, etc.,  Co.  T.  Jackson.  121  Ala.  172,  175. 
23  South.  709t  77  Am.  St  Rep.  46.  The  case 
of  Coyne  v.  Warrior  Southern  Railway.  137 
Ala.  553,  34  South.  1004,  is  relied  upon  by 
the  complainant  to  support  Its  contention 
that  the  subject-matter  is  sufficiently  describ- 
ed in  the  contract  sought  to  be  enforced  to 
meet  the  requirements  of  the  statute,  and 
render  the  contract  susceptible  of  specific 
performance.  On  the  other  hand,  the  chancel- 
lor, in  his  opinion  supporting  the  decree,  dif- 
ferentiates that  case,  on  the  facts,  from  the 
one  in  Judgment  In  the  opinion  he  says: 
"In  Coyne  v.  Warrior  Southern  Railway,  the 
description  held  to  be  good  in  a  deed  was: 
The  roadbed  as  at  present  located  and  the 
extension  thereof  in  the  future.'  Here  it 
Is:  'Such  land  as  may  he  in  actual  use  or 
occupancy,'"  etc. 

It  will  be  borne  in  mind  that  the  terms  of 
the  agreement  involved  do  not  require  that 
the  deed  shall  be  made  until  a  day  in  the 
future,  when  and  at  which  time  the  lands 
to  be  conveyed  will  be  definitely  located  and 
ascertained  with  certainty.  In  other  words, 
the  performance  of  the  contract  by  Long  is 
postponed  until  the  happening  of  a  future 
event,  to  wit  the  completion  by  the  com- 
plainant of  its  roadbed  over  certain  describ- 
ed lands  and  Its  actual  use  or  occupancy  of 
such  lands.  The  bill  avers  the  happening 
of  this  event  in  specific  terms.  Therefore, 
according  to  the  terms  of  the  contract,  by  re- 
sort to  these  facts,  extrinsic  of  the  writing, 
but  referred  to  therein,  those  lands  to  which 
the  deed  is  agreed  to  be  made  are  rendered 
certain ;  and  at  the  time  the  action  of  eject- 
ment was  commenced,  and  when  the  bill  here 
was  filed,  they  were  susceptible  of  being  ac- 
curately described.  The  contract  was  condi- 
tional until  the  complainant  completed  its 
roadbed  over  the  quarter  sections  described 
therein  and  was  in  the  actual  use  and  occu- 
pancy thereof.  Then  it  became  absolute,  and 
fixed  upon  the  contractor,  Long,  the  duty 
to  make  to  the  complainant  a  deed  to  "such 
land  as  was  In  the  actual  use  and  occupancy 
of  the  complainant"  in  the  quarter  sections 
described  in  the  contract  These  lands  hav- 
ing been  made  certain,  and  that,  too^  by  re- 
sort to  matters  referred  to  in  the  contract, 
the  statute  of  frauds  presents  no  obstacle  to 
a  specific  performance  of  the  contract  How- 
Ison  T.  Bartiett  147  Ala.  408,  40  South.  757 ; 
Long  V.  Gill,  80  Ala.  408;  Cottlngham  v. 
Hill,  119  Ala.  353,  24  South.  552,  72  Am.  St. 
Rep.  923. 

The  demurrer  based  upon  the  ground  that 
the  contract  does  not  appear  to  be  founded 
upon  a  valuable  consideration  Is  untenable. 
No  question  of  fraud,  or  of  fiduciary  rela- 
tions, Is  Involved  in  this  case;  and  the  re- 
cital, "one  dollar  *  •  •  in  hand  paid," 
Is  sufficient  in  respect  to  the  consideration. 
Boiling  V.  Munchus,  65  Ala.  558.  and  authori- 
ties there  cited. 

The  decree  of  the  chancellor,  sustaining  the 
demurrer  to  the  bill,  is  reversed,  and  a  de- 
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cree  will  be  here  rendered  overruling  the 
demnrrer.  The  respondent  will  be  allowed  30 
dsTS  from  the  certification  of  this  decree  to 
the  chancery  court  In  which  to  answer  the 
bUl. 
Reversed  and  rendered. 

HARALSON,  SIMPSON,  and  ANDERSON, 
JJ.,  concur. 


(15S  Ala.  Zn) 

HALL  et  al.  v.  ATLANTA.  B.  &  A.  R.  CO. 

et  al. 

(Supreme  Court  of  Alabama.     June  30.  1908. 

Rehearing  Denied  Jan.  14.  1909.) 

1.  Injunction  (§  172*)— Dissolution  of  Pbe- 
LiMiNABT  Injunction  —  Answeb  —  Sunri- 

CIXNCY. 

An  answer  denying  such  averments  of  the 
bill  as  are  essential  to  show  equity  therein,  but 
failing  to  deny  details  leading  up  to  the  main 
allegations,  is  sufficient  to  justify  the  dissolu- 
tion of  the  preliminary  injunction. 

[Ed.  Note. — For  other  cases,  see  Injunction, 
Cent.  Dig.  M  876-381;  Dec.  Dig.  f  17Z*] 

Z  Eminent  Domain   ({   100*)  —  Taking   of 

Pbopebty. 

The  Legislature  may  vacate  streets,  either 
by  direct  act  or  by  act  authorizing  the  municipal 
anthorities  to  do  so,  subject  to  the  limitation  not 
to  deprive  property  owners  along  the  street  of 
a  convenient  and  reasonable  outlet  to  neighbor- 
ing thoroufjhfares ;  and  a  property  owner  does 
not  bring  himself  within  Const.  1901,  I  235,  pro- 
viding that  municipal  corporations  shall  make 
compensation  for  property  taken  or  injured  by 
the  construction  of  improvements,  ete,  unless  he 
shows  that  be  is  an  abutting  owner,  so  that  a 
statute  vacating  an  alley,  without  depriving  the 
property  owners  of  a  reasonable  ontlet,  is  not  in- 
valid. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  }  267 ;  Dec.  Dig.  S  100.*] 

8.  Injunction  (§  172*)— Answeb— New  Mat- 

TEB. 

Where  a  bill  prays  for  an  injunction  to  re- 
strain the  construction  of  a  railroad  embank- 
ment across  alleys,  an  answer  which  alleges  that 
the  alleys  had  been  vacated  by  legislative  act 
and  that  the  railroad  constructing  the  embank- 
ment is  the  owner  of  the  land  may  be  consider- 
ed on  a  motion  to  dissolve  tbe  preliminary  in- 
jnnction,  as  against  the  objection  that  the  mat- 
ter set  up  therein  is  new  matter. 

(Ed.  Note.— For  other  cases,  see  Injnnction, 
Cent  Dig.  {  381 ;  Dec.  Dig.  |  172.*] 

4.  Eminent   Domain    (f    100*)  —  Injubt    to 

Pkopebtt. 

Owners  of  proirerty,  who  are  merely  de- 
prived of  the  right  to  travel  over  an  alley  which 
has  been  vacated  by  legislative  act,  are  not  in- 
jured by  a  railroad  constructing  an  embankment 
thereon. 

[Ed.  Note.— For  other  cases,  see  EJminent  Do- 
main, Cent  Dig.  H  256-267;  Dec.  Dig.  {  100.*] 

Appeal  from  City  Court  of  Bessemer ;  Wil- 
liam Jackson,  Judge. 

Suit  by  John  A.  Hall  and  others  against 
the  Atlanta,  Birmingham  ft  Atlantic  Railroad 
Company  and  another.  From  a  decree  dis- 
solving the  preliminary  injunction,  complain- 
ants appeal.    AfiSrmed. 

IMes,  Jones  &  Welch,  for  appellants.  Till- 
man, Orubb,  Bradley  &  Morrow,  for  appellees. 


SI.MPSON,  J.  Tbe  bill  in  this  case  was 
filed  by  the  appellants  against  the  appellees, 
alleging  that  complainants  are  tbe  owners  of 
certain  lots  in  Bessemer.  Ala.,  some  fronting 
on  Arlington  avenue  and  abutting  on  an  alley 
between  Arlington  and  Berkley  avenues,  and 
some  abutting  on  an  alley  between  Arlington 
avenue  and  Carolina  avenue;  that  respond- 
ents are  constructing,  or  are  about  to  con- 
struct, across  said  Arlington  avenue  and  said 
alleys,  a  fill  or  other  obstruction,  upon  which 
Is  to  be  run  a  line  of  railroad,  said  fill  to  be 
about  30  feet  high,  blocking  the  whole  of  said 
avenue  except  about  30  feet  in  the  center,  and 
completely  blocking  one  end  of  tbe  alleys, 
thus  causing  irreparable  Injury  and  damage ; 
and  also  that  It  will  create  a  public  and  pri- 
vate nuisance  in  said  public  Idghways.  Tbe 
bill  prays  for  an  injunction  restraining  tbe 
construction  of  said  work.  The  preliminary 
Injunction  was  granted,  and  on  the  coming  In 
of  the  answer  was,  on  motion,  dissolved.  It 
is  from  this  decree  that  the  appeal  is  taken. 

The  answer,  while  admitting  tbe  formal 
parts  of  the  bill  as  to  names  of  parties,  lo- 
cation of  streets,  etc.,  denies  that  these  is 
any  intention  to  make  a  fill  across  Arlington 
avenue,  alleging  that  tbe  purpose  is  to  cross 
that  avenue  by  a  viaduct,  at  an  elevation  of 
30  feet,  supported  by  abutments  on  either 
side,  on  tbe  property  of  respondents,  but  that 
they  do  propose  to  make  a  fill  across  one  al- 
ley, about  25  feet  high;  but  it  alleges  that 
the  lots  on  each  side  of  said  alley,  at  tbe 
point  of  crossing,  belong  to  respondents,  and 
that  complainants'  lot  (15)  is  200  feet  distant, 
and  also  that  respondents  are  the  owners  of 
tbe  lots  on  either  side  of  the  other  alley  (In 
block  B),  and  also  that  there  will  be  a  fill 
at  the  end  of  this  alley  similar  to  the  other, 
but  that  the  abutting  land  belongs  to  re- 
spondents, and  said  alleys  have  been  vacated 
by  act  of  the  Legislature  approved  July  31, 
1907,  which  is  attached  as  an  exhibit.  A  plat 
of  the  various  blocks  and  lots  is  attached  as 
an  exhibit,  showing  tbe  line  of  the  railroad. 
passing  entirely  through  the  lands  of  respond- 
ent, and  that  the  lots  of  complainants  have 
Ingress  and  egress  both  through  the  other  end 
of  said  alleys  and  through  Arlington  avenue. 
There  are  also  general  denials  of  the  alleged 
injury  and  damage,  and  it  is  averred  that 
the  complainants  wUl  not  sustain  any  special 
damage,  other  than  that  which  applies  to  oth- 
er citizens,  and  that  said  respondent  railroad 
company  Is  entirely  solvent,  and  that  said 
railroad  was  being  constructed  In  accordance 
with  authority  granted  by  tbe  city  of  Bes- 
semer. The  complainants  filed  exceptions  to 
that  part  of  the  answer  setting  up  the  act  of 
the  Legislature  and  tbe  ordinance  of  the  city, 
claiming  the  same  to  be  unconstitutional. 

It  is  contended  by  appellants  that  the  an- 
swer does  not  d^ny  the  material  allegations 
of  the  bill,  and  they  cite,  as  instances  of  such 
failure,  that  the  answer  fails  to  deny  "the 
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ownership  of  the  property,"  etc.  The  law 
does  not  reqaire  that  every  allegation  which. 
In  connection  with  others,  would  form  a  chain 
of  materiality,  mast  be  denied;  for,  if  that 
were  the  law,  an  injunction  could  nerer  be 
dissolved  on  account  of  the  denials  of  the  an- 
swer, since  in  every  case  there  are  numerous 
details  leading  up  to  the  main  allegations  of 
the  complaint,  which  cannot  be  denied.  If 
the  averments,  without  which  there  would  be 
no  equity  in  the  bUl,  are  denied,  that  is  a 
sufBcient  denial.  10  Ency.  PI.  ft  Pr.  1067; 
Rogers  v.  Bradford  et  al.,  28  Ala.  474;  Moore 
T.  Barclay,  23  Ala.  739;  Rice  v.  TOblas,  83 
Ala.  348,  S  South.  670 ;  Howie  et  al.  t.  Scar- 
brough,  138  Ala.  148,  35  South.  118.  It  be- 
comes necessary,  then,  to  consider  the  ques- 
tion of  the  validity  of  the  act  of  the  Legis- 
lature vacating  the  alleys ;  for  manifestly,  if 
that  act  be  valid,  there  was  no  alley  at  the 
point  indicated,  but  the  property  therein  bad 
reverted  to  the  defendants,  who  own  the  abutr 
ting  property  on  each  side. 

This  matter  has  been  so  recently  considered 
by  this  court  it  seems  useless  to  cite  the  nu- 
merous authorities  elsewhere  on  the  subject 
This  court  has  held  distinctly  that  the  Leg- 
islature has  the  power  to  vacate  streets,  ei- 
ther by  direct  act,  or  by  act  authorizing  the 
municipal  authorities  to  do  so,  and  that  a 
property  owner  does  not  bring  himself  within 
the  protection  of  section  235  of  the  Constitu- 
tion Of  1901,  unless  he  shows  that  he  is  an 
"abutting  owner."  Southern  Ry.  Oo.  v.  Albes 
(Ala.)  45  South.  234,  235 ;  Jackson  v.  Birming- 
ham Foundry,  etc.,  Ck>.  (Ala.)  45  South.  660. 
Beyond  the  abutting  owner,  the  only  limit  to 
the  power  of  the  Legislature  to  abolish  a 
street  Is  that  the  property  owners  along  the 
street  shall  not  be  deprived  of  a  "convenient 
and  reasonable  outlet  to  neighboring  thor- 
oughfares." Jackson  v.  Birmingham,  etc.,  Co., 
supra;  Elliott  on  Roads  ft  Streets  (2d  Ed.)  j 
878.  The  bill  in  this  case  does  not  claim 
that  complainants  have  been  deprived  of  a 
reasonable  outlet,  but  only  that  one  end  of 
the  alley  Is  obstructed.  This  act,  then,  is  not 
violative  of  section  235  of  the  Constitution  of 
190L 

It  cannot  be  said  that  this  is  new  matter 
set  up  in  the  answer,  which  cannot  be  con- 
sidered on  a  motion  to  dissolve ;  for  the  gist 
of  the  answer  on  this  point  is  a  denial  of  the 
allegation  that  said  railroad  crosses  an  alley 
at  all,  the  same  having  been  atjolished  by  the 
Legislature.  It  follows,  then,  that  the  argu- 
ment and  authorities  on  the  subject  of  nui- 
sances on  a  public  street  or  alley  have  no  ap- 
plication In  so  far  as  the  supposed  alleys  are 
concerned;  for  It  Is  denied  that  there  are  any 
such  alleys  at  said  point. 

In  so  far  as  Arlington  avenue  Is  concern- 
ed, the  answer  denies  any  intention  to  ob- 
struct It 

It  cannot  be  said  that  complainants'  prop- 
erty has  been  in  any  way  injured  by  the  con- 


struction of  the  railway,  not  over  an/  alley, 
but  simply  over  the  land  of  respondents,  as 
It  is  not  alleged  that  any  Injury  accrued  to 
said  property  by  the  embankment,  other  than 
the  deprivation  of  the  right  to  travel  over 
the  property  (in  common  with  every  other 
citizen),  which  had  been  destroyed  by  the 
vacation  of  the  alleys. 
The  decree  of  the  court  is  affirmed. 

TYSON,  C.  J.,  and  DOWDBLL  and  DBN- 
SON,  JJ.,  concur. 


(UK  Ala.  288) 
(3ROFP0RD  et  al.  v.  ATLANTA,  B.  ft  A.  R. 

CO.  et  al. 

(Supreme  Ourt  of  Alabama.     June  30,  1908. 

Rehearing  Denied  Jan.  12,  1900.) 

1.  MUNTCIPAI,    COBPOBATIONS    ((    693*)  —  OB- 

8TBUCTI0N    OF    STBEET— POBUO    NUISANCB— 

Struct uBKS  Authobized. 

A  viaduct  constructed  over  a  street,  as  au- 
thorized by  municipal  ordinance  and  in  con- 
formity therewith,  ia  a  stmctuie  authorized  by 
law,  and  Is  not  a  public  nuisance. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  f  1494;  Dec.  Dig.  ( 
603.*] 

2.  NuiSANOB    (I   65*)— Acts  Authobizkd   bt 
Law. 

A  structure  erected  under  authority  of  law 
ia  not  a  public  nuisance. 

[Ed.  Note.— For  other  cases,  see  Nuisance, 
Cent.  Dig.  {  158;   Etec.  Dig.  i  65.»] 

3.  MuniCIFAX,  COBFOBATIONB  (J  671*)— Injuk- 

INO  Propebtt — Obstbuction  of  Stbeet. 
A  viaduct  over  a  street,  which  arches  the 
street  overhead  30  feet,  and  which  leaves  for 
public  travel  a  passway  30  feet  wide  in  the  cen- 
ter of  the  street,  does  not  deny  to  abutting 
property  owners  the  right  of  access  on  the  street 
to  and  from  their  property. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {{  1447,  1449;  Dee. 
Dig.  i  071.*] 

4.  Eabehentb  (S  11*) — Light,  Aib,  and  Vikw. 

One  may  erect  on  his  own  land  a  building 
which  will  cut  off  the  view,  light,  and  air  M 
the  adjacent  owner,  since,  as  against  an  adja- 
cent landowner,  the  doctrine  of  easement  in 
Ught,  air,  and  view  is  not  recognized,  though 
such  right  ia  based  on  a  claim  by  piescriptioo. 

[Ed.  Note.— For  other  cases,  see  EJaaements, 
Cent  Dig.  §  84;  Dec.  Dig.  {  11.*] 

5.  EviREitT   DouAiic    (t   100*)  —  iHjmino 
Pbopertt. 

A  railroad  built  an  embankment  on  its 
own  land  and  constructed  a  viaduct  over  a 
street  The  viaduct  arched  the  street  30  feet 
overhead,  and  left  ia  the  center  thereof  a  30- 
foot  passageway  for  public  travel.  The  viaduct 
was  authorized  by  municipal  ordinance,  and  fur- 
nished the  only  feasible  way  of  crossing  the 
street  Held,  that  there  was  no  taking  of  prop- 
erty of  abutting  owners,  60  feet  or  more  distant 
from  the  construction,  within  Const  1901,  J 
235,  prohibiting  the  taking  or  injuring  of  prop- 
erty without  compensation. 

[Kd.  Note, — For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  II  257,  258,  260,  263;  Dec 
Dig.  I  100.*] 

Appeal  from  City  Court  of  Bessemer; 
William  Jackson,  Judge. 

Suit  by  J.  T.  Crofford  and  others  against 
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the  Atlanta.  Birmingham  &  Atlantic  Sail- 
road  Company  and  another.  From  a  decree 
dlsmisBlng  the  bill,  complainants  appeal.  Af- 
firmed. 

Betes,  Jones  &  Welch,  for  appellants. 
Tillman,  Grubb,  Bradley  &  Morrow,  for  ap- 
pellees. 

DOWDELIi,  J.  The  only  question  which 
differentiates  tills  case  from  that  of  Hall 
et  al.  T,  Atlanta,  Birmingham  &  Atlantic  R. 
B.  Co.  et  al.  (decided  at  the  present  term) 
48  Soath.  865,  is  the  one  relating  to  the  ease- 
ment of  air,  light,  and  view.  Ooansel  for 
appellants  in  their  brief  say:  "This  case  is 
Tery  much  IHce  the  case  of  John  A.  Hall  et 
aL  T.  Atlanta,  Birmingham  &  Atlantic  Rail- 
road Company  et  al.,  submitted  with  this 
case.  In  fact,  the  retU  facts  in  the  two  cas- 
es are  practically  the  same;  but  the  facts 
as  shown  by  the  two  bills  are  different, 
in  that  the  bill  in  this  case  Is  more  elaborate, 
and  sets  out  more  fully  the  true  statement  of 
facts,  and  also  this  bill  charges  In  positive 
terms  the  InfHngement  of  complainant's  ease- 
ffl«it  in  the  avenues  and  alleys  of  light, 
air,  and  view.  His  blU  also  attacks  the  con- 
sdtatlonallty  of  the  act  of  the  Legislature 
and  the  ordinance  of  the  city  of  Bessemer 
by  which  the  closing  up  of  the  alleys  is 
sought  to  be  Justified,  and  the  obstruction 
of  the  avenues." 

As  to  the  constitutionality  of  the  act  of  the 
Legislature  and  of  the  ordinance  of  the 
mnnicipallty  referred  to,  this  question  was 
presented  and  passed  on  in  the  Case  of  Hall 
et  aL,  supra,  and  adversely  to  the  conten- 
tion of  appellants.  We  do  not  understand 
that  there  is  any  contention  of  a  want  of 
power  on  the  part  of  the  municipality,  un- 
der the  legislative  grant  of  powers  contained 
in  the  charter,  to  pass  the  ordinance  In 
qnestlon;  but  the  contention  is  that  the  or- 
dinance Is  violative  of  section  235  of  the  Con- 
stitution of  1901,  In  so  far  as  it  authorizes 
the  taking  of  private  property  for  public  use 
without  first  making  just  compensation  for 
the  property  taken.  Injured,  or  destroyed, 
etc.,  as  provided  by  law.  It  Is  admitted 
l>y  tiie  bill  that  the  viaduct  being  constructed 
over  Berkley  avenue  was  authorized  by  or- 
dinance of  the  municipality,  and  it  Is  not 
denied  that  thcr  same  is  being  constructed 
in  conformity  with  said  ordinance.  The 
structure,  therefore,  being  one  authorized 
by  law,  cannot  be  said  to  constitute  a  pub- 
lic nuisance.  The  bill  shows  that  the  viaduct 
arches  said  avenue  overhead  30  feet,  and 
tliat  there  is  a  passageway  for  public  travel, 
left  in  the  middle  of  the  avenue  under  said 
arch,  30  feet  wide.  It  is  evident,  from  this, 
that  the  right  of  access  of  abutting  pr(^)erty 
owners  on  said  avenue  to  and  from  their 
property,  is  not,  by  reason  of  the  viaduct, 
denied  them.  Moreover,  we  are  of  the  opin- 
ion that  the  way  so  left  <^>en  for  public 
travel  ia  reasoqable  aad  convenient. 


This  brings  ns  to  a  consideration  of  the 
principal  question  in  this  case,  and  one  not 
specially  treated  of  in  the  Case  of  Hall  et 
al.,  supra,  and  that  is  the  one  wherein  It  is 
charged  in  the  bill :  "And  complainants  fur- 
ther aver  that  the  construction  of  said  em- 
bankment and  archway  and  railroad  as 
aforesaid,  upon  which  Is  to  be  operated  the 
aforesaid  railroad,  will  greatly  obstruct  com- 
plainants' access  to  view,  light,  and  air,  and 
would  greatly  cut  oft  the  circulation  of  air, 
and  would  place  In  said  highway  an  obstruc- 
tion that  would  be  unsightly  to  the  eye. 
•  ♦  •  And  complainants  further  aver 
that  said  fill  across  said  alley  will  also  whol- 
ly cut  off  and  obstruct  their  access  to  the 
view,  light,  and  air  over  the  same  from  to- 
ward Fourteenth  street  and  the  south,  to 
which  they  are  entitled."  The  bill  shows 
that  the  complainants  are  the  owners  of  lots 
1,  2,  8,  4,  and  8,  each  of  said  complainants 
owning  separately  and  respectively  one  of 
said  lots,  and  that  the  respondent  the  Ala- 
bama Terminal  Railroad  Company  is  the 
owner  of  lots  6,  7,  and  8.  All  of  said  lots 
are  In  the  same  block,  and  front  on  Berkley 
avenue,  and  extend  back  to  the  alley  In 
question,  and  all  of  said  lots  are  of  a  uni- 
form width  of  60  feet  It  Is  further  shown 
that  the  railroad  embankment  ia  entirely  on 
lots  6,  7,  and  8,  the  private  property  of  the 
respondent  the  Alabama  Terminal  Railroad 
Company,  and  connecting  the  fill  In  the  al- 
ley and  the  viaduct  or  archway  over  Berkley 
avenue.  The  lot  of  the  complainant  CrofCord 
is  the  nearest  one  of  the  abutting  owners 
to  the  point  where  the  viaduct  crosses  the 
avenue  and  to  the  point  where  the  fill  crosses 
the  alley;  the  distance  being  not  less  than 
50  feet  The  lots  of  the  other  complainants 
abutting  on  said  avenue  are  stiU  further 
away,  from  100  to  250  feet 

So  far  as  the  embankment,  which  Is  con- 
structed on  the  respondent's  own  private 
property,  affects  the  complainants'  easement 
of  view,  light  and  air,  this  is  a  proposition 
that  contains  no  merit  whatever.  No  one 
can  doubt  the  right  of>  a  party  to  build  on 
his  own  land,  even  though  it  entirely  cuts 
off  the  view,  light  and  air  of  his  neighbor 
on  the  side  next  to  such  building.  As  against 
an  adjacent  landowner  the  doctrine  of  an 
easement  in  light  air,  and  view  is  not  recog- 
nized in  this  state,  even  though  such  right 
or  title  be  based  upon  a  claim  by  prescrip- 
tion. Ward  v.  Neal,  37  Ala.  500,  which  case 
was  followed  in  Jesse  French  Co.  v.  Forbes, 
129  Ala.  471,  29  South.  683,  87  Am.  St  Rep. 
71.  As  to  the  viaduct  over  the  avenue  and 
the  fill  in  the  alley,  under  the  facts  stated 
in  the  bill  as  to  the  distances  from  com- 
plainants' property  and  the  character  of  the 
structure,  it  is  diflScult  to  conceive  how  the 
complainants  can  be  affected  as  to  air  and 
light  The  right  of  the  respondents  to  cross 
the  avenue  with  their  railroad  is  not  denied ; 
nor  is  It  denied  that  the  manner  of  the  cross- 
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ing,  nz.,  by  tbe  overhead  viaduct.  Is  the 
safest  for  tbe  public  using  said  avenue,  and 
the  only  feasible  way  of  crossing.  We  are 
of  tbe  opinion  that  on  the  facts  of  this  case 
there  Is  no  such  taking,  destroying,  or  In- 
juring of  the  complainants'  property,  wlthlu 
the  meaning  of  section  235  of  the  Consti- 
tution of  1901,  as  would  authorize  inter- 
ference by  a  court  of  chancery  in  the  ex- 
ercise of  its  restraining  powers. 

Our  conclusion  is  that  the  bill  is  without 
equity,  and  the  decree  dismissing  the  same 
will  be  afiirmed. 

Affirmed. 

TYSON,  C.  J.,  and  SIMPSON,  ANDER- 
SON, and  DENSON,  JJ.,  concur. 


(158  Ala.  113) 

MOBILE    IMPROVEMENT    &    BUIIiDING 

OO.  V.  STEIN. 
(Supieme  Court  of  Alabama.     Nov.  26,  1908. 

Rehearing  Denied  Jan.  14,  1909.) 
Appeai,  akd  Ebrob  (I  604*)— Record— Tb  AN - 

BCBIPT    —    NECESSITT    OF     SEPABATB    TBAN- 

BCBiPTs  ON  Separate  Appeals. 

The  parties  agreed  by  their  attorneys  that 
six  separate  actions  involving  the  same  facts 
should  be  tried  at  the  same  time  before  the  same 
jury,  and  that  a  separate  verdict  should  be  ren- 
dered In  each  case,  but  that  all  exceptions  tak- 
en should  be  considered  as  taken  in  each  case 
80  far  as  possible,  and  if  a  similar  verdict  was 
rendered  in  each  case  the  losing  party  might 
appeal  all  the  cases  on  one  transcript  and  one 
bill  of  exceptions,  so  that  all  questions  could 
be  considered  so  far  as  possible  on  one  appeal. 
A  verdict  was  rendered  for  defendant  in  each 
caae,  and  plaintiff  appealed,  and  brought  up  the 
six  judgments  in  a  smgle  transcript ;  tbe  cita- 
tion of  appeal  reciting  the  trial  of  the  cases  and 
judgment  for  defendant,  and  the  application  and 
allowance  of  an  appeal  by  plaintiff.  Held,  that 
the  agreement  did  not  amount  to  a  consolida- 
tion of  the  actions,  and  tbe  parties  could  not 
stipulate  to  bring  up  the  six  judgments  in  one 
transcript ;  a  separate  transcript  being  essential 
for  each  judgment,  so  that  tbe  appeal  should  be 
dismissed. 

[Bid.  Note. — For  other  cases,  see  Appeal  and 
EhTor,  Cent.  Dig.  |  2658;   Dea  Dig.  I  604.*] 

Appeal  from  Circuit  Court,  Mobile  County; 
Samuel  B.  Browne,  Judge. 

Six  actions  by  the  Mobile  Improvement  & 
Building  Company  against  Louis  Stein.  From 
judgments  for  defendant,  plaintiff  appealed. 
Appeal  dismissed. 

Shelton  Sims  and  J.  H.  Webb,  for  appel- 
lant   L.  H.  &  E.  W.  Faith,  for  appellee. 

DENSON,  J.  The  plaintiff  (appellant) 
brought  six  several  actions  of  forcible  entry 
and  detainer  against  tbe  same  defendant  to 
recover  as  many  distinct  parcels  of  land.  lu 
accordance  with  sections  2147-2149  of  tbe 
Code  of  1896,  on  the  application  of  the  de- 
fendant all  of  said  causes  were  removed  into 
the  circuit  court.  In  that  court  they  were  num- 
bered 11,488, 11,489.  11,490, 11,491, 11,492,  and 
11,493,   respectively.    Verdict  and  judgment 


were  rendered  in  each  of  said  causes  for  tbe 
defendant  The  plaintiff  has  appealed,  and 
presents  all  of  said  Judgments  for  review  la 
a  single  transcript. 

The  point  is  here  made  by  tbe  appellee 
"that  neither  the  law  nor  the  practice  In  this 
court  allows  of  this  court's  entertaining  an  ai>- 
peal  such  as  Is  presented  by  this  record."  In 
other  words,  It  Is  insisted  that  six  different 
causes  cannot  be  presented  for  review  in  one 
transcript  The  record  fails  to  disclose  that 
tbe  actions  were  consolidated  In  the  circuit 
court  as  might  have  been  done  according  to 
section  3318  of  the  Code  of  1896,  in  whlcli 
event  only  one  Judgment  would  have  been 
rendered.  Tbe  bill  of  exceptions,  however, 
contains  the  following  recitals:  "(^se  11,- 
488  was  called  for  trial,  and  there  being  five 
other  cases,  numbered,  respectively  11,489, 
11,490,  11,401,  11,492,  and  11,493,  between  the 
same  parties  set  for  the  same  day,  said  six 
cases  being  for  certain  lots  in  six  separate 
squares  of  land,  and  the  facts  in  each  case 
being  practically  the  same,  the  attorneys  of 
record  for  tbe  parties  to  said  suit  agreed  in 
open  court  which  said  agreement  was  after- 
wards reduced  to  writing,  signed  by  said  at- 
torneys of  record  for  tbe  parties,  and  filed  in 
open  court  that  all  of  said  cases  should  be 
tried  at  tbe  same  time  before  the  same  Jury, 
and  that  said  Jury  should  render  a  separate 
verdict  in  each  case ;  that  all  exceptions  tak- 
en, as  far  as  practicable,  be  considered  as 
taken  In  each  case,  and  that  in  case  of  a 
similar  verdict  being  rendered  in  each  of  saia 
cases,  the  losing  party  might  take  all  of  said 
cases  to  the  Supreme  Court  in  one  transcript 
and  on  one  bill  of  exceptions,  made  so  as  to 
cover  all  of  said  cases;  and  that  the  success- 
ful party  in  said  suits  should  have  the  privi- 
lege, in  case  of  an  appeal  to  the  Supreme 
Court  of  cross-assigning  errors,  so  that  ail 
questions  liable  to  arise  on  the  subsequent 
trial  of  said  cases  might  be  settled  as  far 
ns  possible  on  one  appeal."  The  citation  of 
appeal  reads:  "Whereas,  at  a  term  of  the 
circuit  court  of  Mobile  county  held  on  tbe 
fourth  Monday  after  the  fourth  Monday  in 
March,  1906,  in  those  certain  causes  numbered 
11,488,  11,489,  11,490,  11,491,  11,492,  and  11,- 
493  In  said  court  wherein  Mobile  Improve- 
ment &  Building  Company  was  plaintiff  and 
Louis  Stelu  was  defendant  a  Judgment  was 
rendered  against  said  Mobile  Improvement 
&  Building  Company,  and  to  reverse  this  Judg- 
ment the  said  Mobile  Improvement  &  Build- 
ing (Company  has  on  this  day  applied  for  and 
obtained  from  this  office  an  appeal  return- 
able to  the  present  term  of  the  Supreme 
Court,"  etc.  The  bond  for  costs  and  the  cer- 
tificate of  appeal.  In  respect  to  the  recitals, 
are  In  keeping  with  the  foregoing  recitals  of 
the  citation. 

In  De  Sylva  v.  Henry,  4  Stew,  ft  P.  409. 
two  suits  bad  been  brought  by  tbe  plaintiff 
against  the  defendant  before  a  Justice  of  th«» 
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peace ;  Judgment  In  each  case  being  awarded 
by  tbe  Justice  in  favor  of  plaintiff.  An  ap- 
peal was  taken  In  each  case  to  tbe  circuit 
conrt.  Tbe  Judgment  of  tbe  Justice  of  tbe 
peace  was  reversed  in  both  cases,  and  Judg- 
ment given  for  the  defendant.  There  was  no 
order  for  a  consolidation  of  the  two  suits,  but 
tbe  two  were  disposed  of  in  the  circuit  court 
severally.  The  plaintiff  embraced  both  cases 
In  one  writ  of  error,  and  broui^t  both  Judg- 
ments to  tills  court  for  review.  In  disposing 
of  the  case  this  court  said:  "Perhaps,  on 
motion  of  the  defendant,  the  drcuit  court 
would  have  consolidated  the  two  suits.  But 
gnrel7  it  Is  not  within  tbe  power  of  the  plain- 
tiffs in  error  to  do  so  by  embracing  them  In 
one  writ.  The  writ  of  error  must  be  dismiss- 
ed." Smith  V.  Heame,  2  Stew.  169.  In 
Scranton  v.  Ballard,  64  Ala.  402,  It  was  held 
that  two  distinct  final  Judgments,  each  of 
which  would  support  an  appeal,  could  not  be 
united  in  one  appeal,  with  errors  assigned  on 
each.  In  Cauley  v.  Pittsburg,  etc.,  Co.,  96 
Pa.  398,  40  Am.  Rep.  664,  666,  two  cases  were 
embraced  In  a  single  writ  of  error.  The 
court,  speaking  to  this  point,  said :  "We  no- 
tice that  one  writ  of  error  has  been  tak^i  to 
the  two  cases.  There  is  no  authority  for  this. 
It  la  a  practice  that  we  will  not  encourage. 
Besides,  tbe  commonwealth  loses  the  tax  upon 
one  writ.  There  should  have  been  a  separate 
writ  of  error  to  bring  up  each  case."  Tbe 
writ  was  quashed.  Elliott,  in  his  work  on 
Appellate  Procedure,  at  section  197,  says: 
"The  rule  that  a  transcript  must  cover  one 
case  and  be  complete  In  Itself  forbids  that 
several  cases  should  be  included  in  the  same 
transcript"  Rich  v.  Starbuek,  45  Ind.  310; 
Roach  V.  Baker,  14S  Ind.  330,  43  N.  B.  932, 
44  N.  E.  303;  Harris  v.  Harris,  2  B.  I.  638; 
HoUoban  v.  McLean  (Pa.)  1  Wkly.  Notes  Oas. 
282.  In  2  Cyc.  p.  631,  the  law  is  stated  thus : 
"Two  separate  and  distinct  causes,  which 
have  not  been  consolidated  in  the  trial  court, 
cannot  be  brought  op  for  appellate  review  by 
one  appeal  or  writ  of  error." 

On  tbe  forgoing  authorities  and  considera- 
tions, it  seems  that  the  contention  of  tbe  ap- 
pellee should  prevail,  and  the  appeal  be  dis- 
missed. This  would  be  perfectly  clear,  but 
for  tbe  recitals  In  tbe  bill  of  exceptions  In  re- 
qiect  to  the  agreement  of  counsel.  Tbe  ques- 
tion, then,  is:  Can  tbe  general  rule  that  two 
or  more  distinct  causes  cannot  be  presented 
for  review  in  a  single  transcript  be  obviated 
or  set  aside  by  such  an  agreement?  We  think 
not  First,  it  is  manifest  that  tbe  agreement 
is  not  equivalent  to  statutory  consolidation, 
for  tbe  reason  that,  when  statutory  consoli- 
dation is  resorted  to,  only  one  Judgment  is 
rendered,  and  all  questions  presented  for  re- 
view on  appeal  relate  to  the  one  Judgment; 
second,  to  encourage  such  agreements  would 
be  to  unbridle  litigants  in  the  virtual  estab- 
lishment of  rules  of  procedure  in  this  court 
and  it  may  be  readily  seen  that  utmost  con- 


fusion might  follow  such  a  practice.  This 
may  be  readily  demonstrated  by  an  inspec- 
tion of  tbe  present  record.  Other  good  rea- 
sons might  be  assigned  for  our  conclusions, 
but  we  forbear. 

It  follows,  from  the  foregoing,  that  the 
court  cannot  consider  the  errors  assigned; 
and  the  appeal  will  be  dismissed. 

Appeal  dismissed. 

TYSON,  0.  J.,  and  SIMPSON  and  Mc- 
CLBLXiAN,  JJ.,  concur. 


(158  Ala.  447) 
SOUTHERN   BY.   CO.   v.   WOOLBY. 
(Supreme  Court  of  Alabama.     Jan.  18,  1909./ 

1.  Cabrixbs  (I  278*)— FAII.OBK  to  Cabbt  Pab- 
benoeb  to  destination  —  nbalioencb — 
Questions  fob  Jubt. 

Plaintiff,  a  passenger,  on  giving  her  ticket 
to  tbe  conductor,  told  him  that  she  desired  to 
alight  at  A.  and  that  sbe  was  not  acquainted 
with  the  stations  along  the  road.  Thereafter 
defendant's  flagman  asked  plaintiCF  where  she 
was  going,  told  her  that  the  car  she  was  on  did 
not  go  to  A.,  and  directed  her  at  a  junction  to  go 
into  another  car,  which  proved  to  be  tbe  wrong 
car,  and  plaintiff  was  compelled  to  leave  the 
train  and  await  another;  the  right  car  having 
left  Hvld,  that  whetlier  defendant  was  neg; 
ligent  was  for  the  jury. 

[E3d.  Note.— For  other  cases,  see  (Carriers, 
(3ent.  Dig.  {  lOSO;   Dec.  Dig.  <  27a«] 

2.  Cabbikbs  (S  278*)— Failubb  to  Cabbt  Pab- 

SKNQEB    TO    DESTINATION   —   NEOLIOBNCK  — 

Wantonness — Questions  fob  Juby. 

If  defendant  railroad's  flagman  knew  that 
the  car  occupied  by  plaintiff  was  the  proper  car 
to  convey  her  to  her  destination,  and  that  the 
ear  into  whidi  he  directed  her  to  remove  was 
the  wrong  car,  and  realized  that  his  course  of 
conduct  would  probably  result  in  inconvenience 
and  injury  to  plaintiff,  wantonness  might  be 
fairiy  attributed  to  him,  a  purpose  to  injure 
not  being  an  ingredient  of  wantonness,  and  the 
question  of  wantonness  was  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  (Jarriers, 
Dec.  Dig.  {  278.*] 

8.  Cabbiebb  (§  277*)— Failubb  to  Cabbt  Pab- 

SBNOBB  TO   Destination  — Wantonness  — 

Punitive  Dauaobs. 

Where,  in  an  action  against  a  railroad  for 
leaving  plaintiff,  a  passenger,  at  a  station  short 
of  her  destination,  there  was  evidence  justifying 
an  inference  that  defendant's  flagman  was  guilty 
of  wantonness  in  directing  plaintiff  to  remove 
to  the  wrong  car,  an  instruction  that  punitive 
damages  could  not  be  claimed  was  properly  re- 
fused. 

[Ed.    Note.— For   other   cases,    see   Carriers, 
Cent  Dig.  |  1088;   Dec.  Dig.  t  277.*] 
4.  Cabbiebs  (S  276*)— Custom— Evidence. 

Elvidence  of  a  witness  who  had  traveled  on 
a  train  about  once  a  month  for  more  than  a  year 
was  not  sufficient  to  prove  custom  on  tbe  part 
of  the  trainmen  in  calling  stations  or  announc- 
ing change  of  can. 

[E^.  Note.— For  other  cases,  see  Carriers, 
Dec.  Dig.  t  276.*] 

Appeal  from  City  Oonrt  of  Birmingham; 
H.  A.  Sharpe,  Judge. 

Action  by  Dealy  Wooley  against  the  Sotitk- 
em  Railway  Company.  Judgment  for  plain- 
tiff, and  defendant  appeals.    Affirmed. 


•For  other  cases  se* 
48  SO.— 24 


■am*  topio  ud  section  NUMBER  In  Dec.  *  Am.  Digs.  UOT  to  date,  *  Retiorter  Indexei 


Digitized  by 


Google 


370 


48  SOUTHERN  BBPOBTBR. 


(Ala. 


The  following  charges  were  refused  to  the 
defendant :  "(4)  Under  the  evidence,  you  can- 
not assert  any  punitive  damages  against  the 
defendant  (5)  Under  the  evidence,  yon  can- 
not  find  defendant's  servant  or  serrantB 
guilty  of  any  wantonness."  "(9)  The  Jury 
should  weigh  the  evidence  in  the  light  of 
their  common  knowledge  and  common  experi- 
ence, and  if  from  the  evidence,  so  considered, 
you  conclude  that  It  is  improbable  that  the 
flagman  or  other  servant  of  defendant  should 
have  given  plaintiff  tlie  Information  or  di- 
rection claimed  by  her  to  have  been  given, 
you  would  have  the  right,  in  your  reasonable 
discretion,  to  reject  the  evidence  on  that 
point" 

Weatberly  ft  Stokeley,  for  appellant  Bow- 
man.  Harsh  ft  Beddow,  for  appellee. 

DENSON,  X  This  is  an  action  by  a  pas- 
senger against  a  common  carrier  to  recover 
damages  consequent  upon  her  l>elng  left  by 
defendant's  servant  or  agent  at  a  station 
short  of  her  destination.  There  are  two 
counts  in  the  'complaint  The  first  counts 
for  recovery  upon  simple  negligence,  while 
the  second,  as  a  basis  for  recovery,  after  stat- 
ing the  proiwr  premises,  avers  that  "de- 
fendant's servant  or  agent  acting  within  the 
line  and  scope  of  his  authority  as  such  on 
said  train,  wantonly  or  Intentionally  caused 
plaintiff  not  to  be  carried  on  said  train  to 
her  destination,  well  knowing  that  so  to  do  | 
would  likely  or  probably  cause  great  per- 
sonal inconvenience  and  damage,  and  there- 
by wantonly  or  Intentionally  caused  plain- 
tiff to  suffer  said  injuries  and  damages." 
The  cause  was  tried  on  these  counts  and  the 
general  issue.  There  were  verdict  and  Judg- 
ment for  the  plaintiff  In  the  sum  of  $250, 
and  therefrom  defendant  has  api>ealed. 

The  main  questions  for  consideration  arise 
on  charges  refused  to  the  defendant  amongst 
them  being  the  general  affirmative  charge  In 
respect  to  each  count  of  the  complaint  The 
plaintiff,  a  married  woman,  accompanied  by 
her  two  children,  two  and  three  years  old, 
respectively,  after  providing  herself  with  a 
ticket  entitling  her  to  passage  on  defendant's 
train  to  America  Junction,  boarded  one  of 
defendant's  trains  at  Birmingham,  on  April 
25,  1906,  en  route  to  said  point,  which  was 
a  station  on  defendant's  road.  Plaintiff  had 
traveled  the  road  only  once,  and  knew  noth- 
ing about  the  stations  on  the  road.  When 
the  conductor  In  the  course  of  his  duty  reach- 
ed the  plaintiff  on  the  train,  she  gave  him 
her  ticket  and  baggage  check,  telling  blm 
that  she  desired  to  get  off  at  America  Junc- 
tion, and  that  she  was  not  acquainted  with 
the  stations  along  the  route.  The  train  car- 
ried a  car  which  was  to  be  cut  off  at  Jeffer- 
son, an  Intermediate  station,  and  Incorporat- 
ed In  another  of  defendant's  trains  which 
ran  between  Jefferson  and  Blossburg. 

Plaintiff  testified,  substantially,  that  she 
was  riding  in  the  rear  car,  on  the  way  from 
Birmingham,  and  never  saw  the  c(mductor 


after  he  took  up  her  ticket;  that  the  "port- 
er," a  white  man,  who  was  calling  the  sta- 
tions on  the  train,  before  the  train  reached 
Jefferson,  asked  her  where  she  was  going, 
and  that  she  told  him  three  times  she  was 
going  to  America  Junction;  that  "he  ex- 
plicitly directed  me  to  go  into  the  other  car, 
and  stated  that  the  car  I  was  in  was  going 
back  to  Birmingham.  I  obeyed  him,  and  be 
helped  me  carry  my  bundles  in  there."  When 
the  train  reached  Jefferson  the  car  In  wlilch 
plaintiff  was  then  traveling  was  cnt  out,  and 
the  train  proceeded  on  Its  Journey.  The  car 
cut  out  was  then  coupled  into  and  made  a 
part  of  the  train  to  Blossburg,  which  train 
departed  on  its  Journ^  to  Blossburg.  Plain- 
tiff did  not  learn  that  she  was  on  the  Bloss- 
burg train  untU  it  liad  attained  a  distance 
of  300  or  400  yards  from  Jefferson,  when 
the  conductor  called  on  her  for  fare.  She 
then  asked  him  to  let  iter  get  off,  whereupon 
the  train  was  backed  to  witliln  a  short  dis- 
tance of  the  station,  and  she  alighted  and 
walked  to  the  station.  This  was  near  sun- 
down. There  were  no  white  people  living 
at  Jefferson,  and  accommodations  could  not 
be  obtained  for  plaintiff  and  her  childr«i 
OTemight;  so  she  prevailed  upon  a  boy  to 
go  with  her  to  Nebo,  another  station  on  de- 
fendant's road.  In  the  direction  of  America 
Junction  and  near  a  mile  from  Jefferson. 
She  spent  the  night  at  Nebo,  at  the  home  of 
Dr.  Hancock;  and  on  the  next  afternoon 
there  took  a  train  and  proceeded  on  her 
Journey  to  America  Junction,  where  she  was 
met  by  her  husband.  There  is  no  testimony, 
in  respect  to  what  occurred  between  the 
plaintiff  and  the  conductor  or  between  the 
plaintiff  and  the  flagman,  save  that  of  plain- 
tiff as  recited  above.  But,  even  If  there 
were.  It  would  at  most  only  show  a  conflict 
In  evidence. 

In  the  light  of  the  foregoing  tendencies 
of  the  evidence,  the  court  entertains  the  opin- 
ion that  It  cannot  be  contended,  with  any 
show  of  reason,  that  defendant's  agent  or 
agents  were  not  guilty  of  negligence  In  re- 
spect to  plaintiff's  stopping  at  Jefferson,  in- 
stead of  going  on  to  her  destination  that  aft- 
ernoon. Tills  being  true,  ttie  next  question  to 
be  considered  Is:  Is  the  evidence  of  such  a 
nature  as  to  fairly  afford  an  inference  of 
wantonness  on  the  part  of  defendant's  flag- 
man? "A  purpose  to  injure  Is  not  an  ingredi- 
ent of  wantonness."  If  tlie  flagman  knew 
that  the  car  plaintiff  occupied  was  tlie  proper 
car  to  convey  her  to  lier  destination  that  aft- 
ernoon, and  knew  that  the  car  into  which  he 
directed  plaintiff  to  remove  was  to  be  cut  out 
at  Jefferson  and  would  not  proceed  to  Ameri- 
ca Junction,  and  saw  and  realized  plaintiff's 
condition — If  he  was  ctmsdous  of  all  this, 
and  realized,  from  the  attending  circum- 
stances, that  the  course  of  conduct  he  adopt- 
ed would  likely  or  probably  result  in  Incon- 
venience and  injury  to  the  plaintiff — ^tbeo 
wantonness  might  be  fairly  Inferred  and  at- 
tributed to  him.^  Birmln^am,  etc.,  Oo.  t. 
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Bowers,  110  Ala.  828,  20  South.  345 ;  Blpmlng- 
ham,  etc.,  Co.  r.  Plnckard,  124  Ala.  S72,  26 
South.  880. 

UiKJii  the  foregoing  considerations  It  fol- 
lows that  the  court  properly  refused  the  at- 
flnnatlTe  charges  requested  by  the  defend- 
ant, leaving  to  the  determination  of  the  Jury 
the  questions  of  negligence  and  wantonness. 
It  also  follows  that  charges  4  and  5,  request- 
ed by  the  defendant,  were  well  refused. 

For  the  reasons  given  In  Hale's  Case,  122 
Ala.  86,  26  South.  236,  condemnatory  of 
charge  1  requested  by  the  defendant  in  that 
case,  charge  0,  here  requested  by  the  defend- 
ant, was  properly  refused. 

Calms,  a  witness  for  defendant,  testified 
that  plaintiff  was  riding  in  the  same  coach 
be  was  in  (the  second  car  from  the  rear); 
that  be  knew  lie  was  at  JefTerson,  because 
the  flagman  came  tlirongh  the  front  aid  of 
tlie  car  and  "hollered,  'Jefferson  t  Change 
cars  for  Blossburg.  The  rear  coach  goes  to 
Blossbnrg.'"  He  further  testified  tl>at  he 
traveled  on  that  train  about  once  a  month, 
and  had  been  doing  so  for  more  than  a  year. 
Thereupon  defendant's  counsel  asked  blm 
this  question:  "State  whether  or  not  yon 
had  heard  that  announcement  made  ordi- 
narily when  yon  traveled  there."  Even  if 
It  were  competent  to  prove  custom,  in  re- 
spect to  defendant's  servant's  calling  the 
stations  or  making  the  announcement  tes- 
Ufled  to,  the  proffered  testimony  does  not 
rise  to  the  dignity  of  custom.  The  evidence 
sought  was  Immaterial. 

The  court  committed  no  error  In  orerml- 
log  defendant's  motion  for  a  new  trial. 

It  results  that  the  Judgmoit  of  the  city 
court  must  be  afiSrmed. 

Affirmed. 

HARALSON.  SIMPSON,  and  ANDERSON. 
JJ..  concur. 


nSS  Ala.  2W) 

LBAHART  et  al.  t.  DEEDMETER  et  a1. 
(Sapreme  Court  of  Alabama.    Jan.  14,  1900.) 

1.  CoNSTTTtrnONAI,  liAW   (I  186*)— Rbtboaot- 
iTt  Laws— OoNSTiTUTiONAL  Pbovisions. 

Const.  1901,  i  22,  is  the  only  limitation  on 
die  enactment  of  retroactive  laws,  and  provides 
that  no  ex  post  facto  laws  shall  be  passed ;  and, 
since  ez  post  facto  laws  are  necessarily  penal, 
other  laws  are  not  anconstltutional  merely  be- 
eanse  they  are  retroactive. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  i  526 ;  Dec.  Dig.  I  186.») 

2.  Statutes  (|  2CS*)— CoHSTBDOnoir— Rbtbo- 
AonvE  Opebation. 

A  statute  will  not  be  construed  as  having  a 
retroactive  effect  nnless  it  is  plain  from  its  terms 
that  the  Le^slatare  so  intended. 

fEd.    Note.— For   other    cases,    see    Statutes, 
Cent  Dig.  {  344;   Dec.  Dig.  i  26&*] 

8.  ATTOWntT  AND  CuiiNT  (§  172»)— LWH  FOB 

OoofPioisATioir— OoRSTBUonoR  or  Statotx. 

Code  1S07,  f  8011,  giving  an  attorney  at 

law  a  lien  on  his  client's  papers  and  money  and 

upon  the  suit  and  Judgment  for  his  services,  does 


not  apply  to  a  suit  in  progress  at  the  time  the 
section  became  effective,  not  being  retroactive. 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
Client  Cent  Dig.  {384;  Dec.  Dig.  1 172.*] 

4.  EXECOTOBS  AND  Aduinistbatobs  (i  07*)— 
CONTBACTS  rOB  SebVICES— ECFEOT  OT  INSOL- 
VENCY or  AoxiNisTBATOB— Statutobt  Pbo- 
visions. 

Code  1007,  t  608S,  provides  that  an  admin- 
istrator may  render  the  estate  liable  for  pay- 
ment of  necessary  services  rendered  him,  it  he 
be  or  become  insolvent  without  making  payment, 
and  has  not  charged  the  estate  with  and  obtain- 
ed credit  therefor.  Section  6086  provides  that 
the  person  rendering  the  services  may  recover 
therefor  against  the  administrator  or  his  suc- 
cessor. Held,  that  attorneys,  having  rendered 
necessary  services  under  a  contract  with  an  ad- 
ministratrix, and  the  conditions  specified  by  sec- 
tion 6086  existing,  could  recover  therefor  in  pro- 
ceedings against  the  administratrix's  successor. 
[Ed.  Note.— For  other  cases,  see  Executors  and 
AdminUtratoiB,  Cent  Dig.  f  411H:  Dec.  Dig. 
107.*] 

6.  EzBCcrroBS  and  Aouinibtbatobs  ({  97*)— 
Actions  Aoainst  Aoxinistbatobs— Pijcao- 

INO. 

The  statute  requiring  only  that  the  admin- 
istrator who  made  the  contract  or  incurred  the 
liability  shall  be  insolvent,  it  was  not  neces- 
sary, in  an  action  against  the  successor  of  the 
administratrix  contracting  for  the  services,  and 
others,  to  allege  that  the  successor  and  the  oth- 
er defendants  were  insolvent 

[Ejd.  Note.— For  other  cases,  see  Ezecntois 
and  Administrators,  Cent  Dig.  I  411V4;  Dec. 
Dig.  i  97.*] 

6.  Pleading  '|  204*)— Deuubbeb— Plkadino 

Good  in  Past. 

Where  a  bill  sought  to  hold  an  estate  lia- 
ble for  fees  due  complainants  for  services  and 
have  their  lien  therefor  declared  and  enforced, 
and  there  was  equity  as  to  one  of  the  prayers, 
demurrers  pointing  out  objections  to  the  prayer 
as  to  which  there  was  no  equity,  bnt  directed 
against  the  entire  bill,  were  properly  overruled. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  H  486,  487;  Dec.  Dig.  i  204.*] 

Appeal  from  Chancery  Court,  Jefferson 
County;  A.  H.  Benners,  Chancellor. 

Bill  i>y  Frank  Deedmeyer  and  others 
against  Susie  E.  Leahart,  administratrix  of 
Martha  A.  Worley,  and  others.  Decree  for 
complainants,  and  respondents  appeal.  Af- 
firmed. 

Jere  O.  King,  for  appellants.  Frank  Deed- 
meyer and  J.  A.  Mitchell,  for  appellees. 

SIMPSON,  J.  The  bill  in  this  case  was 
filed  by  the  appellees  against  the  appellants, 
seeking  to  enforce  a  lien  for  attorney's  fees. 
The  facts.  In  substance,  are  that  one  of  the 
defendants — Martha  A.  Worley,  as  adminis- 
tratrix of  the  estate  of  Benjamin  L.  Worley, 
in  accordance  with  a  verbal  agreement  pre- 
viously made  by  said  Martha  A.  and  M.  V. 
Worley,  who  were  the  only  heirs  of  said 
Benjamin  L.  Worley — entered  into  a  written 
agreement  with  the  appellees  on  December 
23,  1007,  by  whl<±  appellees  were  employed 
as  attorneys  to  bring  suit  against  the  de- 
fendant the  Southern  Railway  Company  for 
damages  resulting  from  the  death  of  said 
decedent,  alleged  to  have  been  caused  by  the 
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negligence  of  said  railway  company,  and  In 
said  agreement  It  was  provided  that  said 
appellees  should  have,  as  compensation  for 
their  services,  a  sum  equal  to  one-third  of 
the  sum  which  should  be  collected  In  settle- 
ment of  said  claim  either  by  suit  or  com- 
promise. In  April,  1908,  said  M.  A.  Worley 
resigned  as  administratrix,  and  shortly  there- 
after the  defendant  Susie  E.  Leahart,  a 
daughter  of  said  Martha  A.  TVorley,  was  ap- 
pointed administratrix  de  bonis  non  of  said 
estate,  and  refused  to  allow  herself  to  be 
made  a  party  to  said  suit,  but  proceeded  to 
make  a  settlement  with  said  Southern  Rail- 
way Company  without  the  knowledge  of  said 
attorneys,  appellees,  and  made  a  settlement 
by  written  agreement  for  the  sum  of  $3,500, 
which  has  not  been  paid.  ComplMnants 
claim  a  lien  on  said  suit  under  section  3011 
of  the  Code  of  1907,  which  went  into  effect 
May  1,  1908 ;  and  they  allege  that  the  resig- 
nation by  said  M.  A.  Worley,  and  the  ap- 
pointment in  her  stead  of  her  said  daughter, 
Susie  E.  Leahart,  was  part  of  a  fraudulent 
scheme  entered  Into  between  them,  said  M. 
V.  Worley,  and  other  persons  unknown,  for 
the  purpose  of  defrauding  complainants  of 
their  Just  rights,  by  compromising  said  claim, 
and  that  the  Southern  i^Uway  Company, 
through  some  agent,  participated  in  said  col- 
lusive scheme  or  arrangement  to  defeat  or 
defraud  complainants  out  of  their  fees.  The 
prayers  of  the  bill  are  that  the  estate  of 
said  Benjamin  L.  Worley,  deceased,  be  de- 
creed to  be  liable  for  the  fees  due  complain- 
ants, that  complainants  be  adjudged  and  de- 
creed a  lien  on  said  suit  and  said  claim  for 
damages,  "and  Incidentally  that  they  be  ad- 
Judged  and  decreed  a  Hen  on  the  said  sum  of 
$3,500  due  from  the  Southern  Railway 
Company,  and  that  said  company  be  ordered 
and  directed  to  pay  over  to  the  complainants 
the  amount  due  them  for  said  services,  and 
that  the  court  adjudge  and  decree  that  the 
complainants  are  entitled  to  the  amount  of 
$1,166.66,  with  interest  thereon." 

The  first  question  which  presents  itself  is 
whether  the  lien  provided  for  by  section 
3011  of  the  Code  applies  to  causes  of  action 
which  were  in  progress  when  said  section  be- 
came a  law.  It  may  be  stated,  as  a  general 
proposition,  that  there  is  no  section  In  our 
Constitution  which  prohibits  the  enactment 
of  a  retroactive  law.  Aldrldge  t.  Tuscumbia, 
etc.,  R  R.,  2  Stew.  &  P.  199,  23  Am.  Dec.  307 ; 
Lindsay  v.  United  States  Savings,  eta,  Ass'n, 
120  Ala.  168,  24  South.  171,  42  U  R.  A.  783. 
Section  22  of  our  Constitution  of  1901  ex- 
presses the  only  limitation  In  that  line,  and 
our  courts  have  tteld  that  "ex  post  facto" 
laws  are  necessarily  penal  laws;  so  that, 
unless  a  law  impairs  the  obligation  of  a  con- 
tract, or  derives  the  citizen  of  some  vested 
right,  or  is  obnoxious  to  some  other  provi- 
sion of  the  Constitution,  the  mere  fact  that 
It  la  retroactive  does  not  render  it  unconsti- 
tutlouaL  The  general  rule  is  that  a  law  will 
not  be  construed  as  having  a  retroactive  ef- 1 


feet  unless  it  Is  plain  from  Its  terms  that 
the  Legislature  so  intended.  Smith  v.  Kolb 
et  al.,  58  Ala.  645.  It  was  held  in  the  case 
Just  cited  that  the  act  amending  the  stat- 
ute In  regard  to  mechanics'  liens  did  not 
have  any  retroactive  effect  The  retroactive 
statutes  which  have  been  recognized  as  valid 
have  been  mainly  acts  affecting  merely  the 
remedy;  but  when  an  act  fixes  a  lien  upon 
a  citizen's  property,  which  did  not  exist  be- 
fore, as  the  result  of  a  contract  already 
made,  while  it  does  not  impair  the  obligation 
of  the  contract,  yet,  on  the  contrary,  it  in- 
creases the  burden  of  the  contract,  which 
would  seem  to  be  as  great  a  wrong  to  one 
party  as  Impairing  the  obligation  would  be 
to  the  other.  In  fact,  to  the  extent  that  the 
lien  attaches,  it  is  taking  the  party's  prop- 
erty without  due  process  of  law,  inasmuch  as 
It  gives  to  the  lienor  the  right  to  take  the 
property  of  the  other  by  mere  legislative  en- 
actment 

In  our  own  court  In  a  case  wherein  It  de- 
clared unconstitutional  a  mechanic's  Hen  law, 
which  made  the  fact  that  the  person  perform- 
ing labor  was  not  notified  in  writing  not  to 
perform  It  prima  facie  evidence  that  it  was 
by  and  with  the  owner's  consent  that  sucb 
lal)or  was  performed,  the  court  quotes  witti 
approval  from  the  case  of  Meyer  v.  Berlandl, 
39  Minn.  438,  40  N.  W.  513,  1  L.  R.  A.  777. 
12  Am.  St  Rep.  663,  these  words:  "As  liena 
are  an  incumbrance  upon  the  owner's  proper- 
ty, it  is  fundamental  that  they  can  only  be 
created  by  his  consent  or  authority.  No  man 
can  be  deprived  of  his  property  without  his 
consent,  or  by  due  process  of  law."  Ran- 
dolph V.  Builders'  &  Painters'  Supply  Co.,  106 
Ala.  501,  512,  17  South.  721.  And  in  a  later 
case,  on  the  mechanic's  lien  law,  the  same 
question  is  made.  Selma  Sash,  etc..  Factory 
V.  Stoddard,  116  Ala.  251,  253,  22  South.  555. 
This  court  also  said,  referring  to  the  prin- 
ciple that  a  mechanic's  lien  could  not  have 
precedence  of  a  prior  mortgage  on  the  land: 
"To  hold  that  a  subsequent  contractor  or 
materialman  could  acquire  a  lien  which 
would  take  precedence  over  an  Intervening 
incumbrance  •  •  •  would  shock  the  moral 
sense  of  the  profession  and  fail  to  carry  out 
the  Intention  of  the  Legislature."  Wiml>erl7 
V.  Mayberry  &  Co.,  94  Ala.  246,  10  South. 
157,  14  L.  B.  A.  305;  Welch  t.  Porter,  63 
Ala.  232. 

It  would  Involve  the  same  principle  to  hold 
that  the  Legislature  could  import  into  a  con- 
tract already  made  a  provision  fixing  a  Uen 
on  the  property  of  the  contractor,  not  In- 
cluded in  the  original  contract  An  act  sim- 
ilar to  section  3011  of  our  Code  was  passed 
by  the  Legislature  of  Minnesota,  and  the 
Supreme  Court  of  that  state  held  that  It  did 
not  apply  to  a  suit  which  was  in  progress  at 
the  time  the  act  became  effective.  Northnip 
V.  Hayward,  102  Minn.  307,  113  N.  W.  701- 

It  results  that  section  3011  of  the  Code  at 
1907  does  not  apply  to  the  claim  in  this  case, 
and  that  the  appellees  have  no  Uen  upon  the 
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cause,  or  upon  tbe  proceeds  thereof,  under 
said  section.  However,  section  4183  of  the 
Code  of  1896  (section  6065,  Code  1907)  pro- 
vides tbat  an  administrator  "may  render  the 
estate  In  his  hands,  to  be  administered,  li- 
able for  tbe  payment  for  necessary  services 
rendered  to  him,  •  •  •  If  he  be  or  be- 
come Insolvent,  wlthont  making  payment,  and 
has  not  charged  the  estate  with,  and  obtain- 
ed credit  for  such  services."  And  tbe  suc- 
ceeding section  provides  for  the  enforcing  of 
said  liability  by  proceedings  in  the  chancery 
court  against  said  administrator  or  his  suc- 
cessor. 

It  Is  Insisted  by  the  appellants,  as  a  rea- 
son for  sustaining  the  demurrer,  that,  while 
tbe  bill  alleges  that  Martha  A.  Worley  is  in- 
solvent, it  does  not  allege  that  Susie  E.  Lea- 
hart,  M.  V.  Worley,  or  the  Southern  Rail- 
way Company  is  insolvent  There  ia  no  mer- 
it In  this  contention.  The  statnte  requires 
only  tbat  tbe  administrator  who  made  the 
contract  or  Incurred  the  liability  shall  be  In- 
solvent The  evident  reason  of  this  is  that 
If  he  is  not  insolvent  he  is  liable  personally 
for  the  claim. 

The  bill  seeks,  first  that  "the  estate  of 
Benjamin  Ii,  Worley,  deceased,  be  decreed 
liable  for  tbe  fees  due  them  [complainants] 
for  services,"  etc.;  and,  second  that  their 
Hen  be  declared  and  enforced.  The  demur- 
rers point  out  objections  only  to  the  Hens, 
and  yet  are  directed  against  the  entire  bill, 
and  as  to  tbe  second  prayer  of  tbe  bill  there 
is  equity.  Consequently  the  demurrers  were 
properly  overruled.  Worthlngton  et  al.  v. 
Miller.  134  Ala.  421.  32  South.  74a 

The  question  of  the  misjoinder  of  parties 
is  not  Included  In  either  cause  of  demurrer. 

The  decree  of  the  court  is  affirmed. 

HARALSON,  ANDERSON,  and  DENSON, 
33.,  concur. 


(IS8  AUt.  S) 

REAVES  V.  STATa 
(Sapreme  Court  of  Alabama.    Jan.  21,  1909.) 

1.  CsnnnAi.  Law  (|  419»)  —  Statements  bt 
Decedeht— Hbabsat— AnMissiBiLmr. 

A  statement  by  decedent,  made  the  nieht 
after  the  shooting,  in  reference  to  the  difficulty, 
a  inadmissible  as  hearsay,  unless  offered  as  a 
dying  declaration;  anfficient  predicate  having 
been  laid  for  that  pnrpose. 

[E!d.    Note.— For    other    cases,    see    Criminal 
Law.  Dec.  Dig.  i  419.*] 

Z  Cbixinai,  Law  (|  1153*)— Rtn-iNos  on  Ob- 
jections TO  Lbadino  Questions— Review— 

DiSCBETlON   OF  COtJBT. 

Objections  to  leading  questions  are  address- 
ed to  the  sound  discretion  of  the  trial  court  and 
its  rulings  thereon  are,  as  a  general  rule,  not 
revisable. 

[E^.    Note. — For    other    cases,    see    Criminal 
Uw,  Cent  Dig.  {  80M ;    Dec.  Dig.  {  1153.*] 

8.  Cbiminai,  Law  (8  782*)— Misi.badino  In- 

STBOCnOWS. 

An  instruction  tbat  the  jnry  mast  consider 
Uie  entire  evidence  in  making  up  the  verdict. 


and  that'  they  should  not  single  out  any  part  of 
the  testimony  and  base  the  verdict  on  it  an<^ 
that  unless  the  jury  and  each  individual  member 
are  convinced  beyond  reasonable  doubt  of  ac- 
cused's guilt  they  cannot  convict,  is  properly  re- 
fused, because  misleading;  for,  while  tbe  jury 
cannot  captiously  reject  any  evidence,  but  must 
consider  all  in  arriving  at  a  verdict  yet  the  ex- 
istence or  nonexistence  of  a  single  fact  shown  in 
evidence  may  furnish  the  basis  of  a  just  verdict 
[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Dec  Dig.  |  782.*] 

4.  Criminal   Law    (f   798*)— iNSTBUonoNS— 

Do0BT  or  Individual  Jttbob. 

Instructions  tbat  if  there  is  a  reasonable 
probability  in  the  mind  of  any  single  juror  of 
the  innocence  of  accused  growing  out  of  any 
portion  of  the  evidence,  the  jury  must  give  ac- 
cused the  benefit  of  it  and  not  convict  him,  etc., 
are  properly  refused. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  (  1940;    Dec  Dig.  {  79&*] 

6.  HouiciDE  (I  300*)  —  Selt-Defense  —  In- 

STBCCnONS. 

An  instruction  on  self-defense,  which  ig- 
nores the  element  of  imminent  peril  to  life  or 
limb,  is  properly  refused. 

[EXl.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  i  627 ;   Dec.  Dig.  §  300.*] 

Appeal  from  City  Court  of  Aimiston; 
Thomas  W.  Coleman,  Jr.,  Judge. 

Collie  Reaves  was  convicted  of  the  murder 
of  Joel  Shivers,  and  he  appeals.    AflBrmed. 

The  charges  refused  to  the  defendant  are 
as  follows:  "(1)  I  charge  yoa,  gentlemen  of 
the  jury,  that  it  Is  your  duty  to  consider  the 
entire  evidence  in  making  up  your  verdict, 
and  tbat  you  should  not  single  out  any  part 
of  the  testimony  and  base  your  verdict  up- 
on it  and  unless  the  jury  and  each  individ- 
ual memlier  of  the  jury  are  convinced  beyond 
all  reasonable  doubt  and  to  the  exclusion  of 
every  other  reasonable  hypothesis  but  that 
of  the  defendant's  guilt  then  the  jury  can- 
not convict  the  defendant  (2)  If  there  is  a 
reasonable  probability  in  the  mind  of  anj' 
single  juror  in  the  case  of  the  innocence  of 
the  defendant,  growing  out  of  any  portion  of 
the  evidence,  then  the  jury  must  give  the 
defendant  the  benefit  of  this,  and  not  convict 
him.  (3)  If  there  is  a  probability  of  the  in- 
nocence of  the  defendant  growing  out  of  any 
portion  of  the  evidence,  the  jury  should  give 
the  defendant  the  benefit  of  this,  and  acquit 
him.  (4)  It  you  have  a  reasonable  doubt  as 
to  whether  the  defendant  acted  In  defense 
of  himself  and  brother,  and  as  to  whether 
they  were  free  from  fault  In  bringing  on  the 
difficulty,  and  whether  there  was  no  reason- 
able mode  of  escape  open  to  them,  yon  should 
give  the  benefit  of  this,  and  acquit  hbn." 

Tate  &  Walker,  for  appellant  Alexander 
M.  Garber,  Atty.  Oen.,  for  the  State. 

DOWDELL,  J.  The  statement  made  by 
the  deceased  person  the  night  after  tbe  shoot- 
ing In  reference  to  the  difficulty,  and  which 
was  sought  to  be  proved  by  the  defendant 
was  properly  excluded  on  objection  of  the 
state.    This  evidence  was  not  offered  as  a 
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dylog  declaration,  since  no  predicate  was 
laid  for  that  purpose,  and  otherwise  It  was 
illegal  as  hearsay  evidence. 

There  was  no  reversible  error  in  sustain- 
ing the  state's  objection  to  the  question  by 
the  defendant  to  his  witness  R.  A.  Reeves  on 
direct  examination:  "Did  Mary  say,  just  be- 
fore the  shooting,  'He  la  talking  to  me.  not 
to  you,  CJollle ;  not  to  you?* "  The  ground 
of  the  objection  was  that  the  question  was 
leading.  The  question  was  undoubtedly  a 
leading  one^  and  objections  to  leading  ques- 
tions are  addressed  to  the  sound  discretion 
of  the  trial  court,  and  as  a  general  rale  are 
not  revlsable.    Oreenleaf  on  Evidence,  {  4S5. 

Charge  1,  refused  to  the  defendant,  waa 
not  free  from  a  misleading  tendency,  and 
for  this  reason,  if  no  other,  was  properly  re- 
fused. While  It  Is  the  du^  of  the  Jury  not 
to  captiously  reject  any  evidence,  but  to  con- 
sider it  all  In  arriving  at  a  verdict,  yet  it 
Is  not  impossible  that  the  existence  or  non- 
existence of  a  single  fact  shown  in  evidence 
might  furnish  the  basis  of  a  Just  verdict  one 
way  or  the  other. 

Like  charges  to  those  numbered  2  and  8, 
which  were  refused  to  the  defendant,  were 
condemned  In  Uner  t.  State,  124  Ala.  7,  27 
South.  43a 

Charge  4,  requested  by  the  defendant,  Ig- 
nored Imminent  peril  to  life  or  limb,  an  ele- 
ment of  self-defense,  and  for  that  reason 
was  prc^erly  refused.  Storey  t.  State,  71 
Ala.  330. 

We  find  no  reversible  error  in  the  record, 
and  the  judgment  appealed  from  will  be  af- 
firmed. 

Affirmed. 

TYSON,  O.  X,  and  SIMPSON  and  DEN- 
SON,  JJ.,  concur. 

cm  Ala.  tU) 

SLOSS-SHBFFIESLD  STEBL  ft  IRON  00.  t. 
SALSBR. 

(Supreme  Court  of  Alabama.    Jan.  13,  180O.) 

1.  Pl.EADIRa    (I  20«)— SurnClKNOT— OONSIST- 

BNOT  or  Averments. 

Plaintiff  alleges  that  he  waa  employed  in 
railroad  work  near  defendant's  quany ;  tnat  in 
blasting  defendant  used  a  powerful  ezploeive; 
that  the  rock  waa  liable  to  serioasly  injure  per- 
sons atruek  thereby ;  that  defendaiit  knew,  or 
by  reasonable  care  conld  have  known,  that  plain- 
tiff, or  men  working  with  him,  were  near  enough 
to  be  injured  by  blasted  rock ;  that  while  en- 
gaged in  his  work  i^aintiff  was  stnick  on  the 
head  by  a  rock,  which  waa  thrown  upon  him 
by  defendant's  operationa;  that  his  injuries 
were  proximately  caused  by  defendant  negli- 
gently using  ita  explosives,  or  by  negligently 
tailing  to  ^ve  plaintiff  and  the  men  working 
ander  him  notice  that  a  blast  waa  to  be  set  off, 
so  as  to  enable  plaintiff  to  escape  the  dangers 
arising  therefrom.  Held,  that  the  ailegatlona 
were  not  demurrable,  as  being  inconsistent  and 
repugnant,  nor  as  containing  alternative  avep- 
ments. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  |  43 ;   Dec.  Dig.  i  20.*) 


2.  EzFix>8ivE8  (I  12*)— AcnoK  foa  Ihjtjbt— 

PUeADINO — StriTICHWCT. 

A  complaint  for  injury  to  a  railroad  enir 
pIoy«,  caused  by  blasting  in  defendant's  near- 
by quarry,  was  not  insufficient  for  failing  to 
allege  that  defendant  knew,  or  could  by  rea- 
sonable care  have  known,  of  plaintiff's  presence, 
where  it  alleged  that  defendant  negligently  fail- 
ed bo  give  him  and  the  men  working  under  him 
notice  that  a  blast  was  to  be  set  off,  so  as  to 
enable  him  to  escape  from  the  dangers  arising 
therefrom. 

[EU.  Note.— For  other  cases,  see  Ekploaives, 
Cent  Dig.  H  9.  10;    Dea  Dig.  {  12.*] 

8.   E<ZFL0SIVE8    (I    12*)  —  PXBSONAI.   iHJXniT  — 
tilABIUTT. 

That  plaintiff  waa  working  near  defendant's 

?nBrry,  where  blasting  was  being  done,  that  de- 
endant  knew,  or  could  by  reaaonable  care  have 
known,  that  plaintiff  waa  near  enough  to  be  inr 
^ured  by  falling  roclts,  and  that  plaintiff's  in- 
juries resulting  from  being  struck  by  rocks 
thrown  by  a  blast  were  caused  by  the  negligent 
manner  in  which  defendant  conducted  its  blast- 
ing operations,  shows  violation  of  defendant's 
duty  to  plaintiff,  and  actionable  negligence  by 
defendant 

[Ed.  Note.— For  other  cases,  see  Explosives, 
Cent  Dig.  {{  9,  10;    Dec.  Dig.  i  12.*] 

4.  S/XPLOSIVKS  (J  12*)— Action  fob  Injubus 
—Pleading  —  SuFTioMNCT  —  Consistinct 

or  AVEBVENTS. 

Plaintiff  alleges  that  he  was  employed  in 
railroad  work  near  defendant's  quarry ;  Uiat  in 
blasting  defendant  used  a  powerful  explosive : 
tliat  the  rock  waa  liable  to  seriously  injure  per- 
sons struck  thereby ;  that  defendant  knew,  or 
by  reasonable  care  could  have  known,  that 
plaintiff,  or  men  working  under  him,  were  near 
enough  to  be  injured  by  falling  rock ;  that, 
while  engaged  in  his  work,  plaintiff  was  struck 
by  a  rock,  caused  to  fall  up<m  him  by  defend- 
ant's operations,  resulting  in  specified  injuries ; 
and  that  plaintiff's  injuries  were  proximately 
caused  by  negligence  of  defendant's  employte  in 
charge  <k  tlie  blasting  operations,  in  that  they 
knew,  or  by  reasonable  care  could  have  kmwn, 
that  plaintiff  and  the  men  working  under  him 
were  liable  to  be  injured  by  blasted  rodk,  and 
that  they  negligently  failed  to  give  him  warn- 
ing, and  that  because  thereof  plaintiff  did  not 
protect  himself,  and  because  thereof  was  Injured. 
Held,  that  the  allegations  were  not  demurrable, 
as  failing  to  allege  violation  of  any  duty  by  de- 
fendant to  plaintiff,  or  as  failing  to  cliarge  ac- 
tionable negligence,  or  as  being  inconsistent  and 
repugnant  or  as  failing  to  charge  that  defend- 
ant's employes  were  acting  within  the  scope  of 
their  employment 

[Eld.  Note.— For  other  cases,  see  Eixploaivea. 
Cent.  Dig.  {{  9,  10;  Dec.  Dig.  }  12.*] 

5.  Damaoes  (1 182*)-— Personal  iNjmT— -Evi- 
dence. 

It  was  proper  to  refuse  to  allow  a  pbyiri- 
cian  to  state  whether,  ludging  from  the  wound 
as  it  appeared  when  plaintiff  first  came  to  see 
him,  it  could  have  been  entirely  cured  if  plain- 
tiff had  had  it  treated,  where  plaintiff  went  t» 
defendant's  regular  phyeidan,  who  dressed  hia 
wound,  and  did  not  consider  It  serious,  and  gave 
plaintiff  no  instructions  about  cmning  again,  and 
who  testified  that  it  waa  his  dut;  to  look  after 
such  cases. 

[Eld.    Note.— For  other  cases,    see   Damages, 
Cent  Dig.  (  600:   Dec.  Dig.  {  182.*] 


6.  EJxPLOsivKs  ((  12*)— Blasxiko— Iifjxnit 

LilABILITT. 

One  is  liable  for  the  throwing  of  rocks  npoi^ 
adjoining  lands  of  another  in  blasting,  regard- 
leas  of  negligence,  as  It  is  a  trespass,  ai^  in 
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other  cases  Habilitr   attaches  trhere  the  work 
has  been  done  neeHgently. 

(EM.  Note. — For  other  cases,  see  EJiploeives, 
Cent  Dig.  if  9,  10;  Dec.  Dig.  i  12.*] 

7.  EXPI.OBIVU  (i  12*)— BLA8TI50— Duty. 

Persons  blasting,  who  know,  or  by  reason- 
able diligenoe  ooold  know,  that  injury  will  prob- 
ably result  from  the  blasting,  should  protect 
persons  exposed  to  a  danger  by  covering  the 
blasts,  or,  if  that  cannot  be  done  at  reasonable 
expense,  by  warning  audi  persons. 

[EM.  Note.— For  other  cases,  see  EzplosiTei, 
Cent  Dig.  f  10;   Dec.  Dig.  |  12.*] 

8l  EXPL08IVBS     (J    12*)— BI.A8TIHO— IKJDBT— 
NEGLIOENCB-nJUBY  QUESTION. 

Under  the  evidence,  in  an  action  for  per- 
sonal injury  caused  b^  blasting  on  adjoining 
land,  held  a  jury  oueatioa  whether  the  blasting 
was  done  negligently. 

[E3d.  Mote.— For  other  cases,  see  Elxploaives, 
Cent  Dig.  |  9;    Dec.  Dig.  f  12.*] 

Appeal  from  Circuit  Court,  Jefferson  Ooun- 
ty;   A.  O.  Lane,  Judge. 

Action  by  J.  E.  Salser  against  the  SIobs- 
Sbeffield  Steel  &  Iron  Company  for  personal 
injuries  received  from  blasting  operations. 
There  was  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Affirmed. 

The  first,  second,  and  third  counts  of  the 
complaint  were  In  the  following  language: 
(1)  "Plaintiff  dalms  of  defendant,  the  Sloss- 
Sheffleld  Steel  Ic  Iron  Company,  a  body  cor- 
porate, $10,000  damages,  in  this:  That  on  or 
prior  to  the  7th  day  of  November,  1906,  plain- 
tiff was  in  the  employment  of  the  St  Louis 
&  San  Francisco  Railroad  Company,  and  at 
work  for  said  company  at  or  near  North 
Birmlngliam,  Ala.,  as  foreman  of  a  gang  of 
workmen  in  repairing  a  bridge  on  the  Bir- 
mlngliam Belt  Line,  which  was  being  kept  in 
repair  by  the  St  Louis  ft  San  Francisco 
Railroad  Company,  where  he  had  a  right  to 
be.  That  plaintiff  and  said  gang  of  men 
were  working  near  defendant's  lime  rock  or 
limestone  quarry,  where  defendant  was  ea- 
gaged  in  blasting  rock  for  use  in  the  fur- 
nace plant  That  in  Its  blasting  operations 
defendant  used  a  powerfol  explosive,  and  at 
times  caused  rock  to  be  thrown  great  dis- 
tances from  its  said  quarry,  with  great  force 
and  violence,'  and  was  liable  to  seriously  In- 
jure  aald  persMis  who  should  be  struck  there- 
by. That  defendant  knew,  or  by  the  ezer- 
dse  of  reasonable  care  on  its  part  could 
harve  known,  ttiat  plaintiff  or  men  working 
with  bim  in  said  gang  were  near  enough  to 
■aid  rock  or  stone  quarry,  and  to  where  said 
MastJng  was  being  done,  to  be  injured  l^ 
tlie  throwing  and  falling  of  rock  from  its 
blasting  operations  as  aforesaid;  and  while 
plaintiff  was  engaged  in  his  work  as  afore- 
said he  was  struck  violently  on  the  head  by 
a  rock  or  piece  of  stone,  wliicb  was  thrown 
or  caused  to  fall  upon  him  by  defendant's 
blastijig  operations  as  aforesaid.  Tliat  iriain- 
tlff  was  by  said  rock  knocked  down  and  ren- 
dered unconscious,  his  head  was  lacerated, 
bruised,  and  contused,  and  he  was  otherwise 
injured.     That  from  his  Injuries  aforesaid 


he  has  suffered,  and  will  in  the  future  suf- 
fer, great  physical  pain  and  mental  agony. 
That  the  said  wound  on  his  head  did  not  ef- 
fectually heal  for  a  long  time,  and  at  inter- 
vals will  l>ec<»ne  sore  and  suppurate,  which 
said  condition  continued  for  about  six 
months.  That  he  has  suffered  from  said  in- 
Jury  constantly  and  almost  continuously,  the 
same  causing  his  head  to  ache  or  to  cause 
pain  in  his  head.  Tliat  be  was  by  said  injury 
caused  to  lose  a  great  deal  of  time  from  his 
usual  vocation  and  to  expend  large  sums  of 
money  for  medicine,  medical  attention,  nurs- 
ing, and  proper  diet  That  be  was  caused  to 
lose  a  great  deal  of  sleep,  and  his  rest  at 
night  was  greatly  disturbed.  That  bis  earn- 
ing power  was  and  lias  been  greatly  decreas- 
ed, and  will  in  the  future  l>e  decreased,  end 
that  his  physical  stamina  has  been  injured 
and  impaired,  and  he  has  been  made  sick, 
sore,  and  lame,  and  tliat  his  said  injuries 
are  permanent  And  plaintiff  avers  that 
bis  said  injuries  were  proximately  caused  by 
the  negligence  of  the  defendant  in  the  neg- 
ligent manner  in  which  its  blasting  opera- 
tions were  conducted  as  aforesaid." 

(2)  Same  as  1,  down  to  and  including  the 
words  "and  his  injuries  are  permanent," 
and  further  stating:  "And  plaintiff  avers 
tbat  his  said  injuries  were  proximately  caus- 
ed by  the  negligence  of  the  defendant  in  neg- 
ligently using  its  explosives  in  such  quan- 
tities as  to  cause  rock  or  stone  to  l>e  thrown 
from  its  quarry  as  aforesaid,  and  to  fall 
on  plaintiff  as  aforesaid,  or  by  negligently 
falling  to  give  plaintiff  and  the  men  working 
in  the  gang  under  hbn  the  notice  of  the  fact 
tliat  a  blast  was  to  t)e  set  off  in  said  quarry, 
80  as  to  enable  plaintiff  to  escape  from  the 
dangers  arising  therefrom,  and  because  there- 
of plaintiff  was  struck  and  injured  as  afore- 
said." 

(3)  Same  as  1,  down  to  and  including  the 
words  "and  bis  injuries  are  permanent,"  and 
then  alleging:  "And  plaintiff  further  avers 
that  his  Injuries  were  proximately  caused  by 
the  negligence  of  defendant's  servants  or 
agents  in  charge  of  its  blasting  operations, 
in  this:  That  they  knew,  or  by  the  exer- 
cise of  reasonable  care  could  have  known, 
that  plaintiff  and  the  gang  of  men  working 
under  him  were  liable  to  be  injured  by  stone 
or  rock  thrown  by  said  blasting  operations, 
and  defendant's  said  servants  or  agents  so 
in  charge  of  its  blasting  operations  negli- 
gently failed  to  give  plaintiff  warning  tbat 
a  blast  was  going  to  I>e  made  immediately 
l>efore  It  was  made,  and  because  thereof 
plaintiff  did  not  shelter  or  protect  Iiimself 
from  the  throwing  or  falling  of  said  rock 
or  stone,  and  I}ecause  thereof  be  was  struck 
and  injured  as  aforesaid." 

The  following  demurrers  were  filed  to  the 
first  count:  "It  does  not  aver  that  defend- 
ant violated  any  duty  it  owed  to  plaintllt 
(2)  The  facts  set  forth  do  not  constitute  n^- 
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llgence  for  which  defendant  Is  responsible. 
The  facts  showing  any  duty  on  the  part  of 
defendant  to  plaintiff,  which  defendant  vio- 
lated, are  not  set  forth."  To  the  second 
count,  the  same  as  to  the  first,  with  the 
following  additional:  "The  averments  of 
said  count  are  Inconsistent  and  repugnant." 
To  the  third,  the  same  as  to  the  first  and  sec- 
ond, with  the  additional  ground  that  "it  does 
not  aver  that  defendant's  servaDts  or  agents 
were  acting  within  the  line  and  scope  of 
their  employment  as  such." 

The  fourth  assignment  of  error  is  as  fol- 
lows: "The  court  erred  in  sustaining  objec- 
tion to  the  question  propounded  by  defendant 
to  the  witness  Dr.  Wilder:  'Do  yon  believe, 
looking  at  the  wonnd  the  way  it  Is  now,  and 
what  you  knew  of  it  the  time  when  he  first 
came  to  see  yon,  do  you  believe  that  if  he  had 
had  it  treated,  or  had  gone  to  see  any  one 
after  he  left  yon,  that  it  could  have  been  en- 
tirely cured  r" 

There  was  Judgment  for  plaintiff  In  the 
BDm  of  $750. 

Tillman,  Ombb,  Bradley  &  Morrow,  for 
appellant  Frank  S.  White  &  Sons,  for  ap- 
pellee. 

SIMPSON,  J.  This  action,  by  the  appellee 
against  the  appellant,  la  for  damages  from 
an  injury  received  by  being  struck  by  a 
rock,  which  had  been  thrown  out  by  blast- 
ing operations  carried  on  by  the  defendant 
The  first  assignment  of  error  insisted  upon 
Is  to  the  action  of  the  court  In  overruling 
defendant's  demurrer  to  the  second  count  of 
the  complaint  as  amended.  The  averments 
of  said  count  are  not  "inconsistent  and  re- 
pugnant," and  there  Is  no  cause  of  demurrer 
raising  the  ground  of  alternative  averments 
in  the  count 

The  other  ground  of  demurrer  Insisted  on 
was  not  well  taken,  to  wit,  that  It  Is  not 
alleged  that  defendant  knew,  or  could  by 
reasonable  care  have  known,  of  the  presence 
of  the  plaintift.  That  Is  covered  by  the  ex- 
pression that  he  "negligently  failed,"  etc. 
Robinson  Mining  Go.  v.  Tolbert  132  Ala.  462, 
466,  31  South.  519.  There  was  no  error  in 
overruling  the  demurrer  to  said  count. 

The  demurrer  to  the  first  coimt  as  amend- 
ed was  properly  overruled.  The  connt  states 
that  plaintiff  was  working  near  the  quarry 
where  the  blasting  was  being  done;  that 
defendant  knew,  or  by  the  exercise  of  reason- 
able care  could  have  known,  that  plaintiff 
was  near  enough  to  be  injured  by  the  falling 
rocks;  also  that  the  injuries  were  caused 
"by  the  negligence  of  the  defendant,  in  the 
negligent  manner  In  which  Its  blasting  oper- 
ations were  conducted."  Armstrong  v.  Mont- 
gomery Street  Railway,  123  Ala.  233,  26 
ScQtb.  849,  and  casea  cited;   Robinson  Mln. 


Co.  V.  Tolbert,  132  Ala.  462,  31  South.  519. 

There  was  no  error  In  overruling  the  de- 
murrer to  the  third  count  of  the  complaint 
Authorities  supra ;  Lampkln  v.  L.  &  N.  R  R., 
106  Ala.  287,  17  South.  448;  Woodward  Iron 
Co.  V.  Herndon,  Adm'r,  114  Ala.  191,  214,  21 
South.  430. 

Referring  to  the  fourth  assignment  of  er- 
ror, we  do  not  think  that  the  cases  holding 
that  an  entire  failure  to  use  any  remedies 
have  any  application  to  this  case,  In  which  It 
is  shown  that  the  plaintiff  went  to  the  regu- 
lar physician  of  the  defendant,  who  dressed 
his  wound,  did  not  consider  It  serious,  gave 
him  no  instructions  about  coming  again,  and 
who  testified  that  It  was  his  duty  to  look 
after  such  cases.  Moreover,  the  plaintiff  tea- 
titled  that  he  did  go  to  see  the  physician 
three  other  times,  and  did  not  find  him  at 
his  office. 

The  next  assignment  of  error  Insisted  on 
by  the  appellant  is  that  the  court  erred  in  re- 
fusing to  give  the  second  charge,  to  wit:  "If 
you  believe  the  evidence,  you  cannot  find  for 
the  plaintiff  under  the  first  count  of  the 
complaint"  The  argument  in  favor  of  this 
assignment  is  that,  as  the  said  count  doea 
not  specially  complain  of  the  failure  to  give 
notice,  and  there  la  an  entire  absence  of  evi- 
dence to  show  that  the  manner  of  blasting 
was  dangerous,  the  plaintiff  could  not  recov- 
er on  this  count  The  rule  is  laid  down  that 
if,  in  blasting,  rocks  or  stones  are  thrown  ui>- 
on  the  adjoining  lands  of  another,  the  party 
Is  liable,  without  regard  to  negligence,  as 
It  Is  a  trespass  upon  the  premises;  also 
that  it  Is  necessarily  dangerous  in  a  thickly 
settled  portion  of  a  city,  but  that  in  other 
cases  the  liability  attaches  where  the  work 
has  been  done  negligently.  1  Thompson  on 
Negligence,  i  764;  Bessemer  C.  &  I.  Co.  y. 
Doak  (Ala.)  44  South.  627,  680,  12  L.  R  A. 
(N.  S.)  389. 

It  Is  also  said  that  persons  blasting,  who 
know,  or  by  reasonable  diligence  could  know, 
that  Injury  will  probably  result  from  the 
blasting,  should  protect  the  parties  exposed 
to  danger  by  covering  the  blastis,  or,  if  this 
cannot  be  done  at  a  reasonable  cost,  warning 
muqt  be  given  so  that  the  parties  can  seek  a 
place  of  safety.  Blackwell,  Ex'r,  v.  Moorman 
ft  Co.,  Ill  N.  0.  151.  16  8.  B.  12,  17  L.  R.  A- 
729,  32  Am.  St  Rep.  786.  We  think  there 
was  sufficient  testimony  In  this  case,  from 
the  facts  that  the  rocks  were  thrown  and 
there  was  no  evidence  of  any  particular  pre- 
cautions, to  leave  it  to  the  Jury  to  determine 
whether  the  blasting  was  done  in  a  proper 
or  negligent  manner. 

The  Judgment  of  the  court  is  affirmed. 

ANDERSON.  DBNBON.  and  McCLBLLAN. 
JJ,,  ooncor. 
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ass  Ala.  622) 

MOBILB,  J.  4  K.  G  R.  CO.  y.  BAT  SHORE 

LUMBER  OO. 

(Supreme  Court  of  Alabama.    Nor.  19,  1808. 

Rehearing  Denied  Jan.  14,  1909.) 

L  Estoppel  (§  112*)— Cabbiaqe  of  Fbeioht— 

CoNVEBSioN— Pleading. 

A  plea  by  a  carrier,  sued  by  a  shipper  for 
the  conversion  of  a  shipment  of  lumber  wrong- 
fully delivered,  which  seeks  to  invoke  an  estop- 
pel by  act  or  misrepresentation  under  a  custom 
known  to  the  shipper  and  prevailing  between 
the  parties  in  the  delivery  of  lumber  consigned 
to  the  shipper,  which  fails  to  identify  the  lum- 
ber mentioned  in  the  pleaa  with  that  specified  in 
the  complaint,  is  demurrable  on  that  ground. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent.  Dig.  8  802;  Dec.  Dig.  I  112.*] 

2.  ElBTOPPEL    (I    112*)— CAttBIAOE   OF    FBEIGHT 

—CoNVEESioN— Pleading. 

A  plea  by  a  carrier,  sued  by  a  shipper  for 
the  conversion  of  a  shipment  of  lumber  wrong- 
fully delivered,  which  alleges  that  the  lumber 
had  been  shipped  to  a  designated  point  for  sale 
in  the  market  there,  that  on  the  arrival  of  the 
lamber  the  shipper  delivered  to  a  third  person 
engaged  in  the  purchase  and  sale  of  lumber 
there  an  invoice,  that  on  the  demand  of  the 
third  person  and  on  the  representation  that  he 
had  purchased  the  lumber  the  same  was  deliv- 
ered to  him,  that  the  carrier  acted  on  the  in- 
voice indicating  a  sale  of  the  lumber  by  the 
diipper  to  the  third  person,  and  that  its  action 
was  in  accordance  with  ita  custom  of  dealing 
with  the  shipper  and  the  third  person,  which 
custom  was  known  to  the  shipper,  etc,  is  suffi- 
dently  definite  in  averment  of  the  act  alleged  to 
have  induced  the  delivery  of  the  lamber  to  sus- 
tain the  defense  of  estoppel. 

[Ed.  Note.— For  other  cases,  see  EJstoppel, 
Cent.  Dig.  |  802;   Dec.  Dig.  {  112.*] 

3.  Tbovkb  and  Conversion  (J  34*)— Issues— 
Proof. 

One,  to  recover  for  a  conversion,  must  prove 
the  time  alleged;  the  averment  fixing  the  date 
being  material,  and  calling  on  defendant  to  de- 
fend a  wrong  alleged  to  have  been  inflicted  on 
that  date  only. 

[Ed.  Note.— For  other  cases,  see  Trover  and 
Conversion,  Gent.  Dig.  f  208;  Dec.  Dig.  I  34.*] 

Appeal  from  Law  and  Equity  Court,  Mo- 
tdle  County;  Satfold  Bemey,  Judge. 

Action  by  tbe  Bay  Shore  Lumber  Company 
against  the  MobUe,  Jackson  ft  Kansas  City 
Railroad  Company.  From  a  Judgment  for 
plalntur,  defendant  appeals.  Reversed  and 
remanded. 

Tbe  complaint  tras  for  tbe  conversion  of 
•  lot  of  lumber,  tbe  dimensions  of  wblcb  are 
set  out  In  tbe  complaint  Plea  2,  as  original- 
ly filed,  is  as  follows: 

"That  plaintiff  shipped  over  defendant's 
line  of  railroad,  from  some  point  in  tbe  state 
of  Mississippi  two  cars  of  lumber  to  tbe 
<dty  of  Mobile,  In  tbe  state  of  Alabama,  said 
lumber  being  loaded  on  cars  of  the  defend- 
ant. No.  3212  and  No.  242,  respectively,  and 
consigned  to  plaintiff  company  In  Mobile. 
That  said  cars  of  lumber  were  designated  on 
one  freight  waybill.  Defendant  further  says 
that  said  lumber  bad  been  shipped  to  Mobile 
for  the  purpose  of  selling  and  disposing  of 
the  same  in  market,  and  that  upon  the  ar- 
rival of  said  cars  In  Mobile  said  platntlH,  by 


Its  agents  and  servants,  prepared  and  deliv- 
ered to  tbe  Lewis  Land  &  Lumber  Company, 
an  Incorporation  engaged  In  tbe  purchase 
and  sale  of  lumber  In  tbe  city  of  Mobile,  an 
invoice  or  statement  in  writing  in  words  and 
figures  as  follows: 

Mobile,  Ala.,  Nov.  28th,  1906. 
Lewis  Land  A  Lbr.  Co. 
Mobile,   Ala. 
Our  No.  B.  D. 

To  Bay  Shore  Lumber  Co.,  Dr. 
Manufacturers 
Yellow  Pine  Lumbar 
Order  No.  45-0. 

Initial 
Car  Mo&  2212  &  2(2  K.  C. 
Shipped  to 

Lewis  Land  A  Lbr.  Co. 
Mobile,  Ala. 
c/o  Munson  S.  S.  Line. 

S2  pea  5  X  12  X  88 6089 

2S    "    4H  X  SH  X  43 2040 

49    "    t  X  8  X  43 8248    1S54S 

16648  ft  O  835.00 8579.18 

F.  O.  B.  MilL 

"And  that  upon  the  demand  of  tbe  said 
Lewis  Land  &  Lumber  Company,  and  upon 
tbe  representation  that  It  bad  purchased  said 
lumber  upon  said  cars,  the  same  was  deliv- 
ered to  tbe  said  Lewis  Land  &  Lumber  Com- 
pany ;  and  defendant  says  that  it  acted  upon 
the  said  Invoice  or  statement,  in  writing 
aforesaid,  indicating  a  sale  of  said  lumber  by 
plaintiff  to  tbe  said  Lewis  Land  &  Lumber 
Company,  and  that  its  said  action  was  in  ac- 
cordance with  its  custom  of  dealing  with 
said  plaintiff  and  said  Lewis  Land  &  Lumber 
Company,  whidi  said  custom  is  known  to 
plaintiff;  and  defendant  further  says  that 
defendant's  negligent  misdirection  to  it  in 
delivering  to  said  Lewis  Land  &  Lumber 
Company  said  invoice  or  statement  herein- 
above set  out  caused  defendant  to  surrender 
possession  of  said  lumber  as  aforesaid." 

Tbe  ninth  ground  of  demurrer  to  this  plea 
is  as  follows:  "It  does  not  appear,  from  the 
Invoice  or  statement  set  out  in  the  plea,  that 
tbere  was  any  itunber  of  tbe  dimensions  of 
that  alleged  In  the  complaint  to  have  been 
converted." 

The  amended  plea  2  is  exactly  similar  to 
the  original  plea  2  down  tturougb  and  Includ- 
ing the  words,  "F.  O.  B.  MUl,"  and,  wbUe 
tbere  is  a  more  extended  allegation  of  tbe 
custom,  etc.,  there  is  no  allegation  that  the 
lumber  delivered  to  the  Lewis  Land  ft  Lum- 
ber Company  was  tbe  lumber  sought  to  be 
recovered  as  described  and  set  out  in  the 
complaint 

Tbe  fifteenth  ground  of  demurrer  raises 
tbe  same  question  as  that  raised  in  the  de- 
murrer above  set  out. 

Mcintosh  &  Rich,  for  appellant  Inge  ft 
Armbrecbt  for  appellee. 

McCLELLAN,  J.  Plea  2,  as  originally  fil- 
ed, and  as  amended  after  demurrer  sustain- 
ed, sought  to  Invoke,  against  a  recovery  by 
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plaintiff  In  Its  action  for  tbe  conversion  bj 
defendant  of  the  lumber  described  In  the 
complaint,  In  that  It  was  wrongfully  deliver- 
ed by  defendant,  a  common  carrier,  to  the 
custody  of  which  for  transportation  to  plain- 
tiff It  was  committed,  an  estoppel  by  act  or 
misrepresentation  under  a  custom  known  to 
plaintiff  and  prevailing  between  these  par- 
ties in  the  delivery  of  lumber  consigned  to 
plaintiff  at  Mobile  The  principle  indicated 
by  our  statement  Is,  of  course,  familiar,  and 
is  a  defense  when  the  facts  squaring  to  the 
principle — founded  as  it  is  in  common  sense 
and  justice — are  specially  pleaded  and  sus- 
tained In  the  proof.  Jones  v.  Peebles,  130 
Ala.  269,  SO  South.  564;  Goetter  v.  Norman, 
107  Ala.  686,  19  South.  56;  Turner  v.  Flinn. 
72  Ala.  532;  16  Cyc.  p.  680,  subhead  2;  Id. 
p.  681,  subheads  7  and  8,  and  notes.  These 
pleas  were  respectively  subject  to  tbe  ninth 
and  fifteenth  grounds  of  demurrer,  as  direct- 
ed against  them,  respectively.  Both  pleas 
are  silent  in  identification  of  the  material 
contained  In  tbe  cars  as  being  that  described 
In  the  complaint;  and  this  point  the  mention- 
ed grounds  of  demurrer  took.  The  demur- 
rers were,  of  course,  properly  sustained. 

Looking  to  another  trial,  to  which  we  must 
remand,  we  have  considered  the  other 
grounds  of  tbe  demurrers  to  these  pleas,  and 
are  of  the  opinion  that  none  of  them,  save 
those  mentioned  before,  are  well  taken.  The 
pleas  are  sufficiently  definite  in  averment  of 
tbe  action  alleged  to  have  induced  the  sur- 
render of  the  cars,  and,  if  tbe  material  al- 
leged to  have  been  converted  was  then  con- 
tained in  the  cars  so  delivered,  and  the  aver- 
ments of  fact  made  are  sustained  to  the  req- 
uisite degree,  the  plaintiff  cannot  recover. 
Authorities  supra. 

Tbe  complaint  alleges  the  conversion  to 
have  been  effected  on  December  6, 1906.  The 
testimony  of  the  witness  Bates,  tending  to 
show  that  the  cars  were  delivered  on  that 
day,  was  on  objection  excluded  by  the  court, 
evidently  upon  the  sound  ground  that  the  tes- 
timony was  not  only  hearsay,  but  that  the 
record,  of  tbe  contents  of  which  he  proposed 
to  speak,  was  tbe  best  evidence.  The  only 
other  testimony  touching  at  all  the  date  of 
the  alleged  conversion  was  that  of  Shaver, 
who  testified  that  the  car  (apparently  car 
No.  242)  was  received  by  the  Lewis  Land  & 
Lumber  Company  on  December  13,  1906,  a 
date  different  from  that  designated  in  the 
complaint  Tbat  such  a  variance,  as  indicat- 
ed!, was  fatal  to  a  recovery,  is  expressly  de- 
cided in  Williams  ▼.  McKissack,  125  Ala. 
544,  27  South.  922.  No  good  reason  has  been 
suggested  or  occurs  to  us  why  that  ruling 
should  be  repudiated.  It  is  in  accord  with 
the  strictness  with  which  this  court  has  al- 
ways enforced  the  principle  of  conformity  of 
pleadings  and  proof.  Tbe  averment  fixing 
the  date  of  the  conversion  on  December  6, 
1906,  was,  in  our  opinion,  material,  and,  hav- 


ing called  the  defendant  to  defend  a  wrong 
alleged  to  have  been  inflicted  on  that  date 
only,  the  consequences  of  a  failure  of  proof 
to  sustain  it  or  of  a  variance  In  the  premis- 
es, cannot  be  now  obviated,  as  the  complaint 
Is  at  present  written. 

The  judgment  is  reversed,  and  the  cause 
Is  remanded. 

TYSON,  O.  J.,  and  DOWDBLL  and  AN- 
DERSON, JJ.,  concur. 

(ISS  Ala.  438) 
SEI^A  ST.  &  S.  ET.  CO.  v.  CAMPBELL^ 
(Supreme  Ck>urt  of  Alabama.     Not.  19,  IfiOS. 
Rehearing  Denied  Jan.  14,  1909.) 

1.  Carriebs  ({  314*)— Injuby  to  Passenoeb 
IN  Alighting — C!oupi.aint— Wimrui.  Mis- 
conduct. 

The  count.  In  an  action  against  a  carrier 
for  injury  to  a  passenger  from  the  starting  of 
the  car  while  he  was  attempting  to  alight  from 
it,  averring  that  the  motonnan  In  charge  will- 
fully, wantonly,  and  negligently  started  the  car 
back,  and  that  the  conductor  and  other  employes 
of  defendant  knew  it  was  necessary  for  plain- 
tiff to  get  off  at  the  comer  of  B.  and  S.  streets, 
but  not  averring  that  they  knew  he  had  to  get 
off  at  the  particular  point  at  said  crossing,  or 
that  this  was  the  place  of  making  transfeia, 
and  that  this  was  so  known  to  the  servant 
starting  the  car,  and  not  averring  consciousness 
by  the  motorman  of  plaintiff's  peril,  or  that  the 
car  was  started  at  a  point  where  its  starting 
was  known  to  the  motorman  as  being  dangerous, 
or  that  the  motorman  knew  plaintiff  was  pre- 
paring to  alight  or  In  the  act  of  alighting  when 
be  started  the  car,  or  that  people  customarily 
transferred  at  that  particular  point,  does  not 
charge  wanton  or  willful  misconduct 

[Ed.  Note.— For  other  cases,  see  Carriers,  Dec 
Dig.  i  814.*] 

2.  CaBBIEBS   ({  314*)— IRJUBT  to  PASSENOUta 

—Complaint— Plbadino — Negligence. 
A  count  for  injury  to  a  passenger  while  at- 
tempting to  alight  from  a  car,  averrina  the  sur- 
roundings and  conditions,  and  that  toe  motor- 
man  negligently  started  the  car,  thereby  throw- 
ing the  passenger,  but  not  ascribing  the  negli- 
§ence  to  the  Receding  detailed  drcnmstanoes, 
oes  not  predicate  the  negligence  on  those  cir- 
cumstances, and  so  is  not  insufficient  because 
they  do  not  show  negligence. 

[Ed.  Note.— For  other  cases,  see  Oarriers,  Dec 
Dig.  I  314.*] 

3.  Appeal  and  Ebbob  (|  1040*)— Revww — 
Habuless   E^bob— Pleading. 

Where  a  count  of  the  complaint  charged 
that  plaintiff  was  thrown  from  the  car,  sustain- 
ing a  demurrer  to  a  plea  that  plaintiff  stepped 
off  backward  was  harmless;  there  having  been 
a  plea  of  the  general  issue. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dea  Dig.  i  1040.*] 

4.  Evidence  (S  471*)— Qin:ffnoN  to  WrrNxss 
— Calling  fob  Conclusions. 

The  question,  "Did  you  step  off  the  car,  or 
were  you  thrown  off?  does  not  necessarily 
call  for  a  conclusion ;  whether  he  did  or  did  not 
step  off  being  a  fact  to  which  witness  could 
testify. 

[Gd.    Note.— For  other   cases,   see   E>vldenee, 
Dec.  Dig.  i  471.*] 

5.  Tbial  (S  83*)— Reception  or  Evidencs— 
Objection  to  Question. 

The  objection  to  a  question  as  calling  for 
a  conclusion  should  separate  tbe  good  from  the 
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bad,  and  be  limited  to  lo  much  of  the  qaeatioD 
u  asks  for  a  conclusion. 

(Bd.  Note.— For  other  cases,  see  Trial,  Dec. 
Dig.  i  83.*] 

«.  TbIAI.     (i     191*)— iNSTEUCnONB— IHVADISG 

Pkovinck  or  Jubt. 

A  char:^e  assuming,  and  In  effect  telling  the 
joi7,  that  indications  were  given  that  a  car 
was  being  slowed  to  permit  passengers  to  alight, 
when  there  was  a  question  of  fact  for  the 
jury  as  to  the  nature  and  character  of  the  in- 
dications, or  if  any  ther«  were,  invaded  the 
province  of  the  jury. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  H  429,  430;   Dec.  Dig.  i  19L»] 

7.  TBIAI    (I    252*)— iHBTBDCrnONS— COKFOBia- 
TT  TO  BVIDENCI. 

A  charge,  bottomed  on  the  jury  believing  a 
fact  contrary  to  what  the  undisputed  evidence 
diowed,  was  properly  refused. 

(Ed.  Note.— For  other  cases,  sec  Trial,  Cent 
Dig.  U  606.  696-612;   Dec.  Dig.  i  252.*] 

Appeal  from  City  Ootut  of  Selma;  3.  W. 
Uabry,  Jndge. 

Action  by  J.  O.  Campbell  against  the  Selma 
Street  &  Suburban  Railway  Company  for 
damages  for  personal  injury.  From  a  judg- 
ment for  plalntUf,  defendant  appeals.  Re- 
versed. 

The  complaint  was  In  tbe  following  lan- 
guage: 

Count  1:  "Plaintiff  claims  of  defendant 
tbe  sum  of  $1,500  as  damages,  to  wit:  That 
on  the  5th  day  of  April,  1907,  defendant  cor- 
poration was  engaged  In  operating  by  electric 
force  a  street  railway  as  a  common  carrier  of 
paaaengers  in  and  upon  the  streets  of  Selma, 
tn  the  state  of  Alabama,  and  said  defendent 
then  and  tbere  so  negligently  conducted  said 
business  that  by  reason  of  such  negligence 
plaintiff,  who  was  a  passenger  on  one  of  de- 
fendant's street  cars,  received  personal  Injur- 
ies, to  wit,  a  broken  arm,  which  resulted  in 
great  iiain  and  suffering  to  plaintiff,  and  ren- 
dered him  incapable  of  performing  his  real 
duties,  those  of  a  clerk  in  tbe  post  office  In 
Selma.  Ala.,  and  still  render  him  unable  to 
perform  said  duties,  and  necessitated  his  hav- 
ing a  physician  and  medical  attendant  at  a 
great  expense  to  him,  all  of  which  Is  to  his 
damage  as  aforesaid." 

Count  2 :  Same  as  1,  with  a  different  state- 
ment of  damages. 

Count  3:    Same  as  L 

Count  4  (omitting  the  formal  part,  which  Is 
the  same  as  In  count  1):  "That  while  so  a 
passenger  plaintiff  requested  of  the  conductor 
on  said  car,  and  was  furnished  by  him  with, 
a  transfer  tidset  or  check,  from  tbe  car  upon 
which  be  was  riding  to  another  car  operated 
by  tbe  defendant  corporation.  That  it  was 
necessary  for  plaintiff  to  get  off  tbe  car  upon 
which  he  was  riding  at  the  comer  of  Broad 
and  Selma  streets,  in  said  city,  in  order  to 
get  on  the  car  to  which  be  was  to  be  transfer- 
red, and  for  which  purpose  he  held  such 
transfer  ticket,  which  bad  been  given  blm  by 
tbe  said  conductor,  and  that  said  conductor 
and  other  employes  of  defendant  on  said  car 


knew  that  It  was  necessary  for  blm  to  do  so. 
That  when  tbe  car  upon  which  plaintiff  was 
riding  reached  tbe  said  corner  of  Broad  and 
Selma  streets  tbe  said  car  was  stopped,  and, 
plaintiff  prepared  to  alight  therefrom  in  or- 
der to  get  on  the  car  to  which  he  was  to  be 
transferred,  and  which  was  then  at  said  cor- 
ner. That  In  order  to  alight  from  tbe  car 
upon  which  he  had  been  riding  the  defendant 
stood  up  and  stepped  upon  the  running  board 
upon  said  car,  which  Is  used  for  that  purpose. 
That  at  that  time  tbe  said  car  was  standing 
still,  but  before  plaintiff  alighted  from  said 
car,  and  while  be  was  in  the  act  of  so  doing, 
tbe  motorman  In  charge  of  said  car  willfully, 
wantonly,  and  negligently,  and  with  willful 
and  wanton  negligence,  started  the  said  car 
backwards  suddenly  and  with  a  violent  jerk, 
and  without  any  warning  whatever  to  plain- 
tiff, thweby  throwing  plaintiff  violently  to 
tbe  ground.  [Here  follows  the  allegation  of 
damages  and  Injnrles  as  alleged  In  the  first 
count-l" 

Count  5:  Same  as  4,  except  that  It  does 
not  allege  wanton  or  willful  misconduct 

Connt  6:  Similar  to  the  fifth,  except  that 
It  alleges  that  the  conductor  and  motorman 
bad  knowledge  of  the  fact  that  he  was  at- 
tempting to  alight  when  tbe  car  was  started 
violently  backwards  without  notice  to  blm. 

Count  7 :  Similar  to  the  sixth,  except  that 
it  alleges  wanton,  willful,  or  Intentional  mis- 
conduct 

Plea  No.  6  is  as  follows: 

"Plaintiff  was  guilty  of  contributory  negli- 
gence in  this :  That  while  said  car  was  mov- 
ing, as  alleged  in  said  count,  plaintiff  negli- 
gently and  carelessly  stepped  off  said  car 
backwards,  which  act,  at  the  time  and  place 
where  plaintiff  then  was,  was  attended  with 
danger  obvious  to  a  jierson  of  ordinary  care 
and  prudence,  in  the  position  in  which  plain- 
tiff then  was,  and  as  a  proximate  consequence 
of  said  negligently  and  carelessly  stepping 
from  said  car  backwards  plaintiff  proximate- 
ly contributed  to  his  own  Injury  as  alleged  in 
said  count" 

The  following  charge  was  given  at  the  In- 
stance of  the  plaintiff: 

"The  court  charges  the  Jury  that,  though 
the  car  did  not  stop  at  tbe  crossing,  the  jury 
might  find  it  was  so  operated  as  to  imply  an 
invitation  to  passengers  to  alight  by  reason 
of  Indications  given  that  it  was  being  slowed 
up  for  that  purpose.  In  such  a  situation  tbe 
duty  of  the  trainmen  towards  passengers  de- 
parting is  the  same  as  to  those  taking  pas- 
sage. Employes  must  see  that  no  person  in- 
tending to  act  on  tbe  invitation  Is  so  situated 
as  to  be  Imperiled  by  starting." 

The  following  charge  was  refused  to  de- 
fendant: 

"The  court  charges  the  Jury  that  if  they 
believe  from  tbe  evidence  that  the  car  stopped 
before  it  reached  the  corner  of  Broad  and 
Selma  streets,  and  plaintiff  got  up  from  his 
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Beat  and  got  on  the  rnnnlng  board  of  the  car, 
and  defendant,  In  switching  its  car,  started 
the  car  bacltwardg  suddenly,  and  that  caused 
plaintiff  to  fall,  then  plaintiff  cannot  recover 
under  counts  4,  5,  6,  and  7  of  plalntUTs  com- 
plaint" 

A.  D.  Pitta  and  Daniel  Partridge,  Jr„  for 
appelant.    Craig  &  Craig,  for  appellee. 

ANDERSON,  J.  While  count  4  of  the  com- 
plaint charges  that  the  motorman  In  charge 
of  said  car  willfully,  wantonly,  and  negligent- 
ly started  the  car  back.  It  does  not  arer  a 
consciousness  on  the  part  of  the  motorman  of 
the  plalntitTs  peril,  or  that  It  was  so  started 
at  a  point  where  the  starting  of  which  was 
known  to  the  motorman  as  being  dangerous. 
It  does  not  aver  that  the  motorman  knew 
that  the  plaintiff  was  preparing  to  alight  or 
In  the  act  of  alighting  when  he  started  the 
car,  or  that  people  customarily  transferred  at 
that  particular  point  It  does  aver  that  the 
conductor  and  other  employes  of  the  defend- 
ant knew  that  it  was  necessary  for  him  to 
get  off  at  the  comer  of  Broad  and  Selma 
streets,  but  does  not  aver  that  they  knew  be 
had  to  get  off  at  this  particular  point  at  said 
crossing,  or  that  this  was  the  place  of  mak- 
ing transfers,  and  that  It  was  so  known  to  the 
servant  starting  the  car.  It  is  a  matter  of 
common  knowledge  that  there  are  four  cor- 
ners at  the  usual  street  crossing,  and  there 
Is  no  averment  that  the  servants  knew  that 
olaintlff  had  to  transfer  at  the  one  where  he 
made  the  attempt,  or  that  it  was  the  particular 
comer  where  passengers  did  transfer.  The 
trial  court  did  not  err  in  overruling  the  de- 
murrers proceeding  upon  the  theory  that  this 
was  a  count  for  wanton  or  willful  miscon- 
duct Moreover,  it  was  treated  as  a  simple 
negligence  count  throughout  the  trial,  by  the 
allowance  of  pleas  of  contributory  negligence 
thereto  and  in  giving  special  charges  that 
contributory  negligence  would  defeat  a  recov- 
ery thereunder.  Montgomery  St.  R.  R.  v. 
Rice,  142  Ala.  674,  38  South.  867;  L.  &  N.  R. 
R.  ▼.  Orr,  121  Ala.  489,  26  South.  35 ;  M.  & 
C.  R.  R.  V.  Martin,  117  Ala.  367,  23  South.  231. 

Counts  4,  5,  6,  and  7  aver  that  the  car  was 
negligently  started  backwards,  and  sufficient- 
ly charged  simple  negligence.  Armstrong  v. 
Montgomery  R.  R.,  123  Ala.  244,  28  South. 
349;  L.  &  N.  R.  R.  Co.  V.  Marbnry,  125  Ala. 
237,  28  South.  438.  50  L.  R.  A.  620;  Russell 
V.  HnntsviUe  R.  R.,  137  Ala.  628,  34  South. 
865.  We  do  not  understand  the  count  to  set 
out  or  attempt  to  set  out  the  constituents  of 
negligence.  It  does  not  ascribe  the  negligence 
to  the  preceding  detailed  circumstances  above, 
or  charge  that  It  consisted  in  the  acts  or 
omissions  as  aforesaid.  We  are,  of  course, 
aware  of  the  rule  that  notwithstanding  the 
quo  modo  need  not  be  averred,  yet  when  it  is, 
and  the  pleader  relies  upon  the  facts  so  set 
out  as  charging  negligence,  that  the  count  Is 
bad  if  the  facts  so  stated  fall  to  show  negli- 
gence.   But  we  do  not  think  the  complaint  in 


the  case  at  bar  predicates  the  charge  of  neg- 
ligence upon  the  facts  detailed.  It  avers  the 
surroundings  and  conditions,  and  that  the  mo- 
torman negligently  started  the  car,  etc.,  there- 
by tlirowing  the  plaintiff  down.  It  does  not 
aver  that  the  conditions  detailed  constituted 
negligence,  nor  attempt  to  set  out  the  quo 
modo  by  reference  to  the  detailed  facts  or 
otherwise. 

The  trial  court  did  not  commit  reversible 
error  by  sustaining  the  demurrer  to  plea  6. 
Whether  good  or  bad,  which  we  need  not  de- 
cide, it  was  cured  by  the  general  issue  as  to 
counts  4,  6,  6,  and  7.  Each  of  said  counts 
charge  that  the  plaintiff  was  thrown  from  the 
car,  while  the  plea  avers  that  he  stepped  off 
backwards.  If  he  stepped  off,  whether  for- 
ward or  backwards,  then  he  was  not  thrown 
off,  as  charged  in  said  counts  of  the  com- 
plaint It  is  true  counts  1,  2,  and  3  merely 
charge  a  negligent  failure  to  safely  transport 
the  plaintiff  as  a  passenger;  and  conceding, 
without  deciding,  that  said  plea  6  was  a  good 
plea  of  contributory  negligence  to  these  counts, 
the  defendant  got  the  benefit  of  same  under 
plea  7,  to  which  no  demurrer  was  sustained. 

The  question  asked  the  plaintiff  as  a  wit- 
ness, "Did  you  step  off  the  car,  or  were  you 
thrown  off?"  did  not  necessarily  call  for  a 
conclusion  of  the  witness.  The  fact  that  be 
did  or  did  not  step  off  was  a  fact  to  which 
he  could  testify.  Conceding,  therefore,  with- 
out deciding,  that  a  part  of  the  question  call- 
ed for  a  conclusion,  in  order  to  put  the  trial 
court  in  error,  the  objection  should  have  sep- 
arated the  good  from  the  bad,  and  applied  to 
only  BO  much  of  the  interrogation  as  solicited 
a  conclusion. 

Charge  1,  given  at  the  request  of  the  plain- 
tiff, was  an  Invasion  of  the  province  of  the 
Jury  and  should  have  been  refused.  It  as- 
sumes and  In  effect  tells  the  Jury  that  indica- 
tions were  given  that  the  car  was  being  slow- 
ed for  the  purpose  of  permitting  passengers 
to  alight  It  may  be  from  the  plaintHTs  evi- 
dence that  the  Jury  might  be  authorized  to 
infer  an  invitation  to  alight  and  that  this  in- 
ference  could  be  drawn  by  reason  of  Indica- 
tions, If  any  there  were;  but  the  vice  with 
the  chari^e  is  that  It  assumes  and  Instructs 
that  indications  were  given  from  which  an 
invitation  to  alight  might  be  implied,  when  It 
was  for  the  jury  to  determine  the  nature  and 
character  of  the  indications,  or  If  any  there 
were.  A  charge  which  assumes  the  existence 
of  a  fact  or  which  instructs  that  It  does  ex- 
ist when  It  does  not  or  when  there  1b  a  con- 
flict in  the  evidence  as  to  whether  or  not  it 
does  exist  is  clearly  an  Invasion  of  the  prov- 
ince of  the  Jury.  2  Mayfleld,  p.  571;  Thomp- 
son v.  State,  30  Ala.  28;  A.  G.  S.  R.  R.  v. 
Roebuck,  76  Ala.  277;  Hair  v.  Little,  28  Ala- 
236. 

The  trial  court  did  not  err  in  refusing  the 
affirmative  charges  as  to  counts  4  and  7.  We 
have  already  held  that  these  counts  did  not 
charge  wanton  or  willful  misconduct   and 
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there  was  evidence  from  which  the  jnry  ooold 
info'  simple  negligence. 

The  trial  court  did  not  err  In  refusing 
charge  A,  requested  by  the  defendant  The 
undisputed  evidence  shows  that  the  car  had 
reached  the  comer  of  Broad  and  Selma 
streets  before  It  stopped,  or  before  the  plain- 
tiff attempted  to  alight  It  may  not  have 
passed  even  the  first  comer,  but  the  front  of 
It  reached  the  corners  nearest  to  it  and  the 
complaint  avers  (counts  4,  6,  6,  and  7)  that 
when  the  car  reached  the  comer  of  Broad 
and  Selma  streets  It  was  stopped,  etc  It  does 
not  designate  any  particular  comer. 

For  the  error  above  designated,  the  Judg- 
ment of  the  city  court  is  reversed,  and  the 
cause  Is  remanded. 

Reversed  and  remanded. 

TYSON,  C.  J.,  and  DOWDEM<L  and  Mc- 

f!T.IBT.T.AN,  JJ^  COnCUr. 


(ISg  Ala.  ES3) 

WESTERN  UNION  TELEGRAPH  CO.  v. 

CROWLEY. 

(Supreme  (Dourt  of  Alabama.     Jan.  18,  1909. 

Rehearing  Denied  Feb.  6,  1900.) 

1.  Afpeai,  and  Ebbob  ({  1042*)— Review— 
E^LEMENTS  or  Dakaoks  —  Stbikiro  fbok 
Complaint. 

Denial  of  a  motion  to  striice  certain  parts 
of  the  complaint  as  improper  elements  of  dam- 
age is  not  reviewable  on  appeal,  aa  such  ele- 
ments, if  not  recoverable,  may  be  eliminated  by 
objection  to  the  evidence  or  by  special  cliarges. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  t  4113 ;  Dec.  Dig.  §  1042.*] 

2.  Telkoraphs  and  Telephones  (i  66*)— 
Faxi.t;be  to  Tbarshit— Bubden  of  Pboof. 

In  an  action  for  failure  to  transmit  a 
telegram,  the  burden  is  on  plaintiff  Co  show  that 
defendant  could  have  delivered  the  message  to 
the  addressee  if  it  had  been  transmitted. 

[E)d.  Note. — For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  {  61 ;  Dec.  Dig.  I 
66.*) 

S.   TXlXaBAPHS    AITD    TELEPHONES    (g    66*)    — 

Messages— Delivebt  to  Aodbessee. 

Where  the  honse  of  the  addressee  of  a  tele- 
gram was  very  near  defendant's  office,  and  she 
had  received  a  message  sent  the  night  before, 
waminp  her  to  exi>ect  the  one  sent,  but  not 
transmitted,  which  related  to  the  death  of  her 
grandchild,  such  facts  were  sufficient  to  warrant 
an  inference  that  the  message  could  have  been 
delivered  to  her  if  transmitted. 

[E>d.   Note. — For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dl»  {  6S;   Dec.  Dig.  { 
68w*l 
4.  Tklbobaphs  and  Telephones  (f  69*)  — 

Messages  —  Failube  to  Transmit- Phni- 

nvB  Damages. 

Where  a  telegram  requesting  the  prepara- 
tion of  a  grave  for  plaintifTs  infant  diila,  di- 
rected to  its  grandmother,  especially  in  ccHinec- 
tion  with  a  prior  message,  disclosed  on  its  face 
the  importance  of  inmiediate  delivery,  but  it 
was  not  transmitted  from  the  sending  office  until 
it  was  called  for  by  the  receiving  office  on  the 
succeeding  day,  though  the  defendant's  wires 
were  open  for  transmissioa  of  the  message  for 
more  than  three  hours  after  it  was  delivered  to 
it  by  reason  whereof  plaintiff,  when  he  arrived 
with  the  body  of  bis  child,  was  not  met  by  any 


of  his  relatives,  and  found  that  no  preparation 
had  been  made  for  the  funeral,  defendimt  was 
so  grossly  negligent  as  to  warrant  a  recovery  of 
punitive  damages. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  i  71;  Dec.  Dig.  $ 
69.*] 

5.  Teleobaphs  awd  Telephones  ((  68*)  — 
Messages— Failube  to  Seni>— Mental  An- 
guish. 

Wliere  plaintiff,  by  reason  of  the  failure  of 
defendant  telegraph  company  to  transmit  a  mes- 
sage, on  arrival  at  the  place  where  he  expected 
to  bury  the  body  of  his  dead  child,  was  met  by 
none  of  his  relativea  and  friends,  and  found  that 
no  arrangements  liad  l>een  made  for  the  funeral, 
he  was  entitled  to  recover  for  mental  suffering 
and  anguish  in  mind  incident  thereto. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  {  70;  Dec.  Dig.  f 
68.*] 

6.  Appeal  and  Ebbob  ({  1033*)— Pbejudiok. 

Where  the  Jury  found  for  plaintiCF,  the  re- 
fusal of  the  general  char^  in  plaintiff's  favor 
and  ot  other  charges  seeking  to  fasten  a  liabil- 
ity on  defendant  for  a  failure  to  transmit  the 
message,  regardless  of  the  condition  of  its  wires, 
was  without  prejudice  to  plaintiff. 

[Ekl.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  f  4056;   Dec.  Dig.  I  1033.*] 

7.  Costs  (|  233*) —  Appeal- Cboss- Assign- 
ments or  ElBBOB. 

Where  plaintiff  filed  onlv  a  consent  as- 
signment of  errors  on  defendant's  appeal,  aa 
authorized  by  Supreme  Court  rule  3,  and  did 
not  take  a  separate  appeal,  plaintiff  was  en- 
title to  costs  on  the  affirmance  of  the  judgment 
[Ed.  Note.— For  other  cases,  see  Costs,  Dec 
Dig.  f  233.*] 

Appeal  from  City  Court  of  Bessemer.  Wil- 
liam Jackson,  Judge. 

The  telegram  was  In  words  and  figures  as 
follows:  "Birmingham,  Ala.,  June  2,  1906. 
To  Mrs.  W.  A.  Johnson,  %  Shepherd  Bros., 
Berry,  Ala.  Coming  to-day  will  bury  Free- 
man cemetery  in  the  morning,  dig  vault 
two  feet  wide,  three  feet  long,  select  location. 
E.  L.  Crowley."  It  seems  from  the  evi- 
dence that  on  the  evening  of  June  Ist  a  mes- 
sag;e  was  Beat  by  the  same  party  to  Mrs. 
Johnson,  stating  that  the  baby  was  dead 
and  that  there  would  be  a  later  wire,  and 
that  the  second  telegram  was  the  later  wire 
referred  to,  which  it  seems  was  not  trans- 
mitted, and  when  Crowley  arrived  with  his 
dead  child  no  one  was  at  the  station  to  meet 
him  and  the  funeral  arrangements  had  not 
been  made.  The  other  facts  sufficiently  ap- 
pear In  the  opinion  of  the  court 

The  following  charges  were  refused  to 
the  defendant:  "(5)  I  char?:*  you  that  the 
alleged  absence  of  funeral  arrangements  on 
plalntUTs  arrival  cannot  be  made  the  basis 
of  any  assessment  of  damages  for  mental 
pain  and  anguish  alleged  to  be  suffered  by 
plaintiff."  "(8)  I  charge  you  that  plaintiff 
can  recover  no  damages  for  the  alleged  fact 
that  he  was  deprived,  at  the  time  of  his  ar- 
rival at  Berry,  with  the  remains  of  his  child, 
of  the  comfort  consolation,  and  assistance 
of  his  near  relatives  and  friends."  "(12)  I 
charge  you  that  plaintiff  Is  entitled  to  re- 
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covei  nothing  whatever  for  the  mental  pain 
and  anguish  that  every  person  suffers  at 
the  death  of  his  chQd,  as  such  suffering  is 
caused  by  the  act  of  the  Almighty,  for  which 
the  defendant  Is  In  no  wise  responsible ;  and 
it  would  be  highly  Improper  for  you  to  as- 
sess damages  against  this  defendant  for  the 
suffering  caused  plaintiff  by  the  death  of  bis 
child.  (13)  I  charge  you  that  under  the  evi- 
dence In  this  case,  If  you  believe  the  same, 
yon  cannot  award  any  damages  to  plaintiff 
for  mental  pain,  anguish,  distress,  or  hnmil- 
latlon.  (14)  I  charge  you  that  there  is  no 
evidence  here  that  plaintiff  suffered  mental 
I>ain  and  anguish  by  reason  of  the  alleged 
negligence  of  the  defendant  (16)  I  charge 
you  that  there  is  no  evidence  before  you  that 
any  other  or  different  reception  would  have 
been  accorded  the  plaintiff  if  the  telegram 
had  been  delivered  before  the  arrival  of  the 
train,  and  yon  cannot,  therefore,  assess  any 
damages  for  the  alleged  failure  of  plaintiff's 
near  relatives  and  friends  to  meet  him  at 
the  train.  (16)  I  charge  you  that  the  only 
damages  for  mental  suffering  which  were 
within  the  contemplation  of  the  parties,  and 
allowable  in  this  case,  are  those  arising  out 
of  the  reference  In  the  telegram  to  the  dig- 
ging of  the  grave  and  the  Interment  of  plain- 
tiff's child;  and  if  these  preparations  could 
have  been  reasonably  carried  out  by  those 
at  Berry  as  well  after  the  plaintiff's  arrival 
as  before,  you  cannot  award  any  damages 
for  mental  suffering.  (17)  I  charge  you  that 
you  cannot  assess  any  damages  against  de- 
fendant for  mental  pain  and  suffering  on 
part  of  plaintiff.  (18)  I  charge  you  that 
there  is  no  evidence  In  this  case  on  which 
yon  are  anthorleed  to  base  a  recovery  for 
mental  pain  and  anguish.  (19)  I  charge  yon 
that  you  can  assess  no  damages  whatever 
against  defendant  by  way  of  punitive  dam- 
ages." "(23)  I  charge  you  that  yon  can  as- 
sess no  damages  on  account  of  the  fact  that 
the  grave  for  plaintiff's  child  was  not  dog 
when  the  train  arrived." 

There  was  a  Jury  trial,  and  verdict  for 
plaintiff  In  the  sum  of  $100. 

Campbell  ft  Johnson  for  appellant  Elates, 
Jones  &  Welch,  for  appellee. 

ANDERSON,  J.  The  motion  of  the  de- 
fendant to  strike  certain  parts  of  the  com- 
plaint as  elements  of  damage  Is  not  re- 
vlsable  upon  appeal,  since  the  same  can  be 
eliminated,  if  not  recoverable,  by  objection  to 
the  evidence  or  special  charges.  Woodstock 
Co.  V.  Stockdale,  143  Ala.  650,  39  South.  335, 
and  cases  there  cited. 

It  is  true  the  plaintiff  had  to  show  that 
the  defendant  could  have  delivered  the  mes- 
sage to  the  sendee,  and  it  Is  Insisted  by 
counsel  that  there  was  no  proof  that  Mrs. 
Johnson  was  at  her  home  between  the  de- 
livery of  the  telegram  to  the  defendant  at 
Birmingham  and  the  arrival  of  the  plaintiff 
at  Berry-    But  we  think  the  jury  could  have 


Inferred  from  the  evidence  that  the  sendee 
would  have  been  found,  had  there  been  a 
transmission  and  on  attempt  to  deliver.  Her 
house  was  very  near  the  defendant's  office- 
and  she  received  the  message  sent  the  night 
before,  wherein  she  was  warned  to  expect 
the  one  In  question.  She  was  the  grand- 
mother of  the  dead  child,  and  knew  that  It 
would  be  buried  at  Berry ;  and  it  would  be 
rather  a  violent  presumption  to  "presume" 
that  she  left  ber  home  town  during  this  in- 
terval under  the  peculiar  circumstances. 
These  facts  were  not  riiown  in  the  McMorrla 
Case,  48  South.  349,  and  it  is  therefore  dl»- 
tingulshable  from  the  case  at  bar. 

The  trial  court  did  not  err  in  rinsing  the 
general  charge  requested  by  the  defendant. 
The  Jury  was  authorized  to  Infer,  from  the 
plaintiff's  evidence,  that  the  failure  to  trans- 
mit the  message  nntll  it  was  called  for  by 
the  operator  at  Berry  the  next  day  was  so 
grossly  negligent  as  to  evince  an  utter  dis- 
regard of  the  feelings  and  rights  of  the  plain- 
tiff. Western  Union  Td.  Co.  v.  Cunningham, 
99  Ala.  314,  14  South.  679;  Western  Union 
Tel.  Co.  V.  Seed,  116  Ala.  676,  22  South.  474. 
The  message  upon  its  face  suggested  the 
Importance  of  a  delivery  before  the  plain- 
tlfTs  arrival  that  afternoon,  and  especially 
was  such  the  case  when  taken  In  connectian 
with  the  one  transmitted  the  night  before. 
There  was  also  evidence  that  the  wires  were 
in  order,  and  yet  no  transmission  of  the  mes- 
sage for  over  24  hours  after  Its  delivery,  and 
then  only  after  it  was  called  for  by  the  op- 
erator at  the  other  end  of  the  line.  The  de- 
fendant attempted  to  excuse  the  failure  by 
showing  that  its  line  was  out  of  fix;  but 
this  was  a  question  for  the  Jury,  as  Collins 
testified  that  the  wires  were  in  order.  More- 
over, the  defendant's  evidence  shows  that 
its  own  local  wire  was  open  from  8  a.  m.  to 
11 :08  a.  m.,  more  than  three  hours  from  the 
delivery  of  the  message  at  8:06  a.  m. 

The  case  of  Western  Union  Tel.  C!o.  ▼. 
Westmoreland,  151  Ala.  819,  44  South.  382, 
dealt  with  a  social  message,  and  expressly 
states  that  it  was  not  shown  that  the  delay 
arose  from  any  willful  or  malldons  act  and 
In  discussing  the  character  of  cases  whldi 
would  not  support  punitive  damages  express- 
ly differentiated  the  Seed  Case  therefrom. 
The  facts  in  the  case  at  bar  are  perhaps 
stronger  in  support  of  ponltive  damages  than 
those  in  the  Seed  Case,  In  so  far  as  the  mis- 
conduct of  defendant's  servants  is  concerned. 
There  the  defendant  made  a  partial  attempt 
In  that  tlie  message  was  transmitted  to  Mo- 
bile, and  the  misconduct  consisted  In  a  mere 
failure  to  deliver.  Here  there  was  evidence 
from  which  the  jury  could  infer  that  the  de- 
fendant's servants  held  the  message  in  the 
sending  office  for  more  than  24  hours  without 
the  slightest  effort  to  transmit  same,  not- 
withstanding the  wires  were  open  all  the 
time  according  to  plaintiff's  theory,  and  for 
over  three  hours  according  to  the  defendant's 
evidence. 
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The  trial  court  did  not  err  In  refnslng 
charge  10,  requested  by  the  defendant  The 
telegram  notified  the  sendee  when  to  expect 
the  plaintiff  with  the  remains  of  his  child, 
and  Imported  upon  its  face  that  It  was  for 
the  purpose  of  having  the  funeral  arrange- 
ments made  before  his  arrival,  and  it  cannot 
be  said  that  he  did  not  suffer  mental  anguish 
when  he  reached  Berry  and  learned  that  no 
arrangements  had  been  made  and  that  none 
of  hlB  friends  or  relatives  met  him  at  the 
depot.  It  Is  true  there  was  no  direct  proof 
that  the  grave  would  have  been  dug,  or  his 
friends  and  relatives  wonld  have  met  him; 
bnt  the  Jury  could  easily  Infer  that  such 
would  have  been  the  case,  had  the  telegram 
been  delivered.  The  sendee  was  the  grand- 
mother of  the  dead  child,  and  It  Is  not  a  vio- 
lent presumption  to  infer  that  she  and  others 
In  the  village  where  the  plaintiff  and  bis 
wife's  family  resided  wonld  have  made  all 
arrangements  for  the  burial  and  met  them 
upon  their  arrival,  and  by  their  sympathy 
and  assistance  alleviated  to  some  ezten^  the 
anguish  and  pain  Incident  to  their  sad  Jour- 
ney. Western  Union  Tel.  Co.  v.  Long,  148 
Ala.  202,  41  South.  966. 

The  trial  court  did  not  err  In  refnslng 
charges  S,  8, 12, 18, 14,  16,  10,  17, 18,  and  19, 
requested  by  the  defendant 

Affirmed. 

The  only  errors  assigned  by  the  appellee 
on  the  cross-assignment  as  provided  by  rule 
3,  relate  to  charges  refused  the  plaintiff. 
They  embrace  the  general  charge,  and  all  the 
others  sought  to  fasten  a  liability  on  the  de- 
fendant regardless  of  the  condition  of  Its 
wires,  and,  as  the  Jury  found  for  the  plaintiff, 
the  refusal  of  these  charges  was  of  no  detri- 
ment to  him.  The  Judgment  of  the  dty 
court  Is  therefore  affirmed  In  all  respects, 
and  the  defendant  In  the  court  below  Is  tax- 
ed with  all  the  costs,  as  there  was  no  sepa- 
rate appeal  by  the  plaintiff,  but  a  mere  con- 
sent assignment  of  errors  on  the  defendant's 
trppe»\  under  rule  8. 

Affirmed. 

DOWDBLL,  DDNSON,  and  McCLBIJ:iAN, 
JJ.,  concur. 


068  Ala.  tl) 

DODGH  ▼.  IRVINGTON  LAND  00. 

(Snpreme  Court  of  Alabama.    July  8,  1908. 
Rehearing  Denied  Jan.  14,  1909.) 

1.  Appeai,  Ann  Ebbob  (g  1008*)  —  Review — 
FiNniwoB  of  Pact. 

The  findings  on  the  issues  of  fact  In  a 
casR  tried  without  a  jury  have  the  weight  of  a 
verdict. 

[E^.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {§  3955-3969;  Dec.  Dig.  i 
1008.*] 

2.  EjEcnreHT  (}  16*)— Rbcovkbt  OH  Pboof  of 

Possession. 

On  proof  of  actual  possession  of  the  land 
by  plaintiff  nnder  color  of  title  when  defend- 


ant entered,  and  prior  actual  possession  by 
plaintiff's  grantor,  plaintiff  in  statutory  eject- 
ment is  entitled  to  judgment  against  one  who 
shows  no  title  in  himself  nor  superior  title  in 
a  third  person,  and  this,  though  defendant  has 
color  of  title,  and  though  title  to  the  land  was 
originally  in  the  United  States;  plaintiffs  pos- 
session being  prima  facie  evidence  of  title,  and 
the  presumption  not  being  that  title  is  in  the 
United  States  or  another. 
_IEd.  Note.— For  other  cases,  see  Baectment, 
Cent,  Dig.  I  83;  Dec,  Dig.  |  16.*] 
Denson  and  McClellan,  JJ.,  dissenting. 

Appeal  from  Law  and  Bquity  Court  Mo- 
bile Comity;    Saffold  Bemey,  Judge. 

Statutory  ejectment  by  the  Irvlngton  Land 
Company  against  B.  M.  Dodge.  Judgment 
for  plaintiff.    Defendant  appeals.    Affirmed. 

Ounter  &  Gunter,  for  appellant  Brwin  & 
McAIeer,  for  appellee. 

TYSON,  O.  J.  This  case  was  tried  by  the 
Judge  without  the  Intervention  of  a  Jury. 
The  determination  of  all  issues  of  fact  was 
therefore  submitted  to  him,  and  his  finding 
upon  those  issues  is  entitled  to  the  same  con- 
sideration as  that  of  a  verdict  of  a  Jury. 
Under  the  testimony  It  was  open  for  the 
court  to  find  that  plaintiff  was  in  the  actual 
peaceable  possession  of  the  lands  In  contro- 
versy at  the  time  the  defendant  entered 
thereon;  no  abandonment  of  the  possession 
of  them  being  shown.  Brand  v.  U.  S.  Car 
Co.,  128  Ala.  579,  80  South.  60;  Goodson  v. 
Brothers,  111  Ala.  588,  20  South.  443.  So, 
then,  the  single  question  presented  by  this 
record  is  whether  the  trial  Judge  was  au- 
thorized to  render  Judgment  for  plaintiff,  up- 
on proof  of  prior  actual  possession  nnder 
color  of  title  and  proof  of  prior  actual  pos- 
session by  Its  grantor,  against  the  defendant 
who  showed  no  title  In  himself,  nor  superior 
outstanding  title  In  a  third  person,  but  whose 
entry  and  occupancy  was  under  color  of 
title. 

We  do  not  regard  the  question  as  an  open 
one  In  this  Jurisdiction.  The  plaintiff's  right 
to  recover  Is  founded  upon  the  principle  that 
"possession  of  lands  is  prima  facie  evidence 
of  title,  and  is  sufficient  evidence  against  all 
who  do  not  show  a  prior  possession  or  a  bet- 
ter title."  Mlckle  T.  Montgomery,  111  Ala. 
421,  20  South.  441;  Adams  v.  Frampton,  9 
Ala.  124;  McCall  v.  Prior,  17  Ala.  633;  Cox 
V.  Davis,  Id.  714,  52  Am.  Dea  199;  Russell 
V.  Irwin,  Adm'r,  38  Ala.  44;  Anderson  v.  Me- 
lear,  56  Ala.  623;  Mills  v.  Clayton,  73  Ala. 
359;  Strange  v.  King,  84  Ala.  212,  4  South. 
600;  Stephenson  v.  Reeves,  92  Ala.  582,  8 
South.  695;  Bradshaw  v.  Emory,  65  Ala.  208; 
Crosby  v.  Pridgen,  76  Ala.  887;  Wilson  v. 
Glenn,  68  Ala.  383;  Steele  v.  Brown,  70  Ala. 
235,  237;  Beddlck  v.  Long,  124  Ala.  260,  27 
South.  402;  Campbell  y.  Bates,  143  Ala.  345, 
39  South.  144.  This  principle  in  no  wise 
contravenes  the  doctrine  that  the  plaintiff  In 
ejectment  must  recover.  If  at  all,  upon  the 
strength  of  his  ovra  title,  and  not  on  the 
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mere  weakness  of  that  of  his  adversary.  It 
simply  accords  to  his  possession,  as  evldjence, 
a  presumption  of  title,  which  must  be  rebut- 
ted or  overcome  by  his  adversary;  and  this 
bis  adversary  may  do,  If  not  a  bare  trespass- 
er and  he  has  not  the  legal  title,  by  showing 
his  antecedent  actual  possession,  or  an  out- 
standing title  in  a  third  party,  or  that  plain- 
tiff's title  was  subordinate  or  permissive,  or 
that  the  action  is  barred  by  the  statute  of 
limitations. 

If  this  were  not  the  rule,  the  plaintiff  In 
every  case — except,  perhaps,  where  the  con- 
testing parties  derive  their  respective  claims 
to  title  from  a  common  source,  or  where  no 
element  of  estoppel  exists — In  order  to  re- 
cover, would  be  forced  to  trace  his  title  to 
the  government,  or  to  establish  an  adverse 
possession  for  a  sufficient  length  of  time  to 
ripen  into  a  title,  as  against  an  adversary 
who  has  no  shadow  of  title,  except  the  color 
of  title  under  which  he  wrongfully  entered 
and  dispossessed  the  plaintiff.  Such  a  rule 
would  strike  down  the  doctrine  of  presump- 
tive title,  generally  Indulged,  founded  upon 
proof  of  possession  of  the  property  In  contro- 
yersy,  be  it  real  or  personal.  And  surely  the 
fact  that  title  to  lands  in  this  state  was  or- 
iginally held  by  the  United  States  govern- 
ment will  not  authorize  the  striking  down  of 
this  principle,  to  the  end  of  indulging  the  pre- 
sumption, in  favor  of  one  having  no  title,  that 
the  outstanding  title  is  still  in  the  govern- 
ment Why  not  presume,  In  support  of  plaln- 
tlCTs  prima  facie  rightful  possession,  that  It 
acquired  the  government's  title,  rather  than, 
in  favor  of  a  trespasser,  that  the  govern- 
ment has  never  parted  with  it?  Indeed,  that 
such  a  presumption  will  be  Indulged  In  favor 
of  the  plaintiff,  rather  than  the  one,  invoked 
by  the  defendant,  that  the  title  is  still  out- 
standing in  the  government,  has  been  too 
long  settled  to  be  now  debatable.  Smoot  y. 
Lecatt,  1  Stew.  590,  600.  While  this  principle 
has  not,  perhaps,  been  announced  In  this  lan- 
guage, the  many  decisions  of  this  court,  per- 
mitting a  recovery  by  a  plaintiff  upon  proof 
of  prior  actual  possession,  where  no  better  title 
was  shown  In  either  party  (conceding  that  In 
this  action  the  question  of  legal  title  is  always 
involved),  cannot  be  sustained  upon  any 
other  theory.  This  presumption  is,  of  course, 
a  rebuttable  one,  and  may  be  overcome  by 
proof  of  title  In  the  government,  or  In  some 
person  other  than  the  plaintiff.  If  this  were 
not  true,  then  there  would  be  no  room  for 
the  application  of  the  principle  of  presump- 
tive title  predicated  upon  actual  possession. 

If  the  title  Is  still  outstanding  In  the  gov- 
ernment, as  Is  insisted,  proof  of  that  fact  is 
not  difficult  But,  however  difficult  of  proof 
It  may  be,  this  would  not  afford  a  good  rea- 
son for  a  departure  from  the  principle  so 
clearly  and  accurately  stated  by  one  of  the 
ablest  Chief  Justices  of  this  court  in  this 
language:  "As  to  an  intruder  or  trespasiter, 
or  a«  to  one  who  does  not  »h(no  a  'better 
right,  posaession  of  lands,  like  the  possession 


of  personal  property,  it  prima  fade  evidence 
of  title,  and  uHll  support  ejectment."  (Italics 
supplied.)  Dotbard  V.  Denson,  72  Ala.  544.  A 
trespasser  under  color  of  title  Is  entitled  to 
no  more  consideration  than  any  other  wrong- 
doer; and  It  cannot  be  regarded  a  hardship 
to  require  of  him  to  acquit  himself  of  the 
imputation  of  wrongful  entry  upon  lands  in 
the  possession  of  another,  when  that  occu- 
pancy Is  of  such  character  as  to  carry  with 
it  the  presumption  of  ownership.  Indeed,  the 
only  distinction  recognized  by  our  decisions 
between  the  right  of  defense  of  a  bare,  naked 
trespasser,  and  that  of  a  trespasser  under 
color  of  title,  is  that  the  former  is  not  per- 
mitted to  show  an  outstanding  title  in  a 
third  person  In  order  to  defeat  the  plaintiff's 
recovery,  while  the  latter  Is  accorded  that 
right  of  defense,  without  connecting  himself 
with  such  outstanding  title. 

After  a  careful  research  we  have  been  un- 
able to  find  any  case  in  this  state  which 
holds  to  the  contrary  of  the  views  we  have 
announced.  It  is  true  that  in  Bernheim  v. 
Hor'on,  lOS  Ala.  384,  15  South.  823,  this 
language  is  used:  "The  general  rule  Is  that 
In  ejectment  plaintiff  must  recover  on  the 
strength  of  his  legal  title,  and  not  on  the 
weakness  of  bis  adversary's  title.  To  this 
general  rule  there  is  an  exertion,  that  prior 
possession  Is  sufficient  to  sustain  the  action 
against  a  mere  tresimsser;  but  this  exception 
does  not  extend  as  against  a  person  in  posses- 
sion, claiming  in  his  own  right  under  color 
of  title."  In  support  of  this  prc^wsltion  the 
cases  of  Snedecor  v.  Freeman,  71  Ala.  140, 
Gullmartln  v.  Wood,  76  Ala.  204,  Lucy  v. 
Tennessee  &  Coosa  R.  R.  Co.,  92  Ala.  246,  8 
South.  806,  Stephenson  v.  Reeves,  92  Ala.  582, 
8  South.  685,  and  Jemigan  ▼.  Flowers,  94 
Ala.  508,  10  South.  437,  are  cited.  An  exam- 
ination of  these  cases  will  show  that  they  as- 
sert no  more  than  the  proposition  laid  down 
by  us,  and  that  they  do  not  go  to  the  extent 
of  holding,  or  even  of  intimating,  the  exist- 
ence of  the  limitation  as  asserted  in  the  lat- 
ter i>art  of  the  quotation  above.  Indeed,  this 
limitation  upon  what  Is  denominated  as  an 
Exception  in  the  quotation  was  never  before 
recognized  by  this  court  nor  has  it  ever  been 
since  recognized.  Besides,  if  it  is  not  wholly 
unsound  upon  principle.  It  is  clearly  mislead- 
ing, and  has  never  been  applied  by  this  court 
as  determinative  of  any  of  the  numerous  cas- 
es reviewed  by  It  An  entry  and  disposses- 
sion by  one  who  has  no  more  than  color  of 
title  is  Just  as  much  a  trespass,  unless  he 
shows  an  outstanding  title  In  another,  as 
would  foe  the  entry  of  a  bare,  naked  Intruder 
or  tre^iasser.  Furthermore,  the  doctrine 
asserted  was  dictum,  and  did  not  control  the 
decision  of  the  case,  as  will  be  readily  seen 
by  a  reading  of  the  opinion. 

It  has  always  been  our  understanding  of 
the  law  In  this  Jurisdiction  that  a  plaintiff  in 
ejectment  makes  out  a  prima  facie  case,  en- 
titling him  to  recover,  upon  proof  of  his  pos- 
session under  a  conveyance  from  a  grantor 
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shown  to  be  in  possession  when  the  convey- 
ance was  executed.  When  these  facts  are 
proven,  the  burden  Is  then  cast  upon  the  de- 
fendant to  show  title  In  himself  or  In  some 
third  person.  Indeed,  this  seems  to  be  the 
doctrine  very  generally  accepted  by  the  courts 
of  this  country. 

In  this  case  the  plaintiff  was  entitled  to 
recover  unless  Its  presumptive  title  was  over- 
come by  proof  of  title  In  defendant  or  in 
tome  third  party.  No  such  proof  was  offer- 
ed. Therefore  the  prima  facie  case  made  by 
plaintiff  must  prevail.  15  Cyc.  pp.  30.  31.  32, 
and  cases  collected  in  note;  note  to  Plume  v. 
Seward.  60  Am.  Dec.  601,  and  cases  there 
dted. 

Affirmed. 

DOWDBLL,  SIMPSON,  and  ANDERSON, 
JJ.,  concur. 

DENSON,  J.  (dissenting).  I  am  nnable  to 
agree  with  the  majority  opinion,  and  the 
qoestloDS  Involved  being  of  great  importance, 
from  their  constant  recurrence  In  litigation 
respecting  land,  I  think  it  proper  that  I 
should  express  my  dissenting  views. 

The  action  is  statutory  ejectment  by  the 
plaintiff  (appellee)  to  recover  of  the  de- 
fendant (appellant)  two  distinct  subdivisions 
of  land.  The  defendant  conceded  the  plain- 
tiff  was  entitled  to  recover  as  to  one  of 
the  subdivisions,  and  contested  its  right  of 
recovery  to  only  one  of  the  subdivisions. 
It  Is  only  to  that  subdivision,  the  title  to 
which  was  contested,  this  opinion  has  ap- 
plication. The  plaintiff  showed  no  paper 
title  derived  from  the  government;  nor,  first 
■bowing  that  the  title  had  passed  out  of 
the  government,  so  that  adverse  possession 
ooald  operate  to  create  title,  did  It  prove  ad- 
verse holding  for  10  years.  It  only  showed 
a  prior  possession  to  that  of  defendant,  who 
in  tnm  proved  that  he  entered  under  claim 
and  color  of  title  when  the  premises  were  va- 
cant Pointing  out  that  it  was  government 
land,  of  which  the  court  takes  Judicial  notice, 
and  that  there  was  no  proof  that  it  bad 
ever  parted  with  its  right,  the  appellant 
insisted  in  the  court  below,  and  here  In- 
tiits,  that  appellee  must  recover  on  the 
strength  of  its  own  title,  and  that  none  bad 
been  shown,  but  on  the  contrary,  that  the 
proof  allowed  a  perfect  outstanding  title 
behind  which  he  could  take  shelter,  though 
not  connecting  himself  with  it ;  and,  this  up- 
on the  idea  that  the  title  being  once  shown, 
tiie  presumption  is  that  It  so  remains,  noth- 
ing appearing  to  the  contrary.  I  think  the 
position  of  the  defendant  (appellant)  is  un- 
assailable, and  that  the  ruling  to  the  con- 
trary is  ansupported  by  principle  or  the 
authority  of  any  well-considered  case  where 
the  point  was  directly  involved  and  dis- 
caased. 

Discussing  the  point  at  issue  first  on  prin- 
ciple. I  have  never  heard  that  the  maxim 
"^Uum  tempus  occurrlt  regl"  had  been  abro- 
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gated.  The  majority  opinion,  however,  ac- 
cording to  my  view,  treats  It  as  no  longer  of 
force  In  our  jurisprudence,  since,  if  It  ex- 
isted, under  the  proof  in  this  case,  it  was  im- 
possible for  the  appellee's  mere  prior  pos- 
session even  to  assume  an  adverse  charac- 
ter, or  to  become  the  basis  for  the  recovery  of 
the  land  except  against  a  mere  trespasser. 
It  has  always  been  accepted  as  a  truism  in 
the  law  of  real  property  that  when  there 
is  no  pedis  possessio  the  possession  is  refer- 
red to  the  title  and  the  true  owner  is  in 
possession.  L.  &  N.  R.  R.  Co.  v.  Philyaw, 
88  Ala.  268,  8  South.  837.  This  rule,  how- 
ever, has  no  need  to  be  Invoked  as  to  the 
government,  because  there  can  be  no  posses- 
sion hostile  to  it  and  therefore,  whatever 
may  be  the  ostensible  character  of  an  oc- 
cupancy of  its  land,  it  is  by  the  force  of 
law  merely  permissive  and  in  subordina- 
tion to  the  true  title.  However,  since  the 
existence  of  society  itself  requires  that  all 
actual  possessions,  whether  of  real  or  per- 
sonal property,  shall  not  be  wantonly  or 
rudely  interfered  with — that  is,  without  au- 
thor!^ of  law — it  is  held  that  one  in  the 
actual  possession  of  property,  which  he  has 
not  abandoned,  may  recover  against  a  bare 
trespasser.  But  the  same  necessity  of  pre- 
serving the  status  quo  against  bare  trespass- 
ers Involves  and  carries  with  it  the  rule 
that  a  possession  gained  without — that  is, 
taken  while  vacant  under  claim  and  color 
of  right — force  cannot  itself  be  displaced 
without  title. 

It  Is  actual  possession  which  is  always 
presumed  to  be  right,  and,  nothing  appearing 
to  the  contrary,  to  evidence  title  against 
all  force  and  bare  trespassers.  Therefore 
an  occupier  of  government  land  or  a  tenant 
may  recover  on  a  prior  possession  alone, 
without  proof  of  other  right,  against  a  bare 
trespasser.  But  when  one  enters  on  vacant 
premises  under  color  and  claim  of  right,  his 
possession,  on  the  same  general  principle  of 
public  policy,  is  entitled  to  protection  against 
intrusions  not  founded  on  title.  How,  and 
on  what  principle,  can  one  so  entering  and 
holding  be  ousted  except  by  title?  And  how 
can  there  be  title  against  the  government,  or 
one  holding  possession  of  its  land  permia- 
sively,  excepting  by  grant  shown?  The  mere 
prior  possession  of  such  land  discloses  no 
title  whatever,  but  only  a  permissive  pos- 
session during  its  actual  existence,  and,  it 
having  terminated,  the  entry  by  the  defend- 
ant on  the  vacant  premises  under  claim  and 
color  of  right  gives  him  presumptively  a 
permissive  possession  as  to  the  true  owner 
(the  government),  and  therefore  a  clear  right 
to  hold  against  a  mere  trespasser,  or  a  prior 
possessor  whose  right  is  not  shown  to  have 
been  more  than  a  permissive  occupancy, 
which  has  terminated. 

The  whole  law  in  this  view  is  based  on 
public  policy,  founded  on  reasonable  pre- 
sumption. Wrong  is  not  presumed  without 
warrant;    hence  actual   possession  is  held 
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to  evidence  ownership  In  fact,  or  a  permls- 
Biye  holding  under  true  title,  and  Is,  there- 
fore, to  be  protected  from  bare  trespassers 
without  more.  But  presumption  of  title  from 
possession  can  never  be  indulged  until  the 
title  Is  shown  to  be  such  that  It  is  reasonable 
to  Indulge  the  presumption,  which  can  never 
be  against  government  land  until  It  has 
parted  with  its  title.  Hence  It  is  that  care- 
ful lawyers,  when  adverse  or  prior  posses- 
sion Is  relied  on  for  a  recovery,  except  as 
against  bare  trespassers,  first  show  that  the 
government  has  patented  the  land,  so  that 
presumption  of  title  from  possession  may  be 
Indulged,  as  was  done  in  the  case  of  Wilson 
V.  Olenn,  68  Ala.  38a-385.  On  principle,  then, 
I  think  it  Is  clear  that  the  mere  permissive 
prior  possession  of  the  plaintiff  below  was 
no  warrant  for  ousting  the  defendant  from 
his  permissive  actual  possession  under  claim 
and  color  of  right  at  the  bringing  of  the 
suit,  and  that  the  defendant's  shelter  behind 
the  outstanding  title  of  the  government  was 
a  perfect  defense.  The  plaintiff  exhibited 
no  strength  of  title  of  Its  own  to  recover  on 
against  him. 

Now,  turning  to  the  authorities,  the  first 
of  our  cases  that  I  refer  to  is  Hallett  v.  Bs- 
lava,  2  Stew.  115,  as  clearly  stating  the  law 
as  above  expressed.  It  is  there  said:  "The 
presumption  [of  title]  which  it  [possession] 
creates  may  be  destroyed  In  various  ways, 
by  showing  that  the  title  was  not  with  the 
possession,  as  that  possession  was  permitted, 
or  that  it  was  held  against  the  consent  of 
the  person  In  whom  the  title  is."  And  un- 
der this  ruling  It  was  held  that  the  defend- 
ant could  defend  "behind  the  title  in  the 
heirs  of  Farmer."  In  the  instant  case  we 
take  judicial  notice  that  the  title  was  in  the 
United  States.  Lewis  v.  Harris,  31  Ala.  689; 
1  Elliott  on  Evidence,  }  48  et  seq.  And  It  not 
being  shown  that  the  government  had  parted 
with  its  title,  the  presumption  is  that  the 
title  remained  with  the  government  It  is 
said  there  Is  no  exception  to  this  presumption 
of  continuance  of  title.  1  Rice  on  Evidence, 
66;  1  Elliott  on  Evidence,  S  109;  1  Oreenleaf 
on  Evidence,  {(  41,  42;  4  Wlgmore  on  Evi- 
dence, {  25S0.  The  appellant,  then,  under 
the  doctrine  that  there  can  be  no  hostile 
possession  against  the  government,  which 
I  insist  Is  still  the  law,  showed  "that  the  title 
was  not  with  the  possession,"  and  thus  de- 
stroyed the  presumption  of  title  from  prior 
possession,  according  to  the  very  words  of 
the  case  of  Hallett  v.  Elslava,  supra. 

Coming  to  Wilson  v.  Glenn,  68  Ala.  383,  it 
will  be  found,  when  that  case  is  well  under- 
stood, that,  approving  the  case  in  2  Stew. 
115,  it  again  expresses  the  law  as  I  insist  It 
la.  It  is  there  said  the  plaintiff  must  recov- 
er on  the  strength  of  his  own  title,  and  not 
on  the  weakness  of  the  defendant's;  that 
prior  possession  creates  a  presumption  of 
title,  which  can  only  be  rebutted  by  showing 
title  in  the  defendant,  or  that  plaintiff's  title 
was  subordinate  or  permissive,  or  Is  barred 


by  limitations,  or  t>y  showing  an  ontstasd- 
ing  title  in  a  third  person;  but  that  a  bare 
trespasser  cannot  plead  this  last  defense 
without  showing  possession  under  such  title. 
It  would  seem  that  here  is  the  law,  and  we 
have  only  to  apply  It  here  as  applied  there. 
In  that  case  the  defendant  showed  a  patent 
of  the  land  by  the  government  to  a  third  par- 
ty, and  he  requested  the  court  to  instruct  the 
jury  that  the  patent  was  an  outstanding  title, 
and  a  good  defense.  The  court  refused  the 
request,  and  this  court  justlfled  the  ruling 
only  and  exclusively  on  the  ground  that  there 
was  evidence  that  the  defendant  was  a  bare 
trespasser,  and  therefore  could  not  put  the 
plaintiff  to  proof  of  title  beyond  possession. 

The  only  caution  to  be  observed  in  apply- 
ing the  doctrine  of  the  principles  of  law  lo 
that  case,  as  in  all  others,  is  that  the  lan- 
guage must  be  restricted  to  the  case  before 
the  court,  and  therefore  it  cannot  be  inferred 
that  there  was  any  intention  to  hold  that 
possession  raised  a  presumption  of  title 
against  the  sovereign.  And  surely,  if  the 
patent  in  that  case  shown  to  ttave  been  Issued 
was  an  outstanding  title,  the  title  in  the  gov- 
ernment in  the  case  in  judgment  was  an  out- 
standing  title,  which,  in  the  language  In  the 
case  of  Hallett  v.  Eslava,  supra,  "deatroyed" 
the  presumption  of  title  from  mere  prior  pos- 
session, and  enabled  defendant  to  "defend  be- 
hind It."  The  principles  of  these  two  cases 
are  confirmed  and  approved  in  a  great  num- 
ber of  cases  in  this  jurisdiction,  many  of 
which  are  cited  and  quoted  in  the  brief  of 
counsel,  and  there  is  not,  in  my  humble  opin- 
ion, a  case  disputing  their  authority.  I  will 
Indulge  in  quotations  from  a  few  of  them. 

In  Oullmartin  v.  Wood,  76  Ala.  204,  there 
is  this  headnote :  "(6)  When  Defendant  may 
Show  Outstanding  Title.  In  ejectment,  or 
the  statutory  action  In  the  nature  of  eject- 
mrat,  if  the  defeddant  entered  under  the 
plaintiff,  or  if  he  Is  a  mere  trespasser  on  the 
plaintiffs  prior  possession,  he  cannot  defeat 
a  recovery  by  showing  an  outstanding  title 
In  a  third  person ;  but  In  all  cases  his  posses- 
sion will  defeat  a  recovery  by  any  other  per- 
son than  the  true  owner,  and  he  may  show 
the  outstanding  title  of  the  true  owner." 

In  Olst  ▼.  Beaunwnt.  104  Ala.  347-355,  18 
South.  20,  21,  we  said:  "Against  the  posses- 
sion of  a  mere  trespasser,  plaintiff's  prior  ac- 
tual possession,  if  he  had  such,  wUl  prevail. 
On  the  other  hand,  if  the  plaintiff  was  not 
in  the  actual  possession  at  the  time  the  de- 
fendant took  possession  under  the  quitclaim 
deed,  •  •  •  then  he  [defendant]  was  not 
a  naked  trespasser,  so  far  as  the  plalntUTs 
rights  are  concerned,  and  under  these  circum- 
stances the  plaintiff  could  not  recover  on  prior 
possession  alone.  •  •  •  The  plaintiff  not 
having  the  legal  title.  It  required  actual  pos- 
session of  the  lot  by  him  to  render  the  entry 
by  the  defendant  a  trespass." 

Again,  in  Bernhelm  v.  Horton,  103  Ala.  380, 
15  South.  822,  we  said :  "The  general  rule  is 
that  In  ejectment  the  plaintiff  must  recover 
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M  the  strength  of  his  legal  title,  and  not  .on- 
ibe  weakness  of  his  adversary's  title.  To  this 
general  rule  there  Is  an  exception,  that  prior 
possession  is  sufficient  to  maintain  the  action 
against  a  mere  trespasser ;  but  this  exception 
does  not  extend  as  against  a  person  in  pos- 
session, claiming  In  his  own  right  under  color 
of  title.  Snedecor  r.  Freeman,  71  Ala.  140 ; 
Gnilmartin  ▼.  Wood,  76  Ala.  204;  Lucy  v. 
Tenn.  &  Coosa  R.  R.  Co.,  92  Ala.  246.  8 
South.  806;  Stephenson  t.  Reeves,  92  Ala. 
582,  8  South.  696;  Jemlgan  v.  Flowers,  94 
Ala.  608,  10  South.  487.  We  are  of  the  opin- 
ion that.  If  the  evidence  offered  by  Bemhelm 
k  Co.  had  been  admitted,  its  tendency  was 
to  show  that  this  possession  was  tmder  color 
of  title  and  claim,  and  that  they  were  not 
mere  trespassers.  It  was  oftered  for  this 
pnrpose,  so  that  they  might  set  op  the  out- 
standing legal  title  in  Witter." 

These  quotations  are  supported  by  a  number 
of  decisions  of  this  court:  Hallett  ▼.  Eslava, 
2  Stew.  116 ;  Smoot  ▼.  Lecatt,  1  Stew.  500 ; 
Bakln  t.  Brewer,  60  Ala.  579;  Russell  v.  Ir- 
win, 38  Ala.  44;  Dothard  ▼.  Denson,  72  Ala. 
544;  Crosby  v.  Prldgen,  76  Ala.  385;  Green 
T.  Jordan,  83  Ala.  220,  3  South.  513,  3  Am. 
8L  Rep.  711 ;  Ware  v.  Dewberry,  84  Ala.  568, 
4  South.  404 ;  L.  &  N.  R.  R.  v.  Philyaw,  88 
Ala.  264,  267,  6  South.  837;  Stephenson  v. 
Reeves,  92  Ala.  582,  8  South.  696.  According 
to  my  view,  our  cases,  when  properly  under- 
stood, are  uniform  to  the  conclusion  tiiat  bare 
prior  possession  is  title  against  a  mere  tres- 
passer, but  not  against  one  under  claim  and 
color  of  title.  In  Bemhelm  ▼.  Horton,  103 
Ala.  384,  15  South.  823,  the  express  words  of 
the  court  are :  "Previous  possession  •  •  • 
does  not  authorise  a  recovery  in  ejectment, 
except  as  against  a  bare  trespasser."  The 
ease  of  Alexander  v.  Savage,  90  Ala.  S83,  8 
South.  93,  is  also  a  case  directly  in  point,  for 
we  there  held  that,  the  defendant  not  hav- 
ing been  shown  to  be  a  bare  trespasser,  the 
question  was  purely  one  of  titl& 

This  rule  of  our  court  la  fully  supported 
by  the  decMons  of  the  Supreme  Court  of  the 
United  States.  In  Christy  v.  Scott,  14  How. 
292,  14  L.  Ed.  422,  It  is  said:  "He  shows  no 
title  whatever  in  himself.  But  a  mere  in- 
truder cannot  enter  on  a  person  actually  seis- 
ed, and  eject  him,  and  then  question  his  title, 
or  set  up  an  outstanding  title  in  another. 
The  maxim  that  a  plaintiff  must  recover  on 
the  strength  of  bis  own  title,  and  not  on  the 
weakness  of  the  defendant's,  Is  applicable  to 
an  actions  for  the  recovery  of  property.  But, 
If  the  plaintiff  had  actual  prior  possession  of 
the  land,  this  is  strong  enough  to  enable  him 
to  recover  it  from  a  mere  tresx>asser,  who  en- 
tered without  any  title."  In  Sabariego  v. 
Marerick.  124  U.  S.  297,  8  Sup.  Ct  480,  31 
L.  Ed.  430,  the  court  said:  "This  rule  Is 
founded  upon  the  presumption  that  every  pos- 
session peaceably  acquired  is  lawful,  and  is 
sustained  by  the  policy  of  protecting  the  pub- 
lic peace  against  violence  and  disorder.  But, 
u  it  Is  Intended  to  prevent  and  redress  tres- 


passes and  wrongs,  It  is  limited  to  caser 
where  the  defendants  are  trespassers  an(J 
wrongdoers.  It  Is,  therefore,  qualified  In  its 
application  by  the  circumstances  which  con- 
stitute the  origin  of  the  adverse  possession 
and  the  character  of  the  claim  on  which  It  la 
dependent  It  does  not  extend  to  cases  where 
the  defendant  has  acquired  the  i>osses6lon 
peaceably  and  in  good  faith,  under  color  oi 
title.  Lessee  of  Fowler  v.  Whiteman,  2  Ohi* 
St  270 ;  Drew  v.  Swift,  46  N.  t.  204.  ••  • 
It  therefore  appears  that  prior  possesslcna  is 
sufficient  to  entitle  a  party  to  recover  la  an 
action  of  ejectment  only  against  a  mere  In- 
truder or  wrongdoer,  or  a  person  subsequent- 
ly entering  without  right"  And  in  Haws  v. 
Victoria,  160  U.  S.  316,  16  Sup.  Ct  287,  40 
L.  E<d.  436,  It  is  said :  "The  elementary  rule 
Is  that  one  must  recover  on  the  strength  of 
his  own  and  not  on  the  weakness  of  the  title 
of  his  adversary ;  but  this  principle  Is  subject 
to  the  qualification  that  possession  alone  is 
adequate  as  against  a  mere  intruder  or  tres- 
passer, without  even  color  of  title,  and  es- 
pecially so  against  one  who  has  taken  pos- 
session hy  force  and  violence.  This  exception 
is  based  upon  the  most  obvious  conception  of 
justice  and  good  conscience.  It  proceeds  up- 
on the  theory  that  a  mere  intruder  and  tres- 
passer cannot  make  his  wrongdoing  success- 
ful by  asserting  a  flaw  in  the  title  of  the  one 
against  whom  the  wrong  has  been  by  him 
committed."  So,  also.  In  Burt  ▼.  Panjaud,  99 
U.  S.  180,  182,  25  L.  Ed.  451,  It  was  said  by 
Mr.  Justice  Miller,  expressing  the  opinion  cut 
the  court:  "In  ejectment  or  trespass  quare 
clausum  freglt,  actual  possession  of  the  land 
by  the  plaintiff,  or  his  receipt  of  rent  there- 
for prior  to  his  eviction,  is  prima  facie  evi- 
dence of  title,  and  which  he  can  recover 
against  a  mere  trespasser.  The  same  prin- 
ciple was  enforced  In  Campbell  v.  Rankin,  99 
U.  S.  261,  262,  25  L.  Ed.  435,  and  appllcaUon 
of  It  to  various  conditions  of  fact  is  shown  In 
Atherton  v.  Fowler,  96  U.  S.  513,  24  L.  Ed. 
732,  Belk  v.  Meagher,  104  U.  S.  279-287,  26 
Ll  Ed.  735,  and  Glacier  Mining  Co.  v.  Willis, 
127  U.  S.  471.  481,  8  Sup.  Ct  1217,  32  L.  Ed. 
172." 

The  majority  opinion,  in  antagonism  to  th« 
many  well-considered  earlier  and  later  ded- 
slons  cited  to  support  this  dissent,  relies  in 
part  on  the  opinion  in  Anderson  v.  Melear, 
56  Ala.  621,  in  which,  according  to  my  view 
and  understanding,  no  question  here  Involved 
was  discussed,  or,  as  far  as  the  record  shows. 
Involved.  If  the  great  judge  delivering  that 
opinion  had  considered  any  point  now  before 
us,  and  left  his  plainly  expressed  views,  there 
would  be  reason  to  pause  and  consider  well 
before  adopting  with  confidence  an  argument 
opposed  to  them.  But  general  expressions, 
having  a  wider  sweep  than  necessary  for  the 
case  under  consideration,  should  not  be  ac- 
cepted as  the  judgment  of  the  court  That 
opinion,  if  Its  words  are  to  be  taken  without 
limitation,  would  permit  a  bare  trespasser  to 
defend  under  a  superior  outstanding  title, 
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which  no  one  can  donbt  Is  wrong.  It  does 
not  appear  that  any  question  about  an  out- 
slandlng  title  was  raised  in  that  case.  It  was 
not  shown  that  the  title  did  not  rest  with  the 
prior  possession,  as  here,  or  that  Carleton's 
was  under  color  of  title.  Judge  Stone  and 
this  court  then  can  no  more  be  held,  from 
the  general  expression  In  that  case,  to  have 
decided  that  a  defendant  in  under  color  and 
daim  of  title  on  a  vacant  possession  could 
not  put  the  plaintiff  to  proof  of  title,  as  was 
held  by  this  court  In  Alexander  t.  Savage, 
90  Ala.  383,  8  South.  93,  and  L.  &  N.  R.  R. 
V.  Philyaw,  88  Ala.  264.  6  South.  837,  and  In 
many  other  cases,  than  It  can  be  said  be  and 
this  court  held  that  a  bare  trespasser  could 
put  the  plaintiff  to  proof  of  title  more  than 
a  prior  possession,  as  we  have  often  held  he 
could  not  do. 

That  there  are  also  other  cases  in  Alabama 
which.  If  general  words  are  construed  beyond 
the  case  before  the  court,  to  give  color  to  the 
decision  of  the  majority,  may  be  admitted; 
but,  when  subjected  to  close  examination,  it 
will  be  found  that  not  one  disputes  the  au- 
thority or  principles  of  any  of  the  cases  I 
have  cited.  What  is  said  in  each  one  Is  Justi- 
fied, as  pointed  out  in  the  brief  of  appellant's 
counsel,  by  the  circumstances  of  the  particu- 
lar case,  without  calling  in  question  the  rule, 
established  by  the  authorities  I  have  referred 
to,  that  "prior  possession  is  sufiSdent  to  en- 
title a  party  to  recover  In  an  action  of  eject- 
ment only  against  a  mere  Intruder  or  wrong- 
doer." Sabariego  v.  Maverick,  124  U.  S.  261, 
8  Sup.  Ct.  461,  31  L.  Ed.  430;  Bemhein  v. 
Horton,  103  Ala.  384,  15  South.  822;  L.  4  N. 
R.  R.  V.  Philyaw,  88  Ala.  264,  6  South.  837 ; 
Alexander  v.  Savage,  90  Ala.  383,  8  South.  93. 

In  my  opinion,  the  Judgment  of  the  trial 
coart  abonid  be  reversed. 

McCLELLAN,  J.  I  concur  In  the  views.  In 
dissent,  of  DENSON,  J.  ' 
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(Supreme  Oonrt  of  Alabama.     Jan.  21,  1909. 
Rehearing  Denied  Feb.  S,  1909.) 

1.  jubt  (§  56*)— qualificawoii  of  jobobs— 
Shebiffs  and  Deputies. 

Code  1907,  S  7245,  exempting  sheriffs  and 
their  deputies  from  jury  duty,  does  not  disqual- 
ify them,  but  confers  a  personal  privilege,  which 
they  may  waive. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent. 
IHg.  i  264  ;  Dec  Dig.  {  56.») 

2.  Cbiminal  Law  (}  543*)— Evidenok  on  Fob- 
IIBB  Tbiai.. 

Where  a  wltnew  had  been  legally  sworn 
and  examined  on  a  former  trial  of  accused,  and 
since  the  trial  the  witness  had  permanently  or 
for  an  indefinite  time  removed  to  another  state, 
where  he  resided  at  the  date  of  the  second  trial, 
the  witness'  testimony  taken  at  the  first  trial 
might  be  read  in  evidence. 

[Eld.    Note. — For    other   cases,    see    Criminal 
Law,  Cent.  Dig.  i  1233 ;    Dec.  Dig.  {  543.*] 


3.  Criminai,  Law  (|  1114*)— Appeai/— Objbo- 
TiONs— Record. 

A  contentioD  that  the  oonrt  erred  in  the 
admission  ot  evidence,  not  sustained  by  the  rec- 
ord, is  without  merit. 

[Ed.  Note.— For  other  cases,  see  Criminal 
lAw,  C!ent.  Dig.  f  2918;  Dec.  Dig.  1 1114.*] 

4.  Cbiminai.  Law  (5  1170*) — Appeal— Habm- 
LE88  Ebbob. 

Where  a  witness  subsequently  testified  that 
defendant  could  not  si^  his  name,  the  exclu- 
sion of  a  nonresponsive  answer  to  a  question 
whether  defendant  could  read  or  write,  in  which 
the  witneaa  narrated  a  past  occurrence  involv- 
ing defendant's  declaration  that  be  could  not 
sign,  his  name  some  five  years  previous,  was 
harmless. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  3145,  3146;  Dec  Dig.  f 
1170.*] 

5.  Labcent  (I  70*) — Cattle  Thktt— Instbuc- 

TIONS. 

Where,  in  a  prosecution  for  theft  of  a  cow, 
there  was  a  conflict  in  the  evidence  as  to  the 
flesh  marics  of  the  oow  alle^d  to  have  been  stol- 
en, and  there  were  other  marks  of  identification 
beside  the  color  of  her  hair,  an  instruction  that, 
unless  the  jury  were  satisfied  beyond  all  rea- 
sonable doubt  that  the  cow,  which  defendant 
waa  accused  of  stealing,  was  a  black  or  a 
black-brown  cow,  with  a  white  face,  defendant 
should  be  acquitted,  was  properly  refused. 

[E!d.  Note.— For  other  cases,  see  Larceny, 
Cent  Dig.  f  182;   Dec.  Dig.  f  70.»] 

Appeal  from  Law  and  Equity  Court,  Walk- 
cr  County ;   T.  L.  Sowell,  Judge. 

Seab  Pate  was  convicted  of  larceny,  and 
be  appeals.    Affirmed. 

The  evidence  as  to  the  swearing  of  tbe 
witness  McLaughlin  on  the  former  trial  was 
that  all  the  witnesses  were  sworn  together, 
and  that  he  and  Mrs.  Upton  were  the  main 
witnesses  in  the  case,  and  was  examined 
and  testified  on  the  trial,  and  that  since  said 
trial  be  had  moved  to  Mississippi  and  was 
living  there  at  tbe  time  of  this  trial.  After 
this  introductory  testimony,  a  witness  was 
permitted  to  testify  as  to  what  McLaugblln 
swore  on  a  former  trial. 

The  following  charges  were  refused  to  ths 
defendant:  (1)  General  affirmative  charge. 
(2)  "I  charge  you,  gentlemen  of  the  Jury, 
that  unless  you  are  satisfied  from  tbe  evi- 
dence beyond  all  reasonable  doubt  that  the 
cow  the  defendant  Is  accused  of  stealing 
was  a  black  or  a  black-brown  cow,  with  a 
white  face,  yon  cannot  convict  the  defend- 
ant." 

Leith  &  Gnnn,  for  appellant  Alexander 
M.  Garber,  Atty.  Gen.,  and  Thomas  W.  Mar- 
tin, Asst.  Atty.  Gen.,  for  the  State. 

TYSON,  C.  J.  The  first  exception  reserr- 
ed  relates  to  the  overruling  of  defendant's 
challenge  for  cause  to  certain  persons  on  the 
ground  they  were  deputy  sheriffs,  and  there- 
fore Incompetent  to  serve.  The  statute  (sec- 
tion 7245,  Code  1907)  exempts  sheriffs  and 
their  deputies  from  Jury  duty,  but  does  not 
disqualify  them.  This  exemption  Is  a  mere 
persona]  privilege,  which  they  may  waive. 
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JaCkson  ▼.  State,  74  Ala.  26;  Splgener  t. 
State,  62  Ala.  383. 

The  testimony  of  the  witness  McLaughlin 
given  on  the  former  trial  was  properly  ad- 
mitted. It  was  open  to  the  trial  judge  to 
find  that  this  witness  had  been  legally  sworn 
and  examined  upon  the  former  trial  of  the 
defendant  for  the  ofTense,  and  that  since 
that  trial  be  had  moved  permanently  or  for 
•n  indefinite  time  to  the  state  of  Mississippi, 
where  be  still  resided  at  the  date  of  this 
trial.  Jacobl  v.  State,  183  Ala.  1,  32  Soutli. 
158;  Lowe  v.  State,  86  Ala.  47,  5  South.  435. 
It  may  be  seriously  doubted  whether  the  ob- 
jection interposed  raised  this  question  be- 
cause of  its  generality.  But,  conceding  that 
it  did.  upon  the  entire  evidence  pertinent  to 
the  inquiry  we  feel  no  hesitancy  in  holding 
that  the  ruling  was  correct. 

We  do  not  find  in  the  record  that  the 
court  allowed  witness  J.  B.  Ellis  to  testify 
as  to  what  defendant's  wife  said  on  the  night 
of  his  arrest  The  contention  of  appellant's 
counsel  that  the  court  erred  in  this  respect, 
being  unsupported  by  the  record,  is,  of  course, 
without  merit. 

The  prosecution  otTered  testimony  tend- 
taig  to  show  that  at  the  time  the  defendant 
sold  the  cow  to  McLaughlin  he  wrote  a  name 
upon  a  piece  of  paper  as  the  seller  of  the 
cow.  To  contradict  this  the  defendant  offer- 
ed testimony  tending  to  show  that  be  could 
neither  read  nor  write,  which  was  undoubt- 
edly competent,  and  which  the  court  admit- 
ted. One  Borden  was  examined  as  a  wit- 
ness for  defendant  He  testified  that  he 
had  known  him  since  be  was  a  boy ;  that 
he  worked  for  witness  "about  five  years  ago," 
which  was  more  than  two  years  before  the 
alleged  larceny  of  the  cow.  He  was  asked 
this  question  :  "Well,  can  be  read  and  write?" 
Instead  of  answering  the  question,  "Tes" 
or  "No,"  the  witness  narrated  a  past  occur- 
rence that  took  place  between  himself  and 
defendant  some  five  years  previous.  Involv- 
ing the  declaration  of  defendant  that  he 
could  not  sign  his  name  at  that  time,  which 
was  excluded,  on  motion,  by  the  court.  If 
this  ruling  was  error,  it  was  harmless,  for 
the  reason  that  this  witness  subsequently 
testified  substantially  that  defendant  could 
not  sign  his  name. 

The  guilt  of  defendant  upon  the  charge 
alleged  in  the  Indictment,  was  clearly,  under 
the  testimony,  one  for  the  jury.  Therefore 
charge  1,  requested  by  defendant,  was  prop- 
erly refused. 

Charge  2,  refused  to  defendant,  was  also 
properly  refused.  Under  the  testimony  there 
was  a  conflict  as  to  the  flesh  marks  of  tlie 
cow  alleged  to  have  been  stolen.  This  charge 
would  have  required  an  acquittal  of  defend- 
ant, although  the  jury  may  have  believed 
beyond  a  reasonable  doubt  that  he  stole  the 
cow,  though  they  may  not  have  believed  be- 
yond a  reasonable  doubt  that  her  color  was 


"black   or  a   black-brown,"   as  asserted   in  ' 
the  charge.    There  were  other  marks  of  her 
Identification  besides  that  of  the  color  of  her 
hair. 

The  overruling  of  defendant's  motion  for 
a  new  trial  is,  of  course,  not  revisable. 

Affirmed. 

DOWDELL,  ANDERSON,  and  McCLEL- 
LAN,  JJ.,  concur. 

OM  AU.  527) 

LOUISVILLE  &  N.  R.  CO.  ▼.  VANSANT. 
(Supreme  Court  of  Alabama.    Jan.  14,  1909.) 

1.  Raiiaoaob  (I  344*)— Cbossino  Accioents 

— Actions  fob  Injubies— Complaint— Sof- 

FICIENCT     OF     AlXEOATIONS  —  FBIOHTININO 

A  complaint  alleged  that  it  was  necessary 
for  plaintiff  to  drive  past  a  railroad  hand  car 
negli^ntly  placed  in  a  public  road  at  a  railroad 
crossing;  by  the  compajay  through  its  serrantx, 
and  that  his  horse  became  frightened  at  it,  so 
that  his  baggy  wheel  struck  the  car  which  con- 
tained tools,  dinner  buckets,  etc,  thereby  mak- 
ing an  UDOsual  noise,  which  frightened  the 
horse  and  caused  it  to  throw  plaintifT  from  the 
bug^.  Held,  that  the  action  was  for  injuries 
arismg  from  frighteniiLg  the  horse,  and  the  com- 
plaint was  defective  in  not  alleging  that  the 
hand  car  was  an  object  calculated  to  frighten 
horses. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  i  1107 ;  Dec.  Dig.  f  344.*] 

2.  Railboads  (I  344*)- Actions  fob  Injttbibb 
— Complaint  —  Sufficiency  of  Allkoa- 
TI0N9— Pboximate  Cause. 

The  complaint  in  an  action  again^it  a  rail- 
road company  for  injuries  caused  by  the  fright- 
ening of  plainptiS's  horse  by  a  hand  car  placed 
in  the  highway  by  defendant's  servants  Md  to 
sufficiently  allege  that  the  horse's  fright  and  the 
resulting  injuries  were  due  to  the  acts  of  de- 
fendant^ servants. 

[Ei.  Note.— For  other  cases,  sec  Railroads, 
Cent  Dig.  S  HOT :   Dec  Dig.  {  344.*) 

Appeal  from  Circuit  Court,  Calboun  Coun- 
ty:   A.  H.  Alston,  Judge. 

Action  by  John  W.  Vansant  against  the 
Louisville  &  NashTllIe  Railroad  Company. 
From  a  judgment  overruling  demurrers  to 
the  complaint,  defendant  appealed.  Revers- 
ed and  remanded. 

The  complaint  was  as  follows:  "Plaintiff 
claims  of  defendant  the  sum  of  $10,000  as 
damages,  for  that,  whereas,  heretofore  the 
defendant,  on  or  about  October  2,  1006,  was 
operating  a  railroad  for  the  transportation 
of  freight  and  passengers  for  hire  in  Cal- 
boun county,  Alabama,  and  at  a  point 
where  said  railroad  crosses  the  public  road 
near  Union  Church,  in  Calhoun  county,  Ala- 
bama, leading  from  Jadtsonvllle  to  Morrow- 
vllle,  there  was  a  railroad  embankment  about 
five  or  six  feet  high  and  about  ei^ht  feet 
wide.  Plaintiff  is  and  was  a  physician,  and 
while  proceeding  about  his  business  as  a 
physician,  and  driving  his  horse  and  buggy, 
he  came  to  the  place  where  said  public  road 
(which  is  and  has  been  a  public  road  for 
many  years)  crosses  said  railroad,  which  is 
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at  grade  with  said  public  road ;  and  plaintitr 
avers  that  defendant,  through  Its  agents, 
employes,  and  servants,  whose  names  are  un- 
known to  plaintiff,  but  known  to  defendant, 
bad  negligently  put  and  set  a  band  car  or 
lever  car  In  said  public  road,  not  on  the 
railroad  track,  but  in  said  public  road  near 
said  railroad  track.  PiaintifT  avers  tbat  it 
became  necessary  to  pass  said  band  car  or  lev- 
er car,  and  In  attempting  to  pass  said  hand 
car  or  lever  car  in  said  public  road,  which 
was  on  said  fill  or  embankment,  his  horse 
became  frightened  at  It,  and  shied  thereat, 
so  that  in  passing  It  the  rear  wheel  of  his 
buggy  struck  the  car,  which  contained  some 
tools  and  dinner  buckets,  and  thereby  made 
a  lot  of  unusual  noise,  which  frightened 
said  horse  the  more.  The  said  horse  then 
Jumped,  throwing  plaintiff  from  the  buggy, 
inflicting  many  painful  wounds.  In  this: 
[Here  follows  the  catalogue  of  his  Injuries.] 
Plaintiff  further  avers  that  by  reason  of  said 
negligence  of  said  railroad  as  aforesaid  he 
was  injured  as  aforesaid.  [Here  follows  a 
lot  of  special  damages.]" 

The  following  demurrers  were  filed  to  this 
complaint:  "(1)  It  Is  not  averred  that  said 
hand  car  or  lever  car  was  an  object  which 
is  calculated  to  frighten  horses.  (2)  It  Is  not 
averred  that  plaintiff's  injuries  were  the  di- 
rect or  proximate  result  of  the  negligence  of 
defendant's  employ^  In  placing  said  car 
in  said  road.  (3)  For  that  it  appears  from 
said  count  that  plalntHTs  injury  was  the 
direct  result  of  his  horse  becoming  fright- 
ened. (4)  For  that  it  appears  that  the  plain- 
titTs  injuries  were  the  direct  and  proximate 
result  of  his  said  horse  jumping." 

The  second  count  was  the  same  as  the 
first,  except  that  it  charged  gross,  Instead 
of  simple,  negligence.  The  same  demur- 
rers were  assigned  to  it 

Knox,  Acker  &  Blackmon,  for  appellant 
Willett  &  Willett  for  appellee. 

DBNSON,  J.  The  plaintiff  claims  damages 
from  the  defendant  for  personal  Injuries 
suffered  by  plaintiff,  consequent  upon  the 
alleged  negligence  of  defendant's  servants 
in  placing  a  band  car  In  a  public  highway 
near  defendant's  railroad  track  thereby 
causing  plaintiff's  horse  to  become  frightened 
and  to  jump,  throwing  plaintiff  from  his 
Iniggy  and  Infiictlng  serious  personal  Injuries 
upon  him.  The  complaint  is  attacked  by 
demurrer,  upon  the  ground  that  it  fails  to 
aver  that  the  car  was  an  object  calculated 
to  frighten  horses.  Whether  or  not  the  com- 
plaint is  subject  to  this  demurrer  depends 
upon  what,  according  to  its  averments,  con- 
stitutes the  cause  of  action.  The  theory  of 
constmctlon  out  of  which  the  demurrer 
grows  Is  that  the  complaint  alleged  that 
piaintifTs  injury  arose  from  the  fright  of 
the  horse  as  Its  proximate  cause,  whereas 
the  construction  contended  for  by  the  plain- 
tiff Is  that  the  complaint  shows  that  the 
placing  of  the  car  in  the  highway  constituted 


a  public  nuisance  per  se,  that  this  was  un* 
lawful  and  wrongful,  and  the  complaint 
counts  for  recovery  on  this  wrongful  act  of 
the  defendant  as  the  iH-oximate  cause  of  the 
Injury. 

There  can  be  no  doubt  that  plalntUTa 
contention  should  be  allowed  to  prevail,  and 
the  authorities  relied  on  by  him  would  be 
In  point  if  the  cause  of  action  had  been  tbat 
piaintifTs  horse  stimibled  over  the  obstruc- 
tion In  the  highway  and  thereby  caused 
plaintiff's  injuries,  or  that  the  buggy  came 
in  contact  with  the  obstruction,  causing 
plaintiff  to  be  thrown  from  the  buggy,  and 
thereby  to  sustain  the  injuries  complained 
of.  But  these  are  not  the  averments.  Tbey 
are:  "Plaintiff  avers  that  It  became  neces- 
sary to  pass  said  hand  car,  and  in  attempt- 
ing to  pass  said  hand  car  In  said  public  road, 
which  was  on  said  fill  or  embankment  his 
horse  became  frightened  at  It  and  shied 
theijeat  so  that  In  passing  It  the  rear  wheel 
of  his  buggy  struck  the  hand  car,  which 
contained  some  tools  and  dinner  backets, 
and  thereby  made  a  lot  of  unusual  noise, 
which  frightened  the  horse  more.  The  said 
horse  then  jumped,  throwing  plaintiff  from 
the  buggy.  Inflicting  very  painful  wounds," 
etc.  So  far  as  the  complaint  shows,  there 
was  ample  space  left  for  plaintiff's  vehicle 
to  pass  safely  while  the  car  was  in  the  road; 
and  If  we  might  look  to  the  evidence  in  this 
respect  we  would  see  that  the  plaintiff  bad 
very  recently,  before  the  accident  occurred, 
passed  along  while  the  car  was  in  the  road, 
and  that  It  was  on  his  return  trip  that  the 
horse  became  frightened  and  caused  his  in- 
Jury. 

The  case,  in  regard  to  the  question  under 
discussion,  is  In  legal  contemplation  not  dis- 
tinguishable from  that  of  Northern  Alabama 
Railway  v.  Sides,  122  Ala.  594,  26  South.  116, 
and  on  the  authority  of  that  case,  as  well 
as  upon  the  foregoing  considerations,  the 
court  Is  of  the  opinion  that  the  cause  of  ac- 
tion counted  on  In  the  complaint  arose  from 
the  fright  of  the  horse;  and  as  we  cannot 
judicially  know  that  the  hand  car  was  an  ob- 
ject calculated  to  frighten  horses,  it  should 
have  been  averred  in  the  complaint  For  the 
lack  of  such  averment  the  demurrer  should 
have  been  sustained.  Northern  Alabama  Rail- 
way Co.  V.  Sides,  supra ;  Elliott  on  Roads  & 
Streets,  448,  449 ;  Cleveland,  etc..  Go.  v.  Wy- 
nant  114  Ind.  525,  17  N.  B.  118,  5  Am.  St 
Rep.  644,  649;  Agnew  v.  City  of  Comma, 
55  Mich.  428,  21  N.  W.  873,  64  Am.  Rep.  383 ; 
Piollet  V.  Simmers,  106  Pa.  96,  51  Am.  Rep. 
496 ;  Ayer  v.  City  of  Norwich,  89  Conn.  376, 
12  Am.  Rep.  396;  Pittsburg,  etc.,  Co.  v.  Tay- 
lor, 104  Pa.  306,  49  Am.  Rep.  680;  Cairn- 
cross  ▼.  Village,  78  TV  18.  66,  47  N.  W.  13,  10 
L.  R.  A.  473;  Card  v.  Oity  of  Bllswortb,  65 
Me.  547,  20  Am.  Rep.  722;  Lynn  v.  Hooper, 
93  Me.  46,  44  AU.  127,  47  L.  R.  A,  752. 

In  view  of  the  foregoing  considerations, 
it  Is  unnecessary  to  discuss  the  rulings  of 
the  court  on  the  demurrers  to  the  defendant'! 
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pleaB  or  Its  mliogs  on  the  admissibility  of 
evidence. 

The  facts  averred  In  tbe  complaint  show, 
with  sufficient  cwtalnty  to  warrant  tbe  legal 
conclusion,  tbat  the  fright  of  the  boise  and 
tbe  consequent  Injuries  were  due  to  tbe  acts 
of  defendant's  servants;  bence  tbe  other 
grounds  of  demurrer  to  tbe  complaint  were 
properly  overruled. 

For  tbe  error  pointed  out,  tbe  Judgment  is 
reversed,  and  the  cause  remanded. 

Reversed  and  remanded. 

SIMPSON.  ANDERSON,  and  McCLBL- 
LAN,  JJ.,  concnr. 


on  Ala.  108) 
STATE!  ez  reL  ATTORNBT  GBNBRAL  v. 
LOUISVILLE  &  N.  R.  CO.  et  el. 

(Supreme  Conrt  of  Alabama.     June  18,  1908. 
On  Rehearing,  Jan.  14,  1909.) 

1.  MUHIOIPAI.    COBPOBATIONB    (8    682*)  —  Va- 

OATino  Stbeets— PowBB  OF  CrrY. 

A  city  cannot,  unless  specially  authorised 
by  the  Legislature,  permit  obstruction  of  a 
ttreet  by  a  depot  extending  across  It; 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  1467;  Dec.  Dig.  { 
882.*] 

2.  MUNlCrPAL  COBPOBATIONS  (J  C57*)— Vacat- 

U(o  Stkeets — PowEB  or  Leoislatttbk. 
The  Legislature  can  vacate  a  street  where 
it  crosses  a  railroad  and  allow  a  depot  to  be 
erected  there;    and  it  can  delegate  to  the  city 
the  power  to  do  this. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  {  657.*] 

8.  MUKICIPAI.  COEPOBATIORS  (8  657*>— Vacat- 

IHO  Stbekts — Statutes. 

Act  Dec.  10,  1900  (Laws  190(M)1,  p.  238), 
providing  that  all"  grants,  rights,  privileges, 
«nd  frandiises,  which  the  city  coanal  of  M.  has 
heretofore  granted  "or  attempted  to  grant"  to 
any  railnno  company,  and  which  have  been  ac- 
cepted and  utilized  for  railroad  purposes,  be  and 
the  same  are  hereby  legalized,  ratified,  and  con- 
firmed, covers  the  act  of  the  city  council  in  at- 
tempting to  vacate  a  street  where  it  crosses  a 
ntilroad,  and  to  give  to  the  railroad  company 
right  to  occupy  it  with  a  deiwt. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Dec  Dig.  {  657.*] 

4.  MxmlOIFAI.  COBPOBATIONB  (S  76*)— Vaoat- 

ma  Streets— V AMD ating  Acts. 

The  Legislature  can  legalize  the  void  act  of 
a  dty  coondl  in  attempting  without  authority 
to  grant  a  railroad  power  to  occupy  with  a  de- 
pot a  street  where  it  crosses  the  track. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  181;  Dec.  Dig.  § 
76.*] 

Sk  STATiTnM  (I  112*)— Srwoia  Subject. 

Act  Dec  10,  1900  (Laws  1900-4)1,  p.  239), 
providing  that  all  grants,  rights,  privileges,  and 
franchises  which  the  city  council  of  M.  has  here- 
tofore granted  or  attempted  to  grant  to  any  rail- 
road company,  and  whidi  have  been  accepted 
and  utilized  for  railroad  purposes,  be  and  the 
sanae  are  hereby  legalized,  ratified,  and  confirm- 
ed, does  not  contain  more  than  one  subject,  in 
violation  of  the  Constitution. 

rE>d.  Note.— For  other  cases,  see  Statutes,  Dec 
Dig.  I  112.*] 


Appea]  from  City  Court  of  Montgomery; 
A.  D.  Sayre,  Judge. 

Suit  by  the  State,  on  tbe  rtiatlon  of  tbe 
Attorney  General,  against  tbe  Louisville  & 
Nashville  RaUroad  Company  and  others. 
Judgment  for  defendants,  and  relator  ap- 
peals.   Affirmed. 

Alexander  M.  Oarber,  Atty.  Oen.,  Marks  ft 
Sayre,  Rusbton  &  Coleman,  H.  F.  Reese,  and 
S.  H.  Dent,  Jr.,  for  appellant  George  W. 
Jones  and  Knox,  Acker  ft  Blackmon,  for  ai>- 
pellees. 

HARALSON,  J.  1.  Tbe  questions  present- 
ed on  this  appeal  are,  first,  whether  the  city 
council  of  Montgomery  had  tbe  power,  under 
its  charter,  to  authorize  the  obstruction  of 
Lee  street  in  said  dty,  by  tbe  erection  there- 
on, at  tbe  foot  of  said  street,  of  the  freight 
depot  of  tbe  Mobile  ft  Montgomery  Railway 
Company  or  of  tbe  Louisville  &  Nashville 
Railroad  Company — tbe  latter  being  the  les- 
see of  tbe  first  named  railroad  company — 
which  depot  extends  entirely  across  said 
street  at  Its  foot;  and,  second,  if  It  did  not 
have  such  authority,  whether  tbe  act  of  tbe 
Legislature  of  December  10,  1900  (Laws  1900- 
01,  p.  239),  "to  ratify,  legalize  and  confirm 
all  grants,  rights,  privileges,  and  franchises, 
heretofore  granted  or  attempted  to  be  grant- 
ed to  railroads  by  tbe  dty  council  of  Mont- 
gomery," was  constitutionally  enacted,  and 
if  so,  if  it  cured  and  vitalized  such  lack  of 
authority,  and  rendered  tbe  action  of  tbe  dty 
council  In  granting  the  right  to  obstruct  said 
street  valid,  as  though  tbe  dty  bad  such  au- 
thority under  Its  charter,  in  tbe  beginning. 

Tbe  conrt  below  held,  tbat  such  authority 
In  the  city  did  not  exist  under  its  charter, 
and  from  such  want  of  authority,  tbe  act  of 
the  dty  granting  that  right  was  void,  but 
that  tbe  legislative  enactment  of  December 
10,  1900,  was  validly  enacted,  and  cared  tbait 
defect  or  want  of  authority  and  rendered  tbe 
contract  of  the  city  with  tbe  railroad  com- 
panies valid  and  binding. 

2.  As  to  tbe  first  of  these  propositions.  It  Is 
scarcely  necessary  to  enter  upon  Its  consid- 
eration, since  tbe  question  is  so  well  settled 
by  tbe  dedslons  of  this  court,  and  of  other 
Jurisdictions,  and  by  the  text  writers. 

Tbe  question  received  consideration  at  our 
bands  In  tbe  case  of  Douglass  v.  City  Council 
of  Montgomery,  118  Ala.  599,  24  South.  745, 
43  L.  R.  A.  376,  where  it  was  held,  tbat  mu- 
nicipal corporations  hold  title  to  streets,  pub- 
lic squares,  and  parks,  In  trust  for  tbe  pub- 
lic, and  when  lands  have  been  dedicated  for 
such  purposes,  tbe  municipality  has  no  power, 
unless  specially  authorized  by  the  Legislature, 
to  sell  sncb  lands  for  its  own  benefit,  or  to 
appropriate  them  for  the  use  and  benefit  of 
private  persons  or  corporations,  or  In  any 
way  divert  them  from  tbe  uses  to  which  they 
were  originally  dedicated.  Webb  v.  Demopo- 
11s,  95  Ala.  116,  13  South.  289,  21  L.  R.  A. 


•For  otlur  easM  h«  uune  toplo  and  notion  NUMBER  in  Dec.  ft  Am.  Dlga.  1107  to  data,  t  Baportar  Indazaa 


Digit 


zedbyV^OOgle 


392 


48  SOUTHERN  REPORTER. 


(Ala. 


62;  2  Dillon  on  Munlc.  Corp.  {(  6T5,  650;  15 

A.  &  E.  Eucy.  Law  (Ist  Ed.)  1064;  17  A.  & 

B.  Ency.  Law  (Ist  Ed.)  417. 

It  Is  not  pretended  that  the  city  council 
had  any  authority  in  Its  charter  to  dispose 
of  this  street  in  the  manner  it  did,  or  to  abol- 
ish it,  and  under  the  authorities,  its  attempt 
to  do  so  was  unauthorized  and  void.  This 
is  practically  admitted  in  the  necessity  which 
was  supposed  to  exist,  to  hare  the  Legisla- 
ture, by  the  curative  act  of  December  10, 
1900,  validate  said  unlawful  procedure  on  the 
part  of  the  city  council.  Without  this  enact- 
ment, the  contract  of  the  city  with  these  cor- 
porations, of  date  June  20,  1806  (fTxblblt  A  to 
the  bill),  would  fall  of  its  own  weight,  as 
being  unauthorized  and  void;  and  the  only 
question  and  the  one  more  seriously  argued 
by  counsel  on  both  sides,  is,  whether  the  said 
curative  act  of  the  Legislature  is,  for  any 
reason,  for  the  purposes  intended,  void. 

3.  The  act  of  the  Legislature  of  December 
10,  1900,  referred  to  herein  as  the  curative 
act,  the  title  to  which  we  have  hereinbefore 
set  out,  provides — following  the  caption — 
"that  all  grants,  rights,  privileges,  and  fran- 
chises, which  the  city  council  of  Montgomery 
has  heretofore  granted,  or  attempted  to  grant 
(italics  ours)  to  any  railroad  company,  and 
which  have  been  accepted  and  utilized  for 
railroad  purposes,  be  and  the  same  are  here- 
by legalized,  ratified  and  confirmed."  If  the 
contract  between  the  city  and  these  corpora- 
tions, of  date  June  20, 1^6,  made  any  grants, 
rights,  privileges,  and  franchises,  or  attempt- 
ed to  make  such.  It  Is  dlfiBcuIt  to  see  why  it 
was  not  referred  to,  and  covered  by,  this 
curative  act  The  contract  itself,  made  an 
exhibit  to  the  bill,  provides,  "that  said  build- 
ings, underpass  and  enclosures  may  be  con- 
structed as  herein  provided  for,  and  that 
Monlton  street  and  Lee  street  shall  terminate 
at  the  points  where  the  same  now  intersect 
with  the  property  of  the  Mobile  &  Montgom- 
ery Railway  Company,  and  that  the  parts  of 
said  streets  extending  beyond  where  the  same 
BO  intersect  said  property,  shall  be  discon- 
tinued and  abolished  as  streets,  or  any  part 
thereof,"  etc.  This  covered  Lee  street,  in 
which  the  depot  sought  to  be  removed  is  lo- 
cated. 

It  will  not,  and  cannot,  be  denied,  that  the 
Legislature  had  the  power  In  the  beginning, 
to  allow  the  dty  council  to  do  all  that  it  at- 
tempted to  do  In  Its  contract  with  these  cor- 
porations. 

In  Mobile  &  Montgomery  Railway  Co.  v. 
A.  M.  RaUway  Co.,  116  Ala.  66,  23  South.  60, 
It  is  said :  "It  seems  to  be  well  settled,  that 
the  Legislature  has  the  power,  generally,  to 
vacate  a  street  in  a  city,  and  may  delegate 
this  power  to  the  municipal  authorities.  El- 
liott on  Roads  &  Streets,  661,  663,  and  au- 
thorities cited." 

Mr.  Dillon,  on  the  same  subject,  says: 
"The  Legislature  has  power  to  determine 
when  and  where  streets  shall  be  construct- 


ed, their  width  and  mode  of  Improvement, 
and  its  action  thereon  cannot  be  reviewed  by 
the  courts,"  and  further,  "And  it  may  be  here 
observed,  that  whatever  the  Legislature  may 
authorize  to  be  done  is  of  course  lawful,  and 
of  such  acts,  done  pursuant  to  the  authority 
given,  it  cannot  be  predicated  that  they  are 
nuisances;  if  they  were  such  without,  they 
cease  to  be  nuisances  when  having  the  sanc- 
tion of  a  valid  statute.  Aa  respects  the  pub- 
lic or  municipalities,  there  is  no  limit  upon 
the  power  of  the  Legislature  as  to  the  uses 
to  which  streets  may  be  devoted."  2  Dillon 
on  Munlc.  (3orp.  (3d  Ed.)  656,  657. 

What  the  Legislature  may  lawfully  do  In 
the  first  Instance,  It  may  ratify  after  the 
thing  has  been  done,  if  no  contract  or  prop- 
erty rights  are  Involved.  Lovejoy  v.  Beeson. 
121  Ala.  605,  25  South.  599. 

The  act  of  1900,  as  has  been  before  stated, 
purported  to  validate,  and  did  validate,  "all 
grants,  rights,  privileges,  and  franchises, 
which  the  city  council  of  Montgomery  baa 
heretofore  granted  (if  valid)  or  attempted  to 
grant  (if  invalid)  to  any  railroad  company, 
which  have  been  accepted  and  utilized  for 
railroad  purposes."  Conceding  that  the  con- 
tract ordinance  was  Invalid,  it  was  certainly 
an  attempt  to  confer  the  rights  and  privileges 
referred  to  in  it.  As  was  well  said  by  coun- 
sel for  defendants  In  argument:  "After  every 
refinement  of  reason  has  been  exhausted,  it 
will  be  impossible.  It  seems  to  us,  for  any 
one  to  read  the  act  approved  December  10, 
19<X),  in  connection  with  the  contract  ordi- 
nance approved  June  20,  1896,  and  fall  to  see 
that  the  Legislature  Intended  to  rattfy,  legal- 
ize and  confirm  the  right  of  appellees  to  oc- 
cupy and  use  a  portion  of  Lee  street,  for 
depot  purposes.  The  learned  judge  in  the 
court  below  took  this  view,  and  we  think  tills 
court  can  reach  no  other  conclusion. 

4.  But  It  is  said  and  urged,  that  the  Leg- 
islature cannot  legalize  a  void  act,  and  that 
the  contract  ordinance  being  void  for  lack 
of  power  In  the  municipality  to  enter  Into  it, 
the  act  of  the  Legislature  of  1900  is  without 
force. 

In  8  Cyc.  1024,  supported  apparently  by  a 
great  many  adjudged  cases,  it  is  said:  "A 
statute  is  valid  which  ratifies  the  action  of 
a  municipality  or  its  oflJcers  (which  action 
Is  void  because  Informal  or  in  excess  of  pow- 
ers) in  doing  some  act,  making  some  contract, 
contracting  some  debt,  or  making  some  con- 
veyance, provided  the  Legislature  could  origi- 
nally have  conferred  such  power,  or  have  dis- 
pensed with  such  formality."  '  Oooley  on  Tax- 
ation, 229;  Grim  v.  School  District,  57  Pa. 
433,  98  Am.  Dec.  237. 

In  the  case  of  State  of  Pennsylvania  v. 
Wheeling  Bridge  Co.,  13  How.  518,  14  L.  Ed. 
249,  8.  a  18  How.  421,  15  L.  E>1.  435,  the 
bridge  constructed  over  the  Ohio  river,  a 
public,  navigable  stream,  was  by  the  Su- 
preme Court  of  the  United  States  held  to  be 
both  a  public  and  private  nuisance,  and  by 
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decree  It  was  ordered  to  be  abated  and  re- 
moved. Subsequently,  an  act  of  Congress 
was  passed,  to  render  lawful  the  mainte- 
nance of  the  bridge  in  its  then  condition. 
Tbe  Legislature  of  Virginia  conferred  full 
authority  to  erect  and  maintain  the  bridge, 
subject  to  the  power  of  Congress  to  regulate 
the  navigation  of  the  river.  The  same  case, 
after  the  passage  of  the  act  of  Congress  le- 
galizing it,  again  went  before  the  Supreme 
Court,  and  the  court  held,  that  whereas  the 
construction  and  maintenance  of  the  bridge, 
before  the  passage  of  the  act  of  Congress, 
was  unlawful  and  a  public  nuisance  (and 
therefore  void),  it  could  not,  after  that,  be 
abated,  but  might  be  maintained.  Allison  v. 
Corker.  67  N.  J.  Law,  600,  52  Atl.  362,  60 
L.  B.  A.  664;  Perry  v.  N.  O.  &  M.  R.  Co., 
S5  Ala.  41S,  28  Am.  Rep.  740;  1  DUlon  on 
Mun.  Corp.  (3d  Ed.)  {  79,  and  notes. 

Our  own  decisions  are  apparently  to  the 
same  effect.  Lockhart  v.  Troy,  48  Ala.  579; 
Lovejoy  v.  Beeson,  supra ;  Hewlett  v.  (Tamp, 
115  Ala.  499,  502,  22  South.  137. 

5.  But  counsel  for  the  state  contend,  that 
the  cnrative  act  is  nnconstitutional,  on  the 
ground,  that  it  contains  more  than  one  sub- 
ject 

"The  Constitution  requires  that  only  one 
subject  should  be  embraced  (in  an  act),  and 
that  it  should  be  described  in  the  title.  'Sub- 
ject' is  a  very  indefinite  word.  A  phrase 
may  state  the  subject  in  a  very  general  or 
indefinite  manner,  or  with  minute  particu- 
larity. The  subject  of  laws  with  such  titles 
as  the  following:  "To  adopt  a  penal  code," 
■^0  adopt  the  common  law  of  Ehigland  in 
part,"  "To  adopt  a  code  of  laws,"  "To  ratify 
the  by-laws  of  a  corporation" — would  be  ex- 
pressed in  a  very  general  way,  and  very  lit- 
tle Imowledge  of  the  specific  prorlsions  of 
the  laws  could  be  gleaned  from  the  title; 
yet  it  would  nevertheless  be  true  that  the 
subject  was  described  in  the  title."  Ex  parte 
Pollard,  40  Ala.  98. 

A  special  statute  which  prohibited  the  sale 
of  spirituous  liquors  within  a  specified  dis- 
tance of  two  churches  in  different  counties,  is 
not  violative  of  the  provisions  of  the  Con- 
stitution against  each  law  containing  but 
one  subject.  The  subject  of  the  act  was  de- 
clared to  be  single  and  related  only  to  retail- 
ing spirituous,  vinous  or  malt  liquors,  and 
tliat  the  clause  of  the  Constitution  is  not 
violated  by  any  legislative  act  having  vari- 
ous details  pertinent  and  germane  to  the  gen- 
eral subject.  Block  v.  State,  66  Ala.  495; 
Tatnm  v.  State,  82  Ala.  5,  2  South.  531 ;  Hare 
V.  Kennerly,  83  Ala.  608,  8  South.  683. 

The  title  of  an  act  may  be  very  general — 
as  was  said  In  Ballentyne  v.  Wlckersham, 
75  Ala.  636 — and  need  not  specify  every 
clanse  In  the  statute.  Sufficient  if  they  are 
all  referable  and  cognate  to  the  subject  ex- 
pressed. When  the  subject  is  expressed  in 
general  terms,  everything  necessary  to  make 
a  complete  enactment  in  regard  to  it,  or 
which  results  as  a  complement  to  the  thought 


contained  in  the  general  expression,  is  in- 
cluded in  and  authorized  by  It.  Bell  v.  State, 
115  Ala.  89,  22  South.  453;  Lockhart  v.  Troy, 
48  Ala.  584. 

"The  degree  of  particularity  which  must  be 
used  in  the  title  rests  in  legislative  discre- 
tion, and  Is  not  defined  by  the  Constitution. 
There  are  many  cases  where  the  subject 
might  with  great  propriety  be  more  specifi- 
cally stated,  yet  the  generality  of  the  title 
will  not  be  fatal  to  the  act.  If  by  fair  intend- 
ment It  can  be  connected  with  It"  State  v. 
Town  of  Union,  33  N.  J.  Law,  350;  Sbeppard 
V.  Dowllng,  127  Ala.  1,  28  South.  791,  85 
Am.  St  Bep.  68;  State  v.  Street,  117  Ala. 
203,  23  South.  807. 

Nothing  more  need  be  said  to  rebut  the 
contention  of  appellant's  counsel  on  this  ques- 
tion. It  cannot  l>e  sustained.  Binding  no 
error  below,  the  Judgment  of  the  city  court 
must  be  affirmed. 

Affirmed. 

SIMPSON,  DBNSON,  ANDERSON,  and 
McCLELLAN,  JJ.,  concur.  TYSON,  a  J., 
and  DOWDBLL,  J.,  not  sitting. 

On  Rehearing. 

DENSON  and  McCLELLAN,  JJ.,  while 
concurring  in  the  conclusion  reached  in  the 
opinion  of  Justice  HARALSON,  do  not  com- 
mit themselves  to  the  breadth  of  the  state- 
ments made  therein,  since  the  bill — exhibited 
by  the  state,  on  relation  of  the  Attorney  Gen- 
eral— is  directed  to  the  removal  of  an  <ib- 
structlon  from  an  alleged  public  highway, 
and  does  not  necessarily  involve  the  deter- 
mination of  the  constitutionality  of  the  act 
of  December  10,  1900,  in  respect  of  the  tak- 
ing, injury,  or  destruction  of  private  prop- 
erty within  the  protection  of  section  7,  art 
14,  of  the  Ck>nstitution  of  1875. 

ANDERSON,  J.  While  I  concur  In  the 
conclusion  reached  in  this  case,  I  do  not  wish 
to  indorse  all  that  Is  said  in  the  opinion. 
The  Legislature  had  the  right  to  authorize 
the  city  to  vacate  the  street,  but  not  to  au- 
thorize it  to  convey  or  license  the  use  there- 
of for  the  purposes  indicated  In  the  ordi- 
nance, unless  the  city  owned  the  fee.  If  the 
city  merely  enjoyed  the  easement,  and  did 
not  own  the  fee,  it  could  only  surrender  its 
easement  by  vacating  said  street  under  the 
authority  of  the  Legislature,  and  this  would, 
of  course,  be  subject  to  the  rights  of  the 
abutting  owners,  under  section  235  of  the 
Constitution  of  1901  (section  7  of  Constitu- 
tion of  1875).  Allies  v.  Southern  Railway 
0>.,  45  South.  234.  Therefore,  in  the  absence 
of  ownership  of  the  fee  by  the  city,  it  could 
only  be  authorized  to  vacate  the  street  which 
was  all  that  Its  said  ordinance  amounted  to 
and  all  that  the  cnrative  act  could  ratify. 
I  think,  however,  that  what  the  dty  did,  not- 
withstanding more  was  attempted,  amounted 
to  a  vacation,  and  that  it  was  germane  to 
the  subject  as  expressed  in  the  title  of  the 
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act  and  dealt  with  In  the  body,  and  that  said 
act  operated  as  a  ratification  of  said  Taca- 
tlon. 


(158  Ala.  8«) 

STATE  ex  rel.  MOORE  ▼.  WALDROP  et  ol. 

(Supreme  Court  of  Alabama.     Jan.  12,  1009.) 

1.  Quo  Wabbanto  (S  55*)— Retubn— Bubden 
OF  Proof. 

Act  Aug.  18,  1907  (Gen.  Laws  1907,  p. 
892),  known  as  the  "Municii>al  Code  Act,"  re- 
lating to  the  organization  and  government  of 
cities,  provides  in  section  199  that  the  then  exist- 
ing officers  of  the  city  shall  continue  to  bold 
Office  until  the  time  fixed  therein  for  their  term 
to  expire,  etc.  Held,  that  where  an  application 
for  quo  warranto  to  determine  the  right  to  mem- 
bership in  the  board  of  education  showed  that 
relators  were  lawfully  entitled  to  bold  the  ofiice 
when  respondents  were  elected  by  the  council  of 
a  city  which  had  adopted  such  act,  and  aver- 
red uat  respondents  had  usurped  such  office, 
the  burden  was  on  respondents  to  show  a  clear 
title  to  the  office,  though  the  application  did 
not  aver  the  precise  date  when  relators  were 
elected,  nor  their  term*  of  office  and  the  date  of 
expiration  thereof. 

lEd.  Note.— For  other  cases,  see  Quo  War^ 
ranto.  Cent  Dig.  {  63 ;  Dec.  Dig.  b  55.*] 

2.  Quo  Wabbanto   (8  55*)  —  Retubn  —  Prb- 

SUMPTIONS. 

Where  an  application  for  quo  warranto  to 
determine  respondents'  right  to  membership  in 
a  city  board  of  education  showed  that  relators 
were  lawfully  meml>ers  of  the  lx>ard  on  March 

3.  1908,  when  the  city  elected  to  reorganize  un- 
der Act  Aug.  13,  1907  (Gen.  Laws  1907,  p. 
790),  known  as  the  "Municipal  Code  Act,"  and 
providing  for  the  government  of  cities,  and  when 
respondents  were  elected  by  the  city  council, 
and  the  return  did  not  show  the  terms  and  ex- 
piration of  terms  of  office  of  relators,  the  court 
was  authorized  to  assume  that  relators'  term 
had  not  expired  when  respondents  were  elected. 

[Ed.  Note.— For  other  cases,  see  Quo  War- 
ranto, Cent  Dig.  {  63;  Dec.  Dig.  (  55.*] 

3>  MuNiCEPAi,  C0BPOBATI0N8  (8  211*)— Of- 
fices —  BoABo  OF  Education  —  Election— 
Time 

Though    Act   Aug.   13,    1907    (Oen.   Laws 

1907,  pp.  790,  875),  known  as  the  "Municipal 
Code  Act,"  relating  to  the  organization  and  gov- 
ernment of  Cities,  provides  in  section  169  that 
at  the  first  regular  meeting  of  the  council  in 
April,  or  as  soon  thereafter  as  may  be  practica- 
ble, the  council  shall  elect  the  members  of  the 
board  of  education,  this  refers  to  April,  1909, 
since  section  2  po8tix>nas  the  going  into  effect  of 
the  act  generally  until  the  officers  elected  at 
the   general   municipal   election    in    September, 

1908,  enter  on  the  discbarge  of  their  several 
official  functions ;  and  hence  an  election  by  the 
city  council  in  April,  1908,  of  memben  of  the 
board  was  unauthorized. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |  568;  Dec.  Dig.  8 
211.*] 

4.  Municipal  Cobpobations  (8  211*)  —  Of- 
FicE8^BoABD  OF  Education. 

Since  section  199  of  Act  Aug.  13,  1907 
(Oen.  Laws  1907.  p.  882),  known  as  the  "Mu- 
nicipal Code  Act,  relating  to  the  organization 
and  government  of  cities,  provides  for  the  elec- 
tibn,  by  a  city  coming  in  nnder  the  terms  of  the 
act,  of  only  such  officers  as  are  required  by  the 
act  and  are  not  provided  for  by  the  charter  of 
the  city,  where  members  of  the  board  of  educa- 
tion provided  for  by  Act  Fob.  11,  1891  (Laws 


1890-81,  p.  558),  which  operated  aa  an  amend- 
ment to  tat  charter  of  the  city,  were  in  office, 
there  was  no  authority  for  electing  a  new  board 
until  the  incumbents'  terms  had  expired. 

[EM.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  568;    Dec.  Dig.  S 

Appeal  from  City  Court  of  Bessemer;  Wil- 
liam Jackson,  Judge. 

Action  In  the  nature  of  quo  warranto  by 
the  State,  on  relation  of  T.  A.  Moore,  against 
R.  W.  Waldrop  and  others.  From  a  decree 
for  respondents,  relator  appeals.  Reversed 
and  remanded. 

Trotter  &  Odell,  for  appellant  Ben  Q. 
Perry,  for  appellees. 

DENSON,  J.  This  Is  a  statutory  action. 
In  the  nature  of  quo  warranto,  commenced 
for  the  purpose  of  ousting  from  membership 
in  the  board  of  education  of  the  dty  of  Bes- 
semer certain  individuals  named  In  ttae  ap- 
plication  as  respondents.  An  act  of  the  Oea- 
eral  Assembly,  approved  February  U,  1891 
(Laws  1890-91,  p.  658),  provided  for  a  "board 
of  education"  for  the  city  of  Bessemer  and 
prescribed  the  duties  thereof.  Under  tills 
act  all  the  persons  in  whose  Interest  the  ap- 
plication Is  made  In  this  cause,  were  duly 
elected;  and  they,  together  with  the  mayor, 
composed  the  board  of  education  of  the  city 
of  Bessemer,  as  constituted  and  existing  on 
the  dates  of  March  3,  1908,  and  April  21, 
1908.  The  return  or  answer  to  the  writ  In 
this  case  shows  that  on  the  3d  day  of  March, 
1908,  the  then  city  of  Bessemer,  by  an  ordi- 
nance passed  In  conformity  to  section  199  of 
the  act  known  as  the  "Municipal  Code  Act," 
approved  August  13,  1907  (Laws  1907,  p.  892), 
organized  Its  city  government  under  the  pro- 
visions of  that  act;  and  it  Is  further  averred 
In  the  return  that  on  the  21st  day  of  April, 
1908,  the  dty  council,  in  accordance  with  sec- 
tion 169  of  the  act  mentioned  (section  1349  of 
the  Code  of  1907),  proceeded  to  elect  and  did 
elect  the  respondents  members  of  the  board 
of  education,  and  that  they  bold  office  un- 
der said  election  and  by  virtue  of  that  sec- 
tion of  the  act  of  1907. 

Although,  upon  the  passage  of  the  ordi- 
nance as  provided  by  section  199  of  the  act 
of  1907,  the  city  government  became  organized 
under  the  provisions  of  the  act,  yet  that  sec- 
tion provides  that  "the  then  existinK  offices 
and  officers  of  said  dty  or  town  shall  continue 
to  exist  and  to  bold  such  offices  until  the  time 
fixed  herein  for  their  term  to  expire  as  pro- 
vided in  section  two  of  this  act"  Section 
1047,  Code  1907.  While  the  appltcatira  for 
the  writ  does  not  aver  the  precise  date  when 
the  members  of  the  old  board  of  education 
were  elected,  nor  show  the  term  of  their  of- 
fice and  the  dates  of  expiration  thereof,  yet, 
as  has  already  been  pointed  out,  It  shows 
they  were  lawfully  ottltled  to  hold  the  office 
of  members  of  the  board  of  education,  and 
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were  In  ofBce,  with  undisputed  right,  at  ttae 
time  of  the  iwBsage  of  the  ordinance  and 
when  the  respondents  were  elected  by  the 
city  council.  These  averments,  together  with 
the  averment-  that  ttae  respondents  have 
nsurped  and  are  now  unlawfully  holding  of- 
fice as  members  of  the  board  of  education, 
placed  upon  the  respondents  the  burden  of 
showing,  by  their  return  to  the  writ,  a  dear 
title  to  their  office.  This  they  have  attemp- 
ted to  do  only  in  the  manner  heretofore  stat- 
ed, and  have  not,  In  their  return,  undertaken 
to  show  the  terms  and  expirations  of  terms 
of  ofOce  of  the  persons  who  constituted  thu 
board  of  education  on  April  21,  1908,  the 
date  when  respondents  were  elected. 

Such  being  the  condition  of  the  record,  and 
such  the  nature  of  this  proceeding,  we  are 
authorized  to  assume  that  the  terms  of  office 
of  the  members  of  the  board  of  education 
bad  not  expired  when  the  ordinance  of 
March  3, 190S,  was  passed,  nor  when  the  elec- 
tion was  held  on  April  21,  1908,  and,  further, 
that  th^  were  holding  office  on  January  1, 
1908.  Therefore  under  section  2  of  the  act 
hi  question,  their  terms  of  office  were  con- 
tinned  at  least  until  the  first  Monday  In  Oc- 
tober, 1008,  and  they  were  entitled  to  hold 
until  that  date.  It  may  be  that  they  are  en- 
titled to  the  office  for  even  a  longer  period. 
It  is  true  that  section  160  of  the  act  provid- 
es that  "at  the  first  regular  meeting  of  the 
council  In  April,  or  as  soon  thereafter  as  may 
be  practicable,  at  any  regular  meeting,  the 
council  shall  elect  the  members  of  the  board 
of  education."  Manifestly,  this  refers  to 
April,  1909,  because  section  2  postpones  the 
going  Into  effect  of  the  act,  generally  until 
the  officers  elected  at  the  general  mimlclpal 
election  on  the  third  Monday  In  September, 
1908,  enter  on  the'  discharge  of  their  several 
official  functions.  And  section  199  of  the  act 
of  1907,  under  which  the  city  of  Bessemer  be- 
came organized  (which  section,  as  we  have 
held,  should  be  regarded  as  a  proviso  to  sec- 
tion 2  [Ward  v.  State  (Ala.)  45  South.  655]), 
provides  for  the  election,  by  a  city  coming 
in  under  its  terms,  of  only  such  officers  as 
are  reqtUred  by  the  act  and  are  not  provided 
for  by  the  charter  of  such  city  or  town,  thus 
Impliedly  prohibiting  the  election  of  any  of- 
ficer provided  for  by  the  charter  of  the  city. 

The  act  of  February  11,  1801,  operated  as 
an  amendment  to  the  charter  of  the  city 
(Cobb  T.  Vary,  120  Ala.  263,  24  South.  442; 
Caty  V.  Birdsong,  126  Ala.  632,  28  South. 
522);  and,  the  board  of  education  being  al- 
ready provided  for,  there  was  therefore  In 
this  instance  no  necessity  or  authority  for 
electing  the  respondents  members  of  the 
board.  There  were  no  vacandee.  Tliere  can 
be  no  doubt  that,  when  the  act  of  1907  be- 
comes effective  as  to  the  city  of  Bessemer 
in  respect  to  the  subject  of  board  of  educa- 
tion, it  will  repeal  the  provisions  of  the  act 
of  1881  on  that  subject    The  two  acts  are 


Inconsistent  In  many  rejects,  and  it  is  evi- 
dent the  Legislature  Intended  that  the  latter 
act  should  supersede  the  former.  City,  etc., 
V.  National,  etc.,  Oo.,  108  Ala.  886,  IS  South. 
816. 

It  must  follow,  from  what  has  been  said, 
that  the  return  to  the  writ  falls  to  show  in 
respondents  a  legal  right  to  membership  on 
the  board  in  question;  and  the  court  should 
have  80  held. 

Reversed  and  remanded. 

HARALSON,  SIMPSOI^  and  ANDER- 
SON, JJ.,  concur. 


(US  Ala.  179) 

POLTTINSKT  v.  STEWART. 

(Supreme  0>art  Of  Alabama.     June  IS,  1906. 

Rehearing  Denied  Feb.  S,  1909.) 

L  Account,  Action  or  (J  11*)— Bvidkmob— 

Account.  ' 

In  a  suit  on  an  assigned  verified  account, 
the  accoDDt  was  rendered  admissible  by  testi- 
mony that  the  items  were  taken  from  a  state- 
ment i;iven  witness  by  defendant's  boolckeeper  at 
defendant's  request,  regardless  of  wheti^er  it  was 
so  itemized  or  verified  as  to  be  self-proving,  an- 
der  Code  1896,  {  1804. 

[Bid.  Note.— For  other  cases,  see  Account,  Ao 
Hon  on.  Cent  Dig.  }  32;  Dec.  Dig.  f  ll.«) 

2.  Account,  Aohon  or  (5  11*)— Kvidknc»— 
ADinssiBiuxr. 

In  u  suit  on  an  assigned  verified  account, 
rendered  admissible  in  evidence  by  testimony 
that  tlie  items  were  taken  from  a  statement  giv- 
en witness  by  defendant's  bookkeeper  at  defend- 
ant's request,  the  fact  that  witness  changed  the 
account  after  it  was  first  verified  was  a  circum- 
stance to  be  considered  by  the  jury  in  weighing 
his  testimony;  but  it  did  not  affect  the  admis- 
sibility of  the  account. 

[Ed.  Note. — For  other  cases,  see  Account,  Ac- 
tion on.  Cent  Dig.  §  32 ;   Dec  Dig.  {  ll.t] 

8.  Account,  Action  or  (8  II*)— Evidence. 

That  plaintiff  could  not  swear  to  the  cred- 
its in  an  account  sued  on  did  not  render  it  in- 
admissible to  show  the  debts,  since  the  credits 
were  favorable  to  defendant,  who  could  not  com- 
plain that  plaintiff  did  not  swear  to  credits  vol- 
untarily allowed  him. 

[Ed.  Note. — For  other  cases,  see  Acconnt,  Ac- 
tion on.  Cent  Dig.  {  32;  Dec  IMg.  1 11.*] 

4.  Account,  Aoiior  or  ({  12*)— Vkbified  Ao- 

COUNTfr— FBOOF  of  SDIPUC  ACCOUNT. 

Suit  on  a  verified  account  does  not  preclude 
proof  as  in  simple  action  on  account 

[Eld.  Note. — For  other  cases,  see  Account  Ac- 
tion on.  Cent  Dig.  f  87 ;  Dec  Dig.  {  12.*] 

6.  AocouRT,  AonoH  on  ({  II*)— Vbbifikd  Ao- 

COUNTS— BVIDKNCK. 

An  account:  "Nov.  21,  1906.  To  amount 
for  ginning  26,116  lbs.  lint  cotton  at  .25  per 
hundred,  $62.^.  To  ginning  227.029  lbs.  Unt 
cotton  at  .30  per  hund.,  $671.08-^733.67."  fol- 
lowed by  an  amdavit  by  one  who  stated  that  he 
was  a  member  of  the  creditor  firm,  and  that  ue 
account  was  tme  and  correct  and  that's  sped- 
fied  sum  was  doe,  was  not  so  itemised  and  veri- 
fied as  to  be  self-proylng,  under  Code,  1896,  | 
1804,  providing  that  in  a  suit  on  an  account  an 
itemized  statement  of  the  account  verified  by 
the  affidavit  of  a  competent  wltaeHk  is  compe- 
tent evidence  of  the  correctness  of  the.  account 
I'Ei.  Note.T^or  other  cases,  see  Account  Ac- 
tion on.  Cent  Dig.  {  32 ;  Dec  Dig.  1 11.*] 
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Appeal  from  Circuit  Court,  Morgan  Coun- 
ty;  D.  W.  Speak€,  Judge. 

Suit  on  Terlfled  account  by  8.  E.  Stewart 
against  Abraham  Polytlnsky.  For  Judgment 
for  plaintiff,  defendant  appeals.  Beversed 
and  remanded. 

This  was  an  action  for  work  and  labor 
done  by  a  partnership  composed  of  Obar  A 
Holmes,  for  ginning  cotton,  witb  an  allega- 
tion that  the  account  had  been  transferred 
and  assigned  to  plaintiff.  The  fact  of  its 
▼erificatlon  was  indorsed  on  the  complaint. 
The  facts  are  sufficiently  stated  in  the  opin- 
ion of  the  coqrt  The  account  aa  Itemized  Is 
as  follows: 

A.  Polytlnsky,  Hartselle,  Alabama,  in  account 
of  Obar  &  Holmes,  SLPartnership,  composed  of 
William  Obar  and  J.  W.  Holmes.  Nov.  21,  1906. 
To  amount  for  Binning  25,116  lbs. 

lint  cotton  O  .25  per  hundred. . .  f  62  49 
To  ginning  227,029  lbs.  lint  cotton 
O  .80  per  hund. 67108 

$733  67 
itemized  credit,  amonnting  to  $378.38. 

State  of  Alabama,  Morgan  County. 

Personally  appeared  before  me,  R.  T.  Pucket, 
•  notary  public  in  and  for  said  county,  in  said 
state,  William  Obar,  who,  being  duly  sworn, 
deposes  and  says  that  he  is  a  member  of  the 
firm  of  Obar  &  Holmes,  a  partnership  composed 
of  William  Obar  and  J.  W.  Holmes,  and  that 
tfas  above  account  is  tme  and  correct,  and  that 
1356.19  is  due  therein  after  allowing  all  credits 
and  offsets  to  which  the  same  is  entitled. 

[Signed,  sw<»7i  to,  and  subscribed.] 

Then  follows  the  transfer  to  Stewart 
Charge  8  is  aa  follows:   "The  sworn  ana 
Itemized  account  offered  In  evidence  is  com- 
petent evidence  as  to  the  correctness  of  the 
account  sued  upon  in  this  case." 

Callahan  &  Harris,  for  appellant  John  R 
Sample,  for  appellee. 

ANDERSON,  J.  Conceding  that  the  ac- 
count offered  was  not  so  itemized  or  verlfled 
aa  to  become  self-proving,  under  section  1804 
of  the  Code  of  1896,  there  was  proof  suffi- 
cient to  authorize  its  going  to  the  Jury. 
The  witness  Obar  testified  that  the  "Items 
of  Indebtedness  as  appearing  In  the  account 
were  taken  from  a  statement  given  to  wit- 
ness by  the  bookkeeper  of  the  defendant 
Polytlnsky,  and  that  the  account  was  fur- 
nished by  the  bookkeeper  at  defendant's  re- 
'  quest"  This  evidence  was  clearly  sufficient 
aa  an  admission  by  the  defendant  to  render 
the  account  admissible.  The  fact  that  he 
dianged  the  account  after  the  first  verifica- 
tion was  a  circumstance  to  be  considered  by 
the  Jury  In  weighing  the  witness'  testimony, 
but  did  not  render  the  account  inadmissible, 
when  taken  In  connection  with  the  other  tes- 
timony of  the  witness.  Nor  did  the  fact  that 
the  witness  could  not  swear  to  the  credits 
on  tbe  account  prevent  Its  being  offered  to 
show  the  debits,  as  the  credits  were  favor- 
able to  tbt  defendant  who  could  not  com- 


plain that  the  plaintiff  did  not  swear  to 
credita  voluntarily  allowed  him.  Suing  on  a 
verified  account  does  not  preclude  proof  as  In 
simple  action  on  account  Sullivan  Timber 
Co.  V.  Brushagel,  lU  Ala.  .U4,  20  South. 
498. 

While  the  account  was  competent  in  con- 
nection with  the  other  evidence,  we  do  not 
think  that  it  was  so  itemized  and  verified  as 
to  become  self-proving,  under  the  statute,  and 
the  trial  court  erred  in  giving  charge  8  at 
the  request  of  the  plaintiff. 

The  evidence  as  to  the  nature  and  purposes 
for  which  the  account  was  transferred  Is 
rather  vague  and  uncertain,  and,  as  this  case 
must  be  reversed,  we  will  not  undertake  to 
decide  whether  or  not  the  suit  was  properly 
brought  in  the  name  of  the  present  plaintiff, 
as  the  evidence  as  to  the  transfer  and  owner- 
ship of  the  account  should  be  clearer  on  the 
next  trial. 

The  Judgment  of  the  circuit  court  Is  re- 
versed, and  the  cause  is  remanded. 

Reversed  and  remanded. 

TYSON,  C.  J.,  and  DOWDELL  and  SIMP- 
SON, JJ.,  concur. 


(151  Ala.  147) 
PABST  BRBWING  CO.  r.  ERDREICB 
BBOS.  ft  MARX. 

(Supreme  Court  of  Alabama.    Nov.  19,  1908. 
Rehearing  Denied  Feb.  6,  1009.) 

L  JunOMENT   (i  625*)  —  RECrrALS  —  COROLTT- 

BIVENESS. 

A  recital  in  a  Judgment  entry  that  the  trial 
was  had  on  issue  joined  on  defendant's  plea  of 
tender  is  conclusive,  and  excludes  all  presump- 
tion of  joinder  In  issue  of  any  other  plea. 

[Ed.  Note.— For  other  cases,  see  Judgment 
Dec.  Dig.  i  525.*] 

2.  Appeal  and  Ebbob  (|  1040*)  —  HAKifUisa 

EBBOB— OVEBBULINO   DEMTTBBEBS. 

An  error  in  overruling  demurrers  to  pleas 
afterwards  abandoned  is  harmless. 

[Eld.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  4104 ;  Dec  Dig.  t  104O.*1 

3.  Appeal  and  Bbbob  ({  934*)  — Review  — 
Pbesukptions. 

A  recital  In  a  judgment  entry  that  the  trial 
was  had  on  issue  joined  on  defendant's  plea  of 
tender  t>elng  conclusive  as  to  the  issues  upon 
which  the  case  was  tried,  to  uphold  the  judg- 
ment it  will  l>e  presumed  that  all  other  pleas 
were  withdrawn  or  abandoned. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  3777-3781;  Dec  Dig.  | 
934.*] 

Appeal  from  City  Court  of  Birmingham; 
O.  C  Nesmlth,  Judge. 

Action  by  the  Pat>st  Brewing  Company 
against  Erdreich  Bros,  ft  Marx  for  breach  of 
contract  and  assumpsit  From  a  Judgment 
for  defendants,  plaintiff  appeals.    Affirmed. 

The  complaint  sets  up  a  contract  between 
the  parties,  and  alleges  a  breach  thereof  and 
damages  in  the  sum  of  $2,000.  There  is  also 
a  count  for  an  account  due  in   the  same 
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amount  The  fourth  plea  Is  that  before  the 
bringing  of  the  suit  the  defendanta  tendered 
to  plaintiff  the  amount  due,  to  wit,  $301.54, 
and  now  bring  this  amount  into  court  There 
were  numerous  other  pleas,  and  demurrers 
thereto,  on  which  error  is  assigned.  What 
la  said  as  to  the  joinder  in  issue  sufficiently 
appears  in  the  opinion.  The  court  adjudged 
plaintiff  entitled  to  receive  the  amoimt  ten- 
dered, sustained  defendants'  plea  of  tender, 
and  taxed  the  cost  against  plaintiff. 

Brown  &  Murphy,  for  appellant.  III.  M. 
DUman,  for  appellees. 

DOWDELL,  J.  The  case  was  tried  by  the 
court  without  the  intervention  of  a  Jury. 
The  Judgment  entry  recites  that  the  trial 
was  had  <m  "issue  Joined  on  the  defend- 
ants' plea  of  tender."  This  recital  In  the 
Judgment  entry  la  conclusive,  and  excludes 
all  presumption  of  Joinder  in  issue  of  any 
other  plea.  Dannelley  v.  State,  130  Ala.  132, 
SO  South.  452;  Providence  Life  Ins.  Co.  ▼. 
Pmett  (decided  at  the  present  term)  47 
South.  1019.  The  recital  being  conclusive  as 
to  the  issues  upon  which  the  case  was  tried, 
In  order  to  uphold  the  Judgment  of  the  court, 
It  will  be  presumed  on  appeal  that  all  other 
pleas  were  either  withdrawn  or  abandoned. 
Any  error,  therefore,  that  the  trial  court 
might  have  committed  In  overruling  demur- 
rers to  such  pleas  as  were  subsequently  with- 
drawn or  abandoned,  would  be  error  without 
injury.  The  recital  in  the  judgment  refers 
to  a  single  plea,  and  plea  No.  4,  which  is  In 
the  form  prescribed  in  the  Ck>de  for  a  plea' 
of  tender  (Code  1907,  p.  1202,  form  No.  36), 
is  the  only  plea  of  tender,  and  consequently 
the  only  one  to  which  the  reference  could 
t>e  had. 

There  was  evidence  that  CrOldsmith  was 
the  "Southern  representative"  of  the  plain- 
tiff and  its  general  agent  and  in  making  the 
agreement  with  the  defendants  modifying  the 
original  contract  which  he  negotiated  as  to 
the  empty  bottles  returned  by  the  defendants 
to  the  plaintiff  was  acting  within  the  scope 
of  apparent  authority.  There  was  also  evi- 
dence of  ratification  by  the  plaintiff  in  the 
-credits  given  the  defendants  for  the  returned 
tettles  for  a  long  time  thereafter,  though  the 
plaintiff  claimed  it  had  made  a  mistake  in 
these  credits  to  the  defendants,  but  not  until 
it  was  notified  by  the  defendants  that  their 
Irasiness  relations  were  to  terminate.  There 
was  ample  evidence  to  justify  the  trial  court 
that  tried  the  case  without  a  Jury,  to  find 
that  the  plea  of  tender  had  been  sustained, 
and  in  rendering  Judgment  in  favor  of  the 
-defendants  on  said  plea. 

Affirmed. 

TT80N,  O.  J.,  and  ANDBRSON  and  Mc- 
CLELLAN,  33.,  concur. 


(1£7  Ala.  25?) 
WILLIS  T.  RICE  et  aL 

(Supreme  Court  of  Alabama.     Nov.  26,  1908. 
Rehearing  Denied  Jan.  14,  1909.) 

1.  Limitation  of  Actions  (!  84*)— Period  of 
Limitation  —  Statutobt  Exceptions— Ab- 
sence FROM  Statb— Application  of  Stat- 
tmt. 

Code  1896,  a  72,  $  2805,  excluding  from 
the  time  necessary  to  constitute  a  bar  under  this 
chapter  the  period  defendant  Is  absent  from  the 
state,  being  expressly  confined  to  limitations  pro- 
vided for  in  that  chapter,  will  not  apply  to 
chapter  16,  f  761,  requiring  applications  to  file 
bills  of  review  to  be  made  within  three  years 
from  rendition  of  the  decree,  though  section  674 
extends  the  provisions  of  the  Code  prescribing 
limitations  for  civil  suits  to  auits  commenced  by 
bill  in  chancery. 

[Ed.  Note. — For  other  cases,  aee  Ltmltation  of 
AcUons,  Dec.  Dig.  t  84.*] 

2.  LmrTATioK  of  Actions  (J  179*)— Plkah- 
iNQ  Fkaud  to  Extend  Limitation— Suffi- 

OIENCT  OF  ALLEOATIONS. 

Allegations  of  a  guardian's  fraud  In  mak- 
ing final  settlement  and  procuring  an  acknowl- 
edgment thereof  by  the  ward,  and  that  the  lat- 
ter did  not  know  of  the  fraud  until  the  guardian 
was  discharged,  and  that  the  bill  for  relief  was 
filed  within  a  year  after  discovering  the  fraud, 
brought  the  case  within  Code  1S96,  §  2813,  re- 
quiring actions  for  relief  against  fraud  to  be 
brought  within  a  year  after  discovery  of  the 
fraud. 

[EkI.  Note.— For  other  cases,  lee  Limitation  of 
Actions,  Cent  Dig.  |  668 ;  Dec.  Dig.  t  179.*] 

3.  Guardian  and  Wabd  ({  69*)— Transao- 
TiONS  Between  Ouaboian  and  Wabd  — 
Tbansactions  Afteb  Majobity. 

Equity  will  not  permit  transactions  between 
guardian  and  ward  to  stand,  aven  when  they  oc- 
cur after  majority,  if  the  intervening  period  is 
short  unless  the  fullest  deliberation  by  the  ward 
and  the  utmost  good  faith  by  the  guardian  is 
shown,  as  the  latter's  influence  is  still  presumed 
to  affect  the  transaction,  especially  if  all  of  his 
duties  have  not  ceased,  so  that  the  guardian  can- 
not procure  an  acknowledgment  of  settlement 
from  his  ward  shortly  after  her  majority,  and  a 
written  direction  to  the  probate  court  to  dis- 
charge the  guardian,  without  a  just  and  full  ac- 
count or  disclosure  of  every  fact  necessary  to 
inform  the  ward  of  the  true  condition  of  the  ac- 
counts. 

[Ed.  Note.— For  other  cases,  see  Ouardian  and 
Waid,  Cent  Dig.  fS  305-siO7 ;  Dec.  Dig.  i  69.*] 

4.  OUABDIAN    AND    WaBD    (I    165*)  —  SEITIJC- 

HENT— Actions  to  Open  SETruauHT— Bpb- 

den  of  Pboof. 

In  an  action  by  a  former  warG  to  set  aside 
a  settlement  made  by  the  guardian  shortly  after 
the  ward  became  of  age,  ue  burden  was  on  the 
guardian  to  show  that  he  dealt  fairly  with  her 
and  fully  communicated  every  fact  to  her  whicb 
might  affect  her  assent  to  the  settlement 

[Ed.  Note. — For  other  cases,  see  Guardian  and 
Ward,  Cent  Dig.  {  536 ;  Dec  Dig.  i  165.*] 

5.  GUABDIAN  AND  WABD  ({  04*)— SBTTLEMKUT 

— CHARQEa— INTEBEBT. 

Where  a  guardian  made  no  settlement  after 
a  partial  settlement  in  1891,  and  was  discharged 
in  1898  upon  acknowledgment  of  full  settlement 
procured  from  the  ward,  simple  interest  was  al- 
lowable on  all  funds  held  by  the  guardian  after 
such  partial  settlement 

[Ed.  Note.— For  other  cases,  see  Guardian  and 
W^ard,  Cent  Dig.  i|  242-253 ;   Dec  Dig.  f  64.*] 
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H.   PLEADING  (f  86*)— GOIfOLUBITENKSS  OF  Air- 
UOATI0N8   ON   PrEADXH. 

Where  the  guardian,  in  the  itatement  of  hU 
accounts  attached  to  his  answer  in  an  action  to 
compel  a  settlement,  charged  himself  with  inter- 
est on  an  item  from  the  same  period  as  claimed 
by  the  ward  and  allowed  by  the  register,  he 
cannot  thereafter  claim  that  interest  should 
have  been  allowed  for  a  less  period. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Dec. 
Dis.  I  36.»] 

Appeal  from  Chancery  Oonrt,  Mobile  Oonn* 
ty;   Thomas  H.  Smith,  Cbancellor. 

Action  by  Kate  Rice  and  another  against 
Byrd  0.  WUUs.  From  a  decree  for  complain- 
ants, defendant  appeals.    Affirmed. 

See,  also,  141  Ala.  168,  87  South.  607,  89 
Sooth.  991. 

Inge  &  Armbrecht  and  Hamilton  &  Thorn- 
ton, for  appellant  Brwln  &  McAIeer,  for  &p- 
pellees. 

DENSON,  J.  The  purpose  of  this  litiga- 
tion Is  to  compel  Byrd  C.  Willis,  guardian  of 
complainants,  Mrs.  Kate  Rice  (nfie  Brasfield) 
and  Sallle  Brasfield,  to  make  settlement  of 
his  accounts  as  such  guardian,  Willis  became 
guardian  of  complainants,  by  appointment  of 
the  probate  court  of  Greene  county,  when 
they  were  infants  of  tender  years.  The 
guardianship  was  subsequently  removed  to 
Mobile  county,  where  the  guardian  had  taken 
np  his  residence.  Said  guardianship  contin- 
ued through  the  period  of  the  wards'  minor- 
lly. 

The  bill  shows  that  an  annual  or  partial  set- 
tlement was  made  of  his  accounts  by  the 
guardian  on  the  10th  day  of  April,  1891,  on 
which  settlement  a  decree  was  rendered 
against  him  in  favor  of  each  of  the  wards. 
Kate  attained  her  majority  on  August  6, 
1898,  and  the  bill  avers  that  on  December  17, 
1898,  the  guardian  had  her  to  sign  a  written 
instrument  acknowledging  full  settlement 
with  her  of  his  accounts  as  guardian,  and 
asking  that  the  probate  court  discharge  him 
as  her  guardian.  On  January  1,  1900,  Sal- 
lie  came  ot  age ;  and  it  is  averred  that  on 
the  2l8t  of  May,  1900,  WUlls  had  her  to  sign 
an  instrument  similar  to  that  signed  by 
Kate.  It  Is  charged  In  the  bill  that  the  guard- 
ian had  each  of  said  instruments  filed  with 
the  Judge  of  probate  in  Mobile  county,  and 
Induced  the  court  to  enter,  on  the  19th  of 
December,  1898,  without  any  notice  to  Kate, 
a  decree  discharging  him  as  such  guardian 
ot  her  estate,  and  likewise  induced  the  court 
to  enter,  on  June  6,  1900,  similarly,  a  decree 
discharging  him  as  such  guardian  of  Sallie't 
estate. 

This  is  the  third  time  the  cause  has  ap- 
peared in  this  court  on  appeal.  On  the  first 
appeal  we  held  the  bill  snffldent  in  its  aver- 
ments in  reject  to  fraud  practiced  upon  or 
undue  advantage  taken  of  complainants  by 
ttio  guardian  In  procuring  them  to  sign  the 
'  written  Instruments  referred  to,  and  touch- 


ing this  phase  of  the  casd  we  used  the  fo\> 
lowing  language:'  "There  is  no  merit  In  the 
assignment  that  It  Is  not  shown  how  the  re- 
spondent took  advantage  of  the  complainants 
in  the  matter  of  signing  the  paper  acknowl- 
edging full  settlement.  His  relation  was 
one  of  the  greatest  confidence  and  trust,  and 
called  for  the  utmost  of  good  faith.  It  was 
his  duty  to  fully  Inform  them  of  their  rights 
in  all  respects.  It  charged  that  he  took  ad- 
vantage of  their  youth  and  lnexi)erlence 
and  of  bis  influence  over  them  in  getting 
them  to  sign  the  paper,  which,  they  further 
charge,  was  untrue  in  its  statements.  This 
was  sufficient  They  were  his  wards  from 
tender  years,  and  had  lived  with  him.  and 
grown  up  under  his  care  and  control ;  and  It 
requires  no  effort  to  understand  how  easily 
they  might  be  influenced  by  him  against 
their  interests."  WUlls  v.  Rice,  141  Ala. 
168,  87  South.  607,  109  Am.  St  Rep.  26.  But 
it  was  also  held  on  that  appeal  that  "a  bill 
to  impeach  a  decree  for  fraud,  though  not 
within  the  terms  of  the  statute  which  bars 
a  bill  of  review  after  a  lapse  of  three  years, 
mtist  by  analogy  be  governed  by  the  same 
limitations" — citing  Gordon's  Adm'r  v.  Rtws, 
68  Ala.  863.  The  biU  was  flled  June  25,  1902. 
and  it  was  held  that  no  sufficient  reasons 
were  then  shown  in  the  bill  to  relieve  it 
from  the  bar  of'  three  years  as  to  complain- 
ant Mrs.  Rice;  and,  a  demurrer  presenting 
that  point  having  been  overruled  by  the 
chancellor,  the  decree  was  reversed,  and  m 
decree  was  here  rendered  sustaining  the 
ground  of  the  demurrer  to  the  bill. 

On  the  return  of  the  cause  to  the  chancery 
court  the  bill  was  amended  to  meet  the 
ground  of  the  demurrer  Just  alluded  to;  and 
from  a  decree  overruling  the  demurrer  reflled 
to  the  bill  as  amended  the  respondent  again 
appealed,  and  assigned  the  decree  as  error. 
The  amendments  made  to  the  bill  pro- 
ceeded upon  two  theories,  viz.,  lack  of  knowl- 
edge on  the  part  of  Mrs.  Rice  of  the  alleged 
fraud,  and  absence  from  the  state  of  the  re- 
spondent The  cause,  on  the  second  appeal, 
was  considered  with  respect  to  the  latter  of 
the  above  theories  only,  and  we  held  that  tha 
amendment  to  the  bill  brought  Mrs.  Rice's 
cause  of  action  within  the  saving  clause  oC 
the  statute  (Code  1896,  |  2805).  Willis  r. 
Rice  (Ala.)  39  South.  991.  That  secUon  is 
in  this  language:  "When  any  person  is  ab- 
sent from  the  state  during  a  period  with* 
In  which  a  suit  might  have  been  brought 
against  him,  the  time  of  such  absence  must 
not  be  computed  as  a  portion  of  the  time 
necessary  to  constitute  a  bar  under  this 
chapter." 

While  the  construction  we  have  placed  up- 
on the  averments  of  the  bill  in  respect  t» 
their  sufficiency  to  bring  the  case  within  the 
saving  Influence  of  the  section  of  the  Code 
dted  Is  sound,  yet  we  are  inclined  to  think, 
with  appellants'  counsel,  that  the  statute  can- 
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not  be  applied  to  a  caae  like  the  one  in  hand, 
and  that  we  fell  into  error  In  so  applying 
It  on  the  former  appeal.  The  reason  for  Its 
nonappUcatlon  iSt  as  suggested  by  appellants' 
counsel :  The  statute  ex  ▼!  termini  la  con- 
fined in  its  amilication  to  limitations  provid- 
ed for  In  the  chapter  of  the  Code  in  which 
It  Is  fonnd  (chapter  72).  The  statute  of  liml- 
tations  which,  on  the  first  appeal,  was  held 
to  apply  by  analogy  to  this  cause,  is  sec- 
tion 761,  &  16,  Code  of  1896,  and  the  ex- 
ception provided  for  by  section  2805,  being 
oonflned  to  limitations  enumerated  in  chap- 
ter 72,  therefore,  cannot  be  ingrafted  upon 
section  761  in  another  chapter.  This  con- 
duslon  1b  not  affected  by  section  674  of  the 
Code  of  1896,  which  is  in  thte  language  : 
"The  provisions  of  this  Code,  prescribing  the 
time  within  which  dvU  snlta  must  be  com* 
menced  after  the  cause  of  action  has  ac- 
crued, apply  to  BultB  commenced  by  bill  In 
chancery." 

While  the  ^ect  of  this  section,  of  course, 
is  to  apply  the  statute  of  limitations,  it  also 
makes  operative  all  exceptions,  on  such  stat- 
utes ingrafted,  which  might  properly  be  ap- 
plied in  a  court  of  law.  We  have  seen  that 
the  exception  under  consideration,  being  con- 
fined to  limitations  provided  for  in  chapter 
72,  cannot  be  extended  to  limitations  pre* 
scribed  In  another  chapter;  and  this  must 
be  true,  whether  the  action  is  pending  in  the 
chancery  court  or  In  a  court  of  law.  More- 
OTer,  section  761  Is  an  express  provision  for 
UiDltatlons  of  actions  in  the  chancery  court 
and  operates  Independently  of  section  674. 
These  considerations  were  not  suggested  by 
counsel  on  the  former  appeal,  nor  did  they 
occur  to  the  court 

However,  the  foregoing  considerations  and 
conclusions  are  not  conclusive  of  Mrs.  Rice's 
right  to  maintain  the  bill,  if  the  first  theo- 
ry—lack of  knowledge  of  the  fraud  practiced 
—to  suflJclently  pleaded  and  proved.  The 
bOl  to  amply  suflEIclent  in  Its  allegations  of 
fraud ;  and  It  was  so  held  on  the  first  appeal. 
Hie  amendments  made  to  the  bill  by  the  ad- 
ditions of  sections  12,  13,  and  14  clearly 
point  out  that  Mrs.  Rice  was  not  aware  of 
the  facts  constituting  the  fraud  relied  on 
until  after  the  decree  discharging  the  guard- 
Ian  had  been  entered.  It  is  also  shown 
that  the  bill  was  filed  within  a  year  after 
discovery  of  the  alleged  fraud.  In  this  state 
-of  the  case  section  2813  of  the  Oode  of  1896, 
which  extends  the  time  within  which  actions 
seeking  relief  on  the  grounds  of  fraud  must 
be  brought  for  one  year  after  the  discovery 
of  the  fraud,  saves  the  cause  of  action  from 
the  statute  of  limitations  so  far  as  the  plead- 
ing to  concerned. 

In  all  the  realm  of  administrative  law, 
perhaps,  no  principle  to  more  clearly  stated 
«r  freer  from  diverse  decisions  than  the  one 
which  controto  in  determining  the  validity 
M  transactions  between  guardian  and  ward 


before  a  final  settlement;  and,  as  approv- 
ingly said  by  one  of  our  great  Chief  JTostlcea 
(Brlckell),  "It  to  not,  perhaps,  capable  of 
clearer  or  more  accurate  statement  than  to 
expressed  by  Judge  Story :  'Courts  of  equity 
will  not  permit  transactions  between  guard- 
ians and  wards  to  stand,  even  when  they 
have  occurred  after  the  minority  has  ceased, 
and  the  relation  become  thereby  actually 
ended,  if  the  Intermedtote  period  be  short 
unless  the  circumstances  demonstrate.  In  the 
highest  sense  of  the  terms,  the  fullest  de- 
liberation on  th«  part  of  the  ward  and  the 
most  abundant  good  faith  (uberrima  fides) 
on  the  part  of  the  guardian.  For  in  all 
such  cases  the  relation  to  still  considered  as 
having  on  undue  infiuence  upon  the  mind 
of  the  ward,  and  as  vlrtaally  subsisting, 
especially  if  all  the  duties  attached  to  the 
altnatl<m  have  not  ceased,  aa  If  the  accounts 
between  the  parties  have  not  been  fully  set- 
tled, or  If  the  estate  still  remains  in  soma 
sort  under  the  control  of  the  guardian."  1 
Story's  Bq.  {817;  2  Pomeroy's  Eq.  Juris. 
{  961 ;  Ferguson  v.  Lowery,  64  Ala.  filO,  25 
Am.  Rep.  718;  Jackson  v.  Harris,  66  Ala. 
065 ;   Volts  V.  Volts,  76  Ala.  656. 

Taking  from  the  wards  the  receipts  In  full, 
and  obtaining  from  them  directions  in  writ- 
ing to  the  Judge  of  probate  to  discharge  the 
guardian  as  on  final  settlement  were  acts 
"Into  which  it  was  the  sacred  duty  of  the 
guardian  not  to  invite  the  ward,  without  a 
Jnst  accounting  and  full  settlement  or  the 
dtoclosure  of  every  fact  necessary  to . inform 
the  ward  of  all  with  which  she  was  parting; 
and  tiien  committing  It  to  her  uninfluenced 
will"  whether  she  would  give  the  receipt 
and  direction  or  not  Ferguson  r.  Loweiy, 
64  Ala.  610,  614,  26  Am.  R^  718.  The 
guardian  in  this  case  carries  the  burden  of 
proving  that  be  dealt  fairly,  ttiat  he  mad* 
full  conununlcatlOD  of  every  fact  within  hto 
knowledge  calculated  to  influence  the  cbn- 
duct  of  his  wards,  and  that  h«  obtained 
nothing  from  them  without  their  free  con- 
sent given  after  receiving  information  of 
all  facts  bearing  on  their  righto  and  the  ex- 
tent of  Uiem.  mto  th»  law  exacts,  as  a 
necessary  protection  of  a  class  of  persons 
liable  to  be  made  the  victims  of  the  artfni." 
Jackson  v.  Harris,  66  Ala.  666,  567;  Harra- 
way  V.  Harraway,  186  Ala.  499,  606,  84 
South.  836. 

In  the  light  of  these  principles  It  to  Im- 
possible, we  think,  to  read  the  evidence  In 
thto  case  and  reach  any  reasonable  conclu- 
sion other  than  that  the  circumstances  dis- 
closed as  attending  the  procurement  of  the 
recelpto  from  the  wards,  together  with  their 
written  directions  for  the  entry  of  the  de- 
crees discharging  the  guardian,  stamp  aa 
voidable  the  transactions  which  culminated 
in  the  decrees  In  question,  upon  dissent  sea- 
sonably expressed  by  the  wards.  We  are 
also  of  the  opinion  that  the  evidence  sup- 
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ports  the  allegatloiui  of  the  bill  to  the  effect 
that  Mr&  Rice  did  not  discover  the  facts 
constituting  the  alleged  fraud  until  within 
one  year  before  the  bill  was  filed.  It  was 
held  on  the  first  appeal  that  Sallle  Bras- 
field  ia  not  barred.  Consequently  the  chan- 
cellor correctly  decreed  that  a  reference 
should  be  had  for  a  stating  of  the  guard- 
ian's accounts. 

On  the  reference  held  by  the  register,  the 
statement  of  the  account  between  the  guard- 
ian and  his  wards  showed  a  large  amount 
as  being  due  from  the  guardian  to  each  of 
the  wards.  The  chancellor  overruled  ex- 
ceptions filed  by  the  respondent  to  the  re- 
port, and  confirmed  it  The  only  questions 
remaining  for  consideration  relate  to  the 
exceptions  overruled  by  the  chancellor. 

The  account  as  stated  by  the  register  be- 
gins with  the  amounts  ascertained  to  be  due 
the  wards  on  the  partial  settlement  had 
on  the  10th  of  April,  1891.  No  subeeqnent 
settlements  were  made  by  the  guardian; 
and  for  this  reason  alone  the  register  was 
warranted  In  charging  him  with  simple  in- 
terest on  all  funds  held  In  his  hands  aft- 
er that  settlement  Bryant  v.  Craig,  12  Ala. 
864;  Smith  v.  Kennard,  88  Ala.  695,  702; 
Oalhoun  v.  Calhoun,  41  Ala.  368;  Childress 
T.  Childress,  49  Ala.  237;  Thompson  v. 
Thompson,  92  Ala.  645,  9  South.  465. 

The  register  reported  that  the  respondent 
was  not  guilty  of  rach  iqisconduct  as  to 
warrant  the  charging  of  compound  interest 
Nevertheless  the  respondent  insists  that  com- 
pound interest  is  included  in  the  account  as 
stated  by  the  register.  The  report  states 
that  compound  interest  was  not  charged, 
and  we  find,  upon  a  careful  examination  of 
the  statement  of  the  account  that  interest 
has  not  been  compounded — that  the  register 
almply  followed  the  statute  (section  2629, 
Code  1896)  Ita  computing  interest 

In  1888  the  respondent  purchased  a  house 
and  lot  in  the  city  of  Mobile,  on  Dauphin 
Way,  paid  tor  it  with  money  belonging  to 
his  wards,  and  took  the  title  in  his  own 
name.  The  deed  recited  a  consideration  of 
$3,250,  and  that  is  the  sum  which  the  re- 
spondent testifies  he  paid  for  the  property. 
He  testifies  that  he  treated  the  property  as 
his  own  up  to  the  time  he  deeded  it  to  the 
wards  on  the  settlement  made  with  them. 
He  placed  on  record  in  Mobile  county,  on 
June  7,  1900,  two  deeds,  one  to  each,  con- 
veying  an   undivided  half-lutereat   in   aald 


house  and  lot;  each  of  said  deeds  reciting 
a  consideration  of  $2,500.  In  stating  the  ac- 
count the  register  has  given  credit  to  the 
guardian  for  the  money  he  paid  for  the  prop- 
erty at  the  end  thereof  (or  after  it  was  deed- 
ed to  the  complainants),  and  charged  him 
with  interest  on  the  same  sum  ($3,250)  from 
the  date  of  the  partial  settlement  in  1801. 
The  respondent  contends  that  this  consti- 
tutes error;  in  other  words,  he  holds  that  the 
credit  should  have  been  given  at  the  date 
of  the  partial  settlement  and  that  complain- 
ants should  have  been  charged  with  the  re- 
pairs, Insurance,  and  taxes,  paid  on  the  prop- 
erty by  the  guardian  while  he  held  it  in 
possession,  and  that  the  guardian  should 
have  been  charged  with  the  rents  for  the 
property. 

One  reason  why  this  contention  of  the  re- 
spondent should  not  be  allowed  to  prevail 
Is,  that  he,  in  his  "general  summary"  (at- 
tached as  Exhibit  1  to  his  answer  to  the 
bill,  which  summary  is  a  statement  of  hla 
accounts),  charged  himself  with  interest  on 
the  money  for  the  same  period,  and  he  tes- 
tified that  the  summary  was  true  and  cor- 
rect (See  answer  to  question  at  bottom  of 
page  92  of  the  record  and  continued  at  top 
of  page  93.)  This  evidence  was  before  the 
register,  and  it  was  within  his  province  to 
act  upon  it  in  making  up  the  account  In 
addition  to  what  we  have  said,  we  think  the 
maxim,  "(Consensus  toUit  errorem,"  may  here 
t>e  well  applied  in  preclusion  of  the  re- 
spondent's contention.  His  summary  in- 
vited or  induced  the  register  to  make  the 
charge  as  he  did.  It  is  not  necessary  to 
give  attention  to  the  legal  proposition  which 
the  respondent  argues  underlies  Ills  conten- 
tion or  insistence. 

In  respect  to  the  failure  of  the  register 
to  credit  respondent  with  charges  for  re- 
pairs, taxes,  and  insurance,  claimed  to  have 
been  paid  on  the  wards'  property,  it  Is  suffi- 
cient to  say  that  we  are  not  reasonably  sat- 
isfied, from  the  evidence,  that  the  register 
erred  in  not  giving  such  credits,  nor  that  the 
chancellor  erred  in  overruling  the  excep- 
tions which  raised  these  questions. 

No  other  question  is  presented  by  the  ex- 
ceptions to  the  register's  report 

No  error  being  found  in  the  record,  the 
decrees  of  the  chancellor  are  aflSrmed. 

Affirmed. 

TTSON,  C.  J.,  and  HARALSON  and  SIMP. 
SON,  JJ.,  concur. 
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SWITZER  ▼.  BBNNY.    (No.  13,792.) 
(Supreme  Court  of  Miniuippi.    Feb.  22,  1909.) 

1.  Appeal   and   Error  (S   65*)— Amount  in 

CONTBOVEBSY— AGREEMBNT  OF  PABTIES. 

Where  the  amount  in  controversy  in  replev- 
in, originating  in  justice's  court,  did  not  exceed 
tSO.  the  parties  could  not,  for  the  pnrpose  of  ap- 
peal to  the  Supreme  Court,  under  Oode  1906,  { 
86,  authorizing  an  appeal  when  the  amount  in 
controversy  exceeds  $S0,  agree  that  the  affidavit 
in  replevin  should  be  so  amended  as  to  show 
that  the  property  was  worth  $51. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  J  65.*] 

2.  Courts  (i  24*)  —  Jubibdictioii  —  Bubjict- 
Hatter— Consent  of  Parties. 

Jurisdiction  of  the  subject-matter  cannot  be 
conferred  on  a  court  by  consent  of  the  parties. 
[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  fi  70-78 ;   Dee.  Die.  {  24.*] 

Appeal  from  Clrcnit  Court,  Harrison  Coan- 
tj;  W.  H.  Hardy,  Judge. 

Action  between  Fred  Swltzer  and  Edgar 
Benny.  From  a  Judgment  for  tbe  latter,  tbe 
former  appeals.    Dismissed. 

J.  H.  Mlze  and  Oex  At  Harrison,  for  appel- 
lant   W.  R.  Harper,  for  appellee. 

FLETCHER,  J.  This  cause  originated  In 
the  court  of  a  Justice  of  the  peace  about  a 
cow  worth  $20,  as  shown  by  the  affidavit  In 
replevin  and  the  officer's  return  on  the  writ 
When  the  case  got  to  the  circuit  court.  It  was 
decided  on  a  certain  Issue,  and  the  parties, 
manifestly  desiring  to  appeal  to  the  Supreme 
Court  agreed  according  to  a  recital  In  the 
.record  that  tbe  affidavit  in  replevin  should  be 
so  amended  as  to  show  that  the  cow  was 
worth  $51.  It  Is  clear,  therefore,  that  the  Ju- 
risdiction of  this  court  Is  made  to  depend, 
not  upon  the  real  amount  In  controversy 
which  Is  unquestionably  only  $20,  iHit  upon 
an  agreement  as  to  what  the  affidavit  shall 
recite;  this  agreement  being,  of  course,  en- 
tered Into  to  escape  tbe  peremptory  terms  of 
section  86  of  the  Code  of  1906.  We  cannot 
sanction  such  practice.  It  Is  obvious  that  the 
amount  In  controversy  does  not  exceed  $50, 
and  we  are  therefore  without  Jurisdiction. 
Jurisdiction  cannot  be  conferred  on  a  court 
by  ccmsent  of  parties. 

Tlw  appeal  Is  therefore  dismissed. 

8o  ordered. 


(W  Mm.  ui) 

LODISVILLB  &  N.  R  00.  ▼.  DICK. 
(No.  18,789.) 

(Snpieme  Court  of  Misslasippi.    Feb.  22,  1909.) 
Railroads  ({  817*)— Aocidxntb  at  Crossings 

— LlABILITT. 

The  liability  of  a  railroad  company  under 
the  statute  (Oode  1906,  {  4048),  making  it  lia- 
ble for  any  injury  sustained  by  any  one  from 
trains  when  running  through  towns  at  more 
than  six  miles  an  hour,  depends  on  the  lawful- 
ness of  tbe  speed  at  the  time  the  danger  is  dis- 
■Mrefed,  or  should  have  been  discovered  if  the 
train  had  been  running  at  the  prescribed  speed ; 


and  a  railroad  company  is  liable  fOr  injuries  to 
a  traveler  where  at  the  dme  the  danger  was  dis- 
covered the  train  was  running  at  an  unlawful 
speed,  though  at  tbe  time  of  the  collision  it  was 
running  at  a  lawful  speed. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Dec.  Dig.  I  317.*] 

Appeal  from  Circuit  Court  Jackson  Coun- 
ty; W.  H.  Hardy,  Judge. 

Action  by  F.  M.  Dick  against  tbe  Louisville 
&  Nashville  Railroad  Company  for  Injuries 
received  by  plaintlflf  by  being  struck  by  a 
locomotive  while  driving  across  a  public  cross- 
ing within  tbe  corporate  limits  of  the  town  of 
Ocean  Springs.  From  a  Judgment  for  plain- 
tiff, defendant  appeals.  Reversed  and  re- 
manded. 

Gregory  L.  Smith,  for  aroellant  Denny  ft 
Denny  and  Wltberspoon  ft  Wltherspoon,  for 
appellee. 

MAYES,  J.  The  giving  of  the  fifth  instruc- 
tion In  this  case  was  error,  for  which  this  case 
will  have  to  be  reversed.  Tbe  Instruction 
makes  the  railroad  company  liable  for  all 
Injuries  sustained  by  the  running  of  a  train 
through  the  corporate  limits  of  any  dty  if 
the  locomotive  shall  have  run  at  a  greater 
rate  of  speed  than  six  miles  at  any  time 
whilst  In  the  limits  of  the  city.  In  other 
words,  if  a  city  be  a  mile  long,  and  a  train 
approaching  the  city  come  In  at  a  rate  of 
speed  greater  than  six  miles  an  hour  for  the 
first  half  mile,  and  for  the  second  half  mile 
slow  down  to  a  lawful  rate  of  speed,  and  while 
80  running  at  a  less  rate  of  speed  than  ^x 
miles  an  hour,  a  person  is  injured  by  the  train, 
the  railroad  company  is  to  be  held  liable  for 
the  Injury,  just  as  though  they  bad  run  tbe  en- 
tire mile  at  a  greater  rate  of  speed  than  six 
miles  per  hour,  mils  la  not  the  statute.  Ths 
statute  (Code  1906,  {  4043)  provides  that  tbe 
company  shall  be  liable  for  any  damage  or  In- 
jury which  may  be  sustained  by  the  loco- 
motive or  cars  whilst  running  at  a  greater 
speed  than  six  miles.  The  object  of  this  stat- 
ute Is  to  have  the  speed  of  the  train  reduced 
BO  as  to  bring  tbe  train  under  perfect  control 
In  the  case  of  Railroad  Company  v.  Toulme 
69  Miss.  284,  this  court  held  that  even  though 
the  train  be  runnning  at  a  lees  rate  of  speed 
than  six  miles  per  hour  at  the  very  time  of 
tbe  impact,  still  the  company  Is  liable  if  It 
appear  that  at  the  time  the  danger  was  dlS' 
covered  the  train  was  going  at  an  unlawful 
rate  of  speed.  In  the  Toulme  Case,  supra,  U 
Is  plain  to  be  seen  that  It  was  the  unlawful 
rate  of  speed  that  caused  the  injury.  In  the 
case  of  Mississippi  Central  Railroad  Co.  v. 
Butler,  46  South.  558,  this  court  held  that 
where  a  train  ran  through  a  towu  at  an 
unlawful  rate  of  speed,  and  struck  an  ani- 
mal Just  oustlde  the  corporate  limits  of  th* 
town,  tbe  statute  did  not  apply  because  thr 
injury  must  be  occasioned  wbllst  maintaining 
tbe  unlawful  rate  of  speed.    The  whole  pm- 
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poae  of  the  liutrnctloii  ii  to  make  the  railroad 
company  liable,  whether  the  injury  Is  Inflicted 
whilst  maintaining  the  unlawful  speed  or  not, 
if  the  train  has  been  run  at  a  greater  rate 
of  speed  than  six  miles  per  hour  while  pass- 
ing through  the  corporate  limits.  If  the 
statute  can  be  so  applied.  It  might  Just  as 
well  be  applied  to  a  case  where  It  is  shown 
that  the  train  ran  through  any  town  along 
Its  route  at  an  unlawful  rate  of  speed.  Un- 
der this  construction  of  the  statute,  if  at  any 
time  during  its  Journey  any  train  had  been  run 
at  a  greater  rate  of  speed  than  six  miles  an 
honr  In  any  municipality  along  its  route,  the 
company  would  be  liable. 

The  question  of  liability  I7  this  statute 
is  made  to  depend  on  the  lawfulness  of  the 
speed  at  the  time  the  danger  is  discovered, 
or  should  have  been  discovered  if  the  train 
had  been  running  at  the  prescribed  q>eed. 

Reversed  and  remanded. 

(95  MtB*.  410) 

WHITTBN  T.  STATU 
(Snpreme  Court  of  Mississippi.    Feb.  22,  1909.) 

CBunfAi,  Law  (8  1166%*)— Homioidb— Tbiai, 

— Selection  or  Jubt. 

In  a  trial  for  bomldde  the  case  was  very 
dose  on  the  facts ;  the  evidence  being  delicately 
balanced.  It  appeared  on  motion  for  new  trial 
that  the  sheriff  who  had  spent  a  large  sum  of 
money  from  his  private  purse  to  secure  defend- 
ant's capture  sat  by  the  district  attorney,  and 
aided  bim  in  selecting  the  jury ;  that  the  jury 
was  formed  In  part  from  talesmen  summoned  by 
the  sheriff  through  bis  deputies,  after  the  regu- 
lar panel  and  special  venire  had  been  exhaust- 
ed ;  and  that  sudi  talesmen  were  selected  in 
large  measure  from  certain  towns  where  the 
sheriff  was  personally  popular,  field  to  require 
a  reversal.  , 

[Ed.  Note.— For  other  esses,  see  Oriminal 
Law,  Dec.  Dig.  |  1166^-*] 

Appeal  from  Circuit  Coort,  Quitman  Coun- 
ty; Sam.  0.  Cook,  Judge. 

Clint  Wbltten  was  convicted  of  murder, 
and  appeals.    Reversed  and  remanded. 

Appellant  and  deceased  visited  a  gambling 
den  and  low  dive  on  the  night  of  the  homi- 
cide. The  killing  occurred  upstairs,  and 
there  were  no  eyewitnesses  except  a  woman, 
who  escaped,  and  could  not  be  found  to  be 
used  as  a  witness.  Persons  below  stairs 
heard  a  scuffling  overhead  followed  by  a  pis- 
tol shot,  and  Immediately  following  the  shot 
appellant  ran  down  the  stairway,  and.  In  re- 
sponse to  an  ln(iulry,  stated  that  he  had  kill- 
ed deceased.  He  immediately  fled,  but  was 
afterwards  captured  and  put  on  trial.  The 
evidence  shows  the  deceased  was  found  dead 
with  a  bullet  hole  entirely  through  his  head. 
His  pockets  had  been  rifled  of  everything  of 
value,  and  he  had  no  weapon.  The  defend- 
ant testified  that  the  killing  was  in  self-de- 
fense, and  his  testimony  tends  to  make  a 
case  of  Justifiable  homicide. 

On  appeal  from  a  conviction,  he  assigns 
among  other  errors  the  action  of  the  sheriff 


in  BommoDlng  special  veniremen  to  serve  on 
the  Jury  from  among  his  personal  friends 
and  in  assisting  the  state  In  the  selection  of 
a  Jury. 

Williams  &  Simpson,  for  appellant.    Geo 
Butler,  Asst  Atty.  Gen.,  for  the  State. 

FLETCHER,  J.    This  case  is  exceedingly 
close,  not  to  say  unsatisfactory,  on  its  facta 
No  eyewitnesses  testified  except  the  defend- 
ant, whose  evidence  makes  out  a  clear  case 
of  self-defense    To  oflTset  this  testimony,  the   ■ 
state  relied  upon  certain  physical  facts  and 
circnmstances,  which  were  thought  to  suggest 
guilt.    Certain  witnesses  testified  that  they 
believed  that  deceased  was  shot  In  the  bade 
of  the  head,  since  the  bullet  bole  In  the  rear 
was  smaller  than  In  front,  and  because  ths 
hair  seemed  to  be  "tucked"  Into  the  wound 
In  the  back  of  the  head.    The  observations  of 
these  witnesses,  however,  were  all  made  be- 
fore the  blood  was  washed  from  deceased's 
face.    After  the  blood  had  been  washed  off. 
several  apparently  reputable  witnesses  tes- 
tified that  there  were  unmistakable  powder 
bums  on  the  face,  indicating  that  the  shot 
had  come  from  in  front  in  harmony  with  de- 
fendant's theory.    The  pockets  of  the  dead 
man  had  been  rifled,  but  it  is  not  unreason- 
able to  suppose  that  this  had  been  done  hy 
the  abandoned  woman,  who  was  an  babltnfr 
of  the  loathsome  dive  In  which  this  killing 
occurred.    The  defendant  fled  after  the  homi- 
cide, but  this,  though  competent,  of  coarse.  Is 
not   a   very   weighty   drcnmstance   in   this 
case.    The  scuffling  sound  beard  by  the  wit- 
ness McArthur  and  the  ready  proclamation 
made  by   defendant   Immediately   after   the 
shooting  are  not  easy  to  reconcile  with  the 
theory    of  assassination    and   robbery.      We 
make  these  observations  to  show  that   the 
case  was  delicately  balanced,  and  therefore 
one  In  which  errors  count  for  much. 

It  Is  shown  on  the  motion  for  a  new  trial 
that  the  sheriff  had  spent  a  large  sum  of 
money  from  his  private  purse  to  secure  the 
capture  of  defendant;  that  he  was  selected 
by  certain  indignant  and  interested  citizens 
to  aid  the  district  attorney  In  the  selection  of 
the  Jury;  that  he  sat  by  the  prosecuting 
oflScer  while  the  Jury  was  being  selected,  and 
suggested  what  Jurora  to  accept  and  what 
Jurors  to  reject;  that  the  Jury  was  formed  in 
part,  at  least,  from  talesmen  summoned  by 
the  sheriff  through  his  deputies,  after  the 
regular  panel  and  the  fecial  venire  had  been 
exhausted;  and  that  these  talesmen  were 
selected  In  large  measure  from  the  towns  of 
Marks  and  Lambert,  where  the  sherlCT  was 
shown  to  be  personally  popular.  The  sheriff, 
a  gentleman  of  great  candor  and  of  unques- 
tioned honesty  of  purpose,  states  that  but 
for  him  the  prosecution  would  have  amount- 
ed to  very  little,  or  words  to  that  effect. 

In  this  dose  case  we  tlilnk  the  defendant 
carried  too  great  a  burden  in  having  hla  case 
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rabmltted  to  a  jory  composed  of  the  sherliri 
friends,  virtually  cbosen  by  blm,  and  who 
had  erery  opportunity  to  conclude  that  that 
officer  was  actively  participating  In  the  pros- 
ecution. We  are  not  to  be  understood  as 
holding  that  a  district  attorney  may  not  con- 
fer with  the  sheriff,  as  he  may  with  any 
other  ofOcer  or  citizen  as  to  the  personnel  of 
a  Jury;  but  we  do  hold  that  where  the  scales 
are  so  delicately  poised  that  the  weight  of  a 
balr  would  turn  the  balance,  it  to  burdening 
the  defendant  too  grierously  to  try  him  with 
a  Jury  so  selected,  with  the  sherilTt  parti- 
■anshlp  BO  glaringly  apparent 
Beveraed  and  remanded. 

(9BUln.  US) 

TAZOO  ft  If.  V.  B.  GO.  T.  8HELBT. 

(No.  18,471.) 

(Sopreme  Ooart  of  Miaalssippi.     Feb.  8,  1909.) 

L  Cabbikbs  (i  288*)— Cabbiaok  of  Passen- 
OEBs  —  Pebsonal  Injubies  — Aon  or  Bu- 
pi.oy£s. 

A  railroad  conductor  in  charge  of  a  train 
which  has  been  made  up  to  go  to  the  aid  of  a 
wteded  passenger  train,  who  uses  Insolting 
language  and  assaults  plaintiS,  who  had  come 
upon  the  train  to  ask  permission  to  ride  to  the 
wrecked  train  In  order  to  assist  his  mother,  who 
was  on  that  train,  is  engaged  In  the  business 
of  the  railroad  company,  and  the  company  will 
be  responsible  for  bis  assault. 

rEXL  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  §  1121 ;  Dec  Dig.  f  283.*] 

2.  Cabbiebs  (S  318*)— Cabbiaob  or  Pabskn- 
oEBS— Pebsonal  Injtjeies— Action— Sufti- 

CIENCT  07  BVIDENOB. 

In  an  action  for  an  assault  committed  on 
plaintiff  by  a  conductor  of  a  train  made  up  to 
fo  to  the  relief  of  a  wrecked  passenger  train, 
evidence  \eld  sufficient  to  sustain  a  Judgment 
for  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Oarriew,  Dec. 
Dig.  i  31&*] 

Appeal  from  CArcnlt  Court,  BoUvar  Coun- 
ty; Sydney  Smith,  Judge. 

"To  be  officially  reported." 

Action  by  W.  A.  Shelby  against  the  Tasoo 
ft  Mississippi  Valley  Railroad  Company. 
Judgment  for  plalntUT,  and  defendant  ap- 
peals.   Affirmed. 

W.  A.  Shelby  received  a  message  from  his 
brother  advising  him  that  his  mother  would 
arrive  on  the  appellant's  train  and  reqneat- 
tnc  Mm  to  meet  her  at  the  depot  at  Rose- 
date.  Ur.  Shelby  arrived  at  the  depot  In 
time  to  meet  the  train  on  whldi  his  mother 
was  expected,  and  shortly  after  arriving  at 
said  depot  saw  the  smoke  of  the  approach- 
ing train  some  distance  below  the  town.  The 
train  storied  before  coming  In  sight  of  the 
depot  and  remained  stationary  for  such  a 
length  of  time  that  the  appellee,  knowing  the 
bad  condition  of  the  railroad  trac^  and  fre- 
quency of  wrecks  on  that  line,  became  un- 
easy and  started  to  walk  down  the  track  to- 
wards the  train.  He  met  the  fireman  in  the 
lower  evd  of  the  yard,  who  told  him  that  the 
train  had  been  wrecked,  l>ttt  he  did  not  know 


whether  any  one  was  hurt  or  not  Appdiee 
immediately  returned  to  the  depot  where 
he  learned  that  the  defendant  was  preparing 
to  send  an  engine  coupled  to  a  coal  car  to 
the  aid  of  the  passenger  train.  He  asked  the 
fireman  if  he  could  go  on  the  engine  to  the 
wrecked  passenger  train.  The  fireman  refus- 
ed to  allow  him  to  do  so,  explaining  that 
he  had  no  authority,  but  suggested  that  ap- 
pellee ask  the  conductor,  who  was  In  the 
coal  car  attached  in  front  of  the  engine.  Ap- 
pellee got  off  the  engine,  walked  down  to  the 
coal  car,  and,  not  being  able  to  see  the  con- 
ductor, climbed  up  on  the  Iron  ladder  at- 
tached to  the  side  of  the  car  imtll  he  got  In 
a  posltilon  where  he  could  see  over  In  the 
car' and  see  the  conductor.  He  asked  him  If 
he  could  go  down  to  the  wreck  with  him, 
and,  according  to  Mr.  Shelby's  testimony,  the 
conductor  replied:  "No,  get  down  off  there." 
Appellee  explained  that  he  did  not  want  to 
go  through  curiosity,  but  that  his  mother 
was  on  the  train,  and  he  yranted  to  go  to  her 
assistance.  Appellee  says  the  conductor  re- 
plied: "I  don't  give  a  damn  what  you  want 
to  go  for.  Get  off  therer'  That  the  con- 
ductor had  crossed  over  to  a  place  near  where 
appellee  was  standing,  and  appellee  then 
said,  "You  need  not  be  so  damn  insulting," 
and  the  conductor  Immediately  struck  him 
In  the  face  and  on  the  ear  and  on  top  of  the 
head  until  appellee  jumped  off  of  the  car. 
The  conductor  denies  the  use  of  any  profane 
or  insulting  words,  and  says  that  he  struck 
appellee  because  he  cursed  him,  and  because 
he  was  coming  on  him,  and  he  had  to  protect 
himself.  Appellee  testifies  that  he  had  de- 
cided to  get  off  the  car,  and,  as  he  was 
about  to  do  so,  made  the  reply  above,  and 
immediately  the  conductor  struck  him.  A 
witness,  Qibbons,  testified  that  the  conductor 
did  use  profane  epithets  toward  appellee 
before  appellee  made  any  response.  The  con- 
ductor testified  also  that  he  was  not  oi)erat- 
ing  the  train  for  public  use  or  for  the  han- 
dling of  passengers,  and  that  It  was  against 
the  company's  rules  for  him  to  allow  per- 
sons to  ride  on  it  as  It  was  a  work  train 
and  going  to  the  assistance  of  a  derailed 
train. 

On  the  point  raised  by  the  defense  as  to 
whether  the  conductor  was  engaged  in  hto 
master's  business,  the  court  instructed  the 
Jury  as  follows: 

"No.  8.  The  court  Instructs  the  jury  that 
they  cannot  find  against  the  railroad  com- 
pany In  this  case  unless  they  believe  from 
the  evidence  that  the  conductor  was  engaged 
In  and  about  the  business  of  the  railroad 
company  and  acting  within  the  scope  of  his 
authority  at  the  time  he  struck  the  plaintiff. 

"No.  6.  The  court  instructs  the  Jury  that 
if  they  believe  from  the  evidence  that  the 
conductor  struck  the  plaintiff  because  of 
Insulting  words  used  to  the  said  conductor  by 
the  said  plaintiff,  or  to  protect  himself  from 
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an  attack  on  lilm  by  the  said  plaintiff,  then 
in  that  event  the  defendant  Is  not  liable  to 
respond  in  damages,  and  they  will  find  tor 
the  defendant" 

"No.  8.  The  court  Instmcts  the  Jury  that 
the  railroad  company  in  this  case  is  not  lia- 
ble further  and  other  than  a  private  citizen 
would  be  in  a  like  case  of  its  agents  and 
servants,  and  that  the  same  rule  would  ap- 
ply to  a  suit  as  between  two  individuals  as 
applies  in  the  present  suit 

"No.  9.  The  court  instructs  the  Jury  that, 
in  determining  whether  the  act  in  question 
in  any  case  was  done  within  the  scope  of 
employment,  the  question  to  be  considered  is 
whether  the  act  was  done  as  a  means  or 
for  the  purpose  of  performing  the  Work  of 
the  master,  and  the  court  Instructs  the  Jury 
that  in  such  case  the  inquiry  is  whether  the 
act  in  question  in  any  case  was  done,  so  far 
as  time  is  concerned,  while  the  servant  is 
engaged  in  the  master's  business,  nor  as  to 
the  mode  or  manner  of  doing  it,  nor  whether 
in  doing  the  act  he  uses  the  appliances  of 
the  master,  but  whether  froin  the  nature 
of  the  act  Itself  it  is  actually  done,  or  was 
an  act  done  In  the  master's  business  and 
wholly  disconnected  therefrom  by  the  serv- 
ant, not  as  a  servant,  but  as  an  individual  on 
his  own  account,  and  the  court  Instructs  the 
Jury  that,  if  they  believe  the  said  servant 
was  acting  as  an  individual  and  on  his  own 
account  when  he  struck  the  plaintiff,  then 
and  in  that  event  they  will  find  for  the 
defendant 

"No.  10.  The  court  instructs  the  Jury  that 
If  they  believe  from  the  evidence  that  the 
blow  given  the  plaintiff  in  this  case  grew  out 
of  a  private  difficulty  between  the  plaintiff 
and  the  conductor,  and  that  at  the  time  the 
said  conductor  struck  the  plaintiff  he  was 
acting  as  an  individual  in  resenting  an  in- 
sulting remark  made  to  him  or  In  protecting 
himself  from  an  attack  of  the  said  plaintiff, 
then  and  in  that  event  they  will  find  for  the 
defendant." 

"No.  13.  The  court  Instructs  the  Jury  that 
If  they  believe  from  the  evidence  that  the 
conductor  in  this  case  was  acting  for  his 
own  personal  purposes,  independent  and  sep- 
arate from  the  duty  he  owed  to  the  defend- 
ant company,  then  and  in  that  event  the  com- 
pany Is  not  liable,  and  they  will  find  for  the 
defendant. 

"No.  14.  The  court  instructs  the  Jury  that 
the  railroad  employes,  as  well  as  other  men, 
whether  engaged  In  their  duties  as  employes 
of  the  company  or  otherwise,  have  the  same 
right  that  other  citizens  of  the  community 
tiave  to  resent  an  unprovoked  Insult,  and  to 
exercise  the  right  of  self-defense." 

The  case  was  submitted  to  a  Jury,  who 
returned  a  verdict  for  $2,000. 

Mayes  &  Longstreet,  Chas.  N.  Burch,  and 
C.  L.  Sivley,  for  appellant  Sillers  &  Owen, 
for  appellee. 


WHITFIELD,  0.  J.  The  learned  counsd 
for  the  appellant  have  presented  in  their 
very  able  brief  its  cause  as  skillfully  as  it  is 
possible  for  it  to  have  been  presented.  They 
do  not,  however,  give  full  force  to  the  testi- 
mony of  the  plaintiff,  and  of  the  negro  Tandy 
Gibbons.  According  to  the  testimony  of  the 
plaintiff,  the  conductor  said  to  blm:  "I 
don't  give  a  damn  what  you  want  to  go  for. 
Get  off  of  there" — before  the  plaintiff  con- 
cluded to  get  down,  and  made  his  counter 
observation,  which  he  calls  "a  passing  shot" 
at  the  conductor.  The  negro  Tandy  Gibbopa 
testified  that  the  conductor  said  to  the  plain- 
tiff, in  response  to  his  request,  "No,  get  down. 
God  damn  you,"  before  Mr.  Shelby  made  his 
response.  It  Is  perfectly  obvious  that  the 
jury  accepted  the  testimony  of  these  two 
witnesses  and  repudiated  the  testimony  for 
the  defense.  According  to  this  testimony 
of  the  plaintiff  and  the  witness  Gibbons  that 
the  insulting  conduct  of  the  conductor  occur- 
red before  the  plaintiff  had  decided  to  get 
down  off  the  side  of  the  car,  it  is  evident 
that  this  conduct  took  place  plainly  whilst 
the  conductor  was  engaged  in  and  about  the 
"master's  business."  The  whole  controversy 
turns  upon  that  point,  whether  or  not  the 
conductor's  insulting  language  and  conduct, 
as  testified  to  by  the  plaintiff  and  the  wit- 
ness Gibbons,  took  place  whilst  the  conductor 
was  engaged  in  and  about  the  "master's 
business,"  and  on  this  point  the  learned  coun- 
sel for  the  appellant  drew  and  secured  from 
the  court  a  series  of  instructions  presenting 
their  contention  In  every  possible  view,  in 
the  aptest  and  strongest  language.  These 
Instructions  for  the  defendant  are  Nos.  5, 
6,  8,  9,  10.  13,  and  14.  We  cannot  conceive 
how  the  law  of  the  case  for  the  defendant 
could  have  been  any  more  learnedly  or  ac- 
curately presented.  The  trouble  with  the 
case  is  that  the  Jury  accepted  the  testimony 
for  the  plaintiff,  and  we  cannot  say  that  the 
verdict  is  manifestly  wrong. 

Therefore  the  Judgment  Is  affirmed. 


(94  Mlsa.  87«> 
MILLS  GUY  CO.  v.  DICKERSON. 

(No.  13,394.) 

(Sapreme  Coart  of  Mississippi.     Feb.  8,  1909.) 

OHATTEX    MOBTOAOES    ({   229*)— PSOPEBTT   Ih- 

CLUDED— Question  fob  Jubt. 

A  trust  deed,  naming  only  L.  B.  as  the 
grantor,  recited  that  it  was  given  to  secare  » 
pre-existing  debt  due  by  her  and  supplies  to  be 
advanced  to  her,  and  conveyed  her  entire  intei^ 
est  in  the  crops  to  be  grown  on  any  land  she 
might  cultivate.  B.  B.  signed  the  deed ;  but 
there  was  no  reference  to  his  crops,  or  any  inti- 
mation that  he  meant  to  convey  any  crops  to  be 
§rown  by  him,  and  there  was  nothing  in  the 
eed  showing  that  be  was  L.  B.'s  husband, 
though  it  was  admitted  that  certain  of  his  in- 
dividual property  was  also  conveyed.  Held,  in 
an  action  by  the  trustee  against  a  snbseqnent 
purchaser  from  the  bnsband  ot  cotton  grown  on 
land  rented  by  him  to  recover  the  debt  secared 
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bj  the  trust  deed,  that  a  peremptory  instnictloo 
for  plaintiff  was  improper. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gs^s,  Dec  Dig.  f  229.*] 

Appeal  from  Circuit  Court,  Pike  County; 
M.  H.  Wilkinson,  Judge. 

Action  bf  W.  H.  Dickerson,  trustee,  against 
ttae  Mills  Guy  Company.  Judgment  for  plain- 
tiff, and  defendant  appeals.  Reversed  and 
remanded. 

On  February  19,  1906,  Laura  Bootb  and 
Barney  Bootb,  ber  busband,  executed  tbeir 
Joint  note  to  tbe  Auburn  Mercantile  Com- 
pany for  $72.34,  and  on  tbe  same  day  tbere 
was  executed  and  delivered  to  W.  H.  Dicker- 
■on,  trustee  for  tbe  Auburn  Mercantile  Com- 
pany, a  deed  of  trust,  wblcb  recited  "tbat, 
wbereas,  Laura  Bootb,  party  of  the  first 
part.  Is  indebted  to  tbe  Auburn  Mercantile 
Company,"  etc.  This  instrument  further  re- 
cited that  said  company  expected  to  advance 
ber  supplies,  merchandise,  etc.,  not  to  exceed 
tbe  amount  of  $72.34,  and  conveyed  "ber  en- 
tire interest  in  any  and  all  crops  of  cotton 
and  other  agricultural  products  raised  by  ber 
and  any  band  she  may  employ  during  ttae 
year  1906  on  land  belonging  to  Dr.  W.  L. 
Bowman,  or  any  otber  land  sbe  may  culti- 
vate in  said  year,"  and  also  certain  personal 
property,  etc.  Tbls  deed  of  trust  was  signed 
by  LAUra  Bootb  and  Barney  Bootb,  and  duly 
acknowledged  and  filed  for  record  March  9, 
1906.  It  seems  that  Barney  Bootb,  being  in- 
debted to  tbe  appellant.  Mills  Guy  Company, 
in  a  large  amount,  had,  on  January  13,  1906, 
executed  a  trust  deed  In  tbelr  favor  covering 
all  crops,  etc.,  tbat  he  might  raise  during  the 
year  1906.  This  deed  of  trust  was  duly  ac- 
knowledged and  filed  for  record  April  17, 
1906.  During  the  year  1906  Barney  Booth 
raised  a  crop  of  cotton  on  lands  rented  by  him 
from  Dr.  Bowman  and  otber  parties,  and 
dortng  the  fall  of  tbat  year  be  delivered  two 
bales  of  cotton,  of  tbe  value  of  about  $80,  to 
the  appellant,  which  was  credited  on  bis  ac> 
count  It  Is  not  shown  that  appellant  had  ac> 
toal  knowledge  of  any  lien  claimed  by  the 
Anbnm  Mercantile  Company,  other  than  such 
as  might  be  Imputed  by  tbe  recorded  deed  of 
trust  above  mentioned.  It  is  not  shown  that 
Laura  Bootb  raised  any  cotton  on  any  lands 
during  that  year,  or  that  she  rented  any  lands 
of  Dr.  Bowman,  and  it  further  appears  tliat 
the  two  iMiles  of  cotton  in  question  were 
raised  by  Barney  Bootb  on  lands  rented  by 
him.  Thereafter  suit  was  begun  In  fbe  court 
of  a  Justice  of  the  peace  by  Dickerson,  trus- 
tee, and  Judgment  recovered  against  appel- 
lant for  tbe  amount  of  Its  debt  and  interest 
On  appeal  to  tbe  circuit  court  a  peremptory 
Instmctlon  was  given  to  find  for  pialntUF, 
and  tiie  defendant  appeals. 

Geo.  Butler  and  Mlxon  &  Cassldy,  for  ap- 
pelant   Clem  v.  Ratcllff,  for  appellee. 


FLETCHER,  J.  The  sole  question  pre- 
sented for  decision  Is  whether  the  trust  deed 
given  on  February  19,  1906,  to  the  Auburn 
Mercantile  Company,  which  purported  to  con- 
vey all  crops  raised  by  Laura  Booth  on  a 
certain  plantation,  operated  to  convey  tbe 
crops  raised  by  her  husband,  Barney  Booth, 
on  tbe  same  plantation,  or,  if  not  whether 
the  fact  tbat  Barney  Bootb,  as  well  as  Laura 
Bootb,  signed  and  acknowledged  tbe  trust 
deed,  was  sufilcient  to  put  subsequent  pur- 
chasers and  incumbrancers  upon  inquiry. 
Appellant  is  such  a  subsequent  Incumbrancer 
and  purchaser.  The  trust  deed  in  question 
names  only  Laura  Bootb  as  the  grantor,  re- 
cites that  it  Is  to  secure  a  pre-existing  debt 
due  by  ber  and  supplies  to  be  advanced  to 
ber,  and  conveys  ber  entire  Interest  in  the 
crops  to  be  grown  on  the  Dr.  Bowman  land. 
Nowhere  in  the  body  of  the  trust  deed  Is 
tbere  any  reference  to  Barney  Booth's  crops, 
or  any  intimation  tbat  he  meant  to  convey 
any  crops  to  be  grown  by  him.  True,  he 
signed  tbe  trust  deed,  bat  tbere  is  nothing 
in  tbe  instrument  to  show  tbat  be  is  tbe 
husband  of  tbe  grantor;  but  If  tbere  were, 
bis  signing  of  tbe  deed  Is  explained  by  tbe 
admitted  fact  tbat  certain  of  bis  Individual 
property  is  also  conveyed.  There  Is  no  dis- 
pute as  to  tbe  fact  that  the  cotton  sold  appel- 
lant was  grown  by  Barney  Bootb  on  land 
which  he  had  rented  and  that  Laura  Booth 
bad  no  Interest  therein.  We  do  not  think 
tbat  Stone  ▼.  Montgomery,  35  Miss.  83,  and 
Armstrong  v.  Stovall,  26  Miss.  276,  have  the 
slightest  application.  These  cases  are  dds 
cussed,  and  tbeir  true  meaning  settled.  In 
Marx  &  Sons  v.  Jordan,  84  Miss.  334,  36 
South.  386,  105  Am.  St  Rep.  457.  Besides, 
we  are  now  dealing  with  the  question  as  to 
whether  Barney  Booth  actually  executed  the 
deed  of  trust,  or  whether  be  assented  to  bis 
wife's  execution.  It  is  a  question  of  what 
property  was  conveyed,  and  we  feel  sure 
tbat  tbe  trust  deed  upon  which  appellee  re- 
lies cannot  be  held  to  convey  property  not 
mentioned  therein.  If  tbe  husband's  crop 
was  not  in  fact  conveyed,  it  cannot  be  ar- 
gued tbat  hla  signature  to  tbe  Instrument  can 
operate  to  put  a  purchaser  upon  Inquiry  as 
to  a  fact  which  In  truth  never  existed.  In  no 
aspect  of  the  cause  was  the  peremptory  In- 
struction for  the  appellee  proper. 

Reversed  and  remanded. 


(93  Miss.  tH) 

ALABAMA  ft  M.  R.  CO.  v.  BEARD. 
(No.  13,411%.) 

(Supreme  Court  of  Mississippi.    Feb.  IB,  1909.) 

1.  Watbbs  akd  Watbb  Coubses  ({  179*)— Bm- 

BANKMBNTS— ObSTSUCTINO  WATXB— ACTIONS 
— iNSTBUCnONS. 

Where,  In  an  action  aeainst  a  railroad  for 
constructing  and  maintalDlng  an  embankment 
obstructing  water,  the  issue  raised  by  the  plead- 
ings and  evidence    was  whether  the  damages 
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resulted  from  th*  obatructlon  of  a  water  coarse 
or  from  an  interference  with  ordinary  surface 
water,  instmctiona  antborlzing  a  recovery  unless 
the  company  showed  that  the  construction  of 
the  embankment  did  not  cause  the  injury  and  !g- 
noriue  the  point  as  to  surface  drainage  were 
onautoorizea. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Dec.  Dig.  |  179.*] 
2,  Watebs  and  Watbb  Courses  (S  1T9*)— OBh- 

BANKMENT8 — OBSTBUOnNQ     WATEB — FLEAD- 
INQ — VABIARCE. 

Where,  in  an  action  against  a  railroad  com- 
pany for  constructing  an  embankment  obstruct- 
ing water,  the  issue  was  whether  the  damages 
resulted  from  the  obstruction  of  a  water  coarse 
or  from  an  interference  with  surface  water,  and 
plaintiff's  evidence  went  to  show  that  a  natural 
water  course  with  fairly  well-defined  channels 
was  obstructed,  and  defendant's  evidence  showed 
the  contrary,  plaintitt  could  not  recover  on  the 
theory  that  the  embankment  obstructed  nirface 
water. 
[Ed.  Note.— For  other  cases,  see  Waters  and 
(rater  Courses,  Dec.  Dig.  {  179.*J 

S.  Watebs  and  Wateb  Codbses  (I  171*)— Ob- 
struction OF  SuBFAOB  Wateb— LiABiLrrr. 
A  railroad  company  is  not  liable  in  every 
case  where  a  necessary  railroad  embankment 
results  in  injury  by  interfering  with  natural 
drainage ;  but  it  is  liable  only  waere  it  can  pre- 
vent the  injury  without  substantial  additional 
Inconvenience,  expense,  and  danger. 

lEU.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  {  216-222 ;  Dec.  Dig. 
i  171.*] 

Appeal  from  Circait  Court,  Greene  Coun- 
ty;   W.  H.  Hardy,  Judge. 

Action  by  W.  P.  Beard  against  the  Alaba- 
ma &  Mississippi  Railroad  Company.  E^m 
a  Judgment  for  plaintiff,  defendant  appeals. 
Reversed  and  remanded. 

Chas.  L.  Romberg  and  McWillie  &  Thomp- 
son, for  appellant  Harrison  &  Gex  and  U. 
P.  Heidelberg,  for  appellee. 

FLETCHER,  J.  Appellee  Is  the  owner  of  a 
certain  tract  of  land  situated  a  abort  dis- 
tance south  of  the  line  of  appellant's  railroad 
In  Greene  county.  He  filed  bis  declaration, 
alleging  that  the  railroad  was  so  constructed 
as  that  Its  embankment  Interfered  wltb  the 
natural  course  of  a  stream  or  streams  known 
as  "open  bay  branches,"  whereby  the  water 
was  caused  in  times  of  freshets  to  bade  up 
and  overflow  plalntifTs  land.  Hie  first  count 
of  the  declaration  sought  recovery  of  actual 
damages,  and  the  second  count  by  proper 
averments  made  a  case  for  punitive  damages. 
The  railroad  company  filed  a  special  plea, 
averring  that  the  embankment  did  not  ob- 
struct th«  course  of  any  natural  stream  or 
water  course,  but  served  only  to  Interfere 
with  the  drainage  of  rain  water  across  plaln- 
tUTs  land.  Plaintiff  did  not  demur  to  this 
plea,  or  in  any  way  question  its  sufficiency  In 
law,  but  filed  a  replication,  denying  the  truth 
of  the  plea,  and  reasserting  that  the  embank- 
ment did  "stop  up  a  natural  stream  of  wa- 
ter." It  will  thus  be  seen  that  the  issue  be- 
fore the  jury,  so  far  as  the  pleadings  can 
determine  the  issue,  was  whether  the  damage 


resulted  from  tbe  ooctructlon  of  a  water 
course  or  from  an  Interference  with  ordinary 
surface  drainage.  Much  testimony  was  heard ; 
the  plaintiff's  evidence  going  to  show  that 
tbe  "open  bay  branches"  were  natural  water 
courses  flowing  In  channels  fairly  well  defin- 
ed, and  the  evidence  for  the  defendant  tend- 
ing In  some  degree  to  show  the  contrary. 
Tbe  instructiona  asked  and  given  for  tbe 
plaintiff,  except  perhaps  the  seventh,  recog- 
nized that  the  plalntifTs  recovery  depended 
upon  bis  showing  that  a  natural  water  course 
had  been  obstructed,  as  these  instmctlonB 
clearly,  and  as  we  think  correctly,  predicated 
tbe  right  to  recovery  upon  this  theory.  Up- 
on defendant's  theory  of  the  case.  In  support 
of  which  there  was  some  testimony,  tbe  de- 
fendant asked  a  number  of  Instructions,  all 
of  which  were  refused,  and  the  jury  was  in 
effect  charged  that  the  only  escape  for  the 
railroad  company  was  to  show  that  tbe  con- 
struction of  tbe  embankment  did  not  cause 
tbe  injury,  entirely  Ignoring  the  point  as  to 
surface  drainage.  The  twenty-seventh  charge, 
to  illustrate,  was  refused ;  that  charge  read- 
ing: "The  court  instructs  tbe  jury  that  U 
the  roadbed  of  the  defendant  railroad  com- 
pany, upon  which  it  constructed  tbe  fill  wbicb 
tbe  plaintiff  claims  obstructed  the  water,  was 
upon  tbe  lands  of  tbe  defendant  company, 
and  the  obstruction  of  water  was  merely  tbe 
surface  drainage  of  rain  water,  and  not  a 
regular  stream  or  drain,  then  tbe  Jury  must 
find  a  verdict  for  tbe  defendant" 

Upon  tbe  issue  made  by  the  pleadings,  tbla 
error  Is  apparent  It  Is  said,  however,  that, 
independent  of  tbe  pleadings,  It  is  tbe  law 
that,  if  a  railroad  company  by  the  construc- 
tion of  an  embankment  collects  surface  wa- 
ter so  as  to  cause  overflow  and  damage,  the 
liability  Is  the  same  as  If  a  natural  stream 
Is  obstructed,  and  that  a  recovery  was  prop- 
er upon  either  theory;  that  If  the  declara- 
tion was  for  the  obstruction  of  a  water  course. 
while  the  proof  showed  an  interference  with 
ordinary  surface  drainage,  at  tbe  most  there 
was  but  a  variance,  which  was  waived  by  tbe 
failure  of  tbe  defendant  to  object  to  the  tes- 
timony or  to  ask  for  a  peremptory  instruction 
on  this  ground.  There  might  be  some  force 
In  this  argumoit  U  the  testimony  was  lo 
harmony  as  to  the  character  of  tbe  water: 
but  a  variance  could  not  have  been  suggest- 
ed In  the  court  below  in  tbe  light  of  plaln- 
tlETs  testimony  that  the  "open  bay  branches" 
in  fact  constituted  one  or  more  water  courses 
flowing  in  well-defined,  or  at  least  regular, 
channels.  There  was  manifestly  no  variance 
If  plaintiff's  testimony  was  to  be  credltedL 
There  is  no  escape  from  tbe  conclusion  ttwt 
tbe  pleadings,  tbe  iiroof,  and  the  charges  for 
the  plaintiff  made  one  case,  and  tbe  coort, 
by  refusing  defendant's  charges,  made  an> 
other.  Nor  is  it  true  that  tbe  railroad  com- 
pany must  respond  in  damages  In  every  case 
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where  a  necessary  railroad  embankment  re- 
Bolts  In  Injury  to  land  by  Interfering  witn 
natural  drainage.  Tbe  true  rule  on  the  sub- 
ject la  stated  with  precise  accuracy  In  Si- 
nai y.  Louisville,  New  Orleans  &  Texas  Ry. 
Co.,  71  Miss.  647,  14  Soutb.  87.  That  case 
modifies  the  doctrine  of  the  common  law  as 
to  surface  water  only  to  this  extent:  That 
if  tbe  railroad  company  can  prevent  the  In- 
Jury  without  aubstantlal  additional  incon- 
venience, expense,  and  danger,  then  it  should 
do  so.  If  this  plaintiff  expects  to  concede 
that  tbe  embankment  does  not  obstruct  any 
nataral  water  course,  it  must  bear  this  prin- 
ciple in  mind,  and  be  prepared  to  meet  the 
issue  as  to  whether  tbe  road  could  have  been 
constructed  otherwise  with  equal  economy 
and  safety.  On  tbe  trial  of  this  case,  It  may 
be  remarked,  tbe  testimony  was  all  tbe  other 
way. 

It  l8  Insisted  that  this  view  as  to  surface 
water  cannot  be  reconciled  with  the  case  of 
Railroad  Company  v.  Miller,  68  Miss.  760,  10 
Sootb.  61.  But  that  was  a  case  in  which  the 
railroad  company  had  constructed  a  ditch 
half  a  mUe  long,  in  which  surface  water  was 
collected  and  afterwards  discharged  upon 
plalntUTs  land,  and  Is  therefore  akin  to  the 
case  of  Railroad  Co.  v.  Lackey,  72  Miss.  881, 
16  South.  909.  Of  course,  the  company  can- 
not collect  waters,  and  by  an  artificial  chan- 
nel pour  them  ui>on  adjacent  lands.  This  is 
altogether  different  from  the  incidental  dam- 
age which  will  in  many  cases  follow  the  con- 
struction of  a  railroad  embanlunent  over  a 
swampy  piece  of  land.  The  principles  ap- 
plicable tn  the  case  of  obstructed  surface 
drainage,  and  that  aloue,  are  set  out  In  tbe 
Slnal  Case,  supra,  and  tbe  cases  of  Railroad 
Co.  r.  Davis,  73  Miss.  678,  19  South.  487,  and 
Railroad  Co.  v.  Wllboum,  74  Miss.  284,  21 
South.  1.  Of  course,  these  authorities  ba.ve 
no  reference  to  interference  with  natural  wa- 
ter courses,  and,  bad  the  instructions  been 
In  accordance  with  tbe  declaration  and  pleas, 
we  would  doubtless  have  reached  a  different 
conclusion. 

Reversed  and  remanded. 


(H  uin.  in) 

70NES  T.   STATE.     (No.   18,641.) 
(Supreme  Conrt  of  Mississippi.    Feb.  22,  1909.) 

1,    ROBBEBT   (I   17*)— INDICTMEHT. 

An  indictment  tor  robbery,  which  alleges 
that  accnsed  volnntarily  took  tbe  personal  prop- 
erty of  prosecntor  from  bis  iwnon  and  against 
his  will,  by  violenoe  and  by  putting  him  in  fear 
of  immediate  injury,  bat  which  falls  to  charge 
an  intent  to  steal  the  property  taken,  is  de- 
fectiv*. 

[Bd.    Note.— For   other  cases,   see   Robbery, 
Cent  Dig.  J  18;   Dec  Dig.  |  17.») 

3.  ROBBEBT  (f  27*)— BlXinRTS  Ot  OmNBC— 

iRBTBuononi. 

An  instmction.  on  a  trial  for  robbery,  that 
if  accnsed  voluntarily  took  the  personal  property 
of  prosecntor  from  his  person  and  against  his 
wilC  by  violence  or  by  putting  him  in  fear  of 


immediate  injury,  be  was  guilty,  was  erroueoos 
for  failing  to  state  tiutt  the  intent  to  steal  wss 
a  necessary  element. 

[Ed.  Note.— For  other  cases,  see  Robbery, 
Cent.  Dig.  {  38;  Dec.  Dig.  {  27.*] 

Appeal  from  Circuit  Court,  Hinds  County; 
W.  H.  Potter,  Judge. 

"To  be  officially  reported." 

Albert  Jones  was  convicted  of  robbery, 
and  be  appeals.    Reversed  and  remanded. 

Hallam  &  Cooper,  for  appellant  Oeo.  But- 
ler, Asst.  Atty.  Gren.,  for  the  State. 

WHITFIELD,  a  J.  The  motion  to  arrest 
tbe  Judgment  should  have  been  sustained. 
Tbe  Indictment  is  in  the  following  words: 
"The  State  of  Mississippi,  County  of  Hinds, 
First  District.  Circuit  Court,  September  Term, 
1908,  First  Judicial  District,  Hinds  County. 
The  grand  Jurors  for  tbe  state  of  Mississippi, 
taken  from  the  body  of  the  good  and  lawful 
men  of  said  district,  elected,  impanded, 
sworn,  and  charged  to  Inquire  In  and  for 
the  county  and  district  aforesaid,  at  tbe  term 
aforesaid,  in  the  name  and  by  the  authority 
of  tbe  state  of  Mississippi,  upon  their  oaths 
present  tliat  Albert  Jones,  late  of  tbe  county 
aforesaid,  in  said  county  and  district,  on  the 
12th  day  of  July,  A.  D.  1908,  did  then  and 
there  willfully,  unlawfully,  and  feloniously 
take  a  pistol,  the  personal  property  of  E.  S. 
Steen,  from  his  person  and  against  bis  will, 
by  violence  to  his  person  and  by  putting 
said  E.  S.  Steen  In  fear  of  some  immediate 
injury  to  bis  person,  contrary  to  tbe  form 
of  the  statute  in  such  case  made  and  provid- 
ed, and  against  the  peace  and  dignity  of  tbe 
state  of  Mississippi.  Wm.  Hemingway,  Dis- 
trict Attorney  pro  tem."  Tbe  indictment 
falls  to  charge  an  intent  to  steal. 

This  error  was  emphasized  by  the  giving  of 
tiie  erroneous  instruction  No.  1  for  the  state, 
wbicb  Is  as  follows:  "If  tbe  Jury  believe 
from  tbe  evidence  beyond  a  reasonable  doubt 
that  Albert  Jones  feloniously  took  the  pistol 
of  K  S.  Steen  in  bis  presence  or  from  bis 
person  and  against  bia  will,  by  violence  to 
bis  person  or  by  putting  Steen  In  fear  of  Im- 
mediate injury  to  his  person,  as  charged  in 
tbe  Indictment,  then  it  is  tbe  duty  of  tbe 
Jury  to  find  the  following  verdict:  *We,  the 
Jury,  find  tbe  defendant  guilty  as  charged  in 
tbe  indictment'"  In  the  case  of  Woods 
y.  State,  decided  by  this  court  April  15,  1889, 
reported  in  6  South.  207,  tbe  Instruction  was 
as  follows:  "(1)  Tbe  court  instructs  tbe  Jury, 
If  they  believe  from  the  evidence,  beyond  a 
reasonable  doubt  arising  therefrom,  that  tbe 
defendant  either  alone  or  In  company  wltb 
others,  made  an  assault  upon  J.  J.  Oallaher. 
and  by  violence  to  his  person  and  against  bis 
will  took  from  him  a  pistol,  of  the  value  of 
$10,  and  $10  in  money  or  United  States  cur- 
rency, the  Jury  should  find  the  defendant 
guilty  as  charged;  and  It  makes  no  difference 
whether  tbe  defendant  himself  took  and  car- 
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rled  away  tbe  pistol  and  currency.  If  he  was 
present,  aiding  and  abetting."  The  court 
held  that  that  Instruction  was  erroneous,  be- 
cause It  failed  to  state  tbe  Intent  necessary 
to  constitute  the  crime  charged.  The  doc- 
trine is  fully  explained  In  Bishop's  New  Crim- 
inal Procedure,  vol.  2  (6th  Ed.)  %  1002,  and  In 
2  Bishop's  New  Criminal  Law,  {  1159.  See, 
also,  Siedge  v.  State,  9d  Ga.  684,  26  S. 
E.  756,  and  People  v.  Vice,  21  Cal.  344. 

Because  of  the  refusal  to  arrest  the  Judg- 
ment, and  because  of  giving  of  charge  No. 
1  for  the  state,  the  Judgment  Is  reversed,  and 
the  cause  remanded. 


'94  MISB.  Z19) 

ROBERTS  T.  THOMAS.    (No.  13,815.) 

(Supreme  Court  of  Mississippi.    Feb.  22,  1909.) 

HouxsTBAD  (}  18*)— Who  Mat  Claim. 

A  widower  who  moved  into  tbe  state  from 
a  sister  state,  and  who  bought  a  bouse  and  lot 
on  whicli  he  actually  resided,  and  held  as  a 
homestead  for  bimseli  and  sons,  who  at  his  ex- 
pense remained  in  the  sister  state  lioarding  with 
a  relative  and  attending  stdiool,  but  who  would 
rejoin  him  as  soon  as  they  finished  their  school 
course,  was  tbe  bead  of  a  family,  and  acquired  a 
homestead  in  tbe  premises. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent  Dig.  {|  22-27;   Dea  Dig.  $  18.*] 

Appeal  from  Chancery  Court,  Jaclcson  Coun- 
ty;  T.  A.  Wood,  Chancellor. 

Suit  by  Oeorge  Thomas  against  R.  A.  Rob- 
erts to  cancel  defendant's  claim  of  title  to 
property  claimed  by  complainant  as  bis 
homestead,  and  claimed  by  defendant  under 
a  sheriff's  deed.  From  a  decree  for  com- 
plainant, defendant  appeals.    AfDrmed. 

Hay  &  Sanders,  for  appellant  Denny  ft 
Denny,  for  appellee. 

FLETCHER,  J.  Greorge  Thomas,  the  ap- 
pellee, a  widower,  moved  to  Mississippi  from 
Georgia  some  three  years  ago,  and  bought  a 
house  and  lot  upon  which  he  actually  resided. 
He  bad  two  boys  who  remained  behind  In 
Georgia,  boarding  with  their  grandfather  and 
attending  school;  their  board  and  tuition 
being  paid  by  the  father.  The  father  testi- 
fies that  he  was  holding  the  place  where  he 
lived  as  a  home  for  himself  and  boys,  who 
would  rejoin  him  as  soon  aa  they  finished 
their  school  course. 

The  sole  question  Is  whether  Thomas  had 
a  right  to  hold  this  house  and  lot  as  a  home- 
stead against  a  purchaser  at  an  execution 
sale  It  will  readily  be  conceded  under  all 
tbe  authorities  that  appellee  was  tbe  head  of 
a  family,  and  that  be  could  send  his  children 
away  from  home  to  attend  school  without 
forfeiting  bis  right  to  the  homestead,  pro- 
vided he  continued  to  reside  in  the  home. 
It  Is  dlfiScult  to  see  how  tbe  case  can  be  dif- 
ferent merely  because  the  boys,  who  are  tem- 
porarily absent  at  school,  have  never  actually 
and  physically  resided  In  the  home,  provided 


there  is  always  present  their  intention  to  do 
so  as  soon  as  their  school  days  are  over.  The 
authorities  cited  for  appellant  are  not  in 
point.  Mere  occupancy  certainly  is  not  suffi- 
cient; but,  when  that  occupancy  Is  coupled 
with  residence,  citizenship,  and  the  status  of 
being  tbe  head  of  a  family,  the  right  is  per* 
feet,  and  cannot  be  defeated  because  tbe  chil- 
dren have  chosen  to  remain  at  school  when 
the  father  removed  rather  than  go  through 
the  'useless  ceremony  of  coming  to  Missia- 
slppl  for  a  while,  and  then  returning  to  their 
school  duties. 

Tbe  learned  chancellor  held  correctly,  and 
the  case  is  affirmed. 


WESTERN  UNION  TELEGRAPH  CO.  T. 

WEBB  &  SMITH.     (No.  13,585.) 

(Supreme  Court  of  Mississippi.     Feb.  8,  1909.) 

Teleokaphb  and  Telephones  ({  67*) — Rkoit-. 

latjon  and  operation — e^bobs. 

A  telegraph  company  is  not  liable  for  dam- 
ages resultmg  from  an  error  in  a  message  from 
a  prospective  contractor  to  plaintiffs  as  to  the 
time  in  which  be  could  complete  a  building, 
which  error  caused  plaintiffs  to  award  the  eon- 
tract  to  another  firm  at  a  higher  bid ;  there  be- 
ing no  completed  contract,  and  plaintiff  losing 
only  an  opportunity  to  make  an  adrantageoas 
contract. 

[Ed.  Note.— For  other  cases,  see  Telegraplis 
and  Telephones,  Cent.  Dig.  S  67;  Dec.  Dig.  } 
67.*] 

Appeal  from  Circuit  Court,  Marion  (Joan- 
ty;  W.  H.  Coolt,  Judge. 

Action  by  Webb  &  Smith  against  the  West- 
ern Union  Telegraph  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Re- 
versed and  remanded. 

Webb  &.  Smith  contemplated  the  building 
of  a  storehouse,  and  had  Invited  bids  from 
virions  contractors.  Among  those  who  sub- 
mitted bids  was  the  firm  of  Oliver  &  Buries. 
Their  bid  was  for  $3,354,  which  was  the  low- 
est bid  received.  Appellee  thereupon  wired 
Oliver  ft  Burks  as  follows:  "If  awarded  con- 
tract, how  soon  could  you  give  us  building.** 
Oliver  ft  Burks  replied  as  follows:  "Can 
^ve  building  In  sixty  days."  In  transmlttlitg 
the  message,  the  word  "can"  was  changed 
to  read  "can't."  so  that  tbe  message  read 
"Can't  give  the  building  In  sixty  days." 
Thereupon  Webb  ft  Smith  awarded  tbe  con- 
tract to  another  firm  at  a  higher  bid.  and 
thereafter  brought  suit  for  the  difference  in 
the  two  bids,  and  recovered  Judgment  In  tbe 
lower  court  From  this  Judgment  the  tele- 
graph company  appeals. 

Harris  &  Willing,  for  appellant  Weath- 
ersby  ft  Rawls,  for  appellees. 

FLETCHER,  J.  This  case  is  completely 
controlled  by  the  case  of  Western  Union  Tele- 
graph Co.  V.  Adams  Machine  Company,  47  Sow 
412.    Here,  as  there,  there  is  no  pretense  that 
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there  was  a  completed  contract  Appellees 
have  only  lost  an  opportunity  to  make  an  ad- 
▼antageons  contract  The  case  of  Alexander 
T.  Telegraph  Company,  66  Miss.  161,  5  South. 
S9T.  3  L.  R.  A.  71,  14  Am.  St  Rep.  656,  cited 
by  appellee,  is  fully  discussed  and  dlstln- 
^sbed  in  the  Adams  Machine  Company 
Case,  supra. 
Reversed  and  remanded. 


m  Miss.  4SS) 

TURNER  T.  STATE.     (No.  13,614.) 
{Supreme  Court  of  Mississippi.    Feb.  22,  1909.) 

CsiMiNAi.  Law  (J  1171*)— Appeai/— Miscon- 
duct OF  Pbosecutor— Aboument. 

Argument  of  a  prosecuting  Httomey  dui^ 
Ing  the  trial  of  a  murder  case  exceedingly  close 
on  its  facts,  in  which  be  stated  that  accused  had 
■aid  that  she  bad  witnesses  to  prove  her  good 
character,  and  asked  why  she  did  not  present 
them,  saying  that  the  state  could  not  intro- 
duce evidence  of  her  bad  character  until  she  had 
given  proof  of  her  good  character,  which  line  of 
argument  was  excepted  to,  was  teversible  error. 
[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  fS  3126,  3127;  Dec.  Dig.  { 
1171.»] 

Appeal  from  Clrcnlt  Court,  Harrison  Coun- 
ty; W.  H.  Hardy,  Judge. 

"To  be  officially  reported.". 

Sarah  Tamer  was  convicted  of  manslaugh- 
ter on  a  charge  of  mnrder,  and  she  appeals. 
Reversed. 

Erans  &  Hardy,  for  appellant  Geo.  But- 
ler, Asst  Atty.  Gen.,  for  the  State. 

WHITFIELD,  C.  J.  During  the  progress 
of  the  trial  of  this  case,  which  Is  an  ex- 
ceedingly close  one  on  its  facts,  special 
counsel  employed  to  assist  the  district  at- 
torney in  -the  prosecution.  In  the  course  of 
Ilia  argument  to  the  jury,  used  the  follow- 
big  language:  "She  says  that  she  has  wit- 
nesses to  prove  her  good  character.  Why 
didn't  old  Sarah  Turner  bring  her  witnesses 
here  to  testify  to  her  good  character,  If  she 
has  witnesses  to  prove  her  gpod  character? 
The  state  cannot  Introduce  evidence  of  her 
bad  character  until  the.  defendant  has  put  In 
her  good  character."  To  this  the  defendant 
then  and  there  excepted.  The  court  does 
not  seem  to  hare  sustained  the  exception  or 
to  have  directed  counsel  to  stop  that  line  of 
argument;  nor  did  the  court  give  a  single 
tnatmctlon  directing  the  jury  not  to  regard 
this  statement 

In  12  Cyc.  678,  It  is  said:  "So  it  is  prej- 
udicial error  entitling  the  defendant  to  be 
granted  a  new  trial  to  allow  counsel  for  the 
prosecution  In  his  argument  to  the  Jury  to 
comment  upon  the  failure  of  the  defendant 
to  offer  evidence  of  his  previous  character." 
In  McKnlght  ▼.  United  States,  07  Fed.  208, 
88  C.  C.  A.  115,  It  Is  said:  "Such  argument 
made  over  objection  with  the  consent  of  the 


court  in  effect  destroys  the  presumption  in 
favor  of  the  accused,  and  allows  the  jury  to 
Infer  that  bis  character  is  bad,  because  he 
has  not  produced  proof  to  the  contrary." 

To  the  same  effect  are  many  other  authori- 
ties. Indeed,  the  proposition  Is  elementary. 
We  would  not  In  a  case  where  the  right  re- 
sult had  manifestly  been  reached,  where 
guilt  was  overwhelmingly  shown,  reverse 
for  this  sort  of  error  alone;  but  In  this  case 
the  guUt  Is  not  so  shown,  and  It  is  not  at  all 
dear  from  the  testimony  that  the  defendant 
Is  guilty  of  the  crime  charged. 

Reversed  and  remanded. 


WILBURN  V.  STATE.     (No.  13,333.) 
(Supreme  Court  of  Mississippi.    Feb.  22,  1909.) 

Appeal  from  CSrcuit  Court  Lafayette  Coun- 
ty •    W.  A.  Roane,  Judge.  • 

George  W.  Wilbum  was  convicted  of  carrying 
a  concealed  weapon,  and  appeals.    AflSrmed. 

Jas.  G.  McGowen,  for  appellant  Geo.  Bntler, 
Asst  Atty.  Gen.,  for  the  State. 


PER  CURIAM.     Affirmed. 


FERGUSON  T.  CITY  OP  PA8CAOOULA. 

(No.  13,747.) 

(Supreme  Court  of  Mississippi.    Feb.  22,  1900.) 

Appeal  from  Circuit  Court,  Jackson  County; 
W.  H.  Hardy,  Judge. 

Action  between  J.  D.  Ferguson  and  the  Oltj  of 
Pascagoula.  F^m  the  ju<Qrment  Ferguson  ap- 
peals.    Affirmed. 

Dodds,  Leathers  &  Goldman,  for  appellant 
?I.  B.  Elveritt  for  appellee. 

PER  CURIAM.     Affirmed. 


LOUISVILLE  ft  N.  R.  CO.  v.  McEAT  et  aL 

(No.  13,788.) 
(Supreme  Court  of  MissiasippL    Feb.  22,  1909.) 

Appeal  from  Circuit  0>nrt  Jackson  County; 
W.  H.  Hardy,  Judge. 

Action  by  Mrs.  Maggie  McKay  and  others 
against  the  Louisville  &  Nashville  Railroad 
Company.  From  the  judgment  the  railroad 
company  appeals.    Affirmed. 

Gregory  L.  Smith,  for  appellant  May  & 
Sanders,  for  appellees. 

PER  CURIAM.     Affirmed. 


RUSSELL  v.   STATE     (No.   18,638.) 
(Supreme  Court  of  Mississippi.    Feb.  22,  1909.) 

Appeal  from  Oircnit  Court  Holmes  County; 
Sydney  Smith,  Judge. 

Mose  Russell  was  convicted  of  mnrder,  and 
appeals.     Affirmed. 

Geo.  Butler,  Asst  Atty.  Gen.,  for  the  State. 
PER  CURIAM.     Affirmed. 
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WATKINS  MACHINE  &  FOUNDRY  CO.  T. 

KERNE  et  al.    (No.  13,810.) 
(Supreme  Court  of  Mississippi.    Feb.  22,  1909.) 

Appeal  from  Circuit  Court,  Jones  County ;  B. 
L.  Bullard,  Judge. 

Action  between  the  Watkins  Maclilne  &  Foan- 
dry  Company  and  A.  J.  Keene  and  others. 
From  the  Judgment,  the  company  appeals.  Dis- 
missed. 

G.  W.  Ellis,  for  appellant  Carrie  k  Currie, 
for  appellees. 

PER  CURIAM.    Appeal  dismiaaed. 


BELL  ▼.  STATU     (No.  18.616.) 

(Supreme  Court  of  Mississippi.    Feb.  22,  1909.) 

Appeal  from  (^rcnit  Court,  Harrison  County ; 
W.  H.  Hardy,  Judge. 
Frank  Bell  was  oonvicted  of  manslaughter, 

and  appeals.    Affirmed. 

J.  H.  Mlse,  for  appellant    Geo.  Batlar,  Aast 
Atty.  Oen..  for  the  State. 


PER  CURIAM.    Affirmed. 


WATSON  T.  BICHWOOD  LUMBER  00. 

(No.  18321.) 

(Supreme  Gonrt  of  Mississippi.    Feb.  22,  1909.) 

Appeal  from  Circuit  Court,  Hancock  County ; 
W.  H.  Hardy,  Judge. 

Action  between  D.  A.  Watson  and  the  Ridi- 
wood  Lumber  Company.  From  the  Judgment 
Watson  appeals.    Dismissed. 

PER  CURIAM.    Dismissed. 


STBADMAN  et  al.  r.  BUTLBB.    (No.  18,741.) 
(Supreme  Court  of  Mississippi.    Feb.  22,  1900.) 

Appeal  from  Circuit  Court  Lawrence  (bounty ; 
R.  L.  Bullard,  Judge. 

Action  between  R.  N.  Steadman  and  otbeia 
and  Ike  Butler.  From  tbe  judgment  Stead- 
man  and  others  appeal.    Affirmed. 

Carrie  &  Orrie,  for  appellants.  S.  B.  Wad- 
deU  and  Touchstone  k  Salter,  for  appellea. 

PER  CURIAM.    Affirmed. 


SMITH  y.  PARKER.    (No.  18,794.) 
(Supreme  Court  of  Mississippi.    Feb.  22,  1900.) 

Appeal  from  Circuit  Oinrt,  Harrison  County : 
W.  H.  Hardy,  Judge. 

Action  between  W.  M.  Smith  and  O.  H.  Park- 
er. From  the  Judgment  Smith  appeals.  Af- 
firmed. 

J.  I.  Ballanger  and  Rucks  Terger,  tor  ivpel- 
lant    M.  D.  Brown,  for  appellee. 

PER  CURIAM.    Affirmed. 


OALLOWAT  V.  STANLEY.    (No.  18,761.) 
(Supreme  Court  of  MississippL    Feb.  22,  1009.) 


W 


Appeal  from  Circuit  Court,  Harrison  County ; 
H.  Hardy,  Judge. 


Action  between  J.  F.  Galloway  and  Ben  S. 


Stanley.    From  the  Judgment,  Galloway  appeals. 
Affirmed. 

Mayea  At  Longstreet  for  appellant    Barrett  k 
Taylor,  for  appellee. 

PER  CURIAM.    Affirmed. 


NOBLES  T.  KINSTBA.    (No.  13.811.) 
(Supreme  Court  of  MississippL    Feb.  22.  1909.) 

Appeal  from  Circuit  Court  Jones  County ;  R. 
L.  Bullard,  Judge. 

Action  between  John  F.  Nobles  and  W.  G. 
EInstra.  From  the  Judgment  Nobles  appeals. 
Dismissed. 

PER  CURIAM.     Dismissed. 

(56  Pla.  708) 

VAUGHAITS  SEED  STORE  t.  STRINO- 

FEJLLOW. 

(Supreme  Court  of  Blorida,  DlTlsion  A.     Dec. 

8,  1906.    Beadnotes  Filed  Feb.  11,  1909.) 

1.  EVIDENCB   (I   471*)  — CIONOI-tJSIOirs— IHCT- 
DKITTAt.  OoirCI.UBI0II. 

While  the  opinion  of  a  witness  or  m  con- 
clusion drawn  by  him  from  facts,  is  not  admia- 
albie  evidence,  yet  an  Incidental  statement  of  a 
conclusion  that  is  merely  introductory  of  the 
facts  and  circumstances  showing  the  means  and 
aources  of  his  knowledge  will  not  be  regarded 
as  a  violation  of  this  rule. 

[E]d.  Note. — E^or  other  cases,  see  Evidence, 
Cent  Dig.  {  2149;   Dec.  Dig.  {  471.»] 

2.  ETIDBNCK    (§    143*)— iMATEEIAUFT. 

Testimony  tending  to  prove  allegations  of 
the  declaration  ia  not  Immaterial. 

[Ed.   Note.— For  other  cases,   see  Bvidenoe, 
Cent  Dig.  {424;   Dec.  Dig.  |143.»] 
8.  Damaoks  (I  18*)— Pboxikats  ob  Rkmotk 

CORSBQtTBITCEB. 

A  person  is  not  liable  in  damages  for  tb« 
remote  consequences  of  his  act  or  for  conjectn- 
ral  consequences.  Damagea,  to  be  recoverable, 
must  be  both  the  natural  and  proximate  conse- 
quence of  the  wrong  complained  of.  - 

[EM.  Note.— For  other  caaes,  aee  Damacaa, 
Cent  Dig.  {  87 ;  Dec  Dig.  i  la*] 

4.  Saixb  (I  442*)— Bbbaoh  op  Wabbartt  ov 

SKBD— MKA80BB  OV  DaVAOBS. 

Where  one  sells  seed  under  a  warranty,  and 
the  seed  produces  a  crop  not  harmful  to  tbe 
land,  but  of  a  poorer  character,  or  of  aa  inferior 
quality  and  lesa  value  than  would  have  been 
produced  bad  the  warranty  been  fulfilled,  tbe 
measure  of  damage  is  the  value  of  the  crop  of 
tbe  true  product  such  aa  the  seed  was  warrant- 
ed to  produce  and  such  aa  would  have  ordinarily 
been  produced  that  year,  less  the  expense  of 
raising  it,  and  less  also  the  value  of  the  crop 
actually  raised  from  the  seed  delivered. 

[Eid.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  {  1294;    Dec.  Dig.  I  44i*] 

5.  Saij»  ({  442*)— Bbbaoh  or  Wabbartt  aw 
Seed— Mbasubb  or  Damaoeb. 

Where  one  sells  seed  under  a  warranty, 
and  the  seed  bought  proves  to  be  worthless — 
that  is,  where  they  wholly  fail  to  germinate  or 
grow  after  having  been  planted,  and  no  crop  re- 
sults from  planting  the  seed  delivered — the  only 
damages  recoverable  are  tbe  price  paid  for  the 
seed,  the  expense  In  preparing  the  soil  for  the 
seed  and  for  planting  the  same/  together  with 
tbe  loss  sustained  from  having  the  land  lie  Idle 
for  tbe  year,  or  for  auch  time  aa  the  use  of  it 
was  lost 

[Ed.  Note.— For  other  cases,  ses  Salaa,  Cent. 
Dig.  I  i29i ;   Dec.  Dig.  |  442.*] 


•For  otlier  oases  ■••  same  topio  and  section  NUMBER  in  Dec.  *  Am.  Digs.  UOT  to  date,  *  Reportsr  Indoxoa 


Digitized  by 


Google 


Fit.) 


YAUOHAN'6  SEED  STOBB  ▼.  STRINOFBLLOW. 


411 


&  Appeaj.  aitd  BJbbob  (|  1033*)— HABioxaa 
Ebbob— IBrboks  Favobablk  to  Pabtt. 
In  an  action  for  damaKea,  where  ttie  plain- 
tiff sees  fit  to  forego  an  element  of  liia  damages, 
ud  only  asks  for  a  part  of  what  he  may  re- 
cover, the  defendant  cannot  complain  either  of 
this  omission  on  the  part  of  the  plaintiff  or  of 
tlie  action  by  the  court  in  permitting  proof  of 
1  part  only  of  what  the  plalntiS  may  recover. 

[E>1  Note. — For  other  cases,  see  Appeal  and 
Brror,  C5ent.  Dig.  {  40e0;   Dec  Dig.  |  1033.*] 

T.  Affeai.  ako  E3BB0B  (f  1066*)— HABiaxaa 
Bbbob— Exclusion  of  Stidenos. 

Where  an  objection  to  a  question  which  is 
•fterwards  answered  by  the  witness  is  sustained, 
and  the  coort  does  not  strike  the  answer  or 
withdraw  same  from  the  jury's  consideration, 
and  the  defendant  had  the  benefit  of  this  teati- 
mony,  he  was  not  harmed  by  and  cannot  com- 
plain of  the  eoarf  •  ruling. 

[Bd.  Note.— For  other  caaea,  sea  Appeal  and 
Krtor,  Cent  Dig.  {  4200;  Dec.  Dig.  {  1066.*] 

&  WimsssBB  (i  260*)— OBoas-SzAifUiAnoR— 

SCOPK. 

The  court  commits  no  error  in  snstalning 
abjections  to  questions  that  were  not  in  cross  of 
tke  examination  in  chief. 

[Bd.  Note.— For  other  cases,  aee  Witnesses 
Ont.  Dig.  f  MO ;  Dec  Dig.  {  260.*] 

A.  Tbiai,  (I  82*)— BzcBPnoR  or  Btidknob— 

ObJECTIORS— StTmCIKNOT. 

Objections  that  a  question  was  irreieTant 
and  immaterial  and  baa  nothing  to  do  with  the 
ease  an  too  general,  and  were  properly  orer- 
tilled. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  U  196k  186;    Dec.  VigTi  82.*] 

Ml  Appbai.  and  E^bob  (§  1056*)— BxcLTTSion 
or  EviDEWCK— Habmi.ebs  Ebrob. 
There  was  no  error  in  the  court's  snstaln- 
log  an  objection  to  the  question,  "Isn't  there  a 
paper  asnally  in  the  top  of  the  bag  like  that?" 
where  the  witness  testified  that  he  opened  the 
bag  c^  seed  and  there  was  no  such  paper. 

[EU.  Note.— For  other  cases,  see  Appeal  and 
Bmr,  Cent  Dig.  {  4188;  Dec.  Dig.  |  1056.*] 

U.  Etidekce  (I  471*)— Opiwioh  Evidkkce. 

Permitting  a  witness  to  state  as  his  opin- 
ion that  cucumber  seed  was  cnltiTated  in  the 
osual.  and  cnstomary  manner  in  bis  locality  is 
not  reversible  error,  where  be  has  already  stat- 
ed with  the  greatest  fullness  all  the  methods  and 
deuils  of  the  planting  and  cultivation  of  these 
Kcd,  and  the  witness  had  liad  nine  years'  ex- 
perience in  the  planting  and  growing  of  cu- 
cumbers. 

fl^.    Note.— For   other  cases,   see   Evidence, 
Ont  Dig.  {  2160;    Dec  DigTl  471.*] 

IZ  Appbai.  and  Ebbob  ({  788*y— Abbiqnment 
or  Ebeob»— IHCLVDIHO  Ebbob  in  One  As- 
noNMEira. 

Several  ruling  In  iregard  to  the  admission 
or  exclusion  of  evidence  snould  not  be  joined  in 
one  assignment  for  if  any  of  the  rulings  com- 
plained of  la  correct  the  assignment  must  be 
overruled. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  3033;  Dec  Dig.  {  738.*] 

18.  Etidehob  (I  314*)— Heabsat. 

Hearsay  evidence  is  proiierly  excluded. 
[Ed.    Note. — For   other   cases,   see    EMdence, 
Out  Dig.  I  1168;   Dec  Dig.  {  814.*] 

14.  Evidence  ({  164*)— Best  and  Secordabt. 
Objection  to  the  offer  in  evidence  of  "a 
drawn  oif  statement  from  the  stock  book"  was 
properlv  sustained,  where  the  witnesa  has  the 
original  stock  book  In  his  ixmsession. 

TBd.    Note. — For   other   cases,    see   Evidence, 
Oeht  Dig.  I  546 ;   Dec.  Dig.  S  164.*] 


16.  Sales  (S  440*)— Bbeaor  of  Wabbartt— 

(Evidence — ADHissiBiLirr. 

Where  original  orders  for  cucumber  seed 
to  be  shipped  to  plaintiff  are  offered  in  evidence 
by  the  defendant  to  show  that  the  plaintiff  had 
knowledge  of  a  disclaimer  of  warranty  thereof, 
and  said  orders  do  not  contain  an^  such  dis- 
claimer, their  exclusion  is  not  reversible  error. 

I'ESd.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  I  1261 ;   Dec.  Dig.  f  440.*] 

19^  Trial  (|  46*)— Reception  or  Evidence— 

OiTEB — Necessity. 

Where  the  relevancy  of  a  question  pro- 
pounded to  a  witness  is  not  apparent  and  there 
is  no  offer  to  make  such  relevancy  to  appear, 
the  court  may  refuse  to  permit  the  witness  to 
answer  the  question. 

[Ed.  Note.— For  other  eaass,  see  Trial,  Cent 
Dig.  i  116:   Dec  Dig.  I  46.*] 

17.  Appeal  and  Ebbob  ((  788*>— AssiamiBHT 
or  Ebrobs- iRCLCDiNa  EBBoma  ir  Orb  As- 

8ISRHERT. 

Wbere  one  assignment  of  error  gioopa  die 
oonrfs  ruling  upon  objections  to  several  ques- 
tions and  answers  in  the  deposition  of  a  witness, 
and  the  court  properly  sustained  the  objection 
to  one  of  such  questions,  the  appellate  court 
will  not  consider  the  other  objectiiHis. 

[Bd.  Note.— For  other  cues,  see  Appeal  and 
Error,  Cent  Dig.  i  3033 ;  Dec  Dig.  {  7S&*] 
1&  OuaroMa  and  Ubaoes  d  12*)— EviOBRca— 

ADWasiBILITr. 

Under  a  plea  which  alleged  that  the  seed 
was  sold  subject  to  the  custom  of  seed  mer- 
chants in  the  seed  trade  in  the  city  and  state 
of  New  York,  the  court  properly  sustained  an 
objection  to  testimony  going  to  prove  the  cus- 
tom of  seed  merchants  generally,  and  there  was 
no  tender  of  proof  that  the  plamtlff  bad  knowl- 
edge of  any  such  custom. 

[E&L  Note- For  other  cases,  see  Cnstoma  and 
Usages,  Cent  Dig.  {  23 ;   Dec  Dig.  {  12.*] 

la  EVIDBROB   ({  471*)— OfIRIOR   EviDBROB— 

Heabsat. 

Where  the  expression  of  opinion  upon  an 
article  written  by  another  In  relation  to  the 
mixing  of  encumber  and  other  vine  seeds  calls 
for  the  opinion  of  the  witness  upon  what  at  best 
is  but  hearsay  testimony,  the  court  properly  ex- 
cluded the  same. 

[EM.  Note.— For  other  cases,  see  Evidence, 
Oent  Dig.  I  2160;    Dec  Dig.  |  471.*] 

2a  Appeal  and  Ebbob  (|  761*)  —  Rboobd — 

Mattebs  Pbesxnted. 

Where  the  transcript  of  the  record  does  not 
sustain  the  assignment  no  error  is  made  to  ap- 
pear. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  3040;  Dec  Dig.  S  751.*] 

21.  Evidence  (J  471*)— Conclosiorb  op  Wit- 
ness. 

The  plaintiff  may  testify  that  a  certain  per- 
son was  never  employed  by  him  as  his  agent  to 
purchase  seed  for  him. 

(E>d.  Note.— For  other  cases,  see  EMdence, 
Oent  Dig.  I  2150;   Dec  Dig.  i  471.*] 

(Syllabus  by  the  Court) 

Error  to  Circuit  Court,  Alachua  County; 
James  T.  Wllla,  Judge. 

Assumpsit  by  J.  D.  Strlngfellow  against 
Yaugban's  Seed  8tor&  Judgment  for  plain- 
tur,  and  defendant  brings  error.    Affirmed. 

nie  defendant  in  error,  who  will  be  known 
elsewhere  in  this  c^lnlon  as  the  "plaintiff," 
sued  the  plaintiff  In  error  In  an  action  of 
assumpsit     The   declaration   contained   the 
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common  connts  and  a  special  count,  which 
Is,  in  part,  as  follows: 

"For  that  whereas,  on  the  1st  day  of 
January,  A.  D.  1905,  the  plaintiff  being  a 
truck  farmer,  operating  at  and  In  Alachua 
•county,  Fla.,  and  the  defendant  corporation 
being  a  dealer  In  seeds,  and  offering  and 
guaranteeing  to  furnish  seeds  for  the  growth 
of  a  certain  quality  of  cucumbers,  to  wit, 
the  Arlington  White  Spine  cucumber,  the 
plaintiff  then  and  there  purchased  from  the 
defendant,  and  the  defendant  sold  and  de- 
livered to  the  plaintiff,  60  pounds  of  said 
Arlington  White  Spine  encumber  seed  at 
$.80  per  potmd,  aggregating  $40,  and  the 
plaintiff  paid  the  defendant  for  said  seeds; 
the  same  to  be  used  by  the  plaintiff  In  the 
planting  of  his  crop  of  cucumbers  at  and  In 
Alachua  county,  Fla. 

"And  the  plaintiff  further  says  that  be- 
lieving the  same  to  be  good  cucumber  seeds, 
and  that  would  yield  and  produce  as  rep- 
resented and  guaranteed  by  the  defendant, 
received  the  said  seeds  and  planted  the  same, 
but  the  said  seeds  did  not  yield  and  produce 
the  kind  and  quality  of  cucumbers  as  rep- 
resented and  guaranteed  by  the  defendant, 
but,  on  the  contrary,  yielded  and  produced 
a  quality  and  kind  of  cucumbers  that  would 
not  sell  in  the  market,  and  that  were  re- 
jected and  refused  by  dealers,  and  declared 
by  all  dealers  who  handled  them  to  be  abso- 
lutely worthless.  And  the  plaintiff,  before 
and  since  that  time.  Incurred  large  expense 
and  damage  In  the  purchase  of  said  seed.  In 
the  clearing  of  the  land,  breaking  the  sub- 
soil and  harrowing  the  same,  planting  and 
replanting  the  seed,  fertilizing  the  same, 
working  the  crop,  piping  and  preparing  for 
irrigation.  Irrigating  the  crop,  and  other 
necessary  expenses  Incident  to  the  prepara- 
tion and  cultivation  of  the  said  crop,  all  of 
which  was  a  total  loss  to  the  plaintiff,  and 
thereby  the  plaintiff  was  injured  by  reason 
of  the  said  defective  seeds,  and  by  reason 
of  the  fact  that  the  encumbers  produced 
and  yielded  from  the  said  seed  were  absolute- 
ly worthless  and  unfit  for  sale  and  for  ship- 
ment. In  the  sum  of  $1,9S0,  and  therefore 
he  brings  this  suit,  and  claims  damages 
against  the  defendant  In  the  said  sum  of 
$l,95a" 

The  bill  of  particulars,  flled  with  the  dec- 
laration. Is  as  follows: 

Vaughan's  Seed  Store, 

In  account  with  J.  D.  Stringfellow,  for 
CleariDK  up  22^4  acres  of  land  ready 

for  plow,  $3  per  A. $     6760 

Breaking,       subsoiling,       harrowing 

same,  $5  per  A. 112  50 

Seed   40  00 

Planting  and  replanting 40  00 

Fertilizer,   hauling    and  distributing 

same,  $40  per  acre 900  00 

Working  crop,  $5  per  acre 112  50 

Piping  and  preparing  for  irrigating, 

$10  per  acre 225  00 

Irrigating  the  crop,  $3  per  A 112  50 

Putting  up  and  tearing  down  frames 

on  4  acres  and  wear  of  cloth 190  00 

Salary  of  superintendent 15000 

$1,960  00 


The  defendant  flled  six  pleas:  The  first 
was  a  plea  of  not  guilty.  The  second  plea 
was  to  the  effect  that  the  seeds  sold  wero 
not  guaranteed  In  any  way,  but  were  sold 
l>y  the  defendant  to  the  plaintiff  subject  to 
a  written  condition  Itnown  to  the  plaintiff, 
which  was  printed  in  and  upon  the  bills, 
orders,  and  addresses  of  the  parties,  and 
placed  also  upon  a  slip  put  in  each  parcel 
or  bag  of  seeds  sold  by  the  defendant,  and 
of  all  of  which  the  plaintiff  had  full  notice, 
the  language  of  which  was  as  follows:  "We 
give  no  warranty,  express  or  Implied,  as  to 
description,  quality,  productiveness  or  any 
other  matter  of  any  seeds,  bnlbs  or  plants 
we  send  out  and  we  will  not  be  in  any  way 
re^Kinslble  for  the  crop.  If  the  purchaser 
does  not  accept  the  goods  on  these  terms,  they 
are  at  once  to  be  returned.  Taughan's  Seed 
Store." 

The  plea  further  alleged  that  the  said 
plaintiff,  knowing  that  the  sale  of  Taugban's 
Improved  Arlington  White  ^Ine  cucumber 
seed  was  made  to  him  subject  to  the  condi- 
tion aforesaid,  received  the  seed  so  sold  in 
the  declaration  set  forth,  and  accepted  same 
subject  to  the  aforesaid  condition,  and  did 
not  return  or  offer  to  return  the  said  seeds. 

The  third  plea  alleged  that  the  seed  was 
sold  subject  to  the  custom  of  seed  merchants 
In  the  seed  trade  In  the  city  and  state  of 
New  York,  which  custom  is  that  the  sales  of 
seeds  are  made  subject  to  the  disclaimer,  as 
set  forth  In  the  second  plea. 

In  the  fourth  plea  defendant  alleges  that 
■  the  plaintiff  neglected  to  properly  plant  and 
cultivate  the  seed  in  the  ordinary  and  usual 
manner  of  planting  such  seed  In  Alachua 
county,  and  that  the  fault  of  the  failure  of 
the  crop  was  due  to  the  cultivation  of  the 
said  seed  and  Its  product,  and  defendant  Is 
not  obligated  to  the  plaintiff  by  reason  of  tbe 
contract,  and  became  in  no  wise  liable  for 
any  damages. 

In  the  fifth  plea  defendant  alleges:  That 
the  sale  of  seed  In  the  declaration  mentioned 
was  made  through  one  W.  S.  McDowell,  an 
agent  of  the  plaintiff,  who  sent  to  defendant 
an  order  on  behalf  of  plaintiff  to  ship  to 
plaintiff  the  said  50  pounds  of  cucumber  seed 
of  the  variety  known  as  "Vaughan's  Improv- 
ed Arlington  White  Spine."  That  said  order 
bore  upon  Its  face  a  N.  B.  notice  as  follows, 
"This  order  is  taken  subject  to  approval  by 
Vaughan's  Seed  Store,  which  approval  will 
be  acknowledged  by  mall,"  and  upon  its 
back  a  notice  that  Vaughan's  Seed  Store  did 
not  accept  any  responsibility  In  reference 
to  same.  That  an  acceptance  of  said  order 
was  duly  mailed  in  a  stamped  envelope  ad- 
dressed to  plaintiff  at  Gainesville,  Fla.,  con- 
taining tbe  following  statement:  "We  Do 
Not  Warrant  While  we  always  aim  to 
have  the  best  seeds  and  bulbs,  roots  and 
like  stock  from  the  most  reliable  growers, 
we  give  no  warranty,  expressed  or  Implied, 
nor  do  we  guarantee  tbe  seeds,  bulbs  or 
plants  supplied  by  us,  nor  will  we  be  In  any 
way  responsible  for  the  crop  either  as  to 
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varieties  or  prodnct,  nor  do  we  gnarantee 
the  Buccessf  ol  flowering  of  any  bnlbs,  or  that 
plants  wbidi  grow  from  same  will  be  free 
from  dlseaBe.  If  not  accepted  on  these  terms 
these  goods  must  be  returned  at  once  and 
any  naoney  paid  for  the  same  wUI  be  re- 
funded. We  assume  no  responsibility  for  de- 
llTerles  delayed  or  prerented  by  reason  of 
war.  Taugfann's  Seed  Store."  That  on  the 
31st  day  of  December,  1904,  the  defendant 
■hipped  to  the  plaintiff  the  said  seed  ot  the 
Tartety  aforesaid  In  a  seamless  bag.  That 
within  the  bag  and  on  top  of  said  seed  was 
a  written  notice  of  no  warranty,  express  or 
Implied,  as  to  description,  quality,  productlve- 
ness,  or  any  other  matter  of  seed  sent  ont, 
and  that  defendant  will  not  be  responsible 
for  the  crop.  That  a  bill  for  said  seed  was 
duly  mailed  on  the  8d  day  of  January,  1905, 
to  plaintiff,  containing  notice  of  no  warran- 
ty of  said  seeds,  and  that  no  complaint 
would  be  entertained  unless  made  within 
Are  daya  after  receipt  of  goods.  That  said 
plaintiff  received  said  bill  and  paid  same, 
and  had  notice  of  contents  thereof.  That 
■aid  bag  of  seed  with  the  said  notice  was 
duly  delivered  to  plaintiff,  and  defendant 
avers  that,  if  the  said  seed  so  sold  and  de- 
livered subject  to  the  said  "disclaimer"  fail- 
ed to  produce  Vanghan's  Improved  Arlington 
White  Spine  cucumbers,  such  failure  was 
iae  to  the  improper  care  or  want  of  care  In 
the  plaintiff's  own  negligence,  and  not  to 
defects  in  the  seed  furnished. 

There  was  a  sixth  plea  similar  to  the 
fifth  plea. 

The  parties  went  to  trial,  and  the  Jury 
fDond  for  the  plaintiff  $950.  Final  Judg- 
ment was  entered  for  the  plaintiff,  and  the 
defendant  sued  ont  a  writ  of  error. 

Carter  &  Layton  and  Baker,  Matbeson  & 
Baxter,  for  plaintiff  in  error.  W.  S.  Broome 
and  W.  W.  Hampton,  for  defendant  In  error. 

PABKHILL,  J.  (after  stating  the  facta  as 
abore).  The  plaintiff,  J.  D.  Stringfellow,  tes- 
tified as  a  witness  In  his  own  behalf.  His 
eonns^  asked  him  this  question:  "Mr.  Strlng- 
fdlow,  did  you  make  any  purchase  about 
the  1st  of  January,  1005,  from  the  defend- 
ant corporation?"  The  witness  answered: 
"I  gave  an  order — I  met  Mr.  McDowell,  of 
the  Tanghan  Seed  Store — "  To  this  an- 
swer the  defendant  objected  and  moved  to 
strike  the  same,  because  the  answer  assum- 
ed that  W.  S.  McDowell  was  the  agent 
of  the  Vanghan  Seed  Store,  while  the  fact 
of  such  agency  was  put  in  issue  by  the 
pleadings.  The  objection  was  overruled  and 
the  motion  denied.  This  ruling  la  made  the 
basis  of  the  first  assignment  of  error. 

The  court  committed  no  error  in  this  rul- 
ing. The  answer  of  the  witness  did  not  as- 
sume or  disclose  the  agency  of  McDowell. 
As  we  read  this  answer,  it  was  merely  in- 
troductory to  the  subsequent  statement,  by 
the  witness,  of  the  facts  and  circumstances 
of  the  agency  of  McDowell  and  the  means 


and  source  of  knowledge  of  the  witness. 
Hoadley  v.  Hammond,  63  Iowa,  599,  19  N.  W. 
794;  Talladega  Ins.  Ga  y.  Peacock,  Adm'r, 
67  Ala.  253.  Any  possible  error  was  render- 
ed harmless  by  the  subsequent  testimony  of 
L.  W.  Wheeler,  manager  of  the  New  York 
office  of  the  Vaughan  Seed  Store,  who  teett 
fled  in  behalf  of  the  defendant  that :  "Dur- 
ing the  year  1904,  we  made  arrangements 
with  Mr.  McDowell  to  sell  seed  for  us  on 
commissions.  •  •  •  Mr.  McDowell  took 
an  order  from  J.  D.  Stringfellow,  the  plain- 
tiff In  this  suit,  upon  the  Vaughan  Seed 
Store."  McCallom  v.  Driggs,  36  Tla.  277, 
17  South.  407. 

The  witness  Stringfellow  testified  that  be 
gave  McDowell  "an  order  for  these  seed  on 
the  26th  day  ot  September,  1904,  to  be  ship- 
ped on  January  1,  1906.  I  purdiased  00 
pounds  of  seed."  The  witness  was  asked: 
"What  kind  of  seedr*  He  answered:  "I 
purchased  Aldington  White  Spine  cucumber 
seed."  The  question  and  answer  were  ob- 
jected to,  and  the  defendant  moved  to  strike 
the  answer,  because  it  was  "immaterial  and 
irrelevant  and  not  In  proof  of  any  of  the  al- 
legations of  the  declaration."  This  Is  the 
basis  of  the  second  assignment 

The  declaration  alleged  that  the  plaintiff 
purchased  from  the  defendant,  and  the  de- 
fendant sold  and  delivered  to  the  plaintiff, 
Arlington  White  Spine  cucumber  seed;  but 
counsel  argue  "that  the  kind  of  seed  he  got 
was  admitted,  and  that  it  was  immaterial 
and  should  not  hare  been  testified  to."  Tes- 
timony tending  to  prove  allegations  of  the 
declaration  Is  not  Immaterial.  Even  though 
the  declaration  admits  the  contention  of  the 
defendant  that  the  plaintiff  bought  and  the 
defendant  delivered  Arlington  White  Spine 
cucumber  seed,  we  faU  to  see  how  the  de- 
fendant was  harmed  by  proof  of  allegations 
of  the  declaration  in  harmony  with  the  con- 
tention made  by  defendant.  This  assign- 
ment is  without  merit 

Counsel  for  plaintiff  asked  the  witness 
Stringfellow  the  following  question:  "Did 
these  cucumber  vines  resulting  from  the 
planting  of  these  particular  seed  produce 
the  Arlington  White  Spine  cucumbers  ?"  The 
witness  answered:  "They  did  not  produce 
any  Arlington  White  Spine  cucumbers  at 
all."  The  defendant  objected  to  the  ques- 
tion and  moved  to  strike  the  answer  there- 
to, on  the  ground  that  the  plaintiff  admits 
In  his  declaration  that  he  purchased  Arling- 
ton White  Spine  encumber  seed  and  receiv- 
ed the  same,  and  as  being  Irrelevant  and  im- 
material. The  court  overruled  the  objec- 
tion and  denied  the  motion  to  strike,  and 
this  is  made  the  basis  of  the  third  assign- 
ment of  error. 

This  assignment  Is  without  merit  The 
testimony  was  proper.  It  tended  to  prove 
the  plaintiff's  case.  The  declaration  alleg- 
ed that  the  defendant  "offering  and  guaran- 
teeing to  furnish  seeds  for  the  growth  of  a 
certain  quality  of  cucumbers,  to  wit  the  Ar- 
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llngton  Wblte  Spine  cucumber,  the  plaintiff 
then  and  there  purchased  from  the  defend- 
ant, and  the  defendant  sold  and  delivered 
to  the  plaintiff,  50  pounds  of  said  Arlington 
White  Spine  cucumber  seed  at  $.80  per  pound, 
aggregating  $40,  and  the  plaintiff  paid  the 
defendant  for  said  seeds;  the  same  to  be 
used  b7  the  plaintiff  In  the  planting  of  his 
crop  of  cucumbers  at  and  in  Alachua  coun- 
ty, Fla.  And  the  plaintiff  farther  says  that 
believing  the  same  to  be  good  cucumber 
weds,  and  that  would  yield  and  produce  as 
^presented  and  guaranteed  by  the  defend- 
ant, received  the  said  seeds  and  planted  the 
jame,  but  the  said  seeds  did  not  yield  and 
produce  the  kind  and  quality  of  cucumbers 
as  reiHresented  and  guaranteed  by  the  de- 
fendant, but,  on  the  contrary,  yielded  and 
produced  a  quality  and  kind  of  cucumbers 
that  would  not  sell  in  the  market,  and  that 
were  rejected  and  refused  by  dealers,  and 
declared  by  all  dealers  who  handled  them  to 
be  absolutely  worthless."  No  attack  was 
made  on  the  declaration  by  demurrer  or  oth- 
erwise. From  the  allegations  In  the  declara- 
tlon  we  understand  that  the  plaintiff  bought 
and  received  from  the  defendant  Arlington 
White  Spine  cucumber  seeds,  and  timt  the 
defendant  guaranteed  said  seeds  would  grow 
or  produce  Arlington  White  Spine  cucum- 
bers, but  said  seeds  did  not  produce  the 
kind  and  quality  of  cucumbers  as  represent- 
ed and  guaranteed  by  the  defendant,  which, 
of  course,  was  the  Arlington  White  Spine 
cucumber. 

In  support  of  bis  case  It  was  proper  for 
the  plaintiff  to  prove.  If  he  could  do  so,  that 
the  Arlington  White  Spine  cucumber  seeds 
bought  by  him  did  not  produce  the  Arling- 
ton White  Spine  cucumber.  The  other  ob- 
jection that  testimony  was  irrelevant  and 
Immaterial  Is  too  general  to  be  considered. 
Neither  can  this  court  consider  the  argument 
of  counsel  based  upon  the  conditions  printed 
upon  the  order  for  the  seed,  which  order 
was  not  before  the  court  when  the  question 
now  being  considered  was  propounded  and 
ruled  upon.  What  we  have  said  here  dis- 
ix>ee8  of  the  fourth  assignment  of  error  also. 

The  fifth,  sixth,  seventh,  eighth,  fifty-sec- 
ond, fifty-third,  fifty-fourth,  and  that  part 
of  the  fifty-sixth  assignment  based  upon  the 
refusal  of  the  court  to  give  the  twenty-fifth 
Instruction  requested  by  the  defendant  may 
be  considered  together.  They  all  relate  to 
the  measure  of  damage.  The  plaintiff.  String- 
fellow,  and  his  witnesses  Seville  and  Ten- 
ley  were  permitted  to  state  the  cost  of  the 
seed,  the  expense  incurred  by  the  plaintiff 
In  planting,  cultivating,  and  irrigating  the 
crop.  The  defendant  objected  to  tills  proof, 
contending  that  the  measure  of  damage 
should  have  been  the  difference  t>etween  the 
value  of  the  crop  that  would  have  been  rais- 
ed had  the  seed  been  as  represented,  and 
the  value  of  the  crop  which  was  actually 
raised.  The  theory  of  the  plaintiff  is  that 
the  measure  of  bis  damage  is  the  purchase 


money  of  the  seed  with  Interest  and  the  ex- 
pense incurred  in  preparing  the  land,  in 
planting  the  seed,  and  compensation  for  any 
other  expenditures  for  labor  necessary  in  Ir- 
rigating and  making  the  cr(^  of  cucumbers. 

As  will  be  seen  by  looking  at  the  declara- 
tion, the  plaintiff  complained  because  the 
seed  purchased  by  him  did  not  yield  and  pro- 
duce the  kind  of  cucumbers  as  represented 
and  guaranteed  by  the  defendant;  but,  on 
the  contrary.  It  Is  alleged  the  seed  produced 
a  kind  and  quality  of  cucumber  that  was 
absolute^  worthless  and  would  not  sell  in 
the  market  "And  the  plalntUt  before  and 
since  that  time,  incurred  large  expense  and 
damage  In  the  purchase  of  said  seed,  in  the 
clearing  of  the  land,  breaking  the  subsoil 
and  harrowing  the  same,  planting  and  re- 
planting the  seed,  fertilizing  the  same,  work- 
ing the  crop,  piping  and  preparing  for  irri- 
gation. Irrigating  the  crop,  and  other  nec- 
essary expenses  incident  to  the  preparatl<m 
and  cultivation  of  the  said  crop,  all  of  whlcb 
was  a  total  loss  to  the  plaintiff." 

It  may  be  stated  as  a  general  rule  that 
the  party  Is  entitled  to  compensation  for  an 
Injury  to  his  person.  In  bis  property,  or  in 
his  reputation.  There  Is  another  general 
rule  that  a  person  Is  not  liable  In  damages 
for  the  remote  consequences  of  his  act  or 
conjectural  consequences.  Damages,  to  be  re- 
covered, must  be  both  the  natural  and  prox- 
imate consequence  of  the  wrong  complained 
of.  The  wrongdoer  must  answer  in  damages 
for  those  results  injurious  to  other  parties 
which  are  presumed  to  have  been  within 
his  contemplation  when  the  wrong  was  done. 

The  defendant's  engagement  was  that  the 
seed  sold  was  the  Arlington  White  Spine  cu- 
cumber seed  and  would  produce  Arlington 
White  Spine  cucumbers.  The  natural  con- 
sequence of  a  breach  of  such  a  warranty 
would  be  a  crop  of  cucumbers  different  in 
kind  and  quality  from  that  guaranteed  by 
the  defendant  Where,  then,  the  seed  pro- 
duces a  crop  not  harmful  to  the  land,  but 
of  a  poorer  character,  or  of  an  inferior  qual- 
ity, and  less  value  than  would  have  been 
produced  had  the  warranty  been  fulfilled, 
the  measure  of  damage  Is  the  value  of  the 
crop  of  the  true  product  such  as  the  seed 
was  warranted  to  produce,  and  such  as 
would  ordinarily  have  been  produced  that 
year,  less  the  expense  of  raising  it  and  less 
also  the  value  of  the  crop  actually  raised 
from  the  seed  sold;  or,  in  other  words,  the 
measure  of  damage  would  be  the  difference 
t)etween  the  market  value  of  the  crop  raised 
and  the  crop  from  the  seed  ordered.  30 
Am.  &  Bug.  Ency.  Law  (2d  Ed.)  219;  Wol- 
cott  V.  Mount  36  N.  J.  Law,  262,  13  Am. 
Rep.  438;  White  v.  MUler,  71  N.  Y.  118,  27 
Am.  Rep.  13;  Passlnger  v.  Thorburn,  34  N. 
T.  634,  00  Am.  Dec.  753;  Depew  v.  Peck 
Hardware  Co.,  121  App.  Dlv.  28,  105  N.  Y. 
Supp.  390. 

Where  a  crop,  though  of  Inferior  quality. 
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to  raised  from  the  seed,  the  means  would  be 
famisbed  to  enable  the  Jury  to  make  a  prop- 
er estimate  of  tbe  Injury  resulting  from  the 
Iocs  of  profits  of  this  character,  and  pros- 
pectlve  profits  are  allowed. 

Where  the  seed  bought  proves  to  be  worth- 
less, however — ^that  is,  where  they  wholly 
fall  to  germinate  or  grow  after  having  been 
planted,  and  no  crop  results  from  the  wrong 
seeds — the  evidence  of  the  probable  produce 
of  the  right  seeds  In  the  land  and  the  year  In 
question  would  be  lacking;  and  the  rule  that 
the  plaintiff  must  establish  the  quantum  of 
his  loss,  by  evidence  from  which  the  Jury  will 
be  able  to  estimate  the  extent  of  his  Injury, 
will  exclude  all  such  elements  of  Injury  as 
are  Incapable  of  being  ascertained  by  the 
nsoal  rules  of  evidence  to  a  reasonable  de- 
gree of  certainty.  In  such  a  case  therefore 
the  only  damages  recoverable  are  the  price 
paid  for  the  seed,  the  expenses  in  preparing 
the  son  for  the  seed  and  for  planting  the 
same,  together  with  the  loss  sustained  from 
having  bis  land  lie  Idle  for  the  year,  or  for 
■Qch  time  as  the  use  of  It  was  lost  SO  Am. 
&  Eng.  Ency.  Law  (2d  Ed.)  219;  Shaw  v. 
Smith,  45  Kan.  8S4,  25  Pac.  886,  11  L.  R.  A. 
681:  Butler  v.  Moore,  68  Oa.  780,  45  Am. 
Rep.  BOS;  Relger  v.  Worth,  127  N.  O.  230, 
37  S.  E.  217,  52  L.  R.  A.  362,  80  Am.  St  Rep. 
788. 

The  Instant  case,  as  made  by  the  pleadings 
and  the  proof,  falls  within  the  first  class  of 
cases,  where  the  seed  received  from  the  de- 
fendant produced  a  crop  of  cucumbers,  but  a 
crop  of  an  inferior  quality  and  of  less  value 
than  would  have  been  produced  had  the  war- 
ranty been  complied  with.  ■'  Indeed,  the  crop 
was  not  marketable.  The  tneasure  of  recov- 
ery In  this  case  then  would  be  the  difference 
between  the  market  value  of  the  crop  raised 
and  the  same  crop  from  the  seed  ordered. 
The  plaintiff,  however,  in  his  dedaratlon, 
does  not  claim  prospective  profits,  and  the 
proof  made  and  objected  to  only  goes  to  the 
cost  of  the  seed  and  the  expenses  of  plant- 
ing and  the  rental  value  of  the  land.  The 
plaintiff  therefore  claimed  and  tried  to  prove 
less  than  he  would  be  entitled  to  recover.  In 
either  case,  whether  the  seed  failed  entirely 
to  sprout  and  make  a  crop,  or  gr«w  and  made 
a  crop  of  encumbers  of  an  inferior  quality, 
the  plaintiff  would  be  entitled  to  recover  at 
least  the  actual  expenses  of  planting  the 
seed  and  the  rental  value  of  the  land,  for 
these  expenses  would  be  considered  in  a  re- 
covery of  prospective  profits.  Therefore,  If 
the  plaintiff  sees  fit  to  forego  an  element  of 
bis  damages,  and  only  asks  for  a  part  of 
what  he  may  recover,  It  Is  only  his  loss,  and 
the  defendant  cannot  complain  either  of  this 
omission  on  the  part  of  the  plaintiff  or  of 
the  action  by  the  court  In  permitting  proof 
of  a  part  only  of  what  the  plaintiff  may  re- 
cover. 

The  ninth  assignment  predicates  error  up- 
on the  court's  sustaining  plaintiff's  objection 
to  the  following  question  propounded  by  de- 


fendant to  the  witness  Strlngfellow:  "Who 
Is  the  man  who  opens  your  seed  tot  you  7" 
The  objection  was  "because  the  question 
should  be  confined  to  who  opened  this  partic- 
ular sack  of  seed?"  The  witness  answered: 
"Different  ones."  Plaintiff  objected  to  the 
answer,  and  the  court  sustained  the  objec- 
tion; but  the  court  did  not  strike  the  answer 
or  withdraw  the  same  from  the  Jury's  con- 
sideration. On  the  contrary,  the  witness 
continued  to  testify:  "I  dont  know  who 
opened  this  particular  sack,  except  from  In- 
formation." The  defendant  had  the  benefit 
of  this  testimoDy,  and  the  last  statement  of 
the  witness  met  the  very  objection  made  to 
the  first  question.  The  defendant  was  not 
harmed  by  the  court's  ruling,  and  so  this  as- 
signment Is  without  merit 

The  tenth  and  eleventh  assignments  predi- 
cate error,  upon  the  court's  sustaining  plain- 
tiff's objection  to  the  following  questions 
propounded  by  defendant  to  the  witness 
Strlngfellow:  "Did  you  ever  see  one  of  Peter 
Henderson's  catalogues?  When  you  went  In 
Peter  Henderson's  store,  did  you  see  that  big 
sign  about  nonwarranty?" 

The  court  ruled  correctly  In  sustaining  ob- 
jections to  these  questions.  They  were  not 
in  cross  of  the  examination  In  chief.  The 
witness  was  the  plaintiff  in  the  case.  On  his 
direct  examination  he  had  not  been  asked 
anything  about  Henderson's  catalogue  or 
about  his  store  or  the  question  of  warranty. 
The  defendant  did  not  make  the  witness  his 
own  witness. 

It  is  contended  that  these  questions  were 
asked  to  prove  the  plea  that  the  seed  in 
question  was  sold  subject  to  the  custom  of 
seed  merchants  in  New  Tork.  There  was  no 
preliminary  proof  that  Henderson  was  a  seed 
merchant  in  New  York,  though  It  seems  to 
have  been  assumed. 

The  twelfth  assignment  of  error  Is  based 
on  the  refusal  of  the  court  to  sustain  de- 
fendant's objection  to  the  following  ques- 
tion prc^ounded  to  the  witness  Strlngfellow: 
"Xou  stated  in  your  cross-examination  that 
you  replanted  other  cucumber  seed  In  the 
rows  between  these  Vaughan  seed.  Now 
state  to  the  court  and  Jury  whether  or  not 
those  other  seed  produced  cucumbers  of  a 
marketable  character."  The  defendant  ob- 
jected to  the  question  "because  it  was  Irrel- 
evant and  Immaterial  and  has  nothing  to  do 
with  this  case."  These  objections  are  too 
general,  and  they  were  properly  overruled. 
Besides  this,  the  testimony  was  materia), 
because  it  tended  to  prove  the  issue  that 
the  failure  of  the  Vaughan  seed  to  produce 
the  character  of  cucumber  desired  was  due 
to  the  quality  of  the  seed,  and  was  not  caus- 
ed by  the  character  of  the  soil  or  the  cultiva- 
tion thereof. 

The  thirteenth,  fourteenth,  and  fifteenth  as- 
signments may  be  considered  together.  At 
the  conclusion  of  a  part  of  the  testimony 
given  on  the  redirect  examination  set  forth 
In   narrative    form,   the   transcript   shows: 
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"Defendant  objected  to  testimony,  and  de- 
fendant's counsel  moved  to  strike  out  the 
testimony  preceding,  because  It  Is  irrelevant 
and  immaterial  and  has  nothing  to  do  with 
the  case.  The  objection  was  overruled.  Mo- 
tion denied.  Defendant  excepted."  These 
objections  were  too  general  and  were  proper- 
ly overruled.  Besides,  the  "preceding  testi- 
mony" was  but  a  repetition  of  testimony  that 
had  been  brought  out  by  the  defendant  on  the 
recross-examlnatlon  of  the  witness.  In  this 
testimony  the  plalntitT,  who  was  testifying, 
explained  that  be  planted  25Vi  acres  in  cu- 
cumber seed  bought  from  the  defendant, 
Vaughan's  Seed  Store.  Some  of  the  seed 
did  not  come  up,  and  plalntlS  had  to  replant 
Tlie  plaintiff  did  not  have  enough  of  the  seed 
be  got  from  Vaughan  to  finish  replanting 
the  whole  field.  There  were  about  six  acres 
where  he  had  about  half  of  a  stand.  So 
the  plaintiff  bought  out  seed  from  Thomas  to 
finish  the  replanting.  About  three  acres 
were  replanted  with  the  Thomas  seed.  The 
Thomas  seed  produced  good  marketable  cu- 
cumt>er8,  so  the  plaintiff  made  out  his  bill 
or  claim  for  damages  against  the  defendant 
for  planting,  cultivation,  fertilizing,  and  ir- 
rigating 22^  acres.  This  testimony  was  in 
explanation  and  proof  of  the  items  in  plain- 
tiff's bill  of  particulars. 

The  defendant  asked  the  plaintiff:  "How 
much  did  you  get  from  the  replants  which 
were  on  the  22%  acres,  for  whicb  you  sued, 
and  how  much  did  you  realize  out  of  the 
crop?"  The  witness  testified  that  his  "claim 
is  made  for  22i^  acres  from  which  I  did  not 
get  a  cent"  He  explained  that  he  replanted 
about  half  of  the  crop  of  25%  acres  with  oth- 
er seed  which  he  purchased  from  said  Thom- 
as, "but  in  all  of  the  crop,  except  in  about 
6  acres,  there  were  so  few  replants  that  we 
never  bothered  with  them,  we  threw  them 
out,  and  6  acres  were  planted  in  Thomas 
and  Vaughan  seed — half  of  the  Vaughan  seed 
and  half  of  the  Thomas  seed,"  so  the  de- 
fendant could  not  be  allowed  to  show  how 
much  the  plaintiff  realized  on  the  whole  crop 
on  25%  acres.  Three  acres  were  replanted 
in  the  Thomas  seed,  and  the  plaintiff  did  not 
sue  for  damages  in  cultivating  the  tliree 
acres  planted  in  the  Thomas  seed. 

The  sixteenth  assignment  of  error  is  based 
upon  the  court's  overruling  defendant's  ob- 
jection to  the  following  question  propoimded 
to  the  witness  W.  A.  Strickland:  "Tbey  were 
not  marketable,  salable  cucumbers?"  The 
question  was  objected  to  as  being  Immaterial 
and  irrelevant  to  the  issues  in  the  case.  The 
only  argument  made  by  plaintiff  in  error  in 
support  of  this  assignment  is  the  statement: 
"We  will  endeavor  to  sbow  in  subsequent 
assignments  that  whether  or  not  these  were 
marketable,  salable  cucumbers  was  not  In 
Issue,  and  tliat  this  evidence  simply  tended 
to  confuse  the  Jury  and  prejudice  the  defend- 
ant" We  accept  the  invitation  to  consider 
the  question  sought  to  be  raised  here  when 
we    come    to   consider    other    assignments. 


pointing  out  as  we  go,  that  this  question  was 
a  leading  question. 

The  seventeenth  assignment  of  error  is  dis- 
missed by  counsel  for  plaintiff  in  error  witb 
the  statement  that  "the  argument  of  the  pre- 
ceding assignment  applies  to  this."  We  will 
remark  further  that  the  very  question  pre- 
sented here  has  been  considered  and  disposed 
of  by  our  discussion  of  the  third  assignment. 

The  eighteenth  assignment  is  based  upon 
the  court's  sustaining  an  objection  by  plain- 
tiff to  the  following  question  propounded  by 
defendant  to  the  witness  W.  S.  McDowell: 
"Did  you  know  at  the  time  you  got  those 
seed  the  usual  conditions  under  which  seed 
are  sold?"  The  objection  was  properly  sus- 
tained because  it  was  not  in  cross  of  the 
direct  examination.  The  witness  was  not  ex- 
amined In  chief  on  his  knowledge  of  the 
conditions  under  which  the  seed  were  sold. 
The  defendant  could  have  made  Mr.  McDow- 
el  his  witness  for  the  purpose  desired,  but 
he  did  not  do  so. 

The  nineteenth  assignment  is  based  upon 
the  court's  sustaining  plaintiff's  objection  to 
the  following  question  propounded  to  the 
witness  E.  M.  Bevllle:  "Isn't  there  a  paper 
usually  In  the  top  of  the  bag  like  that?" 
There  was  no  error  in  this  ruling.  The  wit- 
ness stated  that  he  opened  the  bag  of  seed 
and  there  was  no  such  paper  as  a  disclaimer. 

The  twentieth  assignment  of  error  predi- 
cates error  upon  the  court's  sustaining  plain- 
tifTs  objection  to  the  following  question  pro- 
pounded to  the  witness  E.  M.  Bevllle:  "What 
is  the  effect  of  such?'  This  qnestion  had 
reference  to  the  preceding  statement  of  the 
witness  that  he  knew  the  effect  of  excessive 
use  of  water  on  a  crop.  The  witness  had 
testified  that  be  "was  foreman  out  there  (for 
Stringfellow,  the  plaintiff),  and  had  complete 
control  of  the  management  of  the  farm  and 
attended  to  the  irrigation  of  the  farm." 
Tbere  was  no  error  here.  The  question  was 
not  in  cross-examination  of  anything  said 
by  the  witness  in  chief. 

The  twenty-first  assignment  of  error  ia 
predicated  upon  the  court's  overruling  de- 
fendant's objection  to  the  following  question 
propounded  to  the  witness  Beviile  on  tiia 
redirect  examination:  "State  whether  or  not 
in  the  planting  and  cultivation  of  these  seed 
— the  Vaughan  seed — ^were  they  cultivated 
in  the  usual  and  customary  manner  as 
adopted  by  all  planters  in  the  culture  of  cu- 
cumbers, or  cucumber  seed,  in  this  climate?" 
The  defendant  objected  "because  it  is  seek- 
ing the  opinion  of  the  witness,  is  irrelevant 
and  immaterial,  and  is  not  the  proper  way 
to  determine  whether  or  not  the  cucumbers 
were  properly  planted,  cared  for,  and  cul- 
tivated; the  method  used  and  the  means  em- 
ployed being  the  best  evidence."  Tbere  was 
no  error  in  this  ruling  for  the  reason  that 
on  his  cross-examination  the  witness  had 
stated  with  the  greatest  fulness  all  the  meth- 
ods and  details  of  the  planting  and  cultiva- 
tion of  these  particular  seed.    The  witness 


Digitized  by 


Google 


Fla.) 


VAUGHAN'S  SEED  STORE  v.  STRIXGFELLOW 


41? 


tuul  bad  nine  years'  experience  In  the  plant* 
log  and  growing  of  cucumbers.  After  stat- 
ing these  facts  fully.  It  was  not  reversible 
error  to  permit  the  witness  to  state  as  bis 
opinion  tbat  tbe  seed  were  cultivated  In  tbe 
usual  and  customary  manner  In  that  locality. 
6  Ency.  of  Et.  714,  and  cases  cited. 

Tbe  twenty-second  assignment  is  based  up- 
on tbe  court's  sustaining  plaintiff's  objec- 
tions to  the  seventh,  eighth,  twelfth,  four- 
teenth, twenty-flrst,  twenty-third,  and  twenty- 
eighth  questions  and  answers  in  the  deposi- 
tion of  John  Charles  Vaughan,  a  witness  for 
the  defendant 

Different  errors  In  regard  to  tbe  admls- 
bIod  or  exclusion  of  evidence  should  not  be 
Joined  In  one  assignment,  for  if  any  of  tbe 
rulings  complained  of  are  correct  the  as- 
signment must  be  overruled.  2  Cyc.  986, 
991;  Daniel  &  Flnley  v.  Slegel-Cooper  Co., 
54  Fla.  2G5,  44  South.  949.  Tbe  twenty-flrst 
question  to  Vaughan  Is  tbe  same  as  the  sixth 
question  propounded  to  the  witness  Robin- 
son, and  was  properly  excluded  for  tbe  rea- 
son pointed  out  In  our  discussion  of  tbe 
thlrty-flftb  assignment  So  this  assignment 
falls. 

The  twenty-third  assignment  is  based  up- 
on tbe  court's  exclusion  of  the  twenty- 
fourth  and  twenty-sixth  interrogatories  to 
the  defendant's  witness  Edward  Hallberg 
upon  objection  by  the  plaintiff.  There  was 
no  error.  Tbe  court  properly  excluded  tbe 
questions  and  answers  of  tbe  witness  Hall- 
berg because  they  brought  out  hearsay  evi- 
dence in  the  form  of  letters  from  two  par- 
ties that  certain  orders  filled  by  the  defend- 
ant produced  satisfactory  results. 

Tbe  twenty-fourth  assignment  of  error:  L. 
W.  Wheeler,  a  witness  for  tbe  defendant 
testified  that  he  was  the  manager  of  the 
New  York  office  of  Vaugban's  Seed  Store, 
and  had  been  such  manager  for  seven  years; 
his  business  is  a  seedsman.  "At  the  time 
that  tbe  order  from  Mr.  Strlngfellow  was 
filled,  we  didn't  have  50  pounds  of  any  other 
kind  of  seed  in  the  house.  I  know  that  we 
did  not  have  50  pounds  of  any  other  kind  of 
cucumber  seed  in  the  house  from  our  stock 
book,  the  original  of  which  I  have  in  my 
possession.  The  copy  I  ^ave  here  is  a  copy 
-of  the  original  book  made  by  myself." 
Thereupon,  defendant  offered  In  evidence  a 
"drawp  off  statement  from  the  stock  book," 
to  which  plaintiff  objected,  "because  it  is 
wholly  irrelevant  and  Immaterial ;  tbe  orig- 
inal is  tbe  best  evidence."  The  objection 
was  sustained,  and  this  ruling  is  made  tbe 
basis  of  the  twenty-fourth  assignment  of 
error.  There  was  no  error  here,  because  tbe 
statement  made  from  tbe  stock  book  by  the 
witness  and  offered  in  evidence  was  not  the 
best  evidence,  tbe  witness  having  the  orig- 
inal stock  book  In  his  possession,  and  be- 
cause every  fact  which  be  wished  to  prove 
by  said  statement  bad  been  already  testified 
to  by  tbe  witness  and  without  objection.    17 
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Cyc.  308-9;  2  Ency.  of  Ev.  313-315;  Huff- 
man V.  Knight  36  Or.  581,  60  Pac.  207. 

Tbe  twenty-fifth  assignment  of  error  Is: 
"The  court  erred  in  refusing  to  allow  the 
defendant  to  file  in  evidence  two  original 
orders  of  W.  S.  McDowell  for  encumber  seed 
to  be  shipped  to  J.  D.  Strlngfellow  and  a 
part  of  tbe  C.  O.  D.  envelope  accompanying 
said  shipments." 

Tbe  contention  of  tbe  plaintiff  in  error  Is 
that  these  orders  should  have  been  allowed 
as  tending  to  show  tbat  tbe  plaintiff  had 
knowledge  of  the  existence  of  the  disclaimer 
of  warranty.  The  papers  offered  do  not 
show  any  sucb  disclaimer.  Consequeatly 
there  was  no  error  here.  What  is  said  here 
disposes  of  the  twenty-sixth  assignment  also. 

The  twenty-seventh  assignment  Is:  "The 
court  erred  in  sustaining  plaintiff's  objection 
to  tbe  introduction  In  evidence  of  the  dupli- 
cate letter  dated  July  25,  1904,  to  W.  S.  Mc- 
Dowell, which  letter  was  signed  by  Mc- 
Dowell for  the  purpose  of  showing  tbe  scope 
of  his  employment  and  the  extent  of  his  au- 
thority as  the  agent  of  tbe  defendant  In  re- 
fusing to  allow  the  same  to  be  filed  and  read 
In  evidence."  No  prejudicial  error  has  been 
made  to  appear  in  excluding  this  letter  de- 
fining tbe  authority  of  Mr.  McDowell,  be- 
cause there  is  nothing  in  this  letter  which 
bears  upon  any  Issue  In  this  case,  even  If 
Mr.  Strlngfellow  bad  seen  It  and  knew  aU 
about  it  There' is  no  question  in  this  case 
about  tbe  pro  rata  or  full  dellv«7  of  seed 
which  were  ordered  In  this  case  by  Mc- 
Dowell, and  the  letter  deals  only  with  tbe 
question  of  Mr.  McDowell's  power  to  prom- 
ise full  or  pro  rata  delivery  of  seed  ordered 
by  bim  for  his  customers. 

The  twenty-el^th  assignment  of  error  is 
based  upon  the  court's  refusal  to  permit  the 
witness  Hill  to  answer  the  following  ques- 
tion: "What  effect  has  blight  had  on  tbe 
total  average  crop  In  Florida?"  What  effect 
blight  bad  on  tbe  total  average  crop  of  cu- 
cumbers in  Florida  has  no  bearing  upon  the 
Issues  In  this  case  so  far  as  we  can  see. 
There  was  no  error. 

Tbe  twenty-ninth  assignment  Is  based  up- 
on tbe  refusal  of  tbe  court  to  permit  Mr. 
Jarvls  to  answer  the  following  question: 
"On  wliat  class  of  land  is  blight  more  liable 
to  come  than  on  other  kinds?"  The  rele- 
vancy of  this  question  was  not  apparent  and 
there  was  no  offer  made  by  the  defendant 
to  make  sucb  relevancy  appear  or  to  con- 
nect anything  tbe  witness  might  say  with 
the  lands  of  Mr.  Strlngfellow. 

The  thirtieth  assignment  is  based  upon  tb<* 
refusal  of  tbe  court  to  allow  tbe  witness 
McDowell  to  answer  the  following  ques- 
tion: "During  the  spring  of  1905,  can  you 
name  some  parties  who  bad  satisfactory  re- 
sults from  cucumber  seed  which  were  pur- 
chased from  Vaugban  of  the  variety  known 
as  Arlington  White  Spine  which  you  saw 
yourself?"    Though  tbe  court  did  not  permit 
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thta  question,  It  was  snbsequently  fully  an- 
swered by  the  witness ;  he  giving  the  names 
of  several  parties  to  whom  he  had  sold  said 
seed  where  the  results  were  satisfactory  and 
die  fruit  produced  was  good,  but  he  gave 
two  Instances  In  which  the  results  were  not 
good. 

The  thirty-flrst  assignment  has  been  dis- 
posed of  by  what  we  have  said  about  the 
twenty-eighth  assignment  of  error. 

The  thirty-second  assignment  predicates  er- 
ror upon  the  court's  sustaining  objections  to 
the  tenth,  eleventh,  twelfth,  thirteenth,  four- 
teenth, fifteenth,  and  sixteenth  questions  and 
answers  In  the  deposition  of  one  Carl  Crop. 
These  objections  are  all  grouped  In  one  as- 
signm^it,  and  the  tenth  question  propounded 
to  Carl  Crop  is :  "State  whether  Vaughan's 
Seed  Store  made  trials  of  certain  cucumber 
seed  at  their  trial  grounds  in  Western 
Springs,  lU."  We  think  the  court  did  not 
err  in  excluding  this  question.  It  does 
not  identify  the  seed  as  being  of  the  same 
lot  as  that  sold  to  Strlngfellow,  and  does  not 
identify  the  time  of  the  trial,  nor  tend  to 
elicit  testimony  that  the  conditions  were 
similar  to  those  under  which  Strlngfellow 
planted  the  seed  be  bought  from  the  defend- 
ant As  ttiere  was  no  error  In  the  ruling  of 
the  court  on  this  question  we  will  not  con- 
sider the  other  objections. 

The  thirty-third  assignment  Is  based  upon 
the  court's  sustaining  plaintiff's  objection  to 
the  seventeenth  Interrogatory  and  answer 
contained  in  the  deposition  of  Carl  Crop. 
The  question  propounded  to  the  witness  Is  as 
follows:  "If  you  have  stated  In  your  an- 
swers to  the  foregoing  questions  that  you 
are  a  seedsman  and  have  been  In  the  business 
for  some  time  and  acquainted  with  the  said 
business  and  the  conditions  under  which  it 
is  operated,  state.  If  you  know,  what  the  cus- 
tom of  seed  merchants  In  reference  to  the  sale 
of  seed  under  a  warranty  or  disclaimer  Is, 
and  give  the  source  of  your  knowledge,  and 
state  whether  any  seed  merchants  to  your 
knowledge  sell  seed  other  than  on  the  usual 
conditions.  Also,  state  what  are  the  usual 
conditions."  This  question  and  the  answer 
thereto  was  not  limited  to  the  proof  of  the 
custom  of  seed  merchants  In  the  city  and 
state  of  New  York,  as  alleged  In  the  plea, 
but  undertook  to  prove  the  custom  of  seed 
merchants  generally,  and  of  such  a  custom 
there  had  been  no  proof,  and  there  was  no 
tender  of  proof  that  the  plaintiff  had  knowl- 
edge of  any  such  custom. 

The  thirty-fourth  assignment  has  been  dis- 
posed of  by  what  has  been  said  In  the  thirty- 
second  assignment 

The  thlrty-flfth  assignment  is  based  upon 
the  court's  sustaining  plalntHTs  objection  to 
the  sixth,  ninth,  tenth,  and  eleventh  ques- 
tions and  answers  contained  In  the  deposi- 
tion of  J.  C.  Robinson.  The  sixth  question 
called  for  an  expression  of  the  witness'  opin- 
ion aa  an  expert  upon  an  article  written  by 


Philip  De  Vilmorln  read  before  the  World*i 
Fair  Horticultural  Congress  in  1888  in  r^a* 
tion  to  the  mixing  of  cucumber  and  other 
vine  seeds.  We  think  this  question  was  ob- 
jectionable as  calling  for  the  opinion  of  the 
witness  upon  what  at  best  was  but  hearsay 
testimony.  6  Ency.  of  Bv.  634;  16  Cyc 
1213,  1214;  17  Cyc.  270;  Root  v.  Boston 
Elevated  R.  Co.,  183  Mass.  418,  67  N.  E.  365. 
The  ruling  of  the  court  upon  the  sixth  in- 
terrogatory being  proper,  this  assignment, 
grouping  four  different  objections,  must  fall. 

The  thirty-sixth  assignment  charges  that 
the  court  erred  in  sustaining  plaintiff's  ob- 
jection to  the  defendant  placing  in  evidence 
that  part  of  the  catalogue  gotten  out  by 
Vaugbau's  Seed  Store  for  1905,  containing 
the  nonwarranty  or  disclaimer.  The  tran- 
script of  the  record  before  us  does  not  sus- 
tain this  assignment  The  catalogue  offered 
In  evidence  was  for  the  year  1906,  and  there 
was  no  proof  or  offer  to  prove  that  the  cata- 
logue for  1906  contained  the  nonwarranty  or 
disclaimer  similar  to  that  contained  In  pre- 
vious catalogues. 

The  thirty-seventh  assignment  raises  a 
question  similar  to  the  one  presented  by  the 
thirty-sixth  assignment,  and  what  we  have 
said  disposes  of  It 

The  thirty-eighth  assignment  Is  predicated 
upon  the  court's  overruling  defendant's  ob- 
jection to  the  following  question  propounded 
to  the  plaintiff,  Strlngfellow,  when  testifying 
in  rebuttal:  "Was  Mr.  Oowell  ever  employ- 
ed by  you  as  your  agent  to  purchase  seed  for 
you?"  The  ruling  of  the  court  was  correct 
The  question  called  for  testimony  as  to  a 
fact,  and  not  the  conclusion  of  the  witness. 
See  Edwards  v.  Law,  46  Fla.  203,  36  South. 
5C9 ;  3  WIgmore  on  Bv.  {  1960 ;  Sax  ▼. 
Davis,  81  Iowa,  692,  47  N.  W.  990 ;  5  Ency. 
Ev.  553;  Parker  v.  Bond,  121  Ala.  629,  25 
South.  898;  Spor  v.  Grau,  89  App.  Dlv.  365. 
85  N.  T.Supp.  876.  What  we  have  said  dis- 
poses of  the  thirty-ninth  assignment 

The  fortieth  assignment  of  error  Is  based 
upon  the  court's  overruling  defendant's  ob- 
jection to  the  following  question  propounded 
to  the  plaintiff:  "State  whether  or  not  yon 
properly  planted,  In  the  ordinary  and  usual 
manner  of  planting  seed  In  Alachua  county, 
the  seed  purchased  from  this  defendant  com- 
pany In  1905,  and  about  which  this  contro- 
versy has  arisen."  This  assignment  is  wholly 
without  merit  and  Illustrates  the  character 
of  so  many  of  the  objections  made  during  the 
trial  of  this  case.  The  defendant  objected 
to  this  question  on  the  ground  that  this  wit- 
ness was  not  competent  to  answer  this  ques- 
tion "because  In  bis  direct  testimony  he  stat- 
ed he  didn't  know  whether  they  were  plant- 
ed or  not."  On  page  43  of  the  transcript, 
we  find  this  witness  testified,  on  his  direct 
examination,  as  follows:  "I  probably  used 
more  care  and  caution  in  the  planting  of 
these  cucumbers  than  I  did  aily  others,  be- 
cause I  made  a  specialty  of  cucumbers  that 
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year.  I  planted  and  replanted,  Irrigated  and 
fertilized  tbem,  and  did  everytblng  that  a 
reasonable  man  could  do  to  make  a  flrst- 
class  crop." 

The  further  objection  was  made  to  thlB 
question  because  It  called  for  the  opinion  of 
the  witness  and  the  facts  should  be  given. 
In  answering  this  qaestlon  the  witness  stated 
In  great  detail  the  facts  showing  how  the 
land  was  prepared,  fertilized,  and  the  seed 
planted,  and  conclnded  by  saying  this  was 
the  usual  and  customary  manner  of  planting 
such  seed.  There  was  no  error  In  this  ruling. 
6  Ency.  of  EJr.  553. 

The  forty-first  assignment  la  based  upon 
the  court's  OTerruIlng  the  defendant's  objec- 
tion to  testimony  as  follows:  "Because  It  Is 
IrreleTant  and  immaterial  and  impertinent" 
We  have  said  so  many  times  that  this  ob- 
jection Is  so  general  that  it  will  not  be  con- 
sidered. 

There  Is  as  little  merit  in  the  forty-second 
assignment,  as  In  the  preceding  ones;  but, 
if  we  merely  copy  each  assignment,  this  opin- 
ion will  run  to  great  length.  We  could  ^rlte 
at  great  length  In  an  effort  to  show  what 
little  merit  there  is  in  many  of  the  objections 
made  by  the  defendant  Many  of  these  as- 
signments present  questions  that  have  be«i 
ruled  on  time  and  again  by  this  court  It 
will  be  of  no  benefit  to  the  members  of  the 
bar  to  burden  the  pages  of  our  reports  with 
a  discussion  of  many  of  the  questions  found 
In  this  case.  We  win  content  ourselves  with 
discussing  the  most  Important  questions  to 
be  decided.  We  have  given  most  patient  ex- 
amination to  each  and  every  assignment  and 
And  no  reversible  error  herein. 

The  forty-third  assignment  Is  covered  by 
what  we  have  said  about  the  fortieth  as- 
signment 

The  forty-fourth,  forty-flfth,  forty-sixth, 
forty-seventh,  forty-eighth,  forty-ninth,  fifti- 
eth, and  for^-first  assignments  are  without 
merit  They  relate  to  objections  made  by  de- 
fendant to  the  admissibility  of  testimony, 
and  much  we  have  already  said  wUI  apply 
here  also. 

The  fifty-fifth  assignment  of  error  is  based 
on  the  giving  of  the  first  and  second  in- 
ttmctlons  requested  by  the  plaintiff.  We 
find  no  error  in  the  first  Instruction,  and 
therefore  this  assignment  falls. 

The  flfty-slxtb  assignment  of  error  em- 
braces the  refusal  of  the  court  to  give  14 
tatstmctlons  requested  by  the  defendant  The 
court  properly  refused  to  give  the  first  of 
these,  which  is  the  fifth,  because  it  was  in- 
applicable to  the  evidence  In  the  case.  So 
this  asslgrnment  falls. 

The  fifty-seventh  and  fifty-eighth  assign- 
ments of  error  are  based  upon  the  cverrul- 
Icg  of  the  motion  for  new  trial  and  that  the 
verdict  Is  not  supported  by  the  evidence.  We 
have  carefully  read  and  considered  the  evi- 


dence and  think  the  same  Is  sufficient  to 
support  the  verdict 
The  Judgment  is  afllrmed. 

TAXLOR  and  HOCKBR,  JJ.,  concur. 

SHACKLEFORD,  O.  J.,  and  COCKRBI<L 
and  WHITFIELD,  JJ.,  concur  In  the  opin- 
ion. 


(56  Fla.  369) 
HAMMOND  V.  A.  VBTSBDRG  CO. 
(Supreme  Court  of  Florida,  Division  B.     Dec. 
19,  100&    Headnotes  Filed  Feb.  11,  1900.) 

L   COBPOBATIOITS    (|    172*)  — ACTION    AOAINBT 

Stockholdbb— RiaBT  TO  Srr  Off  Stock. 
Since,  ordinarily,  the  holder  of  shares  In  a 
corporation  cannot  at  pleasure,  withdraw  his 
contribution  to  the  capital  of  the  corporation, 
be  cannot  set  oif  stock  which  he  may  bold 
against  a  debt  which  he  owes  the  corporation. 

[EM.  Note.— For  other  cases,  see  Corporations, 
Dec  Dig.  I  172.»] 

2.  PuiADiKa  (I  852*)  —  MoTioir  to  Stkikx  — 

Demdbbeb. 

There  Is  clearly  a  difference  between  the 
remedies  afforded  by  a  motion  to  strike  oat  a 
pleading  and  a  demurrer  thereta  and  they 
should  not  be  Indiscriminately  employed. 

[Ed.    Note.— For   other   cases,   see   Pleading, 
Cent  Dig.  |  1078;    Dec  Dig.  |  S52.*] 

8.  Pleadiro  (I  862*)— MoTioir  to  Stbikx  — 

Oboundb. 

When  a  plea  is  not  antboriied  by  the  rules 
of  pleading,  or  Is  plainly  frivolous  and  trifling, 
or  when  the  subject-matter  of  the  plea,  81- 
thouKb  accurately  and  technically  set  out  ac- 
cording to  the  soundest  rules  of  pleading,  is  en- 
tirely destitute  of  merit  and  fails  to  answer  the 
declaration,  it  may  be  stricken  out  on  motion. 

[Ed.    Note.— For   other   cases,    see    Pleading, 
Dec  Dig.  i  352.*] 

4.  Pleading  (S  365*)- Motion  to  Stbikb. 

A  merely  defective  plea,  one  that  is  only 
wanting  in  fullness  or  explicitness  or  otherwise 
subject  to  attack  by  demurrer,  cannot  be  tested 
by  a  motion  to  strike  from  the  flies.  The  court 
will  not  decide  the  legal  snfSciency  of  a  plea 
on  such  a  motion  when  a  good  defense  is  de- 
fectively stated. 

[Ed.   Note. — For  other   cases,   see   Pleading, 
Cent  Dig.  {  1102;  Dec  Dig.  >  855.*] 

R.  DEPOsrnowB  (J  110*)— Objections— Suffi- 

cnsNcT. 

Where  Interrogatories  were  offered  In  evi- 
dence, an  objection  to  each  question  of  each  wit- 
ness and  the  answer  thereto  is  nothing  more 
than  a  general  objection  to  each  deposition,  and, 
where  each  deposition  contains  some  legal  evi- 
dence, the  objection  is  properly  overruled. 

[E>d.  Note. — For  other  cases,  see  Depositions, 
Cent  Dig.  I  321;   Dec  Dig.  |  110.*] 

6.  Apfbai,  and  Ebbob  ($  738*)— .\BsiainacRTS 
OF  Ebbob— RciJNOs  on  Bvidencx. 

Where  several  rulings  on  the  admission  of 
testimony  are  made  the  subject  of  one  assign- 
ment and  one  of  the  rulings  is  correct  the 
assignment  will  be  overruled. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  3033 ;   Dec  Dig.  }  73a*l 

7.  Refebenck  (S  98*)— Notice  of  Judgment— 
suiticienct. 

Objections  to  the  rulings  of  a  referee  found 
to  be  without  merit 

[E3d.  Note.— For  other  cases,  see  Reference, 
Cent  Dig.  i  129:   Dec  Dig.  {  98.*] 
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&  Rbfebercx  (I  98*)— Buunos  ot  RcnRXK— 
New  Tbiai.— Fnjiro  of  Jxtdomint. 

Procedare  baton  a  referee  examined  and 
commended. 

[Bid.  Note.— For  other  cases,  see  Reference, 
Cent.  Dig.  {  129 ;    Dec.  Dig.  |  98.*] 

(Syllabus  by  the  Court) 

Error  to  Circuit  Court,  Alacttua  Comity; 
T.  W.  Fielding,  Referee. 

Action  by  ttie  A.  Vetsburg  Company  against 
F.  J.  Hammond.  Judgment  for  plalntlfT,  and 
defendant  brings  error.     Affirmed. 

Evans  Haile,  for  plaintiff  in  error.  Carter 
A  Layton,  for  defendant  in  error. 

PAREHILL,  J.  The  defendant  In  error 
sued  the  plaintiff  in  error  in  assumpsit  for 
goods,  wares,  and  merchandise  sold  and  de- 
livered. The  cause  was  by  agreement  tried 
by  Hon.  Thos.  W.  Fielding,  a  practicing  at- 
torney, as  referee,  who  foimd  for  the  plaintiff, 
and  the  defendant  sued  out  writ  of  error. 

The  defendant  filed  the  following  plea: 
"For  a  third  and  further  plea,  defendant  says 
tliat  the  plaintiff  at  the  commencement  of 
this  suit  was,  and  still  is,  indebted  to  the  de- 
fendant herein  In  an  amount  equal  to  the 
plaintiff's  claim  for  10  shares  of  capital  stock 
In  the  A.  Vetsburg  Company,  of  the  value  of 
$1,000,  which  amount  defendant  paid  to  the 
plaintiff  for  said  stock,  together  with  the 
sum  of  $200  and  $26.40  interest  on  same  due 
and  payable  to  the  defendant  by  the  plaintiff, 
which  plaintiff  withholds  from  the  defendant, 
and  which  Is  due  and  owing  the  defendant  by 
the  plaintiff,  which  the  plaintiff  refuses  to 
pay,  though  often  requested  so  to  do,  which 
amount  the  defendant  Is  willing  to  set  off 
Bgalnsi  the  plaintiff's  claim,  and  for  this  he 
puts  himself  upon  the  country." 

Upon  motion,  the  court  struck  out  the  third 
plea,  and  this  ruling  is  assigned  as  error. 

Since,  ordinarily,  the  bolder  of  shares  in  a 
corporation  cannot,  at  pleasure,  withdraw  bit 
contribution  to  the  capital  of  the  corporation, 
he  cannot  set  off  stock  which  he  may  hold 
against  a  debt  which  he  owes  the  corpora- 
tion. 25  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  613 ; 
Harper  v.  Calhoun,  7  How.  (Miss.)  203; 
Whlttington  v.  Farmers'  Bank,  5  Har  &  J. 
(Md.)  489;  Lewiston  Co-operative  Soa  No. 
1  V.  Tharpe,  91  Me.  64,  39  AU.  283. 

There  is  clearly  a  difference  between  the 
remedies  afforded  by  a  motion  to  strike  out 
a  pleading  and  a  demurrer  thereto,  and  they 
should  not  be  indiscriminately  employed.  The 
summary  disposition  of  pleas  by  motion  is 
a  delicate  matter.  A  merely  defective  plea, 
one  that  Is  only  wanting  in  fullness  or  ez- 
pllcltness  or  otherwise  subject  to  attack  by 
demurrer,  cannot  be  tested  by  a  motion  to 
strike  from  the  files.  The  court  will  not  de- 
cide the  legal  sufficiency  of  a  plea  on  such  a 
motion  when  a  good  defense  is  defectively 
stated.     16   Enc.   PI.   &   Pr.   682;     Craft   v. 


Smith,  46  Fla.  222,  83  South.  996;  Hooker  T. 
Forrester,  58  Fla.  392,  43  South.  241. 

If  a  party  files  a  plea  not  authorized  by 
the  rules  of  pleading,  or  one  which  is  wholly 
unauthorized  In  the  particular  form  of  action* 
a  motion  to  strike  out  la  proper;  and  when 
the  plea  Is  plainly  frivolous  and  trifling,  or 
when  the  subject-matter  of  the  plea,  althongb 
accurately  and  technically  set  out  according 
to  the  soundest  rules  of  pleading.  Is  entirely 
destitute  of  merit  and  falls  to  answer  the 
declaration,  it  may  be  stricken  out  on  motion. 
16  Ency.  PI.  &  Pr.  583;  Bacon  ▼.  Green,  80 
Fla.  825,  text  837,  18  South.  870;  Solary  ▼. 
Stultz,  22  Fla.  263;  Spratt  v.  Price.  18  Fla. 
289;  Johnston  v.  Allen,  22  Fla.  224.  1  Am. 
St.  Rep.  180;  Strobhar  v.  State,  65  Fla.  167, 
47  South.  4;  Home  v.  Carter,  20  Fla.  45; 
Boil  v.  Slmms,  60  Ind.  162 ;  Howlett  v.  Dilts, 
4  Ind.  App.  23,  30  N.  E.  813;  Jenkins  ▼. 
Barrows,  73  Iowa,  438,  36  N.  W.  510. 

The  third  plea,  as  we  have  seen,  attempts 
to  set  up  an  unauthorized  defense.  The  plea, 
if  true,  Is  entirely  destitute  of  merit,  and  is 
not  responsive  to  the  declaration,  and  will 
be  treated  as  a  nullity  and  stricken  out  on 
motion. 

The  same  may  be  said  of  the  equitable 
plea,  the  filing  of  which  the  court  denied. 
And  this  disposes  of  the  second  assignment 
of  error. 

The  third  and  fourth  assignments  may  be 
considered  together.  Under  these  assign* 
ments  it  is  contended  the  finding  of  the  ref- 
eree is  not  sustained  by  the  evidence.  We 
have  carefully  read  the  testimony  of  the  wit- 
nesses for  the  plaintiff.  The  defendant  offered 
no  testimony.  The  evidence  is  sufficient  to  sus- 
tain and  support  the  finding  of  the  referee  in 
favor  of  the  plaintiff. 

The  fifth  assignment  of  error  Is  as  follows : 
"The  referee  erred  in  overruling  the  objec 
tions  of  defendant  to  the  depositions,  ques- 
tions, and  answers  of  L.  C.  Coleman,  J.  M. 
Rich,  and  I.  L.  Mlchels." 

When  the  Interrogatories  and  answers  of 
these  witnesses  were  offered  in  evidence,  the 
defendant  objected  to  them  as  a  whole  upon 
the  following  grounds:  "Defendant's  counsel 
objects  to  each  question  to  each  witness,  and 
the  answer  thereto,  because  the  same  are 
Irrelevant,  immaterial,  inadmissible,  and  are 
not  the  best  evidence,  and  no  proper  founda- 
tion is  laid  for  the  same,  and  they  are  not 
taken  In  accordance  with  the  requirements 
of  the  laws  of  Florida." 

The  objection  to  each  question  of  each  wit- 
ness and  the  answer  thereto  is  nothing  more 
than  a  general  objection  to  each  deposition, 
and  where  each  deposition  contains  some  le- 
gal evidence,  as  appears  to  be  the  case  here, 
the  objection  is  properly  overruled.  6  Ency. 
PI.  &  Pr.  588;  Taylor  v.  Strickland,  37  Ala. 
642;  Milton  v.  Rowland,  11  Ala.  732;  Mel- 
ton  V.  Troutman,  16  Ala.  535.  The  objection 
that    the    Interrogatories    and    the    answers 
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thereto  were  not  taken  In  accordance  with 
the  law  goes  to  the  admissibility  of  the  whole 
deposition  because  of  defects  in  talking  it,  and 
this  objection  should  be  made  by  a  motion 
to  suppress.  6  Ency.  PI.  4  Pr.  687;  Davis 
T.  Hare,  32  Ark.  3S6. 

As  one  of  the  rulings  complained  of  is  cor- 
rect, the  assignment,  joiniug  different  errors 
in  regard  to  the  admission  or  ezdusion  of  evi- 
dence, must  be  overruled.  Vaughan's  Seed 
Store  v.  Striogfellow  (decided  here  at  this 
term)  48  South.  410. 

The  sixth  and  seventh  assignments  may  be 
considered  together. 

By  the  sixth  assignment  complaint  is  made 
that  the  referee  did  not  give  defendant  or  his 
counsel  notice  of  the  hearing,  or  an  oppor- 
tunity to  argue  the  case  on  the  hearing. 

By  the  seventh  assignment  exception  is  tak- 
en to  the  entry  of  final  Judgment  against  the 
defendant  within  and  before  the  expiration 
of  10  days  after  the  referee  arrived  at  his 
decision  and  before  the  defendant  had  an  op- 
portunity to  file  his  motion  for  a  new  trial. 

The  bill  of  exceptions  shows  the  finding  and 
Judgment  of  the  referee  in  words  and  figures 
as  follows : 

"This  cause  by  order  of  the  Judge  of  the 
drcnit  court  dated  February  6,  1908,  having 
been  referred  to  me  to  hear,  try,  and  deter- 
mine in  accordance  with  the  laws  in  such 
cases  made  and  provided,  I  liave  therefore,  in 
pursuance  of  the  said  order,  set  the  times 
for  taking  the  testimony  and  of  hearing  all 
the  matters  and  things  in  connection  with  said 
cause  and  gave  notice  thereof  to  the  respec- 
tive counsel  for  both  plaintiff  and  defendant 

•The  referee  finds  with  the  papers  in  the 
said  cause  a  written  agreement  of  counsel, 
limiting  the  time  for  taking  and  submitting 
the  testimony  therein,  and  the  plaintiff  sub- 
mitted its  testimony  and  the  defendant  offer- 
ed no  testimony ;  and  being  fully  advised  of 
all  the  matters  and  things  submitted  in  the 
said  cause,  and  after  a  careful  consideration 
of  the  testimony  submitted,  the  referee  finds 
for  the  plaintiff  In  the  sum  of  twelve  hundred 
and  four  dollars  and  fifty-nine  cents. 

"It  is  therefore  considered  by  the  referee 
that  the  plaintiff,  A.  Vetsburg  Company,  a 
corporation,  do  have  and  recover  of  and 
from  the  defendant,  F.  J.  Hammond,  the  sum 
of  twelve  hundred  and  four  dollars  and  fif- 
ty-nine cents  as  its  damages,  as  well  as 
all  the  costs  of  this  suit;  said  costs  to  be 
taxed  by  the  clerk  of  the  circuit  court  for 
Alachua  county,  Florida. 

"Done  this  25th  day  of  June,  A.  D.  190a 
"T.  W.  Fielding,  Referee. 

"Received  a  copy  of  the  above  findings  and 
Judgment  on  tlUs  suit  the  25th  day  of  June, 
A.  D.  1908.  "Carter  &  Layton, 

"Attorneys  for  Plaintiff. 

"Evans    Haile, 
"Attorney  for  Defendant 

"Indorsed  In  drcuit  court  of  Alachua  conn- 
tr.  Florida     A.  Vetsburg  Co.  t.  F.  J.  Ham- 


mond. Findings  and  Judgment  of  Referee. 
Filed  in  the  office  of  the  clerk  of  the  circuit 
court  of  the  county  of  Alachua,  state  of  Flor- 
ida on  the  17th  day  of  July,  A.  D.  1908,  and 
recorded  in  Book  of  Judgments  No.  12,  on 
page  384,  on  the  17th  day  of  July,  A.  D.  190& 

"S.  H.  Wienges,  Clerk,  By  M-  S.  Cheves, 
D.  C." 

On  the  3d  day  of  July,  A,  D.  1908,  the  de- 
fendant made  a  motion  for  a  new  trial ;  the 
fourth  and  fifth  grounds  thereof  making  the 
same  objections  that  are  presented  by  the 
sixth  and  seventh  assignments  of  error. 

On  the  13th  day  of  July,  1908,  the  defend- 
ant moved  the  court  to  extend  the  time  for 
bearing  the  motion  for  a  new  trial.  This 
motion  was  granted,  and  time  for  the  sub- 
mission of  the  motion  fixed  for  July  17,  1908. 
On  the  last-mentioned  day  the  motion  for 
new  trial  was  denied. 

The  referee  In  this  case  seems  to  have  fol- 
lowed the  law  with  an  intelligent  apprecia- 
tion of  Its  directions.  Upon  arriving  at  a 
Judgment  the  referee  is  required  to  give  no- 
tice in  writing  of  the  same  to  both  parties. 
Section  1660,  Gen.  St  1906.  This  require- 
ment of  the  statute  was  complied  with,  be- 
cause the  bill  of  exceptions  exhibits  the  re- 
ceipt by  counsel  for.  both  plaintiff  and  defend- 
ant of  a  copy  of  the  Judgment  arrived  at  by 
the  referee  on  the  25th  of  June,  1908.  No- 
tice of  the  Judgment  in  writing  was  given 
to  both  parties  promptiy  on  the  very  day 
Judgment  was  arrived  at 

Section  1661  of  the  General  Statutes  of  190« 
requires  motions  for  new  trial  to  be  made 
within  10  days  after  receipt  of  notice  of  the 
Judgment  arrived  at  by  the  referee.  The  no- 
tice of  Judgment  was  given  on  25th  day  of 
June,  and  a  motion  for  new  trial  was  made 
on  the  3d  day  of  July,  1908,  eight  days 
after  the  giving  of  the  notice  aforesaid. 

Section  1061  of  the  General  Statutes  of 
1906  permits  the  enlargement  of  the  time  for 
the  hearing  of  the  motion,  as  was  done  in 
this  instance. 

Section  1662  of  the  General  Statutes  of  1900 
provides  that  if  motion  for  a  new  trial,  etc., 
shall  have  been  made  and  denied,  or  whenever 
the  Judgment  of  the  referee  shall  have  been 
finally  arrived  at  by  him,  he  shall  file  in  the 
conrt  by  which  the  reference  was  made  his  de- 
cision and  Judgment ;  and  so  we  find  that  the 
Judgment  of  the  referee  was  not  filed  in  the 
office  of  the  clerk  of  the  circuit  court  until  the 
17th  day  of  July,  1908,  after  the  motion  for 
a  new  trial  bad  been  made  and  the  day  said 
motion  was  denied.  See  Reynolds  v.  Smith, 
49  Fla.  217,  38  South.  903. 

Now  the  sixth  assignment  is  not  sustained 
by  the  record.  The  bill  of  exceptions  recites: 
"The  said  cause  having  been  submitted  to  the 
referee,  and  the  referee  rendered  a  verdict 
and  Judgment  for  the  plaintiff  against  the 
defendant  as  follows."  Then  follows  the 
Judgment  already  copied,  wherein  the  referee 
declares:     "I  have  therefore,  in  pursuance 
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of  the  saUI  order,  set  the  times  for  taking 
the  testimony  and  of  bearing  all  the  matters 
and  things  In  connection  with  said  cause  and 
gave  notice  thereof  to  the  respectire  counsel 
for  both  plaintiff  and  defendant"  If  this 
statement  Is  not  true,  counsel  who  complain 
here  should  have  presented  evidence  in  sup- 
port of  their  contention  that  they  were  not 
given  notice  of  the  hearing  before  the  ref- 
eree. 

The  seventh  assignment  likewise  is  without 
merit  The  record  before  us  shows  that  the 
referee  filed  or  entered  his  final  Judgment 
In  the  oflBce  of  the  clerk  of  the  circuit  court 
for  Alachua  county  on  the  17th  day  of  July, 
A.  D.  190S,  or  22  days  after  the  referee  had 
notified  counsel  for  the  defendant  in  writing 
of  the  Judgment  arrived  at.  and  not  before 
the  defendant  filed  his  motion  for  a  new  trial, 
but  14  days  after  the  filing  of  the  motion  for 
new  trial. 

The  Judgment  la  afiSrmed. 

TAYLOR  and  HOCKER,  JJ.,  concur. 

SHACKI/KFORD,  O.  J.,  and  OOCKREIiL 
and  WHITFIELD,  JJ.,  concur  in  the  opin- 
ion. 
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No.  16,981. 
OILLT  V.  HIRSH. 


(Supreme  C!oort  of  Lonisiana.    Jan.  18,  1009. 
Rehearing  Denied  Feb.  15,  1909.) 

1.  NUISANCB    (I   6»)  — TOBM   (|    10*)  —  WHAT 
COlfBTITDTK— INTEBFEBBNCK   WITH   BUSINESS 

— Dauruu  Absque  Injubia. 

The  auction  business  is  not  a  nuisance 
per  se,  but  it  may  be  so  conducted  as  to  become 
a  nuisance ;  and,  where  an  auctioneer,  engaged 
in  Belling  goods  similar  to  those  dealt  in  by  a 
merchant  next  door,  keeps  a  number  of  em- 
ployte  standing  about  who  molest  and  interfere 
with  CQStomers,  whether  actual  or  prospective, 
who  are  looking  into  his  neighbor's  show  win- 
dow, and  otherwise  interferes  with  bis  neighbor's 
business,  an  injunction  will  issue  to  restrain 
him.  If,  however,  the  neighbor  be  damaged  be- 
cause the  auctioneer  nndersells  or  oversells  him, 
or  sella  inferior  goods,  it  is  damnum  absque  in- 
juria. And  when  the  complaint  is  that  the  auc- 
tioneer deals  unfairly  with  his  own  customers,  it 
is  a  matter  between  him  and  them,  or  l>etween 
him  and  the  state. 

[EM.  Note. — For  other  eases,  see  Nuisance, 
Dec  Dig.  S  5;*  Torts,  Dec  Dig.  i  10.»] 

2.  AUOTIOIIS    AND    AUOTIoniEBS    (|  4*)  — IlT- 

juRonon  (I  99*)— FoRrwTURB  of  Liosnsb— 
Gbounds— Pboteotion  of  Business. 

The  license  of  an  auctioneer  may  be  forfeit- 
ed, in  a  criminal  prosecution,  for  certain  unfair 
dealings  In  the  conduct  of  bis  business,  but  no 
such  penalty  can  be  imposed  in  a  civil  suit 
brought  by  a  neighboring  merchant  nor  can  the 
latter  be  permitted  to  put  the  auctioneer  out 
of  business  by  signs  or  publications  reflecting 
upon  the  character  of  bis  business. 

[Ed.  Note. — For  other  cases,  see  Auctions  and 
Auctioneers,  Dec.  Dig.  |  4;*  Injunction,  Dec 
Dig.  {  99.»] 


3.  Costs  (|  62*)— Pbbboits  Iaablk. 

When  plaintiff  obtains  judgment  on  bis  de- 
mand, and  defendant  obtains  Judgment  on  his 
demand  in  reconvention,  each  of  the  parties 
should  pay  the  costs  incurred  in  obtaining  the 
judgment  against  him. 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent 
Dig.  {}  273,  274;  Dec.  Dig.  |  62.*] 

(Syllabus  by  the  Court) 

Appeal  from  Civil  District  Court  Parish  of 
Orleans;    Fired.  Durleve  King,  Judge. 

Action  by  Sidney  J.  GlUy  against  Abraham 
L  Hirsh.  Judgment  for  plaintlS,  and  defend- 
ant appeals.  Reversed  In  part  <uid  affirmed 
In  part 

Foster.  Mining  &  Godchanx  and  Alexis 
Brian,  for  appellant  Henry  L.  Garland,  Jr. 
(Paul  Louis  Fourchy,  of  counsel),  for  ap- 
pellee. 

Statement  of  the  Case. 

MONROE,  J.  Plaintiff  represents  that  h* 
is  engaged  In  business  at  507  Canal  street 
New  Orleans,  as  an  auctioneer,  selling  Jew- 
elry and  other  personal  property.  That  de- 
fendant has  the  adjoining  store,  in  which 
he  also  sells  Jewtiry  and  other  wares.  Tbat 
for  the  malicious  purpose  of  Injuring  Urn 
defendant  has  bung  In  hla  show  window, 
adjoining  the  entrance  to  plaintiff's  store, 
a  sign,  in  large  letters,  reading: 

"Don't  be  Misled. 

"Hiis  store  and  window  display  has  no  con- 
nection with  the  would-be  auction,  next  door. 
Our  entrance  is  at  the  comer." 

Tbat  the  sole  object  and  effect  of  the  sign 
is  to  excite  the  distrust  of  plaintlCTs  custom- 
ers as  to  the  honesty  of  his  business,  to  his 
great  prejudice,  and  that  he  has  been  dam- 
aged to  the  extent  of  $1,500.  That  defendant 
has  repeatedly  reported  him  to  the  mayor 
and  police  as — 

"a  criminal,  carrying  on  aa  unlawful  business, 
and  has  maliciously  sought  to  injure  his  char- 
acter and  his  business,  and  by  his  said  acts  and 
slanderous  charges  and  accusations  has  damaged 
petitioner  in  his  character  and  reputation,  in  the 
sum  of  $1,000.  That  unless  ♦  ♦  •  eujoined 
from  the  further  display  of  said  sign,  and  from 
harassing  petitioner,  boycotting  and  picketing 
petitioner's  place  of  bnsmess,  and  from  button- 
holing and  soliciting  the  customers  entering  and 
leaving,  •  •  •  the  said  Hirsh  will  inflict 
upon  petitioner,  and  upon  his  business,  repeated 
and  irreparable  damages  and  injury,  for  which 
no  adequate  redress  could  be  obtained." 

Wherefore  be  prays  for  an  injunction  and 
for  Judgment  condemning  defendant  in  dam- 
ages in  the  sum  of  $2,500. 

In  answer  to  a  rule  nisi,  ordering  him  to 
show  cause  why  a  preliminary  injunction 
should  not  issue,  and  by  way  of  answer  to 
the  merits  and  of  reconventlonal  demand, 
defendant  admits  that  he  Is  exhibiting  the 
sign,  as  alleged,  but  denies  tbat  he  is  doing 
so  from  any  malicious  motive.  And  he  fur- 
ther denies  that  he  has  in  any  manner 
harassed  plaintiff,  or  boycotted  or  picketed 


•For  otb«r  turn  ■«•  same  toplo  and  section  NUMBER  la'  Dee.  *  Am.  Diss.  UOT  t«  data.  *  Reportw  Iail«saa 


Digitized  by 


Google 


U.) 


GILLY  T.  HIRSH. 


423 


his  ttore,  or  buttonholed  or  solicited  his  cus- 
tomers. And  he  alleges  that  the  sign  Is  nec- 
essary for  his  own  protection,  for  the  rea- 
son that  plaintiff  sells  at  anctlon,  next  door 
to  defendant's  Jewriry  store,  articles  of  Jew- 
elry and  notions  upon  flagrant  misrepre- 
sentations as  to  their  origin  and  worth  and 
■t  exorbitant  prices,  being  assisted  therein 
by  half  a  dozen  or  more  cappers,  or  dummy 
bidders,  who  are  employed  to  Inveigle  pass- 
ers-by Into  entering  satd  auction  shop  and 
bidding  on  said  articles;  that  defendant 
recently  caused  the  arrest  of  one  of  said  cap- 
pers as  a  dangerous  and  suspicious  charac- 
ter, and  he  was  convicted  and  fined;  that 
said  cappers,  under  the  direction  of  said 
Gllly,  resort  to  all  manner  of  artifices,  both 
by  words  and  acts,  to  Induce  persons  who 
stop  at  respondent's  show  window,  and  who, 
if  unmolested,  would  become  customers  of 
respondent,  to  enter  said  Anctlon  shop;  that 
the  said  cappers,  among  other  artifices,  rep- 
resent to  said  passers-by  that  said  show  win- 
dow of  respondent  and  said-  auction  shop  of 
plalntur  are  one  and  the  same  place,  and 
that  the  same  grade  and  character  of  arti- 
cles are  being  sold  at  public  auction,  in  plaln- 
tllTs  said  shop,  as  are  being  displayed  tn 
respondent's  show  window;  that  the  said 
cappers  often — 

*****  gather  around  a  prospective  cnstomer 
of  respondent  and  rash  and  crowd  him  into  said 
aaction  shop,  thus  preventing  said  prospective 
coatomer  from  entering  respondent's  store,  and 
consequently  resulting  m  damase  and  injury  to 
respondent,  in  actual  loss  of  business  and  in 
damage  to  his  personal  and  business  reputation, 
for  which  respondent  reserves  the  right  to  sue  in 
a  proper  proceedinj;;  •  •  •  that  the  repu- 
tation of  said  auction  shop  is  bad ;  that  it  was, 
and  Is,  necessary  for  the  protection  of  the  repu- 
tation of  respondent's  establishment  that  lie 
f\ve,  by  means  of  some  sign,  due  notice  to  the 
public  that  his  store  is  in  no  manner  connected 
with  said  auction  shop." 

He  further,  and  for  the  purposes  of  his 
demand  in  reconvention,  alleges: 

**Tbat  he  la  engaged  In  the  business  of  retail- 
ing Jewelry,  notions,  etc.;  •  •  •  that  by 
fair  dealing  •  •  •  he  had  built  up  a  re- 
mnnerative  trade,  and  was  continually  increas- 
ing his  business,  •  •  *  until  about  18 
months    ago     •      •      •     plaintiff   established, 

*  *  *  immediately  adjoining  respondent's 
show  window,  a  small  shop,  •  •  *  where 
said  Gilly  and  his  employes  sell  jewelry,  notions, 
etc,  at  auction;    •    •     *    that  the  auctioneer 

*  •  •  is  continually  crying  out  in  a  loud 
voice,  clapping  bis  bands  and  making  other  noisy 
demonstrations,  in  his  endeavors  to  attract  peo- 
ple from  the  street,  to  sell  his  wares,  ana  to 
harass  respondent,  his  employes,  and  customers; 
that  said  auction  shop  is  the  rendezvous  of  cap- 
pen,  loafers,  and  other  dangerous  and  suspicious 
characters,  who  often  insult,  abuse,  and  revile 
respondent  and  his  employes ;  that  the  said 
noise,  boisterous  conduct,  and  vile  language 
of  said    plaintiff,   his   employes   and   associates 

*  *  *  are  distinctly  audible  in  respondent's 
store,  and  have  caused  respondent  damage,  to 
his  health,  feelings,  and  peace  of  mind,  in  the 
sum  of  1300 ;  *  *  *  that  the  said  Uilly  sells 
in  said  aaction  shop,  at  public  auction,  articles 

*  *  *  of  a  worthless  character;  »  •  • 
thst  said  Gilly  and  his  said  employes  take  ad- 
vantage of  the  proximity  of  respondent's  store, 

*  *    *    and  w  the  attractive  display  of  first- 


class  goods  made  by  resi>ondent  In  his  show  win- 
dow, to  create  the  impression,  by  representations 
to  that  effect,  and  otherwise,  among  respondent's 
customers,  actual  and  prospective,  and  the  pub- 
lic at  large,  that  said  auction  shop  is  part  and 
portion  of  respondent's  store;  •  •  •  and 
that  respondent  haa  been  damaged,  in  his  per- 
sonal and  business  reputation,  by  being  classed 
and  associated  with  said  shop  as  aforesaid,  in 
the  sum  of  $1,500 ;  •  •  *  that,  by  reason  of 
the  aforesaid  noise,  vile  language,  and  disreputa- 
ble dealings  carried  on,  and  of  the  dangerous  and 
suspicions  characters  congregated  in  said  auc- 
tion shop,  the  same  constitutes  a  public  and  pri- 
vate nnisance,  which  should  be  abated  by  in- 
junction *  •  •  restraining  said  Gilly,  bis 
agents,  and  employte  from  further  operating 
said  auction  shop." 

And  he  prays  that  plaintiff's  demand  be 
rejected,  and  that  he  and  his  agents  and 
employes  be  enjoined  from  further  operating 
said  auction  shop,  from  Inducing,  crowding, 
or  rushing  persons  from  In  front  qf  respond- 
ent's show  window  Into  said  auction  shop; 
from  representing  to  persons  who  stop  at 
respondent's  show  window,  or  to  any  per- 
sons, that  respondent^'s  store  Is  a  part  and 
portion  of  said  auction  shop;  and  from  In 
any  manner  Interfering  with  the  orderly 
conduct  of  respondent's  business.  He  fur- 
ther prays  for  damages,  and  costs. 

After  a  full  hearing  in  the  district  court 
there  was  Judgment  as  follows: 

"Enjoining  the  said  defendant  from  placing  In 
hie  show  window  a  sign  or  card  reflecting  on 
plaintiff  or  his  business,  and  especially  the  card, 
'Don't  be  Misled.  This  store  and  window  has 
no  connection  with  the  would-be  auction  next 
door'— and  enjoining  the  said  defendant  from 
obstructing,  interfering  with,  accosting,  and  but- 
tonholing plaintiff's  customers  at  or  near  the 
door  of  plaintiff's  place  of  business,  for  the  pur- 
pose of  preventing  their  entrance  therein  and 
there  transacting  business  with  plaintiff.  It  is 
further  decreed  that  there  be  judgment  In  favor 
of  plaintiff  in  reconvention,  and  against  the  said 
Sidney  J.  Gilly,  enjoining  and  restraining  the 
said  Gilly,  his  agents,  and  employes  •  *  • 
from,  inducing,  rushing,  or  crowding  persons 
from  in  front  of  the  show  window  o?  the  said 
*  *  *  Hirsh  into  the  anctlon  store  of 
the  said  Gilly,  from  representing  to  persons 
who  stop  at  the  show  window  of  the  said  Hirsh, 
or  to  any  other  jiersons,  that  the  store  of  said 
Hirsh  is  a  part  and  portion  of  said  Gllly's 
shop,  and  enjoining  the  said  Gilly  from  in  any 
manner  intenering  with  the  empIoySa  and  cns- 
tomers  of  the  said  Hirsh,  •  •  •  dismissing 
the  said  Gilly's  demand  for  a  moneyed  judgment, 
and  also  dismissing  the  said  Hirsh's  reconven- 
tional  demand  for  a  moneyed  Judgment;  plain- 
tiff to  pay  all  costs  incurred  by  him,  and  de- 
fendant, in  a  like  manner,  all  the  costs  incurred 
by  him,  including  the  testimony  of  witnessna 
called  in  his  behalf." 

From  the  Judgment  so  rendered,  defend- 
ant has  appealed,  but  plaintiff  has  not  ap- 
pealed, nor  has  be  answered  the  appeal  of 
defendant,  or  prayed  for  any  amendment  of 
the  Judgment 

Opinion. 

Defendant's  counsel  insist: 

(1)  That  plaintiff  Is  entitled  to  no  Injunc- 
tion. 

(2)  That  he  Is  not  entitled  to  an  Injunc- 
tion restraining  defendant  from  interfering 
with  bis  customers,  picketing  his  place,  etc. 
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(8)  Tbat  defeodant  Is  entitled  to  an  in- 
Junction  as  prayed  for  by  him. 

(4)  That  defendant  Is  entitled  to  damages. 

(Si  That  there  is  error  In  the  Judgment 
appealed  from  In  the  matter  of  the  costs. 

The  evidence  shows  that  plaintiff  has  a 
license  as  an  auctioneer,  and  Is  engaged  in 
that  business  next  door  to  the  premises  oc- 
cupied by  defendant ;  that  he  and  defendant 
both  sell  notions  and  Jewelry;  that  the 
Jewelry  sold  by  plaintiff  Is  generally  Inferior 
in  quality  and  value  to  that  sold  by  defend- 
ant; that  plaintiff  employs  men,  who  stand 
about  bis  place,  outside  and  inside,  some  of 
whom  have  interfered  with  persons  who  were 
looking  Into  defendant's  show  window,  and 
have  represented  to  them  that  It  was  part  of 
plalntlti's  auction  establishment;  that  de- 
fendant himself  has,  on  one  occasion,  or 
perhaps  oftener,  been  rudely  treated  by  them, 
or  by  plaintiff;  and  that,  on  several  occa- 
sions plaintiff,  or  those  acting  for  him,  have 
grossly  misrepresented  to  purchasers  the  qual- 
ity and  value  of  the  goods  in  his  store. 

The  evidence  does  not  show  that  plaintiff 
makes  more  noise  than  is  usual  in  that  kind 
of  business,  or  that  the  noise  made  by  him 
is  such  as  to  constitute  his  place  a  nuisance, 
public  or  private;  nor,  on  the  other  band, 
does  It  show  that  defendant  has  been  Inter- 
fering with  plalntltTs  customers  In  the  man- 
ner alleged  In  the  petition. 

There  can  be  no  doubt  that  plaintiff  has 
the  right  to  conduct  an  auction  business,  free 
from  interference  on  the  part  of  the  defend- 
ant, so  long  as  he  does  not  conduct  it  in 
such  a  manner  as  unlawfully  to  Interfere 
with  the  business  conducted  by  defendant. 

"The  law  will  only  permit  the  abatement 
of  so  much  of  a  nuisance  as  Is  necessary  to 
prevent  the  injury."  Wood's  Law  of  Nui- 
sances, {  33.  A  lawful  business,  located  in 
a  proper  place,  and  conducted  in  a  proper 
manner,  cannot  be  treated  as  a  nuisance  per 
se,  although  it  may  be  so  conducted,  or  the 
surrounding  circumstances  may  be  such,  as 
to  make  it  a  nuisance.  Law  of  Nuisance 
(Joyce)  i  99. 

So  far  as  we  can  see,  the  point  at  which 
plaintiff's  business,  by  reason  of  the  manner 
in  which  it  has  been  conducted,  has  amount- 
ed to  an  unlawful  interference  with  that  of 
defendant  was  when  plaintiff  or  his  em- 
ploySa  molested  defendant's  customers,  ac- 
tual or  prospective,  whilst  enjoying  the 
privilege  of  looking  into  his  show  window, 
and  undertook  to  "bustle"  or  coax  them  into 
plaintiff's  place,  representing  that  it,  and  the 
show  window,  were  parts  of  the  same  es- 
tablishment, and  such  Interference  has  been 
enjoined.  Whether  plaintiff  sells  goods  that 
are  inferior  or  superior  to  those  of  defend- 
ant, or  whether  he  deals  fairly  or  unfairly 
with  his  own  customers,  are  matters  with 
whidi  defendant  has  no  such  concern  as 
trould  entitle  him  to  shut  up  plaintiff's  place 
by  the  writ  of  injunction. 


"Hie  carrying  on  of  banking  operations  con- 
trary to  the  statute  has  been  held  not  to  be  snch  a 
mischief  or  public  nuisance  that  a  court  of  equity 
would  grant  an  Injunction  to  restrain  the  same, 
even  though  it  had  jurisdiction  over  public  nui- 
sances." Law  of  Nuisances  (Joyce)  |  Sii.  cltinK 
Atty.  Genl.  v.  Utica  Ins.  Co.,  2  Johns.  C*.  (N. 
Y.)  371:  Atty.  Genl.  v.  Bank  of  Niagara,  1 
Hopk.  Ch.  (N.  T.)  354. 

Where  a  merchant  undersells  or  oversells 
his  neighbor,  though  the  latter  may  suffer 
damages  thereby,  it  is  damnum  absque  in- 
juria. And  if  be  deals  unfairly  with  his  own 
customers,  It  Is  a  matter  between  bim  and 
them,  or  between  him  and  the  state. 

If  an  auctioneer  should  be  convicted.  In  a 
criminal  prosecution,  of  having  sold  Jewelry 
not  of  the  quality  represented  by  him,  and 
of  having  refused  to  return  the  price,  on 
demand  made  within  20  hours,  or  of  having 
offered  an  article  for  sale,  setting  forth  its 
value,  and  through  the  aid  of  mock  bidders 
induced  its  purchase  by  a  real  bidder,  and  of 
then  having  substituted  another  article  In 
lieu  of  that  offered  and  sold,  his  license 
would  be  forfeited,  and  he  would  be  liable 
to  a  fine  of  $500.  Rev.  St  §S  155,  156.  But 
we  know  of  no  authority  for  Imposing  any 
such  penalty  In  a  civil  suit  and  what  defend- 
ant cannot  do  legally  through  the  courts  he 
cannot  do  illegally  by  means  of  publications 
or  signs,  such  as  that  exhibited  by  him, 
though  he,  no  doubt  has  the  right  to  main- 
tain a  sign  in  his  window  notifying  the  pub* 
lie  that  the  window  is  his,  and  has  no  con- 
nectlon  with  the  business  carried  on  next 
door.  X 

2.  We  find  no  evidence  going  to  show  that 
defendant  has  been  obstructing,  interfering 
with,  accosting,  and  buttonholing  plalntifTs- 
customers. 

3.  For  the  reasons  which  have  been  stated, 
we  are  of  opinion  that  the  injunction,  issued 
in  favor  of  defendant  goes  as  far  as  it 
should. 

4.  The  proof  is  InsuflBclent  to  warrant  a 
judgment  for  damages  claimed  by  defendant. 

5.  The  party  cast  should  bear  the  costs, 
and  the  Judgment  appealed  from  must  be 
amended  In  that  respect 

It  is  therefore  ordered,  adjudged,  and  de- 
creed that  the  judgment  appealed  from  be 
amended,  by  annulling  and  avoiding  so  much 
thereof  as  enjoins  the  defendant  "from  ol>- 
structlng,  interfering  with,  accosting,  and 
buttonholing  plaintiff's  customers,  at  or  near 
the  door  of  plaintiff's  place  of  business,  for 
the  purpose  of  preventing  their  entrance 
therein,  and  there  transacting  business  with 
plaintiff,"  and  by  annulling  and  avoiding  that 
portion  of  it  which  condemns  each  of  the 
litigants  to  pay  his  own  costs;  and,  it  Is 
further  adjudged  and  decreed  that  said  judg- 
ment be,  in  other  respects,  affirmed,  the  de- 
fendant to  pay  the  costs  incurred  in  the  low- 
er court  upon  the  main  demand,  and  tb« 
plaintiff  to  pay  the  costs  so  incurred  upon  tbe 
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demand  In  reconTentlon.    It  Is  further  decreed 
that  plaintiff  pay  the  costs  ol  the  appeal. 

(1*2  I4L  »T4) 

No.  17328. 
STATB  ex  rel.  DREW  t.  MYATT,  Clerk  and 

Ex-Officio  Recorder,  et  al. 
(Snpieme  Court  of  Louisiana.     Feb.  1,  1909.) 

1.  Mandamus  (f  4»)— Remedy  bt  Appeai.. 

Mandamus  is  not  the  remedv,  as  the  com- 
plaining defendant  (relator  here)  has  a  right 
of  appeal. 

[Ed.  Note.— For  other  cases,  aee  Mandamus, 
Cent  Dig.  it  9-34;  Dec.  Dig.  {  4.*] 

2.  Mandamus  ({  4*)— Othkb  Aocquatk  Rem- 
edy. 

Ttie  Judgment  and  the  judicial  mortgage  col- 
laterally attacked  were  not  absolutely  null  and 
void;  therefore  could  not  be  affected  in  pro- 
ceedings by  mandamus.  Appeal  or  action  of 
nullity  are  the  remedies. 

The  asserted  illegality  preceded  the  signing 
of  the  judgment 

[Ed.  Note. — For  other  cases,  see  Mandamus, 
Cent  Dig.  K  9-34 ;  Dec.  Dig.  |  4.*] 

(Syllabus  by  the  Court) 

Appeal  from  Sixth  Judicial  District  Court, 
Parish  of  Ouachita;  James  Pemberton  Madi- 
son, Judge. 

Mandamus  by  the  State,  on  relation  of 
Emanuel  C.  Drew,  against  W.  A.  Myatt, 
Clerk  and  Ex  Offldo  Recorder,  and  others. 
Judgment  for  defendants,  and  relator  ap- 
peals.    Affirmed. 

Allan  Sholars,  for  appellant  Stubbs,  Rus- 
sell &.  Theus,  for  appellees. 

BREAUX,  C.  J.  Relator  and  appellant 
complains  of  the  judgment  rendered  against 
him.  His  application  for  a  writ  of  manda- 
mus was  not  granted. 

His  purpose  was  to  compel  the  clerk  of 
court  and  ex-oIBclo  recorder  to  cancel  an  as- 
serted Ulegal  and  void  Judicial  mortgage 
from  the  mortgage  records  of  the  recorder's 
oflSce  of  the  parish  of  Ouachita.  And  re- 
lator also  asks  that  the  Judgment  under 
which  the  judicial  mortgage  exists,  rendered 
against  him  and  In  favor  of  the  bank,  be 
decreed  null  and  void  as  against  him. 

The  partnership  of  which  R.  B.  Blanks,  J. 
P.  Parker,  J.  E.  Reynolds,  and  E.  C.  Drew 
were  the  members  was  Indebted  In  a  large 
amount  to  the  Bank  of  Monroe. 

The  bank  held  the  indebtedness  without 
expressed  acknowledgment;  to  quote  the 
words  used  In  the  agreement:  It  was  an 
"overdraft  Indebtedness." 

In  May,  1907,  Blanks,  of  the  firm  in  ques- 
tion and  president  of  the  bank,  made  a  note 
In  the  name  of  the  partnership  (dissolved 
partnership  Is  relator's  contention),  and  sign- 
ed as  treasurer  the  name  of  the  partnership, 
although,  as  averred,  he  was  not  the  treas- 
urer. 

At  the  maturity  of  the  note  the  bank  sued 


the  four  partners  In  solldo  on  the  note,  which 
represented  the  sum  of  |28,941.44,  plus  In- 
terest and  fee  of  attorney,  and  alleged  that 
they  were  commercial  partners,  as  the  Ann 
had  been  organized  for  the  purpose  of  buy- 
ing and  selling  timber. 

The  case  was  closely  litigated.  It  resulted 
In  a  judgment  for  plaintiff. 

Defaults  were  entered  against  all  the  de- 
fendants. 

All  exceptions  having  been  overruled,  an- 
swers were  filed. 

The  minutes  of  the  court  before  us  show 
that  the  Judgment  was  rendered  In  favor  of 
plaintiff  on  June  20,  1908,  and  on  June  22, 
1908,  on  motion  of  plaintiff's  counsel,  a  non- 
suit was  entered  as  to  R.  B.  Blanks  and  J.  P. 
Parker,  and  the  entry  following  Is: 

"Judgment  against  defendant  B.  0.  Drew  and 
J.  EX  Reynolds  read  and  signed." 

Counsel  for  defendant  Reynolds  obtained, 
immediately  after,  an  order  of  appeal  re- 
turnable to  this  court  on  the  3d  of  August 
last. 

This  fact  is  not  pertinent  Drew,  the  re- 
lator, did  not  appeal. 

The  Judgment  reserved  to  th«  plaintiff 
bank  the  right  to  sue  the  defendants  Blanks 
and  Parker,  and  as  to  them  the  case  was  dis- 
missed as  in  case  of  nonsuit 

It  Is  this  Judgment  and  the  Judicial  mort- 
gage which  follows  it  that  relator,  Drew,  is 
seeking  to  have  canceled  and  erased. 

The  proceedings  on  the  face  of  the  papers 
are  sufficiently  regular  to  render  it  impos- 
sible for  the  relator  to  obtain  a  writ  of  man- 
damns  for  the  purpose  before  stated.  A 
Judgment  was  pronounced  which  can  only 
be  annulled  by  action  of  nullity  or  by  ap- 
peal. 

The  relator  has  adequate  remedy  by  ap- 
peal, and  is  still  In  time  to  take  a  devolu- 
tive appeal. 

The  suit  was  dismissed  as  to  Blanks  and 
Parker  contradictorily  with  all  persons  con- 
cerned. 

The  judgment  though  rendered,  had  not 
been  signed  when  plaintiff  moved  to  dismiss 
as  against  two  of  the  parties.  The  change 
complained  of  preceded  the  signing  of  the 
judgment 

In  this  one  act  of  dismissal  of  the  suit 
(before  the  judgment  had  been  signed)  and 
reservation  of  a  right,  as  stated  In  the  judg- 
ment we  have  not  found  the  fatal  effect  for 
which  relator  contends.  It  Is  utterly  im- 
possible and  out  of  all  question  in  manda- 
mus proceedings  to  hold  that  the  Judgment 
is  a  nullity,  and  that  Its  registry  in  the  mort- 
gage office  must  be  canceled  because  of  the 
alleged  Illegality. 

A  Judgment  is  the  highest  evidence  of  a 
debt  and  it  cannot  in  this  manner  be  treat- 
ed as  void  and  all  of  Its  effects  destroyed. 
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It  Is  well  settled  tbat  mandamus  will  not 
lie  If  there  be  remedy  by  appeaL  Garland's 
Code  of  Practice,  art.  830. 

We  will  go  a  step  further,  and  state  that 
even  If  the  time  for  an  appeal  had  passed 
the  relator  would  not  bare  any  right  to  a 
writ  of  mandamus.  It  would  be  interfering 
with  proceedings  to  which  legal  effect  must 
be  given  at  least  until  set  aside. 

We  readily  concede  that  a  mortgage  may 
be  canceled  when  asked  for  by  mandamus 
proceedings  and  the  debt  since  the  rendition 
of  the  judgment  has  been  paid,  or  when 
asked  for  on  other  sufficient  ground  of  a 
date  subsequent  to  the  judgment  But  man- 
damus will  not  be  Issued  to  pronounce  a 
judgment  null  rendered  by  a  court  of  com- 
petent Jurisdiction  among  parties,  all  of 
whom  have  been  cited,  and  particularly  when 
on  the  face  of  the  papers  all  has  the  appear- 
ance of  being  In  due  form. 

It  has  t)een  held  tbat  mandamus  Is  not 
the  remedy  to  cancel  tbe  title  to  property. 
WllllB  T.  Was^y,  41  La.  Ann.  684,  6  South. 
730;  Raymond  ▼.  Vlllere,  42  La.  Ann.  488,  7 
South.  800. 

It  follows  as  a  legal  sequitor  if  It  be  not 
tbe  remedy  In  such  a  case  It  cannot  be  ade- 
quate remedy  to  set  aside  a  judgment  or 
cancel  a  mortgage  thereunder  to  which  force 
and  effect  Is  to  be  given  under  the  terms  of 
the  judgment  and  to  the  extent  provided  by 
law. 

We  refer  to  title  to  real  property  only  be- 
cause whenever  an  attempt  has  t>een  made 
to  affect  tbe  title  to  property  by  mandamus, 
and  the  question  of  nullity  came  up,  tbe 
court  has  held  that  it  was  an  attempt  to  go 
beyond  the  functions  of  tbe  writ 

For  the  same  reason,  whenever  a  question 
of  nullity  arises  In  a  case  as  in  tbe  present 
mandamus  is  not  tbe  remedy. 

In  other  words,  in  a  trial  of  title  tbe  ac- 
tion Is  petitory;  In  a  trial  to  annul  a  judg- 
ment or  Bet  aside  a  judicial  mortgage  on 
grounds  anterior  to  tbe  judgment  tbe  remedy 
Is  by  appeal  or  by  action  of  nullity. 

Let  it  be  borne  In  mind  that  this  judgment 
Is  not  null  and  void  on  Its  face. 

We  have  found  no  error  In  the  judgment 
refusing  tbe  mandamus. 

For  reasons  assigned,  the  judgment  U  af- 
firmed, with  costs. 

022  I^.  9'i8> 

No.  17,261. 

KD;  v.  McCALL  et  al. 

(Supreme  Court  of  Louisiana.    Feb.  1,  1808.) 

Appkal  and  Ebbob  ({  787*)  —  DisinssAL  of 
Appeal,— Motion— Time. 

Tlie  rule  that  a  motion  to  diimiss  an  appeal 
comes  too  late  if  filed  more  than  three  days 
after  the  filing  of  the  transcript,  or  if  filed  after 
appellee  has  caused  the  appeal  to  be  set  for  tri- 
al, does  not  apply  where  appellant's  acgui- 
eacence  in  the  decree  on  which  tbe  motion  to  dis- 


miss tbe  appeal  is  based  does  not  take  place  on- 
til  lone  after  the  expiration  of  the  three  dayi, 
and  after  the  assignment  of  the  cause  for  trial. 
fBM.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  3148-3154;  Dec  Dig.  | 
707.*] 

Appeal  from  Fourth  Judicial  District  Court 
Parish  of  Union;  Robert  Brooks  Dawkina, 
Judge. 

Action  between  W.  L.  Key  and  R.  F.  Mc- 
Call  and  others.  From  a  judgment  for  tbe 
former,  tbe  latter  appeals.  On  motion  to 
dismiss.    Granted. 

Crow  &  Crow,  for  appellants.  Frederick 
Fauntleroy  Preaus  and  Clifton  Mathews,  for 
appellee. 

On  Motion  to  Dismiss. 

PROVOSTY,  J.  The  judgment  appealed 
from  decrees  a  partition,  and  orders  a  sale 
to  be  made  to  effect  the  partition,  and  orders 
$350  to  be  paid  to  defendant  out  of  tbe  pro- 
ceeds of  tbe  sale.  Plaintiff  and  appellee  has 
moved  to  dismiss  tbe  appeal  on  the  ground 
tbat  defendant  has  acquiesced  in  the  judg- 
ment Attached  to  tbe  motion  are  duly  cer- 
tified documents  showing  that  the  judgment 
has  been  executed,  tbe  sale  made,  and  the 
$350  paid  to  defendant  and  appellant  The 
latter  cannot  and  does  not,  gainsay  his  ac- 
quiescence In  the  judgment;  but  contends 
tbat  tbe  motion  to  dismiss  comes  too  late. 
It  baving  been  filed  after  the  case  had  been 
fixed  for  trial,  and  more  than  three  days 
after  the  filing  of  the  transcript  In  this  court 
Tbe  transcript  was  lodged  in  this  court  on 
August  12.  1808;  and  tbe  case  was  tben  as- 
signed for  January  23,  1808.  Tbe  motion  to 
dismiss  was  filed  January  12,  1808. 

Ordinarily  a  motion  to  dismiss  comes  too 
late  if  filed  more  than  three  days  after  the 
filing  of  tbe  transcript,  or  If  filed  after  tbe 
appellee  himself  has  caused  tbe  appeal  to 
be  fixed  for  trial.  Saxon  v.  Southwestern 
Brick  Company,  113  La.  637,  37  South.  540. 
But  necessarily,  this  can  be  tbe  case  only 
where  tbe  grounds  of  dismissal  existed  with- 
in tbe  three  days  or  at  tbe  time  of  tbe  as- 
signment for  trial.  In  tbe  present  instance 
they  did  not  Tbe  acquiescence  upon  which 
tbe  motion  to  dismiss  is  based  did  not  take 
place  until  October  12,  1808,  long  after  tbe 
expiration  of  tbe  three  days  and  after  tbe 
assignment  for  trial. 

Appeal  dismissed. 


(la : 


979) 


No.  17.387. 
STATE  V.  GREX30. 


(Supreme  Oourt  of  Looialana.     Feb.  1,   1909.) 

Cbiuinai.  Law  (|  1167*)— Appeai/— Habmxxss 
Ebbob— Amendment  or  Indictment. 

Defendant,  baving  been  indicted  for  break- 
ing and  entering  a  store  in  the  nighttime,  with 
intent  to  steal,  and  for  the  larceny,  on  the  same 
occasion,  and  from  the  same  store,  of  a  nomber 
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of  articles,  described  la  22  Item*,  waa  fonnd 
guilty  aa  charged. 

Held,  that  an  amendment  to  the  indictment, 
whereby  one  of  the  items,  residing  "6  pairs  of 
house,  each  paid  valued  at  8  cents,"  was  made 
to  read  "6  pairs  of  hose,  each  pair  valued  at 
8  cents,"  becomes  immaterial  to  the  merits  of 
the  case,  in  the  sense  that  defendant  has  sus- 
tained no  substantial  prejudice  thereby,  in  view 
of  the  fact  that  it  added  nothing  to  tne  gravity 
of  the  offenses  with  which  he  was  otherwise 
charged,  that  he  has  l>een  convicted  of  the  bur- 
glary and  of  the  larceny  of  the  other  articles 
described  in  the  indictment,  and  tliat  his  convic- 
tion npon  the  amended  item,  in  the  charge  of 
larceny,  carries  with  it  no  other  or  greater  pen- 
alty than  that  for  which  he  is  otherwise  liable. 

[Bd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  |  3101 ;  Dec.  Dig.  {  1167.*] 

(Srllabos  b7  the  Coort.) 

Appeal  from  First  Judicial  District  Court, 
Parish  of  Caddo;  Thomas  Fletcher  Bell, 
Judga 

Frank  Gregg  was  convicted  of  burglary 
and  larceny,  and  he  appeals.    Affirmed. 

Hn^  Connlff  Fisher,  for  appellant  Wal- 
ter Galon,  Atty.  Gen.,  and  James  Martin 
Foster,  Dlst  Atty.  (Baffin  Qolson  Pleasant, 
of  ooonael),  for  the  State. 

Statement  of  the  Case. 

MONROE,  J.  Defendant  was  Indicted  for 
breaking  and  entering  a  store  in  the  nighttime 
with  Intent  to  steal,  and  with  the  larceny,  np- 
on the  same  occasion,  and  from  the  same 
store,  of  quite  a  number  of  articles. (embraced 
in  22  Items),  varying  In  value  from  "3  yards  of 
calico,  each  of  the  value  of  4  cents,"  to  "one 
pistol  of  the  value  of  $12.50."  He  demurred, 
and  for  cause  of  demurrer  alleged  "that 
said  Indictment  charges  your  defendant  with 
stealing  property  not  subject  to  larceny; 
that  said  indictment  is  anlntelllglble,  espe- 
cially In  the  description  and  valuation  of 
property  alleged  to  have  been  stolen." 

The  demurrer  was  founded  upon  the  fact 
that  among  the  articles  charged  to  have  been 
stolen  were  "6  pairs  of  house,  each  paid  of  the 
value  of  8  cents."  The  court  held  that  this 
was  merely  a  clerical  error,  and  permitted 
the  state  to  amend  the  Indictment  so  as  to 
make  the  Item  in  question  read  "6  pairs  of 
hose,  each  pair  of  the  value  of  8  cents," 
whereupon  defendant,  through  his  counsel, 
reserved  bis  bill  of  exception.  And  thereafter 
defendant  was  found  "guilty  as  charged," 
and  sentenced  to  imprisonment  at  hard  la- 
bor for  nine  years  for  burglary,  and  to  like 
imprisonment  for  one  year  for  larceny. 

Opinion. 

An  indictment  may  be  amended  on,  or 
before,  trial  whenever  "there  shall  appear 
to  be  any  variance  between  the  statement  in 
the  indictment  and  the  evidence  olTered  In 
proof  thereof  •  •  'in  the  name  or  de- 
scription of  any  matter  or  thing,  whatsoever, 
therein  named  or  described,"  provided,  the 


court,  "shall  consider  such  variance  hot  ma- 
terial to  the  merits  of  the  case,  and  that 
the  defendant  cannot  be  prejudiced  thereby 
in  his  defense."  Rev.  St  {  1047.  This  law, 
construed  in  connection  with  Rev.  St  {  lOGl, 
has  been  held  to  authorize  the  amendment  of 
defects  in  indictments,  In  matters  of  descrip- 
tion, or  that  are  merely  formal  and  not  sub- 
stantiaL 

Thus  an  indictment  charging  the  stealing 
of  "one  bale  of  cotton,  ^  the  lint,"  was  al- 
lowed to  be  amended  so  as  to  make  It  read 
"one  bale  of  cotton  in  the  seed,"  and  In  an 
indictment  for  shooting  "gun"  was  allowed 
to  be  substituted  for  "pistol."  Marr's  Crim. 
Juris,  p.  427.  In  the  Instant  case  it  may  be 
conceded  that,  if  the  grand  Jury  had  only 
dmrged  defenduit  with  the  larceny  of  "6 
pairs  of  house,  each  paid  of  the  value  of  8 
cents,"  or.  In  other  words,  had  made  no 
Intelligible  charge  of  larceny  at  all,  it  would 
not  have  been  competent  for  the  district  at- 
torney, in  the  name  of  the  grand  Jury,  to 
hare  charged  him  with  the  larceny  of  6 
pairs  of  hose  upon  the  theory  that  an  error, 
clerical  or  otherwise,  had  been  committed  in 
describing  the  property,  though  perhaps 
greater  latitude  would  be  allowed  if  defend- 
ant had  been  prosecuted  by  information, 
since  a  bill  of  Information  originates  with 
the  district  attorney,  and  he  may  be  suppos- 
ed to  know  what  was  Intended  by  it  Whilst 
however.  If  the  charge  of  larceny  depended 
solely  upon  the  allegation  that  defendant 
stole  "6  pairs  of  house,"  etc.,  the  substitu- 
tion of  the  allegation  that  he  stole  "6  pairs 
of  hose,"  etc.,  would  be,  in  efTect,  to  make  a 
charge  where  the  grand  Jury  had  made  none, 
and  hence  would  be  to  make  a  substantial 
change  in  the  indictment  We  have  here  a 
case  where  the  property  said  to  have  been 
stolen  consisted  of  many  articles,  catalogued 
in  the  indictment  under  22  different  items, 
of  which  the  "6  pairs  of  house,"  etc.,  con- 
stituted but  one,  and  it  may  reasonably  be 
said  that,  as  the  description  relates  to  a 
multitude  or  a  mass  of  things,  the  errone- 
ous Inclusion  of  a  single  article,  which  has 
no  significance,  so  far  as  the  result  to  be 
attained  is  concerned,  is  an  error  of  descrip- 
tion. 

But  whether  that  view  be  correct  or  not, 
the  defendant,  being  charged  in  one  count 
with  burglary,  and  in  another  with  the  lar- 
ceny of  the  articles  included  in  the  21  items, 
other  than  that  which  was  amended,  was 
found  guilty  as  charged;  and,  as  the  amend- 
ed allegation  added  nothing  to  the  gravity 
of  the  offenses  with  whidi  he  was  otherwise 
charged,  and  involved  no  other  penalty  than 
that  to  which  he  was  otherwise  liable,  the 
amendment  becomes  inunaterial.  In  the  sense 
that  he  has  sustained  no  substantial  preju- 
dice thereby. 

"As  a  general  proposition  [say  the  anthori- 
ties]  appellant,  or  plaintiff  In  error,  to  obtain 
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a  reversal,  must  show,  not  only  that  error  oc- 
curred, bnt  that  he  was  substantially  prejudiced 
thereby."  12  Cyc  p.  910,  and  note.  State  v. 
Brown,  16  La.  Ann.  3Si:  State  v.  Manseeld, 
B2  La.  Ann.  1355,  27  South.  887 :  State  y,  Wil- 
Hams,  111  La.  210,  35  South.  521. 

We  fall  to  find  that  the  appellant  has  sus- 
tained any  substantial  prejudice  by  reason 
of  the  error  of  which  be  complains,  and  the 
verdict  and  sentence  from  which  he  appeals 
are  accordingly  affirmed. 


(122  La.  t83) 

No.  16,792. 

JHPFERSON  SAWMILL  CO.,  Limited,  t. 

IOWA  &  LOUISIANA  LAND 

CO.,  limited. 

(Supreme  Court  of  Louisiana.     Feb.  1,  1009.) 

1.  OOBPORATIONS    (S    410*)  —  OyFIOERS  —  ACTS 
BiNDINO   CoBPOBAnON. 

The  president  of  a  nonresident  corporation 
owning  timber  lands  in  this  state  sold  with  war- 
ranty certain  deadened  and  cut  trees  found  on 
lands  purchased  by  him  for  the  corporation. 
Held,  that  the  sale  was  an  act  of  administra- 
tion, binding  on  the  corporation. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  I  1630;  Dec.  Dig.  i  410.*] 

2.  Sams  (§  405*)  —  Bbeaoh  by  Sellbk  —  De- 
fenses. 

Where  the  trees  so  sold  could  not  be  de- 
livered because  of  adverse  claims  of  possession 
and  ownership,  and  the  purchaser  sued  the  cor- 
poration for  damages  for  nonperformance  of 
Its  contract,  held,  that  the  vendor  cannot  escape 
liability  on  the  plea  that  the  sale  was  null  under 
article  2462,  Rev.  CMv.  Code,  "as  the  sale  of  a 
thing  belon^ng  to  another  person"  ;  such  nullity 
being  relative,  and  in  the  sole  interest  of  the 
bona  fide  purchaser,  who  under  the  very  terms 
of  the  article  may  sue  for  damages. 

fBd.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  $  1149;  Dec  Dig.  i  405.»] 

&  DAif  AGES  (J  40*)- Bbeach  of  Contract— 

T<os8  of  Profits. 

Loss  of  profits  may  be  recovered  as  dam- 
ages for  a  breach  of  contract,  if  reasonably 
within  the  contemplation  of  the  parties  at  the 
time,  and  if  established  with  legal  certainty. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  if  74r-76 ;  Dec.  Dig.  {  40.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  1812-1820;  vol.  8,  pp.  7«>25,  7620.] 

Provosty,  J.,  dissenting. 

(Syllabus  by  the  Court) 

Appeal  from  Tenth  Judicial  District  Court, 
Parish  of  Concordia ;  Hugh  Tullis,  Judge  ad 
hoc. 

Action  by  the  Jefferson  Sawmill  Company, 
Limited,  against  the  Iowa  &  Louisiana  Land 
Company,  Limited.  Judgment  for  plaintiff, 
and  defendant  appeals.  On  rehearing.  Orig- 
inal (pinion  withdrawn.    Affirmed. 

Dagg  &  Dale,  for  appellant  Hall  &  Monroe 
and  Samuel  Lucius  Elam,  for  appellee. 

On  Rehearing. 

LAND,  J.  Plaintiff  sued  the  defendant 
for  $63,000,  damages  alleged  to  have  result- 
ed from  the  failure  of  the  defendant  to  de- 


liver a  large  number  of  cut  and  deadened  cy- 
press trees  pursuant  to  a  contract  of  sal* 
made  in  March,  1902. 

The  defendant  answered,  denying  that  it 
ever  made  or  authorized  or  ratified  the  al- 
leged contract  of  sale,  and.  In  the  alterna- 
tive, pleaded  that.  If  Its  president  had  au- 
thority to  bind  the  corporation  by  such  con- 
tract, owing  to  the  fact  that  there  was  doubt 
as  to  the  title  of  the  defendant  to  the  timber 
or  the  fact  that  the  defendant  desired  to 
make  a  sale  notwithstanding  the  possible 
defect  In  the  title,  the  Utle  was  guaranteed 
on  condition  that  the  defendant  should  take 
the  logs  and  timber ;  that  delivery  was  made 
by  pointing  out  the  land  on  which  the  logs 
lay,  and  also  the  logs,  but  that  plaintiff,  find- 
ing that  the  Burton  Lumber  Company  still 
asserted  Its  claim  to  the  logs  and  timber,  re- 
fused and  failed  to  take  the  logs  and  timber, 
or  to  try  to  do  so ;  and  that  this  refusal  was 
an  active  violation  of  the  contract  sued  on. 
Defendant,  further  answering,  averred  that 
its  representative  was  In  good  faith  at  the 
time  of  making  such  contract,  believing  that 
the  defendant  owned  and  possessed  said  tim- 
ber, but  that  it  subsequently  developed  that 
the  defendant  did  not  own  or  possess  any 
of  the  felled  timber  on  the  land  described 
in  the  petition ;  that  the  plaintiff  was  not  in 
good  faith,  as  It  had  been  Informed  by  the 
Burton  Lumber  Company  that  "they"  Intend- 
ed to  hold  said  timber  at  all  hazards,  and 
that  said  company  had  been  advised  by  a 
prominent  attorney  that  Its  title  was  good; 
and  that  this  "defect"  was  not  known  to  the 
defendant  or  Its  representatives  at  the  time 
the  option  was  offered  or  accepted. 

Defendant  for  further  answer  averred  that 
there  were  less  than  2,000  trees  on  the  land 
described  In  the  petition.  Including  those 
deadened  and  also  those  felled,  and  that  such 
trees  would  average  less  than  800  feet  per 
tree;  that  the  damages  sued  for  were  re- 
mote, speculative,  and  not  contemplated  by 
the  parties ;  that  the  plaintiff  has  never  paid 
or  tendered  the  agreed  price  for  said  trees, 
and  that  said  trees  were  of  less  value  than 
said  price;  that  said  logs  had  been  cut  for 
several  years,  were  entangled  In  vines  and 
small  growth  of  timber,  and  that  the  cost 
and  expenses  of  getting  said  timber  to  market 
would  have  left  no  profit  to  the  plaintiff. 

The  defendant  for  further  answer  alleged 
that  it  acquired  title  to  the  lands  described 
in  the  petition  on  March  20,  1901,  but  that 
all  of  the  trees  felled  and  claimed  by  the 
plaintiff  herein  were  felled  before  the  acquisi- 
tion of  said  land  by  the  defendant 

Tbe  defendant  further  averred  that,  subse- 
quent to  the  time  of  the  contract  sued  on, 
the  Burton  Lumber  Company  went  upon  the 
lauds  described  In  the  petition,  and  commenc- 
ed the  removal  of  said  timber;  that  the 
plaintiff  Insisted  upon  A.  T.  Averlll,  president 
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«f  defendant  company,  getting  out  an  Injunc- 
tion in  order  to  preserve  the  timber  for  tbe 
plaintiCFs  herein;  that  said  Averill,  without 
any  authority,  instituted  an  injunction  suit, 
«Iaimlng  for  defendant  title  to  said  trees  or 
logs,  and  that  final  Judgment  was  rendered  In 
eatd  suit  decreeing  that  defendant  had  no 
title  to  said  property. 

The  case  was  tried,  and  there  was  Judg- 
ment in  favor  of  the  plaintiff  for  damages 
1q  the  sum  of  $5,000.  The  defendant  lias  ap- 
pealed, and  the  plaintiff  has  answered,  pray- 
ing for  an  amendment  of  the  Judgment  by 
increasing  the  amount  of  damages. 

In  December,  1897,  the  Mississippi  Delta 
Lands  Company,  one  of  the  authors  of  the  de- 
fendant through  its  secretary,  W.  H.  Shields, 
sold  to  Mike  Walker  the  right  to  take  ail 
the  merchantable  cypress  timber  in  town- 
«bip  6,  range  8  East,  of  Concordia  parish. 
Walker  represented  the  Burton  Lumber  Com- 
pany. A  large  numt>er  of  trees  were  deaden- 
ed in  1897-98,  and  about  2,000  of  them  cut  in 
1898-99.  In  AprU,  1900,  the  Mississippi  Del- 
ta Landa  Company  conveyed  its  lands  in 
aaid  township  and  other  townships  to  Rich- 
ard L.  Crucey,  who  in  March,  1901,  convey- 
ed the  same  land  to  the  Iowa  ft  'Louisiana 
Land  Company,  defendant  herein. 

On  March  13,  1902,  A.  T.  Averill,  the  pres- 
ident of  defendant  company,  addressed  the 
following  communication  to  the  plaintiff  com- 
pany, to  wit: 

"We  own  about  4,000  cut  cypress  trees  In  the 
parish  of  Concordia,  being  in  townships  5-S, 
■6-8.  7-7,  ail  of  which  we  are  willing  to  sell 
to  you  at  S1.50  per  thousand  feet,  measurement 
to  be  made  at  the  mouth  of  the  bayou ;  the 
logs  to  be  sold  on  the  ground  where  they  now 
lie,  and  to  be  delivered  within  a  reasonable 
time.  There  may  be  some  question  as  to  the 
title  of  these  logs,  and  hence  we  guarantee  the 
title  in  the  event  you  take  them.  We  further 
a^ree  to  protect  and  defend  any  suits  or  litiga- 
tion growing  out  of  your  removal  and  use  of 
taid  Togs  at  our  own  cost.  Price  to  be  paid 
cash.  You  may  consider  this  as  an  option  for 
tea  days,  and  act  on  it  accordingly." 

This  document  was  written  in  the  presence 
of  the  presidents  of  Iwth  companies,  and  it 
was  understood  that  Mr.  Harrison,  the  pres- 
ident of  the  Jefferson  Sawmill  Company, 
wonid  proceed  at  once  to  examine  the  timber. 

Mr.  Harrison,  after  making  a  partial  ex- 
amination, wired  an  acceptance  of  the  op- 
tion on  March  16,  1902.  It  seems  to  have 
been  known  to  both  parties  that  Walker  or 
the  Burton  Lumber  Company  was  claiming 
the  timber.  Mr.  Averill  testified  that  at  the 
time  the  <^tion  was  given  Mr.  Harrison  told 
liim  that  some  officer  or  agent  of  the  Burton 
Lumber  Company  bad  told  him  that  the 
logs  belonged  to  the  Burton  'Lumber  Com- 
pany. Mr.  Harrison  testified  that  he  had 
heard  snch  rumors,  but  knew  nothing  except 
from  hearsay.  It  is  evident  from  the  very 
terms  of  the  option  that  it  was  understood 
that  the  title  of  the  defendant  company 
might  be  disputed,  and  that  the  special  guar- 
anty of  th«  title  and  the  stipulation  to  defend 


all  suits  that  might  arise  were  Inserted  In 
order  to  protect  the  prospective  purchaser. 

It  appears  that  Mr.  Howard  Cole,  presi- 
dent of  the  Mississippi  Realty  Company,  who 
!  had  participated  in  the  negotiations  which 
'  led  to  the  sale  of  the  logs,  was  empowered 
by  the  president  of  defendant  company  to 
I  represent  him  in  the  details  of  the  execution 
'  of  the  contract.    The  acceptance  of  the  op- 
tion was  wired  to  Mr.  Cole,  and  many  letters 
'  passed  between  him  and  Mr.  Harrison  rela- 
I  tlve  to  the  execution  of  the  agreement    On 
j  March  17,  1902,  Mr.  Harrison  wrote  that  he 
I  had  learned  that  the  Burton  Lumber  Com- 
i  pany  was  the  real  claimant  of  the  tlml)er, 
and  Intended  to  bold  it  if  possible.     This 
letter  concluded: 

"You  know  all  the  circumstances,  and  whether 
I  or  not  you  own  the  timber.  I,  of  course,  do 
:  not" 

I     Mr.  Cole  replied: 

"I  am  satisfied  that  we  have  the  Bnrton  Lnm- 
ber  Company  pretty  well  scared.  In  fact,  we 
know  exactly  our  position  in  this  matter,  and 
intend  to  protect  ourselves." 

On  March  29.  1902,  Mr.  Harrison  wrote  to 
;  Mr.  Cole  as  follows: 

"There  is  no  doubt  that  the  Bnrton  Lnmlier 
Company  will  begin  to  move  these  logs  if  some- 
thing is  not  done ;  and,  if  they  once  get  them 
out  of  the  river,  I  am  afraid  we  will  lose  them." 

;  On  April  20,  1902,  Mr.  Harrison  wrote 
;  that  he  was  making  arrangements  to  have 
,  all  of  the  timt>er  hauled  to  Cocodrie  bayou. 
On  April  30,  1902,  Mr.  Harrison  wrote  Mr. 
'.  Cole  that  he  had  learned  that  the  logs  were 
;  floated  about  the  mouth  of  Bayou  Cocodrie, 
i  and  inquired  whether  the  Burton  Lumber 
:  Company  had  taken  the  logs  out  of  the  par- 
I  Ish.    This  letter  concludes  as  follows: 

1  "What  progress  had  been  made  with  the  law- 
suit? An  arrangement  satisfactory  to  our  board 
j  of  directors  must  be  made  in  a  snort  time.  If 
1  they  cannot  be  assured  they  will  get  the  logs 
i  they  actually  bought,  they  will  insist  upon  settle- 
ment for  the  profit  value." 

I     After   other   correspondence,   a   suit   was 
;  filed  in  the  name  of  the  defendant  company 
i  against  the   Bnrton  Lumber  Company  and 
I  Mike  Walker,  enjoining  them  from  trespass- 
ing on  the  lands  of  the  petitioner  in  town- 
ships 5-^  6-8,  and  5-9,  and  from  removing 
timber  therefrom.     The  defendants  in  said 
suit   moved   to   dissolve   the   injunction   on 
bond  as  to  the  timber  already  cut  and  sever- 
ed from  the  soil.    This  motion  was  granted 
on  the  defendants  furnishing  bond  and  secu- 
rity in  the  sum  of  $11,000,  conditioned  for 
[  the  delivery  of  the  property  and  the  pay- 
ment of  damages.    This  bond  was  furnished. 
j  and  the  cut  timber  was  left  at  the  disposal 
of  the  Burton  'Lumber  Company.    The  Iowa 
&  Louisiana  Land  Company,  after  moving 
in  vain  for  a  suspensive  appeal  from  the  dis- 
solving order,  applied  to  the  Supreme  Court 
of  the  state  for  writs  of  mandamus.     This 
application,  however,  was  abandoned,  and  an 
attempt  was  mad*  to  get  possession  of  the 
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logs  through  the  Mississippi  Delta  Lands 
ComiWDy  represented  by  Howard  Cole,  pres- 
ident, who  had  been  acting  as  agent  for  the 
Iowa  &  Louisiana  Land  Company.  In  No- 
vember, 1902,  the  Mississippi  Delta  Lands 
Company  sued  the  Burton  Lumber  Company 
for  4,000  cypress  trees  cut  on  the  lands  in 
townships  5^  6-8,  and  6-9  while  they  be- 
longed to  the  former  company,  and  caused  a 
writ  of  sequestration  to  issue.  Under  the 
writ,  1,517  logs  were  seized.  The  Burton 
Lumber  Company  bonded  out  1,400  of  these 
logs  which  It  admitted  had  been  cut  on  the 
lands  described  In  the  plaintiff's  petition. 
The  case  was  tried,  and  In  May,  190S,  Judg- 
ment was  rendered  in  faror  of  the  plaintiff 
for  2,200  trees  or  their  yalue,  fixed  at  |2,200. 
The  court  held  that,  as  the  Burton  Lumber 
Company  had  purchased  the  timber  In  good 
faith,  it  was  liable  for  only  the  stnmpage  val- 
ue of  the  trees. 

The  injunction  suit  was  also  decided  In 
May,  1903,  and  resulted  in  a  Judgment  re- 
straining the  defendants  from  further  tres- 
passing on  the  lands  described  In  the  peti- 
tion. This  Judgment  was  in  legal  effect 
against  the  plaintiff  in  injunction  quoad  the 
timber,  which  bad  been  cut  and  severed  from 
the  soil.  In  both  suits  the  Burton  Lumber 
Company  claimed  that  It  had  deadened  and 
cut  only  2,200  trees  on  the  lands  in  question. 

It  thus  appears  that  in  March,  1902,  at 
the  time  the  option  was  given  and  accepted, 
the  Iowa  &  Louisiana  Land  Company  did 
not  own  the  cut  trees  which  were  conveyed 
by  that  instrument,  and  that  the  2,200  trees, 
more  or  less,  which  had  been  cut  on  the 
lauds  described  in  the  option,  were  In  posses- 
sion of  the  Burton  Lumber  Company  under 
color  of  title.  The  Iowa  Sc  Louisiana  Land 
Company  had  notice  of  this  adverse  claim, 
but  nevertheless  sold  the  trees  with  a  special 
guaranty  of  title,  and  undertaking  to  protect 
the  purchaser  and  to  defend  all  suits  that 
might  arise  over  the  subject-matter  of  the 
contract 

The  Iowa  &  Louisiana  Land  Company 
was  a  nonresident  corporation,  and  through 
its  president  purchased  some  145,000  acres 
of  timber  land  in  the  parish  of  Concordia. 
The  sale  of  cut  trees  and  logs  found  on  the 
lands  of  the  company,  and  presumably  be- 
longing to  it  was  an  act  of  administration 
within  the  general  powers  of  its  chief  execu- 
tive oSlcer.  The  Ignorance  of  the  board  of 
directors  as  to  all  the  acts  of  its  president 
in  the  state  of  Louisiana  relating  to  the  sale 
of  the  logs  and  as  to  all  the  litigation  grow- 
ing out  of  such  sale  demonstrates  that  the 
board  confided  all  such  matters  to  the  dis- 
cretion of  the  president 

The  contention  that  the  plaintiff  violated 
the  contract  by  refusing  to  take  possession 
of  the  logs  is  without  merit  as  they  were  In 
the  adverse  possession  of  the  Burton  Lum- 
ber Company  holding  under  color  of  title. 
The  defendant  company  resorted  to  an  In- 
junction suit  to  prevent  the  removal  of  the 


timber  by  the  Burton  Lumber  Company,  and 
failed. 

The  further  contention  that  the  sale  was 
conditioned  on  the  vendee  taking  possession 
of  the  logs  is  without  force,  as  the  contract 
recites  that  the  same  were  to  be  delivered 
by  the  vendor  in  a  reasonable  time. 

Defendant  does  not  in  hia  pleadings  seek 
to  rescind  the  contract  for  any  error  of  fact 
as  to  its  ownership  of  the  cut  trees,  but  In 
argument  contends  that  the  sale,  being  of 
the  property  of  another,  was  therefore  null 
and  productive  of  no  legal  obligations  be- 
tween the  parties. 

The  Revised  Civil  Code  reads: 

"The  sale  of  a  thing  belonging  to  another  per- 
son Is  null ;  it  may  give  rise  to  damages,  when 
the  buyer  knew  not  that  the  thing  belonged  to 
another  person."    Article  2452. 

The  terms  of  this  law  do  not  limit  the 
liability  for  damages  to  the  vendor  In  bad 
faith. 

This  article  corresponds  with  article  1599 
of  the  Code  Napolten,  which  has  given  rise 
to  much  discussion  among  the  French  Ju- 
rists. Baudry-Lacantinerie  argues  that  the 
sale  of  a  thing  belonging  to  another  Is  not 
absolutely  null,  because  such  a  contract  pro- 
duces certain  legal  effects,  such  as  giving 
rise  to  damages  In  favor  of  the  purchaser, 
to  the  obligation  of  warranty  on  the  part  of 
the  vendor,  and  furnishing  the  purchaser 
with  a  Just  title  for  the  purposes  of  pre- 
scription or  of  acquiring  the  fruits  of  the 
thing.  In  support  of  this  proposition,  that 
author  cites  Cass.  4  Mars  1891,  D.  91,  1,  313; 
Troplong,  1,  note  238;  Laurent  XXIV,  N. 
116,  116;  OuUbouard,  1,  N.  182;  Hue.  X,  n. 
64,  65,  66;   and  concludes  as  follows: 

"La  nullity  est  relative;  elle  ne  pent  etre 
propos^e  que  par  Tacbetenr,  dans  I'intgret  du- 
quel  elle  a  6t6  Mictee."  Id.  De  La  Vente,  pp. 
94,  95.  "The  nullity  is  relative.  It  can  be  in- 
voked only  by  the  purchaser,  in  whose  interest 
it  has  been  imposed." 

This  author  reasons  that  the  error  of  the 
vendor  who  believes  himself  owner  is  less 
excusable  than  the  error  of  the  purchaser 
who  considers  him  as  such,  and  that  the 
vendor,  having  obliged  himself  to  transfer 
the  ownership  of  the  property,  should  exot 
his  best  efforts  to  execute  this  obligation, 
and  should  be  condemned  In  damages  if  be 
should  fail  to  do  so.    Id.  pp.  95,  96. 

Laurent  says: 

"Dans  notre  opinion,  la  nullity  est  relative; 
elle  est  etablie  dans  I'int^ret  de  I'acheteur  et 
centre  le  vendeur  qui  vend  une  chose  dont  11  lul 
est  impossible  de  transferer  la  propriety  &  I'ache- 
teur."   Id.  Tome  24,  No.  116. 

We  translate  as  follows: 

"In  onr  opinion,  the  nullity  is  relative.  It 
is  established  in  the  interest  of  the  purchaser 
and  against  the  vendor  who  sells  a  thing,  the 
ownership  of  which  it  is  impossible  for  him  to 
transfer  to  the  purchaser." 

The  same  commentator  says  that  Marcade 
was  of  the  opinion  that  the  sale  of  a  thiol; 
of  another  is  radically  null  and  Inexlstent 
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and  that  this  opinion  had  been  followed  by 
lome  writers,  but  that  the  contrary  opinion 
was  more  generally  adopted  and  was  con- 
secrated by  jurisprudence.    Id.  No.  103. 

Mourlon  discusses  article  1599  of  the  Code 
NapolSon  In  his  usual  clear  and  forcible 
style.  He  says  that  the  sale  of  the  thing  of 
another  Is  null,  because,  the  purchaser  not 
baring  received  the  equlralent  of  the  price, 
his  obligation  Is  without  a  cause  or  con- 
sideration; that  In  such  a  case  the  pur^ 
chaser  In  good  faith  has  an  action  In  war- 
ranty even  against  the  vendor  In  good  faith 
to  recover  damages;  and  that  such  a  sale 
produces  several  legal  effects,  to  wit:  (1) 
It  obliges  the  vendor  to  deliver.  (2i  It  ob- 
liges him  to  warrant  the  purchaser  In  good 
fftlth  against  eviction.  (3)  It  serves  the  pur- 
chaser as  a  just  title  for  acquiring  the  fruits 
and  for  the  prescription  of  10  years.  Mour- 
lon, Examen.  Dn  Code  Nflpolten.  T.  8,  Nos. 
015-521. 

Onr  jurisprudence  on  the  subject  la  ratiier 
meager.  In  Palfrey  v.  Stlnson,  11.  La.  T7, 
the  court  held  that  a  vendor,  having  as- 
sumed to  sell  as  sole  proprietor,  could  not 
afterwards  say  that  he  was  only  part  owner. 
In  Lafon  v.  De  Armas,  12  Rob.  626^  the  court 
hicidentally  discussed  article  20,  p.  348,  Civ. 
Code  1808,  declaring  that  "the  sale  of  a  thing 
belonging  to  another  Is  null,"  and  said: 

"It  Is  null  In  a  certain  sense— that  Is,  so  as 
not  to  operate  a  transfer  of  the  property  against 
the  real  owner^but  it  la  not  null  in  a  certain 
otlier  sense  as  respects  the  parties,  since  it  may 
pYt  rise  to  damaiifes.  If  It  was  absolutely  null, 
It  would  produce  no  effect— 'quod  nullnm  est, 
non  prodncit  effectum.' " 

The  court  then  proceeds  to  point  out  that 
a  subsequent  article  of  the  same  Code  makes 
such  a  sale  a  Just  title  for  the  purposes  of 
prescription,  and  concludes: 

"Thus  a  certain  effect  is  ^ven  to  such  a  sale. 
It  may  l>e  the  basis  of  a  just  title,  sufficient  to 
prescribe  under;  and,  if  it  was  absolutely  null, 
tt  would  have  no  such  effect." 

In  thia  case  Judge  Simon,  as  the  organ 
of  the  court  advanced  reasons  which  were 
subsequently  assigned  by  the  French  com- 
mentators already  cited,  and  which  seem 
to  have  been  approved  by  the  Ftench  courts. 

On  the  part  of  the  defendant  two  cases 
have  been  dted  In  neither  of  which  was 
article  2452  (2427)  of  the  Revised  Civil  Code 
mentioned. 

In  Williams  ▼.  Hunter,  13  La.  Ann.  476, 
Mrs.  Hunter,  widow  In  commtmlty,  obligated 
herself  In  case  she  refused  to  make  Williams 
good  and  warranted  titles  to  a  certain  de- 
scribed tract  of  land  to  pay  him  $2,000  as  a 
forfeit  or  penalty.  It  developed  that  Mrs. 
Hunter  could  not  make  a  good  title  because 
she  owned  only  a  half  interest  in  the  land; 
the  other  half  belonging  to  her  minor  chil- 
dren. Williams  thereupon  sued  for  the  pen- 
alty. The  court  refused  to  enforce  the  pen- 
alty, because  It  was  legally  impossible  for 
Mrs.  Hunter  to  comply  with  the  agreement, 
citing  Rev.  Civ.  Code,  2116.     Among  other 


reasons  assigned  were  that  Mrs.  Huntei; 
acted  In  good  faith,  and  was  induced  to 
promise  to  sell  by  an  error  of  fact  and  of 
law. 

In  WUberdlng  v.  Maher,  35  La.  Ann.  1182, 
the  court  refused  to  enforce  a  specific  per- 
formance of  an  agreement  by  a  widow  to  sell 
certain  real  estate  affected  by  a  general 
mortgage  of  which  she  was  Ignorant,  and 
which  It  was  legally  Impossible  for  her  to 
have  canceled.  It  appeared  that  the  prop- 
erty had  been  acquired  by  Mrs.  Maher  In 
her  own  name  during  the  marriage,  and  that 
she  believed  it  to  be  her  separate  property. 
The  court  held  that  there  was  error  of  law, 
and  that  the  defendant  was  entitled  to  relief 
under  Rev.  Civ.  Code,  art  1819. 

We  do  not  think  that  either  of  these  cases 
can  be  considered  aa  precedents  as  to  the 
construction  of  article  2462  of  the  Revised 
Civil  Code,  which  was  not  even  mentioned  In 
the  opinions  of  the  court  Our  conclusion  la 
that  the  defendant  company  is  liable  In  dam- 
ages to  the  plaintiff  company  for  Its  failure 
to  perform  Ita  obligations  as  vendor  In  the 
contract  of  sale,  and  that  the  word  "dam- 
ages," as  used  In  article  2452,  has  the  same 
meaning  as  In  other  articles  of  the  Revised 
Civil  Code,  and  therefore  Includes  loss  of 
profits  not  speculative  or  uncertain  In  their 
nature: 

The  things  sold  were  described  aa  about 
4,000  "cut  cypress  trees,"  but  It  Is  admitted 
that  this  term  was  Intended  to  Include  both 
deadened  and  cut  cypress.  On  May  5,  1002, 
the  plaintiff  wrote  to  defendant's  agent  as 
follows: 

"It  was  also  my  understanding  that  we  were 
to  have  the  deadened  and  cut  cypress  on  your 
landa  in  Concordia  parish,  but  as  the  option 
does  not  read  quite  as  broad,  I  wanted  It  un- 
derstood.   This  is  now  satisfactory." 

The  deadened  cypress  on  the  lands  at  the 
date  of  the  sale  belonged  to  the  defendant 
company,  and,  as  to  such  trees,  it  cannot  be 
contended  that  the  company  was  in  default 
as  to  delivery.  Plaintiff's  own  surveyors  tes- 
tified that  1,825  trees  had  been  cut  on  the 
lands,  and  that  they  found  on  the  ground 
about  600  cut  logs.  The  same  surveyors  also 
found  2,500  deadened  cypress  trees.  The 
result  represents  4,325  trees  deadened  and 
cut  and  the  contract  called  for  about  4,000. 

There  can  be  no  doubt  that  the  parties 
had  in  view  the  cypress  which  had  been  cut 
for  the  Burton  Lumber  Company.  The  only 
trees  which  the  defendant  failed  to  deliver 
were  those  removed  by  the  Burton  Lumber 
Company.  The  report  of  plaintiff's  surveyors 
leaves  the  number  of  trees  in  doubt  and 
anywhere  between  1,225  and  1,825.  In  the 
sequestration  suit  of  the  Mississippi  Delta 
Lands  Company  already  mentioned  1,400  cy- 
press trees  were  seized  and  identified  as  hav- 
ing been  cut  and  removed  by  the  Burton 
Lumber  Company  from  the  lands  of  the  de- 
fendant It  Is,  however,  shown  by  the  tes- 
timony of  Mr.  Connell,  president  and  ma&&- 
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get  of  the  Burton  Lumber  Company,  that 
during  the  year  1908  bis  company  received 
and  sawed  1,921  trees  taken  from  the  lands 
of  the  defendant  Mr.  Ck>nnell  testlfled  that 
the  trees  averaged  800  feet  each.  Mr.  Har- 
rison, the  president  of  plaintiff  company,  who 
saw  a  large  number  of  the  same  logs  while 
floating  In  the  bayou,  estimated  that  they 
averaged  750  feet  each.  According  to  Mr. 
Connell  the  1,^21  trees  measured  1,537,000 
feet.  The  surveyor's  guess  estimates  of 
from  1,500  to  2,200  feet  per  tree  are  entitled 
to  but  little  consideration  in  the  face  of  the 
estimates  of  two  practical  sawmill  men  who 
saw  the  trees.  Assuming  that  the  trees  re- 
moved by  the  Burton  Lumber  Company  rep- 
resented 1,537,000  feet  of  lumber,  the  next 
question  is  as  to  the  loss  of  profits,  if  any. 
Plaintiff's  evidence  shows  a  loss  of  $4.50  per 
1,000  feet  Defendant's  evidence  shows  that 
there  was  no  profit  In  the  transaction.  The 
trial  judge  held  that  the  evidence  showed  a 
loss  of  at  least  $5,000,  for  which  he  gave 
judgment 

The  evidence  is  confiictlng,  and  the  finding 
of  the  trial  judge  Is  not  manifestly  errone- 
ous. We  cannot  say  that  a  greater  loss  has 
been  established  with  certainty. 

Judgment  affirmed. 

PROVOSTT,  J.,  dlssenta. 


(122  La.  995) 

No.  17,090. 
THOMASON  T.  KANSAS  CITY  SOUTHERN 

RY.  CO.  et  al. 

(Sopreme  Ooart  of  Louisiana.    Jan.  18,  1909. 

Rebearintr  Denied  Feb.  16,  1909.) 

L  Railroads  ({  469*)— Fibe  Set  bt  Locouo- 

TiVES— Liability. 

A  railroad  company,  on  certain  terms  and 
conditions,  constructed  a  spur  track  on  its  own 
property,  but  adjoining  a  planing  mill  belongine 
to  the  plaintiff.  In  that  contract,  the  plaintiff 
agreed  to  release  the  company  from  any  and  all 
liability  for  property  destroyed  by  fire  communi- 
cated by  locomotives  operating  on  said  track  or 
otherwise  while  engaged  in  work  connected  with 
the  use  of  said  track,  under  that  agreement. 
The  railroad  company  was  not,  under  that  clause 
of  the  agreement,  relieved  from  liability  for 
property  destroyed  by  fire  occasioned  by  sparks 
emitted  from  one  of  its  locomotives  while  on 
the  main  track  not  engaged  in  work  connected 
with  the  use  of  the  spur  track. 

[ESd.   Note.— For  other  cases,  see  Railroads, 
Dec.  Dig.  {  469.*] 

2.  Railroads  (8  480*)— Fibe  Set  bt  Locouo- 
TivE — Burden  of  Proof. 

It  l>eing  shown  that  the  fire  by  which  plain- 
tilTs  property  was  destroyed  was  caused  by 
sparks  emitted  from  one  of  the  defendant's  loco- 
motives then  on  the  main  line,  the  defendant 
carried  the  burden  of  proof  to  show  that  the 
locomotive  was  then  engaged  in  work  connected 
with  the  use  of  the  spur  track. 

[EM.   Note.— For  other  cases,  see  Railroads, 
Dec.  Dig.  S  480.*] 

3.  Railboads  (S  480*)— Fibes  Sirr  by  Looo- 
MOTiVE— Evidence. 

Where  a  building,  near  a  railroad  track  is 
destroyed  by  a  fire  occurring  a  few  minutes  after 


a  locomotive  emitting  sparks  has  passed  oppo- 
site to  it,  and  sufficiently  near  for  the  sparks 
to  have  communicated  the  fire,  these  two  facts 
furnish  the  legitimate  basis  for  presumption 
that  the  fire  was  occasioned  by  the  sparks,  in 
the  absence  of  any  other  assignalile  cause. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  {  1713 ;  Dec  Dig.  g  480.*] 

4.  Appeal  aitd   Ebrob   (}   1010*)— Review — 
QuESTiows  OF  Fact. 

If  there  be  testimony  in  the  record  which 
if  believed  would  justify  the  conclusions  of  the 
trial  judge  touching  a  certain  fact,  conclusions 
in  respect  to  that  fact  will  be  adopted,  unless 
manifestly  erroneous. 

[E».  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  3979;  l>ec  Dig.  |  1010.*) 

(Syllabus  by  the  Court) 

Appeal  from  Fhrst  Judicial  District  Court, 
Parish  of  Caddo;  Thomas  Fletcher  Bell, 
Judge. 

Action  by  W.  J.  Thorn  ason  against  the 
Kansas  City  Southern  Railway  Company 
and  others.  Judgment  for  plaintiff,  and  de- 
fendants appeal.    Affirmed. 

Alexander  &  Wilkinson,  for  appellants. 
Edgar  Williamson  Sutherlln  and  Tbomaa 
Charles  Barret  for  appellee. 


Statement  of  the  Case. 

NICHOLLS,  J.  Plaintiff  seeks  In  this  salt 
to  obtain  a  judgment  In  soiido  against  the 
Kansas  City  Southern  Railway  Company, 
and  the  Kansas  City,  Shreveport  &  Gulf 
Railway  Company  for  $6,633,  with  legal  in- 
terest from  judicial  demand. 

The  demand  Is  one  sounding  In  damages 
for  the  alleged  destruction  of  plalntlfTs  plan- 
ing mill  and  machinery  appliances,  and  lum- 
ber and  building  materials  therein,  and 
stacked  on  tiie  planing  mill  yards  situated 
at  or  near  Vivian  station  In  Caddo  parish, 
on  the  line  of  railroad,  on  September  14, 
1906. 

The  petition  averred  that  the  line  of  rail- 
way through  the  parish  of  Caddo  was  built 
and  equipped,  and  Is  owned  by,  the  code- 
fendant,  Kansas  City,  Shreveport  &  Gulf 
Railroad  Company,  and  that  It  was  control- 
led, managed,  and  operated  by  the  other  de- 
fendant under  some  sort  of  contract  and 
agreement  or  arrangement  between  them 
which  was  In  the  possession  of  said  two  rail- 
way companies,  and  that  plaintiff  was  there- 
fore unable  to  state  the  exact  substance,  par- 
port  and  contents  of  the  agreement  between 
said  two  railway  companies,  under  which  the 
one  company  was  managing,  controlling,  and 
operating  the  line  of  railroad  owned  by  the 
other  company. 

The  legal  question  Involving  the  solidary 
liability  of  the  two  companies  for  the 
amount  sued  for  was  eliminated  from  any 
further  discussion  or  Investigation  in  the 
consideration  of  the  case.  For  it  was  ad- 
mitted at  the  inception  of  the  trial  that  If 
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eitber  company  waa  liable,  the  other  waa 
also  liable,  aa  followa: 

"It  is  admitted  by  the  defendants  In  this  case 
that  the  line  of  railway  leferred  to  in  plaintiPa 
petition  is  owned  by  the  Kansaa  Olty,  ShreTe- 
port  &  Galf  Railway,  and  was  operated  dnring 
the  year  1906  by  the  defendant  the  Kansas  City 
Sontbem  Railway  Oompany,  and  that  If  either 
«f  said  companies,  defendants,  is  liable  for  the 
damases  claimed  in  plaintiffs  petition,  the  other 
oompany  la  also  liable  In  solldo  therefor." 

Plaintiff  allegea  In  his  petition.  In  sub- 
stance, aa  follows: 

That  during  the  year  1006  he  owned  and 
<verated  a  aawmlll  plant,  buildings,  ma- 
chinery, flztnrea,  and  appliances  for  the  saw- 
ing and  manufacture  of  lumber  and  plan- 
ing, dreasing,  matching,  and  finishing  the 
same,  aU  of  which  were  situated  on  or  near 
the  tracks  or  side  trades  of  said  line  of  rail- 
way, and  which  was  above  and  north  of,  and 
a  abort  distance  from,  VlTlan  depot  or  sta- 
tion ;   and 

That  on  September  14,  A.  D.  1906,  in  the 
forenoon  of  the  said  day,  the  Kansas  City 
Southern  Railway  Company,  through  the 
torts,  faults,  carelessness,  and  negligence  of 
Its  officers,  agents,  servants,  and  employes 
In  charge  of,  managing,  controlling,  and  op- 
erating the  locomotlre  and  engine  attached 
to  and  propelling  a  train  of  freight  cars  on 
said  line  of  railway,  and  passing  and  moving 
by  or  near  to  hla  said  sawmill  and  planing 
mill,  set  fire  to  said  sawmill  and  planing 
mill,  and  the  same,  with  ihe  buildings,  flz- 
tnres,  and  tools,  appliances,  and  improve- 
ments pertaining  thereto,  together  with  a 
considerable  amount  of  manufactured  lum- 
ber and  other  personal  property  and  ma- 
terials, located  and  stacked  there  on  the  mill 
yards  awaiting  shipment,  were  set  on  fire 
and  that  all  of  said  property  was  thereby 
totally  destroyed  and  consumed  by  fire,  and 
the  same  was  a  total  and  complete  loss  to 
plaintiff,  and 

That  the  destruction  of  said  property  by 
fire,  as  aforesaid,  waa  not  due  to  any  fault 
or  negligence  on  his  part,  but  that  the  fire 
originated  and  was  created  and  set  out  and 
communicated  to  said  property,  whereby 
It  was  totally  consumed  and  destroyed,  as 
aforesaid,  through  the  torts,  faults,  and  care- 
lessness and  groea  negligence  of  the  officers, 
agents,  servants,  and  employes  of  said  Kan- 
sas City  Sonthem  Railway  Company;    and 

That  said  freight  train,  controlled  and  op- 
crated  by  the  servants  and  employes  of  said 
Elansas  City  Southern  Railway  Company, 
was  drawn  and  propelled  by  said  locomotive 
and  engine,  using  steam  as  the  motive  power, 
tbe  steam  being  generated  and  produced  by 
fire,  whldi  was  kept  and  maintained  burning 
In  said  moving  engine  or  locomotive  which 
was  moving,  drawing,  and  propelling  said 
train  of  freight  cars;    and 

The  plaintiff's  sawmill  and  planing  mill 

were  situated  and  located  adjacent  to,  or  in 

close  proximity  to,  the  main  track  of  said 

tkflway,  or  to  the  right  of  way  thereof,  and 
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not  more  than  80  feet  distant  from  said 
main  track  of  said  line  of  railway ;  and 

That  said  locomotive  and  engine  used  for 
drawing  and  moving  and  propelling  said 
train  of  freight  cars,  while  moving  and  pass- 
ing on  the  main  track  of  said  line  of  rail- 
way adjacent  and  opposite  to,  and  In  close 
proximity  to,  plaintiff's  said  sawmill  and 
planing  mill,  emitted,  discharged,  blew  out, 
and  threw  out  cinders,  sparks,  and  fire  from 
said  engine  or  locomotive,  and  the  smoke- 
stack thereof,  and  thereby  set  fire  to  plain- 
tiff's mills,  roofs,  sheds,  or  buildings  there- 
of, or  to  lumber  or  other  materials  adjacent 
and  In  close  proximity  thereto,  and  fire  was 
thereby  communicated  to  said  planing  mill, 
its  roofs,  sheds,  buildings,  and  Improve- 
ments, and  to  the  manufactured  lumber  on 
the  yards  of  the  planing  mill  and  tramways 
and  on  the  yards  of  the  sawmill  and  to  the 
sawmill,  its  sheds,  roofs,  buildings,  and  Im- 
provements, machinery,  fixtures,  and  appli- 
ances adjacent  and  attached  and  connected 
with  the  same  and  In  close  proximity  there- 
to, and  that  all  of  said  property  was  totally 
destroyed  and  consumed  by  fire;   and 

That  said  engine  or  locomotive  was  not 
efficiently  or  properly  constructed,  and  was 
not  supplied  or  equipped  with  such  scientific 
Improvements  and  proper  and  necessary  ap- 
pliances as  would  have  prevented  the  dis- 
charge and  emission  of  cinders,  sparks,  and 
fire  therefrom,  as  aforesaid,  and  the  con- 
sequent setting  out  of  fire  to,  and  the  de- 
struction of,  his  said  property  by  fire,  as 
aforesaid;    and 

That  said  engine  or  locomotive  was  not 
provided,  supplied,  or  equipped  with  'an  ad- 
equate and  sufficient  spark  arrester,  and  that 
the  pretended  spark  arrester  thereon  was  in 
bad  condition  and  In  a  bad  state  of  repair, 
and  was  old,  dilapidated,  torn,  broken,  and 
worn,  and  the  body  or  portion  thereof  sep- 
arating and  connecting  the  small  meshes  or 
holes  therein  for  the  discharge  through  the 
same  of  smoke  and  steam  were  in  many 
places  worn,  torn  asunder,  and  broken  away, 
BO  that  there  were  large  holes  in  said  pre- 
tended spark  arrester  through  which  large 
cinders,  sparks,  and  fire  were  emitted,  dis- 
charged, thrown  out  and  blown  out  through 
the  said  holes  In  said  pretended  spark  ar- 
rester, and  through  and  out  of  said  smoke- 
stack;  and 

That  on  account  of  the  worn,  torn,  and 
broken  condition  of  said  pretended  spark 
arrester,  and  its  condition  and  bad  state  or 
repair,  as  aforesaid.  It  was  not  adequate  or 
sufficient  to  prevent  the  discharge,  emission, 
and  escape  of  cinders,  sparks,  and  fire  from 
said  locomotive  and  engine  and  the  said 
smokestack  thereof;  and 

That  at  the  time  of  said  fire,  it  was  a  dry 
season,  there  having  been  no  rain  or  mois- 
ture In  that  locality,  and  in  that  place,  for 
several  weeks  prior  to  that  time,  and  the 
ground  and  combustible  materials  there- 
on at  that  place,  and  the  bolldinga,  siiada, 
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roofs,  and  lumber,  such  as  were  destroyed 
as  aforesaid,  were  very  dry  and  quick  and 
easy  to  Ignite  and  bnm;  and 

That  on  ttae  day  and  at  the  time  bis  said 
property  was  destroyed  by  fire.  In  the  fore- 
noon of  the  14th  of  September,  1906,  It  was 
a  windy  day,  and  the  wind  was  high,  and 
blowing  with  considerable  force  and  veloc- 
ity, and  blowing  from  the  direction  of  said 
main  track  of  said  railway  on  which  the 
locomotive  and  engine  moved  and'  passed, 
and  In  the  direction  where  said  planing  mill, 
sawmill,  and  other  property  destroyed  by 
Are,  wero  situated  and  located,  as  aforesaid; 
and 

That  the  servants  and  employes  operating 
the  locomotive  at  the  time  the  fire  was  set 
out,  whereby  plaintifTs  property  was  de- 
stroyed did  not  control,  manage,  and  (4>erate 
the  same  with  skill,  prudence,  or  caution,  but 
operated  it  at  the  time  negligently  and  care- 
lessly; and 

That  at  the  time  while  the  locomotive 
was  passing  and  moving  on  the  main  track 
In  front  of,  and  opposite  to,  plaintUTs  prop- 
erty, the  servants  and  employes  In  charge 
of  and  operating  said  locomotive  were  care- 
lessly and  negligently  using  an  unusual  and 
unnecessary  force,  quantity,  and  volume  of 
steam,  whereby  an  unusual  quantity  and 
amount  of  cinders,  sparks,  and  Are  were  dis- 
charged, driven,  and  blown  out  from  the 
locomotive  and  smokestack  thereof  with 
great  and  unusual  force,  and  to  great  and 
unusual  distances;  and 

That  the  locomotive  which  caused  the  Are 
and  the  destruction  of  plaintlfTs  property 
on  accoimt  of  Its  bad  and  Improper  construc- 
tion, and  the  bad  condition  and  bad  state  of 
repair  of  the  spark  arroster,  and  on  ac- 
count of  the  negligent,  careless,  and  im- 
proper handling  and  operation  thereof,  had 
habitually,  about  the  time  plalnttlTs  prop- 
erty was  burned,  and  subsequent  and  prior 
thereto,  thrown  out,  blown  out,  and  discharg- 
ed cinders,  sparks,  and  flro  therefrom  in  its 
movements  along  said  line  of  railroad,  and 
said  locomptlve  had  frequently  and  habit- 
ually scattered  fire  and  set  out  fires  along 
the  line  of  said  railroad,  and  which  was 
well  known  to  the  officers  and  agents  of 
said  Kansas  City  Southern  Railway  Com- 
pany. 

On  January  23,  1907,  plaintiff  filed  an 
amended  and  supplemental  petition  correct- 
ing the  original  petition  In  this:  That  it 
was  through  the  error  and  Inadvertence  of 
his  attorney  that  it  was  alleged  that  the 
sawmill.  Its  buildings,  sheds.  Improvements, 
fixtures,  and  appliances  and  lumber  on  the 
said  sawmill  yard  were  destroyed  by  fire, 
when  In  point  of  fact  the  sawmill.  Its  build- 
ings, sheds,  improvements,  fixtures,  and  ap- 
pliances and  lumber  on  the  sawmill  yard 
wero  some  distance  from  the  planing  mill 
yard,  and  separated  therefrom,  and  that  the 
fire  was  not  communicated  to  the  sawmill, 
iti  botldlngq,  sheds,  Improvements,  fixtures. 


and  appliances,  nor  to  Inmbw  on  the 
mill  yard,  but  that  the  only  property  destroy- 
ed 'by  the  fire  was  the  planing  mill,  its  build- 
logs,  improvements,  sheds,  tramways,  fixtures, 
tools,  implements,  and  appliances,  and  the 
lumber  stacked  in  the  planing  mill  and  oa 
the  planing  mill  yards. 

Defendant,  after  pleading  an  exception  of 
no  cause  of  action,  denied  generally  all  of 
plalntlflTs  allegations.  It  denied  specially 
that  the  fire  In  question  was  caused*  by  them, 
or  that  any  of  the  engines  of  the  defendant 
Kansas  City  Southern  Railway  Company  was 
then,  or  had  been,  In  a  defective  condition 
and  averred  that  it  used,  on  the  occasion  in 
question,  the  latest  and  best-approved  ap- 
paratus, without  a  defect,  and  that  same  was 
carofully  handled  by  an  experienced  en- 
gineer, and  it  denied  that  the  fire  could  have 
been  caused  by  the  escape  of  sparks  from  Its 
said  engine.  But,  should  It  be  held  that 
said  flra  was  caused  by  defendants,  then  and 
in  that  event  they  showed  that  such  fire  was 
caused  while  the  said  engine  was  working  In 
and  around  and  on  the  switch,  which  was 
constructed  to  plaintUTs  plant  under  a  q>e- 
clal  agreement  that  defendants  should  not 
be  responsible  for  any  fires  caused  thereby, 
or  while  working  around  or  thereat,  a  copy 
of  which  agreement  is  hereto  annexed  and 
made  a  part  hereof;  that  under  this  agree- 
ment It  is  exempt  from  any  loss  or  damage 
which  the  said  plaintiff  might  have  sustained, 
which  exemption  It  specially  pleaded. 

The  case  was  tried  beforo  a  Jury,  which 
by  a  vote  of  nine  to  three  returned  a  verdict 
In  favor  of  the  defendant  On  application 
of  the  plaintiff  for  a  new  trial  the  verdict 
of  the  Jury  was  set  aside,  and  a  new  trial 
was  granted.  By  subsequent  consent  the 
case  was  tried  beforo  the  district  Judge  with- 
out a  Jury. 

The  district  court  rendered  Judgment  in 
favor  of  the  plaintiff  and  against  the  defend- 
ants in  solldo  for  the  sum  of  $6,600,  with  6 
per  cent  per  annum  Interest  thereon  from  the 
date  of  its  Judgment 

The  defendants  have  appealed. 

Opinion. 

The  agreement  referred  to  In  the  defend- 
ant's answer  In  its  tenth  section  declared 
that  the  party  of  the  second  part  (the  plain- 
tiff company)  hereby  further  stipulates  and 
agrees  that.  In  consideration  of  the  agree- 
ment herein  contained,  to  be  kept  and  per- 
formed by  the  said  railway  company,  it  will 
and  does  hereby  release  the  said  railway 
company  from  any  and  all  liability  for  prop- 
erty destroyed  by  fire  communicated  by  loco- 
motives operating  on  said  track,  or  other- 
wise, or  while  engaged  In  the  wotk.  connected 
with  the  use  of  said  track,  under  this 
agreement,  and  will  Indemnify,  protect  and 
forever  save  harmless  the  said  railway  com- 
pany from  any  and  all  such  dalms,  liabilities, 
damages,  or  dalms  for  damages.    The  said 


Digitized  by 


Google 


U.1 


TH0MA80N  t.  KANSAS  OITT  SOUTHERN  RT.  00. 


435 


party  of  the  second  part  hereby  assumes  all 
risk  of  fire  caused  as  aforesaid,  and  all  lia- 
bility for  property  destroyed  by  fire  caused 
by  or  contributed  from  locomotives  operating 
upon  said  track,  or  engaged  In  work  con- 
nected with  the  use  thereof.  Any  person  or 
corporation  having  Insurance  against  fire  on 
property  so  destroyed  by  Are  shall,  upon 
payment  of  such  Insurance,  have  only  the 
lame  rights  as  Insured  has  under  this  agree- 
ment. Said  second  party  hereby  furtlier 
agrees  to  release,  and  does  hereby  release,  the 
■aid  railway  company  from  any  and  all  lia- 
bility for  damages  for  any  injuries  whldi 
may  incur  or  be  done  to  the  property  of 
laid  second  party  by  the  said  railroad  com- 
pany, or  its  employes  while  operating  loco- 
motlTes  and  cars  upon  said  track,  and  under 
this  agreement,  whether  said  property  be 
loaded  uiwn  the  cars  or  not 

The  following  questions  .are  submitted  to 
this  court  for  decision: 

(1)  Did  or  did  not  sparks  from  one  of  the 
locomotives  of  defendant  companies  cause  or 
occasion  the  fire  by  which  the  property  of 
the  plaintiff,  near  Vivian  depot,  was  con- 
sumed and  destroyed? 

(2)  If  it  was  so  destroyed,  where  was  the 
locomotive  when  such  sparks  escaped  from 
it,  and  what  was  it,  at  that  time,  engaged  in 
or  doing? 

(3)  If  plaintiff's  property  was  destroyed  by 
a  spark  escaping  from  one  of  defendant  com- 
panies' locomotives,  would  the  defendant 
companies  be  released  from  their  liabUlty  for 
snch  act  by  reason  of  the  terms  and  condi- 
tions of  the  written  agreement,  pleaded  in 
defendants'  answer,  if,  but  for  said  agree- 
ment, they  would  be  liable? 

(4)  If  defendants  are  liable  In  damages  for 
that  act,  what  is  the  amount  for  which  they 
are  liable? 

Plaintiff's  planing  mill,  and  the  other  prop- 
erty belonging  to  it,  for  which  he  seeks  to 
recover  damages  for  loss  by  fire,  was  situat- 
ed in  the  Tldnlty  of  Vivian  depot  In  Caddo 
parish.  La.,  near  the  defendants'  railroad 
tracks.  The  general  direction  of  tracks  at 
tliat  p<^t  was  north  and  south.  Flaintifl's 
planing  mill,  which  was  situated  about  800 
yards  above  and  north  of  Vivian  depot,  near 
a  Q>ar  track  running  out  or  from  the  main 
tnA  tn  a  southwesterly  direction  and  on 
the  east  side  of  that  track. 

Plaintiff's  sawmill  was  about  180  feet  fnr^ 
tber  above  the  planing  mill,  and  slightly 
nordieast  from  it,  and  some  distance  further 
from  the  railroad's  tracks  than  it  was. 

On  the  morning  of  the  14th  of  September, 
1907,  the  regular  local  train  plying  between 
Sbrereport  and  Texarkana,  dravra  by  engine 
No.  140,  passed  Vivian  going  north  from 
Slireveport  to  Texarkana.  When  that  train 
reached  Vivian,  there  were  three  loaded  cars 
aa  idaintiff's  short  spur  track  leading  from 
flM  main  tta<k  alongside  of  the  tramway  or 
loading  platform  of  plaintiff's  mill. 


When  the  local  train  readied  Vivian  depot, 
the  agent  Informed  the  conductor  that  ther*. 
were  three  loaded  cars  standing  on  the  spur 
track,  which  should  be  taken  out  and  put  on 
the  main  track  for  transportation.  The  en- 
gine and  three  cars  were  cut  off  from  the 
train,  were  backed  in  on  the  side  track  or 
passing  track  at  Vivian,  and  one  empty 
car  thereon  was  coupled  thereto,  and  the 
engines  and  cars  attached  were  pulled  up 
above  the  mill  spur  and  backed  down  and 
coupled  up  with  the  three  loaded  cars  then  on 
the  mill  spur,  and  they  pulled  off  the  short 
spur  to  the  main  track,  and  the  engine  with 
the  loaded  cars  which  were  pulled  In  from  Vi- 
vian, and  the  three  loaded  cars  which  were 
takeU'  off  from  the  spur  track.  Were  backed 
down  to  the  Vivian  depot  At  that  place, 
after  some  switching  and  readjustment  of 
the  train,  it  pulled  out  from  Vivian,  and 
went  nortti  on  its  regular  trip  to  Texarkana, 
going  beyond,  and  passing  on  its  way,  the 
Junction  of  the  main  track  with  the  spur 
track,  the  train  being  pulled  by  engine  No. 
140.  A  short  time  after  It  had  left  Vivian  on 
its  way  to  Texarkana  (the  time  being  esti- 
mated from  10  to  IS  minutes)  plalntifTs 
planing  mill  situated  near  the  spur  track 
was  discovered  to  be  on  flre,  and  was  burned 
to  the  ground,  together  with  other  property. 

The  plaintiff  contends  that  it  was  on  the 
final  departure  of  this  engine  and  cars  from 
Vivian,  and  when  on  its  way  to  Texarkana, 
on  the  main  track  and  on  its  regular  trip  to 
Roma,  that  sparks  were  thrown  out  from  the 
engine,  while  passing  opposite  to  the  planing 
mill,  setting  the  mill  on  flre  and  causing  it 
to  be  destroyed ;  that  the  distance  from  that 
point  to  that  where  the  flre  was  first  seen 
was  only  about  60  feet;  that  the  wind  was 
then  blowing  towards  the  northwest  away 
from,  and  not  towards,  the  plalntifTs  plan- 
ing mill ;  that  there  was  no  other  cause  as- 
signable for  the  flre ;  that  the  spark  arrester 
on  the  engine  was  defective,  and  had  repeat- 
edly set  fire  to  buildings  and  fences  beyond 
its  right  of  way;  that  the  short  interval 
betweoi  the  passing  of  the  engine  and  the 
discovery  of  the  fire  gave  rise  to  a  legal  pre- 
sumption of  cause  and  effect 

Defendant  denies  that  the  flre  was  caused 
by  sparks  from  its  engine  at  any  point  but 
maintains  that,  should  the  flre  have  been 
caused  by  them,  they  were  not  thrown  out 
after  the  train  had  flnally  left  Vivian  and 
was  on  Its  regular  trip  to  Texarkana. 

Both  parties  concede  that  the  locomotive 
at  no  time  went  upon  the  spur  tra(^,  but  from 
its  position  on  the  main  track  pulled  the  con 
Out  which  were  on  it  Defendant  contends 
that  when  the  engine  left  Vivian  to  go  to 
the  spur  track,  it  had  no  other  purpose  than 
to  take  from  It  the  loaded  cars  which  were 
upon  it  and  place  them  on  the  train,  and 
therefore,  when  the  engine  had  taken  them 
off,  its  return  to  Vivlail  became  necessary, 
and  became  i>art  of  work  done  by  it  in  con- 
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nectlon  with  the  spnr  track,  and  aoleljr  be- 
cause of  such  work. 

Defendants  ascribe  the  barning  of  plaln- 
tUTs  property  to  fire  from  burning  shavings 
(or  sparks  from  the  same),  which  shavings 
had  been  set  fire  to  by  the  plaintiffs  at  a 
point  near  the  railroad  tracks,  and  which 
was  communicated  from  that  point  to  plain- 
tUTs  planing  mill.  Plaintiff  meets  this  the- 
ory by  evidence  tending  to  show  that  the 
shavings  referred  to  were  few;  that  they 
had  been  set  fire  to  the  day  before ;  that  the 
fire  from  the  same  had  been  entirely  extin- 
guished, but  If  not  entirely  extinguished. 
It  consisted  of  embers  covered  by  ashes,  from 
which  sparks  could  not  be  thrown  out;  that 
the  space  between  the  spot  where  the  shav- 
ings had  been  burned  was  ground  which  had 
been  cleared  off,  and  there  was  nothing 
through  which  fire  conld  be  communicated  to 
plaintiff's  property;  that  had  the  fire  from 
the  shavings  been  communicated  to  plalntUTs 
property,  it  would  have  started  at  the  north 
end  of  the  planing  mill,  and  not  at  the  south- 
west end  of  the  building,  and  with  no  smoke 
visible  nntU  the  fire  at  that  end  had  broken 
Into  flame;  that  the  distance  from  the  spot 
where  the  shavings  were  burnt  to  plaintiff's 
buildings  was feet  away  In  a  norther- 
ly or  northeasterly  direction  from  them ; 
that  defendant  Itself  contended  that  the 
wind  at  the  time  was  from  the  south  to  the 
north;  that  between  the  place  where  the 
shavings  had  been  burned  and  plaintiff's 
bnildings  there  were  high  piles  of  lumber,  to 
which  the  fire  would  have  been  first  com- 
municated and  shown  itself. 

The  evidence  was  conflicting  as  to  the  di- 
rection of  the  wind  at  the  time  of  the  fire, 
but  all  parties  agree  that  It  was  then  blowing 
from  the  south  towards  the  north.  The  dis- 
agreement between  the  witnesses  on  that 
jralnt  was  as  to  whether  It  was  blowing  to- 
wards the  northwest  or  towards  the  north- 
east We  do  not  think,  under  the  evidence 
as  a  whole,  that  the  fire  at  plalntlfTs  mill 
could  be  attributed  to  having  been  communi- 
cated from  the  burning  shavings.  We  think 
the  distance  of  a  locomotive  from  a  point 
opposite  to  the  place  at  which  plaintiff's  mill 
was  set  on  fire  was  suQldently  close  to  have 
authorized  the  court  to  connect  the  emitting 
of  a  spark  from  the  locomotive  with  the  Im- 
mediately succeeding  fire  at  plaintiff's  plan- 
ing mill.  Several  persons  testified  to  fires 
having  been  communicated,  from  sparks  emit- 
ted from  defendants'  locomotive,  to  objects 
beyond  the  right  of  way,  at  distances  vary- 
ing from  25  feet  to  180  or  200  feet  and  that 
sparks  from  engine  No.  140  had  done  sa 

This  court  In  Brady  v.  Jay,  111  La.  1074, 
86  South.  182,  recognized  that  sparks  from 
locomotives  could  communicate  a  fire  to  a 
building  160  feet  away.  We  will  leave  for  a 
moment  the  qnestion  as  to  whether  the  evl- 
Aeace  warranted  the  finding  by  the  trial 
Jndga  that  the  firs  was  caused  by  a  spark 


from  the  locomotive  of  the  defendant  end 
pass  to  the  question  as  to  where  the  locomo- 
tive was,  and  what  It  was  doing,  when  the 
sparks  were  emitted,  on  the  assumption  that 
they  did  cause  the  fire  which  destroyed  plaln- 
tifTs  property.  On  that  assumption  we  think 
where  there  Is  confiict  In  the  testimony  as  to 
the  point  at  which  the  sparks  were  emitted 
from  defendants*  locomotive,  and  as  to  what 
the  locomotive  was  then  engaged  in,  that 
the  burden  Is  on  the  defendant  to  establish 
afllrmatlvely  the  state  of  facts  which  would 
entitle  It  to  claim  exemption  (under  the  writ- 
ten contract  which  defendant  sets  up  in  its 
answer)  from  liability. 

Concerning  the  scope  of  that  agreement, 
plaintiff,  as  we  have  stated,  contends  that 
the  agreement  does  not  release,  or  purport 
to  release,  defendant  companies  from  liabili- 
ty to  plaintiff  for  fires  communicated  to  hie 
property  from  its  locomotive,  In  the  general 
operation  of  the  railroad  at  Vivian  depot, 
or  other  places,  and  In  no  way  connected 
with  the  use  of  the  spur  track  for  the  pur- 
poses provided  In  the  agreement 

In  the  third  edition  of  Thompson  on  Neg- 
ligence, published  In  1901  (section  2237),  the 
author,  under  the  heading  Railway  Ck>m- 
panies  may  (kintract  against  Liability  for 
Fires  Communicated  by  Their  Locomotives, 
says: 

"There  is  no  principle  of  public  policy  which 
prevents  a  railway  company  from  entering  into 
a  contract  with  a  property  owner  by  an  instru- 
ment under  seal,  or  by  an  instrument  founded 
on 'a  good  coDsideration,  whereby  it  shall  be 
exonerated  from  liability  to  the  property  owner 
for  damages  caused  by  fire  communicated  from 
its  locomotives,  even  though  caused  by  the  neg- 
ligence of  its  servants,  provided  the  agreement 
contains  no  provision  which  in  any  way  Involves 
the  relation  of  the  railroad  company  as  a  com- 
mon carrier  to  the  other  contracting  party  or 
to  the  public.  For  example,  a  stipulation  in 
an  Instrument  whereby  a  railway  company 
leased  to  another  a  strip  of  land  upon  its  right 
of  way,  to  be  used  for  a  storage  warehouse,  by 
which  the  railroad  company  is  exempted  from 
any  liability  for  damages  caused  by  fire  emitted 
from  its  locomotive  engines,  even  though  caused 
by  the  negligence  of  the  company  or  its  servants, 
has  been  held  valid.  So  where,  in  such  an  in- 
strument of  lease,  the  lessee  assumes  'all  risks 
of  fire  from  any  cause  whatever,'  the  risk 
of  fire  due  to  the  negligence  of  the  lessor  or  its 
servants  is  assumed  by,  and  caat  upon,  the 
lessee.  The  rule  is  the  same  where  there  is 
a  statute  making  railroad  companies  absolutely 
liable  for  all  damages  caused  by  negligent  firea 
set  out  by  their  locomotives.  It  has  been  well 
said  that  the  public  has  no  interest  in  the  ques- 
tion whether  the  railroad  company  or  a  lessee 
who  erects  buildings  on  the  right  of  way  shall 
bear  the  loss  resulting  from  negligence  of  the 
railroad  company's  servants  so  as  to  raise  any 
question  of  public  policy  In  respect  to  a  con- 
tract exempting  the  company  from  such  liabil- 
ity. But  siich  a  clause  in  a  lease  of  ground 
for  the  purpose  of  erecting  a  building  for  the 
storage  of  grain  does  not  extend  so  far  as  to 
exempt  the  railroad  company  from  liability 
for  the  destruction,  by  fire  communicated  from 
its  locomotives,  of  grain  stored  in  the  building 
owned  by  persons  who  are  not  parties  to  the 
lease.  Where  the  owner  of  cotton  stored  in  a 
warehouse  erected  by  him  on  the  land  of  a  rail- 
road company  has  entered  late  a  oontxaet  with 
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the  company  releasing  It  from  liability  for  dam- 
igea  from  fire,  an  insurance  company  which  has 
insared  the  cotton  for  the  Irenefit  of  the  owner, 
and  which  has  paid  the  loss,  cannot,  on  the  the- 
ory of  subrogation,  have  an  action  against  the 
railroad  company  to  recover  the  amount  so  paid. 
So,  where  a  railroad  company  occupied  under 
a  statute  the  position  of  an  insurer  against  loss  by 
fire  communicated  by  Its  engines,  it  was  not  lia- 
ble for  loss  occasioned  thereby  to  partnership 
property  contained  in  a  grain  building  owned  by 
one  of  the  parties  who  had,  by  contract  with  the 
company,  assumed  all  risk  of  loss  by  fin." 

The  text  of  this  section  refers.  In  a  note 
at  the  t>ottom  of  the  page,  to  the  following 
cases  in  support  of  the  text:  Orlswold  t. 
niloois  Central  Railway  C!o.,  90  Iowa,  266, 
67  N.  W.  &13,  21  L.  R.  A.  647;  Savannah 
Ina.  Co.  V.  Pelzer  Mfg.  Co.  (C.  0.)  60  Fed. 
39;  Hartford  Fire  Ins.  Co.  T.  Chicago,  M. 
k  St  P.  Ry.  Co.  (C.  C.)  62  Fed.  904;  Id., 
70  Fed.  201,  17  C.  C.  A.  62,  30  I*  R.  A.  193; 
Id.,  173  U.  S.  91,  20  Sup.  Ct  33,  44  L.  Ed.  84. 

In  Greenwich  Ins.  Co.  t.  'L.  &  N.  R.  R. 
Co,  112  Ky.  699,  66  S.  W.  411,  67  S.  W.  16, 
66  L.  R.  A.  477,  99  Am.  St  Rep.  313,  the  Su- 
preme Court  of  Kentucky  in  1902,  since  the 
publication  of  the  third  edition  of  Thompson, 
rendered  a  decision  similar  to  those  render- 
ed in  the  cases  cited. 

PlalntlfTs  counsel  say  that  the  federal  cases 
mentioned  were  all  based  upon  the  duty  of 
federal  courts.  In  matters  of  local  law,  to 
fOUow  the  rulings  of  the  Supreme  Courts  of 
tbe  different  states,  and  therefore  those  de- 
cisions are  not  Independent  original  decisions 
of  the  Supreme  Court  of  the  United  States 
or  other  federal  courts,  on  the  questions, 
but  rest  upon  and  follow  tbe  state  court  de- 
cision. 

The  decision  In  Orlswold  ▼.  Railroad  Com- 
pany, In  favor  of  the  railway  company's  ex- 
emption, was  rendered  by  the  Supreme  Court 
of  Iowa  on  a  rehearing,  and  reversed  the  one 
originally  rendered. 

In  the  first  opinion  tbe  court  qnoted  Cooley 
on  Torts  (3d  Ed.)  pp.  1486,  1486,  as  saying: 

"The  cases  of  carriers  and  telegraph  compa- 
nies have  l>een  specially  mentioned  t>ec'aase  it  is 
chiefly  in  these  cases  that  such  contracts  are 
met  with.  But,  although  the  reasons  which 
forbid  such  contracts  have  special  force  in  the 
business  of  carrying  persons  and  goods,  or  of 
sending  messages,  they  apply  universally,  and 
should  be  held  to  defeat  all  contracts  by  which 
a  party  undertakes  to  put  another  at  tbe  mercy 
af  Us  own  faulty  conduct" 

It  also  referred  to  86  Va.  975,  saying: 

"In  Johnson's  Adm'x  v.  Richmond  &  D.  R. 
Co.,  86  Va.  975,  11  8.  E.  829,  the  administrator 
■ought  to  recover  damages  for  tbe  death  of  his 
intestate,  which  was  claimed  to  have  been  caus- 
ed by  the  negligence  of  the  railway  company. 
Tbe  decedent  had  been  a  member  of  a  firm  of 
qnarrymen,  which  agreed  with  the  railway  com- 
pany to  remove  a  certain  granite  bluff  from  its 
right  of  way.  He  was  killed  by  a  train  of  the 
company  while  he  was  engaged  in  doing  the 
work  required  by  the  agreement.  There  was 
evidence  which  tended  to  show  that  the  accident 
was  caused  by  negligence  on  the  part  of  the 
ewapany.    It  claimed  exemption  from  liability, 


however,  on  the  ground  that  the  agreement  pro- 
vided that  it  should  'in  no  way  be  held  respon- 
sible for  any  injuries  to  or  death  of  any  of  the 
members  of  the  said  firm,  or  any  of  its  agents 
or  employes,  sustained  from  said  work  should 
such  death  or  injury  occur  from  any  cause  what- 
soever.' The  court,  in  commenting  on  this  pro- 
vision of  the  agreement  said: 

"  'To  uphold  the  stipulation  in  question  would 
be  to  hold  that  it  was  competent  for  one  party 
to  put  the  other  parties  to  the  contract  at  the 
mercy  of  its  own  misconduct,  which  can  never 
he  lawfully  done  where  an  enlightened  tiystem 
of  jurisprudence  prevails.  Public  policy  forbids 
it,  and  contracts  against  public  policy  are  void. 
Nothing  is  better  settled,  certainly  in  this  court, 
than  that  a  common  carrier  cannot,  by  contract 
exempt  itself  from  responsibility  for  his  own  or 
his  servant's  negligence  in  the  carriage  of  goods 
or  passengers  for  hire.' " 

Plaintiff  differentiates  tbe  cases  quoted 
from  the  one  before  the  court,  on  the  ground 
that  tbelr  building  is  not  on  defendants'  right 
of  way,  nor  upon  property  leased  to  It  by 
the  railway  company.  They  maintain  that 
the  companies,  in  tbelr  operations  on  the 
main  line  (general  operations  not  connected 
with  operations  on  the  spur  track),  defend- 
ants, occupied  quoad  tbe  plaintiff  the  same 
position  as  they  did  to  any  other  person.  To 
that  contention  we  give  our  assent 

There  Is  conflict  in  tbe  evidence  as  to  tbe 
condition  of  tbe  spark  arrester  of  engine  No. 
140  on  tbe  I4tb  of  September,  while  operating 
at  Vivian  and  its  vicinity.  We  are  satisfied 
under  the  evidence  that  it  was  defective  at 
that  time,  and  that  defendant  companies 
were  negligent  in  making  use  of  it  in  tbe 
condition  that  it  then  was;  that  it  was,  at 
tbe  time  of  passing  plaintiff's  planing  mill, 
throwing  out  sparks  to  an  extent  that  a 
spark  arrester  in  good  condition  would  not 
have  allowed;  tbat  tbe  fireman  improperly 
and  incautiously  Increased  the  danger  of  the 
situation  by  increasing  the  fire  at  the  engine 
Just  before  reaching  plaintiff's  mill,  which 
was  not  many  feet  distant  from  tbe  track, 
and  in  sight 

We  return  now  to  the  question  as  to  wheth- 
er sparks  from  the  spark  arrester  on  tbe 
defendants'  engine  caused  the  fire.  There  is 
no  other  attributable  cause  for  it  As  we 
have  stated,  we  cannot  accept  tbe  theory  of 
the  defendant  tbat  it  was  occasioned  by  the 
burning  shavings.  A  locomotive  passing  and 
emitting  spai^s  (at  a  distance  from  build- 
ings which  have  been  shown  and  have  been 
recognized  as  sufficiently  near  for  those 
sparks  to  have  been  tbe  means  of  communi- 
cating fires)  and  a  fire  occurring  at  a  build- 
ing directly  opposite.  Just  after  tbe  passing 
of  tbe  locomotive,  furnish  facts  on  which  to 
base  a  reasonable  presumption  that  tbe 
sparks  caused  tbe  fire.  Defendant  urges  that 
the  direction  from  which  the  wind  was  blow- 
ing precludes  the  idea  that  the  sparks  reach- 
ed tbe  building.  The  testimony  is  conflict- 
ing on  that  point  The  fickleness  of  the  wind 
Is  proverbial ;  it  changes  frequently  and  rap- 
Idljr  at  tbe  same  place.    There  U  arldencM  la 
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tiM  record  which,  If  beilered,  would  jnstlfy 
the  coDClnsloD  reached  by  the  trial  judge. 

We  are  not  able  to  Bay  In  the  present  case, 
ander  the  eyidence  adduced,  that  he  mani- 
festly erred. 

If  the  fire  was  In  fact  caused  by  sparks 
from  the  defendants'  engine,  we  do  not  un- 
derstand them  to  seriously  contest  the  ex- 
tent of  the  loss  suffered. 

For  the  reasons  assigned.  It  la  hereby  or- 
dered, adjudged,  and  decreed  that  the  Judg- 
ment of  the  district  court  be,  and  the  same 
la,  affirmed. 


(USLa.  VIU) 

No.  17,288. 

HANAGRIBTB  v.  HANAQBIFFB. 

(Supreme  Court  of  Louisiana.     Feb.  1,  1900.) 

DiTOBCB  ({  240*)— AUHOHT— AKOTTHT. 

The  wife  obtained  Judgment  of  divorce 
awarding  her  the  custody  of  four  minor  chil- 
dren, issue  of  the  marriage,  and,  she  and  they  be- 
ing wtthont  means,  alimony  at  the  rate  of  $40 
per  month  is  not  out  of  proportion  to  the  wants 
of  the  minors  or  to  the  circumstances  of  the  fa- 
ther, when  it  appears  that  the  latter  is  employ- 
ed at  an  annnal  salary  of  $1,800  and  board, 
for  which  he  worits  about  six  months  in  the 
year,  and  that  he  has  no  one  else  dependent  up- 
on him  for  support. 

[EM.  Note.— For  other  cases,  see  DiTorce, 
Cent  Dig.  I  678;  Dec.  Dig.  |  240.*] 

(Syllabus  by  the  Court) 

Appeal  from  Twenty-Third  Judicial  Dis- 
trict Court,  Parish  of  St  Mary;  Albert 
Campbell  Allen,  Judga 

Action  by  Marie  A.  HanagrlfTe  against 
Charles  T.  HanagriffeL  Judgment  for  plain- 
tiff, and  defendant  appeals.    Affirmed. 

Henry  Mayer  and  Emmet  Alpha,  for  ap- 
pellant   Paul  Kramer,  for  appellee. 

Stat«nent  of  the  Case. 

MONROB,  J.  Plaintiff  sued  defendant  for 
aqtaration  a  mensa  et  thoro,  and  Incidental- 
ly obtained  Judgment,  by  rule,  condemning 
him  to  pay  alimony  at  the  rate  of  $46  per 
month  for  the  support  of  herself  and  four 
minor  children,  of  whom  the  eldest  (a  girl) 
ia  14  years  old.  She  obtained  Judgment  as 
prayed  for,  awarding  her  the  custody  of  the 
children  and  continuing  the  alimony,  and, 
after  the  necessary  delay,  sued  for  and  ob- 
tained a  Judgment  of  final  divorce,  again 
awarding  her  the  custody  of  the  children, 
but  rejecting  her  demand  that  the  alimony 
for  their  support  be  continued  "with  full 
reservation  of  her  right  to  demand  the  same 
in  an  action  Instituted  for  that  purpose." 
Thereafter  she  instituted  the  present  action 
"for  that  purpose,"  to  which  the  defendant 
answers  that  be  la  willing  to  provide  for  the 
children  at  his  own  home,  but  Is  unable  to 
maintain  them  elsewhere.  He  also  sets  up 
another  defense,  which,  being  wholly  nnsus- 


talned  by  proof,  need  not  be  tnrtber  noticed. 
The  evidence  shows  that  plaintiff  has  no 
means,  and  is  endeavoring  to  support  her- 
self and  the  children  by  working  In  a  can' 
nlng  factory  at  Houma,  where  she  earns  $35 
per  month  when  she  is  employed,  but  that  at 
the  date  of  the  trial  the  factory  tiad  .been 
"shut  down"  for  two  months,  and  that  she 
was  being  assisted  by  her  father,  who  Is  but 
little  better  off  than  8h&  Defendant  is  em> 
ployed  as  an  engineer  on  a  sugar  plantation 
at  an  annual  salary  of  $1,800  and  board,  for 
which  he  works  about  six  months  in  the  year, 
being  at  liberty  to  employ  the  balance  of  the 
year  as  he  sees  fit  He  has  two  grrown  sona 
(by  a  previous  marriage),  who  are  able  to,  and 
are,  supporting  themselves,  and  two  daugh- 
ters who  are  married  and  are  supported  by 
their  husbi^nds.  Cpon  the  facts  thus  present- 
ed the  Judge  a  quo  gave  Judgment  condemn- 
ing him  to  pay  alimony  at  the  rate  of  $40 
per  month,  and  he  has  appealed. 

Opinion. 

Counsel  for  defendant  refers  ns  to  Rer. 
Civ.  Code,  art  233,  which  provides  that: 

"If  the  person  whose  duty  it  is  to  furnish  ali- 
mony shall  prove  that  he  Is  unable  to  pay  the 
same,  the  judge  may,  after  examining  into  the 
case,  order  that  such  person  shall  receive  in  his 
house  and,  there,  support,  and  maintain  the  per- 
son to  whom  he  owes  alimony." 

But  In  this  Instance  the  Judge,  "after  ex- 
amining Into  the  case,"  reached  the  conda- 
slon  that  the  defendant  Is  able  to  pay  tb« 
alimony,  and  we  agree  with  him. 

"Alimony  shall  be  granted  In  proportion  to 
the  wants  of  the  person  requiring  It  and  the 
ciicumstances  of  those  who  are  to  pay  it"  Rev. 
dv.  Code,  art  23L 

The  amount  allowed  la  neither  In  ezoew 
of  the  needs  of  the  four  minor  chlldroi  nor 
out  of  proportion  to  the  drcumatancea  of  the 
defendant 

Judgment  affirmed. 


(122 : 
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No.  17,402. 
STATB  V.  WOOD. 


(Supreme  Court  of  Louisiana.     Feb.  1,  1909.) 

CaiHiifAi,    Law    (S    520*)  — Bvideitcb— Con- 
fessions—Inducexknts. 

Where  a  sherifF  having  the  custody  of  ac- 
cused obtained  a  confession  from  him  by  prom- 
ises of  assistance,  and  statements  that  he  would 
do  all  he  conid  to  save  accused  from  being  hung, 
other  confessions  subsequently  made  to  different 
persons,  but  in  the  presence  of  such  sheriff, 
would  lie  regarded  as  tainted  with  the  same  im- 
proper influence,  and  were  inadmissible  against 
accused,  though  he  was  warned  t)ef ore  m«iiri.n 
them. 

[Bd.  Note.— For  other  cases,  see  (Tiiminal 
Law,  Cent  Dig.  «  1166;  Dee.  Dig.  |  620.*] 

Appeal  from  Bl{^te«itfa  Judicial  District 
Court,  Parish  of  Acadia;  Philip  Sidney 
Pugh,  Judge. 
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Armas  Wood  was  conricted  of  murder, 
and  be  appeals.    Reversed  and  remanded. 

Howard  Edwin  Bruner  and  James  Albert 
Oremlllion,  for  appellant  Walter  Gulon, 
Atty.  Gen.,  and  William  CampbeU,  Dist  Atty. 
(John  Joseph  Roblra  and  Baffin  Qolaon 
Pleasant,  of  connsel),  for  the  State. 

PKOVOSTY,  J.  Defendant,  a  negro,  was 
convicted  of  murder,  and  sentenced  to  be 
hanged. 

Defendant  was  arrested  on  suspicion. 
While  he  was  In  JaU,  the  sheriff  told  him 
that: 

"He  court  would  be  lenient  on  him  If  he  made 
a  ccHifesslon.  I  told  bim  if  ha  woald  make  a 
man  oat  of  himself,  and  make  a  confession,  that 
I  tfaonght  I  would  be  able  to  help  him  oat ;  that 
the  probabilities  were  bis  neck  might  be  saved 
if  he  made  a  confession;  that  I  wonld  do  all 
I  conld  to  save  his  neck.  Q.  Did  70a  not  tell 
him  not  to  mention  anything  abont  your  having 
made  that  promise  to  him?  A.  Probably  I  might 
hare  told  aim  that  Q.  EHd  yoq  not  tell  him, 
if  asked  if  any  promise  was  made  or  any  in- 
dacement  held  ont  to  bim,  to  answer  'No'— that 
no  promise  had  been  made  to  him  for  the  pur^ 
pose  of  obtaining  this  confession.  Try  to  re- 
heah  yonr  memory.  A.  I  may  have  told  him 
so.  I  would  not  say  for  aure  whether  I  did  or 
oot    The  probabilitiea  are  I  did." 

lliese  promises  failed  to  elicit  a  confes- 
sion. But  a  week  later,  on  October  16*  1906 
— the  defendant  having  in  the  meantime 
been  transferred  from  the  Jail  of  the  parish 
of  Acadia,  where  the  crime  was  committed 
and  where  he  was  arrested,  to  the  Jail  of 
the  parish  of  Calcasieu  for  safekeeping,  and 
there  lodged  In  the  "death  chamber"  or  cell 
for  prisoners  condemned  to  die — he  asked  to 
see  the  aherUT,  and  made  a  confession  to  him 
in  the  presence  of  several  persons,  including 
the  sheriff  of  Acadia  who  had  made  him  the 
promises  and  warned  him  against  letting 
the  fact  be  known.  This  officer  abont  20 
minutes  before  the  confession  was  made 
visited  defendant  In  his  cell  and  told  bim  to 
remember  the  promises  which  he  had  made 
him.  Not  knowing  of  these  promises,  the 
sheriff  of  Calcasieu,  Mr.  Reld,  warned  the 
defendant  that  any  confession  he  might 
make  would  be  used  against  him  on  the 
trial,  and  to  take  notice  that  he  made  no 
promises  In  that  connection.  Afterwards,  on 
November  8,  1908,  in  the  parish  Jail  of 
Acadia,  the  defendant  repeated  to  the  sher- 
iff of  Acadia  the  confession  he  bad  made  in 
the  Jail  of  Calcasieu,  and  on  November  11th, 
a  few  days  before  his  trial,  he  repeated  this 
confession  to  the  district  attorney  without 
that  officer  having  made  bim  any  promises, 
in  the  presence,  however,  of  the  sheriff  of 
Acadia  who  had  made  him  the  promises. 
It  nowhere  appears  that  the  latter  officer  at 
and  time  revoked  the  promises  he  had  thus 
made.  The  first  confession,  that  made  to 
Sheriff  Reld  and  others  in  the  Jail  of  Cal- 
casieu, was  excluded  as  having  been  in- 
duced by  promises,  but  the  other  two  were 


admitted.     We  think  the  latter  two  were 
Jost  as  objectionable  as  the  first 

"When  once  a  confession  under  improper  in- 
flaence  Is  obtained,  the  presumption  arises  that 
a  Bubseqnent  coufession  of  tne  same  nature 
flows  from  the  like  influence;  and  this  though 
the  subsequent  confession  was  made  to  a  diffet^ 
ent  person  from  the  one  holding  out  the  in- 
ducement"   6  A.  ft  E.  E.  542. 

Judgment  set  aside,  and  case  remanded 
tor  further  trlaL 


(122  La.  1016) 

No.  17,198. 

W.  r.  TATLOR  CO.,  Limited,  v,   SAMPLE 

et  aL 

(Supreme  Court  of  Louisiana.     Jan.  4^  1909. 
Rehearing  Denied  Feb.  16,  1909.) 

1.  Husband  awd  Wife  (|  15»)  —  Sbpabats 
Pbopertt  or  Wife— MoBTOAOES— EmcoT. 

A  petition  by  a  married  woman  for  an- 
tborization  to  execute  a  mortgage  of  her  plan- 
tation so  described  it  as  to  include  her  husband's 
land.  The  mortgage  similarly  described  the 
land,  and  recited:  "Game  and  appeared  •  •  • 
a  wife  of  B.  herein  Joined,  aided  and  authorized 
by  her  husband."  Held,  that  the  participation 
of  the  huslwnd  waa  solely  to  give  his  marital 
authorisation  to  the  mortgage,  and  there  waa 
no  intent  that  the  wife  shoold  mortgage  any 
other  property  than  her  own. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Dec  Dig.  {  15.*] 

2.  MoBTQAGES   (I   171*)  — Notice  to  Thdd 
Pebson. 

Under  Rev.  Civ.  Code,  art  8342,  relating  to 
the  registry  of  mortt^es  so  as  to  affect  third 
persons,  the  record  of  a  mortgage  professing 
on  ita  face  to  relate  exdnsively  to  a  married 
woman's  property,  but  so  describing  the  same 
as  to  include  the  land  of  the  husband  joining 
therein,  does  not  as  against  third  persons  op- 
erate as  a  mortgage  on  bis  land,  and  does  not 
affect  one  subsequently  accepting  a  mortgage 
on  bis  land. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Dec  Dig.  }  171.»] 

8.  EbTOPPEL  ({  27*)— Bt  Deed. 

Under  the  rule  that  one  who  signs  as  a 
witness  an  act  creating  a  mortgage  on  hie 
property  is  estopped  from  contesting  the  mort- 
gage, a  husl)and  joining  in  and  authorising  bis 
wife  to  mortgage  her  land  so  described  as  to 
include  bis  land  is  estopped  from  contesting 
the  mortgage. 

[Eld.  Note.— For  other  cases,  see  Brtoppel, 
Dec  Dig.  I  27.*] 

Appeal  from  First  Judicial  District  Conrt, 
Parish  of  Caddo;  Thomas  Fletdier  Bell, 
Judge. 

Action  by  the  W.  F.  Taylor  Company,  Lim- 
ited, against  A.  N.  Sample  and  otheni  From 
a  Judgment  for  plaintiff,  defendant  O.  H.  P. 
Sample  appeals.    Affirmed. 

Hall  &  Jack,  for  appellant.    Alexander  ft 

Wilkinson,  for  appellee. 

PROVOSTT,  J.  In  January,  1905,'  Mrs. 
Stringfellow,  wife  of  H.  C.  Strlngfellow,  and 
Miss  Robinson,  owners  In  Indivislon  of  the 
Cotton  Point  and  Qrand  Bend  plantations, 
executed  two  mortgages  on  said  plantations — 
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a  first  mortgage  In  favor  of  A.  N.  Sample 
for  $57,330,  and  a  second  in  favor  of  Ardls 
&  Co.  for  $15,762. 

Said  plantations  are  described  in  the  act 
of  the  mortgage  by  the  numbers  of  the  sec- 
tions and  fractions  of  sections  composing 
them,  according  to  the  maps  of  the  United 
States  surveys,  and  are  said  to  contain  3,800 
acres.  Among  the  fractions  of  sections  In- 
cluded in  the  description  of  the  Cotton  Point 
plantation  is  the  N.  %  of  the  N.  W.  ^  of 
section  10,  townstilp  14,  range  11,  containing 
80  acres. 

Tills  80  acres  did  not  belong  to  the  mort- 
gagors, but  to  the  husband  of  one  of  them, 
Mr.  Strlngfellow,  and  in  reality  formed  no 
part  of  said  plantation. 

In  July,  1906,  Mr.  Strlngfellow  mortgaged 
same  to  the  plaintiff  company. 

In  January,  1908,  he  and  Ills  wife  and 
Miss  Robinson  Joined  in  an  act  of  giving  in 
payment  by  wliich  they  conveyed  the  two 
plantations  (including  the  said  80  acres)  to 
A.  N.  Sample  in  satisfaction  of  the  said  first 
mortgage  of  $57,330. 

In  the  instant  suit  the  plaintiff  company 
has  cited  O.  H.  P.  Sample,  who  now  holds 
the  Ardls  &  Co.,  or  $15,762,  second  mortgage, 
A.  N.  Sample  and  H.  C  Strlngfellow,  and 
asks  that  its  said  mortgage  be  recognized  and 
enforced,  and  be  decreed  to  be  paramount  to 
the  $15,762  mortgage  of  O.  H.  P.  Sample, 
for  the  reason  that  the  latier  mortgage  in 
so  far  as  said  80  acres  are  concerned,  and 
as  against  third  persons,  is  null ;  it  not  hav- 
ing been  given  by  H.  C.  Strlngfellow,  the 
owner  of  the  said  80  acres. 

To  this  the  defendants  answer  that  H.  C. 
Strlngfellow  authorized  his  wife  to  mortgage 
the  property ;  in  other  words  that  she  did  so 
as  bis  agent,  and  that,  therefore,  the  case 
stands  Just  as  if  he  himself  had  acted. 

The  issue  thus  made  is  one  of  fact,  to  be 
determined  from  the  evidence  In  the  case. 

The  record  contains  no  evidence  on  the 
subject,  except  that  which  is  to  be  found 
in  the  act  of  mortgage  itself.  Forming  part 
of  this  act  of  mortgage  is  the  petition  which 
Mrs.  Strlngfellow  presentwl  to  the  Judge  to 
obtain  his  authorization  to  execute  the  mort- 
gage. In  this  petition  the  two  plantations 
are  described  precisely  as  In  act  of  mort- 
gage (i.  e.,  including  this  80  acres),  and  it  is 
alleged  that  Mrs.  Strlngfellow  "is  owner,  in 
her  own  separate,  paraphernal  right  of  an 
undivided  half,"  of  the  property  thus  describ- 
ed, and  that  she  desires  to  mortgage  her 
said  Interest  The  act  of  mortgage  declares 
that  the  property  mortgaged  is  the  same 
which  the  mortgagors  acquired  from  Mrs.  O. 
W.  Strlngfellow;  and  It  makes  no  mention 
of  H.  O.  Strlngfellow  except  as  follows: 

"Game  and  appeared  MIm  Georgia  Robinson 
and  Mrs.  Howard  C.  Strin^ellow,  wife  of 
Howard  C.  Strlngfellow,  herein  joined,  aided 
and  authorized  by  her  husband." 


From  the  foregoing  the  only  possible  con- 
clusion is  that  the  participation  of  the  hus- 
band in  the  act  was  solely  for  the  purpose 
of  giving  his  marital  authorization  to  the 
Contract  of  his  wife,  that  there  was  no  inten- 
tion that  she  should  mortgage  any  other 
property  than  her  own,  and  that  this  80 
acres  of  land  was  included  In  the  mortgage 
either  through  mistake  or  because  it  was  at 
that  time  erroneously  supposed  to  form  part 
of  the  plantation.  A  mistake  of  this  kind 
easily  occurs  in  a  long  description  by  nnm- 
bers  of  sections  and  fractions  of  sections, 
and  the  probability  of  a  mistake  in  the  pres- 
ent case  is  all  the  greater  from  the  fact  that 
this  80  acres  is  in  the  center  of  the  planta- 
tion, which  is  a  large  tract  of  land;  it  and 
Grand  Bend  containing  together,  as  already 
stated,  3,800  acres.  As  to  the  land  having 
been  supposed  to  be  part  of  the  plantation, 
that  is  hardly  probable  in  view  of  the  fact 
that  at  that  time  it  was  In  process  of  ac- 
quisition by  H.  C.  Stringfellow  under  the 
federal  homestead  law. 

The  act  being  one  which  on  its  face  pro- 
fesses to  relate  exclusively  to  the  wife's  con> 
tract  and  to  the  wife's  proi>erty,  its  recorda- 
tion cannot  be  said  to  have  operated  the 
registry  of  a  mortgage  upon  the  property  of 
the  husband.  Hence  it  cannot  affect  third 
persons  subsequentiy  accepting  a  mortgage 
upon  the  property  of  the  husband.  The  hus- 
band himself  is  bound  by  It,  on  the  principle 
that  one  who  signs,  even  as  a  witness,  an 
act  creating  a  mortgage  upon  his  property, 
is  estopped  from  contesting  the  mortgage; 
but  this  estoppel  cannot  be  extended  to  third 
persons  dealing  with  the  property.  Rev.  Civ. 
Code,  art  3342;  Brian  t.  Bonvillaln,  62  La. 
Ann.  1794,  28  South.  261. 

Judgment  affirmed. 


(121  La.  1019) 

No.  17,202. 

OILL  et  aL  v.  CITX  OF  LAKB  CHARLSS 
et  aL 

(Supreme  Court  of  Louisiana.     Jan.  4,   1900. 
Rehearing  Denied  Feb.  15,  1900.) 

MrwiciPAi,    Corporations    (5    683*)  — Ratl- 
BOADs  (I  75*)-— Streets— Geantinq  of  Fban- 

OHISKS    IN— CBABTEB    PbOVISIONS. 

Where  the  charter  of  a  city,  after  vesting 
in  the  city  council  the  power  to  grant  street 
franchises  to  railroads,  street  railways,  tele- 
graph, telephone,  and  otiier  corporations,  provid- 
ed that  every  application  for  a  franchise  should 
be  published  for  three  days,  and  competitive 
bids  invited  by  proclamation  of  the  mayor,  and 
that  if  the  franchise  was  granted  it  should  be 
awarded  to  the  highest  responsible  bidder  for  the 
amount  of  bis  bid,  and  on  such  terms  and  condi- 
tions as  might  be  agreed  upon,  including  the 
annual  payment  of  2%  per  cent  of  the  gross  in- 
come derived  by  the  grantee  from  the  franchise, 
held,  that  the  prescribed  manner  for  the  exer- 
cise of  the  municipal  power  to  grant  street  fran- 
chises was  mandatorv  and  exclnsive  of  all  other 
methods,  and  that  this  implied  prohibition  ap- 
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pUcd  to  all  railroads  seeking  street  franchiaea 
for  any  purpose  whatever. 

[E2d.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  U  1471-1476;  Dec 
Die  {  683:*  BaUn>ad%  Dec  Dig.  |  75.*] 

(Syllabus  by  the  Coart.) 

Appeal  from  Fifteenth  Jadlclal  District 
Court,  Parish  of  Calcaslen;  Edmund  Dennis 
llUler,  Judge. 

Action  by  H.  G.  Gill  and  others  against 
the  City  of  Lake  Charles  and  others.  Judg- 
ment for  plaintiffs,  and  defendants  appeal. 
Affirmed. 

Edwin  Franklin  Oayle,  City  Atty.,  for 
appellant  City  of  Lake  Charles.  Hudson, 
PottB  &  Bernstein,  for  appellant  St  Louis, 
W.  &  G.  By.  Co.  Schwlng  &  Moore,  for  ap- 
pellees. 

LAND,  J.  This  suit  was  heretofore  dis- 
missed on  an  exception  of  misjoinder  of 
parties,  and  plaintiffs  appealed.  The  Judg- 
ment was  reversed,  and  the  cause  remanded 
for  trial  on  the  merits.  See  OlU  et  aL  y. 
City  of  Lake  Charles  et  al.,  119  La.  17,  43 
South.  887. 

The  city  of  Lake  (Jharles  by  ordinance 
granted  to  the  St  Louis,  Watklns  &  Gulf 
Railway  a  franchise  to  construct  and  operate 
a  steam  railroad  on  Front  street,  so  called, 
from  Clarence  street  to  Broad  street  Plaln- 
tiSa  as  taxpayers,  and  as  property  holders 
along  Front  street,  and  as  the  owners  of  the 
land  used  as  a  highway,  commonly  called 
Front  or  Lake  street,  along  the  shore  of 
Lake  Charles,  sued  to  annul  said  ordinance 
as  ultra  vires  and  violative  of  the  city 
charter,  and  on  the  further  ground  that  the 
so-called  Front  street  has  never  been  dedi- 
cated or  expropriated  as  a  public  highway, 
bat  at  most  It  Is  a  mere  easement  permitted 
by  the  owners  for  passage  on  foot  and  in 
ordinary  vehicles.  The  petition  also  urges 
the  farther  objection  that  said  ordinance  is 
noU  because  it  both  takes  and  damages  the 
property  of  the  plaintiffs  without  Just  com- 
pensation first  paid  as  required  by  the  state 
Constitntion.  The  railroad  was  constructed 
on  Front  street  after  the  institution  of  the 
•alt,  and  plaintiffs  amended  and  supplement- 
ed their  original  petition  by  setting  forth  the 
facts  and  praying  that  the  tracks  be  removed 
at  tbe  expense  of  the  railroad. 

The  defendant  railroad  answered,  setting 
forth  the  ordinance  granting  to  It  the  right 
to  construct  and  operate  a  railroad  along  the 
lake  front  from  Clarence  and  Front  street 
to  Broad  street;  the  construction  and  opera- 
tion of  its  tracks  at  great  expense  in  said 
street,  in  compliance  with  the  terms  of  the 
ordinance;  and  that  Front  street,  on  which 
said  track  Is  located,  is  a  public  street  of  the 
dty  of  Lake  Charles.  The  answer  avers  the 
legality  of  said  ordinance,  that  the  grant  in 
question  was  based  on  a  valuable  considera- 


tion, and  that  the  railroad  has  performed  all 
the  obligations  imposed  upon  It  by  the  terms 
of  tbe  ordinance  at  great  cost  and  expense, 
amounting  to  many  thousand  dollars,  and 
abandoned  valuable  rights  and  privileges  on 
Broad  street  granted  by  previous  ordinances. 

The  city  of  Lake  Charles  answered,  adopt- 
ing all  the  defenses  set  up  by  the  defendant 
railroad  company,  and  pleaded  estoppel 
against  plaintiffs  den3rlng  the  public  char- 
acter of  the  street  located  on  the  banks  of 
Lake  Charles,  a  navigable  waterway.  The 
city  farther  averred  that  Its  council  had.  In 
making  the  grant,  acted  In  good  faith  and 
within  its  power  under  the  Constitution  and 
laws  of  the  state  and  the  charter  of  the  dty. 

On  the  final  trial  below.  Judgment  was 
rendered  In  favor  of  the  plaintiffs,  annulling 
and  avoiding  the  ordinance  In  question,  and 
ordering  the  defendant  railroad  company  to 
remove  Its  rails  and  cross-ties  from  said 
premises  at  Its  own  expense,  and  leaving  the 
premises  in  as  good  condition  as  It  formerly 
was  within  six  months  from  the  finality  of 
the  Judgment 

Defendants  have  appealed.  Plalntlflls 
have  answered  the  appeal,  and  prayed  that 
the  Judgment  be  amended  by  shortening  the 
time  for  tbe  removal  of  the  rails  and  track 
of  the  defendant  company,  and — 

"by  reserving  plaintiffs'  right  to  sue  for  dam- 
ages actuallv  incurred  and  to  occur  in  separate 
suits,  reserving  said  claim  for  past  damages  free 
from  prescription  pending  this  suit" 

The  first  qaestion,  both  in  Importance  and 
logical  order.  Is  whether  the  enactment  of 
the  ordinance  In  dispute  was  within  the  leg- 
islative powers  conferred  by  law  on  the 
council  of  the  dty  of  Lake  Charles. 

Section  6  of  the  charter  of  the  dty  of  Lake 
Charles  enumerates  the  powers  conferred  on 
the  city  council.  We  excerpt  the  following 
paragraphs  as  germane  to  the  proposition 
tinder  consideration: 

"Sixth.  To  regulate  parks,  public  gronnd^ 
depots,  deiiot  grounds,  and  places  for  the  stor- 
age of  freight  and  goods  within  the  corporate 
limits,  and  to  provide  for  and  regnlate  tbe  con- 
struction and  passage  of  railroads  and  street 
railways  through  the  streets,  avenues,  alleys, 
lanes  and  public  grounds  of  the  municipality ; 
bat  no  person,  persons,  company  or  corpora- 
tion to  whom  tbe  right  and  privilege  shall  at 
any  time  be  granted  by  the  aothoritlea  of  the 
city  to  construct  railroads  and  street  railways 
through  the  municipality,  shall  have  the  exdu- 
aive  right  and  privilege  to  do  so. 

"Seventh.  To  grant  the  right  for  the  erection 
of  telegraph,  electric  light  and  telephone  poles, 
posts  and  wires  along  and  upon  any  of  the 
streets,  alleys  and  ways  of  the  municipality,  and 
to  change,  modify  and  regulate  the  same,  and 
to  compel  the  laying  of  all  such  wires  under- 
gronnd,  but  no  such  right  or  privilege  shall  be 
exclusive." 

Under  the  head  of  "Future  Franchises, 
Emulating  Conveyance  of,"  section  23  reads 
In  part  as  follows: 

"No  franchise  shall  ever  be  granted  by  the 
city  council  merely  for  consideration  of  pnblic 
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atUity  or  adrentace,  nor  for  merely  pecnniary 
oonsideration,  nor  merely  for  botn  considera- 
tions. Ehrery  application  to  the  city  council  for 
a  fianchiae  shall  be  in  writing,  shall  contain 
all  the  terms,  conditions  and  specifications  pro-. 
poeed  to  be  complied  with  by  the  applicant 
thereof,  and  shall  be  signed  by  the  applicant 
therefor  to  whom  or  to  which  sach  francnlse  is 
sought  to  be  conveyed." 

This  section  further  proTides  for  the  pub- 
lication of  such  application  for  not  less  than 
80  days,  together  with  a  proclamation  from 
the  mayor  Inviting  sealed  proposals  for  the 
conveyance  of  such  franchises;  that  the  ap- 
plicant for  such  franchise  shall  submit  a 
sealed  proposal  therefor;  that  all  sealed  pro- 
posals shall  be  opened  and  read  at  a  regular 
meeting  of  the  council;  that,  If  the  council 
should  determine  to  grant  such  franchise  to 
any  of  the  bidders  or  applicants.  It  shall  be 
granted  to  the  highest  responsible  bidder 
therefor  on  such  terms  and  conditions.  In 
addition  to  the  amount  of  the  successful  bid, 
as  may  be  agreed  upon  by  the  council  and 
the  bidder;  but  one  of  the  essential  condi- 
tions of  the  granting  of  such  franchise  shall 
be  the  annual  payment  to  the  city  council  by 
the  grantee,  during  the  duration  of  the  fran- 
chise— 

"of  a  sum  of  money  equivalent  to  not  leas  than 
two  and  one-half  (2%)  per  cent,  of  the  amount 
of  the  annual  gross  income  of  such  grantee,  and 
of  such '  grantee's  heirs,  assigns,  successors  and 
legal  representatives  from  or  on  account  ot  such 
franchise." 

It  Is  admitted  that  the  defendant  railroad 
company  did  not  acquire  Its  franchise  In  the 
mode  pointed  out  in  section  23  of  the  charter, 
but  acquired  the  same  by  direct  grant  from 
the  city  council  without  publication  or  com- 
petition, and  on  terms  different  from  those 
prescribed  by  said  section. 

It  Is,  however,  contended  by  defendants 
titiat  section  23  has  no  application  to  a  right 
of  way  granted  to  a  railroad  common  car- 
rier passing  through  the  city,  or  to  Its  ter- 
minal tracks  therein,  whose  earnings  come 
from  hauling  passengers  and  freight  to  and 
through  the  municipality.  It  is  argued  that 
for  such  rights  of  way  there  could,  in  the 
nature  of  things,  be  but  one  bidder;  that  the 
gross  annual  Income  from  such  a  franchise 
cannot  be  estimated;  and  that  in  the  Instant 
case  the  franchise  granted  was  one  which 
produces  no  revenue,  and  was  purely  a  mat- 
ter of  convenience  for  the' carrier  and  the 
wholesale  trade  at  Lake  Charles. 

Section  23  makes  no  exceptions,  and  em- 
phatically declares  that  no  franchise  shall  be 
granted  by  the  city  council  merely  for  con- 
sideration of  public  utility  and  advantage, 
and  provides  that  every  application  for  a 
franchise  shall  be  published  and  competitive 
bids  invited,  and  that  such  franchise.  If 
granted  at  all,  shall  be  awarded  to  the  high- 
est responsible  bidder.  If  this  section  does 
not  apply  to  railroads.  It  also  does  not  apply 
to  telegraph,  telephone,  pipe  line,  and  other 
companies  doing  busiuess  beyond  the  limits 
of  the  city  and  using  Its  streets  and  public 


places  as  links  In  their  right  of  way.  This 
construction  would  restrict  the  operation  of 
section  23  to  persons  and  corporations  doing 
business  wholly  within  the  limits  of  the  city 
of  Lake  Charles. 

Section  6,  par.  6,  in  express  terms  refers  to 
the  construction  of  railroads  and  street  rail- 
ways "through  the  municipality" — the  very 
term  "railroad"  as  thus  used  Indicates  the 
common  carrier  of  passengers  and  fteight. 

The  charter  provisions  place  all  street 
toinchlses  on  the  same  plane  of  equality. 
The  power  to  grant  such  franchises  is  sub- 
ject to  the  same  limitations,  and  a  special 
mode  Is  provided  for  the  exercise  of  such 
power.  The  requirements  of  section  23  are 
mandatory,  and  must  be  duly  observed  un- 
der penalty  of  nullity.  McQuillin,  Municipal 
Corporations,  674;  28  Cyc.  877,  878. 

"If  the  statute  conferring  a  municipal  power 
prescribes  the  manner  in  which  it  shall  be  exer- 
cised, this  is  generally  mandatory  and  exclusive 
of  other  methods;  •  •  •  and  this  rule  is 
especially  applicable  where  there  are  negative 
words  in  effect  prohibiting  the  doing  of  the  thing 
unless  it  is  done  in  the  manner  prescribed."  28 
Cyc.  276. 

Section  28  starts  out  with  a  prohibition, 
and  then  declares  that  every  application  for 
a  franchise  shall  be  advertised,  that  competi- 
tive proposals  shall  be  invited,  and  that  tbe 
franchise  shall  be  awarded  to  tbe  highest 
responsible  bidder.  The  object  of  these  re- 
quirements is  to  obtain  for  the  municipality 
the  highest  possible  price  for  any  franchise 
that  may  be  petitioned  for  by  any  applicant. 
Tbe  only  discretion  left  to  the  council  is  to 
reject  any  and  all  bids,  and  In  case  of  an 
award  to  agree  upon  terms  and  conditions. 
The  essential  condition  that  the  grantee  shall 
pay  annually  2%  per  cent  of  the  gross  In- 
come derived  from  the  exercise  of  the  fran- 
chise is  mandatory,  and  must  be  Incorpo- 
rated In  every  grant  If,  In  point  of  fact,  no 
Income  should  ever  be  derived  from  the 
franchise,  the  grantee  would  have  nothing 
to  pay  on  that  score.  To  hold,  however,  that 
the  city  council  may  predetermine  {hat  a  cer- 
tain franchise  will  never  yield  any  Income 
or  revenues,  and  on  this  assumption  may 
grant  such  franchise  at  their  discretion, 
would  vest  In  that  body  the  power  to  nullify 
all  the  requirements  of  section  23. 

Defendants'  counsel  have  In  their  brief 
cited  no  authorities  in  support  of  their  prop- 
osition that  tbe  ordinance  in  question  was  a 
legitimate  exercise  of  the  police  power  of  tbe 
city  council.  In  plaintiffs'  brief  It  is  stated 
that  In  the  court  below  defendants'  counsel 
relied  upon  the  cases  of  Bast  L.  R.  R.  ▼. 
City  of  New  Orleans,  46  La.  Ann.  526,  15 
South.  167,  and  N.  O.  &  City  R.  R.  Co.  t. 
Watklns,  48  La.  Ann.  1650,  21  South.  190. 
In  the  first  case,  tbe  decision  was  based  on 
section  4,  p.  193,  Act  136,  Laws  1888,  provid- 
ing that  the  city  council  of  tbe  city  of  New 
Orleans  shall  have  no  power  "to  -sell  or 
dispose  of  any  street  railroad  franchises," 
except   after   publication   and   adjudication 
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to  the  highest  bidder,  the  court  holding  that 
the  section  did  not  apply  to  railroads  trans- 
porting malls,  passeng^s,  and  freight  long 
distances  beyond  the  limits  of  the  city.  In 
the  second  case,  the  court  construed  the 
words  "street  railroad"  as  including  any  local 
railroad  seeking  a  franchise  or  privilege 
which  was  valuable.  In  the  case  at  bar 
there  can  be  no  doubt,  as  both  railroads  and 
street  railways  are  speclflcally  enumerated  in 
the  grant  of  powers  to  the  city  council,  that 
ttie  first  term  includes  all  railroads  perform- 
ing the  duties  of  common  carriers.  Ter- 
minal facilities  in  cities  are  indispensable 
to  railroads  for  the  vpeedy  and  economical 
handling  of  freight  in  car  load  lots,  and  are. 
In  many  Instances,  of  enormous  pecuniary 
valua  The  privilege  of  using  for  20  years 
die  lake  front  of  the  city  of  Lake  Charles 
for  the  transportation  of  freight  is  an  ad- 
ditional franchise  or  privilege  which  the  de- 
fendant railroad  is  seeking  to  acquire.  This 
franchise  must  be  of  considerable  value,  as  it 
is  alleged  that  the  defendant  railroad  has 
expended  thousands  of  dollars  tot  the  privi- 
lege in  dispute.  But  as  we  construe  the 
charter,  the  value  or  extent  of  the  franchise 
tias  nothing  to  do  with  the  question,  as  every 
franchise  must  be  let  in  the  manner  provided 
In  section  23  of  the  charter. 

This  conclusion  compels  us  to  avoid  the 
ordinance  as  ultra  vires.  The  Judge  below 
assigned  no  special  reasons  for  his  decree. 
It  Is  admitted  by  counsel  that  the  Judge  in 
his  oral  reasons  stated  that  his  decree  was 
based  on  the  finding  that  Front  street,  or  a 
greater  part  of  the  same,  was  not  a  public 
hl^way.  Our  conclusion  that  the  ordinance 
is  void  renders  it  unnecessary  to  pass  uimn 
the  question  whether  Front  or  Lake  street 
(so  called)  is  a  locus  publlcus  in  whole  or  in 
part 

We  cannot  amend  the  Judgment  as  prayed 
for,  because  plaintiffs'  claims  for  damages 
were  reserved,  and  therefore  were  not  affect- 
ed by  the  decree;  because  the  question  of 
the  anspenslon  of  prescription  quoad  such 
Claims  during  the  pendency  of  this  suit  is 
not  at  issue;  and  because  the  prayer  for  the 
shortening  of  the  time  allow«l  for  the  re- 
moval of  the  railroad  track  is  too  indefinite 
to  warrant  an  amendment  of  the  decree  in 
that  parttcoUir. 

It  iB  therefore  ordered  that  the  Judgment 
appealed  from  be  affirmed,  and  that  the  de- 
fendmnts  pay  the  costs  of  appeal. 
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1.  Vkkdob  ano  Pxtborasbb  (i  21*)— PBOXisa 
TO  Skll— Vauoity  of  Aobeemknt. 

A  written  promise  of  sale  was  signed  to  the 
defendant,  promisee.  It  contained  all  the  ele- 
ments of  a  sale,  save  to  the  defendant  was  given 


time  within  which  to  comply  wifli  the  terms  and 
conditions  of  the  agreement,  and  then  the  deed 
was  to  be  signed. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Dec.  Dig.  i  21.»] 

2.  Payments  on  Pkick. 

The  plaintiff  accepted  amounts  paid  on  the 

§rice. 
.  Vendob  and  Pubchasbb  (I  214*)  — CON- 
TBACT  OF  Sale— Tbansfeb  by  Vendee. 
Q?he  promisee  acquired  a  right  to  the  prop- 
erty, subject  to  the  condition  exprwaed,  which 
he  could  selL 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Pnrchaaer.  Cent  Dig.  U  442,  443;  Dec.  Dig.  f 
214.*] 

4.  Vkndob  and  Pubohabeb  (J  214*)  — Con- 
TBACT— Tbanbfbb   bt   Vendek  — Aoquixs- 

CKNCB. 

The  ^aintiff  consented  to  the  conveyance 
made  by  the  promisee  to  the  defendant. 

[£M.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Dec  Dig.  |  214.*] 

5.  Vendob  and  Pubohabbb  (§  214*)  — Con- 
TBAOT — Conditions  —  Tbansfeb  —  Speoiai. 
Skilx,  in  Vendee. 

The  personal  grounds  urged  as  piednding 
the  promisee  from  selling  are  not  sustained  by 
the  facts,  and  are  not  supported  by  the  terms  of 
the  Code;  the  alleged  special  skill  expected  by 
the  plaintiff  finds  no  supjKirt  tai  law  or  fact. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Dec.  Dig.  |  214.*] 

8.  Pabtnebshjf  (I  53*) — Evidenok  to  Botab- 

USH. 

The  contemplated  partnership  was  not  form- 
ed. It  never  had  any  right  to  any  amount  paid 
by  defendant  on  the  written  agreement  referred 
to  as  the  "Toomer  contract" 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Dec  Dig.  I  53.*] 

7.  Amount  of  Damages. 

The  qaestion  of  damages  raised  not  consld- 
eted  In  this  case. 
(Syllabus  by  the  Court) 

Appeal  from  Twenty-Sixth  Judicial  Dls- 
trlct  Court,  Parish  of  Washington;  Thomas 
Moore  Bums,  Judge. 

Action  by  Daniel  B.  Sheridan  against  Sam- 
uel E.  Reese.  Judgment  for  plaintiff,  and 
defendant  appeals.    Reversed. 

See,  also,  121  La.  226, 46  South.  218. 

Thomas  B.  Salter,  Proitlsa  Bernard  Carter, 
and  Benjamin  Moore  Miller,  for  appellant 
Oayer  &  Ott,  for  appellee. 


BREAUX,  C.  J.  Proceeding  by  injunction, 
plaintiff  seeks  to  hinder  and  st(^  the  defend- 
ant from  felling  and  taking  timber  from  the 
land  he  claims. 

The  statement  of  the  case  begins  with  a 
written  agreement  entered  into  by  plaintiff, 
Sheridan,  with  Judson  R.  Toomer,  in  which 
the  former  sold  the  land  in  question  to  the 
vendee  above  named  for  |20,074.14,  to  be  paid 
on  estimated  stumpage  of  timber  standing  on 
the  land,  at  the  rate  of  |6  per  thousand  feet, 
which  the  buyer  was  to  manufacture  into 
lumber  at  his  sawmill  on  the  land.  This 
price  was  to  be  arrived  at,  and  the  deal  con- 
summated. Immediately  after  the  payment 
Just  stated. 


*FW  other  eases  see  same  toplo  and  secUoo  NUMBER  in  Dec.  &  Am.  Digs.  U07  to  date,  &  Reporter  Indaxaa 
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Tbe  vendee  agreed  to  own  a  aawmlU  on  the 
land,  and  it  waa  further  agreed  that  be 
would  begin  operations  of  the  sawmill  by 
the  Ist  of  June,  1007.  With  this  agreement 
he  complied. 

Toomer  agreed  to  complete  tbe  cutting  and 
manufacture  of  the  timber  within  12  months 
from  the  date  he  would  begin;  and  be  fur- 
ther agreed  to  assign  all  invoices  and  bills 
of  lading,  representing  the  timt)er  cut  from 
the  land,  to  the  bank  of  Frankllnton  for  col- 
lection, and  to  be  credited  to  plaintiff.  The 
mill  on  the  land  was  to  remain  as  a  security 
for  performance  of  the  contract 

The  agreement  was  recorded  in  the  con- 
veyance book  of  the  recorder's  office. 

Toomer,  the  vendee,  assigned  all  of  his 
rights  to  the  defendant  on  the  Sd  day  of 
January,  1908. 

We  pass  for  a  few  moments  to  the  plead- 
ings. We  will  return  to  the  summary  of  the 
facts  later. 

Plaintiff  in  his  petition  for  an  injunction 
alleged  that  on  tbe  3d  day  of  June,  1008,  be 
and  defendant  formed  a  partnership  to  oper- 
ate a  sawmill ;  that  defendant,  Reese,  was  to 
buy  the  sawmill  of  one  Gary,  and  was  to 
saw  the  trees  on  the  same  terms  as  those 
mentioned  in  tbe  Toomer  contract 

Plaintiff  states  that  upon  bis  demanding  a 
statement  which  defendant  had  promised  to 
give  him  be  met  with  a  refusal  from  defend- 
ant ;  that  he  then  informed  defendant  since 
it  was  not  considered  that  there  was  a  part- 
nership, as  he  contended  there  was,  he  must 
stop  cutting  plaintitrs  timber;  that  there- 
after defendant  proposed  to  enter  into  an 
agreement  with  plaintiff,  and,  after  discuss- 
ing the  terms  and  the  conditions,  there  was 
an  agreement  arrived  at  viz.,  it  was  agreed 
that  the  contract  agreed  upon  be  reduced  to 
writing.  Plaintiff  wrote  the  agreement  Reese 
refused  to  sign  it  Plaintiff  then  notified 
defendant  that  be  withdrew  from  all  con- 
tracts between  them. 

Plaintiff  testified  that  defendant  would  not 
discontinue  cutting  timber  on  the  land  In 
question  unless  enjoined ;  that  Reese  claimed 
the  right  to  continue  operations  of  the  saw- 
mill under  the  terms  of  the  agreement  en- 
tered into  t>etween  plaintiff  and  Toomer  in 
April,  1907,  which  the  latter  and  John  H. 
Gary,  plaintiff  said,  attempted  with  bis 
knowledge  to  assign  to  defendant  Reese,  on 
the  6th  of  January,  1908;  that  if,  to  quote 
from  the  petition, 

"anv  valid  assignment  of  said  contract  was 
made,  which  petitioner  denied,  the  same  was 
made  to  the  partnership  which  existed  l)etween 
plaintiff  and  aefendant*^ 

Plaintiff  also  stated  that  If  there  was  an 
agreement  it  had  been  repeatedly  violated, 
because  Toomer  failed  and  neglected  to  be- 
gin operations  by  the  1st  of  June,  1907,  as 
originally  agreed  upon ;  that  he  had  not  com- 
plied with  his  obligation  by  delivering  invoi- 
ces and  bills  of  lading  to  the  bank  for  col- 
lection; that  the  attempted  assignment  was. 


in  itself,  s  violation  of  the  contract  referring, 
as  we  take  it  to  tbe  verbal  agreement  which 
was  to  be  reduced  to  writing,  but  which  de- 
fendant refused  to  sign. 

The  complaint  is  further  that  since  the  at- 
tempted assignment  on  the  3d  day  of  Jan- 
nary,  1908,  although  defendant  has  manu- 
factured and  shipped  a  quantity  of  feet  of 
timber  be  has  never  complied  with  the  stipn- 
lations  of  the  contract  That  In  all  their 
dealings  the  Toomer  contract  was  not  men- 
tioned. Reese  always  proposed  to  transact 
with  him,  plaintiff. 

Plaintiff  then  resorted  to  the  court  for  an 
injunction  and  to  assert  the  right  he  claims. 

The  defense  of  Reese  is  that  be  holds  un- 
der the  Toomer  contract;  that  the  land  and 
timber  were  sold  by  plaintiff  to  Toomer,  in 
April,  1007,  and  by  him,  defendant  they  were 
bought  on  January  1,  1908,  plaintiff  actually 
acting  as  an  Intermediary  and  agent 

Defendant  denies  that  there  ever  was  a 
partnership  entered  into  by  liim  with  plaintUf, 
but  admits  that  there  was  a  tentative  agree- 
ment between  them  to  form  a  partnership  for 
the  manufacture  and  sale  of  lumber — ^plaintiff 
to  furnish  one-fourth  of  the  necessary  funds 
to  oi)erate  the  business,  and  to  receive  one- 
fourth  share  in  the  profits.  He  was  also  to 
receive  one-fourth  of  the  purchase  price  of 
tb^'mill  bought  by  defendant  from  John  H. 
Gary.  That  plaintiff  refused  to  advance  any 
part  of  the  amount  mentioned  above.  That 
in  consequence  the  partnership  fell  of  its  own. 
weight  and  respondent  paid  the  full  price  for 
the  mill,  and  furnished  all  funds  for  operat- 
ing expenses. 

The  defendant's  further  contention  is  that 
he  has  paid  plaintiff  for  all  the  lumber  cut 
and  shipped  under  tbe  Toomer  contract  and 
that  be  has  complied  with  the  terms  and  con- 
ditions of  this  contract;  tliat  the  assignment 
was  not  made  by  Toomer  to  the  partnership, 
as  contended  by  plaintiff,  but  to  him,  defend- 
ant; that  the  plaintiff  received  payment  for 
all  the  timber  cut  and  shipped  at  the  rate 
stipulated. 

Defendant  claims  damages  in  the  sum  of 
$5,225. 

Issue  having  been  Joined,  as  shown  by  these 
pleadings,  testimony  was  taken. 

We  applied  ourselves  to  making  a  summary 
of  the  facts,  as  we  above  said  we  would. 

Plaintiff  testified  that  it  was  agreed  to 
form  a  partnership  between  him  and  the  de- 
fendant 

It  happened  that  on  January  3,  1008,  he 
was  at  Rio  station,  where  the  mill  subse- 
quently bought  by  defendant  is  located.  On 
l^at  day  defendant  met  plaintiff. 

Before  that  time — ^that  Is,  on  tbe  5th  of 
April,  1907 — tbe  plaintiff  had  entered  into 
the  Toomer  agreement  as  before  stated. 

Plaintiff  was  Interested  in  pine  lands  as  an 
owner,  and  defendant  wished  to  buy  a  place 
to  locate  a  sawmill. 

Very  soon  after  meeting,  they  l>egan  talk- 
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lug  sbont  a  mOI  location.  Tbey  went  over 
the  gronnds  at  some  length,  even  stepped  over 
to  the  Bawmill  property  of  John  H.  G^ry,  who 
was  working  under  the  Toomer  agreement 
and  sawing  the  timber  conditionally  trans- 
ferred by  plaintiff  to  Toomer. 

The  parties,  plaintiff  and  defendant, 
thonght,  as  we  Infer,  that  the  mill  operations 
at  the  Gary  mill  would  pave  the  way  to  form- 
ing a  contract  of  partnership. 

In  addition,  a  sale  was  spoken  of;  plain- 
tiff said  to  the  defendant  that  the  Toomer 
contract  was  In  the  way  of  bis  selling. 

No  Contract  of  Partnership  was  Signed. 

The  defendant  testified  that  he  had  not 
signed  and  had  not  undertaken  to  carry  ont 
the  terms  and  agreement  of  the  contemplated 
partnership  because  plaintiff  had  not  per- 
formed bis  part  of  the  agreement;  that  he 
was  to  furnish  cash  to  effect  the  purchase  of 
the  Gary  mill,  and  was  to  perform  other  con- 
ditions of  minor  importance.  This  he  failed 
to  do.    Defendant  bought  the  mill. 

Whatever  there  may  have  been  connected 
with  this  embryo  partnership,  It  never  was 
considered  as  a  concluded  contract  Nothing 
ever  came  of  this  partnership;  plaintiff  and 
defendant  disagreed  about  1^  and  nothing 
was  done. 

Plaintiff  testified  as  to  his  understanding 
of  the  agreement  to  form  a  partnership,  and 
defendant  as  to  his.  The  result  was  con- 
flicting testimony  which  proves  nothing,  be- 
ing testimony  of  parties  to  the  suit  of  abont 
equal  standing,  so  far  as  we  know.  Besides, 
the  agreement  was  that  the  contract  of  par^ 
nership  would  be  written.  This  was  In  its 
nature  a  condition  precedent  without  which 
there  conld  be  no  partnership. 

Onr  only  reasons  for  referring  to  this  con- 
templated partnership  Is  that  the  plaintiff's 
contention  that,  if  he  seemingly  sanctioned 
the  sawmill  operations  by  defendant  under 
the  Toomer  agreement,  it  was  not  that  he 
thought  that  the  defendant  was  carrying  oat 
the  terms  and  conditions  of  the  Toomer  con- 
tract, bat  because,  as  be  thought,  the  de- 
fendant was  bis  partner,  and  that.  In  account- 
ing as  be  did,  he  had  reason  to  believe  that 
the  work  was  done  under  the  partnership, 
and  not  under  the  Toomer  agreement;  that 
he  received  the  amount  paid  for  account  of 
the  partnership. 

As  there  was  no  partnership,  the  credit 
which  the  plaintiff  seeks  to  give  to  It  In- 
stead of  to  the  Toomer  contract  can  be  of  no 
avail  In  this  suit  He  could  not  place  the 
amoant  to  the  credit  of  a  nonexlstlng  part- 
nership. The  fact  Is  that  there  was  no  part- 
aership,  not  even  In  name. 

Ttie  Agreement  of  the  Toomer  Contract 

Tliat  presents  the  serious  Issue  of  the  case. 

The  original  contract  with  Toomer,  the 
tontract  assigned,  was  as  complete  as  such  a 
contract  could  be  made.  It  contains  all  the 
essentials  of  a  sale,  except  that  It  was  agreed 
that  the  deed  itself  would  be  signed  after 


payment  of  the  price  The  defendant  realiz- 
ing, ];>erhaps,  that  he  must  husUe  In  order  to 
be  equal  to  the  performance  of  his  part  of 
the  contract  seems  to  have  been  anxiously 
active  to  unload  the  weight  of  his  obligation. 
He,  with  the  consent  of  plaintiff,  sold  his 
right  under  the  contract  to  John  H.  Gary, 
who  constructed  a  sawmill  to  the  end  of 
carrying  oat  the  agreement  under  the  Too- 
mer contract  The  contract  transferred  was 
a  complete  promise  to  sell.  It  was  a  strong 
and  positive  promise  to  sell.  The  property 
had  been  delivered  to  the  promisee,  and  it 
remained  for  him  to  operate  the  mill  under 
Its  terms  and  conditions.  There  was  a  com- 
plete agreement;  object  and  price  were  clear- 
ly stated,  and  the  defendant,  as  well  as  his 
predecessor,  from  all  appearances  endeavored 
to  earn  the  price  in  accordance  with  the 
agreement 

It  fell  squarely  within  the  terms  of  article 
2462  of  the  Civil  Code  relating  to  a  promise 
to  sell.  The  promise  to  sell  had  been  clearly 
given  by  the  plaintiff,  and  had  been  clearly 
accepted  by  the  defendant's  predecessor  In 
right 

The  next  proposition  for  discussion  Is 
whether  the  promisee,  Toomer,  had  the  right 
to  assign  his  contract  although  plaintiff  did 
not  sign  the  written  agreement 

In  our  opinion,  Toomer  had  acquired  a 
right  which  he  could  assign.  He,  as  before 
stated,  assigned  his  right  under  the  agree- 
ment to  John  H.  Gary,  who  became  subro- 
gated to  It  with  the  sanction  of  plaintiff. 

PlalntifTs  assent  Is  mentioned  In  the  tes- 
timony as  a  "itermlsslon";  that  the  plaintiff 
had  given  his  "permission." 

Plaintiff  consented  to  the  assignment 
whether  called  assent  iiermlsslon,  or  sanc- 
tion. The  evidence  on  this  point  leads  to 
that  Inevitable  conclusion. 

We  quote  from  the  testimony  of  plaintiff 
on  this  point: 

"Some  time  in  August  if  I  remember  right, 
Mr.  Toomer  came  to  me  and  said  that  he  wanted 
to  sell  the  mill  to  Mr.  GaiT,  and  asked  me  if  It 
would  be  satisfactory  if  tii.  Gary  should  take 
the  contract  The  mill  then  was  finished  and 
completed,  and  he,  Gary,  operated  a  while  sup- 
poring  to  be  under  the  contract 

"Qi.  ^th  yoar  permission  t 

"A.  Tes,  sir." 

On  the  3d  of  January,  Toomer  sold  and 
transferred  all  their  rights  under  the  Toomer 
contract  to  defendant 

Plaintiff  states  as  a  witness  that  he  talked 
"the  matter"  over  with  defendant  as  to  how 
the  contract  was  to  be  drawn. 

We  quote  from  the  testimony: 

"Q.  Mr.  Sheridan,  when  this  contract  or  as- 
signment from  Mr.  Toomer  and  Mr.  Gary  to 
Samuel  E.  Reese  was  drawn  and  signed  on  the 
31st  day  of  January,  were  you  present? 

"A.  No,  sir,  I  was  not 

"Q.  Were  yon  present  at  the  beginning  of  the 
contract? 

"A.  I  did  not  think  the  contract  was  started. 
I  was  there  and  talked  the  matter  over  with 
Dr.  Reese  as  to  how  the  contract  was  to  be 
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drawn  with  Tooloer  and  Obit  ;  there  waa  noth- 
ing aaid  about  the  timber  contract,  or  transfer 
dflier." 

There  was  only  one  transfer  made.  It 
Included  all  the  rights,  whatever  they  were, 
under  the  original  contract  It  must  have 
Included  timber  and  "transfer"  as  well. 

Defendant  fnlly  confirms  the  statement  of 
plaintiff,  and  expressly  states  that  plaintiff 
made  the  contract  with  Toomer  and  Gary  for 
Mm. 

Plaintiff  before  the  aatlgnment  said  that 
he  would  not  consent  to  let  the  work  be  done 
imder  the  Toomer  'contract  unless  the  de- 
fendant bought  the  Gary  mllL  • 

To  comply  with  this  condition,  the  defend- 
ant bought  the  mill,  and  about  the  same  time 
bought  sudi  right  as  Toomer  and  Gary  had. 

Another  of  plaintiff's  grounds  against  the 
ralidity  of  the  assignment  is  that  the  con- 
tract between  him  and  Toomer  was  personal, 
and  be  se^s  to  bring  it  within  the  proTislona 
of  article  18S7  of  the  Civil  Code. 

He  thought,  as  testified  to  by  him,  that 
Toomer  had  special  skill  and  ability  to  per- 
form his  part  of  the  contract 

The  weak  point,  as  relates  to  a  question 
of  fact  here,  is  that  plaintiff  bad  given  his 
consent  to  Toomv  to  asulgn  the  contract 
to  Gary,  and  that  in  consequence  he  Is  not 
in  a  position  to  Invoke  the  cited  article 
supra. 

There  are  letters  in  the  record  of  a  date 
subsequent  to  the  assignment  in  which  plain- 
tiff inquires  about  defendant's  bustnees,  and 
In  one  of  these  letters  he  somewhat  insist- 
ently asked  for  the  remittance  by  defendant 
of  amount  due  on  stumpage  under  the  Too- 
mer contract  Another  request  to  remit 
stumpage  was  made  as  late  as  February  1, 
1906,  a  month  less  than  two  days  after  the 
date  of  the  assignment  on  January  3d. 

It  was  plaintiff  who  advised  defendant  to 
buy  the  Gary  mill  to  the  end  of  sawing  the 
timber  that  the  first  assignee  had  promised 
to  saw  under  the  Toomer  contract 

The  mill  had  been  put  up  mainly  to  cut 
plaintUTs  timber. 

Plaintiff  accepted  the  benefit  the  contract 
afforded.  He  must  be  held  bound  by  it 
Moorman  v.  Lumber  Company,  118  lA.  429, 
87  South.  17. 

Both  plaintiff  and  defendant  offered  parol 
testimony,  and  the  Issues  took  such  a  turn 
while  the  witnesses  were  testifying  that 
there  is  scant  ground  for  holding  that  the  vei^ 
bal  testimony  should  not  have  been  admitted. 
But  even  if,  technically  speaking,  parol  tes- 
timony (and  that  Is  not  manifest)  was  not 
admissible,  the  defendant  having  gone  into 
possession  of  the  property,  and  was  Invoking 
under  the  terms  of  his  contract,  parol  testi- 
mony was  admissible  to  the  extent  admitted. 

Now  as  to  damages:  The  defendant  In  ef- 
fect concedes  that  his  proof  is  not  in  all  re- 
spects as  complete  as  it  should  have  been. 


He  asks,  after  allowing  damages  proven, 
that  his  right  be  reserved  him  to  claim  fur- 
ther damages. 

Damages  vd  non  should  not  be  tried  piece- 
meal. 

We,  therefore,  wUl  reserve  to  defendant 
the  right  to  claim  and  prove  such  damages  as 
be  may  have  suffered. 

The  law  and  the  evidence  considered,  it  is 
(»tlered,  adjudged,  and  decreed  that  plain- 
tUTs demand  is  rejected  and  his  injunction 
dissolved  in  both  courts. 

It  is  further  ordered,  adjudged,  and  de- 
creed that  defendant's  right  to  sue  for  and 
recover  such  damages  as  he  may  be  entitled 
to  be  reserved. 


(m  La.  lOBS) 
No.  17,018. 
FIDELITT  &  DEPOSIT  00.  OF  HART- 
LAND  V.  NBBLT. 
(Supreme  Ooort  of  Louisiana.     Feb.  1,  1909.) 

JUDomiiT  (I  670*)— Res  Judicata. 

Where  the  judgment  dismissing  an  action 
was  rendered  pursuant  to  a  compromise,  but 
plaintiff  did  not  understand  that  he  was  com- 
promising his  claim  against  one  of  the  defend- 
ants, while  the  other  parties  understood  differ^ 
ently,  and  such  defendant  paid  to  plaintiff  a 
part  of  the  money  to  be  paid  under  the  com- 
promise, the  Jadgment,  until  set  aside  in  a  vmp- 

idaintiS 


er  action,  was  res  judicata  as  between 
and  such  defendant 


Judgmu 
{  570.»] 


Cent  Dig.  ti  1029-1045;   Dec.  Dig. 

Appeal  from  Fifteenth  Judicial  District 
Court  Parish  of  Calcasieu ;  Edmund  Dennis 
Miller,  Judge. 

Action  by  the  Fidelity  &  Deposit  Company 
of  Maryland  against  M.  A.  Ne^.  From  a 
Judgment  for  defendant,  plaintiff  appeals. 
Affirmed. 

Williams  A  Williams,  for  appellant  Mc- 
Coy, Moss  &  Knox  (Wilbur  F.  Browder,  of 
counsel),  for  appellee. 

PROVOSTT,  J.  Defendant  was  sheriff  of 
Logan  county,  Ky.,  in  the  years  1898  to  1901, 
inclusive,  and  the  plaintiff  company  was  sure- 
ty on  his  official  bond.  In  August,  1901,  he 
furnished  to  plaintiff  an  indemnity  bond  of 
$25,000,  signed  by  25  sureties  or  indemnitors. 
In  February,  1906,  the  coimty  obtained  Judg- 
ment against  the  plaintiff  company  for  917,- 
617.22  for  taxes  and  penalties  which  he  had 
failed  to  collect,  and  the  company  at  once 
paid  the  Judgment.  A  few  days  thereafter 
some  of  the  sureties,  or  Indemnitors,  on  the 
indemnity  bond  brought  suit  to  have  the  In- 
demnity bond  annulled,  and  in  the  alterna- 
tive to  have  the  liability  thereunder  restrict- 
ed to  those  of  the  uncollected  taxes  wblcli 
had  fallen  due  subsequently  to  the  date  of 
the  bond.  What  this  restricted  ilabilitr 
would  have  amounted  to,  the  record  does  not 
show.     For  the  entire  year  1901  the  uncol- 
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lected  taxes  amounted  to  $6,808.23.  To  that 
suit  the  plaintiff  company,  the  defendant, 
Neely,  and  the  co-snretles  or  co-lndemnltors, 
were  made  parties  defendant  The  comiMiny 
added  to  its  answer  In  that  anit  a  cross-peti- 
tion In  which  It  asked  for  Judgment  against 
the  indemnlton  and  Neely  for  the  amount  of 
the  said  Judgment  which  It  had  paid,  plus 
sundry  other  soma,  the  whole  amounting  to 
121,353.11.  The  defendant,  Neely,  could  not 
be  cited  In  that  suit,  as  he  had  already  re- 
moTed  to  this  state,  but  he  volnntarily  enter- 
ed his  appearance  both  to  the  main  suit  and 
to  the  cross-petition,  and  waived  service  of 
the  two  petitions.  The  suit  terminated  In  a 
compromise,  to  evidence  which  the  following 
Instrument  was  executed : 

"(TripUcate.) 

"Received  of  J.  I*  Simmons,  R.  W.  Newman, 
T.  L.  Hardy,  Wilbur  T.  Browder,  M.  E.  Alder- 
•OD.  T.  J.  Woodward,  Chas.  B.  Bates,  admin- 
tetrator  of  A.  E.  Griffith,  deceased,  M.  A.  Neely, 
W.  M.  Blakey,  representing  the  heirs  at  law  of 
Geo.  T.  Blakey,  deceased,  G.  W.  Richardson,  J. 
8.  Smith,  M,  I*  Fngate,  I.  G.  Mason,  .T.  W. 
Dickason,  Vliigll  Bailey,  G.  Wash  Bailey,  Hiram 
Bailey,  El  S.  Oooper,  J.  C  Browder,  H.  Bris- 
ter,  D.  B.  Hardy,  &  J.  W.  Simmons,  the  sum 
of  eight  thoosand  dollars  (S.000.00)  in  full  set- 
tlement, discharge  and  satisfaction  of  the  claim 
or  claims  and  demands  sued  on  by  the  I<MdeIity 
i  Deposit  Company  of  Maryland  in  equity  ac- 
tion #3,63S  now  pending  in  the  Logan  circuit 
oonrt  at  Rusaellville,  Ky..  wherein  I.  G.  Mason 
is  plaintiff  and  Fidelity  &  Deposit  Company  of 
Maryland  et  al.  are  defendants.  The  claim,  or 
claims  sued  on  in  said  action  are  set  out  in 
the  answer  and  cross-petition  of  the  said  Fidel- 
ity &  Deposit  Companv  of  Maryland  filed  in 
said  equitable  action  and  all  of  said  claims  arise 
out  of  the  indemnifying  bond  executed  to  the  Fi- 
delity &  Deposit  Company  of  Maryland  of  the 
3rd  day  of  August,  1901,  by  the  parties  to  whom 
this  receipt  is  now  executed  In  connection  with 
A.  S.  Davis,  Sam  Hooker,  Joe  Hardy  and  J.  I. 
Oooper.  Tlie  last  four  named  obligors  do  not 
pay  any  part  of  the  amount  hereinabove  enu- 
merated as  having  paid  same.  The  action  of  I. 
G.  Mason,  Plaintiff,  v.  EMdelity  &  Deposit  Com- 
pany of  Maryland  et  al..  Defendants,  above  re- 
ferred to  is  to  be  dismissed  settled  at  cost  of 
Blaintiff  and  the  21  defendants  above  named  as 
aving  paid  the  $8,000.00. 

"ESxecnted  in  triplicate,  this  the  18th  day  of 
May,  190a 

"Fidelity  &  Deposit  Company  of  Maryland, 
"[Signed]  By  Falrleigh,  Straus  &  Fairleigh, 

"Attorneys." 

One  of  ^e  originals  of  this  Instrument  was 
transmitted  to  the  home  office  of  the  plaintiff 
oonqwny. 

Thereafter,  on  the  Joint  motion  of  Neely 
and  the  indemnitors,  and  on  presentation  of 
said  document  to  the  court.  Judgment  was 
rendered  dismissing  the  main  suit  and  also 
the  cross-demand  of  the  plaintiff  company  as 
having  been  settled  In  full.  That  Judgment 
Is  to-day  In  fnU  force  and  effect. 

In  the  Instant  suit,  the  plaintiff  company 
demnnds  of  the  defendant  the  same  $17,617.- 
22  demanded  in  that  snit  The  defendant 
pleads  the  said  compromise  In  bar,  and  the 
said  Judgment  as  res  Judicata. 

The  plaintiff  company  replies  that  the 
compromise  was  with  the  Indemnitors  alone, 
and  not  with  the  defendant,  Neely ;  that  the 


attorney  through  whom  It  was  made  had  no 
authority  to  compromise  wtth  Neely;  that 
the  fact  of  Neely's  name  having  been  Includ- 
ed In  the  foregoing  receipt  was  not  known 
until  advice  to  that  ^ect  came  from  the 
Louisiana  counsel  employed  to  bring  the  pres- 
ent suit 

This  replication  is  borne  out  by  the  testi- 
mony of  the  local  attorney  who  represented 
the  plaintiff  company  In  making  the  compro- 
mise and  who  signed  the  foregoing  Instru- 
ment and  also  by  the  testimony  of  the  vice 
president  of  the  plaintiff  company,  who  acted 
for  it  In  the  matter  at  the  home  office.  On 
the  other  hand,  the  attorney  who  represented 
Neely  in  the  suit  and  who  represented  Nee- 
ly and  the  indemnitors  In  making  the  coni- 
promise  testifies  that  the  compromise  was  In- 
tended to  Include  Neely.  The  authority  of 
plaintiff's  attorney  to  make  the  compromise 
resulted  from,  and  is  contained  In,  an  extend- 
ed correspondence  covering  a  period  of  over 
six  months  between  the  said  local  counsel 
and  the  plaintiff  company.  In  this  corres- 
pondence there  is  nothing  said  expressly  about 
compromise  with  Neely,  and  there  are  some 
expi-esslons  which  might  lead  one  to  believe 
that  the  plaintiff  company  was  under  the  Im- 
pression that  the  suit  was  against  the  Indem- 
nitors alone,  and  that  the  proposed  compro- 
mise was  to  be  with  them  alone.  But  the 
plaintiff  company  and  its  local  attorney 
could  not  bat  have  known  that  Neely  was  a 
party  to  the  suit  and  that  what  was  propos- 
ed to  be  compromised  was  the  salt,  1.  e.,  the 
entire  suit  Again,  it  would  be  strange  If 
they  should  not  have  noticed  that  the  instru- 
ment drawn  up  to  evidence  the  compromise 
included  Neely;  included  him  not  only  by 
name,  but  by  necessary  Implication  as  one  of 
the  22  persons  who  fui'ulBhed  the  money  for 
the  compromise.  As  a  matter  of  fact,  one- 
fourth  of  the  sum  was  contributed  by  Neely. 

We  need  not,  however,  pass  upon  these  is- 
sues of  fact,  for,  granting  that  the  lawyer 
who  represented  the  plaintiff  company  In 
making  the  compromise  had  no  authority  to 
compromise  with  Neely,  and  granting  that 
he  did  not  understand  he  was  doing  so,  the 
fact  remains  that  the  person  who  represent- 
ed the  other  parties  to  the  compromise  un- 
derstood differently,  and  that,  as  a  matter 
of  fact,  one-fourth  of  the  money  paid  by  vir- 
tue of  the  compromise  was  paid  by  Neely; 
so  that  the  most  that  the  plaintiff  company 
could  say  would  be  that  there  bad  been  a 
misunderstanding,  and,  therefore,  no  compro- 
mise; and  the  most  the  plaintiff  company 
could  ask  would  be  that  the  so-called  compro- 
mise be  set  aside  and  things  restored  to  their 
original  position;  and  this  the  plaintiff  Is 
not  asking.  In  fact,  non  constat  that  plain- 
tiff would  be  willing  to  restore  the  status  quo 
ante. 

Furthermore,  the  demand  of  the  plaintiff 
company  against  Neely  In  its  cro88-i)etition  In 
the  indemnitors'  suit  having  been  the  same 
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aa  In  the  Instant  salt,  and  Neely  having  pnt 
In  an  appearance  to  that  suit,  the  Jndgment 
In  that  salt,  nntll  set  aside  in  a  proper  action, 
mnst,  as  a  matter  of  coarse,  be  held  to  be 
res  judicata  of  the  present  suit. 
Judgment  affirmed. 


(112  La.  IMO) 

No.  17.183. 

TEIaL  t.  SBNAO  et  al. 

(Supreme  C!oart  of  Louisiana.     Fell.  1,  1909.) 

1.  Absentees  (J  5*)— Cubatoe  Ad  Hoc. 

In  partition  proceedings,  the  curator  ad  hoc 
has  the  authority  of  a  general  curator.  He  rep- 
resents the  absentee  if  alive,  and  represents  the 
interest  of  the  absentee  in  the  property  if  he 
has  departed  this  life. 

(Ed.  Note.— For  other  cases,  see  Absentees, 
Cent.  Dig.  §§  6,  7 ;   Dec.  Dig.  §  5.*] 

2.  Pabtitioh  (8  10*)  — Natubb  of  Pbooeed- 

INOS. 

The  proceedings  are  in  rem. 
[Ed.    Note.— For  other  cases,   see   Partition, 
Cent.  Dig.  i  33 ;   Dec  Dig.  §  10.*] 

3.  Absentees  (§8  2,  7*)— Meaning  or  Tebm— 
Partition— Jurisdiction. 

The  court  bad  jurisdiction.  The  proceed- 
ings are  not  null  and  void.  The  purchasers  were 
innocent  third  persons. 

[Ed.  Note. — For  other  cases,  see  Absentees, 
Cent.  Dig.  88  1.  14 ;   Dec.  Dig.  88  2,  7.»] 

4.  Cobpobations  (8  122*)— Judiciai,  Sale  of 
Stock  —  Effect  —  LiABiLiTT  of  Cobpoba- 

TIOR. 

The  company  in  which  the  de  cujus  had 
stock  was  not  responsible  for  the  stock,  and 
could  not  be  sued  for  its  delivery,  as  it  was  not 
in  possession  of  the  stock. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  8  533 ;  Dec  Dig.  1 122.*] 

Land,  J.,  dissenting. 
(Syllabns  by  the  Court) 

Appeal  from  Civil  District  0>nrt,  Parish  of 
Orleans;  Thomas  C.  W.  Ellis,  Judge. 

Action  by  Catherine  Tell  against  Emlle 
Senac  and  others.  Judgment  for  defendants, 
and  plaintiff  appeals.    Affirmed. 

See,  also,  121  La.  534,  46  South.  61& 

Benjamin  Rice  Forman,  for  appellant 
Buck,  Walshe  &  Buck,  for  appellee  New  Or- 
leans Gaslight  Co. 

BREAUX,  C.  J.  The  case  Is  before  as  on 
appeal  from  a  judgment  dismissing  the  suit 
on  the  ground  pleaded;  that  plaintiff  has  no 
ground  of  action. 

The  suit  was  Instituted  to  the  end  of  an- 
nulling a  judgment  of  partition  and  setting 
aside  proceedings  in  partition. 

The  facts  of  the  case  are:  That  Dominique 
Verges  departed  this  life  testate  in  the  year 
1887. 

His  will  was  probated  In  1888. 

He  left  a  piece  of  real  estate  and  50  shares 
of  stock  of  the  New  Orleans  Gaslight  Com- 
pany to  be  divided  in  equal  parts  among  six 
legatees,   five  residing  In   France,   and  one. 


Marie  Verges,  wife  of  David  Klein,  an  ab- 
sentee. 

They  went  Into  possession  under  a  jadg>- 
ment  of  the  civil  district  court  for  the  city. 

When  the  suit  for  a  partition  was  brought 
the  late  Mrs.  Klein,  one  of  the  heirs,  was 
dead.  Plaintiff  Is  her  sole  belr.  Mrs.  Klein, 
the  mother,  had  been  a  resident  of  Galves- 
ton, Tex.,  to  the  date  of  her  death,  and  plain- 
tiff, Mrs.  Tell,  the  daughter,  was  a  resident 
of  the  same  place. 

Mr.  Jerome  Meunier,  an  attorney  at  law, 
was  appointed  to  represent  the  alleged  ab- 
sent defendant  (in  the  partition  proceedings 
assailed),  the  said  Marie  Verges  (Mrs.  Klein), 
who  had  departed  this  life. 

Mr.  G.  Tujaque,  who  was  absentee's  agent 
to  accept  the  legacy,  wrote  to  and  addressed 
his  letter  to  Mrs.  Klein  at  Galveston,  aa 
stated  by  him  as  a  witness  In  the  partition 
proceedings.  He  received  no  answer.  Ho 
did  not  know  where  she  was. 

This  suit  by  Mrs.  TeU,  plaintiff,  was  filed 
over  a  year  after  the  judgment  for  a  parti- 
tion had  been  rendered,  and  the  real  estate 
and  shares  of  the  gas  stock  sold  to  third 
persons  at  public  auction.  The  stock  was 
transferred,  and  the  title  to  the  property  was 
delivered  to  the  buyer. 

She  prays  to  be  decreed  the  owner  of  an 
undivided  one-quarter  of  the  property  men- 
tioned In  the  Inventory  of  Dominique  Verges, 
referred  to  as  having  been  bequeathed  to 
Marie  Verges,  tbe  wife  of  David  Klein,  and. 
In  the  alternative: 

"If  it  be  proved  that  the  said  Marie  Verges 
left  by  will  property  of  which  she  died  possess- 
ed to  any  other  person,  that,  in  that  event,  your 
petitioner  l>e  decreed  to  be  her  forced  heir,  and 
as  such  entitled  to  one-third  of  the  said  one- 
fourth  of  said  snccession,  and  tbe  said  jude- 
ment  decreeing  a  sale  of  said  property  of  Feb- 
ruary 8,  1906,  be  decreed  null  ana  void." 

The  petitioner  must  have  had  some  cause 
to  think  that  her  mother  had  left  a  will,  and 
that  in  that  event  her  share  by  the  terms  of 
the  will  was  one-third;  hence  the  prayer  In 
the  alternative. 

Joseph  C.  Boylan,  in  possession  of  tbe 
land,  and  tbe  gas  company,  were  cited  as  de- 
fendants. 

We  find  no  difllculty  In  holding: 

An  absentee  who  Is  a  Joint  owner  of  real 
property  may  be  made  a  party  In  partition 
of  the  property  by  substituted  service. 

The  curator  ad  hoc  represented  the  ab- 
sentee. This  does  not  directly  give  rise  to 
the  controversy  here. 

Plaintiff  seeks  to  treat  the  judgement  and 
the  sale  in  these  partition  proceedings  as 
absolute  nallltles  on  the  ground  that  the  ab- 
sentee was  dead  at  the  date  that  tbe  Judg- 
ment was  rendered  and  the  sale  made. 

Partition  proceedings  are  in  rem.  Laugh- 
lln  T.  Ice  (Company,  35  Ia.  Ann.  1184;  Wan- 
stei  V.  Landry,  39  La.  Ann.  812,  1  South. 
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Tb«  dedsions  of  the  federal  Supreme  Conrt 
are  cited  in  support  of  plalntitTs  contention 
that  the  anbstitnted  service  was  Toid. 

The  leading  case  la  Pennoyer  t.  NetT,  9C 
U.  S.  714.  24  L.  Ed.  6C6. 

The  proceedings  In  the  Just  dted  case  were 
in  personam,  and  for  that  reason  the  dedalon 
is  not  pertinent 

The  other  decisions  cited  are  equally  In 
personam,  in  great  part  at  least 

Proceedings  for  a  partition  are  special  un- 
der the  laws  of  this  state,  and  Jurisprudence 
must  necessarily  be  of  that  character. 

The  curator  represents  the  absentee  as  re- 
lates to  the  real  estate  as  fully  as  If  he  were 
a  general  curator. 

In  the  first  article  of  the  Code  of  Practice 
on  the  subject  provision  is  made  for  the  ap- 
pointment of  a  general  curator,  and  in  the 
article  following  a  special  curator  Is  Intrust- 
ed with  similar  functions  to  the  extent  that 
he  is  a  special  curator.  C!ode  Prac.  Arts.  963, 
964. 

The  Civil  Code  contains  similar  provisions 
to  the  end  that  the  absentee  be  represented 
on  his  return  or  on  his  claiming  the  property, 
or,  in  the  event  of  his  never  returning,  be- 
cause of  his  death  or  for  any  other  cause. 
Bev.  Civ.  Code,  art  47. 

The  curator  continues  to  represent  the 
property  after  the  death  of  the  absent  owner 
until  the  heir  asks  to  be  placed  In  provision- 
al possession  contradictorily  with  the  curator. 
The  will  also  Is  probated  contradictorily 
with  the  curator.  Civ.  Code,  art  62.  The 
dissolution  of  the  community  also  is  con- 
tradictorily with  him,  if  there  is  such  a  com- 
munity.   Civ.  Code,  arts.  65,  68,  72,  73. 

The  curators  may  bring  an  action  in  their 
own  names  without  having  to  mention  the 
names  of  the  heirs  they  represent  because 
it  is  often  uncertain  whether  such  heirs  ex- 
ist and  their  names  are  generally  unlmown. 

The  word  "absentee"  has  a  broad  meaning. 
One  of  the  meanings  is  according  to  1  Toul- 
Uer,  p.  247,  No.  381: 

"Hioae  of  whom  little  or  nothing  may.  be 
known.    Tbtj  may  be  dead." 

The  special  curator,  having  the  same  an-, 
thority  as  the  general  curator  under  the  ar^ 
tides  cited,  represents  the  absentee's  inter- 
ests in  property,  although  his  principal,  the 
absentee,   is  dead. 

We  considered  for  a  moment  the  practical 
effect  of  partition  proceedings. 

The  property  is  sold  at  public  auction. 
The  proceedings  are  regular.  No  one  knows 
that  the  absertee  is  dead.  An  innocent  third 
person  buys  the  property  and  pays  the  price. 

He  is  entitled  to  protection  under  the  law 
which  provides  that  he  has  no  reason  to  be 
coacemed  about  Irregularities  not  apparent. 

Despite  this,  were  we  to  maintain  plain- 
tiff in  his  demand,  the  absentee  would  be 
privileged  to  consider  all  that  has  been  done 
In  his  name  as  absolutely  null. 

This  cannot  be  done.  We  will  go  one  step 
further,  and  hold  that,  while  she  may  claim 
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from  her  coheirs  her  share,  she  has  no  right 
to  the  property  sold  to  effect  a  partition. 

This  was  substantially  the  view  expressed 
In  Crawford  v.  Blnion,  46  La.  Ann.  1261. 
15  South.  693;  Hansell  v.  Hansell,  44  La. 
Ann.  549,  10  South.  941;  Covas  v.  Bertoulln, 
44  La.  Ann.  683,  11  South.  143;  Win  v.  Dick- 
son, 15  La.  Ann.  273. 

If  any  other  view  were  taken,  it  would 
become  necessary  in  partition  proceeding^ 
to  prove  that  the  absentee  Is  not  dead. 

In  a  decision  of  this  court  rendered  yeam 
ago,  the  court  of  probates  appointed  a  cu- 
rator ad  hoc.  Suit  for  a  partition  was 
brought  contradictorily  with  him.  The  prop- 
erty was  sold.  The  sale  was  attacked  on 
the  ground  that  the  necessary  parties  were 
not  before  the  court  In  the  partition  proceed- 
ings. The  court  held  that  the  proceedings 
were  not  absolutely  null,  maintained  the  plea 
of  prescription,  a  decision  that  could  not 
have  been  rendered  If  some  effect  had  not 
been  given  to  the  appointment  although  the 
curator  ad  hoc  was  not  appointed  to  repre- 
sent one  branch  of  the  absent  heirs  eo 
nomine. 

We  agree  with  our  learned  Brother  of  the 
district  court  in  the  following  from  hl» 
thoroughly  prepared  opinion,  copied  by  ap- 
pellee in  his  brief: 

"Plaintiff  has  no  right  to  daim  the  pro;^ 
erty  which  was  sold  to  effect  a  partition" — 
citing  Rev.  Civ.  Code,  art  56;  Code  Prac.  art 
111;  Rev.  Civ.  Code,  arts.  76,  76,  77.  1315, 
1399;  Crawford  v.  Blnion,  46  La.  Ann.  1261, 
15  South.  693;  Hansell  v.  Hansell,  44  La. 
Ann.  549,  10  South.  941 ;  Covas  v.  Bertoulln. 
44  La.  Ann.  683,  11  South.  143;  Win  v. 
Dickson,  16  La.  Ann.  273 — and  in  the  further 
statement  in  substance,  she  may  have  the 
right  of  an  action  against  her  coheirs. 

The  French  commentator  has  expressed 
similar  opinions.  There  is  a  corresponding 
article  in  our  Code  to  article  S40  of  the 
French  Code.  See  10  Laurent  p.  280,  verbis 
"Du  Partage." 

It  is  to  the  interest  of  the  state  that  prop- 
erty be  owned  by  those  who  take  a  snfiScient 
Interest  to  look  after  it  themselves  or  ap- 
point agents  to  represent  them. 

For  any  owner  to  remain  Indifferent  while 
property  is  of  little  value,  allow  it  to  pass 
into  other  hands  In  partition  proceedings, 
and,  after  it  is  discovered  that  it  has  en- 
hanced in  value,  sue  for  the  property  as  if 
no  disposition  whatever  had  been  made  of  it 
Ignoring  the  price  that  has  been  paid  for  it 
are  not  entirely  right  things  to  do. 

The  hdr  and  Joint  owner  knows,  or 
should  be  held  to  know,  that  his  coheir 
or  Joint  owner  has  a  right  to  a  partition 
and  that  the  state  can  enact  laws  the  effed 
of  which  will  require  owners  to  pay  some 
little  attention  to  their  property  within  her 
Ihnits. 

As  relates  to  the  gas  stock  cold  at  the 
sale  for  a  partition,  the  gas  company,  made 
defendant,    and    from    whom    plaintiff    asks 
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delivery  and  restitution  of  this  stock,  Is  not 
the  owner;  therefore  cannot  be  condemned  as 
If  it  were  the  owner. 

For  reasons  assigned,  the  Judgment  of  the 
district  court  is  affirmed. 

LAND,  J.  (dissenting).  The  plaintiff  sues 
as  forced  heir  of  her  deceased  mother, 
Mrs.  Marie  Klein,  born  Verges,  late  of  Gal- 
veston, Tex.,  to  annul  a  Judgment  of  parti- 
tion rendered  In  the  suit  of  Emile  Senac  et 
al.  V.  Marie  Verges,  Wife  of  David  Klein, 
civil  district  court,  parish  of  Orleans,  In 
February,  1905,  and  to  recover  the  undivided 
sixth  interest  of  the  said  Mrs.  Marie  Klein 
in  and  to  certain  real  estate  and  shares  of 
stock  of  the  New  Orleans  Gaslight  Company 
sold  pursuant  to  said  Judgment  for  the  pur- 
poses of  elTecting  a  partition  between  the 
universal  legatees  of  Dominique  Verges.  The 
grounds  of  nullity  are  that  Mrs.  Klein  died 
in  April,  1901,  more  than  three  years  before 
the  institution  of  the  suit  for  a  partition, 
and  that  the  plaintiff  as  her  heir  was  never 
cited  or  made  a  party  to  the  proceedings. 

The  defendants  herein  are  the  colegatees 
of  Mrs.  Klein,  who  were  the  plaintiffs  in  the 
partition  suit,  Joseph  C.  Boylan,  who  is  al- 
leged to  be  in  possession  as  owner  of  the 
real  estate  sold  under  the  decree  of  partition, 
and  the  New  Orleans  Gaslight  Company. 

All  of  the  defendants  filed  an  exception  of 
no  cause  of  action.  The  gaslight  company 
and  Boylan  further  excepted  that  the  suit 
was  premature,  that  there  was  an  improper 
cumulation  of  actions,  and  that  there  was 
an'  improper  Joinder  of  parties  defendant. 

On  the  trial  of  the  exceptions  the  record 
and  evidence  in  the  partition  suit  were  re- 
ceived in  evidence  to  prove  that  such  pro- 
ceedings were  bad. 

The  Judge  below  sustained  the  exceptlop 
of  no  cause  of  action  and  dismissed  the  suit 
Plalntlft  has  appealed. 

It  appears  that  on  December  19, 1904,  more 
than  three  years  after  the  death  of  Mrs. 
Marie  Klein,  Eimile  Senac  et  al.  instituted  a 
suit  for  a  partition  against  Mrs.  David  Klein, 
as  an  absentee,  formerly  residing  In  the  city 
of  Galveston,  Tex.,  but  whose  present  where- 
abouts were  unknown  to  the  petitioners,  and 
on  their  prayer  a  curator  ad  hoc  was  ap- 
pointed by  the  court  to  represent  the  "ab- 
sent defendant  Mrs.  Marie  Verges,  wife  of 
David  Klein."  On  December  19,  1904,  the 
curator  ad  hoc  answered  that  he  had  no  ob- 
jection to  the  plaintlfTs'  petition.  Judgment 
was  rendered  as  prayed  for  on  February  2, 
1905,  and  was  signed  on  February  8,  1905. 

On  the  trial  the  agent  of  the  plalnUtTs  In 
the  suit  testified  that  he  had  written  to  Mrs. 
Klein  at  Galveston,  Tex.,  but  had  received 
no  answer;  that  Mrs.  Klein  had  always  re- 
sided in  Texas,  and  was  in  Texas,  when  last 
heard  from.  It  does  not  appear  when  the 
agent  wrote  to  Mrs.  Klein.  The  curator  ad 
hoc  did  not  testify  as  to  what  steps,  if  any. 


he  had  taken  to  communlcats  with  the  ab- 
sentee. 

The  partition  suit  was  instituted  against 
Mrs.  Klein  as  a  living  person  residing  In  an 
adjoining  state,  and  a  curator  ad  hoc  was  ap- 
pointed to  represent  her  as  such. 

In  the  case  of  Garrard,  Ex'r,  v.  Reed,  5 
Rob.  (La.)  508,  the  court  said: 

"No  jadiclal  proceeding  can  be  carried  on  la 
the  name  of  a  dead  man,  nor  can  the  property 
he  leaves  be  taken  from  bis  heirs  or  legal  rep- 
resentatives without  proceeding  against  them  as 
directed  by  law." 

In  Succession  of  Pickett  et  al.  t.  Pickett  et 
al.,  41  La.  Ann.  885,  6  South.  65S,  the  court 
said: 

"No  Judicial  nioceeding  can  be  carried  on  in 
the  name  of  a  deceased  person.  No  valid  Judg- 
ment can  be  rendered  for  or  against  him." 

See,  also,  Railroad  Co.  v.  Bosworth,  8  La. 
Ann.  80;  Norton  v.  Jamison,  23  La.  Ann.  102 ; 
McCloskey,  BIgley  &  Co.  v.  Wingfleld  & 
Bridges,  20  La.  Ann.  141 ;  Edwards  v.  Whlt- 
ed,  29  La.  Ann.  647 ;  Succession  of  Hoggatt, 
36  La.  Ann.  837. 

It  is  a  self-evident  proposition  that  a  dead 
person  can  neither  sue  nor  be  sued. 

"If  one  against  whom  there  was  a  eaase  of 
action  die,  leavinp;  one  heir  only,  the  suit  shall 
be  carried  on  against  such  heir  as  it  would  have 
been  against  the  deceased.  If  the  suit  bad  al- 
ready been  bronght  against  the  deceased,  and  be 
bad  not  answered,  it  shall  not  t>e  interrupted, 
but  shall  be  contmued  against  the  heir  by  a 
mere  citation  or  notice,"  etc.  Code  Prac.  art. 
120. 

Where  a  defendant  dies,  a  curator  ad  hoc 
cannot  be  appointed  to  represent  the  inter- 
ests of  such  defendant,  but  the  heir  must  be 
cited.  McMlcken  v.  Smith,  6  Mart  (N.  S.) 
530. 

In  a  suit  for  a  partition  "the  coheirs  or 
their  representatives  must  be  cited,  in  order 
that  the  partition  may  be  ordered,  and  the 
form  thereof  determined.  If  there  should  be 
any  dispute  In  this  respect"  CSv.  Code,  art 
1329. 

At  the  date  of  the  Institution  of  the  suit 
Mrs.  Klein's  succession  had  been  opened  by 
her  death,  and  was  "vacant"  as  no  one  daim- 
.ed  it,  and  the  heirs  were  unknown.  Civ. 
Code,  art  1095.  In  such  a  case  the  law  pro- 
vides for  an  administration  of  the  estate  by 
a  curator  appointed  by  the  probate  Judge 
after  due  notice  by  publication.  Such  a  cu- 
rator is  required  to  take  an  oath  and  give 
bond,  and  is  essentially  an  administrator  of 
the  decedent's  estate.  The  law  provides  f'ot 
all  actions  which  could  have  lieen  bronglit 
against  the  deceased  shall  be  brought  against 
the  curator  appointed  by  the  Judge.  Civ. 
Code,  art  1113. 

Other  articles  of  the  Civil  Code  provide  for 
the  curatorshlp  of  living  absentees;  that  Is, 
of  persons  possessed  of  property  within  the 
state,  who  are  absent  or  reside  out.  of  the 
state,  without  having  appointed  some  one  to 
take  care  of  their  estate.  A  curator  of  this 
kind  must  cause  a  good  and  faithful  Invento- 
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r7  to  be  made,  and  miut  take  an  oath  and 
^re  security.  Civ.  Code,  art.  49.  Such  a 
curator  has  no  other  power  than  that  of  ad- 
ministering the  estate  of  the  absentee,  and  is 
subject  to  the  obligations  of  a  tutor  or  guard- 
ian. So  long  as  his  curatorshlp  continues, 
all  suits  in  which  the  absentee  is  Interested 
must  be  prosecuted  by  or  against  the  curator. 
The  curatorslilp  terminates  when  the  absen- 
tee appoints  an  attorney  in  fact  to  adminis- 
ter Ills  estate,  or  when  after  five  years,  with- 
out hearing  of  the  absentee,  his  heirs  cause 
themselTes  to  be  put  proTisionally  in  posses- 
sion of  his  estate  conformably  with  the  law. 
Articles  50,  fil,  52. 

A  curator  ad  hoc  is  appointed  for  the  spe- 
cial purpose  of  representing  the  defendant 
hi  a  particular  suit  Article  56  of  the  CivU 
Code  reads: 

"If  a  suit  be  instituted  against  an  absentee 
who  has  no  known  agent  in  the  state  or  for  the 
administration  of  whose  property  no  curator 
Itas  been  appointed,  the  judge  before  whom  the 
suit  is  pending  shajl  appoint  a  curator  ad  hoc 
to  defend  the  abaentae  in  the  sait" 

A  curator  ad  hoc  may  l>e  appointed  to  de- 
fend unrepresented  minors  and  absent  per- 
sona Oode  Prac.  arts.  116,  964.  In  such  a 
case  the  citation  is  addressed  to  the  curator 
ad  hoc  as  representing  the  minor  or  absent 
person,  and  is  served  on  him  In  person  or 
left  at  his  domicile  Code  Prac.  art.  1%. 
The  absentee  or  minor  is  thus  cited  and 
brought  Into  court  through  the  curator  ad 
ho&  As  citation  is  indispensable,  and  as  there 
can  be  no  real  citation  of  a  person  residing 
out  of  the  state,  our  Codes  have  provided 
for  a  fictitious  citation  in  the  place  of  a  real 
one,  and  the  formalities  required  by  law 
must  be  strictly  observed.  McDonald  v. 
Vanghan,  13  La.  Ann.  405.  The  curator  ad 
hoc  of  a  minor  or  absentee  made  a  defend- 
ant in  a  suit  represents  the  person  sued,  and 
not  the  property  seized  or  within  the  Juris- 
diction of  the  court  No  curator  ad  bona  can 
be  appointed  in  this  state.  Code  Prac.  art. 
958. 

A  curator  ad  hoc  Is  Intended  by  law  to 
represent  the  absent  defeudant  and  to  pro- 
tect his  Interests.  The  powers  of  a  curator 
ad  hoc  must  be  strictly  limited  to  the  per- 
formance of  acts  such  as  tend  to  the  de- 
fense of  the  right  and  Interests  of  the  al>- 
sentee  whom  he  represents.  1  Hennen's  Di- 
gest, pp.  4, 6.  It  follows  that  a  curator  ad  hoc 
can  stand  in  Judgment  only  for  the  particular 
defendant  whom  he  was  appointed  to  repre- 
sent in  the  suit,  and  cannot  possibly  repre- 
sent strangers  to  the  litigation  or  dead  per- 
sons. The  theory  of  our  law  is  that  the  cura- 
tor ad  hoc  will  communicate  with  the  al>- 
sentee  and  give  him  notice  of  the  pendency 
of  the  suit  Code  Prac.  art  200.  In  all  Iilnds 
of  Judicial  proceedings  some  kind  of  notice 
must  be  glveh  to  parties  in  Interest.  In  pro- 
ceedings in  rem  the  Code  of  Practice  re- 
qaires  notice  by  publication,  and,  if  the  ab- 


sent owner  does  not  appear,  the  plaintiff  may 
require  that  an  advocate  be  appointed  to 
defend  him.    Articles  290-294. 

In  the  case  at  twr  no  notice  of  any  kind 
was  given  to  the  absent  heir  or  heirs  of  the 
deceased.  The  plaintiff  cannot  be  deprived 
of  her  property  without  due  process  of  law, 
which  necessarily  Implies  notice  and  an  op- 
portunity to  be  heard. 

The  judgment  below  Is  predicated  on  three 
propositions,  to  wit: 

(1)  That  a  partition  suit  may  be  brought 
against  a  deceased  coheir. 

(2)  That  a  curator  ad  hoc  may  be  appoint- 
ed to  represent  a  deceased  coheir. 

(3)  That  a  curator  so  appointed  represents 
the  interest  of  the  heirs  In  the  property. 

The  articles  of  the  Civil  Code  and  of  the 
Code  of  Practice  and  the  authorities  which 
have  been  cited  demonstrate,  in  my  opinion, 
that  the  above  propositions  are  unfounded  in 
law,  and.  If  recognized,  would  deprive  the 
plaintiff  of  her  property  without  due  process 
of  law,  in  plain  violation  of  her  rlg^t  under 
the  Constitution  of  the  United  States  and  of 
the  state  of  Louisiana. 

Arguments  ab  inconvenient!  from  the 
standpoint  of  the  purchaser  at  a  judicial  sale 
can  have  but  little  weight  In  a  case  of  this 
kind.  The  real  owner  of  the  property  has 
a  prior  right,  which  cannot  be  divested  by 
Judicial  proceedings  without  citation  or  notice. 
A  decree  absolutely  void  can  afford  no  protec- 
tion to  the  purchaser  at  a  Judicial  sale.  In 
the  case  at  bar  there  was  in  law  no  partition 
suit  and  Judgment  for  want  of  a  defendant  In 
esse.  Where  the  law  requires  personal  cita- 
tion, the  fact  of  the  existence  of  the  defend- 
ant Is  Jurisdictional.  The  converse  of  the 
proposition  that  a  dead  person  can  neither  sue 
nor  be  sued  is  that  a  living  person  cannot 
be  Judldallv  proceeded  against  as  If  dead. 
Scott  V.  McNeal,  154  U.  S.  84.  14  Sup.  Ct 
1108.  38  L.  Bd.  896;  Bums  v.  Van  Loan,  29 
La.  Ann.  560.  Such  proceedings  are  void 
ab  initio  even  as  to  third  persons.    Id. 

I  therefore  dissent 


cm  La-  1M«) 

No.  17,152. 

KENT  V.  DAVIS  BROS.  LUMBER  CO., 

Limited,  et  al. 

(Supreme  Court  of  Louisiana.    Jan.  18,  1909. 

Rehearing  Denied  Feb.  15,  1909.) 

1.  Logs  ano  Loooiro  (8  8*)  —  CoNxaACTS — 

Acceptance. 

The  instrument  signed  by  Kent,  the  plain- 
tiff, and  J.  M.  &  V.  M.  Davis,  defendant,  con- 
tains (1)  a  written  proposition  from  Kent  to 
sell  to  J.  M.  &  V.  M.  Davis  all  the  pine  trees 
of  a  designated  size  and  on  particular  tracts  of 
land,  on  terms  and  conditions  specified ;  (2)  an 
agreement  by  Kent  to  keep  this  proposition  open 
for  acceptance  for  60  days.  Assuming  that  a 
consideration  of  some  kind  was  necessary  to 
bind  Kent  to  hold  his  offer  open  for  acceptance, 
a  consideration  of  $1  was  agreed  upon  and  paid 
for  that  purpose.     Both  parties  signed  the  writ- 
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ten  proposition  to  trldenee  their  conMBt  to  thl< 
e^reement  to  keep  the  aKreement  open.  It  waa 
axieed  that  the  acceptance  of  J.  M.  tc  V.  M. 
Da.yiM  to  the  proportion  to  sell  should  be  otI- 
denced  by  the  payment  by  them  to  Kent  of  $100 
within  60  days.  This  payment  was  made  within 
the  time  stipulated,  and,  when  that  payment 
waa  mad^  what  waa  before  an  otfer  to  sell  be- 
came a  closed  contract.  Havinc  accomplished 
its  purpose,  the  consideration  of  $1  disappears 
from  the  case,  and  the  richta  and  obligations  of 
parties  have  to  be  determined  apon  the  contract 
«o  dosed.  The  agreement  waa  not  *  nullity  for 
the  reasons  assigned. 

[Ed.  Note.— For  other  case*,  see  Loga  and  IiOt> 
ging,  Dec  Dig.  |  &*] 

3.  LooB  aud  Loooino  (|  8*)— OoirrBAcrm— 

CXBTAIKTr. 

l%e  things  sold  were  certain.  The  price 
•greed  to  be  paid  was  certain.  The  consent  of 
all  parties  was  given  to  the  agreement.  J.  M.  & 
Y.  M.  Davis  are  bound  absolutely  as  purcbasers, 
and  cannot  recede  from  the  agreement  by  invok- 
ing that  obllgationa  are  subject  to  a  potestative 
condition. 

[Ed.  Note.— For  other  cases,  see  lioga  and 
Logging.  Dec.  Dig.  f  3.«] 

8.  CONTBACTS  (I  9*)— Vauditt— Cebtairtt. 

There  was  indeiiniteness  in  some  of  its  "ac- 
cidental stipulations  of  the  agreement,"  but  they 
were  susceptible  of  being  made  definite  by  time- 
ly action. 

[Ed.  Note.— For  other  eases,  lae  Contracta, 
Dec.  Dig.  t  9.*] 

4.  OoRTBAors  (I  261*)— Resoibsion- Default. 

The  action  as  brought  is  one  to  declare  an 
agreement  a  nullity,  and  cannot  be  dealt  with 
as  an  action  for  rescission.  For  that  purpose 
placing  defendant  in  default  waa  a  prerequisite, 
and  that  has  not  been  done. 

[Ed.  Note.— For  other  easea,  see  Contracts, 
Cent.  Dig.  {{  1174-1180;    Dec.  Dig.  i  261.»] 

(SyUabns  by  the  Court.) 

Appeal  from  Fourth  Jndldal  District 
Gonrt,  Parish  of  Lincoln;  Robert  Brooks 
DawkluB,  Judge. 

Action  by  Z.  T.  Kent  against  the  ItaTla 
Bros.  Lumber  Company,  Limited,  and  others. 
Judgment  for  plaintiff,  and  defendants  ap- 
peal.   Reversed. 

Stabbs,  Russell  &  Thens,  for  appellants. 
Dormon  &  Reynolds,  for  appellee. 


Statement  of  the  Case. 

NICHOLLS,  J.  Plaintiff  alleges  that  on 
or  about  the  11th  day  of  November,  1899,  he 
entered  Into  a  written  agreement  with  J. 
M.  ft  V.  M.  Davis,  residents  of  Jackson  par- 
ish. La.,  In  regard  to  the  sale  of  all  of  the 
pine  timber  10  Inches  In  diameter  and  great- 
er at  the  stump,  growing,  standing,  and  be- 
ing on  the  following  described  land,  to  wit: 
N.  W.  %  of  8.  B.  %,  B.  %  of  8.  W.  %,  S. 
W.  %  of  8.  W.  %,  section  13,  and  N.  W.  % 
of  N.  W.  %,  section  24,  township  17  N.,  R. 
B  W.,  La.  Mer.,  situated  in  Lincoln  parish. 
La.,  and  right  of  way  for  railroads,  tram- 
roads,  and  wagon  roads  over  said  land,  all 
of  which  and  the  terms  and  conditions  of 
said  agreement  will  more  fully  appear  from 


a  certified  copy  of  said  agreement  hereto 
annexed  and  made  a  part  hereof  to  show 
rem  liwam  and  form  basis  of  this  attack. 

Petitioner  alleged  that  said  written  agree- 
ment Is  illegal,  null,  and  void,  and  should 
be  set  aside  and  canceled  on  the  records 
of  Lincoln  parish.  La.,  for  the  following 
reasons: 

(1)  There  Is  no  legal  or  ralld  considera- 
tion. 

(2)  Tliere  Is  no  mutuality  of  obligation, 
and  said  agreement  Is  a  nudum  pactum. 

(S)  It  contains  and  is  based  on  a  potesta- 
tlve  condition  entirely  dependent  on  the  will 
of  J.  M.  ft  v.  M.  Davis  or  of  their  succes- 
sors, heirs,  or  assigns. 

(4)  That  in  said  written  agreement  peti- 
tioner purports  to  sell  unto  J.  M.  ft  V.  M. 
Davis,  and  their  successors,  heirs,  and  as- 
signs, all  of  the  pine  timber  10  Inches  and 
greater  In  diameter  situated  on  said  land, 
and  right  of  way  for  railroads,  tramroads, 
and  wagon  roads  over  said  land,  for  the 
price  and  sum  of  $1,  which  Is  a  Tile  and 
Insignificant  price,  and  is  on  Its  face,  a 
fraud,  and  can  form  no  valid  consideration 
for  the  sale  of  said  timber. 

(5)  That  further  on  In  Bald  a£n:«ement  It 
provides  that  J.  M.  ft  V.  M.  Davis,  or  their 
successors,  heirs,  and  assigns,  shall  pay  un- 
to your  petitioner  the  price  of  60  cents  per 
1,000  feet,  board  measure,  as  cut  for  said 
timber,  which  Is  a  vUe  price  and  less  than 
one-fourth  of  the  value  of  said  timber,  but 
do  not  bind  or  obligate  themselveB  to  ever 
cut  same. 

(6)  That  there  has  been  no  acceptance  of 
said  purported  salie  or  offer  to  sell  on  the 
part  of  J.  M.  ft  V.  M.  Davis,  or  their  suc- 
cessors, heirs,  or  assigns,  so  as  to  put  said 
timber  at  their  risk,  and  it  Is  left  (^tlonal 
with  them  whether  or  not  they  ever  accept 
It,  and  that  such  an  agreement  Is  termina- 
ble at  the  will  of  any  of  the  parties  thereto. 

(7)  That  there  is  no  certain  or  fixed  price. 

(8)  That  said  agreemoit  is  a  fraudulent 
attempt  to  take  advantage  of  the  Ignorance 
and  Inexperience  of  your  petitioner,  in  that 
it  is  attempted  to  force  him  to  hold  ^,000 
worth  of  timber  for  an  Indefinite  length  of 
time  at  his  own  risk,  without  any  legal  or 
valid  consideration,  or  any  consideration 
whatever  therefor.  Tour  petitioner  special- 
ly alleges  that  said  agreement  Is  Iniquitous 
and  nnconscionable,  and  contrary  to  paUte 
policy  and  good  morals. 

Petitioner  alleges  in  the  alternative  that, 
if  the  court  should  not  annul  and  set  aside 
said  agreement  for  any  of  the  above  rea- 
sons, then,  and  In  that  event,  said  agree- 
ment Is  null  and  void  for  lesion  beyond 
moiety,  as  the  timber  described  in  said  agree- 
ment was  and  Is  well  worth  the  sum  of 
$3  per  1,000  feet  at  the  stump,'  and  that  the 
entire  lot  of  said  timber  is  worth  the  sum 
of  $3,000. 


*Fer  etlier  osms  see  sams  toplo  and  section  NUMBER  la  Dec  A  Am.  Digs.  UV7  to  date,  *  Reporter  Indesea 
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That  tbe  Ann  of  Davis  Bros.  Lumber 
Oompauy,  Limited,  a  commercial  corpora- 
tion domiciled  and  doing  business  at  Ans- 
ley,  Jackson  parish,  La.,  with  J.  M.  Davis 
as  president,  are  claiming  to  own  said  tim- 
ber under  and  by  virtue  of  a  sale  by  J.  M. 
ft  v.  M.  Davis  to  them,  and  are  with  said 
J.  M.  and  V.  M.  Davla  necessary  parties  to 
this  suit. 

That  J.  M.  and  V.  M.  Davis  paid  to 
blm  the  sums  of  $1  and  $100  mentioned 
in  said  agreement,  and  that  your  petitioner 
has,  tlirongh  bis  attorney,  J.  B.  Reynolds, 
on  Joly  23,  1907,  made  a  legal  tender  of 
$101  aggregate  amount  of  said  $1  and  $100, 
to  Davis  Ltimber  Company,  Limited,  by 
making  said  tender  to  J.  M.  Davis,  presi- 
dent of  said  company,  at  its  domicile.  In  the 
presence  of  two  witnesses,  and  demanded' a 
rescission  of  said  agreement,  which  tender 
and  resdsslon  was  refused. 

Tliat  said  Illegal  agreement  has  been  re- 
corded in  Book  Q  of  Ckinveyances  in  and 
for  Lincoln  parish.  La.,  on  page  261,  and 
that  aald  recorded  agreement  casts  a  shad- 
ow upon  your  petitioner's  title  to  said  tim- 
ber, and  prevents  him  from  selling  same, 
and  that  be  is  entitled  to  have  said  agree- 
ment rescinded  and  set  aside  and  canceled 
on  the  records. 

Petitioner  alleges  in  the  alternative,  that 
if  the  court  should  not  hold  said  agree- 
meat  to  be  null  and  void,  and  should  not 
rescind  same  for  any  of  tbe  above  reasons, 
then  and  in  that  event  he  alleges  that  said 
agreement  Is  a  mere  pollicitation  or  agree- 
ment to  sell,  and  that  said  J.  M.  &  V.  M. 
Davis  paid  to  yonr  petitioner  the  sum  of  $1 
and  $100  as  earnest  money,  and  that  peti- 
tioner is  at  liberty  to  recede  from  said  agree- 
ment by  returning  to  said  J.  M.  &  V.  M. 
Davis  or  their  successors,  Davis  Bros.  Lum- 
ber Company,  Limited,  double  the  amount 
so  paid  to  him.  Be  alleges  that  he  has 
made  on  July  23, 1907,  a  l^al  tender  to  Dav- 
is Bros.  Lumber  Company,  Limited,  tlirougb 
his  attorney,  3.  E.  Reynolds,  by  making 
said  tender  to  J.  M.  Davis,  president  of 
said  company,  at  its  domicile,  in  the  pres- 
ence of  two  witnesses,  of  the  sum  of  $402, 
and  demanded  tbe  rescission  of  said  agree- 
ment, wUch  tender  and  demand  were  re- 
fused. 

In  view  of  the  premises,  petitioner  prayed 
for  service  and  citation  hereof  and  accord- 
ing to  law  upon  Davis  Bros.  Lumber  Com- 
pany, Limited,  and  upon  J.  M.  Davis,  and 
that  petitioner  have  final  Judgment  against 
Davis  Bros.  Lumber  Company,  Limited,  and 
X  M.  &  V.  M.  Davis,  decreeing  that  the 
sgreement,  a  certified  copy  of  which  be  an- 
nexed and  made  a  part  hereof,  and  attached, 
be  annulled,  rescinded,  and  set  aside  and 
canceled  on  the  records  of  Lincoln  parish. 
La.,  for  the  reasons  first  alleged,  and  that 
plaintiff  pay  to  defendant  the  sum  of  $101. 


Petitioner  prayed,  in  the  altematlTe,  that, 
if  the  court  shoald  not  annul  and  rescind 
said  agreement  for  any  of  said  reasons,  then 
be  prayed  that  said  agreement  be  annulled, 
rescinded,  and  set  aside  for  lesion  beyond 
moiety. 

He  further  prayed.  In  the  alternative,  that 
If  the  court  should  not  hold  said  agreement 
to  be  null  and  void,  and  should  not  rescind 
same  for  any  of  the  above  and  foregoing 
reasons,  then  and  in  that  event  that  said 
agreement  be  decreed  to  be  In  the  nature 
of  a  pollicitation  or  agreemait  to  sell,  with 
a  giving  of  earnest,  and  that  same  be  re- 
scinded, annulled,  set  aside,  and  canceled, 
and  that  plaintlfF  pay  to  the  defendant  the 
sum  of  $202  and  prayed  for  costs,  all  orders 
and  decrees  necessary,  and  for  general  relief. 

On  the  SOth  of  August,  1907,  the  Davis 
Bros.  Lumber  Company  and  V.  M.  Davis 
appeared,  declaring  that  John  M.  Davis,  a 
resident  of  Arkansas,  was  a  necessary  party 
to  the  suit;  that  be  and  V.  M.  Davis  con- 
stituted the  firm  or  partnership  which  pur- 
chased the  timber  In  controversy;  that  the 
J.  M.  Davis,  on  whom  service  has  been 
made  under  the  prayer  of  plaintiffs  petition, 
was  not  then  and  never  had  been  a  member 
of  the  partnership  or  firm  of  J.  M.  ft  V.  M. 
Davis,  and  was  no  party  to  said  timber  pur- 
chase. They  prayed  that  plaintiff  be  or- 
dered to  make  John  IC.  Davis  a  party  to 
the  suit 

The  plalntlfT  filed  an  amended  and  sup- 
plemental petition  by  alleging  that  J.  M. 
Davis,  of  the  firm  of  J.  M.  ft  V.  M.  Davis, 
was  a  resident  of  Arkansas,  Instead  of  Jack- 
son parish.  Reiterating  the  allegations  and 
prayers  of  tbe  original  petition,  except  In  so 
far  as  might  be  changed  by  the  amended 
and  supplemental  petition,  be  alleged  that 
It  was  necessary  that  a  curator  ad  hoc  be 
appointed  to  represent  him  in  the  suit  He 
prayed  that  a  curator  ad  hoc  be  appointed 
to  represent  tbe  said  John  M.  Davis  in  the 
suit,  that  citation  be  made  upon  the  Davis 
Bros.  Lumber  Company,  and  that  there  be 
Judgment  In  his  favor  as  prayed  for  in  the 
original  petition. 

The  defendants  Davis  Bros.  Lumber  Com- 
pany, Limited,  John  M.  Davis,  and  V.  M. 
Davis  appeared  to  plead,  and  pleaded  the 
prescription  of  four  years  In  bar  of  plaintilTs 
action  to  annul  the  contract  They  further 
alleged  that  after  eliminating  the  action  of 
nullity  for  lesion  beyond  moiety  against 
which  the  prescription  of  four  years  was 
pleaded,  plalntiflrs  petition  disclosed  no  cause 
of  action.  They  prayed  that  their  pleas 
of  prescription  and  their  exception  of  no 
cause  of  action  be  sustained,  and  the  suit  be 
dismissed. 

The  defendants  answered  under  reservation 
of  their  exceptions  and  pleas  of  prescription. 
After  pleading  the  general  issue,  they  admit- 
ted the  execution  of  the  timber  deed  attaA- 
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•ft  (of.wblch  the  J  avarred  the  legality  and 
regularity).  They  averred  that  defendant 
the  DaTlB  Bros.  'Lumber  Company,  Limited, 
had  acquired  all  of  the  rights  of  J.  M.  & 
T.  U.  Davis  In  add  to  said  timber,  and  that 
Davis  Bros.  Lumber  Company,  Limited,  was 
then  claiming  the  ownership  thereof. 

They  averred  that  Immediately  after  the 
purchase  of  said  timber  by  the  said  J.  M.  ft 
y.  M.  Davis,  they  went  Into  actual  posses- 
aion  of  same,  and  caused  it  to  be  returned 
for  assessment  with  their  other  property,  and 
regularly  paid  the  taxes  thereon,  and  exer- 
cised full  dominion  and  control  over  the  same 
as  absolute  owners  until  the  transfer  to  your 
defendant,  and  bnmedlately  thereafter  your 
defondant  took  actual  possession  of  said  tim- 
ber, and  has  since  then  exercised  full,  com- 
plete, and  perfect  dominion  and  control  over 
same,  and  has  caused  said  timber  to  be  regu- 
larly assessed  with  its  oth»  property,  and 
paid  the  taxes  thereon,  and  fully  accepted 
the  transfer  by  Its  purchase  from  J.  M.  & 
V.  M.  Davis,  who  fully  accepted  said  pur- 
diase  by  executing  the  deed,  and  paying  the 
portion  of  the  purchase  price  stipulated  there- 
in, and  that  said  J.  M.  k  Y.  M.  Davis  and 
your  defendant  were  and  are  fully  bound  by 
all  of  the  terms,  conditions  and  stipulations 
contained  in  the  above-alleged  timber  deed; 
and.  In  addition  to  having  accepted  same  as 
above  alleged,  your  defendant  did  on  the 

day  of ,  1007,  execute  a  full  and 

perfect  acceptance  of  all  of  the  lands  and 
timber  owned  by  It,  Including  the  above-de- 
scribed timber,  and  fully  bound  and  obligated 
Itself  to  carry  out  all  the  terms,  stipulations, 
and  conditions  set  forth  in  the  various  pur- 
chases by  Itself  and  its  authors  as  is  more 
fully  shown  by  notarial  act  passed  before 
Charles  J.  Halen,  notary  public  of  the  parish 
of  Jackson,  state  of  Louisiana,  on  said  date, 
and  which  is  duly  recorded  in  the  conveyance 
records  of  your  said  parish  of  Lincoln,  and 
which  document  was  executed  and  recorded 
long  prior  to  the  institution  of  this  suit    - 

Defendants,  further  answering,  specially 
denied  that  they  or  either  of  them  practiced 
any  fraud  on  the  plaintiff,  or  that  the  plain- 
tiff Is  ignorant  and  Incapable  of  attending  to 
bis  own  affairs.  Defendants,  therefore,  pray- 
ed that  the  demands  of  the  plaintiff  be  re- 
jected at  his  costs,  and,  in  the  alternative, 
for  judgment  against  said  plaintiff  for  the  full 
sum  of  $202,  the  amount  of  alleged  tender. 
Defendants  prayed  for  all  other  needful  or- 
ders and  decrees,  and  for  general  relief. 

The  district  court  rendered  Judgment  in 
favor  of  the  plaintiff  and  against  the  defend- 
ants, annulling  and  setting  aside  the  agree- 
ment made  and  entered  into  between  said  Z. 
T.  Kent  and  said  J.  M.  Davis  as  to  all  the 
pine  timber  of  10  Inches  and  greater  In  diam- 
eter at  the  stump,  growing,  standing,  and  be- 
ing on  the  N.  W.  %  of  S.  D.  U,  E.  %  of  S. 
W.  %.  &  W.  )4  of  a  W.  ^  section  13,  and 


N.  W.  ^  of  N.  W.  %  section  24,  township 
17  N.,  range  5  W.,  La.  Mer.,^  situated  in  Lin- 
coln and  Bienville  parishes,  La^  dated  No- 
vember 11,  1899,  and  recorded  In  Book  Q  of 
Conveyances  In  and  for  Lincoln  parish.  La., 
on  page  261,  and  that  same  be  canceled  on 
said  record,  and  that  plaintiff,  Z.  T.  Kent, 
be  decreed  to  be  the  owner  of  the  above-de- 
scribed timber. 

It  farther  decreed  that  there  be  judg- 
ment in  favor  of  the  Davis  Bros.  Lumber 
Company,  Limited,  against  the  said  Z.  T. 
Kent  for  the  sum  of  $101,  with  6  per  cent, 
interest  thereon  from  date  hereof.  All  coats 
of  this  suit  to  be  paid  by  defendant!. 

The  defendants  have  appealed. 

Opinion. 

PlalntUTs  counsel  in  their  brief  state  that: 

"The  prescription  of  four  years  pleaded  against 
this  action,  in  so  for  as  It  seeks  to  annul  the 
agreement  for  lesion  for  moiety,  was  not  contest- 
ed by  him,  and  was  either  sustained  by  the  court 
or  that  he  himself  took  a  volnntary  nonsuit  to 
that  part  of  the  petition;  that,  at  any  rate, 
the  qneation  of  lesion  beyond  moiety  was  elim- 
inated from  tht  suit,  and  Is  not  now  contested." 

The  agreement  referred  to  in  plaintiff's  i>o- 
tltlon  reads  as  follows: 

"This  contract  and  agreement  made  and  ente^ 
ed  hito  this  the  lltb  day  of  November,  1899,  by 
nnd  between  Z.  T.  Kent,  party  of  the  first  part 
and  J.  M.  and  V.  M.  Davis,  party  of  the  second 
part,  witnesseth:    That  the  party  of  the  first 

fiart  being  the  owner  in  fee  simple  of  the  fol- 
owing  land  situated  in  the  parish  of  Lincoln, 
and  state  of  Louisiana,  to  wit: 

"N.  a  of  N.  W.  %  and  N.  W.  of  &  B.  Sec. 
13  T.  17.  Rge.  B;  S.  W.  8.  W.  Sec.  13;  &  EI 
of  S.  W.  sec.  13,  T.  17.  Rge.  5;  N.  W.  N»  W. 
Sec  24  T.  17.  R.  5— Bienville  parish,  has  this 
day,  for  and  in  consideration  of  the  sum  of  one 
dollar  paid  to  the  party  of  the  first  part  by  the 
party  of  the  second  part,  the  receipt  of  which 
IS  hereby  acknowledged,  granted,  bargained,  sold 
and  conveyed,  and  by  these  presents  does  hereby 
grant,  barsain,  sell  and  convey  onto  the  party  m 
the  second  part  and  unto  its  successors,  heiis 
and  assigns  all  the  pine  timber  of  ten  inches  and 
greater  In  the  diameter  at  the  stump  growing, 
standing  and  being  on  said  land,  for  the  price 
of  fifty  cents  per  thousand  feet,  board  measure, 
I>ayable  monthly  at  the  end  of  each  month  as 
same  shall  be  cut  and  removed.  That,  for  the 
purpose  of  felling,  cotting  and  removing  said 
timber  from  said  lands,  the  party  of  the  second 
part,  their  heirs  and  assigns,  are  to  tiave  pos- 
session of  said  land,  and  the  right  to  cut  out 
and  construct  roads  and  tramways  over  and 
throogh  the  same  (field  clearing  and  other  Im- 
provements now  on  said  land  not  to  be  inter- 
fered with  or  encroached  upon,  however  except 
by  speriai  agreement)  and  the  right  to  use  the 
same  for  the  removal  of  timber  which  they  may 
purchase  on  land  adjoining  and  beyond  that  de- 
scribed herein,  and  to  have  free  ingress  and 
egress  for  their  employes,  teams  and  vehicles, 
into,  upon  and  off  the  same,  for  the  period  of 
— —  years  from  this  date,  at  the  end  of  which 
time  this  contract  is  to  be  void  ss  to  future  op- 
erations thereunder. 

"Be  it  further  agreed,  that  If  the  said  J.  M. 
and  V.  M.  Davis,  party  of  the  second  part,  pay 
unto  Z.  T.  Kent,  party  of  the  first  part,  the  sura 
of  $100  within  sixty  days,  or  less  from  the  above 
date,  this  contract  shall  be  in  lull  foice  and 
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effect:    othtrwise.  It  •ball  be  toM.    Said  $100 
If  paid  to  apply  as  payment  on  timber  when  cnt. 

"Z.  T.  Kent. 

•J.  M.  Davia. 
••Witnesa:  V.  M.  DaTin 

"Wm.  Pnaca." 

PlaintlfTB  counsel  In  their  brief  aay: 

"^t  will  be  Been  tbat  50  cents  per  1,000  pay- 
able monthly  at  the  end  of  each  month  as  the 
aama  aball  be  cut  and  remored  is  oniy  an  in- 
cident in  the  contract  for  which  the  $1  ia  the 
consideration,  and  is  not  the  consideration  of 
the  contract  Defendants  do  not  bind  them- 
•elres  to  cat  and  remove  the  timber;  on  the 
eontrarr,  they  carefully  provide  that,  after  a 
lapse  of  blank  years,  the  contract  is  to  lie  void 
aa  to  future  operations  thereunder.  In  other 
words,  if  for  any  cause  they  should  in  the  fa- 
tore  cut  and  remove  the  timt>er,  they  could  say 
to  Kent:  *We  do  not  desire  to  cut  and  remove 
the  timber,  ao  the  contract  is  at  an  end,  and 

Jon  can  do  what  yon  pleaae  with  it,'  But  there 
I  no  time  fixed  within  which  Kent  can  pat  an 
cud  to  the  contract  It  is.  perfectly  clear  that 
the  only  agreement  or  contract  made  by  3.  M. 
A  V.  M.  Davis  is  to  pay  for  the  timber  month- 
ly as  it  ia  cut  and  removed  (if  they  cut  it  at 
•II),  and  that  that  la  the  only  obligation  they 
assume.  If  they  had  thought  they  had  made  a 
contract  to  cut  and  remove  the  timber  at  50 
cents  per  1,000,  they  would  have  Icnown  that 
was  a  sufficient  consideration  for  the  contract 
and  wontd  not  have  pnt  in  the  consideration  of 
$1.  The  last  clause  of  tlie  contract  is  cer- 
tainly peculiar,  and  reada  like  an  effort  to  de- 
ceive Kent  into  believing  that  they  had  obli- 
gated themselves  to  cnt  and  remove  the  timber. 

"What  contract  is  it  which  the  clause  says 
■hall  have  full  force  and  effect?  Manifestly  the 
contract  to  pay  50  centa  per  1.000  monthly  at 
the  end  of  each  month  as  the  timber  is  cut  and 
removed,  but  there  is  no  contract  to  cnt  and  re- 
move the  timber,  and  no  such  contract  waa  in- 
tended by  the  Davisea.  The  $100  was  evidently 
paid  for  the  purpose  of  trying  to  bind  Kent  to 
the  contract  by  making  this  insignificant  pay- 
ment. The  district  judge  vary  properly  said 
tbat  $100  waa  no  consideration  for  holding  at>ont 
$2,000  worth  of  timber  for  eight  years  or  for 
an  indefinite  time.  The  instrument  is  null  ei- 
ther aa  a  contract  or  as  a  sale  for  want  of  legal 
oonaidaration.  It  ia  also  null  for  want  of  mu- 
toality  of  obiiftation.  It  is  nail  for  want  of  mu- 
tuality of  obligation,  for  it  contains  a  potesta- 
tire  condition  entirely  dependent  on  the  will  of 
3.  M.  ft  V.  M,  Davis.  It  Is  left  optional  with 
them  whether  or  not  they  ever  cnt  and  remove 
the  timl>er.  It  ia  clear  from  the  language  of  the 
act  that  the  timber  standing  on  the  land  at  the 
time  of  the  instrument  is  not  sold  and  delivered 
to  J.  M.  &  y.  M.  Davis,  so  as  to  force  them  to 
p*y  for  all  the  timber  standing  on  the  land  at 
the  date  of  the  instrument,  but  that  they  will 
only  pay  for  so  much  timber  as  they  cut  and 
remove.  If  the  timber  should  he  destroyed  by 
■torm,  forest  fires,  or  by  insects  as  is  freqaent- 
ly  the  caae,  they  would  not  cut  and  remove  the 
timber,  and  no  certain  thing  would  be  sold,  and 
it  might  be  that  a  third  or  a  half  of  the  timber 
might  thus  be  destroyed,  and  the  tiling  sold 
would  tie  uncertain.  Clark  v.  Comford,  4&  La. 
Ana.  611,  12  South.  7G3. 

"There  was  no  consent  It  la  clear  from  the 
language  of  the  instrument  tbat  plaintiff  was  de- 
siring and  intending  to  sell  all  of  the  pine  trees 
standing  on  the  land  10  inchea  and  greater  for 
price  of  60  cents  per  1,000,  while  it  is  equally 
clear  that  the  vendees  only  intended  to  pay  for 
such  timber  as  they  might  cut  and  remove,  and, 
if  they  never  cnt  any  by  reason  of  the  timliers 
being  dMtroyed,  nor  saw  fit  to  cut  any,  they 
wouU  not  buy  the  timber  and  pay  for  it  They 
did  not  bind  themselves  to  do  aOi  and  plaintiff 


could  not  force  them  to  do  so  ander  the  termi 
of  this  artfully  worded  agreement  Plaintiff 
bad  one  object  and  defendants  ouite  another. 

"There  was  no  certain  or  serious  price.  The 
$1  consideration  waa  no  serious  price  and  the 
price  of  50  cents  per  1,000  feet  when  cut  was 
not  certain,  because  it  was  impossible  to  know 
what  amount  of  timber  mi^ht  be  cut  and  remov- 
ed, if  any,  and  if  none  of  it  waa  eat  and  remov- 
ed, or  if  it  was  destroyed,  there  would  lie  noth- 
ing sold  and  consequently  no  price,  or,  if  dif- 
ferent portions  of  it  would  be  destroyed,  there 
would  be  different  quantities  of  timber  cnt,  and 
therefore  a  different  price.  There  was  no  cer- 
tain thing,  and  therefore  no  certain  price.  The 
price  must  be  serious,  and,  if  it  is  out  of  all 
proportion,  it  invalidates  the  same.  D'Orgenoy 
V.  Droit,  13  La.  882;  Prude  v.  Morris,  38  La. 
Ann.  707;  Lamotte  t.  Lamotte,  48  La.  Ann. 
572,  19  South.  570. 

"The  instrument  cannot  be  considered  as  evi- 
dencing a  sale,  for  the  reason  that  the  timber 
has  never  been  put  at  the  risk  of  the  pretended 
purchaser. 

"As  soon  as  the  contract  of  sale  is  completed, 
the  thing  sold  la  at  the  risk  of  the  buyer.  CIt. 
Code,  art  2467. 

"It  is  the  very  essence  of  a  aale  tbat  it  divest 
the  ownership  of  the  seller  in  the  thing  sold 
and  transfer  It  in  full  ownership  to  the  buyer. 
Herold  T.  StockwelL  32  La.  Ann.  952;  Allen, 
Nugent  ft  Co.  t.  Buiason,  86  La.  Ann.  109; 
Gumbel  ft  Co.  y.  Beer,  86  La.  Ann.  493,  494^ 
It  ia  not  pretended  by  any  one  that  this  timber 
was  or  is  at  the  risk  of  the  purchaser;  the 
contract  being  carefully  worded  so  that  the  tim- 
I>er  pretending  to  lie  transferred  to  them  couid 
not  be  considered  at  their  risk.  The  language 
of  the  act  ia,  'Granted,  bargained,  sold  and  con- 
veyed uhto  the  party  of  the  second  part,'  etc., 
but  the  word  'deliver*  is  carefully  omitted. 
Then  follow  the  words: 

**  'For  the  price  of  fifty  cents  per  thousand  feet 
board  measure  payable  monthly  aa  the  same 
shall  be  cut  and  removed.' 

"It  cannot  be  disputed  that  the  ownership  of 
the  timber  remains  in  Kent  and,  if  it  shall  be 
destroyed,  it  would  be  bis  loss,  and,  if  this  be 
the  case,  no  sale  of  the  timbw  haa  ever  been 
perfected  or  completed,  and,  after  waiting  eight 
years,  he  is  certainly  justified  in  demanding  that 
such  an  iniquitous  contract  be  declared  a  nulli- 
ty, and  in  demanding  that  the  registry  of  the 
same  be  eraaed  from  the  records  of  Lincoln  par- 
ish. Such  contracts  are  terminable  at  the  will 
of  any  of  the  parties  thereto.  Landeche  v.  Sar- 
py, 87  La.  Ann.  837." 

Plaintiff  refers  the  court  to  Otv.  Code,  art 
2084;  Martel  t.  Jennings-Heywood  Oil  Syn- 
dicate, 114  La.  351,  38  South.  253;  Murray  et 
al.  ▼.  Bamhart,  117  La.  1023,  42  South.  489; 
Jennlnga-H^wood  Oil  Syndicate  t.  Houb- 
siere-Letreille  Oil  Co.,  119  La.  836  et  seq., 
44  South.  481;  Blackshear  t.  Hood,  120  La. 
966,  45  South.  957;  Union  Sawmill  Co.  et  al. 
▼.  Lake  Lumber  Co.,  120  La.  106,  44  South. 
1000;  Thompson  t.  Union  Sawmill,  121  La. 
818,  46  South.  341;  Campb^l  ▼.  Lambert  ft 
Co.,  36  La.  Ann.  37,  61  Am.  Rep.  1;  and  Land- 
ache  T.  Sarpy,  87  La.  Ann.  837. 

Defendant's  counsel  In  their  brief  say  tbat: 

"There  ia  no  pretense  that  at  the  date  of  ths 
contract  50  cents  per  1,000  feet  or  the  consid- 
eration stated  in  the  contract  was  not  full  value 
for  the  timber  conveyed,  and  the  evidence  no- 
where intimates  that  there  was  any  fraud  or  de- 
ception practiced.  They  declare  that  they  at- 
tached ao  importance  to  the  conaideration  of  $1 
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•xpreised  In  the  contimct  for  the  Mfment  of 
flOO  additional  thereto  perfected  the  contract 
and  then  and  there  became  a  perfectly  legal  and 
•nbsisting  contract  just  as  in  the  Shepard  Case, 
121  La.  1011.  46  South.  999. 

"They  say  the  sum  of  $101  was  paid  for  the 
right  to  cut  and  remove  timber  from  the  lands 
described,  with  an  obligation  to  i>ay  any  sum  in 
excess  of  the  amount  that  the  timber  actually 
cut  would  amount  to  at  50  cents  per  1,000  feet, 
and  19  Am.  &  Eng.  Ency.  of  Law,  p.  624,  de- 
clares that  the  sale  of  standing  timber  is  usually 
made  at  a  given  price  per  1,000  feet  exactly  as 
this  sale  was  made,  except  that  there  has  been 
•  portion  of  the  price  paid  in  cash. 

"They  urge  that  the  present  is  identical  with 
the  Shepard  Case,  and  should  be  governed  and 
controlled  by  it.  They  maintain  that  the  case 
of  Thompson  v.  Union  Sawmill  was  passed  on 
upon  a  different  state  of  facts  and  upon  differ- 
entquestions  of  law. 

"TTiey  refer  the  court  to  Globe  Lumber  Co.  v. 
Lockett,  106  La.  414,  30  South.  902 ;  Jennings- 
Heywood  Company  Case,  119  La.  793,  44  South. 
481 ;  St.  Louis  Cypress  Co.  v.  Thibodeaux,  120 
La.  834,  45  South.  742  ;  Shepherd  v.  Davis  Bros. 
Co.,  Ltd.,  121  La.  1011,  46  South.  999 ;  and  Ur. 
Code,  art  2043." 

The  plaintiff  (Kent),  the  party  of  the  first 
part,  and  the  defendants  J.  M.  &  V.  M.  Davis 
(the  party  of  the  second  part),  having  both 
attached  those  signatures  to  the  instrument 
«C  the  11th  November,  It  evidenced  an  agree- 
ment of  some  kind  between  the  parties. 
Whether  the  act  so  signed  evidenced  a  valid 
and  binding  contract  between  them  Is  a  dif- 
ferent qnestion.    Civ.  Oxle,  art  1762. 

It  evidently  did  not  Ipso  facto  bring  about 
B  present  sale  of  any  kind,  for  the  writing 
expressly  declared  that: 

"If  J.  M.  and  V.  M.  Davis  pay  to  Z.  T.  Kent 
the  sum  of  $100  within  60  da^s  or  less  from 
date  then  this  contract  shall  be  m  full  force  and 
•ftect,  otherwise  it  shall  be  void,  said  $100  if 
paid  to  apply  aa  payment  on  timber  when  cut" 

Until  this  payment  of  $100  was  made,  the 
instrument  remained  an  offer  by  the  plain- 
tiff to  sell  the  timber  thereon  referred  to  on 
the  terms  therein  declared;  the  offer  l>eing 
left  open  to  the  Davlses  for  acceptance  for 
00  days,  and  their  acceptance  of  the  offer  to 
be  evidenced  by  the  payment  by  them  of 
$100  to  Kent  Civ.  Code,  art  1811.  The  $1 
consideration  was  obviously  Inserted  In  the 
act  by  the  Davlses  under  the  l>ellef  that  a 
present  fixed  consideration  of  some  kind  was 
necessary  In  order  to  bind  Kent  to  his  obli- 
gation of  holding  his  offer  open  for  60 
daya. 

The  parties  of  the  second  part  paid  the 
$100,  which  payment  by  the  terms  of  the 
agreement  was  made  the  condition  upon  the 
happening  of  which  the  offer  previously  made 
should  ripen  Into  a  contract  Tlie  purpose 
of  this  consideration  having  been  accom- 
plished, and  the  "offer"  having  merged  into 
a  contract,  there  Is  no  Issue  before  the  court 
as  to  whetiier  any  consideration  at  all  was 
needed  as  between  Kent  and  the  Davlses  to 
hold  the  former  to  his  open  offer,  and  none 
■s   to    whether    (If   one   was    needed)    the 


amount  agreed  upon  by  tbo  parties  was  suffl- 
dent  for  that  purpose.  We  have,  tterefore, 
to  direct  our  attention  to  ascertaining 
whether  or  not  there  be  In  the  contract 
everything  needed  to  give  It  validity  and 
binding  force,  for  It  Is  upon  that  instru- 
ment that  the  rights  and  obligations  of  the 
I>artles  have  to  be  determined. 

Eliminating  for  t^e  present  from  the  in- 
strument everything  having  reference  to  the 
$1  consideration  and  the  later  payment  of 
the  $100,  the  agreement  reads  that  Kent 
"thereby  tiargalned,  sold,  and  conveyed  unto 
the  party  of  the  second  part,  and  nnto  its 
successors,  heirs,  and  assigns,  all  the  pine 
timber  of  18  inches  and  greater  In  the  diam- 
eter at  the  stump,  growing,  standing,  and 
being  on  said  land  (the  land  having  been  de- 
scribed) for  the  price  of  60  cents  per  1,000 
feet  board  measure,  payable  monthly  at  the 
end  of  each  month. 

It  will  be  noticed  In  this  particular  agree- 
ment that,  as  written,  the  time  at  which  the 
Davlses  are  to  commence  cutting  and  remov- 
ing the  timber  is  not  given  nor  Is  the  tim« 
within  which  It  Is  to  be  cut  and  removed, 
neither  Is  the  Quantity  of  timber  to  be  cut 
any  one  month  fixed.  Plaintiff's  contention 
Ib:  That  he  Is  unable  to  compel  the  defend- 
ants either  to  "specifically  perform"  any  ob- 
ligation which  has  been  assured  by  them  nor 
can  he  "recover  damages"  for  noncompliance 
with  any  obligation  on  their  part  OHiBt,  aa 
matters  stand,  the  court  would  be  unable  to 
grant  him  relief  of  any  kind  Inasmuch  as,  tn 
order  to  do  so,  It  would  have  In  reality  to 
make  a  contract  between  the  parties  Instead 
of  enforcing  one  already  made.  That,  while 
perhaps  the  court  might  compel  defendants 
to  commence  cutting,  there  would  be  no  an- 
thority  on  Its  part  to  fix  the  quantity  of  tim- 
ber they  should  cut  each  month,  nor  to  fix 
the  date  at  which  the  cutting  and  removlns 
It  should  end.  That  defendants  could  reply 
to  any  attempt  made  to  coerce  them  that  the 
amount  of  the  tlmtier  to  be  cut  In  any  month 
being  left  open,  subject  to  his  own  will,  the 
court  would  act  arbitrarily  should  it  under- 
take to  order  them  to  cut  any  particular 
quantity  a  month.  PlalntlfTs  contention  is 
that  It  was  not  bis  purpose  and  Intention  to 
enter  In  a  mere  executory  contract  whereby 
the  objects  covered  by  the  contract  were  to 
remain  at  his  risk  and  at  defendants'  will  for 
an  indefinite  time  In  the  future,  but  to  brlns 
Into  existence  a  contract  which  should  at 
once,  on  acceptance  of  Its  terms  and  througb 
mere  consent  operate  ipso  facto,  a  transfer 
of  the  ownership  of  the  things  covered  by  It, 
and  place  them  Immediately  at  the  risk  of 
the  other  party. 

That  If  the  court  should  adopt  defendant's 
construction  of  the  contract,  and  hold  all  tb« 
pine  trees  on  the  land  of  the  size  mentioned 
In  the  contract,  to  be  at  his  risk  until  cut  for 
an  indefinite  period,  then  the  consideration 
of  60  cents  per  thousand  feet  for  timber   to 


Digitized  by 


Google 


I*.) 


KENT  T.  DAVIS  BROS.  LUMBER  CO. 


457 


ht  cot  and  as  cnt  wonld  not  be  a  serlons  con- 
ilderation,  but  a  rile  price.  That  article 
ia03  of  the  Civil  Code  declares  that: 

"When  one  party  proposes  and  the  other  as- 
aents,  then  the  obligation  is  complete  and  by  vir- 
tne  of  the  right,  each  has  impliedly  given  to 
the  other,  either  of  them  may  call  tor  the  aid 
«(  the  law  to  enforce  it." 

That  bla  Inability  to  successfully  call  for 
the  enforcement  of  this  agreement,  either 
through  specific  performance  or  through  dam- 
ages, establishes  the  fact  that  there  Is  no 
valid  contract  between  the  parties,  and  that 
it  Is  anconscionable  and  inequitable.  That 
an  agreement  whose  terms  are  so  Indefinite 
and  uncertain  as  to  place  the  obligee  at  the 
mercy  and  will  of  the  obligor  is  no  contract 
at  all,  though  It  may  have  the  form  of  one. 
Plaintiff  urges  that,  although  eight  years 
have  passed  since  this  agreement  was  signed, 
the  Davlsea  have  not  moved  a  step  towards 
cutting  any  trees,  and  have  no  Intention  of 
doing  80  in  the  future,  unless  they  thlnlc 
proper,  and  he  Is  without  a  remedy  to  force 
them  to  do  so.  That  tinder  article  1762  of 
the  Civil  Code  a  contract  must  not  be  con- 
founded  with  the  instrument  in  writing  by 
which  it  is  evidenced.  The  contract  may 
■nbaist,  though  the  written  act  may  for  some 
defect  be  declared  void,  and  the  written  act 
may  be  good  and  authentic,  although  the  con- 
tract it  witnesses  be  illegal.  The  contract 
itself  is  only  void  for  some  cause  or  defect 
determined  by  law. 

The  Devises  undoubtedly  gave  their  consent 
te  an  agreement  of  some  Idnd.    Did  a  valid 
contract  result  from  that  consent?    We  do 
not  think  there  was  any  uncertainty  as  plain- 
tiff claims  there   was  in  the  things   sold. 
Article  1886  declares  that  an  obligation  must 
tiave  for   its  object   something  determinate 
at  least  as  to  its  species.    The  quantity  of  a 
thing  may  be  uncertain,  provided  it  be  capa- 
Ide  of  being  ascertained.    The  things  covered 
by  the  agreement  are  all  (not  a  part)  the  pine 
trees  on  the  land  of  the  size   mentioned. 
There  was  no  difficnity  in  ascertaining  im- 
mediately after  the  agreement  was  entered 
Into  how  many  trees  of  that  kind  and  sise 
there  were  on  the  land.    The  fact  that  pay- 
ment of  the  price  was  to  be  made  from  time 
to  time  as  trees  should  be  cut  would  not 
stand  in  the  way  of  an  examination  of  the 
trees  on  the  place  with  the  view  of  fixing  the 
nomber.    Should  there  be  error  in  fixing  the 
nnm!>er,  it  could  t>e  corrected  when  the  trees 
came  to  be  cat    Such  a  possible  error  would 
not  give  rise  to  a  ground  for  claiming  the 
nonity  of  the  agreement  for  uncertainty.    It 
could  not  be  said  in  advance  that  an  error 
woold  be  committed. 

It  cannot  be  said  that  the  price  is  uncer- 
tain because  of  the  fact  that  It  might  so  hap- 
pen that  an  estimate  made  immediately  after 
tbe  agreement  as  to  the  number  of  trees 
might  be  erroneous,  and  therefore  from  that 
fMct  there  might  arise  uncertainty  as  to  the 
foil  price  which  would  be  ultimately  received. 


Tbe  price  was  fixed  and  not  nncertaln — 60 
cents  per  1,000  feet  for  all  the  trees  on  the 
land  of  the  size  mentioned.  Should  there  be 
error  in  the  estimate  made  of  the  trees,  then 
the  price  fixed  would  simply  be  reduced  to 
Conform  to  tbe  actual  facts. 

It  cannot  be  said  In  advance  and  on  the 
face  of  the  Instrument  that  there  was  any 
tmcertalnty  in  the  quantity  sold  or  the  price 
of  the  trees,  becanse  as  a  possibility  at  some 
future  time  some  of  the  trees  which  were 
on  the  land  of  the  size  mentioned  should  be 
thereafter  destroyed  by  fire  or  storms  or  in- 
sects. 

Article  1898  of  the  Civil  Code  states  that 
where  the  consideration  of  the  contract  really 
exists  at  the  time  of  the  contract,  but  after- 
wards fails,  It  will  not  affect  the  contract, 
if  all  that  was  intended  by  the  parties  be 
carried  into  effect  at  tbe  time.  The  destruc- 
tion of  property  sold  after  the  sale  is  per- 
fected without  the  fault  of  the  seller  Is  a 
case  governed  by  this  rule;  but  (article  1890 
declares)  if  the  contract  consists  of  succes- 
sive obligations  to  be  performed  at  different 
times,  and  the  equivalent  is  not  given  in  ad- 
vance for  the  whole,  but  la  either  expressly 
or  impliedly  promised  to  be  given  at  some 
future  period,  then,  if  the  cause  on  the  eon- 
tract  corresponding  to  either  of  the  succes- 
sive obligations  should  fail,  the  obligation 
depending  on  it  will  fall  also.  Thus  in  leases 
for  10  years  the  obligation  to  pay  the  year- 
ly rent  ceases  if  the  property  which  is  leased 
should  t>e  destroyed. 

The  contract  In  this  case  is  one  which 
under  the  classification  of  the  Civil  (3ode  is 
designated  as  a  "contract  to  give."  If  in 
a  contract  of  that  character  the  obligation 
to  deliver  is  an  object  wMch  is  particularly 
specified.  It  is  perfect  by  the  mere  consent 
of  the  parties.  It  renders  the  creditor  the 
owner  If  it  t>e  not  delivered,  puts  tbe  thing 
at  his  risk  from  the  date  of  the  obligation. 
If  the  contract  la  one  of  those  which  par- 
ports  a  transfer.  If,  however,  the  debtor  is 
In  default  for  not  having  made  the  delivery, 
it  Is  at  his  risk  from  the  time  of  the  default. 
Article  2458  declares  tlmt  when  goods,  prod- 
ace^  or  other  objects  are  not  sold  in  lump,  but 
by  weight,  by  bale,  or  by  measure,  the  sale  is 
not  perfect,  Inasmncb  as  the  things  so  sold 
are  at  the  risk  of  the  seller  until  they  t>e 
weighed,  counted,  or  measured,  but  tbe  buyer 
may  require  either  the  delivery  of  them  or 
damages  If  there  be  any  in  case  of  nonex- 
ecutlon  of  the  contract  If,  on  the  contrary, 
the  goods,  produce,  or  other  objects  have 
been  sold  in  a  lump,  the  sale  is  perfect  al- 
though these  objects  may  not  have  been 
weighed,  counted,  or  measured. 

The  contract  in  this  case  covered  all  the 
pine  trees  of  a  certain  description  standing 
or  being  on  a  designated  tract  of  land.  Plain- 
tiff consented  to  sell  not  prospectively,  but 
presently,  all  of  those  particular  trees,  and 
the  defendant   also  consented  to  buy.   not 
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prospecttrely,  but  presently,  all  of  those  par- 
ticular trees. 

Not  only  were  tSie  trees  covered  by  the 
contract  so  described  as  to  fix  their  identity, 
bat  their  identity  was  further  fixed  by  a  de- 
scription of  the  place  where  they  were  select- 
ed. There  was  no  mingling  or  mixture  of 
those  trees  with  others  of  a  like  description. 
In  the  brief  filed  on  behalf  of  the  plaintiff  It 
was  assumed  that  under  the  agreement  the 
trees  on  the  land  remained  at  his  risk ;  that 
the  sale  of  the  trees  was  held  in  chtek  by  a 
BuspensiTO  condition  as  the  price  stipulated 
is  to  be  paid  when  and  as  the  trees  are  cut 

We  do  not  understand  these  words  as  con- 
taining a  "Bu^enslve  condition"  to  a  sale  and 
as  postponing  the  creation  of  a  contract  of 
sale  until  the  trees  are  cut  These  words 
refer  not  to  the  creation  of  a  contract  but 
to  the  payments  to  he  made  under  an  agree- 
ment already  agreed  to.  They  do  not  reach 
back  to  the  contract  itself,  but  are  what  is 
known  as  "accidental  stipulations"  in  a  con- 
tract 

What  effect  this  "accidental  atipnlatlon"  as 
to  payment  may  have  In  the  future  on  the 
obligation  of  parties  we  are  not  called  upon 
to  say,  as  the  facts  of  the  case  have  not  taken 
sach  shape  as  to  make  a  decision  necessary. 
It  is  not  presented  in  this  case  nnder  such 
circumstances  as  to  authorize  us  to  declare 
the  contract  on  the  face  of  the  instrument  a 
nullity.  If  the  plaintiff  has  suffered  any  in- 
jury, so  far  it  has  been  the  result  of  his  own 
inaction  not  of  the  terms  of  the  contract. 

This  action  as  brought  is  one  seeking  to 
hare  a  particular  contract  declared  "to  be 
s  nullity."  We  have  to  deal  with  it  as  such, 
and  not  as  an  action  for  "rescission  of  a 
contract" 

Before  a  contract  can  he  "rescinded,"  the 
obligor  must  be  placed  In  default.  Plaintiff  has 
not  placed  defendants  in  this  case  In  default 
The  contract  Involved  in  this  case  can  be 
made  more  definite,  but  it  Is  not  a  nullity. 

For  reasons  herein  assigned,  it  Is  hereby 
ordered,  adjndged.  and  decreed  that  the  judg- 
TUBOt  appealed  from  be,  and  the  same  la,  an- 
nulled, avoided,  and  reversed.  Plaintiff's  de- 
mand is  hereby  dismissed  without  prejudice. 


(122  La.  lOM) 

No.  17,032. 

STATE  v.  RICHARDSON. 

(Supreme  Court  of  Lionisiana.     Nov.  80,  1908. 

Rehearing  Denied  Feb.  16,  1909.) 
1.  Attobnet  and  Clikkt  (8  44*)— Contbacjts 
WITM  Client  —  Validitt  —  Misconduct  or 
Attoknby— Suspension. 

There  was  a  want  of  lufficient  considera- 
tlca  in  a  transaction,  which  resulted  in  the 
transfer  of  property. 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
Client,  Dec.  Dig.  {  44.*] 


2.  DivoaoB  (8  56*)— EviDxifOB— Collusion. 

The  evidence  produced  aBsisted  in  establish- 
ing facts  of  a  date  preceding  the  suit,  and  facil- 
itated the  wife  in  obtaining  her  divorce. 

Client  and  counsel  should  decline  to  accept  the 
otter  of  the  opposite  party  to  the  suit  of  evi- 
dence to  prove  his  or  her  matrimonial  offense. 

The  witnesses  to  prove  the  offense  were  pro- 
cured by  the  plaintiff's  husband. 

As  relates  to  material  points  in  course  of  pro- 
ceedings for  divorce,  eadi  of  the  parties  to  the 
suit  should  decline  to  enter  into  an  agreement 
facilitating  the  proof  of  the  offense.  "Hie  maia 
issues  should  be  left  to  be  made  out  by  the  re- 
spective parties. 

[Bid.  Note.— For  other  cases,  see  Divorce.  Dea 
Dig.  }  56.*] 

Provosty,  J.,  dissenting. 

(Syllabus  by  the  Court.) 

Suit  by  the  State  for  the  disbarment  of 
Francis  B.  Richardson.  Judgment  of  sus- 
pension. 

Walter  Oulon,  Atty.  (Sen.  (Joseph  Wheadon 
Carroll,  of  counsel),  for  the  State.  Donel- 
son  Caffery,  Bufus  Edward  Foster,  Francis 
Llddell  Richardson,  Weeks  &  We^s,  and 
Frank  Soul6  (Robert  Persifer  Hunter  and 
David  Blackshear  Hamilton  Cihaffe,  of  coun- 
sel), for  defendant  Philip  Henry  Mentz, 
amicus  curUe.  Armand  Remain,  Edwin  How- 
ard McCaleb,  Jr.,  Henry  W.  RoblnB<m,  Wood- 
ville  &  Woodville,  Philip  Henry  Mentz,  Ed- 
win Howard  McCaleb,  Sr.,  John  Taylor 
Whitaker,  William  Winans  Wall,  Fergus 
Kernan,  William  Charles  McLeod,  William 
Grant  William  Bullitt  Grant  Edward  Righ- 
tor,  Benjamin  Ory,  Lloyd  Posey,  Chandler 
Clement  Luzenberg,  B.  A.  O'SuIiivan,  Rob- 
ert Hardin  Marr,  Frank  Edward  Rainold, 
William  F.  Brewer,  John  Beauregard  Fisher, 
Arthur  John  Peters,  James  Wilkinson,  Hu- 
bert Marion  Ansley,  Harry  Darley  Smith, 
Albert  Campbell  Allen,  James  Rundlett  Park- 
erson,  Joseph  Francis  Walton,  S.  R.  Mont- 
gomery, William  Weeks  Westerfleld,  and. 
Emile  Joseph  M^ral,  amid  curiae  on  applica- 
tion for  rehearing. 

BREAUX,  0.  J.  Relator  brought  this  suit 
against  the  respondent  to  obtain  his  disbar^ 
ment  as  an  attorney  at  law. 

The  petition  of  relator  contains  a  number 
of  specific  allegations  regarding  his  conduct 
as  an  attorney  at  law  while  acting  as  coun- 
sel of  a  Mrs.  Winling,  a  seamstress  of  slight 
education  and  little  or  no  business  expe- 
rience. 

She  employed  him  in  the  year  1901  to  oI>- 
tain  a  divorce  on  the  ground  of  adultery  of 
her  husband,  about  the  same  time  she  em- 
ployed him  to  protect  her  rights  to  property 
she  owned. 

Mr.  Charles  J.  Thterd  was  her  attorney. 
She  became  Impatient,  as  she  was  nervously 
anxious  to  obtain  a  divorce.  He  was  disin- 
clined to  sue  for  a  divorce.  There  was  a 
child,  issue  of  the  marriage.  He  was  dlsia- 
clined  on  that  account  to  institute  suit 
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Sbe  changed  sttorn^,  and  employed  re- 
spondent 

This  Incident  has  no  Immediate  algnifl- 
cance;  It  la  referred  to  as  part  of  the  narra- 
tlre  of  the  case. 

Relator  avers  that  he  charged  her  an  ex- 
cesalTe  fee,  and  that  he  availed  himself  of 
the  opportunity  he  had  as  an  attorney  at 
law  and  of  his  Influence  to  buy  her  property 
for  an  amount  less  than  It  was  worth  and 
to  sell  to  her  two  lots  of  ground;  that  he  re- 
sorted to  separate  suits  to  obtain  her  rights 
when  he  might  by  one  salt  have  obtained 
tbem;  that  he  advised  bis  client  to  abandon 
her  claim  for  alimony  In  the  divorce  pro- 
ceedings. 

As  relates  to  the  divorce:  Relator  alleges 
that  respondent  advised  with  and  came  to  an 
Tmderstandlng  with  the  attorney  of  the  de- 
fendant to  obtain  witnesses  to  prove  the 
charges  brought  by  his  client;  that  the  pro- 
ceedings resulted  In  an  imposition  upon  the 
court  by  whom  judgment  was  rendered. 

At  the  time  that  the  respondent  was  em- 
ployed he  demanded  and  received  $50  from 
his  dlent  as  a  retainer  and  to  pay  costs. 

About  the  time  that  he  was  employed  he 
learned  from  her,  properly  enough,  that  she 
had  five  lots  of  ground,  acquired  by  her  dur- 
ing her  marriage  with  paraphernal  funds. 
The  title  was  In  her  name,  but  the  deed  did 
not  recite  that  it  was  acquired  by  her  with 
paraphernal  funds. 

He  also  about  the  same  time  was  informed 
by  her  that  she  owned  25  shares  of  gas  stock, 
for  which  she  held  certificates  In  her  name. 
This  stock  also  was  bought  with  her  sepa- 
rate funds.  This  stock  had  been  bought  by 
her  in  her  name. 

He  was  Informed  that  the  husband  of  his 
dlent  laid  dalm  to  this  property  as  being 
commnnity.  This  information  was  given  in 
coarse  of  the  employment 

There  is  an  averment  that  he  knew  from 
coDversatlons  be  had  with  her  attorney,  Mr. 
Thterd,  who  had  formerly  attended  to  her 
tmsiness,  that  the  lots  and  the  gas  stock  had 
been  acquired  with  her  paraphernal  fund& 

Of  this  there  is  no  serious  question. 

Before  the  client  came  to  respondent's  of- 
fice and  employed  him,  when  she  was  about 
to  Mil  a  lot  of  ground,  she  was  annoyed  b7 
her  husband,  who  employed  counsel  and  de- 
manded of  her  some  $700  in  satisfaction  of 
aome  asserted  right 

This  amount  the  husband  reduced  to  some 
$300  for  some  improvements  he  claimed  to 
have  made  on  the  property,  which  was  in 
the  name  of  the  wife.  As  she  was  anxious 
to  sell  the  property,  she  finally  concluded  to 
let  him  have  the  amount,  although  she  was 
well  Informed  by  her  attorney  at  the  time, 
Mr.  Thterd,  that  he  had  no  right  to  it 

From  thia,  and  possibly  other  incidents,  the 
respondent  says  he  conceived  the  idea,  after 
be  had  been  employed  by  Mrs.  Winllng,  that 
the   husband  waa  not  eo   much  concerned 


abont  his  wife  as  he  was  about  her  little 
property;  that  he  would  subserve  the  inter- 
est of  tils  client  by  having  the  ownersulp  fix- 
ed as  being  paraphernal;  that  the  husband 
would  then  be  less  anxious  to  defend  the 
suit  for  divorce,  which  had  not  yet  been 
brought 

The  respondent  went  to  work  to  have  it 
decreed  that  it  waa  paraphernal  property. 
He  advised  his  client  to  make  a  sale  to  an 
ostensible  buyer;  that  before  passing  the  sale 
he  would  bring  suit  averring  that  the  signa- 
ture of  the  husband  was  necessary,  and  there- 
by obtain  the  authorization  of  the  husband 
or  of  the  court 

The  client  found  a  convenient  purchaser, 
who  doubtless  did  not  feel  apprehensive,  for 
the  price  was  nominal. 

The  suit  waa  brought  to  have  it  decreed 
that  the  property  was  paraphernal;  the  hus- 
band answered  and  made  a  defense,  which 
the  relator  characterizes  as  weak. 

Judgment  waa  rendered  against  the  boa- 
band  recognizing  the  right  of  the  wife. 

After  this  Judgment  had  been  obtained,  the 
property  was  transferred  to  a  vendee  by  the 
name  at  Chapon. 

A  day  or  two  after  the  property  was  sold 
by  Chapon:  to  a  relative  of  the  respondent, 
or  really  to  the  respondent 

There  was  no  price  paid  at  either  sale. 

Time  passed;  no  suit  was  brought  for  a 
divorce. 

Now  as  to  the  gas  stock  In  the  name  of 
Melanle  Winllng,  owned  by  her: 

In  accordance  with  the  respondent's  advice, 
the  client  consented  to  its  sale.  Respondent 
placed  it  in  the  hands  of  a  broker,  and  di- 
rected him  to  sell  it  in  his  name. 

After  It  had  been  sold,  the  gas  compatiy 
refused  to  recognize  the  sale,  on  the  ground 
that  Mrs.  Winllng  needed  the  authorization 
of  her  husband.  The  result  was  that  that 
sale  waa  never  completed.  It  became  necea- 
aary  for  the  broker  to  furnish  the  buyer 
from  him  as  broker  with  other  stock  In  place, 
and,  aa  the  stock  had  tncreased  slightly  in 
value,  it  cost  a  broker's  commission  a  small 
amoont  additional,  $28.13,  paid  by  the  re- 
spondent, which  the  respondent  cliarged  to 
his  client 

After  this  attempted  sale,  or,  rather,  sale 
which  was  never  completed,  the  respondent  re- 
turned the  certificate  of  stock  to  his  client ;  it 
was  placed  In  an  envelope  and  handed  to  her. 

She,  the  same  day  or  a  short  time  there- 
after, lost  it — misplaced  it  in  some  way.  The 
loss  was  advertised,  and  a  bond  had  to  be 
furnished.  It  was  required  by  the  gas  com- 
pany before  giving  a  duplicate.  This  bond 
was  signed  by  the  attorney,  respondent,  who 
charged  for  his  services  as  surety  the, sum 
of  $100. 

It  seems  that  some  comment  was  made  by 
the  client  in  matter  of  returning  the  certifl- 
cate. 

Wa  may  aa  well   atate  -  her*  that  that 
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amonnts  to  nothing;  rel&tor  attaches  no  Im- 
portance to  It,  and  It  forms  no  part  of  the 
case.  We  merely  refer  to  It  In  passing  to 
■ay  that  It  amounts  to  nothing.  She  most 
have  lost  it,  and  no  blame  can  be  laid  at 
respondent's  door  on  that  score. 

After  a  new  certificate  of  stock  had  been 
obtained  from  the  gas  company,  respondent 
dalmed  that  In  April,  1902,  Mrs.  Wlnllng 
sold  him  the  stock  for  its  market  value,  to 
wit,  $116  per  share. 

No  suit  for  a  divorce  had  been  brought 

The  relator  further  charges  that  In  June, 
1002,  while  the  relation  and  Influence  of  at- 
torney and  client  still  existed,  the  attorney 
Induced  bis  client  to  buy  from  him  two  lots 
of  ground,  one  for  $900,  and  the  other  for 
$1,400;  and  at  the  same  time  he  bought  the 
flre  lots  from  his  client  before  mentioned. 

She  about  the  same  time  sold  her  gas  stock 
to  respondent 

The  respondent  testified  that  a  verbal 
agreement  was  entered  Into  in  April.  1002, 
In  which  she  consented  to  buy  his  two  lots 
at  the  price  before  mentioned,  and  sell  him 
the  gas  stock  before  mentioned. 

In  June  following,  he  wrote  to  her  and  in- 
dosed  a  statement 

As  It  la  of  some  importance.  It  Is  Inserted 
here: 

"New  Orleans,  h^  June  8rd,  1002. 
"Mr^  M.  J.  Wlnllng,  Olty. 

"Dear  Madame:  I  beg  to  famish  you  state- 
ment of  the  several  matters  I  have  had  in  hand 
for  you  as  follows: 

By  purchase  price  of  lots |  BOO  00 

By  purchase  price  of  stock 2,900  00 

$3,400  00 
This  amount  has  been  expended  as  follows: 
Purchase  price  of  No.  702  Peters  ave.  $1,400  00 
Purchase    price    of    1120    Arabella 

street  900  00 

Gash  handed  you 100  00 

Mr  fee  In  re  lots 100  00 

My  fee  in  re  stock  sale,  authorization 
and    obtaining    new    certificate    of 

stock  800  00 

My  charge  for  bond  required 100  00 

Paid  H.  L.  Huntington,  due  by  yon         28  00 

Taxes  on  lots 12  00 

Costs  of  sale  to  Chapon  and  certifi- 
cates   20  00 

E}8timated  coats  in  divorce  proceed- 
ings           40  00 

BIy  fee  in  divorce  proceedings 400  00 

$3,400  00 

"I  have  itemised  these  charges,  but  my  agree- 
ment with  you  was  to  let  you  have  the  above 
named  property,  pay  these  charges  and  myself 
for  the  transfer  of  the  stock  and  lots  to  me. 
This  I  have  carried  out  and  I  trust  it  all  meets 
with  your  approval." 

[Signed  by  the  respondfnt] 

The  Proceedings  for  a  Divorce. 

nie  salt  for  a  divorce  was  afterward 
bnmght 

The  question  of  alimony  claimed  by  plain- 
tiff against  her  husband  came  up  between 
counad.    The  counael  for  the  hnsband  said 


to  respondent  that  if  that  demand  were 
abandoned  there  wonld  be  no  defense  made  in 
the  divorce  proceedings.  Respondent  then 
spoke  to  his  client  and  advised  her  to  aban- 
don the  claim,  which  she  did. 

The  default  was  confirmed  and  judgment 
of  divorce  rendered  on  December  22,  1902. 

The  record  discloses  that  respondent  was 
Informed  that  the  witnesses  to  prove  the 
diarge  of  adultery  would  be  on  band;  that 
there  was  no  question  about  the  facts  being 
provable,  and  that  the  testimony  would  be 
forthcoming. 

To  quote  from  the  testimony:  Respondent 
states  as  a  witness  that  be  met  Mr.  Coats 
whom  he  knew,  and  that  he  Introduced  him 
to  the  witnesses  who  could  prove  up  what 
was  wanting  In  the  Wlnllng  case.  He  obtain- 
ed the  facts  from  them,  asked  these  witnesses 
what  they  would  testify  to,  asked  if  they 
knew  Wlnllng,  and  the  fact  of  the  adnltery, 
and  the  facta  necessary. 

We  state  the  (acts  in  the  order  of  dates: 

Mrs.  Wlnllng  wished  to  sell  one  of  the 
properties  she  bought  from  the  respondent  by 
the  sale  to  her.  Although  it  contained  the 
declaration  that  the  property  was  bought 
with  her  paraphernal  funds,  she  was  again 
met  with  the  objection  from  the  one  who 
thought  of  buying  that  the  signature  of  the 
husband  was  necessary.  This  was  one  of 
the  lots  sold  by  respondent  to  his  client  It 
was  about  in  the  same  situation,  as  to  title, 
as  the  property  of  the  client  was  when  she 
was  advised  by  respondent  to  place  It  in  the 
name  of  another. 

She  called  on  another  lawyer  than  respond- 
ent, and  the  latter,  through  counsel  for  Wln- 
llng, obtained  the  desired  signature. 

Some  time  thereafter  the  differences  be- 
tween counsel  and  bis  former  client  two  of 
his  friends — one  a  well-Icnown  and  highly 
reputable  attorney,  and  another  a  well  and 
favorably  known  notary — ^took  the  matter 
In  band,  and  finally  obtained  the  consent  re- 
luctantly, of  respondent  to  an  adjustment 

Tlte  fee  was  reduced  to  $350,  and  the  par- 
ties were  placed  in  the  position  they  were 
before  the  property  was  transferred  as  be- 
fore mentioned.  Mrs.  Wlnllng  became  again 
the  owner  of  the  property  which  had  l>een 
hers,  and  respondent  went  into  poesesslon  of 
his. 

Before  concluding  this  statement  of  facts, 
we  Insert  the  following  excerpt  from  the  tes- 
timony of  respondent: 

"There  was  a  bill  due  to  Mr.  Huntingtoo  tor 

?t28  and  some  cents,  costs  of  court  taxes  on  lier 
ots,  certificate  of  sale,  and  the  cost  of  tlie  trsna- 
fer  of  Ctiapon. 
"You  will  fiud  it  all  itemized  here. 
"I  told  her  that  I  would  sUnd  all  of  theaa 
diarges  as  a  part  cooaideration  of  the  deal  w* 
were  making." 

It  is  charged  that  the  defendant  netted  for 
his  services  $1,102,  nearly  one-third  of  the 
total  property  of  the  cUait 
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There  are  c  nnmber  of  other  details.  We 
will  close  onr  summary  and  statements  of  tbe 
facts  aa  these  sofflce  for  the  decision. 

Alimony. 

To  the  abandonment  of  the  alimony  In  it- 
■elf,  for  which  Mrs.  Wlnllhg  had  sued,  we  at- 
tach no  great  Importance.  Tbe  purpose  was, 
aa  stated,  to  facilitate  the  obtaining  of  tbe 
judgment  of  divorce  and  the  custody  of  |ier 
child. 

We  will  state  It  would  have  been  best  in 
the  proceedings  for  a  divorce  not  to  dispose 
of  whatever  right  she  may  have  had  to  ali- 
mony. 

Attorney  and  Client 

Hie  attorney  may  expect  too  mnch  of  hla 
dlmt,  and,  on  the  other  hand,  tbe  client 
may  in  some  instances  surrender  too  many 
rights,  owing  to  the  implicit  confidence  in 
the  attorney. 

In  their  transactiona  In  the  pending  case  It 
does  look  as  U  the  attorney,  as  sometimes 
happens,  overlooked  the  fact  that  he  was 
dealing  with  a  person  whose  will  power  was 
very  mnch  influenced  by  his  own;  that  his 
profession  naturally  Inspired  confidence. 

She  consented  to  sell  property;  after- 
ward to  buy  property;  signed  receipts,  and 
cave  clear  acquittance  to  tbe  attorney,  ac- 
companied by  words  of  approval  and  even 
thanks.  But  after  all  this,  on  recalling  her 
acts,  she  was  seized  with  regret  and  doubt- 
less Indulged  in  complaints,  and  met  with 
the  sympathy  that  complaining  clients  almost 
-always  meet  with  when  they  state  that  they 
have  signed  away  rights  under  the  advice  of 
their  attorney  which  they  should  not  have 
signed. 

Even  the  merest  color  of  truth  In  a  case 
«f  this  kind  leaves  the  attorney  with  scant 
ability  to  do  away  with  tbe  impressions 
<veated  on  the  client  and  the  ever-ready  ad- 
Ttsers  and  friends. 

In  order  as  much  as  possible  to  guard 
against  the  error  into  which  attorneys  have 
t>een  known  to  fall  in  acquiring  property  of 
their  clients,  adversely  to  their  clients'  in- 
terest, it  has  in  some  Jurisdictions  been  laid 
down  as  a  rule  that,  if  an  attorney  goes  too 
far  and  acquires  property  of  bis  client  ad- 
versely to  the  latter's  Interest  which  he 
should  not  have  acquired,  he  can  be  made  at 
law  to  return  it. 

There  is  no  question  here  of  an  attorney 
having  acquired  property  of  his  dlent  which 
he  can  be  made  to  return ;  he  acquired  it 
with  her  consent,  given,  it  nnist  be  said,  when 
tbe  was  nervously  anxious  to  obtain  a  di- 
vorce, and  to  De  permitted  by  tne  court  to  re- 
tain the  custody  of  her  child  of  tender  years. 

She  testified  that  she  was  willing  to  part 
with  all  she  had  for  tbe  divorce  and  the  cus- 
tody of  her  child. 

If,  owing  to  the  nervousi  anxiety  of  the 
-client,  she  parted  with  the  property,  there  is 
-alreadj  a  hardshiik 


It  is  advisable  to  dedlne  to  make  sales  to 
clients  or  buy  their  property,  particularly 
if  there  is  an  unsettled  fee,  the  amount 
of  which  lias  not  been  fixed,  and,  again,  if 
the  services  are  not  rendered  but  to  be  ren- 
dered. 

Tbe  objectionable  feature  here  is  that  the 
attorney,  without  informing  his  client  of  the 
amount  of  tbe  fee,  bought  her  property,  and 
after  he  had  bought  he  Informed  his  dlent 
of  the  amount  of  his  fee. 

The  standard  of  professional  conduct  Is  be- 
fore ns  for  consideration. 

In  view  of  this  standard,  we  must  hold 
that  the  attorney  must  not  deal  with  his 
client  and  become  the  owner  of  her  property 
nnder  the  facts  and  circumstances  developed 
here. 

We  will  not  deny  for  an  instant  to  the  at- 
torney the  right  to  secure  his  fee  if  that  was 
tbe  purpose,  but  to  the  end  of  securing  his 
fee  he  should  not  go  to  the  extent  of  be- 
coming tbe  owner  of  all  her  property,  even 
though  there  is  willingness  on  tbe  part  of 
the  client  in  face  of  the  fact  that  her  prop- 
erty had  been  transferred. 

We  are  of  opinion  that  there  was  no  ne- 
cessity for  the  attorney  to  become  the  own- 
er of  the  stock  which  was  transferred  to 
him  at  the  time  that  it  was  transferred. 

There  was  a  verbal  agreement,  April,  1902, 
preceding  the  transaction,  of  which  no  writ- 
ten note  was  made  and  in  regard  to  which 
we  do  not  understand  that  attorney  and 
client  agree.  There  was  no  one  present  other 
than  these  two. 

Respondent's  contention  Is  that  another 
agreement,  that  of  June,  1902,  shows  the 
distribution  of  the  proceeds  of  the  property 
disposed  of  nnder  the  agreement  of  April, 
1902: 

"Under  whldi  BKreement  I  agreed  to  sell  to 
her  or  have  transferred  to  her  the  city  prop- 
erty No.  762  Peters  avenue  and  1126  Arabella 
street" 

In  all  these  transactions,  in  matter  of  con- 
sideration, it  does  seem  that  the  client  was 
In  a  disadvantageous  position ;  she  had  part- 
ed with  everything,  and  the  statement  fur- 
nished her,  showing  excessive  charges,  was, 
doubtless,  imposing. 

She  is  a  weak,  uneducated  woman,  a  seam- 
stress, not  familiar  with  tbe  ways  of  busi- 
ness. The  complaint  would  appear  in  a  dif- 
ferent light  if  it  were  from  one  having  men- 
tal energy  enough  to  fully  protect  her  rigbta 
She  was  entitled  to  full  protection  from  her 
attorney. 

Something  related  of  Pothier  may  serve 
to  illustrate,  although  not  directly  pertinent. 

It  Is  related  by  Prot  Duverger,  of  ths 
Paris  Law  School,  in  a  book  of  recent  date, 
a  copy  of  which  we  have  In  our  possession. 

Pothier  had  committed  an  error,  and  had 
thereby  wronged  a  servant  Discovering  It 
it  was  a  source  of  annoyance.  The  servant 
had  left  and  was  at  some  distance  when  ths 
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error  was  discovered.  It  la  related  that  Po- 
thler  made  it  his  duty  to  find  tbe  humble 
man  and  In  person  convey  his  regret  to  the 
servant,  all  confused  by  the  expressions  of 
regret  of  a  great  man. 

This  may  have  the  appearance  of  altruism. 
It  only  manifested  the  desire  not  to  Impose 
on  the  weak  and  Ignorant 

We  are  not  inclined  to  go  much  further 
with  this  thought  It  only  shows  the  desire 
to  correct  the  wrong — the  desire  to  be  strict- 
ly lust  This  feeling  Is  not  confined  to  any 
place  nor  to  the  people  of  any  country. 

Of  course,  there  should  be  no  great  dis- 
crimination among  clients.  It  remains  that 
the  lawyer  owes  special  protection  to  the 
weak  client 

By  the  by,  to  the  pending  case,  the  wrong 
committed  was  corrected,  as  far  as  it  was 
possible  to  correct  It  as  between  respondent 
and  his  client  through  the  toterpositlon  of 
the  friends  as  before  stated. 

A  few  words  in  regard  to  the  delay  to  in- 
stituting suit  for  a  divorce: 

There  was  delay  to  Instituting  suit  for  di- 
vorce. We  are  not  toclined  to  scrutinize  too 
closely  the- causes.  During  this  delay,  the 
property  of  the  client  passed  to  the  attorney, 
and  he  sold  property  to  her.  Afterward  tbe 
suit  for  divorce  was  brought. 

The  respondent's  reason  for  the  delay  was 
because  he  deemed  it  best  in  the  interest  of 
his  client  to  temporize. 

Be  all  this  as  it  may,  tbe  delay  does  not 
seem  to  have  placed  the  client  to  a  better 
position. 

It  Is  said  that  by 'placing  the  property  to 
the  name  of  a  third  person  it  would  leave  the 
husband  without  hope  of  recovering  anything 
from  the  wife  as  belonging  to  tbe  community ; 
It  would  enable  the  client  better  to  get  rid 
of  blm,  and  facilitate  the  obtaining  of  a  di- 
vorce, as  the  husband  would  no  longer  have 
the  same  interest  to  opposing  that  demand. 

The  explanation  is  not  convincing,  partic- 
ularly in  view  of  the  fact  that  the  respond- 
ent sold  the  two  lots  before  mentioned  to  bis 
client  one  for  $1,400,  and  the  other  for  $900, 
during  the  delay  he  deemed  advisable. 

Althongh  it  was  recited  in  tbe  deed  from 
the  respondent  to  his  client  that  it  was  para- 
phernal property  of  the  wife,  it  none  the  less 
remained  subject  to  the  husband's  claim,  as 
much  as  the  other  property  of  the  wife  trans- 
ferred by  her  to  tbe  respondent  had  been 
subject  to  that  asserted  right 

As  to  the  contingent  fee,  not  admitted  by 
the  client: 

Conceding  for  a  moment  that  the  client 
was  advised  about  this  fee,  it  rematos  there 
was  little  necessity  for  such  a  fee.  He  had 
the  property.  There  was  no  necessity  for  the 
client  to  give  up  a  part  In  order  to  realize 
the  remainder. 

As  to  the  services  to  be  rendered  for  the 
divorce,  they  scarcely  Justified  a  contingent 
fee    The  Mrvices  to  be  rendered  and  which 


were  afterward  rendered  were  ordtoary  serv- 
ices which  did  not  call  for  a  large  deduction 
from  the  amount  to  hand  under  the  circum- 
stances to  which  we  have  already  referred. 

The  Divorce. 

We  come  to  another  delicate  subject — the 
complaint  that  the  attorney  for  the  husband 
produced  evidence  to  assist  to  proving  ex- 
isting facts  and  facilitated  the  divorce. 

We  have  heretofore  given  the  facts  as  we 
found  them  to  the  record.  From  them  we 
deduce  that  the  parties,  platotiff  and  defend- 
ant did  not  keep  at  arm's  length  to  matter 
of  tbe  divorce.  The  acts  stated  by  relator 
go  no  further  than  as  shown  by  the  evidence. 
It  Is  true  that  the  record  does  not  disclose 
there  was  suppression  of  facts,  nor  were 
facts  manufactured  or  distorted. 

But  the  witnesses  were  at  court  on  the  day 
that  the  default  was  confirmed  on  motion  of 
respondent  They  were  present  with  the  hus- 
band's consent,  and  at  his  instance,  we  un- 
derstand. They  were  interviewed  by  re- 
spondent who  must  have  known  that  they 
came  from  the  adversary  of  his  client 
.  Under  our  law,  there  must  be  no  consent  in 
matter  of  divorce.  It  Is  against  its  policy. 
Rev.  Civ.  Code,  art  140. 

There  should  be  no  way  made  easy  by 
agreement  to  a  divorce.  Even  though  the 
steps  as  Just  before  stated  were  very  limited, 
there  was  a  wrong ;  the  husband  cannot  give 
such  toformation  and  contribute  to  obtainiag 
the  divorce  by  assisting  In  proving  his  own 
violation  of  his  marriage  ties.  That  whlcb 
might  be  done  by  the  husband  If  sanctioncid 
In  this  respect  might  be  done  by  ttie  wife. 
She,  also.  In  case  of  suit  against  her  for  di- 
vorce, might  facilitate  tbe  husband  in  prov- 
ing her  matrimonial  offense.  That  Indeed, 
would  be  a  sad  state.  The  mind  on  reflec- 
tion recoils  from  the  thought  aod  the  po»- 
sibllity  to  which  such  an  understanding  might 
lead.  That  which  was  done,  let  us  conceive, 
was  done  thoughtlessly.  Yet  it  must  be  dis- 
approved. Such  conduct  on  the  part  of  either 
of  the  spouses  is  wrong.  One  cannot  t>eneflt 
by  his  own  wrong  in  a  court  of  Justice,  Is  the 
maxim.  Attorneys  have  It  to  their  power  to 
curb  wrongs.  They  should  not  countenance 
them  in  any  way  to  proceedings  for  a  divorce 
to  any  matter  so  material  to  the  Issue. 

The  Adjustment  Between  Attorney  and  Client. 

This  adjustment  relates,  let  it  be  said,  only 
to  the  financial  part  of  the  case.  I^is  ad- 
justment Is  creditable  to  the  friends  of  the 
respondent  as  well  as  to  the  respondent 
They  could  not  unfortunately,  obliterate  the 
past — make  that  not  to  be  which  had  been. 

It  rematoed  as  a  fact  we  will  state  u  re- 
lates to  the  financial  branch  of  the  case,  the 
client  had  not  received  full  consideration  for 
the  property  the  title  to  which  she  had  part- 
ed with,  and  she  would  never  have  received. 
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full  consideration  except  for  tbe  Interposi- 
tion of  the  friends  of  respondent,  as  before 
stated. 

We  are  Impressed  by  the  fact  that  the 
friends  of  the  respondent,  to  whom  we  have 
above  referred,  would  never  have  consented 
to  the  adjustment  as  made  If  they  had  for 
an  Instant  thought  that  the  fee  was  reason- 
able and  proper. 

The  amount  agreed  upon  by  them,  upon 
which  the  adjustment  was  arrived  at,  as  the 
fee  dae  by  the  client,  shows  that  the  client 
had  not  received  full  consideration  In  the 
transactions  which  have  engaged  our  atten- 
Uon. 

Attorneys  are  not  Inclined  to  avoid  the 
courts  when  they  think  they  are  In  the  right 
The  theory  for  the  adjustment  does  not  fully 
explain. 

The  Constitution  of  1898  brings  within  the 
original  Jurisdiction  of  this  court  In  such 
matters  as  now  before  ns  such  questions  as 
presented  in  the  present  case.  From  this  It 
inevitably  follows  that  a  higher  standard 
must  be  maintained.  It  Is  the  inevitable  ef- 
fect of  proper  organization.  If  It  Is  to  be 
maintained  (as  It  certainly  should  be),  the 
qnestlonable  conduct  of  the  members  of  the 
bar  wUl  be  subjected  to  scrutiny  that  here- 
tofore passed  nnnotlced. 

The  profession  of  law  has  many  tempta- 
tions— "pitfalls  and  mantraps,"  says  Judge 
Sharswood  in  his  popular  Essay  on  Profes- 
sional E^thics.  To  avoid  them,  prudence  and 
self-denial  are  required.  The  desire  to  suc- 
ceed, to  obtain  clients,  and  of  securing  their 
rights,  may  lead.  If  not  held  under  some  re- 
straint. Into  dangerous  paths. 

We  have  at  last  performed  our  task  In  this 
case;  with  reluctance  we  reach  our  conclu- 
sion. From  our  premises  It  Is  In  our  opinion 
Inevitable,  and  the  only  conclusion  they  will 
admit  Each  fact  and  each  proposition  has 
been  carefully  considered  and  weighed. 

In  addition  to  the  foregoing,  the  traditions 
of  the  American  bar  Impel  us  to  our  conclu- 
sion. If  there  are  those  who  can  see  a  prop- 
-er  standard  In  an  opposite  view.  It  Is  our 
misfortune,  perhaps,  that  we  cannot  agree 
with  them. 

The  law  and  the  evidence  being  In  favor  of 
relator  and  against  the  respondent.  It  Is  or- 
dered, adjudged,  and  decreed  that  Judgment 
be,  and  the  same  Is  hereby,  rendered  sus- 
pending the  respondent  from  practicing  at 
the  bar  for  tbe  term  of  12  months. 

It  Is  further  ordered,  adjudged,  and  de- 
■creed  that  during  that  number  of  months  he 
Is  suspended  from  practicing  as  an  attorney 
at  law  and  from  appearing  before  the  courts 
-of  this  state. 

It  is  further  ordered,  adjudged,  and  de- 
creed that  he  Is  to  pay  costs. 

PROVOSTY,  J.  (dissenting).  This  case  Is 
tully  stated  In  the  petition  of  tbe  state  and 


In  the  answer  of  the  defendant,  both  of  which 
I  give  In  full: 

Petition. 

"To  the  Honorable  the  Chief  Justice  and  As- 
sociate Justices  of  the  Supreme  Court  of 
Louisiana. 

"The  petition  of  the  State  of  Louisiana,  on 
the  relation  of  Walter  Guion,  tbe  Attorney  Gen- 
eral thereof,  respectfully  represents: 

"That  Francis  Rivers  Richardson  Is  an  at- 
tompv  at  law  practicing  his  profession  in  the 
city  of  New  Orleans,  in  this  state.  That  he  was 
duly  licensed  as  an  attorney  at  law  more  than 
16  years  ago,  and  has  been  since  continuously 
practicing  Els  profession  in  said  city,  and  was 
so  practicing  said  profession  during  the  time  of 
the  events  hereinafter  set  forth. 

"That  on  or  about  July  24,  1901,  Mrs.  Mela- 
nie  Winling,  then  wife  of  Arthur  J.  Winling, 
who  then  resided  and  still  resides  in  this  city, 
consulted  said  Uichardson  in  his  professional 
capacity  in  regard  to  obtaining  divorce  from  her 
then  husband. 

"That  said  Mrs.  Winling  was  at  that  time  liv- 
ing apart  from  her  said  husband,  was  a  seam- 
stress worliing  for  her  own  support  and  for  the 
support  of  her  mother,  with  whom  she  lived,  and 
was  possessed  of  little  or  no  business  eziwnenos 
and  of  bnt  slight  education. 

"That  on  or  about  said  July  24,  1901,  said 
Mrs.  Winling  disclosed  to  said  Richardson  the 
grounds  upon  which  she  hoped  to  obtain  her  di- 
vorce, to  wit,  the  adttlteiT  of  her  husband  upon 
his  verbal  confession  to  her,  and  was  then  and 
there  advised  by  said  Richardson  that  she  had 
not  sufficient  proof  in  law  to  obtain  a  divorce, 
and  that  she  could  not  obtain  a  separation  from 
bed  and  board  from  her  said  husband  on  the 
ground  of  abandonment  for  the  reason  that  she 
had  deserted  him  rather  than  that  he  had  desert- 
ed her;  nevertheless  on  said  day  said  Richard- 
son demanded  from  said  Mrs.  Winling,  and  said 
Mrs.  Winling  paid  to  said  Richardson,  the 
sum  of  $50  in  cash  for  account  of  attorney's 
fees  and  costs  of  suit  for  the  proposed  divoice 
suit. 

"That  on  said  day,  or  shortly  thereafter,  said 
Richardson  interrogated  said  Mrs.  Winling  aa 
to  the  amount  and  character  of  property  owned 
by  her,  and  learned  from  her  that  she  was  the 
owner  of  five  lots  of  );round  io  this  city  in  the 
square  bounded  by  Solomcm,  David,  Toulouse, 
and  St  Peter  streets,  which  had  been  acquired 
by  her  during  her  marriage  with  said  Winling 
and  with  her  own  separate  and  paraphernal 
funds,  though  her  title  to  said  lots  did  not  so 
recite,  and  also  that  she  was  the  owner  of  25 
shares  of  the  capital  stock  of  the  New  Orleans 
Gas  Light  Company,  embraced  in  one  certifi- 
cate standing  in  the  name  of  'Melanie  Winling,' 
which  bad  also  been  acquired  with  her  separata 
and  paraphernal  funds. 

"That  after  learning  these  facts  said  Richard- 
son advised  said  Mrs.  Winling  that  proceedings 
should  be  taken  to  establish  the  separate  and 
paraphernal  character  of  said  lots  of  ground, 
and  to  that  end  advised  that  a  nominal  or  simu- 
lated purchaser  for  said  lots  be  found  who 
should  propose  to  buy  tbe  same  and  that  there- 
upon a  suit  should  be  filed  by  said  Mrs.  Winling 
against  her  said  husband  praying  to  be  author- 
ized by  the  proper  court  of  this  i>arish  to  sell 
said  property  to  said  purchaser. 

"That  in  pursuance  of  said  advice,  a  nominal 
or  simulated  purchaser  was  found,  either  by  said 
Richardson  or  said  Mrs.  Winling  at  his  sug- 

festion  and  on  his  advice,  in  the  person  of  one 
'rancis  Chapon,  who  offered  said  Mrs.  Winling 
in  writing  to  purchase  said  five  lots  of  ground 
for  the  sum  of  $500  in  cash.  That  thereupon, 
and  in  pursuance  of  said  advice,  a  suit  was  in- 
stituted on  July  25,  1901,  by  said  Richardson 
aa  attorney  at  law  of  said  Mrs.  Winling.  under 
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the  titl«  'In  re  Authorization  of  Mrs.  Melanie 
Winling,'  bearing  the  No.  65,522  of  the  docket 
of  the  civil  district  court  of  this  parish,  settinK 
forth  that  said  Mrs.  Winling  was  the  owner  of 
said  property,  that  the  same  was  purchased  with 
her  separate  and  paraphernal  funds,  that  she 
had  received  an  offer  to  purchase  said  property, 
that  she  desired  to  sell  the  same,  and  that  her 
husband  refused  to  authorize  her,  and  praying 
that  he  be  cited  and  that  she  be  authorized  in 
due  course. 

"That  said  Winline  was  cited  to  answer  said 
suit,  and  appeared  therein  b;r  filing  first  ezcejh 
tions,  which  were  orerruled  in  due  course,  and 
thereafter,  on  October  5,  1901,  an  answer  in 
which  he  claimed  the  said  property  was  pur- 
chased with  community  funds  and  opposed  the 
authorization  prayed  for.  That  thereafter  said 
suit  came  on  for  trial  on  January  21,  1902,  and 
the  testimony  of  two  witnesses  was  taken  on 
behalf  of  said  plaintiff,  Mrs.  Winling,  and  no 
testimony  was  offered  on  behalf  of  the  defendant 
husband.  That  on  January  21,  1902,  judgment 
was  rendered  authorizing  said  Mrs.  Winling  to 
sell  said  lots  of  ground,  which  judgment  was 
duly  signed  on  January  27,  1902. 

"That  on  said  July  24,  1901,  or  shortly  there- 
after, said  Richardson  advised  said  Mrs.  Win- 
ling to  sell  said  25  shares  of  stock  in  the  New 
Orleans  Gns  light  Company,  the  market  value 
of  which  was  then  about  $116  per  share.  That 
In  pursuance  of  said  advice,  which  was  accepted 
by  said  Mrs.  Winling,  and  while  said  relation  of 
attorney  and  client  existed  between  them,  said 
Richardson  on  behalf  of  said  Mrs.  Winling,  but 
in  his  own  name,  instructed  one  H.  L.  Hunting- 
ton, a  broker  in  this  city,  to  sell  said  25  shares 
of  stock,  said  order  having  been  given  on  or 
about  August  20,  1901.  That,  acting  under  said 
instruction,  said  Huntington  on  said  day  or  the 
succeeding  day  sold  25  shares  of  stock  for  the 
account  of  said  Richardson,  who  was  acting 
for  said  Mrs.  Winling  as  aforesaid.  That  said 
sale  was  mnde  at  the  price  of  $2,890.62  for  said 
25  shares.  That  sfter  said  sale  had  been  made 
said  Huntington  called  upon  said  Richardson 
for  said  shares  of  stock  for  delivery  to  the  pur- 
chaser thereof,  and  said  Richardson  delivered  to 
said  Huntington  the  certificate  of  said  Mrs. 
Winling  issued  in  the  name  of  'Melanie  Win- 
ling^ for  said  25  shares,  which  he  bad  caused  her 
to  indorse  for  transfer  in  blank.  That  upon 
presentation  of  said  certificate  to  said  New  Or- 
leans Gas  Light  Company  or  to  the  United 
States  Sayings  Bank  &  Safe  Deposit  Company, 
its  stock  transfer  agent,  a  transfer  of  said  cer- 
tificate was  refused  for  want  of  the  authoriza- 
tion of  Mrs.  Winling's  husband,  and  said  cer- 
tificate of  stock  was  returned  by  said  Hunting- 
ton to  said  Richardson. 

"That  said  certificate  of  stock  was  shortly 
thereafter  lost  or  misplaced  under  the  following 
circumstances: 

"Shortly  after  said  sale  had  failed  on  ac- 
count of  the  inability  to  transfer  said  certifi- 
cate of  stock,  said  Mrs.  Winling  called  u^n 
said  Richardson  at  his  office,  and,  after  being 
informed  of  the  failure  of  said  sale  to  be  made, 
was  handed  by  said  Richardson  an  envelope 
which  was  said  by  him  to  contain  said  certifi- 
cate of  stock.  That  after  leaving  said  office, 
and  a  short  while  thereafter  during  the  same 
day,  she  discovered  that  said  envelope  was  emp- 
ty, and  immediately  so  reported  to  said  Rich- 
ardson, who  at  once  advised  her  to  notify  said 
United  States  Savings  Bank  &  Safe  I>eposit 
Company  that  said  certificate  was  lost,  in  or- 
der that  an  unauthorized  transfer  thereof  might 
not  be  made. 

"That  said  certificate  was  never  found  by 
Mrs.  Winling,  and  that  it  became  necessary  to 
obtain  a  new  certificate  for  said  25  shares  of 
stock,  which  was  accomplished  by  advertising 
the  loss  of  said  certificate,  by  application  to  said 
transfer  agent  for  a  new  certificate,  and  by  the 
giving  of  a  bond  to  secure  said  transfer  ageot 


or  said  gas  light  company  against  loss  on  ac- 
count of  said  certificate,  which  bond  was  made 
by  said  Richardson  as  surety,  and  was  for  the 

sum  of  dollars,  and  was  to  run  for  the 

term  of  10  years  from  its  date ;  that  thereupon, 
and  in  May,  1902,  a  duplicate  certificate  for  25 
shares  was  issued  in  the  name  of  'Melanie  Win- 
ling.* 

"That  from  and  after  July  24,  1901,  and  dur- 
ing the  time  covered  by  the  pendency  of  said 
suit  No.  65,522,  civil  district  court,  and  the  at- 
tempted sale  of  the  gas  light  company  stock,  and 
until  April,  1902,  nothing  was  done  regarding 
the  desired  divorce. 

"Relator  further  shows:  That  during  th« 
month  of  June,  1902.  while  said  relation  of  at- 
torney and  client  still  existed,  and  while  said 
Mrs.  Winling  was  still  under  the  influence  of 
said  Richardson  as  her  attorney,  said  Richard- 
son induced  or  allowed  said  Mrs.  Winling  to 
buy  from  him  two  certain  lots  of  ground  in  this 
city,  one,  bearing  the  municipal  number  1128 
Arabella  street,  for  the  sum  of  $900,  and  the 
other,  bearing  the  municipal  number  702  Petem 
avenue,  for  the  sum  of  $1,400.  That  said  two 
lots  of  ground  were  at  that  time  being  adver- 
tised by  said  Richardson  for  sale  by  him  at  the 
resi)ective  prices  of  $900  and  SI, 500,  said  prices, 
being  set  forth  on  a  printed  list  of  real"  estate 
owned  or  controlled  by  said  Richardson  and  by 
him  offered  for  sale.  That  at  or  about  the  same 
time  he  induced  or  allowed  said  Mrs.  Winling 
to  sell  to  him  her  said  five  lots  of  ground  on 
Solomon  street  for  the  sum  of  $500,  which  sum 
said  lots  were  fully  worth,  and  in  the  month  of 
May,  1902,  allowed  or  induced  her  to  sell 
through  him  her  25  shares  of  gas  light  stock. 

"That  shortly  after  said  new  certificate  of 
stock  for  said  2.5  shares  of  stock  was  obtained 
and  in  May,  1902,  said  Richardson  caused  the 
same  to  be  sold  by  H.  L.  Huntington  as  broker. 
That  said  Huntington  sold  said  stock  for  the 
sum  of  $3,037..50,  and,  after  deducting  his  com- 
mission of  $12.50  for  said  sale  and  the  sum  of 
$28.13  for  the  loss  which  be  had  sustained  by 
having  to  acquire  other  stock  to  meet  the  sale 
which  he  had  first  made  which  he  was  unable  to 
carry  through  on  account  of  the  failure  to  cause 
a  transfer  to  be  made,  remitted  the  net  pro- 
ceeds of  sale  of  said  stock,  to  wit,  the  sum  of 
$2,996.87,  to  said  Richardson,  who  received  and 
retained  the  same. 

"That  on  or  about  June  3,  1902,  said  Richard- 
son sent  or  delivered  to  said  Mrs.  Winling  a 
letter  or  communication  in  the  words  and  figures 
following,  to  wit: 

"  'New  Orleans,  La.,  June  3rd,  190Z 
"  'Mrs.  M.  J.  Winling,  City. 

"  'Dear  Madame:  I  beg  to  famish  you  8tate« 
ment  the  several  matters  have  had  in  hand  foi 
you  as  follows: 

By  purchase  price  of  lots $  600  00 

By  purchase  price  of  stock 2,900  00    $3,400  M 

This  amount  has  been  expended,  as  follows: 

Purchase  price  of  No.  .762  Peters 
avenue  $1,400  00 

Purchase  price  of  No.  1126  Ara- 
bella           900  00 

Cash  handed  you 100  OO 

My  tee  In  re  lots 100  00 

My  fee  Id  re  stock  authorization 
and  obtaining  new  certificates  of 
stock    SOO  00 

Mr  charge  for  bond  required 100  00 

Paid  H.  L.  Huntington,  due  by 
you   28  00 

Taxes  on  lots 12  00 

Costs  of  sale  to  Cbapon  and  cer- 
tificates           20  00 

Estimated  cost  in  divorce  pro- 
ceedings            40  00 

My  fee  In  divorce  proceedings....       400  00    $3,400  M 
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"  'I  bare  itemized  these  charges,  but  my  agree- 
ment with  yoa  was  to  let  yoa  have  the  above 
named  property,  pay  these  charges  and  myself 
for  the  transfer  of  the  stock  and  lots  to  me. 
This  I  have  carried  out  and  I  trust  it  all  meets 
yoor  approval. 

"  'Very  truly  yours, 

'"[Signed]  F.  Rivers  Richardson,  Atty.' 

—and  that  said  communication  was  received  by 
said  Mrs.  Winllng  on  or  about  June  4,  1902. 

"That  the  statement  of  account  contained  in 
said  letter  understated  the  amount  that  said 
Richardson  had  received  from  the  sale  of  the 
25  shares  of  gas  stock,  and  charged  his  client 
vith  an  item  of  $28  as  due  the  broker  Hunting- 
ton, when  no  such  sum  was  due,  the  same  hav- 
ing been  retained  by  the  said  Hnntington  before 
remittins  the  proceeds  to  the  said  Richardson, 
and  was  so  shown  and  stated  on  the  account 
sales  furnished  the  said  Richardson. 

"That  the  said  Mrs.  Winling  was  dissatisfied 
with  and  protested  against  the  charges  contain- 
ed in  said  statement  of  account,  but  that  by 
force  of  the  influence  and  the  ascendancy  which 
the  said  Richardson  had  acquired  over  his 
client  he  induced  her  to  sign  a  letter  prepared 
by  him,  dated  June  14,  1902,  apj)roving  of  every- 
thing he  had  done  for  her,  and  in  like  manner  to 
sign  a  letter  prepared  by  him  and  dated  January 
15,  1903,  again  approvmg  and  ratifying  all  that 
had  been  done  by  nim. 

"That  on  or  about  June  14,  1902,  said  Rich- 
ardson transferred  to  said  Mrs.  Winling  for  the 
recited  consideration  of  S800  said  Peters  avenue 
property  and  the  Globe  Realty  Company,  Limit- 
ed, a  corporation  owned  or  controlled  J^  said 
Richardson,  transferred  to  said  Mrs.  Winling 
said  Arabella  street  property  for  a  recited  con- 
sideration of  $500;  and  about  said  time  said 
Richardson  paid  to  said  Mrs..  Winling  the  sum 
of  $100  in  cash. 

rrhat  thereafter,  on  or  about  June  26,  1902, 
said  Mrs.  Winling  and  said  Chapon,  to  whom 
her  said  lots  of  ground  had  been  transferred 
onder  his  pretended  offer  hereinabove  set  forth, 
transferred  to  one  Miss  Newman  said  five  lots 
of  ground  on  Solomon  street  for  a  recited  con- 
sideration of  $500.  That,  though  said  transfer 
was  made  to  said  Miss  Newman,  the  same  was 
in  fact  made  to  her  for  the  account  and  benefit 
of  said  Richardson,  and  that  said  Miss  Newman 
was  merely  an  interposed  party  between  said 
Mrs.  Winling  and  said  RIdiardson  in  said 
transaction. 

"Relator  further  shows:  That  on  May  23, 
1902,  said  Arthur  J.  Winling  filed  suit  against 
his  said  wife,  Mrs.  Melanie  Winling,  for  sep- 
aration from  bed  and  l>oard  upon  the  ground  of 
abandonment,  in  the  proceedings  entitled  'Ar- 
thur J.  Winling,  Husband,  v.  Melanie  Ponret 
Winling,  Wife,''^No.  67,816  of  the  docket  of  the 
dvil  district  conrt  of  this  city,  and  that  said 
Richardson  was  the  attorney  at  law  of  said  Mrs. 
Winling  in  regard  to  said  suit,  as  well  as  in 
regard  to  the  other  matters  and  things  herein 
■et  forth. 

"That  nothing  was  done  in  said  suit  for  sep- 
aration from  bed  and  board  further  than  the 
first  and  second  summons  required  by  law  were 
issued  and  served  on  said  Mrs.  Winling  on  June 
18.  1902,  and  October  17,  1902,  respectively. 
l%at  shortly  after  the  filing  of  said  suit  for  a 
separation  from  bed  and  board  said  Mrs.  Win- 
ling, through  said  Richardson  as  her  attorney 
at  law,  filed  suit  against  her  said  husband  for 
a  divorce  on  the  gronnd  of  adultery,  and  in  the 
alternative  for  a  separation  from  bed  and  board 
upon  the  ground  of  cruelty  and  defamation  in 
the  proceedings  entitled  'Mrs.  Melanie  Pouret, 
Wife,  V.  Arthur  J.  Winling,  Husband,'  No.  67,- 
994  of  the  docket  of  the  civil  district  court  of 
this  parish,  which  snit  was  filed  in  June  17, 
1902. 

"That,  after  the  filing  of  said  suit  No.  67,994 
tty  said  Mrs.  Winling,  said  Richardson  met  and 
consulted  with  the  attorney  at  law  of  said  Win- 
lii,g  (but  not   his  attorney  of  record  in  said 
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suit),  and  an  agreement  was  made  between  said 
two  attorneys  to  the  effect  that  if  said  Mrs. 
Winling  would  abandon  all  claims  for  alimony 
for  herself  and  her  child,  the  only  issue  of  said 
marriage,  then  aged  about  seven  years,  said  at- 
torney for  said  Winling  would  produce  in  court 
witnesses  who  would  establish  the  adultery  of 
said  Winling,  and  as  part  and  parcel  of  said 
agreement  it  was  agreed  that  a  supplemental 
petition  alleging  time,  place,  and  circumstance 
of  the  adultery  charge  should  be  filed.  That 
said  Richardson  in  his  said  suit  for  said  Mrs. 
Winling  had  averred  that  said  Winling  was 
earning  $90  per  month,  and  that  he  was  cap- 
able of  paying  and  should  be  made  to  pay  the 
sum  of  $30  per  month  as  alimony  to  his  said 
wife,  and  that  he  was  capable  of  so  doing. 

"That,  after  said  proposal  regarding  said  suit, 
said  Richardson  consulted  said  Mrs.  Winling 
in  regard  to  foregoing  her  claim  tor  alimony, 
and,  as  said  Mrs.  Winlin|;  has  declared,  and  as 
your  relator  avers  upon  information  and  belief 
pursuant  thereto,  caused  and  nrged  her  to  fore- 
go her  claim  for  alimony  upon  the  ground  that 
otherwise  and  in  the  event  of  failing  to  make 
said  agreement,  she  would  lose  the  custody  and 
control  of  her  said  child.  Tbut  acting  upon  the 
advice  of  said  Richardson,  and  seized  by  the 
fear  that  she  would  lose  the  custody  and  control 
of  her  child,  said  Mrs.  Winling  consented  to 
forego  all  claims  for  alimony  against  her  said 
husband. 

"That  thereafter  her  consent  to  said  agree- 
ment was  communicated  to  the  attorney  of  said 
Winling,  and  that  said  attorney  for  Winling 
thereupon,  or  shortly  thereafter,  himself  draft- 
ed a  supplemental  petition  in  the  name  of  said 
Mrs.  Winling,  alleging  the  time,  place,  and  cir- 
cumstance of  the  adultery  of  her  husljand,  and 
praying  for  an  absolute  divorce  because  thereof. 
That  said  supplemental  petition  so  prepared  by 
Winling's  attorney  was  signed  by  said  Richard- 
son as  attorney  for  said  Mrs.  Winling,  and  the 
same  was  offered  to  the  court,  and  the  trial  was 
held  thereon,  but  that  it  was  never  filed  in  said 
suit  No.  67,994 :  that  said  case  was  on  or  about 
December  23,  1902,  taken  up  for  trial  by  agree- 
ment between  the  attorney  of  said  Winling  and 
by  said  Richardson  as  attorney  for  said  Mrs. 
Winling.  That  pursuant  to  said  agreement  said 
Winling's  attorney  had  there  present  In  court 
two  witnesses,  who  were  placea  upon  the  stand 
by  said  Richardson  on  behalf  of  said  Mrs.  Win- 
ling without  previous  consultation  with  the  said 
witnesses,  and  without  knowing  what  testi- 
mony they  would  give,  except  as  communicated 
to  him  by  the  attorney  of  said  Winling.  That 
said  witnesses  testified  in  court  to  the  adultery 
of  said  Winling,  or  to  facts  from  which  the  same 
was  deducted  by  the  court,  and  that  upon  said 
testimony,  and  without  counter  testimony  by 
said  Winling,  a  judgment  confirming  the  default 
previously  taken,  and  decreeing  a  divorce,  was 
rendered  by  the  court  on  December  23,  1902, 
which  was  thereafter  duly  signed  on  January 
7,  1903. 

"Relator  further  shows  that  the  net  result  of 
said  transaction  or  series  of  transactions  l>e- 
tween  said  Richardson  and  said  Mrs.  Winling, 
while  the  relation  of  attorney  and  client  ezlst^ 
between  them,  was  as  follows: 

"Richardson  received  from  Mrs.  Winling  the 
net  proceeds  of  25  shares  of  gas  company  stock 
which  was  sold  for  and  was  worth  the  sum  of 
$3,037.50,  from  which  was  deducted  the  cost  of 
selling  ($12.50)  and  the  loss  on  the  first  sale 
($28.13).  leaving  therefrom  the  cash  sum  of 
$2,996.87  in  his  hands,  and  also  the  five  lots  of 
ground  on  Solomon  street,  then  worth  not  less 
than  $500,  and  also  the  sum  of  $50  paid  'him 
by  her  on  July  24,  1901,  making  a  total  of  $3.- 
!i46.87  in  value  received  by  him ;  and  said 
Richardson  transferred  or  caused  to  be  transfer- 
red to  said  Mrs.  Winling  the  two  properties  No. 
762  Peters  avenue  and  No.  1126  Arabella  street, 
worth  not  more  than  $1,400  and  $9(X),  respec- 
tively, and  gave  her  $100  in  cosh,  or  a  totai  of 
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$2,400  In  valne.  That  the  difference  between 
said  sums,  to  wit,  $1,140.87,  represented  the 
amount  charged  by  said  Richardson  for  the  serv- 
ices rendered  to  said  Mrs.  Winling,  and  the 
costs  incurred  in  the  two  suits  for  authorization 
and  divorce  respectively. 

"That  the  suit  for  autborixation  involved  but 
little  professional  slcill  and  labor,  and  that  of 
no  high  order,  and  had  relation  to  property  of 
small  value,  in  which  Mrs.  Winling  had,  under 
any  circumstances,  her  community  rights.  That 
said  suit  was  practically  of  no  benefit  to  said 
Mrs.  Winling,  for  the  double  reason  that  it  was 
necessary  to  said  Richardson  to  enable  him  to 
obtain  title  to  said  lots  of  ground  through  the 
purchaser  interposed  b^  him  and  for  bis  ac- 
count, and  because  the  title  to  the  lots  of  ground 
transferred~to  said  Mrs.  Winling  by  said  Rich- 
ardson and  the  Globe  Realty  Company,  Limit- 
ed, at  his  instance,  were  subjected  to  the  self- 
same presumption  of  being  community  purchas- 
es, with  the  difference  that  two  properties  were 
placed  in  this  position  of  attack  where  only  one 
bad  been  so  before.  That,  in  any  event,  a  rea- 
sonable professional  fee  for  such  suit  would  not 
exceed  the  sum  of  $S0. 

"That  the  costs  of  said  suit  paid  by  said 
Richardson  for  said  Mrs.  Winling  amounted  to 
less  than  $90,  and  could  by  reasonable  diligence 
have  been  made  out  of  the  defendant  therein, 
said  Arthur  J.  Winling. 

"That  the  service  of  signing  the  bond  signed 
by  said  Richardson  was,  at  his  own  valuation, 
worth  $100. 

"That  the  only  other  effective  service  render- 
ed by  said  Richardson  to  said  Mrs.  Winling  was 
in  procuring  tor  her  a  divorce  in  the  manner 
and  under  the  circumstances  hereinabove  set 
forth ;  that,  in  substance,  the  whole  of  the 
amount  received  by  said  Richardson  in  excess 
of  the  value  of  property  transferred  to  said  Mrs. 
Winling,  said  excess  being  the  sum  of  $1,146.87, 
was  for  costs  and  for  his  services  In  signing 
bond  and  procuring  said  divorce. 

"Relator  further  shows  that  raid  Richardson 
claims  and  avers,  and  that  he  believes  that  said 
Richardson  will  claim  and  aver  in  answer  here- 
to, that  said  payment  to  him  of  the  proceeds  of 
sale  of  tho  gas  company  stock  and  the  transfer 
of  said  five  lots  of  ground  to  the  interposed  par- 
ty for  his  account,  and  said  transfer  to  said  lUrs. 
Winling,  were  the  consummation  of  a  verbal 
contract  and  agreement  made  between  him  and 
said  Mrs.  Winling  on  or  about  April  20,  1902, 
whereby  said  Mrs.  Winling  agreed  to  transfer  to 
him  said  25  shares  of  gas  company  stock  at 
$3,000  and  said  five  lote  of  ground  at  $500,  and 
in  return  to  receive  said  property  No.  1126  Ara- 
bella street  at  $900,  and  said  property  No.  762 
Peters  avenue  at  ^1,400,  and  the  professional 
services  of  said  Richardson  in  said  authoriza- 
tion and  divorce  suits,  and  in  his  service  in  sign- 
ing said  bond  and  all  costs  of  said  suits,  togeth- 
er with  $100  in  cash :  that  as  part  and  parcel 
of  said  agreement  said  Richardson  guaranteed 
said  divorce  to  said  Mrs.  Winling  but  that 
nothing  was  said  as  to  the  respective  rights  of 
the  parties  in  the  event  that  a  divorce  could  not 
be  procured. 

"Relator  further  shows:  That  said  Mrs.  Win- 
ling complained  to  said  Richardson  of  the  char- 
ges made  for  his  services ;  that  in  the  summer 
of  1903  she  made  said  complaint  through  W.  S. 
Parkerson,  Esq.,  as  her  attorney,  but  that  said 
Richardson  at  that  time  refused  to  accord  her 
any  relief  therefrom.  That  she  subsequently 
complained  to  said  Richardson  in  regard  there- 
to, through  Bertrand  I.  Cahn,  Esq.,  as  her  at- 
torney, in  April,  1905,  but  that  said  Richardson 
refused  at  that  time  to  accord  her  any  relief. 

"That  charges  of  professional  misconduct  were 
filed  in  April,  1905,  by  said  Mrs.  Winling  and 
said  Cahn  before  the  commission  of  attorneys 
at  New  Orleans  appointed  by  this  honorable 
court  pursuant  to  section  11  of  rule  14  of  the 
rules  of  this  court  (23  South,  xvi)  and  article  85 
of  the  Constitution  of  th«  state  ot  Louisiana 


of  1898.    That,  after  said  charges  had  been  so 

filed,  said  Richardson,  on  or  about ,  1906, 

made  a  settlement  with  said  Mrs.  Winling  by 
which  he  restored  to  her,  and  to  her  satisfac- 
tion, a  large  part  of  the  amount  of  whi(^  he 
had  become  possessed  in  the  manner  herein  set 
forth,  by  restoring  to  her  the  five  lots  of  ground 
on  Solomon  street  and  a  sum  in  cash  to  repre- 
sent the  value  of  said  25  shares  of  gaa  coot- 
pany  stock,  less  the  rents  collected  by  said  Mrs. 
Winling  on  said  properties.  No.  762  Peters  ave- 
nue and  1126  Arabella  street,  and  received  from 
her  a  retransfer  of  said  properties.  No.  762  Pe- 
ters avenue  and  1126  Arabella  street.  That  at 
the  same  time  said  parties  agreed  upon  the 
amount  to  be  retained  by  said  Richardson  as 
his  fees  as  attorney  of  said  Mrs.  Winling  and 
a  charge  for  signing  said  bond,  which  amounts 
with  the  amount  of  costs  paid  by  said  Richard- 
son in  said  suits,  was  retained  by  him  out  of 
said  sum. 

"That  said  settlement  was  not  made  until  the 
said  charges  had  been  filed  as  aforesaid,  and 
that  said  Richardson  made  said  settlement  for 
the  purpose  and  with  the  intent  of  Influencing 
the  said  Mrs.  Winling  and  said  Cahn  to  with- 
draw or  fail  to  prosecute  said  charges,  and  not 
from  any  laudable  or  meritorious  desire  to  right 
a  wrong  done  or  error  committed. 

"Relator  further  shows  that  the  transaction 
or  series  of  transactions  hereinabove  set  forth 
constituted  gross  professional  misconduct  on  the 
part  of  the  said  Richardson,  whether  the  same 
were  in  pursuance  of  the  alleged  verlial  contract 
or  otherwise;  and  in  further  specification  of 
this  charge  relator  avers: 

"(1)  The  deal  or  bargain  which  the  said  Rich- 
ardson devised  and  carried  out  as  herein  set 
forth  was  an  unconscionable  one;  it  involved 
the  retention  by  him  of  over  $oOO  of  his  cli- 
ent's money  in  consideration  of  transferring  to 
her  at  his  own  price  two  pieces  of  property,  val- 
ned  by  him  at  $2,300,  which  he  had  for  sale,  and 
receiving  from  her  in  exchange  the  full  value 
thereof,  viz.,  $500  in  real  estate  and  $1,800  in 
cash. 

"(2)  Making  a  liargain  or  deal  with  an  igno- 
rant and  unexperienced  woman,  who  was  his 
client  and  under  his  influence  and  entitled  to  his 
protection,  causing  her  afterwards  to  sign  let- 
ters prepared  by  him  and  designed  to  serve  as 
admissions  and  estop  her  from  complaining  of 
anything  that  had  been  done  by  him,  and  refus- 
al to  accord  her  any  relief  until  coerced  thereto 
by  fear  of  disbarment  proceedings,  show  sndi 
a  want  of  proper  appreciation  of  the  trust  rela- 
tions which  exist  between  lawyer  and  client  and 
of  the  duties  which  those  reJations  impose  upon 
the  lawyer  as  to  warrant  the  charge  that  the 
said  Richardson  is  unfit  to  assume  such  rela- 
tions and  to  be  Intrusted  with  sudi  duties. 

"(3>  The  statement  of  account  contained  In 
the  letter  of  June  3.  1902,  hereinabove  set  forth, 
was  misleading  and  intended  to  deceive,  and  was 
a  gross  violation  of  the  uberrima  fides  which  the 
said  Richardson  owed  to  his  client. 

"(4)  The  conduct  of  the  said  Richardson  in 
procuring  said  divorce  under  the  circumstances 
alx>ve  set  forth  was  grossly  unprofessional,  and 
amounted  to  and  was  professional  misconduct. 
In  a  statement  to  the  commission  of  lawyers 
appointed  by  this  court  to  investigate  the  char- 
ges against  him,  he  declared  that  on  or  about 
April  20,  1902,  he  guaranteed  the  said  Mrs. 
Winling  an  absolute  divorce  as  part  of  the  con- 
sideration for  the  transfer  to  him  of  her  said 
five  lots  of  ground  and  her  said  25  shares  of 
gas  stock.  This  divorce,  which  he  had  thos 
traded  to  his  client,  he  subsequently  procured 
by  collusion  with  the  said  Winling  and  his  at 
tomey,  and  in  so  doing  he  pei^trated  a  fraud 
upon  the  court  liefore  which  said  suit  was  pend- 
ing, and  preverted  the  course  of  law  and  Jus- 
tice. 

"Relator  farther  shows  that  the  matters  and 
things  herein  set  forth  have  been  investigated  by 
said  commission  of  attorneys;    that  said  com- 
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mission  are  of  the  opinion  that  a  probable  canse 
of  disbarment  exists  against  said  Richardson, 
and  liaTe  ce/tified  the  facta  to  relator  as  herein 
set  forth. 

"Wherefore,  the  premises  considered,  relator 
prays  that  said  Francis  Rivers  Richardson  be 
cited  to  answer  this  petition,  and  that,  after 
doe  proceedings,  there  be  Judgment  herein  in 
favor  of  the  state  of  Louisiana  and  against  said 
Richardson,  adjndging  and  decreeing  that  the 
said  Richardson  be  disbarred  from  practicing 
the  profession  of  law  in  this  state,  or  that  sacfi 
Jndgment  be  repdered  as  the  nature  of  the  case 
may  require  and  to  this  honorable  court  may 
seem  fit  and  proper;  and  relator  further  prays 
for  costs  and  general  relief  In  the  premises." 

Answer. 

"And  now  Into  this  honorable  court  comes  F. 
Rivers  Richardson,  defendant  herein,  and,  for 
answer  to  the  relator's  demand,  he  says: 

"That  be  denies  all  and  singular  the  allega- 
tions of  the  petition,  except  such  as  may  be  ad- 
mitted, directly  or  indirectly,  in  the  following 
recital  of  the  facts  in  the  transactions  referred 
to  in  said  petition. 

"Further  answering,  he  says: 

"That,  on  or  about  July  22,  1901,  Mrs.  Me- 
lanie  Winline,  wife  of  A.  3.  Winling,  came  to 
petitioner's  office  to  consult  him  about  obtaining 
a  divorce  from  her  husband,  and  also  for  the 
settlement  of  her  paraphernal  property  rights. 

"That  then  and  there  said  Mrs.  Winling  made 
a  statement  to  respondent  of  the  grounds  on 
which  she  hoped  to  obtain  her  divorce,  and  of 
the  status  of  her  paraphernal  property. 

•fThat  respondent,  during  the  interview,  found 
that  Charles  J.  ThSarti,  Esq.,  had  been  the  attor- 
ney of  Mrs.  Winling,  and  respondent  sent  her 
away  until  he  could  see  Mr.  Thgard  and  learn 
whether  she  was  still  his  client.  That  it  Is  un- 
true, as  alleged  in  the  petition  herein,  that  he 
leceiTed  a  retainer  from  Mrs.  Winling  at  that 
interview. 

"iTiat  respondent  ascertained  from  Mr.  ThSard 
that  Mrs.  Winling  was  no  longer  his  client,  and 
he  thereupon  accepted  from  her  a  retainer. 
That  it  is  untrue,  as  stated  in  the  petition,  that 
he  accepted  such  retainer  for  her  divorce  pro- 
ceedings when  he  was  of  opinion  that  Mrs.  Win- 
ling had  no  grounds  for  a  divorce. 

"That  Mrs.  Winling  asserted  to  him  that  she 
was  entitled  to  her  divorce  on  the  ground  of  her 
husband's  adultery.  That  she  recited  facts 
which  made  such  adultery  more  than  probable. 
That  respondent  advised  her  that  her  proof  was 
weak,  bnt,  from  the  probability  of  there  having 
been  adultery,  he  concluded  that  the  fact  itself 
woald  become  provable  after  investigation. 

"That  Mrs.  Winling  disclosed  to  him  that  her 
paraphernal  property  stood  in  her  own  name, 
without  any  recital  as  to  Its  paraphemality  in 
the  deed,  and  that,  upon  its  being  made  Icnown 
to  Mrs.  Winling  that  her  husband  had  it  in 
his  power  to  dispose  of  this  property,  she  asked 
respondent  to  take  steps  to  prevent  It. 

"Tbat  respondent  did,  at  that  time,  actually 
prepare  a  petition  for  a  divorce,  and,  altemate- 
ly,  for  a  separation  a  mensa  et  thoro,  bnt  that 
he  did  not  file  same  until  later,  for  the  reason 
that  he  judged  that  the  husband  would  make 
less  opposition  to  the  divorce  after  the  wife's 
property  was  judicially  declared  not  to  belong 
to  the  community  of  acquets  and  gains,  and 
hence,  with  the  consent  of  his  client,  his  first 
steps  were  to  have  the  paraphemality  of  the 
property  established,  said  property  consisting  of 
said  ttii  estate  and  of  snares  of  stock  in  the 
New  Orleans  Gas  Company. 

"Tbat  he  took  the  divorce  case  and  the  para- 
phemality case  upon  contingent  fees  (the  sum 
of  $50  baring  been  partially  paid  him  as  a  re- 
tainer, and  partially  to  cover  costs),  and  that 
he  coandeTedit  would  be  fair,  and  in  accordance 
with  custom,  for  him  to  charge  a  larger  fee,  if 
payable  only  in  the  event  of  success,  than  he 
coald  have  asked  if  liis  fee  had  been  stipulated 


in  advance  and  payable  independent  of  success. 

"That  it  was  important  to  first  established  the 
paraphemality  of  said  proi>erty,  because  of  the 
weakness  of  Mrs.  Winling's  proof  in  the  divorce 
case,  and  because  of  the  danger  of  her  bus- 
band's  interference  therewith  as  head  and  mas- 
ter of  the  community. 

"That  Mrs.  Winling  had  no  written  proof  of 
the  paraphemality  of  said  property;  that  he 
was  for  a  time  in  doubt  whether  the  title  to 
real  estate  could  be  affected  by  parol  to  show 
that  the  purchase  was  a  paraphernal  one.  That 
he  investigated  tlie  authorities  and  found  that 
parol  was  admissible. 

"That  he  advised  Mrs.  Winling  how  the  issue 
of  the  paraphemality  could  be  made,  to  estab- 
lish that  the  property  was  not  community,  to 
which  she  consented,  and  that  he  brought  the 
suit.  No.  66,522  of  the  docket  of  the  civil  dis- 
trict court  of  the  parish  of  Orieans,  entitled 
'In  re  Authorization  of  Mrs.  Melante  Winling.' 
in  pursuance  of  said  plan.  That  A.  J.  Winling, 
the  husband,  first  filed  exceptions,  through  Cage, 
Baldwin  &  Crabites,  attorneys,  which  were 
tried,  argued,  and  overruled.  That  an  answer 
was  filed  by  the  husband,  claiming  that  the 
property  belonged  to  the  community;  that  the 
suit  was  as  vigorously  defended  as  was  pos- 
sible on  the  part  of  the  husband.  That  the  case 
was  duly  tried  and  judgment  rendered  therein 
in  favor  of  his  client  in  .lanuary,  1902,  some 
six  months  after  the  matter  had  been  placed  In 
respondent's  hands. 

"That  respondent  is  wronged  by  the  allega- 
tion belittling  his  services  to  Mrs.  Winling  in 
the  authorization  suit ;  that  it  Is  untrue  that 
said  suit  was  of  no  benefit  to  her,  or  tbat  the 
title  he  gave  Mrs.  Winling  to  the  property  he 
sold  her,  hereinafter  mentioned,  was  subject  to 
the  same  attack  by  the  husband  as  her  original 
property,  for  the  deeds  he  delivered  her  set  forth 
that  the  purchase  was  with  her  paraphernal 
funds. 

"That  he  found  that  the  gas  stock  stood  in 
the  name  of  Melanie  Winling,  with  nothing  to 
indicate  that  she  was  married.  That  he  at- 
tempted to  have  same  sold  without  the  necessity 
of  any  expense  or  legal  proceedings,  but  he  in- 
formed Mrs.  Winling  that  if  an  onauthoriied 
sale  were  attempted  and  did  not  go  through  it 
might  cost  her  something.  That  she  told  re- 
spondent to  ti7  such  a  sale,  and  gave  him  the 
certificate  of  stock  for  that  purpose,  and  he  re- 
ceipted to  her  for  the  certificate.  That  he  in- 
structed H.  la.  Huntington,  a  broker,  to  sell 
said  stock  for  the  account  of  his  said  client, 
which  he  did,  on  August  20,  1001,  and  he  de- 
livered to  said  broker  the  certificate  of  stock. 
That  the  trust  officer  of  the  gas  company  refused 
to  recognize  the  transfer  of  the  stock  on  the 
ground  that  Mrs.  Winling  needed  the  authoriza- 
tion of  her  husband.  He  sale  fell  through,  the 
broker  filed  his  order  by  purchase  on  the  mar- 
ket, and  sent  his  bill  for  $28.13,  the  difference 
in  price  and  bis  commission ;  that  respondent 
wrote  on  the  same  day  to  Mrs.  Winling  tbat 
the  sale  had  failed,  causing  a  slight  loss  to  her, 
and  that  her  certificate  would  be  returned  to  her 
if  she  called.  That  she  did  call  a  day  or  two 
afterwards,  and  he  gave  her  the  certificate, 
which  she  tnen  herself  placed  in  an  envelope, 
and  left  That  perhaps  an  hour  later  she  came 
rushing  back  to  his  office,  stating  that  she  liad 
lost  the  certificate  while  shopping.  That  lie 
told  her  to  notify  the  gas  company  of  the  loss  at 
once,  and  also  to  advertise  the  loss,  which  she 
did,  an  official  of  the  gas  company  being  noti- 
fied by  her  of  the  loss,  and  an  advertisement 
thereof  lieing  inserted  by  her  in  the  Picayune, 
lliat  he  advised  her  that  she  could  not  be  dam- 
aged by  the  loss  of  the  certificate,  as  it  was  not 
indorsed  in  accordance  with  the  ruling  of  the 
gas  company's  officials.  That  the  gas  company, 
considering  showing  of  the  loss  necessary  as  a 
preliminary  to  the  issuance  of  a  duplicate  cer- 
tificate, required  that  the  loss  be  shown  b/  an 
affidavit,  and  this  affidavit,  averring  tbat  aha 
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had  iMt  the  certificate,  was  signed  by  her  some 
time  afterwards. 

"That  respondent  had  not,  up  to  that  time, 
bad  any  agreement  with  Mrs.  Wmling  fixing  his 
tee.  and  it  was  not  until  long  after  the  loss  of 
said  certificate  that  a  definite  agreement  was 
entered  into  for  the  prosecution  of  her  affairs  in 
the  future.  That  she  never  intimated  to  any 
one,  until  these  disbarment  proceedings  were  in- 
stituted, her  belief  that  respondent  had  imposed 
an  empty  envelope  upon  her  and  willfully  made 
away  with  her  certificate  of  stock,  and  that  her 
new-found  suspicion  that  respondent  had  per- 
petrated upon  her  such  a  petty,  unscrupulous, 
and  purposeless  trick  is  contradicted  by  the  facts 
stated  above  and  the  record  created  by  her. 

"That  the  real  estate  of  Mrs.  Winling  con- 
sisted of  five  vacant  lots  on  the  outskirts  of  the 
city,  which  produced  no  revenue  and  represent- 
ed to  her  nothing  but  a  bill  Tor  taxes  every 
year.  That  these  lots  had  cost  her  $500,  and 
at  that  time  there  was  no  prospect  of  an  in- 
crease in  value,  she  having  repeatedly  offered 
them  for  sale  at  what  they  had  cost.  She  also 
had  25  shares  of  the  New  Orleans  Gas  Company 
stock,  of  a  par  value  of  $2,500,  and  then  worth 
112,  from  which  her  revenue  was  $150  per  an- 
num, or  less  than  6per  cent,  upon  the  value 
thereof.  That  Mrs.  Winllng  had  frequently  said 
to  respondent  that  she  was  not  satisfied  with 
her  investments,  and  it  was  her  desire  to  sell  her 
gas  stock  and  her  vacant  lots  for  the  purpose 
of  buying  a  home,  so  that  she  might  stop  pay- 
ing house  rent,  and  the  balance  of  ner  funds  she 
wished  to  invest  in  something  that  would  give 
her  a  better  return  than  the  gas  stock  did  ;  that 
she  knew  that  respondent  owned  a  number  of 
houses,  and  she  asked  him  if  he  would  sell  her 
some  that  would  rent  well ;  that  respondent 
gave  her  a  printed  list  of  the  property  that  he 
had  for  sale.  That  she  looked  at  and  selected 
two  of  the  places.  No.  1126  Arabella  street,  list- 
ed at  $900  and  renting  for  $8  (subsequently  $10) 
per  month,  and  No.  762  Peters  avenue,  listed  at 
$1,500  and  rented  for  $12,  and  she  decided  to 
buy  them  when  she  sold  her  gas  stock.  That 
she  asked  for  a  reduction  in  price,  and  finally 
respondent  agreed  to  let  her  bare  them  both  for 
$2,300. 

"That  the  petition  herein  does  him  a  grievous 
injustice  in  stating  that  for  the  fee  stated  he 
guaranteed  a  divorce  to  Mrs.  Winling.  That  the 
use  of  the  word  'guarantee'  by  him,  in  his  tes- 
timony before  the  committee  of  examiners,  was 
entirely  misunderstood  and  applied  by  them. 
That,  in  testifying,  he  did  use  the  word  'guar- 
antee,' but  the  nature  of  the  guarantee  was 
the  permissible  one  of  guaranteeing  that  she 
should  get  her  money  back  from  him  if  she  did 
not  get  the  divorce,  and  not  the  improper  one 
<Jt  guaranteeing  the  divorce,  be  the  facts  what 
they  might.  That  said  obligation  further  in- 
cluded all  expenses  in  obtaining  evidence,  either 
in  a  divorce  or  separation  suit,  or  both,  and  its 
plain  meaning  was  that,  for  such  an  expendi- 
ture, she  would  finally  receive  a  divorce,  else 
the  money  should  be  refunded. 

"That  the  fee  agreement  was,  in  substance, 
that  respondent  should  take  over  Mrs.  Winling's 
gas  stock  at  its  then  market  price  of  116  (bid 
115),  and  her  vacant  lots  at  bar  own  price, 
$500;  that  he  should  turn  over  to  her  No.  1126 
Arabella  street  and  No.  762  Peters  avenue. 
That  be  should  get  her  husband  to  authorize  a 
sale  of  the  stock,  or  compel  him,  in  court,  to  do 
so,  if  necessary.  That  he  should  cause  the  is- 
suance of  a  new  certificate  for  the  stock  in  her 
own  right,  and  go  surety  for  her  on  any  indem- 
nity bond  that  might  be  required  in  obtaining 
such  certificate.  That  he  should  defeat  any 
community  claim  which  her  husband  might  as- 
sert to  the  gas  stock.  That  he  should  get  her 
an  absolute  divorce  from  her  husband,  either  in 
a  direct  suit  or  through  separation  proceedings, 
or  both,  he  to  bear  all  expenses  thereof,  and 
that  he  should  obtain  for  her  the  custody  of  her 
child.  Tliat  he  should  pay  the  sundry  obliga- 
tions of  hers  mentioned  In  bla  letter  of  June  3, 


1902,  together  with  $100  cash  to  her,  and  that 
his  service  already  rendered,  in  the  suit  to  au- 
thorize the  sale  of  the  lots,  should  be  considered 
paid. 

"That  be  and  Mrs.  Winling  having  thus 
agreed  on  the  fee  and  exchange  of  property,  she 
took  possession  of  No.  1126  Arabella  street  and 
No.  (02  Peters  avenue.  He  paid  her  the  $100, 
and  the  gas  stock  became  his  prooerty  from  the 
time  said  agreement  was  entered  into,  and  that, 
when  the  gas  stock  was  subsequently  sold,  it 
was  for  his  account,  and  not  for  Mrs.  Winling's, 
and  he  specifically  denies,  as  another  of  the 
serious  wrongs  done  him  in  the  petition,  that  be 
sold  his  client's  property  at  one  figure  and  ac- 
counted to  her  at  another,  and  likewise  denies 
as  a  wron^  the  allegation  that  he  instituted  the 
anthorization  proceedings  for  the  purpose  of  hav- 
ing Mrs.  Winling's  property  transferred  to  him, 
when,  in  truth  and  in  fact,  no  such  transaction 
was  contemplated  until  lone  after  the  authoriza- 
tion proceedings  No.  65,522,  mentioned  above, 
were  closed ;  and  he  likewise  denies  as  a  wrong 
the  allegation  that  he  entered  up  against  his 
client  the  false  charge  of  $28  as  due  the  broker, 
Huntington,  since,  in  truth  and  in  fact,  hia 
client  did  owe  said  $28  out  of  the  proceeds  of 
the  sale  of  said  stock  sold  to  him  at  IIG,  and 
when  the  broker,  Huntington,  charged  said  $28, 
it  was  on  respondent's  account  personally,  and 
not  as  agent  for  Mrs.  Winling,  so  that  Mrs. 
Winling  was  not  charged  with  said  $28  twice,  as 
alleged  by  relator. 

"That  he  correctly  advised  Mrs.  Winling  on 
the  law  concerning  alimony  and  the  custody  of 
her  child ;  that,  her  husband  being  a  carpenter, 
not  regularly  employed,  and  she  owning  consid- 
erable property,  respondent  did  not  think  perma- 
nent alimony  would  be  awarded  Mrs.  Winling 
in  the  divorce  suit  l>ecause  of  these  facts.  That 
he  informed  her  that  she  was  not  surrendering 
a  right  of  any  value  in  giving  up  said  alimony. 
That  he  gave  her  said  advice  because  he  believ- 
ed it  to  be  the  law,  and  not  with  any  ulterior 
design  of  influencing  Mrs.  Winling  to  her  dis- 
advantage. That  his  advice  as  to  the  custody 
of  the  child  was  given  her  when  her  husband  had 
filed  bis  suit  against  her.  That  the  custody^  of 
the  child  was  not  discussed  seriously  at  the  time 
the  question  of  abandonment  of  alimony  was 
considered. 

"That  both  husband  and  wife  bad  entered  sep- 
aration proceedings,  the  wife's  being  also  for 
an  absolute  divorce.  That  respondent,  in  press- 
ing his  client's  canse,  found  that,  if  the  hus- 
band was  relieved  of  the  alimony  claim,  he 
would  make  no  attempt  to  conceal  the  facts  as 
to  his  adultery,  charged  in  the  petition,  but  that 
there  was  no  collusion  or  fraud  between  himself 
and  any  one  in  the  obtaining  of  said  divorce. 
That  there  was  nothing  improper,  unprofes- 
sional, or  uncustomary  in  the  preparation  and 
trial  of  said  case,  and  that  it  is  not  true  that 
respondent  placed  the  witnesses  in  said  case  on 
the  stand  without  first  having  consultation  with 
them  or  knowledge  of  the  testimony  tbey  would 
give. 

"Hat  he  did  obtain  from  Mrs.  Winling  re- 
ceipts and  letters  as  her  business  progressed,  but 
that  all  the  recitals  thereof  are  accurate  and 
truthful,  and  were  fully  understood  by  Mrs. 
Winling  at  the  time  she  signed  same.  That  it  is 
respondent's  habit  to  be  exact  in  such  matters, 
and  to  put  in  writing  as  much  as  can  be  done, 
preferring  to  rely  on  contemporaneous  mem- 
oranda than  on  the  uncertainties  of  memory, 
and  that  there  is  no  justification  whatever  for 
the  charge  in  tha  petition  that  he  deliberately 
prepared  such  writings  to  entrap,  mislead,  or 
estop  hii  client. 

"That  his  said  client  continued  thereafter  to 
call  upon  him  to  attend  to  her  business,  and 
made  no  complaint,  until,  at  a  later  date,  she 
requested  him  to  assist  her  In  obtaining  a  loan 
upon  a  mortage  upon  her  said  real  estate, 
bought  from  him,  which  be  advised  her  not  to 
do  BO,  and  she  thereafter  ceased  to  consult  bim. 
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"That  the  said  Mw.  Wlnline  remained  sat- 
i86ed  until  about  the  month  of  October,  1903, 
when  she  employed  W.  8.  Parkeraon,  Esq.,  who 
called  upon  him  in  her  behalf.  That,  after 
lome  discussion  of  the  management  of  her  af- 
fairs, it  was  finally  agreed  between  them  that  a 
anitclaim  deed  should  be  obtained  from  A.  J. 
Winling,  in  favor  of  his  divorced  wife,  to  the 
real  estate  which  she  owned,  whereupon  Mr. 
Parkerson  stated  that  she  would  be  satisfied  if 
this  was  done,  and  respondent  avers  that  it  was 
so  done,  at  some  expense  to  himself,  in  January, 
1904.  That,  while  he  did  not  think  such  a  quit- 
daim  deed  was  necessary,  yet  at  the  request 
of  her  attorney  he  procured  it. 

"That  be  did  not  hear  from  the  said  Mrs. 
Wioliag  again  for  more  than  a  year  after  this, 
vben  Mr.  B.  I.  Cabn  appeared  as,  her  second  at- 
torney and  made  peremptory  demands  upon  re- 
spondent for  a  settlement  of  her  claims.  That 
be  offered  to  show  Mr.  Cahn  his  books  and  rec- 
ords and  explain  the  matter  to  him,  showing  full 
settlement  with  his  client,  but  said  offer  was 
declined,  whereupon  printed  charges  were  pre- 
i^ted  to  the  bar  committee,  without  any  re- 
<oaise  to  the  courts  to  correct  any  asserted  in- 
jury, same  having  been  filed  almost  immediately 
after  the  peremptory  demand  npon  respondent, 
and  before  he  had  any  time  or  opportunity  to 
consult  any  of  his  friends  aa  to  his  coarse  in  the 
emergency. 

"That  it  is  true  that  he  subsequently  consent- 
ed to  rescind  the  arrangements  and  exchanges 
made  between  himself  and  Mrs.  Winling.  and 
to  settle  with  her  for  bis  fees  in  the  litigation 
hereinabove  referred  to  upon  a  different  basis; 
but  respondent  shows  that  he  did  this  by  the 
advice  of  certain  friends  and  against  his  own 
wish  and  judgment,  for  respondent  did  not  then 
believe,  and  does  not  now  believe,  that  the  said 
Mrs.  Winling  was  entitled  to  demand  the  re- 
scission of  the  arrangements  into  which  she  bad 
entered  voluntarily;  but  respondent  shows  that, 
subsequently  to  the  making  of  these  arrange- 
ments, the  lots  which  Mrs.  Winling  had  trans- 
ferred to  respondent  had  increased  rapidly  and 
freatly  in  value,  and  respondent's  friends.  W. 
lorgan  Gurley  and  D.  B.  H.  Chaffe,  were  of 
opinion  that,  as  Mrs.  Winling  was  a  woman  of 
■mall  means,  the  existence  ot  such  charges,  by 
such  a  woman  client,  before  the  bar  association 
would  so  seriously  affect  respondent's  profes- 
sional standing  that  he  ought  to  settle  same  at 
any  cost,  and  regardless  of  the  injustice  or  in- 
equity of  the  woman's  claim,  and  that  it  would 
be  becoming  in  respondent  to  return  the  lots  and 
nsdnd  the  transaction. 

"Res^ndent  shows  that  his  said  friends  ad- 
vised him  to  reduce  his  charges  for  fees  by  the 
amount  of  $500,  which  respondent  consented  to 
do,  not  because  be  thought  his  former  charges 
bad  l>een  excessive  or  extortionate,  but  merely 
because  bis  friends  so  advised. 

"Respondent  shows  that  Mrs.  Winling  fully 
onderstood  all  that  was  done,  and  was  a  wo- 
man of  intelligence  and  prudence,  and  respond- 
ent was  never  actuated  by  any  desire  to  get  any 
advantage  over  the  said  Mrs.  Winling,  or  to 
make  any  charge  or  arrangement  to  her  disad- 
vantage. Respondent  shows  that  the  fees  that 
be  charged  were  agreed  to  by  her  after  she  had 
ample  time  for  considering  them. 

"Respondent  shows  that  be  performed  faith- 
fully and  in  good  faith  all  his  obligations  and 
ondertakings  to  the  said  Mrs.  Winling  under 
the  agreement  hereinabove  set  forth,  and  that 
the  petition  herein  does  him  a  grave  injustice  in 
undervaluing  his  services  in  these  various  mat- 
ters. That  he  believes  the  fees  charged  by  bim, 
especially  as  they  were  contingent,  to  be  per- 
fectly fair  and  reasonable.  That,  if  be  erred 
in  this,  it  was  an  honest  mistake  in  judgment, 
and  that,  if  he  erred  in  the  appraisal  of  his 
services,  it  is  not  professional  misconduct. 

"Respondent  shows  that  said  proceedings  nev- 
'«r  wotud  have  been  instituted  but  for  the  fact 
4iiat  the  vacant  lots  received  by  him  from  Mrs. 


Winling  became,  shortly  thereaftc,  many  times 
more  valuable  than  before  by  thp  construction 
of  a  new  railroad  in  that  vicinity ;  and  respond- 
ent finally  did,  as  stated  above,  satisfy  her  by 
returning  to  her  the  said  lots,  inter  alia. 

"Respondent  now  avers  that  his  course  of 
dealings  with  his  client  shows,  throughout, 
faithful  and  honorable  treatment,  and  he  asks 
this  court  to  exonerate  him  from  the  many 
unjust  aspersions  herein. 

"Wherefore,  he  prays  that  relator's  demand  be 
rejected  and  his  suit  dismissed,  at  his  cost ;  and 
for  general  and  equitable  reliel." 

The  charge,  or  allegation.  In  the  state's 
petition,  to  the  effect  that  Mr.  Richardson 
banded  to  Mrs.  Winling  In  his  office  an  en- 
velope said  to  contain  her  certificate  of  the 
gas  company  stock,  but  which  on  the  same 
day,  a  short  time  after  she  had  left  the 
office,  was  discovered  by  her  to  be  empty, 
has  admittedly  gone  out  of  the  case,  as  hav- 
ing been  founded  entirely  on  mistake.  It 
was  not  that  the  envelope  was  discovered  to 
be  empty,  but  that  Mrs.  Winling,  as  she  her- 
self says,  lost  the  envelope— with  the  certifi- 
cate In  It,  for  all  she  knows. 

The  charge  of  collusion,  and  perversion  of 
the  course  of  justice,  and  fraud  upon  the 
court.  In  the  matter  of  the  divorce.  Is  un- 
foimded.  There  was  no  collusion,  no  perver- 
sion of  the  course  of  Justice;  and,  as  for 
fraud  upon  the  court,  It  is  a  misuse  of  terms 
to  qualify  In  that  manner  the  act  of  Mr. 
Richardson. 

Collusion  is  defined  to  be: 

"A  conspiracy  of  the  bnsband  and  wife  to  ob- 
tain a  decree  of  divorce  by  false  or  manufactur- 
ed testimony." 

A  more  comprehensive  definition  Is  the  fol- 
lowing: 

"Collusion  in  the  law  of  divorce  is  a  corrupt 
agreement  between  the  husband  and  wife  where- 
by one  of  them,  for  the  purpose  of  enabling  the 
other  to  obtain  the  divorce,  commits  a  matri- 
monial offense,  or  whereby,  for  the  same  pur- 
pose, evidence  is  fabricated  of  an  offense  not 
actually  committed,  or  evidence  of  a  valid  de- 
fense is  suppressed." 

Now,  no  one  pretends  to  say  that  the  tes- 
timony upon  which  the  divorce  In  question 
In  this  case  was  granted  was  "false  or  man- 
ufactured," or  that  the  causes  upon  which 
the  divorce  was  asked  were  trumped  up  for 
the  occasion.  There  was  therefore  no  collu- 
sion. 

There  was  no  perversion  of  the  course  of 
justice,  because  If  ever  a  poor  woman  was  In 
justice  and  in  law  entitled  to  a  divorce  It 
was  Mrs.  Wlnllng.  Far  from  having  been 
perverted,  the  course  of  justice  never  ran 
truer. 

Now,  as  to  whether  a  fraud  was  committed 
upon  the  court  In  any  particular  case,  the 
question  of  whether  a  fraud  has  been  com- 
mitted upon  the  court  Is  a  question  of  fact 
And,  of  course,  questions  of  fact  must  be 
determined  from  their  particular  facts.  On 
any  question  Involving  but  facts,  it  will  not 
do  to  argue  by  generalities  or  from  abstract 
principles.  The  facts  in  this  particular  case 
are  that,  when  Mrs.  Wlnllng  applied  for  hea 
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dlTorce,  she  bad  been  living  at  her  mother's 
for  nearly  two  years  separate  from  her  hus- 
tMind,  and  with  the  firm  Intention  of  never 
returning  to  him,  having  abandoned  him  be- 
cause of  ill  treatment,  abuse  and  defamation 
of  her,  and  attempt  to  Idll  her,  and  because 
of  Ills  having  admitted  to  her  and  to  her 
mother  that  he  liad  committed  adultery 
with  a  certain  other  woman  whose  name  he 
gave,  and,  finally,  because  of  bis  having  con- 
tracted a  venereal  disease.  She  had  suffi- 
cient legal  evidence  of  the  ill  treatment,  etc., 
but  i)erhaps  not  of  the  adultery.  Under 
these  circumstances,  there  was  nothing  ei- 
ther legally  or  morally  wrong  in  the  hus- 
band's faciliatlng  his  wife  in  obtaining  the 
divoMK  to  which  she  was  so  riciily  entitled; 
and  If  it  was  Richardson  who  proposed  that 
he  should  do  so,  and  offered  to  waive  the 
alimony  in  order  to  induce  him  to  do  so,  I 
cannot  see  wherein  he  did  anything  either 
legally  or  morally  wrong. 

Indeed,  looking  at  the  matter  even  in  the 
abstract,  I,  for  my  part,  cannot  see  the  wrong 
of  an  agreement  by  which  trutti,  law,  and 
Justice  are  to  be  made  to  prevail,  even  in  a 
divorce  case.  The  argument  that  to  permit 
such  agreements  to  be  made  would  be  dan- 
gerous, as  It  might  open  the  door  to  fraud- 
ulent practices,  proves  absolutely  nothing. 
A  thing  in  itself  good  does  not  become  bad 
from  the  fact  that  the  perverse  may  put  it 
to  an  ill  use. 

It  is  said  in  the  brief  of  the  state  that  if 
the  district  judge  who  granted  the  divorce 
had  Icnown  that  the  two  main  witnesses  to 
the  adultery  had  been  fumisbed  by  the  hus- 
band, or  by  the  lawyer  of  the  husband,  he 
would  not  have  granted  the  divorce ;  no,  not 
if  under  the  peculiar  circumstances  of  the 
case,  he  doubted  that  the  testimony  of  the 
witnesses  was  trae.  But  here  again  is  an  ar- 
gument which  proves  absolutely  nothing, 
since  a  Judge  will  not  in  any  case  predicate 
his  Judgment  upon  testimony  of  the  truth  of 
which  he  is  in  doubt  The  fact  that  the  wit- 
nesses bad  been  fumisbed  by  the  husband 
would  have  Justified  the  Judge  In  being  extra 
cautious  in  accepting  their  testimony  as  true. 
Whether  he  so  accepted  it  or  not  would  de- 
pend a  good  deal  upon  who  the  witnesses 
were.  But  If  he  believed  that  they  had  tes- 
tified truly,  be  could  no  more  refuse  to  ren- 
der Judgment  upon  their  testimony  than  if 
they  had  not  t>een  furnished  by  the  husband. 
There  is  no  suggestion  in  this  case  that  the 
witnesses  in  question  were  not  entirely  wor- 
thy of  belief,  or  that  they  did  not  testify  to 
the  truth.  Before  going  into  court  with 
them,  Mr.  Richardson  questioned  them,  and 
satisfied  himself  that  they  had  personal 
Icnowledge  of  the  adultery. 

The  idea  that  a  court  could  refuse  to  bear 
witnesses  in  a  divorce  case  because  their 
names  had  been  furnished  by  the  opposite 
party  is,  in  my  bumble  opinion,  not  to  be  en- 
tertained a  single  minute.  The  litigant  would 
tey  to  the  court: 


"I  present  to  you  witnesses  of  unquestionable 
veracity,  who  will  testify  positively  to  the  facts 
entitling  me  to  a  divorce,' 

And  the  court  would  have  to  answer: 

"No,  I  cannot  bear  them:  because  their  names 
were  furnished  yon  by  the  defendant." 

Perhaps  it  would  have  been  better  if  Mr. 
Richardson  had  informed  the  court  that  the 
witnesses  had  l>een  furnished  by  the  husband 
— In  order  that  the  Judge  might  have  been 
more  careful  in  weighing  their  testimony— 
but  the  failure  so.  to  Inform  the  court  was 
not  a  fraud.  A  lawyer  Is  not  bound,  under 
pain  of  disloyalty  to  the  court  to  warn  the 
court  of  every  circumstance  connected  with 
a  witness  which  may  males  it  necessary  to  be 
more  careful  In  accepting  his  testimony. 

Were  It  to  be  conceded,  however,  that  Mr. 
Richardson  toolc  an  erroneous  view  of  the 
matter — as  I  myself  am  possibly,  or  proba- 
bly, doing — Btlll  he  cannot  be  censured  in  the 
premises;  for  no  statute  had  pronounced 
against  the  making  of  snch  an  agreement, 
nor  had  this  court  done  so ;  and,  under  gen- 
eral jurisprudence,  the  question  Is.  at  least, 
an  open  one.  In  Bishop  on  Marriage  and 
Divorce  (0th  Ed.)  voL  2,  |  28,  we  find  the  fol- 
lowing : 

"An  agreement  between  parties,  not  involving 
an  imposition  upon  the  court  or  a  suppression 
of  facts,  to  facilitate  the  divorce  and  smooth 
the  asperities  of  the  litigation,  is,  though  liable 
to  be  looked  into  by  the  court,  not  collusion  or 
otherwise  objectionable ;    it  may  be  meritorious." 

In  the  brief  filed  in  behalf  of  the  defend- 
ant decisions  are  cited  in  the  same  sense.  I 
tlilnk.  In  this  particular  case,  the  agreement 
was  a  meritorious  one.  But,  even  if  It  were 
otherwise,  surely  an  attorney  is  not  censura- 
ble for  adopting  a  line  of  action  which  con- 
travenes no  statutory  law,  which  has  never 
been  pronounced  against  by  the  court  of  his 
own  state,  and  which  has  the  sanction  of 
such  high  authority  as  Mr.  Bishop. 

As  to  the  manner  In  which  Mr.  Richardson 
conducted  the  litigation,  I  can  find  nothing 
to  censure.  Having  to  deal  with  an  unscrup- 
ulous husband,  who  cared  more  for  the  prop- 
erty of  his  wife  than  for  the  wife  herself,  his 
plan  of  first  putting  the  property  beyond 
bis  reach,  and  thus  causing  him  to  lose  in- 
terest In  the  litigation,  appears  to  me  to  have 
been  shrewd  and  wise.  And,  even  If  It  was 
not  the  matter  was  one  for  bis  good  Judg- 
ment, and  an  error  of  Judgment  Is  not  pro- 
fessional misconduct 

The  remaining  charges,  of  having  taken 
unfair  advantage  of  his  client  In  a  business 
transaction,  and  of  having  exacted  excessive 
fees,  depend  largely.  If  not  entirely,  upon 
appreciation  of  the  testimony. 

Mr.  Richardson  testifies  that  his  client  was 
desirous  of  investing  her  money  in  houses,  in 
one  of  which  she  might  live,  and  thereby  save 
rent,  and  the  others  of  which  she  might  rent, 
and  thereby  get  a  larger  revenue  than  she 
had  been  deriving  theretofore  from  her  an- 
improved  lots  and  her  gas  stock;  that  one  or 
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dJa  bonses  was  across  the  street  from  where 
the  lived;  that  he  proposed  to  her  an  ar- 
rangement tjj  which  he  should  transfer  this 
bouse  and  a  certain  other  bouse  of  his  to 
her  and  pay  her  $100,  and  hold  her  free  from 
all  liability  for  expenses  or  costs  In  her  lit- 
igation, and  account  to  her  for  $400  addi- 
tional in  case  he  faUed  to  obtain  a  divorce 
for  her,  this  $400  being  the  amount  of  his  fee 
tor  obtaining  the  divorce,  and  she  on  her  part 
should  transfer  to  him  her  five  lots  and  her 
gas  stock,  and  that  Mrs.  Winllng  consented 
to  this  agreement;  and  that  this  agreement 
was  duly  carried  ont,  to  the  perfect  satisfac- 
tion of  Mrs.  Winllng,  who  remained  perfect- 
ly satisfied  with  it  until  long  afterwards, 
when  she  complained  that  the  fee  charged 
her  for  the  divorce  was  excessive,  saying 
tbat  It  should  have  been  only  $50,  and  still 
later,  more  than  a  year  later,  began  to  com- 
plain on  the  score  of  the  five  lots — the  latter- 
complaint  coming  only  after  the  five  lots  had 
risen  enormously  in  value,  as  the  result  of 
the  advent  of  a  railroad,  the  coming  of  which 
railroad  had  not  been  foreseen  by  anybody. 

Mrs.  Winllng  says  that  she  consented  to 
this  agreement  only  because  Mr.  Richardson 
threatened  her  with  the  loss  of  her  child  if 
she  did  not  I  simply  do  not  believe  Mrs. 
Winllng  when  she  says  this.  The  thing  is 
palpably  Improbable.  Testimony  more  prej- 
udiced, self-contradictory,  and  reckless  than 
hers  has  never  come  under  my  observation. 
Indeed,  the  Judgment  of  my  colleagues,  as  I 
understand,  and  even  the  theory  of  the  prose- 
cution, is  not  founded  so  much  upon  this 
testimony  as  upon  the  case  as  a  whole — even 
accepting  the  statement  of  Mr.  Richardson 
as  true.  The  testimony  of  Mr.  Richardson, 
on  the  other  hand,  is  consistent  with  Itself 
throughout,  and  with  every  one  of  the  very 
numerous  memoranda,  receipts,  accounts,  let- 
ters, and  documents  In  the  case. 

There  is  no  denying  that  the  agreement 
was  carried  out,  and  that  Mrs.  Winllng  in 
her  letters  declared  herself  perfectly  satis- 
fied with  It  And  there  is  no  denying  that 
more  than  a  year  after  the  close  of  her  busi- 
ness relations  with  Mr.  Richardson,  when 
she  bad  occasion  to  employ  Mr.  Parkerson, 
she  still  had  no  complaint  to  make,  except 
on  the  score  of  the  fee  for  obtaining  the 
divorce,  which  she  said  should  not  have  been 
more  than  $50  as  she  had  been  informed  that 
that  was  the  regulation  fee  for  obtaining  a 
divorce.  And  there  is  no  denying  that  had 
she  felt  aggrieved  at  that  time  on  account 
of  these  lots  she  would  have  complained 
about  it  to  Mr.  Parkerson  Just  as  she  did 
about  the  $400  fee.  And,  finally,  there  is 
no  denying  that  her  first  complaint  on  ac- 
count of  the  lots  came  more  than  two  years 
after  the  close  of  her  business  relation  with 
Ur.  Richardson,  and  only  when,  as  the  ef- 
fect of  the  unanticipated  advent  of  a  rail- 
road in  tlie  neighborhood,  the  value  of  the 
lots  bad  risen  from  $500  to  $5,500. 

A  lawyer  is  not  prohibited  from  having 


business  dealings  with  his  dlent  Of  course, 
when  the  fairness  of  such  dealings  Is  brought 
in  question,  the  burden  of  showing  that  they 
were  fair  is  upon  him.  In  this  case,  apart 
from  the  $400  fee  matter,  to  which  I  shall 
come  later  on,  I  think  the  fairness  is  estab- 
lished. Richardson  transferred  his  proper- 
ties at  $100  less  than  he  had  been  asking 
for  them,  and  took  her  five  loU  at  the  full 
price  at  which  she  had  been  trying  in  vain 
to  sell  them  to  others,  and  took  the  gas  stock 
at  market  price.  Until  her  bargain  with  him 
was  set  aside  by  the  arrangement  to  which 
I  may  have  occasion  to  refer  later  on,  she 
lived  in  one  of  the  houses,  and  derived  from 
the  other  a  revenue  larger  than  her  gas 
stock  and  five  unimproved  lots  had  been  pro- 
ducing. The  subsequent  increase  in  the  val- 
ue of  the  lots  was  simply  Mr.  Richardson's 
good  fortune.  That  he  did  not  anticipate 
this  early  rise  in  value  is  conclusively  shown 
by  the  fact  that  after  he  had  acquired  these 
5  lots  be  sold  16  lots  in  the  same  neigh- 
borhood, better  situated  if  anything,  at  the 
price  at  which  he  took  these  5;  that  is  to 
say,  at  the  price  prevailing  before  any  knowl- 
edge of  the  probable  construction  of  the  rail- 
road had  reached  the  public. 

With  regard  to  the  excessiveness  of  the  fee 
charged,  while  the  fees  in  the  authorization 
suit  and  the  gas  certificate  matter  were 
large,  $100  each,  I  do  not  think  they  were 
so  excessive  as  that  the  exaction  of  them 
constituted  professional  misconduct  In  the 
settlement  which  the  attorneys  of  Mrs.  Win- 
llng subsequently  made  with  Mr.  Richardson 
there  was  allowed  $300  for  going  security, 
this  being  the  amount  which  a  security  com- 
pany would  have  charged.  This  would  leave 
$200  for  the  services  in  connection  with  the 
authorization  suit  and  obtaining  the  new 
certificate  and  obtaining  the  consent  of  the 
husband  for  disposing  of  it  Four  himdred 
dollars,  however,  on  top  of  this  $200,  was 
large,  and  Mrs.  Winllng  would  have  been 
perfectly  Justified  in  objecting  to  it,  as  she 
says  she  and  her  mother  did;  and,  no  doubt, 
Mr.  Richardson  should  have  reduced  It  But 
does  his  having  refused  to  do  so,  if  he  did 
so  refuse,  amount  to  professional  miscon- 
duct? He  furnished  his  client  with  a  state- 
ment which  showed  in  black  and  white  that 
he  was  charging  this  fee.  I  refer  to  the 
statement  copied  in  the  state's  petition.  The 
client  says  she  objected  that  the  fee  was  too 
larg«.  At  that  time  the  suit  for  divorce  had 
not  yet  beoi  filed;  the  lots  had  not  yet  been 
transferred;  the  two  properties  had  not  yet 
been  transferred.  The  situation  was  intact, 
except  that  Richardson  had  rendered  cer- 
tain services  for  which  he  would  have  the 
right  to  claim  a  fair  remuneration.  Mrs. 
Winllng  testifies  tbat  both  she  and  her  moth- 
er told  Richardson  that  this  fee  was  ex- 
cessive. She  knew,  then,  that  the  fee  was 
excessive,  and  when  she  consmted  to  pay 
it  she  knew  what  she  was  doing.  I  repeat, 
I  do  not  believe  her  story  of  Richardson's 
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having  forced  her  to  consent  by  threaten- 
ing her  with  the  loss  of  her  child  If  she  did 
not 

In  connection  with  the  matter  of  the  ex- 
cesslreness  of  the  fees  charged,  the  following 
excerpt  from  the  brief  filed  In  behalf  of  the 
state  Is  apposite: 

"We  may  say  at  the  outset  that,  if  this  case  is 
to  be  regarded  merely  as  inrolTing  the  question 
of  the  amount  of  fee  which  was  obtained,  then 
the  state  has,  in  our  opinion,  no  case  against 
defendant.  The  amount  of  compensation  which 
a  client  may  agree  to  pay,  and  may  actually 
pay,  his  attorney  for  a  given  service  is  a  mat- 
ter of  contract  between  them,  when  made  at  a 
time  when,  and  in  a  manner  in  which,  the  par- 
ties are  dealing  at  arm's  length  with  each  other. 
Under  such  circumstances,  the  parties  are  left 
by  the  law  to  fix  the  consideration  for  them- 
selves, as  they  are  left  in  other  contracts.  It 
may,  and  often  does,  happen  that  fees  are  paid 
by  clients  to  attorneys  largely  in  excess  of  what 
would  be  considered  reasonable  compensation  by 
the  bar  or  by  the  courts.  The  desire  of  a  person 
to  have  a  particular  lawyer  attend  to  his  af- 
fairs, whether  matter  of  litigation  or  other- 
wise, is  as  much  a  part  of  the  lawyer's  capital 
as  transcendent  ability  or  the  reputation  of  it, 
which  are  much  the  same  so  far  as  the  public 
are  concerned. 

"We  say,  therefore,  that  the  alleged  excessive 
amount  of  compensation  obtained  by  defendant 
is  not  the  gravamen  of  the  state's  complaint, 
but  that  the  manner  in  which  such  more  than 
reasonable  compensation  was  obtained  is  the 
foundation  of  toe  complaint  opon  that  branch 
of  the  case." 

I  think  that,  to  use  the  language  of  the 
foregoing  excerpt.  It  was  "the  desire  of  Mrs. 
Wlnllng  to  have  a  particular  lawyer  attend 
to  her  affairs"  which  Induced  her  to  con- 
sent to  pay  this  fee.  She  did  so  with  her 
eyes  open.  What  she  desired  above  all 
things  was  to  secure  the  custody  of  her  child 
and  obtain  a  divorce,  and  she  had  found  that 
Mr.  Th^ord  would  not  consent  to  act  for  her 
In  that  connection,  and  she  had  to  come  to 
Mr.  Richardson  as  to  a  lawyer  who  would. 
She  preferred  to  pay  this  large  fee  rather 
than  give  blm  up  as  her  lawyer. 

In  the  brief  of  the  state.  It  Is  said  that  In- 
asmuch as  the  divorce  had  not  yet  been  ob- 
tained, and  the  community  of  acquets  and 
gains  still  existed,  when  Mrs.  Wlnllng  ac- 
quired the  two  Improved  properties  from 
Richardson,  these  properties  were  In  no  bet- 
ter predicament  than  those  which  he  Induc- 
ed her  to  sell  to  him  had  been,  so  far  as 
the  control  of  them  by  the  husband  was  con- 
cerned. But  this  la  not  true,  since  the  acts 
of  sale  which  he  executed  in  her  favor  con- 
tained the  recital  that  the  property  was  ac- 
quired by  her  for  her  separate  benefit  and 
with  her  separate  funds,  whereas  the  act  by 
which  she  had  acquired  the  other  property 
did  not  contain  this  essential  recital.  The 
husband  might  at  any  time  have  complicated 
matters  very  much  by  selling  or  mortgag- 
ing this  other  property  thus  acquired  during 
marriage  and  presumably  belonging  to  the 
community  of  which  he  was  the  head,  where- 
as he  could  not  possibly  have  done  this  In 


the  case  of  the  property  acquired  from  BlcH- 
ardson. 

Mr.  Richardson's  subsequent  settlement 
with  Mrs.  Wlnllng,  at  the  instance  of  his 
friends,  cannot  be  construed  Into  a  confession 
of  guilt  He  himself  was  at  first  unwilling 
to  make  the  settlement  and  finally  did  so  In 
deference  to  the  advice  of  bis  friends. 

The  learned  counsel  for  the  state  argue 
that  if  Richardson's  fee  for  obtaining  the 
divorce  was  contingent,  as  he  says  it  was, 
he,  by  consenting  to  waive  the  claim  for  ali- 
mony, was  acting  In  his  own  Interest  This 
argument  In  my  opinion.  Is  of  little  force; 
since  his  having  bargained  for  a  contingent 
fee  did  not  preclude  lilm  from  doing  those 
things  which  were  manifestly  for  the  bene- 
fit of  his  client,  even  though  redounding  at 
the  same  time  to  his  own.  A  lawyer  who 
has  taken  a  damage  suit  on  a  contingent 
fee  Is  not  cut  off  from  making  a  compromise 
advantageous  to  his  client 

Realizing  bow  desirable  it  is  that  the  de- 
cision of  tbe  court  should  be  unanimous  in  a 
case  of  this  kind,  I  would  have  yielded  my 
Judgment  to  that  of  my  colleagues,  who,  I 
cannot  but  recognize,  are  at  least  as  com- 
petent as  I  am  to  form  a  correct  Judgment 
in  the  matter,  if  I  had  found  it  possible  to 
do  BO.  And  it  is  because  of  this  doubt  as  to 
whether  possibly  I  ought  not  to  have  done 
so,  that  I  have  thus  given  my  reasons — in 
justice,  as  it  were,  to  myself. 


(US  Ala.  602> 
SOUTHERN  RT.  CO.  v.  GULI/ATT. 
(Supreme  Court  of  Alabama.     Jan.  18,  1909.> 

1.  Railroads  (8  395*)— Injuries  to  Persons 
ON  Track— Pleadikq  and  Proof. 

Where  intestate's  injury  was  alleged  to 
have  been  caused  by  the  negligence  of  defend- 
ant's trainmen  in  failing  to  stop  the  train  after 
seeing  intestate  on  the  track,  proof  of  the  knowl- 
edge of  his  peril  was  essential. 

[Ed.   Note.— For  other  cases,   see   Bailroads. 
Dec.  Dig.  i  395.») 

2.  Railroads  (§  400*)— Injuries  on  Track— 
Actions  —  Jury  Question  —  Discovered 
Peril. 

In  an  action  for  intestate's  death  by  being 
struck  by  a  train,  whether  the  company's  em- 
ployes saw  intestate's  peril  on  the  track  in 
time  to  stop  held,  under  the  evidence,  for  the 
jury. 

[Ed.  Note.— For  other  cases,   see  Bailroada, 
Dec.  Dig.  {  400.*] 

3.  Appeal  and  Error  (S  1050*)  —  Harmless 
Error— Prejudicial  Effect. 

In  an  action  for  intestate's  death  by  being 
struck  by  defendant's  train,  testimony  as  to  in- 
testate's residence  Ijetore  his  death,  as  well  aa 
how  long  the  witness  had  resided  at  his  place 
of  residence,  was  not  prejudicial  to  defendant 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  {  1050.*] 

4.  Appeal  and  Error  (8  232*)— Objections 
Below— Scope— Opinion  Evidence. 

Objections  to  a  hypothetical  question  on 
the  ground  of  illegality  and  immateriality  wonid 
not  raise  the  question  on  appeal  whether  the 
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hrpothetical  qnestion  included  facts  not  in  «Ti- 
dence. 

[EkL  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  {{  1430,  1431;  Dec.  Dig.  | 
232.*] 

5.  Eyiderob  a  539%*)— Opinion  Evidbnob— 
oompetenct  or  sixfebt  —  operation  of 
Railboad. 

One  wlio  had  20  years'  experience  in  rail- 
roading, and  had  served  2  years  as  fireman  and 
3  years  as  freight  engineer,  and,  though  be  had 
Derer  run  a  passenger  train,  tiad  often  observed 
them  being  stopped,  was  competent  to  state  as 
an  expert  within  what  distance  the  passenger 
train  could  be  stopped ;  the  passenger  engine 
being  similar  to  the  usual  type  of  freight  en- 
gines, even  though  the  cars  composing  the  pas- 
senger train  were  different  from  those  composing 
a  freight  train. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  {  2351;    De&  Dig.  f  539V4.*] 

6.  Railboads  (i  397*)— lN,ruBT  on  Tback— 
Admission  of  Evidence  —  Composition  of 
Train. 

In  an  action  for  intestate's  death  by  being 
struck  bj;  a  passenger  train  while  he  was  on  the 
track,  evidence  of  the  number  of  coaches  in  the 
daily  train  of  the  same  number  and  schedule  as 
that  which  struck  intestate  was  not  admissible 
to  prove  the  number  of  coaches  in  that  train ;  it 
having  no  tendency  to  prove  that  fact,  and  evi- 
dence thereof  being  otherwise  obtainable. 

[Kd.  Note. — For  other  cases,  see  Railroads, 
Dec  Dig.  {  397.*] 

7.  Evidence   (J  595*)— Weight  and   Sopfi- 

CIENCY— INFEBKNCES    BT  JURT. 

The  Jury  may  draw  such  inferences  from 
the  facts  proven  to  their  reasonable  satisfac- 
tion as  they  believe  to  be  fair  and  reasonable, 
and  consistent  with  the  other  evidence. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  f{  2444,  2445 ;    Dec.  Dig.  |  595.*] 

&  Ratlroads  (S  376*)— Injuries  to  Persons 
ON   Track— Discovered  Peril — Company's 

IdABILITT. 

If  decedent  was  lying  on  the  railroad  track 
in  a  position  of  peril,  and  defendant's  trainmen 
saw  his  i>eril  in  time  to  stop,  and  failed  to  use 
doe  care  to  do  so,  and  thereafter  negligently  ran 
over  him,  causing  his  death,  the  company  would 
be  liable. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent.  Dig.  SS  1275-1279;  Dec.  Dig.  {  376.*] 

9.  Tbial  (5  252*)— Instructions— Requests— 
AlPplicabilitt  to  Evidence— Abstract  In- 
8tbucti0ns. 

Where  plaintiff  requested  no  instructions  as 
to  the  effect  of  the  failure  of  defendant's  engi- 
neer to  testify,  and  no  reference  was  made  in 
argument  as  to  any  presumption  arising  from 
bis  failure  to  testify,  a  reqiiested  charge  that 
no  inference  prejudicial  to  defendant  could  be 
drawn  from  ms  failure  to  testify  was  properly 
refused  as  being  abstract. 

IBi.  Note. — For  other  cases,  see  Trial,  Dec. 
Dig.  {  262.*] 

10.  Trial  ft  240*)— Instructions— REQirasrs 
— ^Argumentative  Instructions. 

Argumentative  instnictions  are  properly  re- 
fused. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  f  561 ;   Dee.  Dig.  {  240.*] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty;   W.  W.  Haralson,  Judge. 

Action  by  Samuel  Gullatt,  as  administrat- 
or, against  tbe  Southern  Railway  Company. 
From  a  Judgment  for  plaintiff,  defendant 
appealed.     Reversed  and  remanded. 


The  following  charges  were  refused  to  the 
defendant:  (1)  and  (9  AfBrmatlve  charges 
as  to  the  second  count  "(3)  No  inference 
can  be  drawn  prejudicial  to  the  defense 
In  tills  case  by  reason  of  the  fact  that  the 
engineer  was  not  Introduced  and  examined 
as  a  witness  In  the  cause  by  the  defendant 
(4)  The  jury  would  not  be  authorized  to  In- 
fer, from  all  tbe  testimony  in  this  case, 
that  tbe  engineer,  when  be  blew  tbe  whistle, 
as  Is  shown  by  tbe  testimony  of  one  of  tbe 
witnesses,  that  he  bad  then  discovered  tbe 
deceased  upon  tbe  track  and  bad  perceived 
bis  peril." 

Tbe  following  charges  were  given  at  tbe  In- 
stance of  tbe  plaintiff:  "(1)  Tbe  jury  has 
the  right  to  draw  such  Inference  from  the 
facts  in  tbe  case  proven  to  their  reasonable 
satisfaction  as  they  bellete  to  be  fair  and 
reasonable  and  consistent  with  tbe  evidence 
In  the  case.  (2)  If  the  jury  are  reasonably 
satisfied  from  tbe  evidence  that  deceases. 
E.  B.  Klrby,  at  or  about  tbe  time  and  place 
named  in  tbe  complaint  was  lying  down  on 
tbe  track  of  tbe  railroad,  and  was  then  and 
there  In  a  position  of  peril  from  defendant's 
approaching  train  on  said  railroad,  and  that 
tbe  agent  and  servants  of  defendant  then  and 
there  In  control  and  management  of  said  train 
saw  the  peril  of  said  Klrby,  and  after  tbe 
discovery  of  said  peril,  tbe  said  agents  and 
servants  of  defendant  negligently  ran  sncb 
train  of  cars  on  said  Klrby  and  killed  him, 
and  that  said  negligence  of  defendant's 
agents  and  servants  was  proximately  the 
cause  of  tbe  death  of  plalntifTs  intestate, 
then  the  Jury  must  find  for  the  plaintiff." 

Humes  &  Speake,  for  appellant  Bllbro  ft 
Moody,  for  appelle& 

McCLBLIaAN,  J.  Tbe  report  of  this  case 
on  former  appeal  may  be  found  in  150  Ala. 
818,  43  South.  677.  The  second  count  of  the 
complaint  upon  which  the  trial  was  bad, 
ascribes  the  negligence  to  liability  to  tbe 
operatives  of  the  train  by  which  Klrby  was 
killed.  In  that  after  discovery  of  bis  peril, 
proper  care  and  diligence  was  not  exercised 
to  avert  the  Injury  to  him.  The  particular 
averment  is  "that  tbe  agents  and  servants  of 
tbe  defendant  then  and  there  In  tbe  control 
and  management  of  said  train  saw  the  peril 
of  tbe  plaintiff's  intestate,  and  after  the  dis- 
covery of  said  peril"  tbe  train  was  negli- 
gently run  upon  Intestate,  killing  him. 

The  predicate  to  tbe  duty  alleged  in  the 
count  to  have  t>een  breached,  to  tbe  proxi- 
mately consequent  Injury  of  Intestate,  Is 
knowledge  of  tbe  peril  of  intestate  by  those 
In  control  of  the  defendant's  train.  Of 
course,  to  make  out  the  case  under  the  count 
tbe  averred  fact  of  knowledge  of  tbe  peril 
stated  was  absolutely  essential.  It  is  in- 
sisted  that,  on  tbe  trial  after  reversal,  thla 
testimony  so  far  sustained  tbe  Important 
averment  and  condition  to  tbe  duty  declared 
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as  to  carry  the  prima  fade  case  and  to  re- 
quire tile  submission  of  the  question  to  tbe 
determination  of  the  Jury,  namely,  that  one 
Kennemar  was  sitting  In  a  room  of  bis  bouse, 
near  the  railway;  that  be  heard  three  or 
four  short,  sbrlil  whistles,  one  right  after 
the  other;  that  he  had  lived  near  a  rail- 
road all  bis  life,  and  Icnew  the  blasts  that 
are  made  for  cattle  and  things  on  the  track ; 
that  he  had  often  observed  that  kind  of 
blowing  for  things  on  the  track ;  that  he  at 
once  ran  from  the  room  and  across  the 
porch,  a  distance  of  about  18  feet,  to  the 
edge  of  the  porch,  looked  in  the  direction 
from  which  the  train  -  was  coming,  saw  it 
emerge  from  a  skirt  of  woods  about  89  yards 
from  where  blood  from  the  Intestate  appear- 
ed on  the  track,  and  the'n  looked  along  the 
track  in  front  of  the  train,  but  could  not 
see  anything;  and  that,  had  a  man  been 
standing  upon  the  track,  he  could  have  seen 
him. 

We  have  considered  with  great  care  the 
question  indicated,  and  are  not  prepared  to 
say  that  the  trial  court  erred  In  the  submis- 
sion of  the  matter  to  tbe  Jury.  Tbe  infer- 
ence that  the  engineer  saw  intestate  on  the 
track,  before  an  oncoming  train,  running 
25  or  80  miles  an  hour,  may  be  reasonably 
deduced  from  tbe  fact,  testified  to  by  Ken- 
nemar, that  the  signal  heard  by  bim  he  had 
often  heard  used  for  cattle  and  things  on  the 
track,  and  from  the  fdrther  uncontroverted 
fact  that  intestate  was  on  the  track  when 
the  train  stmck  and  killed  him.  Whether 
this  inference  should  be  drawn  is,  of  course, 
another  question,  which  must  be  left  to  the 
sound  discretion  of  the  Jury.  It  is  unques- 
tionably an  argument  against  the  adoption 
of  such  an' inference,  under  tbe  circumstances, 
that  tbe  blows  of  the  whistle  may  Iiave  been 
given  for  a  different  purpose  or  suggested 
by  a  difFerent  object  on  the  trac^.  But  this 
Is  an  argument  only  In  opposition  to  the 
adoption  of  the  inference  reasonably  de- 
dudble  from  tbe  facts  testified  to.  Likewise, 
it  Is  an  argument  only  that,  though  tbe  blows 
were  sounded  with  reference  to  Intestate,  and 
his  proximity  to,  or  attitude  about,  the  track 
ahead  of  the  train,  the  peril  of  intestate  may 
not  have  then  existed  and  bave  been  known 
to  tbe  engineman ;  because,  if  the  Jury  cred- 
ited the  testimony  of  Kennemar,  tbe  whistles 
blown  were,  as  he  often  heard,  used  when 
cattle  and  tilings  were  on  tbe  track,  and, 
if  so,  intestate  was  on  the  track,  in  a  down 
posture,  before  an  oncoming  train,  and,  if  so, 
he  was  in  a  position  of  extreme  peril,  un- 
less the  train  was  stopped.  We  have  said 
enough  to  indicate  tbe  ground  for  our  con- 
clusion that  the  general  affirmative  charge 
for  tbe  defendant  was  properly  refused  on 
this  phase  of  the  case. 

On  the  former  appeal  there  was  no  testi- 
mony tending  to  show  that  the  train  could, 
by  the  exercise  of  proper  care  and  diligence, 
have  been  stopped  short  of  tbe  point  of  con- 
tact with  Intestate.    On  this  trial  there  was 


testimony  tending  to  show  that  the  train 
could  have  been  so  stopped  by  the  exercise 
of  such  care  and  diligence.  If  the  Jury,  as 
they  might,  from  the  testimony,  have  done, 
found  that  the  discovery  of  intestate's  peril 
was  made  at  the  time  the  whistle  was  sound- 
ed, then  the  duty  to  resort  to  the  means  sug- 
gested by  due  care  and  diligence  arose,  and, 
if  some  tendencies  of  the  evidence  were  cred- 
ited by  tbe  Jury,  these  means  would  have 
averted  the  injury. 

The  testimony,  to  which  defendant  object- 
ed, showing  where  intestate  resided  before 
bis  death,  and  also  that  showing  where  and 
for  how  long  the  witness  had  resided  at  bis 
place  of  residence,  could  not  have  worked 
injury  to  tbe  defendant 

The  question  to  tbe  witness  Ost>orne,  as  an 
expert,  in  reference  to  the  distance  in  which 
a  passenger  train  of  five  or  six  cars,  of  cer- 
tain equipm^it,  running  25  or  30  miles  an 
hour,  could  be  stopped,  was  objected  to  upon 
the  grounds  of  illegality,  immateriality,  and 
because  the  witness  was  not  qualified  as  an 
expert.  The  two  first  grounds  did  not  take 
the  point,  argued  in  brief,  that  elements  were 
included  In  the  hypothetical  question  not 
shown  by  the  evidence.  The  broad  grounds 
of  illegality  and  immateriality  were  not  def- 
inite enough  to  direct  the  court's  attention  to 
the  point  indicated  and  now  argued.  We 
think  Osborne  qualified  as  an  expert  in  the 
operation  of  engines.  He  bad  served,  about 
20  years  ago,  2  years  as  a  fireman  and  8  years 
as  a  freight  train  engineer,  though  be  never 
ran  a  passenger  train,  and  had  "for  a  long 
time  noticed  passenger  trains  being  stopped." 
Tbe  general  similarity  between  locomotives 
used  for  passenger  and  freight  service  is  suf- 
ficient to  Justify,  in  respect  of  their  opera- 
tion, the  opinion  of  a  person  familiar  with 
the  other  and  without  experience  with  the 
first  However  that  may  tie,  there  is  nothing 
in  the  record  tending  to  show  that  the  en- 
gine drawing  the  train  in  question  was  not 
of  tbe  same  type  as  that  usually  used  to 
draw  freight  trains.  Nor  do  we  think  the 
mere  dissimilarity  between  tbe  cars  compos- 
ing a  freight  train  and  those  composing  a 
passenger  train  necessarily  renders  valueless 
a  person's  opinion  whose  experience  has  been 
limited  to  the  handling  of  the  other  class  of 
trains.  The  relative  distance  in  which  either 
may  be  tbe  more  quickly  stopped  is,  as  ap- 
pears, subject  to  many  conditions  of  track, 
weather,  and  appliances ;  and  that  some  con- 
ditions are  present  and  some  are  absent  can- 
not disqualify  one  shown  to  bave  bad  several 
years  of  experience  in  operating  locomotives. 
Tbe  weight  to  be  given  the  opinion  of  the  ex- 
pert is,  in  this  as  in  all  cases,  a  very  dUTerent 
matter.  The  court  properly  overruled  the  ob- 
jections to  tbe  question  to  OslMrne. 

Tbe  plaintiff  was  permitted,  over  objection, 
to  prove  how  many  coaches  or  cars  the  daUy 
train  of  the  defendant  corresponding  in  sched- 
ule and  number  to  that  inflicting  the  injury 
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OBQally  carried.  We  think  this  was  error.  It 
had  DO  sort  of  tendency  to  prove  the  compo- 
sition of  the  train  in  question,  and  was, 
therefore,  wholly  Immaterial,  rT.  C.  I.  &  R. 
R.  Ca  V.  Hansford.  125  Ala.  349,  365,  28 
South.  45,  82  Am.  St  Rep.  241.  Evidence  of 
the  composition  of  this  train  could  have  been 
easily  secured  by  propounding  interrogatories 
ander  the  statute,  if,  indeed,  not  otherwise. 

Charges  1  and  2,  given  at  the  Instance  of 
plaintiff,  are  not  subject  to  appellant's  criti- 
cisms of  them,  and  were  properly  given. 

From  the  bill  it  appears  that  the  engineer 
who  had  control  of  the  train  In  question  was 
present  in  the  courtroom  upon  the  trial  and 
was  not  examined.  The  defendant  offered 
no  evidence  of  any  character.  So  far  as  the 
bill  shows  there  was  no  reference  in  the  ar- 
gomeot  of  counsel  to  any  presumption  to  be 
Indulged  on  account  of  the  failure  to  examine 
the  engineer,  nor  any  special  instructions  re- 
quested by  plaintiff  In  that  connection.  In 
this  state  of  the  case'  those  special  charges 
expressing  a  denial  of  any  such  presumption 
from  the  failure  to  examine  the  engineer 
were  patently  abstract,  and  no  errors  attend 
their  refusal. 

We  have  carefully  examined  the  other 
charges  requested  by,  and  refused  to,  defend- 
ant They  are  each  either  abstract  argu- 
mentative, or  affirmatively  bad,  and  were  well 
refused.  As  stated  before,  the  issues  were 
for  the  Jury  under  all  the  facts  and  circum- 
stances shown  by  the  evidence;  and  hence 
the  affirmative  charge  asked  for  the  defend- 
ant was  correctly  refused  by  the  court 

The  Judgment  for  the  error  stated,  is  re- 
versed, and  the  cause  is  remanded. 

Reversed  and  remanded. 

HARALSON,  DOWDELL,  and  ANDER- 
SON. JJ.,  concur. 


(158  Alk.  U9) 

UNION  CENT.  LIFE  INS.  OO.  v.   WASH- 
BURN. 

(Supreme  Court  of  Alabama.     Jan.  13,  1900.) 

1.  Plkadiwo  (S  399*)— Pr.«ADiwo  and  Proof. 

Thongh  the  replications  plead  In  different 
ways  a  waiver  of  the  forfeiture  of  the  policy 
iued  on.  It  Is  enough  It  any  one  of  the  replica- 
tions is  established. 

rEJd.   Note.— For   other  cases,    see    Pleading, 
Cent  Dig.  {{  1339-1342;   Dec  Dig.  f  399.*] 

2.  EiVIDEITCK   (I   878*)— WBimrOB— AXTTHTOTI- 
CATIOW. 

Papers  found  among  those  of  insured  at  his 
death,  purporting  to  have  emanated  from  the 
general  agent  for  the  state  of  the  insurer,  with 
no  indicia  or  marl^s  other  than  of  genuineness, 
though  bearing  his  signature  affixed  only  with  a 
rubber  stamp,  are  admissible,  with  evidence  of 
bis  custom  to  so  affix  his  signature,  to  show 
waiver  of  forfeiture  of  the  policy. 

[E^.   Note. — For  other   cases,    see    Evidence, 
Cent.  Dig.  §5  1648-1G55:    Dec.  Dig.  |  378.*] 


3.  INSOBANCK    (I    371*)— W>IVKB    OF    FORFEI- 
TUBE. 

A  waiver  of  forfeiture  of  a  policy,  once 
made,  is  irrevocable. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  »  944;   Dec.  Dig.  S  371.*] 

4.  Appxal   and  Ebbob  (S   1054*)— Tbial   by 
CocBT— Bbbob  in  ADjarriNO  Evidenck. 

_  The  court,  in  a  case  tried  without  a  jury, 
having  been  justified  on  the  legal  evidence,  m 
which  there  was  no  conflict,  in  finding  that  there 
had  been  a  waiver  of  forfeiture  of  the  policy 
sued  on,  any  error  In  admitting  irrelevant  and 
Illegal  evidence  was  harmless. 

[Kd.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  (  4185 ;   Dec  Dig.  f  1054.*] 

5.  Exeotttobs  and  Aduinibtbatobs  (S  224*)— 
craims  to  bb  pbe8ented. 

Defendant  In  an  action  on  a  life  policy,  is 
entitled,  under  the  plea  of  set-off,  to  a  credit  of 
the  amount  of  the  unpaid  premium  note,  as  pro- 
vided in  the  policy ;  the  claim  therefor  not  be- 
ing required  to  be  presented  to  insured's  admin- 
istrator to  save  it  from  the  bar  of  the  statute  of 
nonclaims  as  a  credit  on  the  policy. 

[Ed.  Note. — For  other  cases,  see  Elzecutors 
and  Administrators,  Dec.  Dig.  §  224.*] 

Appeal  from  City  Court  of  Gadsden;  John 
H.  Dlsque,  Judge. 

Action  by  T.  S.  Washburn,  as  administra- 
tor, against  the  Union  Central  Life  Insur- 
ance Company.  Judgment  for  plaintiff.  De- 
fendant appeals.    Corrected  and  affirmed. 

Burnett  Hood  &  Murphree,  for  appellant 
OulU  &  Martin,  for  appellee. 

DENSON.  J.  The  principles  of  law  con- 
trolling the  pleadings  in  this  case  were  de- 
termined on  former  appeal.  Washburn  v. 
Union  Central  Ufe  Insurance  Co.,  143  Ala. 
485,  88  South.  1911.  Since  the  remandment 
of  the  cause  two  additional  pleas,  4  and  6, 
have  been  filed  by  the  defendant  The  fourth 
plea,  like  the  second  and  third,  sets  up  the 
defense  of  forfeiture  of  the  policy  sued  on. 
Repllcattons  17  to  24,  inclnsive,  which  had 
been  filed  to  pleas  2  and  8,  were  also  filed 
to  plea  4.  In  principle,  no  new  question  is 
raised  by  this  last  plea,  different  from  those 
considered  when  the  case  was  here  before. 
The  fifth  plea  is  one  of  set-off.  The  real  is- 
sue in  the  case  is  that  of  waiver  vel  non  of 
the  forfeiture  pleaded,  which  is  raised  by 
the  replication  to  the  pleas  setting  up  this 
defense.  In  the  several  replications  the 
waiver  of  the  forfeiture  is  pleaded  In  differ- 
ent ways;  but  this  does  not  Impose  upon 
the  plaintiff  the  duty  of  supporting  by  the 
evidence  all  of  the  replications  In  order  to 
a  recovery.  It  Is  a  sufficient  answer  to  the 
pleas  of  forfeiture,  if  any  one  of  the  replica- 
tions setting  up  waiver  is  established. 

It  Is  needless  to  repeat  here  what  was  said 
on  former  appeal  as  to  the  law  In  respect 
of  forfeiture  and  the  waiver  thereof  In  such 
cases,  and  we  content  ourselves  In  referring 
to  that  case  for  what  was  then  said. 

The  present  case  was  tried  by  the  court  be- 
low without  a  Jury,  and  on  the  facts  In  evi- 
dence a  Judgment  rendered  In  favor  of  the 
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plaintiff.  Upon  tbe  Introduction  of  evi- 
dence on  the  trial  many  objections  were 
made  and  exceptions  reserved  to  tbe  rulings 
of  tbe  court.  These  exceptions  are  not  dis- 
cussed In  detail  by  counsel  in  their  briefs, 
nor  do  we  find  it  necessary  to  so  treat  them 
in  this  opinion.  Under  the  issues  made  by 
the  replications,  the  evidence  of  any  fact 
or  circumstance  which  tended,  though  slight- 
ly, to  show  a  waiver  of  the  alleged  forfei- 
ture by  the  defendant,  was  competent  and 
legal.  Along  this  line  the  documents  desig- 
nated In  the  record  as  "B,"  "C,"  "B,"  "H," 
"I,"  and  "J"  were  admissible  in  evidence.  It 
•was  shown  that  they,  together  with  the  poli- 
cy sued  on,  were  found  among  the  papers 
of  the  insured  at  the  time  of  his  death.  They 
purported  to  have  emanated  from  E.  H.  An- 
drews, the  general  agent  of  the  defendant 
company  at  Birmingham,  Ale.,  and  with  no 
other  indicia  or  marks  then  that  of  genuine- 
ness. The  evidence,  attending  the  Introduc- 
tion of  these  papers,  of  the  custom  of  Gen- 
(L/al  Agent  Andrews  to  use  a  rubber  stamp  In 
affixing  his  signature,  was  permissible,  going 
ti»  show  the  authenticity  of  these  documents, 
which  bore  his  signature  affixed  in  this  man- 
ner. The  evidence  without  dispute  showed 
that  B.  H.  Andrews  was  the  general  agent 
of  the  defendant  company,  and  as  such  had 
the  general  management  and  control  of  all 
of  tbe  business  of  the  defendant  in  the  state 
of  Alabama.  In  a  sense  he  was  the  alter 
ego  of  the  defendant  in  this  state.  As  a 
question  of  law  there  can  be  no  doubt  of 
his  authority  to  bind  the  defendant  by  a 
waiver  of  the  forfeiture,  and  this  either  ex- 
pressly or  by  tiis  acts  and  conduct  Tbe  let- 
ters .  designated  "I"  and  "J,"  which  were 
written  and  sent  to  tEC  insured  after  the 
date  of  default  In  the  payment  of  the  pre- 
mium note,  the  said  default  being  the  time 
of  the  alleged  forfeiture,  we  think,  clearly 
indicated  a  purpose  to  waive  and  not  to 
claim  a  fotfeiture;  and  the  law  is  the  waiv- 
er is  irrevocable  when  once  made. 

On  the  legal  evidence  in  tbe  case,  and  in 
which  there  was  no  conflict,  tbe  trial  court, 
who  beard  the  cause  without  a  Jury,  was  Jus- 
tified in  the  conclusion  that  there  bad  been 
a  waiver  by  the  defendant  of  the  alleged  for- 
feiture, and  in  rendering  Judgment  for  tbe 
plaintiff.  This  being  true,  It  may  be  con- 
ceded that  the  court  committed  errors  in 
the  admission  of  other  evidence  that  was  ir- 
relevant and  Illegal,  without  affecting  the 
conclusion  reached,  since  under  the  settled 
law  of  this  court,  in  such  a  case,  where  the 
trial  court  acts  as  both  court  and  Jury,  the 
error  is  absque  Injuria.  The  rule  is  tbiis 
stated  in  First  National  Bank  v.  Chaffin,  118 
Ala.  259;  24  South.  84:  "If  Illegal  evidence 
has  been  admitted,  the  Judgment  must  be  re- 
versed, unless  tbe  remaining  evidence  Is 
without  conflict  and  supports  the  Judgment." 
Such  Is  the  case  before  us.    Eliminating  all 


illegal  evidence,  the  remaining  evidence 
without  conflict  supports  the  Judgment 

The  Judgment  however,  must  be  corrected. 
Under  the  plea  of  set-off  tbe  defendant  was 
entitled  to  a  credit  of  tbe  amount  of  the  un- 
paid premium  note.  This  was  provided  for 
in  the  contract  on  which  the  plaintiff  sues, 
and  it  was  not  required  to  be  presented  to 
the  plaintiff,  as  administrator  of  the  insured, 
to  save  It  from  the  bar  of  the  statute  of  non- 
claim  as  a  credit  on  the  policy.  With  this 
correction,  the  judgment  will  be  aflBrmed. 

Corrected  and  affirmed. 

HARALSON,  SIMPSON,  and  McCLEI> 
LAM,  JJ.,  concur. 

(168  Ala.  31> 

HERRING  et  al.  v.  STATa 

(Supreme  Court  of  Alabama.    Dec.  17,  1908L 
On  Rehearing,  Jan.  14,  1909.) 

1.  Intoxicating  Liquors  (S  198*)— Illeoai, 
Sale  —  PBOSBOtrrioN  —  Affidavit  —  Suffi- 
ciency. 

Code  1907,  {  7359,  provides  that,  where  a 
I>erson  disposes  of  intoxicating  liquors  in  viola- 
tion of  section  73.'57,  a  justice  or  the  peace  or 
judge  of  tbe  county  court  shall  on  complaint  is- 
sue a  warrant  for  the  person's  arrest.  Held, 
that  an  affidavit  made  before  a  judge  of  a  city 
court  and  warrant  issued  by  him  are  void» 

(Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Dec.  Dig.  |  198.*] 

2.  Intoxicatino  Liquors  (5  198*)— Secubitt 
TO  Keep  the  Peace— Application  to  Pbos- 
ECUTIONS  Under  Liquob  Law  — "Magis- 
trates." 

Code  1907,  {  7519,  providing  that  judges 
of  city  courts,  etc.,  are  ''magistrates,"  within 
the  meaning  of  tbe  chapter  ("Proceedings  to 
Preserve  tbe  Peace"),  ana  authorized  to  require 
persons  to  give  security  to  keep  the  peace,  etc., 
refers  only  to  affidavits  and  warrants  under  that 
chapter,  and  not  in  prosecutions  for  illegal  liq- 
uor selling. 

[Bd.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Dec.  Dig.  5  198.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  5,  pp.  4271^273.] 

On  Rehearing. 

3.  Intoxicating  Liqdobs  (S  198*)- Illeoai. 
Sale— Prosecution  —  Jubisdiction  —  City 
Court  of  Bessemer. 

The  act  creating  the  city  court  of  Besse- 
mer confers  on  tbe  court  and  judge  thereof  the 
same  jurisdiction  and  powers  as  are  possessed 
by  the  criminal  court  of  Jefferson  county  and 
the  judge  thereof.  The  act  creating  the  crim- 
inal court  of  Jefferson  county  confers  on  it  the 
jurisdiction  in  criminal  cases  and  proceedings 
connected  with  the  administration  of  criminal 
law  which  is  or  may  be  conferred  on  the  circuit 
courts.  Section  2,  as  amended  by  Act  Dec.  7, 
1900  (Laws  1900-01,  p.  214,  {  1),  gives  the 
judges  all  the  jurisdiction  of  circuit  judges. 
Section  6  confers  jurisdiction  of  all  offenses 
against  the  state  concurrently  with  other  courts. 
Section  12  gives  the  court  jurisdiction,  concur- 
rently with  other  courts  already  having  it,  of 
prosecutions  for  misdemeanors  committed  in  the 
county.  Held,  that  the  act  does  not  confer  on 
the  judge  of  the  criminal  court  of  Jefferson 
county,  and  hence  not  upon  tbe  judge  of  tbe  city 
court  of  Bessemer,  the  authority  conferred  by 
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Code  1907,  |  7359,  on  justices  of  the  peace  and 
coanty  court  judges  to  issue  warrants  for  arrest 
apon  complaint  before  them  alleging  an  unlaw- 
ful disposal  of  intoxicating  liquors  by  a  person 
concealed  in  a  house,  etc.,  so  that  he  u  un- 
known, in  violation  of  section  7357. 

[Eld.  Note.— For  other  cases,  see  Intoxicating 
Uqnors,  Dea  Dig.  i  108.*] 

Appeal  from  City  Court  of  Bessemer;  Wil- 
liam Jackson,  Judge. 

G.  W.  Herring  and  others  were  convicted 
of  unlawful  sale  of  Intoxicating  liquors,  and 
appeaL    Reversed  and  rendered. 

T.  T.  Huey  and  Allen  &  Bell,  for  appel- 
lants. Alexander  M.  Garber,  Atty.  Gen., 
and  Thomas  W.  Martin,  Asst  Atty.  Oen., 
for  the  State. 

SIMPSON,  J.  The  appellants  were  tried 
and  convicted  of  the  offense  of  Belling  splrit- 
0008,  vinous,  or  malt  liquors  in  violation  of 
lectitm  7357  of  the  Code  of  1907. 

The  affidavit  upon  which  the  defendants 
were  arrested  was  made  before  Hon.  William 
Jackson,  Judge  of  the  city  court  of  Besse- 
mer, and  the  warrant  was  Issued  by  him. 
Motion  was  made  to  quash  the  affidavit  and 
warrant  on  the  ground  that  said  Judge  of 
said  city  coiu't  was  not  authorized  to  admin- 
ister said  affidavit  or  to  Issue  said  warrant. 

The  statute  (section  7359,  Code  of  1907) 
specifically  provides  that  the  affidavit  shall 
be  made  before  a  Justice  of  the  peace,  or 
Judge  of  the  coimty  court,  and  the  warrant 
Issued  by  the  same.  The  court  erred  in  over- 
ruling said  motion.  Section  7519  refers  only 
to  affidavits  and  warrants  under  that  chap- 
ter of  the  Code — which  is  the  chapter  in  re- 
gard to  proceedings  to  keep  the  peace. 

The  affidavit  and  warrant  being  void,  the 
entire  proceeding  is  without  authority  of 
law.  The  Judgment  of  the  court  Is  reversed, 
and  a  Judgment  will  be  here  rendered  dis- 
charging the  defendants. 

Reversed  and  rendered. 

DOWDELL,  DBNSON,  and  McCLBLLAN, 
JJm  concur. 

On  Rehearing. 

SIMPSON,  J.  The  act  creating  the  city 
court  of  Bessemer  confers  upon  the  court 
and  upon  the  Judge  the  same  Jurisdiction 
and  powers  as  are  conferred  upon  the  crim- 
inal court  of  Jefferson  county  and  the  Judge 
thereof.  The  act  creating  the  criminal  court 
of  Jefferson  county  (Loc.  Laws  1886-87,  p. 
835)  confers  upon  said  court  the  "Jurisdic- 
tion and  powers,  in  the  trial  of  criminal  cas- 
es, and  in  proceedings  connected  with  the  ad- 
ministration of  criminal  law,  which  now  are 
or  may  be,  by  law,  conferred  on  the  several 
circuit  courts  of  this  state,  together  with 
such  other  Jurisdiction  and  powers  as  may 
be  conferred  on  said  criminal  court  by  the 
provisions  of  this  act";  and  the  second  sec- 
tion of  said  act,  as  amended  by  the  act  of  De- 


cember 7, 1900  (Laws  1900-01,  p.  214,  i  1),  pro- 
vides that  "said  Judges  shall  have  and  exer- 
cise Jointly  or  separately  all  the  Jurisdiction 
and  powers  which  are  now,  or  may  be  here- 
after lawfully  exercised  by  the  Judges  of  the 
circuit  court"  The  sixth  section  confers 
Jurisdiction  of  all  offenses  against  the  state 
concurrently  with  other  courts;  and  section 
12  provides  that  said  court  "shall  have  and 
exercise  Jurisdiction  concurrently  with  other 
courts  now  having  the  same,  of  all  prosecu- 
tions for  misdemeanors  committed  In  said 
county,  which  may  be  Instituted  or  commenc- 
ed in  said  court  by  complaint  and  warrant  of 
arrest,  and  prosecutions  for  misdemeanors 
may  be  commenced  by  any  person  complain- 
ing under  the  form  now  prescribed  by  law 
for  the  commencement  of  prosecutions  In 
the  county  courts,"  etc.,  and  "It  shall  be  no 
objection  to  the  complaint  and  warrant  of 
arrest  when  issued  by  a  Justice  of  the  peace, 
that  they  are  irregular,"  etc.  The  act  also 
provides  for  grand  and  petit  Juries  in  said 
court  See  Local  Laws  of  Jefferson  County 
(Compiled  by  Weakley)  p.  599  et  seq. 

We  do  not  see  In  this  act  anything  con- 
ferring on  the  Judge  of  said  court  the  author- 
ity of  Justices  of  the  peace  and  of  county 
court  Judges,  mentioned  in  section  7359  of 
the  Code  of  1907.  Vann  &  Waugh  v.  Adams, 
Throne  &  Co.,  71  Ala.  475.  On  the  contrary, 
another  court  has  been  created  In  said  coun- 
ty to  exercise  the  Jurisdiction  and  powers  of 
Justices  of  the  peace. 

TYSON,  C.  J.,  and  ANDERSON,  DENSON, 
and  McCLBLLAN,  JJ.,  concur. 


(1S8  Ala.  343) 
GULF  COMPRESS  OO.  v.  HARRIS,  CORT- 
NBR &  CO. 
(Supreme  Court  of  Alabama.     June  80,  1908. 
Rehearing  Denied  Feb.  5,  1909.) 

1.  Warehousemen   (|  3*)  —  Public   Wabe- 

HOUSES— Statutes. 

A  domestic  business  corporation,  or^niz- 
ed  for  private  gain,  with  power  to  engage  m  the 
general  storage  and  compress  business,  which 
talces  out  a  warehouseman's  license  required  by 
Gen.  Laws  1907,  p.  371  (Code  1907,  f  6123  et 
seq.),  declaring  that  warehouses  for  the  storage 
of  cotton,  etc.,  shall  be  public  warehouses,  and 
requiring  a  license  permitting  one  to  transact 
business  as  a  public  warehouseman,  does  not 
thereby  become  a  public  service  corporation,  but 
at  most  its  warehouse  business  is  affected  with 
a  public  interest. 

[EM.  Note.— For  other  cases,  see  Warehouse- 
men, Cent  Dig.  |  4;   Dec  Dig.  §  3.*] 

2.  Equity  (5  43*)— Jubibdiction— Adequacy 
OP  Leoal  Remedy. 

A  court  of  equity  is  without  jurisdiction  of 
a  cause  where  a  plain  and  adeq_uate  remedy  at 
law  exists,  unless  jurisdiction  is  conferred  by 
statute. 

[Bd.  Note.— For  other  cases,  see  Equity,  Cent. 
Dig.  S  121 ;    Dec.  Dig.  S  43.*] 
S.  Equity  (S  46*)— Jubisdiction- Adequacy 

OF  Leoai,  Remedy. 

Where  a  wrong  can  be  compensated  by 
money,  a  court  of  equity  will  not  assume  juris- 
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diction  because  an  adequate  remedy  at  law 
exists,  and  where  the  qnestion  is  one  of  damage 
to  individaal  or  property  rights,  to  warrant  a 
court  of  equity  to  assume  Jurisdiction,  the  dam- 
age must  be  in  its  nature  irreparable  or  inca- 
pable of  measurement  in  money,  unless  coupled 
with  some  other  independent  matter  of  eqnitable 
cognizance. 

[Ed.  Note.— For  other  cases,  see  Bqaity,  Cent 
Dig.  H  151.  152;    Dec.  Dig.  i  46.»] 

4.  Equity   (J  46*)— Jorisdictiok— Adkqtjact 
or  Legal  Rekedt. 

An  action  for  money  had  and  received 
against  a  public  warehouseman  exacting  over- 
charges for  the  storage  gives  a  complete  and 
adequate  remedy,  and  a  court  of  equity  is  with- 
ont  jarisdiction  to  grant  leliel 

[Ed.  Note.— For  other  cases,  see  Eqnity,  Owit. 
Dig.  i  152;   Dec  Dig.  f  46.»1 

5.  Injtjnctior  (I  14*)— Oboundb  or  Rkuxt— 

IBBKPABABI.B    INJUBT. 

Where  a  public  warehonseman  exacted  over- 
chargea  for  the  storage  of  cotton,  which  one  en- 
gaged in  the  business  of  buying,  selling,  and 
•hipping  cotton  had  to  pay,  but  tne  OTercbarges 
were  too  fnconstderabia  to  wamnt  the  oondn- 
■ton  that  the  dealer's  business  would  be  ruined 
thereby,  the  dealer  could  not  invoke  equity  to 
restrain  the  collection  of  overcharges  on  the 
theory  that  he  would  suffer  irreparable  injury. 

[Eld.  Mote.— For  other  cases,  see  Injunction, 
Cent  Dig.  {  14;  Dec.  Dig.  t  14.*] 

6.  BQUITT  (§  61*)— JUBISDICTIOH— OBotmo*— 

MuLTiPucrrr  of  Suitb. 

Since  one  encaged  in  the  business  of  bny- 
ing,  selling,  and  shipping  cotton,  who  must  pay 
overcharges  for  the  storage  of  the  cotton  in  a 
public  warehouse,  may  recover  in  one  action  all 
the  overcharges  paid  for  a  cotton  season,  or 
may  maintain  numerous  actions  at  law  therefor, 
equity  is  without  jurisdiction  to  grant  relief  to 
prevent  a  multiplicity  of  suits. 

[E}d.  Note.— For  other  cases,  see  Equity,  Gent. 
Dig.  i  168;  Dec.  Dig.  S  61-*] 

7.  CONTBACTB  (f  187*)— RIGHTS  OF  Thibd  Pkb- 
BORB. 

An  owner  of  a  cotton  compress  and  ware- 
house leased  the  same  for  a  term  of  years  to  a 
corporation  authorized  to  engage  in  the  general 
storage  and  compress  business,  the  plant  to  be 
conducted  as  a  public  warehouse  and  compress 
for  hire.  The  lease  fixed  a  schedule  of  maximum 
charges.  Held,  that  one  en^ged  in  the  business 
of  bu;fing,  selling,  and  shipping  cotton  had  no 
such  interest  in  the  lease  as  entitled  him  to 
enforce  the  provisions  fixing  the  maximum 
charges,  and  he  could  not  sue  in  equity  to  com- 
pel the  corporation  to  comply  with  sach  pro- 
visions on  the  ground  that  the  contract  was 
made  for  his  benefit 

[Ed.   Note.— For  other  cases,   see  Contracts, 
Cent  Dig.  {  798 ;  Dec.  Dig.  {  187.*] 

S.  CONSTITUnORAI.  LAW  (J  70*)— liBOIBIJiTIVK 
POWEB. 

The  prescribing  of  rates  for  a  public  service 
corporation,  or  one  affected  with  a  public  inter- 
est, is  a  legislative,  and  not  a  judicial,  function. 
[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  i  129;  Dec.  Dig.  |  70.*] 

9.  Bquitt  (I  15*)— JuBisDicnoN. 

A  court  of  equity  has  no  jurisdiction  to  fix 
a  schedule  of  prices  to  be  charged  by  a  pub- 
lic warehouseman  for  receiving,  storing,  and 
handling  goods,  and  in  the  absence  of  equitable 
ground  of  relief  it  will  not  assume  jurisdiction 
on  the  question  merely  of  the  reasonableness  of 
rates. 

[Ed.  Note. — For  other  cases,  see  Equity,  Cent 
Dig.  J  27 ;   Dec.  Dig.  {  15.*] 

McClellan,  J.,  dissenting. 


Appeal  from  Chancery  Court,  Morgan  Coun- 
ty;  W.  H.  Simpson,  Chancellor. 

Suit  by  Harris,  Cortner  &  Co.  against  the 
Gulf  Compress  Company.  From  a  decree 
overruling  a  motion  to  dismiss  the  bill  for 
want  of  equity,  a  demurrer  to  the  bill,  and 
a  motion  to  dissolve  a  preliminary  Injunc- 
tion, defendant  appeals.  Reversed  and  ren- 
dered. 

Brown  &  Kyle,  Flttshugh,  Biggs  &  Fitts- 
bugh,  and  Cabaniss  &  Bowie,  for  appellant 
E.  W.  Godbey  and  Callahan  &  Harris,  for 
appellees. 

DOWDELL,  3.  The  appeal  In  this  case  Is 
prosecuted  from  an  Interlocutory  decree  of 
the  chancellor  ovemiilng  the  respondent's 
motion  to  dismiss  the  bill  for  want  of  equity, 
demurrer  to  the  bill,  and  motion  to  dissolve 
the  preliminary  Injunction  for  want  of  equi- 
ty In  the  bill,  and  on  the  denials  In  the  sworn 
answer  of  the  material  allegations  of  the 
bill. 

The  averments  of  the  bill,  in  substance,  are 
that  the   complainants,   appellees   here,   are 
engaged  In  the  business  of  buying,  selling, 
and  shipping  c6tton,  and  have  been  so  en- 
gaged for  more  than  a  year,  with  tbelr  head- 
quarters at  Decatur,  Ala.,  handling  In  their 
said  business  from  20,000  to  25,000  bales  of 
cotton  per  annum,  and  will  probably  handle 
and  deal  In  as  many  as  26,000  bales  the  cur- 
rent season;    that  they  have  a  number  of 
employes  engaged  In  their  service  in  the  con- 
duct of  their  business  at  a  large  expense  to 
complainants;    that  the  defendant,  the  Onlf 
Compress  Company,  Is  an  Alabama  corpora- 
tion, with  charter  powers  authorizing  It  to 
engage  In  the  general  storage  and  compress 
business;   that  the  Gulf  Compress  Company 
In  1904  leased  the  plant  of  the  Decatur  Com- 
press Company,  an  Alabama  corporation  of 
like  powers,  for  a  term  of  five  years,  at  an 
annual  cost  to  It  of  |10,000  to  be  paid  as 
rent;    that  said  plant  has  been  conducted 
prior  to  said  lease  by  the  Decatur  Compress 
Company,  and  since  by  the  Gulf  Compress 
Company  under  said  lease,  as  a  public  ware- 
house and  compress  for  hire  and  compensa* 
tion,  Inviting  dealers  such  as  complainants. 
and  the  public,  to  store  their  cotton;    that 
said  cotton  compress  and  warehouse  is  lo- 
cated In  the  city  of  Decatur  and  on  lines  of 
railway  which  furnish  shipping  facilities  in 
the  handling  of  cotton,  and  the  complalnaats 
are  dependent  upon  the  defendant's  ware- 
house and  compress  and  facilities  "for  tbe 
proper  conduct  of  their  [complainants']  busi- 
ness" ;  that  In  the  lease  contract  under  whicb 
the  Golf  Compress  Company  operates  said 
plant,  a  schedule  of  maximum  charges  v^aa 
fixed  by  the  contracting  parties  during  tlie 
terms  of  the  lease,  and  that  until  recently 
the  Gulf  Company  has  been  oonformlns    to 
the  schedule  so  fixed,  but  since  the  close   of 
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the  cotton  season  of  190&-7,  the  respondents, 
the  Gulf  Company  and  the  Decatur  Company, 
have  annulled  said  lease,  at  least  In  so  far 
as  It  relates  to  the  schednle  of  maximum 
charges,  and  that  under  the  new  arrange- 
ment there  Is  no  limitation  upon  the  respond- 
ent the  Gulf  Company  In  fixing  the  amount  It 
will  charge  for  services  in  the  conduct  of  its 
business;  that  a  new  schedule  of  rates  was 
made  by  the  Oulf  Company  for  the  cotton 
season  of  1907-&  which  in  certain  partlcn- 
lars  specified  Increased  the  charges  incident 
to  its  business  as  warehouseman,  and  that 
such  Increased  charges  are  unreasonable ;  that 
the  Gulf  Company  has  refused  to  receive 
complainants'  cotton  and  render  the  services 
which  has  been  its  custom  to  render  under 
the  old  schedule,  unless  complainants  will 
submit  to  and  pay  the  charges  fixed  In  the 
new  schedule,  which  it  Is  alleged  will  be 
"practically  ruinous"  to  the  complainants. 
It  Is  averred  that  the  plant  operated  and  con- 
ducted by  the  Gulf  Company  Is  the  only  one 
of  Its  kind  maintained  in  the  city  of  De- 
qitnr,  or  in  the  cotmty,  and  that  the  Gulf 
Company  has  taken  out  a  license  as  required 
of  warehousemen  by  an  act  of  the  Legislature 
approved  March  7,  1907  (see  Gen.  Laws  pass- 
ed at  first  session  1907,  page  371,  and  which 
l8  incorx>orated  in  the  Code  of  1907,  as  sec- 
tion 6123  et  seq.),  and  that  by  reason  of  be- 
ing the  only  warehouse  of  its  kind  in  said 
dty  or  county  It  was  a  virtual  monopoly. 
The  lease  contract  between  the  Gulf  Company 
and  the  Decatur  Company,  and  under  which 
the  plant  is  being  operated  by  the  former 
company,  is  set  out  as  Exhibit  A  to  the  bill. 
The  old  and  new  schedules  of  rates  and 
charges  are  set  out  as  Exhibits  B  and  O  to 
tbb  bUl.  It  is  averred  that  the  old  rates  had 
been  maintained  for  three  years,  and  that, 
In  reliance  upon  a  continuation  of  the  old 
rates,  the  complainants  during  the  summer 
months  of  1907,  and  prior  to  the  beginning 
of  the  cotton  season  of  1907-8,  In  making 
preparations  for  the  conduct  of  their  business 
In  the  handling  of  their  cotton  for  said  cot- 
ton season  of  1907-8,  Incurred  heavy  liability 
In  the  employment  of  bands,  etc.,  and  this 
without  any  notice  or  knowledge  of  the  pro- 
posed change  in  the  schedule  of  rates  and 
charges. 

It  will  be  observed  from  the  foregoing 
statement  that  the  alleged  wrong  complained 
of  is  based  upon  the  increase  In  rates  and 
charges  prescribed  In  the  new  schedule  over 
those  In  the  old,  and  as  being  excessive 
and  unreasonable.  The  bill  Is  directed  against 
the  Gulf  Compress  Company  as  warehouse- 
man, no  complaint  being  made  as  to  the  com- 
press feature  of  respondent's  business.  The 
relief  sought  is  injunctive.  There  Is  no 
charge  of  discrimination  against  the  com- 
plainants In  favor  of  any  other  customer  of 
the  respondent,  but  all  are  put  upon  the  same 
basis  and  with  like  treatment 

The  bill,  according  to  its  averments  and 


prayer  for  relief.  Is  predicated  upon  the 
theory  that  the  business  of  the  respondent  is 
"affected  with  a  public  Interest"  either  by 
virtue  of  the  act  of  March  7,  1907,  declaring 
all  warehouses  In  incori)orated  cItleH  and 
towns  for  the  storage  of  cotton  or  other  arti- 
cles of  value  for  compensation  to  be  public 
warehouses,  or  by  reason  of  its  being  a  mo- 
nopoly In  fact  However  this  may  be,  wheth- 
er "affected  with  fi  public  interest"  or  not 
we  need  not  decide  that  being  unnecessary 
to  a  conclusion  of  the  case  under  our  view  of 
the  law  applicable  to  the  facts  as  shown  by 
the  bill,  and  therefore  for  the  sake  of  argu- 
ment It  may  be  admitted  that  the  business 
Is  one  "affected  with  a  public  Interest"  But 
It  Is  proper  to  here  state  that  the  respondent 
Gulf  Compress  Company  Is  not  In  any  sense 
a  "public  service"  corporation,  nor  does  the 
business  carried  on  by  it  characterize  it  as 
such.  It  possesses  no  element  of  govern- 
mental power  conferred  upon  it  by  law  as  in 
the  case  of  a  railroad  company,  serving  the 
public  as  a  common  carrier  of  passengers 
and  freight  It  Is  strictly  a  private  business 
corporation,  organized  for  private  gain  and 
not  for  public  service — a  private  business  en- 
terprise like  that  of  an  incorporated  concern 
to  carry  on  a  merchandise  business  or  a  man- 
ufacturing business.  And  the  fact  that  the 
statute  declares  that  part  of  the  plant  con- 
ducted as  a  warehouse  for  the  storage  of 
cotton  for  compensation  to  be  "a  public  ware- 
house" does  not  change  the  private  nature 
and  diaracter  of  the  corporation,  or  convert 
It  into  a  "public  service"  concern,  in  the 
sense  in  which  those  terms  are  used  and  un- 
derstood. The  most  that  can  be  said  of  the 
effect  of  the  statute  is  to  say  that  it  impress- 
es upon  the  warehouse  business  the  character 
of  Its  being  "affected  with  a  public  Interest" 
It  is  well  to  observe  In  this  connection  that 
the  act  of  March  7,  1907,  does  not  prescribe 
any  rates  or  charges  for  storage,  or  under- 
take in  any  manner  to  regulate  the  business 
conducted  or  carried  on  In  such  "public  ware- 
houses." There  are  privileges  and  powers 
possessed  by  "public  service"  corporations  and 
exercised  by  them,  governmental  In  charac- 
ter, which  may  not  be  conferred  upon  a  pri- 
vate business  corporation,  as,  for  Instance, 
the  right  of  eminent  domain,  although  the 
business  carried  on  by  the  latter  may  become 
"affected  with  a  public  Interest"  This  dis- 
tinction has  been  taken  In  many  of  the  ad- 
judged cases.  We  have  made  the  above  ob- 
servations in  respect  to  the  difference  be- 
tween a  "public  service  concern"  and  one  on- 
ly "affected  with  a  public  interest"  because 
equitable  remedies  might  be  sought  and  ap- 
plied In  the  former,  when  they  would  not  be 
In  the  latter. 

Conceding,  then,  for  the  sake  of  argument, 
that  the  respondent  the  Gulf  Compress  Com- 
pany, in  the  warehouse  branch  of  Its  business 
Is  conducting  and  carrying  on  a  business  "af- 
fected with  a  public  Interest,"  the  first  ques 
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tlon  wltb  which  we  are  confronted  at  the 
very  threshold  Is,  Does  the  bill  on  the  facts 
stated  present  a  case  for  equity  jurisdiction? 
It  is  an  elementary  principle  that  a  court  of 
equity  is  without  Jurisdiction  to  hear  and 
determine  a  cause  wherein  a  plain  and  ade- 
quate remedy  may  be  had  in  a  court  of  law, 
unless  it  be  that  Jurisdiction  is  conferred  by 
statute.  And  It  was  in  this  doctrine  of  the 
failure  of  a  court  of  law  to  furnish  such 
plain  and  adequate  remedy  for  the  enforce- 
ment of  rights  and  redress  of  wrongs  in  cer- 
tain cases  that  the  court  of  chancery  had  its 
origin. 

As  a  rule,  where  the  wrong  complained  of 
can  be  redressed  and  fully  compensated  in 
damages  by  a  money  standard,  a  court  of 
chancery  will  not  assume  Jurisdiction  for 
the  reason  that  an  adequate  remedy  exists 
at  law.  Where,  then,  the  question  is  one 
of  damage  to  individual  or  property  rights, 
to  warrant  a  court  of  equity  in  the  assump- 
tion of  jurisdiction,  the  damage  must  be  in 
its  nature  Irreparable,  or  incapable  of  meas- 
urement in  dollars  and  cents,  or  unless  cou- 
pled with  some  other  independent  matter  of 
equitable  cognizance.  These  are  elementary 
principles. 

Applying  these  principles  to  the  case  be- 
fore us,  let  us  inquire  what,  if  any,  fact 
is  alleged  that  win  give  a  court  of  equity 
Jurisdiction.  In  its  first  analysis,  the  case 
presented  by  the  bill  is  that  the  respondent 
is  now,  and  has  been  since  1901,  carrying  on 
a  warehouse  business  in  the  city  of  Decatur 
for  the  storage  of  cotton  for  compensation; 
that  such  warehouse  is  by  the  statute  de- 
clared to  be  a  "public  warehouse,"  and 
therefore  such  business  is  "affected  with  a 
public  Interest";  that  the  complainants  are 
engaged  in  the  business  of  buying,  handling, 
and  shipping  cotton,  and  In  the  conduct  of 
complainants'  business  it  becomes  necessary 
for  them  to  patronize  the  respondent,  its 
warehouse  being  the  only  one  of  the  kind 
In  the  city  of  Decatur;  that  the  respondent 
Is  demanding  tolls  for  the  storage  and  hand- 
ling of  cotton  in  its  said  warehouse  business 
under  a  new  schedule  of  rates  and  charges, 
wuich  is  in  excess  of  the  old  schedule,  and 
that  said  Increase  in  rates  and  charges  is  un- 
reasonable: and  that  the  respondent  re- 
fuses to  receive,  store,  and  handle  complain- 
ants' cotton  unless  complainants  consent  to 
pay  the  Increased  tolls.  It  Is  manifest  from 
the  foregoing  statement  that  the  wrong  com- 
plained of  consists  In  the  exaction  of  over- 
charges. For  this  there  Is  a  complete  and 
adequate  remedy  at  law  in  an  action  for 
money  had  and  received  for  the  overcharges 
paid.  Mobile  &  Montgomery  R.  R.  Co.  v. 
Stelner,  McGhee  &  Co.,  61  Ala.  559.  More- 
over, It  may  be  asked.  If  the  defendant  cor- 
poration be  under  a  legal  duty  to  receive 
and  handle  the  complainants'  cotton  in  ac- 
cordance with  the  rates  prescribed  in  the 
old  schedule,  as  is  alleged  in  the  bill,  why 


may  it  not  be  compelled  to  the  performance 
of  this  duty  by  mandamus? 

It  is  true  it  is  alleged  in  the  bill  that  If 
complainants  submit  to  and  pay  the  Increas- 
ed charges  under  the  new  schedule  of  rates 
it  will  be  practically  ruinous  to  the  com- 
plainants. This,  however.  In  the  light  of 
other  facts  contained  in  the  bill,  can  but  be 
regarded  as  a  conclusion  of  the  pleader,  and 
not  as  the  statement  of  a  fact  The  differ- 
ence in  amount  produced  by  the  alleged  over- 
charges as  shown  by  the  bill  is  too  inconsid- 
erable to  warrant  the  conclusion  that  Ruin- 
ous results  would  follow  to  a  business  of  the 
kind  and  character  as  that  engaged  in  by 
the  complainants,  when  it  is  to  be  remember- 
ed that  the  overcharges  so  paid  are  not  a 
permanent  loss,  and  may  be  Immediately 
recovered  back  In  an  action  at  law.  We  are 
unable  to  see  how  or  in  what  way  the  com- 
plainants would  suffer  irreparable  injury  and 
damage  from  the  alleged  course  of  conduct 
of  the  respondent 

It  Is  urged  that  the  complainants  would 
be  put  to  numerous  suits  at  law,  and  hence 
the  bill  has  equity  upon  the  doctrine  of  the 
prevention  of  a  multiplicity  of  suits.  It  can- 
not  be  denied  but  that  the  complainants 
might  In  one  action  at  law  sue  to  recover 
all  of  the  overcharges  paid  for  the  entire 
cotton  season.  One  suit  or  a  multiplicity 
of  suits  therefore  would  be  a  matter  of 
complainants'  own  election.  There  being  no 
necessity  for  a  multiplicity  of  suits  the  rea- 
son for  the  interference  of  a  court  of  equity 
on  the  principle  mentioned  fails. 

It  Is  urged  as  another  ground  of  equity  in 
the  bin  that  the  schedule  of  maximum  rates 
named  In  the  lease  contract  entered  into  be- 
tween the  Gulf  Company  and  the  Decatur 
Company  was  made  and  Intended  for  the 
benefit  of  the  complainants  and  others  en- 
gaged in  like  business,  and  that  having  been 
made  for  their  benefit,  although  not  so  ex- 
pressly declared,  the  contracting  parties  have 
no  right  to  annul  the  same,  and  the  com- 
plainants, as  such  beneflciaries,  have  a  right 
to  have  the  same  enforced  In  equity.  There 
Is  no  provision,  statement,  or  expression  In 
the  contract  by  which  such  intention  on  the 
part  of  the  contracting  parties  is  shown. 
The  fact  that  one  not  a  party  or  privy  to  a 
contract  is  Incidentally  benefited  under  it  la 
no  reason  for  declaring  that  the  contract  was 
made  and  Intended  for  his  benefit  We  are 
clearly  of  the  opinion  that  the  complainants 
had  no  such  Interest  In  the  lease  contract 
made  between  the  Gulf  Company  and  the 
Decatur  Company  in  1904,  and  which  the 
contracting  parties  had  rescinded,  as  en- 
titled them  to  enforce  any  of  the  provisions 
of  said  contract,  even  if  the  same  had  not 
been  annulled.  9  Cyc.  380,  and  authorities 
there  cited;  Vrooman  v.  Turner,  69  N.  X. 
280,  25  Am.  Rep.  195;  Gilbert  v.  Sanderson, 
56  Iowa,  349,  9  N.  W.  293,  41  Am.  Rep.  103; 
Davis  V.  Calloway,  30  Ind.  112,  95  Am.  Dec 
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671:  Dnmherr  t.  Ran,  186  N.  X.  219,  32  N. 
HL  40;  NaUonal  Bank  v.  Grand  Lodge,  98 
U.  S.  128,  25  Lw  Ed.  75 ;  Lovejoy  v.  Bessemer, 
etc  146  Ala.  379,  41  South.  76,  6  L.  B.  A. 
(N.  S.)  429. 

The  law,  we  think.  Is  too  well  settled  to 
admit  of  doubt  that  the  prescribing  of  rates 
for  a  "public  service"  corporation  or  one 
"acrected  with  a  public  Interest"  is  a  legis- 
lative, and  not  a  Judicial,  function.  To  this 
effect  are  the  adjudications  both  state  and 
federal  To  us  it  is  equally  clear  in  the  case 
at  bar  that  a  court  of  chancery  has  no  Ju- 
risdiction or  power  to  fix  a  schedule  of 
prices  to  be  charged  by  the  respondent  for 
receiving,  storing,  and  handling  complain- 
ants' cotton.  City  of  Madison  v.  Madison 
Gas  &  Electric  Co.,  129  Wis.  249,  108  N.  W. 
65,  8  L.  R.  A.  (N.  S.)  529;  W.  U.  Tel.  Co.  v. 
Myatt  (O.  C.)  98  Fed.  342;  Neb.  Tel.  Co.  v. 
State,  55  Neb.  627,  76  N.  W.  171,  45  L.  B.  A. 
113;  So.  Pacific  Co.  v.  Colo.  Fuel  A  Iron 
Co.,  101  Fed.  779,  42  O.  C.  A.  12;  Inter- 
State  0}m.  Com.  V.  R.  R.  Co.,  167  U.  S.  479, 
17  Sup.  Ct  896,  42  L.  Ed.  243;  Reagan  v. 
Farmers'  Loan  &  T.  Co.,  154  U.  S.  362,  14 
Sup.  Ct  1047,  88  L.  Ed.  1014;  A..  T.  &  S.  F. 
R.  B.  Co.  V.  Denver  &  N.  O.  R.  R.  Co.,  110  U. 
S.  682,  4  Sup.  Ct  185,  28  L.  Ed.  291;  Smyth 
▼.  Ames,  169  D.  S.  466,  18  Sup.  Ct  418,  42  L. 
Ed.  819;  R.  R.  Co.  v.  Stoclcyards,  etc.,  45 
N.  J.  Eq.  60,  17  AU.  146,  6  L.  R.  A.  855. 
From  the  foregoing  authorities  the  principle 
is  likewise  dedudble  that  a  conrt  of  chan- 
cery, in  the  absence  of  other  equitable 
ground  of  relief,  will  not  assume  Jurisdiction 
in  any  case  upon  the  question  merely  of  the 
reasonableness  or  unreasonableness  of  rates 
and  charges 

But  we  need  not  pursue  this  line  of  dia- 
cuBsion,  since.  In  our  opinion,  the  case  Is 
determinable  upon  the  proposition  that  the 
complainants  have  an  adequate  remedy  at 
law  for  a  redress  of  the  wrongs  complained 
of.  Our  attention  has  been  called  to  the 
recent  case  of  Ex  parte  Young,  209  U.  S.  166, 
28  Sup.  Ct  441,  52  L.  Ed.  714,  13  L.  R.  A. 
(N.  S.)  S32,  dted  in  supplemental  brief  of 
counsel  for  appellee  as  an  authority  for  eq- 
uity Jurisdiction  In  the  case  before  us.  The 
facts  in  that  case  are  materially  different 
from  the  facts  In  the  case  at  bar.  The  com- 
plicated facta  in  the  case  cited,  which  the 
court  say  render  It  difficult  if  not  impossible, 
for  a  court  of  law  to  determine  the  issues  do 
not  obtain  in  the  present  case.  The  case  of 
R.  R.  Co.  V.  Stockyards,  etc.,  supra,  is  more 
analogous  in  fact  and  principle  to  the  one 
under  consideration.  That  was  a  case  in 
chancery,  and  the  bill  was  dismissed  on  the 
gronnd  of  an  adequate  remedy  at  law. 

Our  conclusion  is  that  the  bill  is  without 
equity,  and  the  chancellor  erred  In  not  dis- 
missing the  same  and  dissolving  the  Injunc- 
tion on  the  respondent's  motion. 

Reversed  and  rendered. 


TYSON.  O.  J.,  and  SIMPSON,  ANDBR- 
SON,  and  DBNSON,  JJ„  concur.  McCIiBL- 
LAN,  J.,  dissents. 


GULF  COMPRESS  00.  v.  SYKBS,  TWEEDY 
&O0. 

(Snpreme  Court  of  Alabama.     June  80,  1908. 
Rehearing  Denied  Feb.  6,  1900.) 

Appeal  from  Ohanceiy  Court,  Morgan  Coun- 
ty;    W.  H.  Simpson,  Chancellor. 

Suit  by  Sykes,  Tweedy  &  Co.  against  the  Gulf 
Compress  Company.     From  a  decree  for  com- 

Slainant  defendant  appeals.    Reversed  and  ren- 
ered. 

Fittsbngb,  Rises  &  Fittsbngb  and  Cabaniss  & 
Bowie,  for  appellant  Callahan  &  Harris  and 
E.  W.  Godbey,  for  appellee. 

McGLELLAN,  J.  Tliis  decree  appealed  from 
will  be  reversed  and  one  here  rendered  in  ac- 
cordance with  and  upon  the  authority  of  Gulf 
Compress  Company  v.  Harris,  Cortner  &  Co., 
48  South.'  477. 

Reveraed  and  rendered. 

TYSON,  a  J.,  and  HARALSON,  DOW- 
DRLL,  SIMPSON,  ANDERSON,  and  DBN- 
SON, JJ.,  concurring.  McCLETLLAN,  J.,  dis- 
senting. 


GULF    COMPRESS    CO.    v.   JONBS    COT- 
TON CO. 

(Supreme  Court  of  Alabama.     July  16,  1008. 
Rehearing  Denied  Feb.  5,  1909.) 

Appeal  from  Chancery  Court,  Morgan  Coun- 
ty:   W.  H.  Simpson,  Chancellor. 

Suit  by  the  Jones  Cotton  Company  against  the 
Gulf  Compress  Company.  From  a  decree  for 
complainant,  defendant  appeals.  Reversed  and 
rendered. 

Brown  ft  Kyle,  Flttshugh,  Biggs  &  Fittshugh, 
and  Catmniss  &  Bowie,  (or  appellant  Calla- 
han &  Harris  and  EX  W.  Godbey,  (or  appellee. 

ANDERSON,  J.  Reversed  and  rendered  on 
the  authority  of  Gulf  Compress  Company  v. 
Harris,  Cortner  &  Co.,  48  South.  477. 


ass  Ala.  306) 
TRIBBLB  V.  SINGLETON. 

(Supreme  Court  of  Alabama.     Nov.  23,  1908. 
Rehearing  Denied  Feb.  6,  1909.) 

MOBTOAOKS  ({  38*)— AB80I.UTK  DkBD  AS  MOBT- 

GAGB— Evidence. 

In  order  to  declare  a  deed  absolute  on  its 
(ace  to  be  a  mortgage,  the  evidence  must  be 
clear  and  conclusive  that  it  was  so  intended. 

[Bd.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  S  109;   Dec.  Dig.  t  38.*] 

Appeal  from  Chancery  Court,  Jefferson 
County;  A.  H.  Benners,  Chancellor. 

Suit  by  B.  F.  Singleton  against  George 
Tribble.  From  a  Judgment  for  plaintiff,  de- 
fendant appealed.  Reversed,  and  bill  dis- 
missed. 

Robert  E.  Smith,  for  appellant  Ward  & 
Ward  and  Mamie  Riddle,  for  appellee. 


<Vor  other  eases  see  same  topio  and  netion  NUMBER  In  Dec.  A  Am.  Digs.  U07  to  data,  A  Reportar  Io<«sas 
48  SO.— 31 
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SIMPSON,  J.  The  bill  in  this  case  was 
filed  by  the  appellee  to  have  an  absolute  deed 
declared  a  mortgage. 

There  Is  no  controversy  about  the  facts 
that  the  complainant  executed  the  absolate 
deed,  conveying  the  property  to  the  defend- 
ant, and  also  signed  the  lease  contract,  by 
which  he  was  to  pay  so  much  monthly  as 
lent  for  the  premises,  with  the  agreement 
therein  expressed  that.  If  he  made  the  month- 
ly payments  promptly,  a  conveyance  of  the 
property  was  to  be  made  to  him,  bnt.  If  not, 
he  was  to  have  no  right  of  purchase;  also, 
that  he  has  not  made  such  payments  ac- 
cording to  said  Instrument;  also,  that  com- 
plainant can  read  and  write,  that  he  read 
the  lease  contract  a  short  time  after  the 
eopy  was  delivered  to  him,  and  continued  to 
make  payments  thereunder  without  making 
any  protest  as  to  Its  terms. 

The  testimony  of  the  complainant  is  in 
conflict  with  the  testimony  of  the  defendant, 
but  that  of  the  notary  who  took  the  acknowl- 
ddgment  tends  to  support  the  contention  of 
the  defendant 

The  testimony  is  not  of  that  clear  and  con- 
tluslve  character  which  would  Justify  the 
<*ourt  in  setting  aside  the  plain  language  of 
the  written  Instruments,  and  declaring  the 
deed  a  mortgage. 

The  decree  of  the  court  Is  reversed;  and 
a  decree  will  be  here  rendered  dismissing  the 
bill. 

Reversed  and  rendered. 

TTSON,  C.  J.,  and  DOWDBLL  and  DBN- 
SON,  JJ„  concur. 

(1S8  Ala.  173) 

OLLINGISR  &  BRUCE  DRY  DOCK  CO.  v. 
TUNSTALI* 

(Supreme  Oonrt  of  Alabama.     Dec.  17,  1908. 
Rehearing  Denied  Jan.  14,  1909.) 

1.  Sales  {§  64*)— Corstbuctioii  of  CormAOi 
—Option. 

Defendant  paid  plaintiff  money  under  an 
agreement  that  on  payment  of  a  fnrtber  sam 
within  a  specified  time  plaintiff  would  sell  him  a 
vessel,  and  that  if  defendant  failed  to  exercise 
the  option  the  cash  payment  should  be  retained 
as  rent  for  the  vessel,  etc.,  and  defendant  should 
owe  plaintiff  nothing  more.  Held,  that  plain- 
tiff's retention  of  the  money  paid  released  de- 
fendant from  any  further  obligation  for  breach 
of  any  conditions  of  the  agreement 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  {  156;  Dec.  Dig.  {  64.»] 

2.  Sales  {|  64*)— Opiiow  Oohtbact— AcmoN 

roB  Bbeach. 

Defendant  paid  plaintiff  monev  under  an 
agreement  that  on  payment  of  a  further  sum 
within  a  specified  time  plaintiff  would  sell  him 
a  vessel,  and  that  if  defendant  failed  to  exer- 
cise the  option  the  cash  payment  should  be  re- 
tained as  rent,  etc.,  and  defendant  should  owe 
plaintiff  nothing  more.  Defendant  did  not  elect 
to  buy  within  the  time  specified,  and  plaintiff 
sued  for  defendant's  failure  to  order  necessary 
repairs  on  the  vessel,  to  pay  over  its  earnings, 
etc.,  alleging  that  notwithstanding  breaches  of 
the  agreement  the  parties  agreed  it  should  re- 


main In  force,  and  tlutt  defendant  waived  the 
provision  that  the  contract  idionid  cease  on  hia 
failure  to  perform  his  obligations  thereunder. 
Held,  that  such  allegations  do  not  show  a  change 
in  the  provision  of  the  original  agreement  that, 
on  defendant's  breach,  he  should  not  be  held 
beyond  the  sums  theretofore  paid. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  f  156;   Dec.  Dig.  (  64.*] 

Appeal  from  Oircnlt  Court,  Mobile  Coun- 
ty;  Samuel  B.  Browne,  Judge. 

Action  by  the  Ollinger  &  Bruce  Dry  Dock 
Company  against  Peyton  R.  TunstaU.  From 
a  judgment  for  defendant,  plaintiff  appeals. 
Affirmed. 

Gregory  !<.  &  H.  T.  Smith,  for  appellant 
Pillans,  Hanaw  &  Plllans  and  McAlpine  & 
Robinson,  for  appellee. 

McCLELLAN,  J.  The  appellant,  plaintiff 
below,  was  the  owner  of  a  vessel  named 
"City  of  Camden";  and  with  reference  to 
which  It  and  appellee  contracted.  In  writing. 
In  substance  as  follows:  Appellee  paid  ap- 
pellant the  sum  of  $5,000,  and  the  considera- 
tion inducing  such  cash  payment  Is  statedi. 
in  the  contract,  to  have  been  (1)  that  appel- 
lant, upon  the  request  of  appellee,  at  any 
time  within  12  months  from  the  date  of  ex- 
ecution of  the  agreement,  would  sell  and 
convey  to  apx)ellee  the  vessel  named  for  the 
sum  of  $4,440,  with  interest  thereon  at  the 
rate  of  6  per  cent  to  be  paid  in  cash  at  the 
time  of  making  said  request  and  that,  upon 
the  payment  of  said  sum  to  It  appellant 
would  make  a  good  and  sufficient  bill  of  sale 
of  the  vessel  to  appellee;  (2)  that  in  the 
event  appellee  desired  an  extension  of  time 
for  another  12  months  be  had  the  option  to 
do  so;  (3)  "In  the  event  that  the  said  Pey- 
ton R.  Tunstall,  Jr.,  shall  fail  to  pay  to  the 
Ollinger  &  Bruce  Dry  Dock  Company  the 
said  sum  of  four  thousand  four  hundred  and 
forty  dollars  ($4,440.00)  as  provided  by  this 
agreement,  with  interest  or  shall  fail  to  keep 
and  perform  any  other  obligation  In  this  in- 
strument agreed  by  him,  then  this  agreement 
shall  cease  and  determine,  and  the  said  01- 
linger  &  Bruce  Dry  Dock  Company  shall 
have  the  right  to  retain  the  said  sum  of  five 
thousand  dollars  ($5,000.00),  and  any  part  at 
the  said  sum  of  four  thousand  four  hundred 
and  forty  dollars  ($4,440.00)  that  shall  have 
been  paid  as  compensation  for  being  deprlv> 
ed  of  the  right  to  otherwise  sell  and  dispose 
of  said  steamboat  during  said  period,  and 
as  rent  for  said  steamboat  during  said  peri- 
od, and  said  Peyton  R.  Tunstall,  Jr.,  »haU 
owe  the  said  corporation  nothing  more" 
(italics  supplied);  (4)  that  appellee  had  the 
right  to  operate  said  vessel  without  charge 
for  its  use,  but  If  he  did  not  so  desire,  there 
should  be  no  wharfage  charges  for  the  use 
of  appellant's  wharf  for  the  vessel,  "and 
during  the  time  said  steamboat  is  not  being 
operated  the  said  Peyton  R.  Tunstall,  Jr.,  is 
to  keep  a  watchman  on  her  day  and  night  at 
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his  expense";  (6)  that  appellee  should  pay 
6  per  cent  Interest  on  said  deferred  pay- 
ment so  long  as  said  payment  was  unsettled, 
and  appellant  should  receive  each  month, 
during  the  time,  or  extension  thereof,  of  the 
agreement,  the  net  earnings  of  the  vessel 
from  whatever  source  the  same  was  derived 
until  the  said  deferred  payment,  with  inter- 
est, was  paid;  (6)  that  In  the  event  it  be- 
came nec^sary  to  make  repairs  on  the  ves- 
sel, during  the  life  of  the  contract,  such  re- 
pairs should  only  be  made  on  an  order  from 
appellee  to  appellant  Instructing  It  to  have 
the  repairs  made,  and  appellee  should  pay 
the  expense  thereof.  There  were  a  few  other 
provisions  in  the  contract  not  now  necessary 
to  tie  considered.  It  does  not  appear  that 
appellee  elected,  during  the  i>erlod  spedfled, 
to  buy  the  vesseL 

The  several  counts  of  the  original  com- 
plaint are  predicated  upon  alleged  breaches 
accruing  by  the  failure  of  appellee  (1)  to 
pay  the  Interest  stipulated,  (2)  to  order  the 
necessary  repairs,  (3)  to  maintain  the  watch 
qiediled,  (4)  to  pay  the  earnings  of  the  vea- 
sel  to  aiq)ellant 

The  demurrers  take  the  point  that,  by  the 
letter  of  the  contract,  the  retention  by  appel- 
lant of  the  sums  mentioned  In  the  contract 
should  entirely  exonerate  the  appellee  from 
any  farther  or  other  obligation  to  the  appel- 
lant for  a  breach  of  any  or  all  of  the  condi- 
tions of  the  agreement  It  Is  hardly  neces- 
sary to  say  that  such  is  the  express  and 
plain  i»ovlsion  of  the  original  agreement 
made  by  the  parties.  We  have  quoted  and 
italicized  the  ihstrument  In  this  special  par- 
ticular. There  Is  no  room  for  construction 
or  Interpretation ;  the  original  agreement  be- 
ing, in  this  respect,  entirely  unequivocal. 

After  the  demurrers  were  well  sustained 
to  the  original  counts,  they  were  amended. 
The  first  four  (numbered)  amendments  al- 
lege, in  substance,  that  notwithstanding 
breaches  of  the  agreement  the  parties  did 
not  rescind  the.  contract,  bat,  on  the  con- 
trary, appellee  insisted  upon  its  perform- 
ance by  the  appellant  The  last  two  (num- 
bered) amendments,  6  and  6,  allege,  respec- 
tively, in  substance:  (1)  That  subsequent  to 
the  execution  of  the  contract  the  parties 
agreed  that  the  instrument  should  be  con- 
strued and  understood  to  the  effect  that  the 
contract  should  remain  in  force,  and  that 
each  party  should  be  bound  to  the  other  to 
do  and  perform  those  things  which  were 
stipulated  therein  to  be  done  by  both,  re- 
q^ectively,  notwithstanding  appellee  bad 
breached  the  contract;  (2)  that  appellee 
waived  the  provision  of  the  contract  that  it 
should  cease  and  determine  on  account  of 
the  failure  of  the  appellee  to  perform  his 
obligations  tbereonder,  and  this,  notwith- 
standing appellee  had  breached  the  contract 
as  complained. 

It  la  too  evident  for  doubt  that,  in  order 


for  the  appellee  to  avoid  effect,  plainly  ex- 
pressed, of  the  exonerating  of  appellee  from 
further  liability  provision  of  the  original 
contract,  the  parties  must  have  done  some- 
thing more  than  merely  fail  to  rescind  it 
for  the  breaches  asserted,  or  more  than  waive 
its  rescinding,  or  more  than  insist  upon  its 
performance  after  breach,  or  more  than 
agreed  that,  notwithstanding  the  breaches, 
they  should  each  be  bound  to  do  those  things 
provided.  In  the  original  instrument,  each 
should  do.  Every  one  of  the  conditions,  acts, 
or  agreements  set  forth  in  the  amendmentc 
is  perfectly  constetent  with  the  continued 
efficacy,  unimpaired  In  any  degree,  of  the  ex- 
onerating provision  of  the  original  agree- 
ment In  other  words,  there  is  averred  in 
the  amendments  no  subsequent  agreement  or 
act  or  waiver  that  CH^erated,  directly  or  in- 
directly, to  strike  from  the  original  agree- 
ment the  exonerating  provision.  There  is 
nothing  so  averred  that  denuded  the  appel- 
lant of  the  right  to  retain,  upon  the  condi- 
tions stated,  the  funds  specified  in  the  orig- 
inal agreement,  nor,  on  the  other  hand,  that 
denuded  the  appellee  of  the  right  to  stand 
exempt,  from  the  consequences  of  any  breach 
committed  by  him,  from  further  liability 
than  the  retention  by  appellant  of  those 
specified  funds  or  sums.  It  might  well  be 
that  the  parties  agreed  to  a  continuance  of 
the  contract's  binding  qualities,  notwith- 
standing its  breach,  and  still  the  conse- 
quences of  the  breaches,  viz.,  exemption  trcaa 
liability  therefor,  would  not  be  altered.  In- 
deed, the  very  act  or  agreement  for  a  con- 
tinuance of  the  contract,  whatever  the  neces- 
sity for,  or  Inducement  to,  the  subsequent 
agreement  operated,  unless  otherwise  stipu- 
lated by  the  parties,  to  clothe  each  other 
with  the  rights  each  had  under  the  original, 
yet  breached,-  contract 

It  results  that,  so  far  as  the  exonerating 
provision  Is  concerned,  the  acts,  waivers  or 
agreements  stated  in  the  amendments  had  no 
effect — ^were  not  so  Intended  by  the  parties 
— to  change  that  provision  of  the  contract 

The  demurrers  to  the  amended  counts  were 
correctly  sustained,  and  the  Judgment  is  af- 
firmed. 

Affirmed. 

TYSON,  a  J.,  and  DOWDBLL  and  AN- 
DERSON, JJ.,  concur. 


(US  Kit.  36) 

BARNARD  v.  STATB. 
(Supreme  Court  of  Alabama.    Jan.  18,  1909.) 

1.   INTOXIOATINO  LlQUOBS  (|  103*)— SAUB— NA- 
TUBB  OF  LlOBNSX. 

A  license  to  retail  intoxicating  liquors,  be- 
ing merely  a  personal  permit,  and  not  a  con- 
tract, ia  not  assignable  in  the  absence  of  statu- 
tory authority,  nor  subject  to  demands  of  cred- 
itors, and  cannot  protect  another  than  the  li- 
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censee  or  hit  repteaentatiTe  In  the  conduct  of  a 
retailing  basiness. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  (  108;   Dec.  Dig.  I  103.»] 

2.  iNToxicATiNo  Liquors  ({  106*)— Sai.b— Li- 

OTNSB— EtTBCT    OF   BAMKBCFTOT    OF    LICEN- 
SEE. 

Bankrui>tcy  of  a  Honor  licensee  does  not 
cancel  bis  priTilege  to  self  under  the  license  sub- 
sequent to  the  adjudication  of  bankruptcy. 

[Bd.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Dec.  Dig.  {  108.*] 

3.  INTOXICATINO  LdQUOBS  ({  236*)  —  Salbs — 

Pbosecution— Evidence. 

Evidence  held  to  show  that  accused  who 

gnrcbased  a  stock  of  liquors  belonging  to  a 
ankrupt  liquor  licensee,  and  sold  them  back  to 
him,  taking  a  mortgage  thereon,  and  retaining 
possession  of  the  goods  in  himself  to  secure  the 
purchase  price,  the  parties  agreeing  that  accus- 
ed should  conduct  the  business  as  manager  for 
his  security  until  the  purchase  price  was  paid 
and  as  an  employ^  of  the  licensee  should  re- 
ceive a  stated  salary,  was  an  emplo^6  of  the  li- 
censee, and  within  the  protection  of  bis  license, 
and  was  not  conducting  the  business  himself. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Dec.  Dig.  i  236.*] 

Appeal  from  City  Court  of  Montgomery; 
W.  H.  Thomas,  Judge. 

Dave  Barnard  was  convicted  of  selling  in- 
toxicating liquors  without  a  license,  and  be 
appeals.    Reversed  and  rendered. 

John  W.  A.  Sandford,  Jr.,  for  appellant 
Alexander  M.  Oarber,  Atty.  Oen.,  for  tbe 
State. 

McCLELLAN,  J.  The  defendant's  convic- 
tion was  upon  an  indictment  charging  him 
with  retailing  without  a  license.  The  trial 
was  upon  an  agreed  statement  of  facts, 
wblch  were.  In  substance,  as  follows:  Len- 
zer  had  a  license  to  engage  during  the  year 
1907,  and  was  engaged,  in  retailing  Intoxi- 
cating liquors.  In  May,  1907,  he  was  ad- 
judged a  bankrupt,  and  at  a  sale,  under  the 
direction  of  the  bankruptcy  court,  the  defend- 
ant Barnard  became  the  purchaser  of  the 
stock  of  liquors  of  tbe  bankrupt  Upon  such 
purchase  defendant  and  Lenzer  entered  into 
written  agreements  wherefrom  It  appears 
that  defendant  sold  the  stock  so  purchased  by 
him  to  Lenzer  for  $650.  Lenzer  gave  his 
note  for  that  sum  and  a  mortgage  on  the 
Stock  to  secure  tbe  payment  of  the  Indebted- 
ness. An  instrument  was  also  executed  by 
the  parties,  wherein  it  was  agreed  that  Bar- 
nard should  be  "manager  of  said  business  and 
shall  conduct  tbe  same  for  bis  own  security 
until  all  of  the  named  purchase  price  there- 
of shall  have  been  paid  In  the  manner  speci- 
fied In  tbe  mortgage,  and,  being  also  In  tbe 
employ  of  said  George  Lenzer  (Barnard) 
shall  receive  as  a  salary  eighty  dollars  per 
month  for  his  services."  The  mortgage  re- 
ferred to  In  the  Instrument,  and  mentioned 
above  herein,  provided  tliat  possession  of  the 
stock  should  be  with  Barnard,  the  defendant 

It  Is  settled  In  this  state  that  a  license  to 
retail  liquors  Is  a  personal  permit  merely — 


not  a  contract  in  any  sense.  Powell's  Case. 
69  Ala.  10.  Hence  It  is  not  assignable  In  the 
absence  of  statutory  authority,  and  is  not  an 
asset  subject  to  the  demands  of  creditors,  and 
cannot  afford  protection  to  another  than  the 
licensee  or  his  representative  in  the  conduct 
of  a  retailing  business.  23  Cya  154;  Whar- 
ton T.  King,  69  Ala.  365.  And  It  follows,  we 
think,  from  the  premise  stated,  that  bank- 
ruptcy had  no  effect  to  cancel  the  privilege 
or  i)ermlt  held  by  the  licensee,  Lenzer,  to 
carry  on  the  retailing  business  under  bis  li- 
cense subsequent  to  the  adjudication  of  his 
bankruptcy.  So  the  question  here  Is:  Was 
the  retailing  conducted  by  Barnard  that  of 
himself,  and  hence  unprotected  by  the  license 
of  Lenzer,  or  was  It  that  of  Lenzer  and  au- 
thorized tmder  bis  license?  There  is  nothing 
In  tbe  record  to  indicate  an  unlawful  pur- 
pose in  the  arrangement  effected  by  the  par- 
ties. It  does  not  therefrom  appear  that  the 
consideration  for  the  sale  of  tbe  stock  by 
the  purchaser,  Barnard,  to  Lenzer,  was  simu- 
lative, feigned.  In  any  sense,  or  that  tbe 
stock  was  materially  different  in  value  to  the 
sum  agreed  to  be  paid  therefor  by  Lenzer. 
In  short  there  is  nothing  in  the  record  to 
indicate  a  pretense  to  avoid  tbe  necessity  for 
Barnard  to  secure  a  license,  and  for  him  to 
operate  Illegally  under  the  license  to  Lenzer. 
We  cannot  assume  such  to  have  been  tbe 
case. 

From  the  whole  arrangement  between  tbe 
parties,  read  from  their  writings,  Barnard 
was  an  employe  of  the  licensee  to  conduct  the 
business  until  the  agreed  purchase  price  was 
paid,  and  was  to  be  paid  a  monthly  salary 
for  his  services.  The  provision  for  Barnard's 
engagement  as  manager  of  the  business  was 
induced  by  an  idea  of  securing  Barnard  In 
the  payment  of  the  purchase  price,  due  troat 
Lenzer,  for  the  stock,  and  was  entirely  con- 
sistent with  tbe  protection  the  parties  de- 
sired and  agreed  to  afford  Barnard  In  the 
premises.  That  consideration  or  Inducement 
did  not  render  tbe  business  any  the  less  Len- 
zer's  business  of  retailing  tbe  stock.  And 
tbe  provision  In  the  mortgage  that  possession 
sbould  be  with  Barnard  until  the  purchase 
price  was  paid  obviously  from  sales  to  be  ef- 
fected from  the  stock  was,  for  like  reason,  an 
element  not  only  of  security  to  Barnard,  tbe 
seller  to  Lenzer,  but  was  also,  consistent  with 
the  ample  authority  conferred  by  Lenzer  on 
Barnard  as  general  manager  of  the  business. 
Had  tbe  stock  been  burned,  without  Bar- 
nard's misconduct,  manifestly  the  loss  would 
have  been  Lenzer's.  It  was  his  property, 
subject  to  the  liability  fastened  upon  it  by 
his  purchase  from  Barnard.  For  purposes  of 
taxation  It  was  Lenzer's  property,  not  Bar- 
nard's, and  might  have  been  the  subject  of 
levy  and  sale  under  execution  for  legal  lia- 
bilities not  canceled  by  the  adjudication  of 
Lenzer's  bankruptcy.  Under  the  circumstan- 
ces here  present,  we  think  Barnard's  rela- 
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tlon  to  the  business  of  retailing,  conducted 
as  siiown  In  tlie  record,  was  tliat  of  an  em- 
ploy£  of  the  licensee,  and  within  the  protec- 
tion of  the  license  to  Lenzer  to  retail  liquors. 

The  judgment  is  accordingly  reversed,  and, 
since  no  other  result  can  be  attained  on  an- 
other trial,  the  appellant  will  be  discharged. 

Reversed  and  rendered. 

DOWDEILL,  SIMPSON,  and  ANDERSON, 
JJ.,  concur. 

(158  Ala.  39e) 

WILLIAMS  T.  ALABAMA  OBBAT  SOUTH- 
ERN R.  CO. 

(Supreme  Court  of  Alabama.     Dec   17,   1908. 

Rehearing  Denied  Feb.  6,  1909.) 
1  Death  (|  10*)— Action— Natobk  of  Rkm- 

«DT. 

Code  1907,  |  3910,  makes  an  employer  lia- 
ble in  damages  to  a  servant  receiving  a  personal 
injury  in  the  employer's  basiness  in  certain 
cases.  Section  3912  provides  that,  if  the  injury 
results  in  death,  the  personal  representative  may 
sne  therefor,  and  the  damages  shall  be  distribut- 
ed according  to  the  statute  of  distributions. 
Held,  that  the  statute  continued  the  cause  of 
action  which  the  injured  servant  bad^  for  the 
benefit  of  the  legal  distributees  of  hia  estate, 
and  did  not  create  an  entirely  new  right  of  ac- 
tion. 

[Ed.  Note.— For  other  cases,  see  Death,  Dec. 
Dig.  i  10.»] 

2.  Limitation  or  Actions  (§  55*)— Computa- 
tion or  Pebiod — Pebsonal  Injubies. 
An  injured  servant's  cause  of  action  having 
accraed  at  the  time  of  injury,  an  action  for  the 
injury,  commenced  by  his  personal  representa- 
tive under  section  3912  more  than  a  year  after 
it  was  received,  was  barred  by  section  4S40, 
sobd.  6.  barring  causes  of  action  for  personal 
injuries  after  one  year. 

[Bd.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  (  302;  Dec  Dig.  $  55.*] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty; A.  A.  Coleman,  Judge. 

Death  action  by  Carter  Williams,  adminis- 
trator of  Jack  Williams,  against  the  Alabama 
Great  Southern  Railroad  Company.  Judg- 
ment for  defendant,  and  plaintiff  appeals. 
Affirmed. 

Frank  S.  White  &  Sons  and  a  C.  M.  Ama- 
son,  for  appellant  A.  Q.  &  B.  D.  Smith,  for 
appellee. 

DENSON,  J.  This  is  an  original  action, 
by  title  plaintiff,  as  administrator  of  the  es- 
tate of  Jack  Williams,  deceased,  to  recover 
damages  of  the  defendant  for  negligently  In- 
flicting a  personal  Injury  upon  the  intestate, 
which.  It  Is  alleged,  resulted  in  his  death. 
Said  injury  Is  alleged  to  have  been  received 
by  plaintlfTs  intestate  while  he  was  In  the 
employment  of  the  defendant  as  flagman  of 
one  of  defendant's  trains,  and  while  engaged 
in  the  i)erformance  of  his  duties  as  such 
flagman.  The  action  is  based  upon  the  em- 
ployer's liability  statutes.  Sections  1749- 
1761  of  the  Code  of  1896;  sections  3910-3912 
of  the  Code  of  1907.    Defendant  interposed. 


amongst  other  defenses,  the  plea  of  the  stat- 
ute of  limitations  of  one  year,  in  bar  of  the 
plaintlfTs  cause  of  action.  The  undisputed 
proof  showed:  That  the  Injnry  occurred  on 
the  15th  day  of  July,  1901;  that  the  intestate 
died  on  the  Ist  day  of  September,  1903;  tliat 
original  letters  of  administration  were  grant- 
ed to  plaintiff  on  the  estate  of  the  Intestate 
on  the  2l8t  day  of  Jtme,  1904;  and  that  this 
action  was  commenced  on  the  4th  day  of 
October,  1904.  On  this  state  of  the  proof, 
the  court,  at  the  request  of  the  defendant  in 
writing,  charged  the  Jury  as  follows:  "If 
the  Jury  believe  all  the  evidence  in  this  case, 
they  must  find  a  verdict  for  the  defendant" 
As  is  clearly  shown  hy  the  record,  as  well 
as  by  the  contentions  of  counsel  on  both 
sides,  the  charge  was  requested  and  given  on 
the  motion  that  plaintiff's  cause  of  action 
was,  at  the  commencement  of  the  suit,  barred 
by  the  statute  of  limitations  pleaded. 

For  the  purposes  of  this  discussion  it  may 
be,  as  we  understand  it  is  in  fact,  conceded 
that  while  the  plaintiff's  intestate  might 
tmder  the  facts  alleged  in  the  complaint  have 
maintained  his  action  under  section  1749  of 
the  Code  of  1896,  on  account  of  the  injury 
suffered,  yet,  unless  his  action  had  been  com- 
menced within  one  year  from  the  day  on 
which  he  received  the  injury,  the  action 
would  have  been  barred  by  the  limitations  of 
one  year,  as  prescribed  by  section  2801  of  the 
Code  of  1896  (secUon  4840  of  the  present 
Code).  Therefore,  before  the  Intestate  died 
— upon  the  facta  of  this  case — the  statute 
bad  completed  the  bar,  in  so  far  as  his  right 
of  action  was  concerned.  Section  1751  of  the 
Code  of  1896  (section  3912  of  the  Code  of 
1907)  reads  as  follows:  "If  such  injury  re- 
sults in  the  death  of  the  servant  or  employ^ 
his  personal  representative  is  entitled  to 
maintain  an  action  therefor,  and  the  dam- 
ages recovered  are  not  subject  to  the  pay- 
ment of  debts  or  liabilities,  but  shall  be  dis- 
tributed according  to  the  statute  of  distribu- 
tions." It  is  in  virtue  of  this  statute  that 
the  plaintiff  seeks  to  maintain  this  action, 
and,  recognizing  the  applicability  generally 
of  the  same  statute  of  limitations  to  the  right 
of  administrators  to  maintain  such  actions. 
It  Is  insisted  by  the  plaintiff  that  the  admin- 
istrator's cause  of  action  accrued,  not  when 
the  injury  occurred,  but  at  the  time  the  in- 
testate's death  occurred,  or  at  the  time  let- 
ters of  administration  were  granted;  there- 
fore that  the  statnte  did  not  begin  to  run,  in 
this  case,  lutil  the  letters  of  administration 
were  granted  (Code  1896,  §  2815),  and,  in 
this  view,  that  plaintiff's  action  having  been 
commenced  while  the  statnte  was  current 
the  defendant's  plea  was  not  sustained.  So 
the  question  for  our  determination  Is:  When 
did  the  plaintlfTs  cause  of  action  accme? 
When  did  the  statute  begin  to  run? 

The  object  of  the  statute  (section  1751^ 
Code  1896),  as  we  understand  It.  was  to  con- 
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tinne  the  cause  of  action  which  the  person 
Injured  had — and  which  he  had  not  enforced, 
but  might  have  enforced  had  not  death  Inter- 
vened— for  the  benefit  of  the  legal  distribu- 
tees of  his  estate;  and  to  enable  tbe  distrib- 
utees to  obtain  their  damages,  resulting  from 
the  same  primary  cause,  and  not  to  create  an 
entirely  new  and  additional  right  of  action, 
although  the  mode  of  estimating  tbe  damages 
might  be  entirely  different  from  that  em- 
ployed had  the  action  been  brought  by  the 
employ&  "In  the  ylew  we  take  of  the  stat- 
ute, the  right  to  be  enforced  is  not  an  origi- 
nal one,  springing  into  existence  from  the 
death  of  the  Intestate,  but  is  one  having  a 
previous  existence,  with  tbe  Incident  of  sur- 
vivorship, derived  from  the  statute  itself." 
Tbe  insistence  of  the  appellant  is  contrary 
to  this  view,  and  is  founded  on  the  idea  that 
the  cause  of  suit  by  the  administrator  is  the 
death  of  his  intestate,  and  not  the  negligence 
of  the  defendant  in  causing  tbe  injury  which 
finally  resulted  in  the  death  of  the  Intestate. 
This  theory  would  manifestly  lead  to  anoma- 
lous, if  not  incongruons,  consequences.  The 
Injured  person  might  live  quite  a  number  of 
years,  and  his  right  of  action  would  be  bar^ 
red  during  his  lifetime;  and  yet,  after  his 
death,  should  his  administrator  bring  suit  (as 
was  here  actually  done),  he  conid  recover, 
provided  actionable  negligence  be  shown,  and 
proof  be  made  that  the  death  resulted  from 
the  injury.  We  think  the  very  language  of 
the  statute  repels  the  theory  of  the  plaintiff: 
"If  Budi  Injury  results  in  the  death  of  the 
servant  or  employe,  bis  personal  representa- 
tive is  entitled  to  maintain  an  action  there- 
for." Thus  it  seems  clear  that  no  new  cause 
of  action  is  contemplated,  but  that  the  stat- 
ute simply  devolves  upon  the  personal  repre- 
sentative tbe  right  to  prosecute  the  same 
cause  of  action  the  servant  or  intestate  had. 
It  may  be  true  that  the  action  is,  in  a  sense, 
a  new  one,  in  the  Interest  of  the  distributees 
of  the  estate  of  the  Intestate.  It  is  the  crea- 
ture of  the  statute.  At  the  common  law  no 
such  action  could  be  maintained  (actio  person- 
alls  morltur  cum  persona),  and  In  that  respect 
It  is  new.  It  originated  for  tbe  benefit  of  tbe 
distributees  of  tbe  Intestate,  at  his  death,  and 
is  for  damages  that  for  him  did  not  exist 

"But  the  measure  of  the  administrator's 
right  to  have  the  employer  declared  respon- 
sible toward  him  is  to  be  ascertained  by  the 
rights  the  deceased  himself  had  against  tbe 
employer."  And  It  seems  to  us  the  correct 
construction  of  tbe  statute  to  say  that  there 
is  attached  to  the  administrator's  right  of  ac- 
tion the  implied  statutory  condition  that,  at 
tbe  time  of  the  employe's  death,  be  had  a 
right  of  action  that  could  be  enforced.  If 
his  right  was  then  gone,  or  if  his  right  was 
barred,  the  administrator  has  no  claim.  "The 
statute  extends  the  remedy  to  the  adminis- 
trator, but  does  not  revive  the  defendant's 
liability  if  it  had  been  extinguished.  It  sim- 
ply gives  him  tbe  right  to  avail  himself  of 
tbe  right  to  the  action  the  deceased  had  at 


his  death,"  and  it  la  givoi  for  the  same 
wrongful  act  or  neglect  That  is  tbe  essen- 
tial foundation  of  the  action  in  either  case. 
The  wrong  to  be  redressed  is  the  same  In 
both  cases.  Tbe  foregoing  views  are  fully 
supported  by  tbe  reasoning  of  the  Supreme 
Court  of  Canada,  in  tbe  case  of  Canadian 
Pacific  R.  Co.  V.  Robinson,  64  Am.  &  Eng. 
R.  R.  Gas.  49;  but  it  is  said  by  counsel  for 
the  appellant  that  tbe  decision  of  the  Su- 
preme Court  was  reversed,  on  appeal  to  the 
House  of  Lords  (L.  R.  [1892]  481).  It  is  true 
the  Judgment  of  the  Supreme  Court  was  re- 
versed as  stated,  but  a  critical  examination 
of  the  opinion  of  Lord  Watson  will  show 
that  ttie  reversal  depended  upon  tbe  failure 
of  the  Supreme  Court  to  regard  the  peculiar 
features  of  the  statute  then  under  considera- 
tion; and  that,  as  applied  to  our  statute,  the 
reasoning  employed  In  the  opinion  of  the 
Judges  of  tbe  Supreme  Court  is  entirely  ap- 
propriate. The  Canadian  statute  was  in  this 
language:  "In  all  cases  where  the  person  In- 
jured by  the  commission  of  an  offense  or  a 
quasi  offense  dies  in  consequence,  without 
having  obtained  Indemnity  or  satisfaction, 
his  consort  and  his  ascendant  and  descend- 
ant relations  have  a  right  but  only  within  a 
year  after  his  death,  to  recover  from  the  per- 
son who  committed  tbe  offense  or  quasi  of- 
fense, or  bis  representatives,  all  dSLmages 
occasioned  by  such  death."  Tbe  deceased 
lived  more  than  a  year  after  the  injury  was 
Inflicted  that  caused  bis  death,  and  the  ac- 
tion was  commenced  within  a  year  from  bU 
death. 

Another  statute  of  Canada  (section  2262  [2] 
of  the  Code)  provided  that  actions  "for  bodily 
injuries"  were  prescribed  by  one  year,  saving 
the  special  provisions  contained  in  section 
1056,  and  cases  regulated  by  special  laws. 
It  was  held  by  the  House  of  Lords:  That 
tbe  conditions  affecting  the  right  of  action 
competent  to  the  deceased,  being  prescribed 
or  specified  In  the  statute,  were  so  delineated 
"for  the  purpose  of  making  it  clear  that  no 
conditions  affecting  the  personal  claim  of 
the  deceased,  other  than  those  specified,  are 
to  stand  In  the  way  of  the  statutory  right 
conferred  upon  bis  widow  and  relatives"; 
that  notwithstanding  the  deceased's  right  of 
action  was  barred  at  the  time  of  bis  death, 
yet  tbe  statute  provided  one  year  from  tbe 
death  as  the  time  witliin  which  tbe  widow 
might  bring  suit;  and  that  therefore  to  hold 
that,  because  the  deceased's  right  of  action 
was  barred  at  bis  death,  the  widow's  right 
of  action  was  cut  off,  would  be  to  add  to  tbe 
language  of  tbe  statute  words  not  to  be  found 
there,  such  as  "and  without  bis  claim  having 
been  otherwise  extinguished,"  or,  in  other 
words,  would  involve  the  Insertion  of  a  new 
condition  which  the  Legislature  bad  excluded. 
So  tbe  decision  of  the  House  of  Lords  is 
based  (as  must  be  all  decisions  construing 
statutes)  npon  the  particular  statute  then 
submitted  for  construction. 

In  Fowlkes  v.  N.  &  D.  Ry.  Co.,  6  Baxt 
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(Tenn.)  663,  we  have  a  case  almost  on  all 
fours  with  the  oaB  In  judgment.  A  statute 
of  Tennessee  provided  that:  "The  right  of 
action  which  a  person  who  dies  trom  In- 
juries received  from  another,  or  where  death 
Is  caosed  by  the  wrongful  act  or  omission  of 
another,  would  have  had  against  a  wrong- 
doer. In  case  death  bad  not  ensued,  would  not 
abate  or  be  extinguished  by  bis  death,  but 
was  to  pass  to  bis  personal  representative  for 
the  benefit  of  bis  widow  and  next  of  kin." 
There  was  no  statute  of  limitation  expressly 
applicable  to  that  class  of  cases,  but  by  an- 
other section  It  was  provided  tbat  actions  for 
personal  Injuries  should  be  commenced  with- 
in one  year  after  the  cause  of  action  accrued. 
The  court  held  that,  under  this  last  section, 
the  cause  of  survivors'  action  accrued  when 
the  Injury  was  received,  or  at  the  time  of 
the  wrongful  act  or  omission,  and  that  conse- 
quently, as  to  their  action,  the  statutory  limi- 
tation of  one  year  began  to  run  from  that 
time,  as  it  would  have  begun  to  run,  for  the 
decedent's  action  itself,  bad  he  survived  his 
injuries.  Thus  it  Is  substantially  beld  tbat 
the  survivors'  action  was  brought  for  the 
same  cause  tbat  the  injured  party  would 
have  proceeded  upon  had  he,  himself,  been 
the  plaintiff;  that  it  is  not  the  death  of  the 
Injured  party  that  is  the  cause  of  the  sur- 
vivors' action.  Bead  v.  Great  Eastern  R. 
Co.,  9  B.  &  S.  714;  Halgh  ▼.  Royal  Mall 
Steam  Packet  Co.,  62  Ia  J.  Q.  B.  640;  Dibble 
T.  New  York,  etc.,  Co.,  26  Barb.  (N.  Y.)  183; 
LltUewood  T.  Mayor,  etc.,  89  N.  Y.  24,  42  Am. 
Rep.  271. 

From  the  foregoing  considerations.  It  re- 
nulns  to  UB  only  to  announce  our  conclu- 
sion: That  the  statute  of  limitations  of  one 
year  commoiced  to  run  from  the  time  the  in- 
testate received  the  Injury;  and,  therefore, 
on  the  undisputed  evidence,  the  affirmative 
charge  was  properly  given  for  the  defendant 

Affirmed. 

TYSON,  O.  J.,  and  HARALSON  and  SIMP- 
BOM,  JJ.,  concur. 


(158  A1&.  218) 

BXCHANGB  NAT.  BANK  OP  MONTGOM- 
ERY et  aL  V.  STEWART, 

(Supreme  Oonrt  of  Alabama.    Jan.  21,  1909.) 

L  Fraudt7I,bnt  OoHVETAircKS  (t  239*)— Reu- 

KDT  AT  Law. 

The  fact  that  a  creditor  may  be  entitled  to 
an  action  at  law  for  money  received  is  no  ob- 
jection to  his  bill  to  set  aside  an  alleged  fraud- 
nlent  transfer  of  property  by  an  insolvent 
debtor. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Jonreyances,  Cent  Dig.  H  681-683 ;  Dec.  Dig. 
i  239.»] 

2.  Baitkbuttct  (1 279*)— Fbaddumnt  Tban»- 

TO  —  AVOIDAWOK    BT    TBUSTBK    IN    BANK- 
BDPTOT. 

A  bill  to  set  aside  an  alleged  fraudulent 
tiansfer  of  property  by  an  insolvent  debtor  may 


be  maintained  in  the  name  of  a  trustee  b>  bank 
ruptcy. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Dec  Dig.  t  279.*] 

3.  BxEconow  (|  46*)— "Pbopebtt"  Subjkjt-' 
Money. 

Money  is  "property"  subject  to  levy  by  ex- 
ecution. 

[B2d.  Note. — For  other  cases,  see  Execntien 
Cent  Dig.  i  57 ;   Dec  Dig.  {  4ft* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  5717,  5718;    vol.  8,  pp.  7768-7770) 

4.  FBAUDOI.ENT  CONVETANCES  (|  237*)— PBOP 

EBTY  Which  May  be  Subjected. 

Money  being  leviable  property,  when  fraud- 
ulently disposed  of  by  an  insolvent  corporation, 
may  be  reached  by  a  creditors'  suit 

[Ed.  Note.— For  other  cases,  see  E^ndulent 
Conveyances,  Dec.  Dig.  |  237.*] 

5.  F'BADDlrLENT  CONVEYANCES  (|  237*)— PBOP- 

EBTY  Which  May  be  Subjected— Pboceeds 

or  Checks. 

The  proceeds  of  checks  paid  from  the  as- 
sets of  an  insolvent  debtor  may  be  recovered  by 
a  creditors'  suit  as  property  fraudulently  trans- 
ferred. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Dec  Dig.  {  237.*] 

6.  Fbauduijcnt    Convkyanoes    (J    263*)  — 

PLEADINO — S  UFFICIENCY— COKPLAINT. 

The  averments  in  a  creditor's  bill  that  the 
payments  sought  to  be  set  aside  were  made 
with  intent  to  binder,  delay,  and  defraud  cred- 
itors" and  "without  consideration,"  are  suffi- 
cient as  to  want  of  consideration  for  the  pay- 
ments alleged  to  have  been  fraudulently  made. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  H  771-781;  Dec.  Dig. 
{  263.*] 

7.  EQurrr  (|  150*)  —  Plbadiso  —  Moioifabi- 

OC8NE8S. 

A  creditor's  bill  to  set  aside  fraudulent 
transfers  of  property  is  not  open  to  the  objec- 
tion of  multiiariouBness  or  misjoinder  of  defend- 
ants, in  that  it  joins  two  or  more  defendants  al- 
leged to  be  fraudulent  grantees  in  different 
transactions. 

[Ed.  Note. — ^For  other  cases,  see  Equity,  Gent 
Dig.  11  342,  871-379;    Dec.  Dig.  |  160.*] 

Appeal  from  City  Court  of  Montgomery; 
A.  D.  Sayre,  Judge. 

Action  by  Mose  W.  Stewart,  trustee  In 
bankruptcy,  against  the  Exchange  National 
Bank  of  Montgomery  and  the  Union  Bank  & 
Trust  Company.  lYom  a  judgment  over^ 
ruling  demurrers  to  the  bill,  defendants  ap- 
peaL    Affirmed. 

The  bill  alleges:  That  the  Conecuh  Pine 
Lumber  &  Manufacturing  Company  was  a 
corporation  under  the  laws  of  Alabama,  and 
on  the  4th  of  June,  1007,  It  was  adjudged  to 
be  a  bankrupt  and  the  complainant  was  ap- 
pointed the  trustee  on  the  24th  day  of  June, 
1007,  and  qualified  as  such  on  June  25th; 
tbat  the  Exchange  National  Bank  of  Mont- 
gomery Is  a  corporation  organized  under 
the  national  banking  laws,  and  is  engaged 
in  the  business  of  banking  in  the  city  of 
Montgomery,  and  the  Union  Bank  &  Trust 
Company  Is  a  corporation  organized  under 
the  laws  of  Alabama,  and  has  been  engaged 
in  business  in  Montgomery,  Ala.;  tbat  on 
and  prior  to  June  30,  1906,  and  on  March  1, 
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1907,  respectively,  the  Conecuh  Pine  Lumber 
&  Manufacturing  Company  was  engaged  in 
business  in  the  city  of  Montgomery,  and  on 
the  dates  last  above  mentioned  vras  indebted 
to  the  Fourth  National  Bank  of  Montgomery 
in  a  large  sum,  to  wit,  |10,000  or  more, 
which  Indebtedness  had  been  continuously 
In  existence  since  and  prior  to  June  30, 1906 ; 
that  the  Conecuh  Pine  Lumber  &  Manufac- 
turing Company  was  also  indebted  to  numer- 
ous and  divers  other  persons  on  said  dates; 
and  that  a  large  portion  of  said  indebtedness 
Is  still  due  and  unpaid.  It  Is  further  shown 
on  Information  and  belief  that  on  June  36, 
1906,  Thomas  W.  Tebb  and  R.  N.  Chestnutt 
executed  and  delivered  to  said  Union  Bank 
&  Trust  Company  a  note  for  $7,000,  dated 
June  80,  1906,  and  payable  December  30i 
1900,  which  note  is  attached  as  an  exhibit 
to  the  bill.  It  is  further  averred  on  informa- 
tion and  belief  that  the  note  Is  secured  by 
830  shares  of  the  capital  stock  of  the  Conecuh 
Pine  Lumber  &  Manufacturing  Company,  of 
the  par  value  of  $25,  and  issued  to  Thomas 
W.  Tebb  and  placed  by  him  with  said  Union 
Bank  &  Trust  Company  as  collateral  security 
for  said  note,  and  that  said  note,  with  the 
collateral  security,  was  transferred  to  the 
Exchange  National  Bank  for  a  consideration 
unknown  to  orator.  It  Is  further  averred  on 
Information  and  belief  that  said  Conecuh 
Pine  Lumber  Sc  Manufacturing  Company 
had  an  account  with  the  Union  Bank  & 
Trust  Company,  and  that  they  delivered  to 
the  Union  Bank  &  Trust  Company  a  check 
for  $280  (check  is  made  exhibit  to  the  bill), 
and  that  the  amount  of  said  check  was  ap- 
propriated by  said  Union  Bank  &  Trust 
Company  under  some  arrangement,  express 
or  Implied,  between  said  Union  Bank  &  Trust 
Company  and  the  Conecuh  Pine  Lumber  & 
Manufacturing  Company,  or  Its  ofiScer  or 
officers,  agent  or  agents,  and  was  applied  In 
payment  of  the  Interest  for  a  period  of  six 
months  on  the  $7,000  note  signed  by  Tebb 
and  Chestnutt,  and  the  amount  of  said 
check  charged  by  said  Union  Bank  &  Trust 
Company  to  the  account  of  said  Conecuh 
Pine  Lumber  &  Manufacturing  Company, 
without  any  adequate,  legal,  or  valid  con- 
sideration to  said  Conecuh  Pine  Lumber  & 
Manufacturing  Company  from  any  person 
or  corporation  for  the  amount  of  said  check, 
and  that  when  the  said  Union  IBank  &  Trust 
Company  marked  said  check  paid,  and  ap- 
plied the  amount  thereof  to  the  payment  of 
the  interest  on  said  note  of  Tebb  and  Chest- 
nutt, and  charged  the  same  to  the  accoimt 
of  the  Conecuh  Pine  Lumber  &  Manufactur- 
ing Company,  it  knew  that  said  money  was 
being  appropriated  out  of  the  assets  of  said 
Conecuh  Pine  Lumber  &  Manufacturing 
Company  on  the  debt  of  Tebb  and  Chestnutt 
for  and  on  which  said  Conecuh  Pine  Lumber 
&  Manufacturing  Company  was  in  no  man- 
ner legally  liable. 

It  is  further  averred  on  information  and 
belief  that  prior  to  June  30,  1906,  said  Union 


Bank  &  Trust  Company  held  a  note  signed 
by  said  Tebb  and  Chestnutt,  or  oa  whlcb 
they  were  each  liable  in  the  sum  of  $8,000^ 
and  that  prior  to  June  30,  1906,  payments 
were  made  on  such  notes  or  debts  at  divers 
times  out  of  the  money  or  assets  of  said 
Conecuh    Pine    Lumber    &    Manufacturing 
Company.     The  said  Union  Bank  3c  Trust 
Company,  on  the  debt  of  said  Tebb  and 
Chestnutt  aggregating   the   sum   of  $2,000, 
and  that  at  the  time  said  payments  were 
made,  out  of  the  assets  of  said  Conecuh  Pine 
Lumber  &  Manufacturing  Company,  said  Un- 
ion Bank  &  Trust  Company  knew  that  said 
payments  were  being  made  out  of  the  assets 
of  the  lumber  company,  and  that  said  pay- 
ments were  Illegal  and  fraudulent  as  against 
the  rights   of  the  creditors  of  the  lumber 
company.    It  Is  averred  that  complainant  is 
not  advised  as  to  the  date  of  the  payments, 
except  that  they  were  made  during  the  years 
1905  and  1906,  and  he  avers  that  there  was 
no  legal,  adequate,  or  valuable  consideration 
to  said  Conecuh  Pine  Lumber  &  Manufactur- 
ing Company  for  such  payments  or  either  of 
them  so  made  to  the  Union  Bank  &  Trust 
Company   on   the   debt  of   said  Tebb  and 
Chestnutt,    and   that   such    payments   were 
fraudulent    as    against    the    rights    of    the 
Fourth  National  Bank  of  Montgomery  and 
other  creditors  of  said  Conecuh  Pine  Lumber 
&   Manufacturing  Company    holding   debts 
against  It  at  the  time  said  payments  were 
made.    It  is  further  averred  on  information 
and  belief  that  on  March  1,  1907,  the  check 
of  the  Conecuh  Pine  Lumber  &  Manufac- 
turing Company,  toe  the  sum  of  $5,006.44^ 
was   delivered  to  said  Exchange  National 
Bank  of  Montgomery  (this  check  is  made  an 
exhibit),  and  that  the  amount  of  said  check 
was  delivered  by  Kxchange  National  Bank 
to  itself,  and  $5,000  of  said  amount  credited 
on  said  note  for  $7,000  made  by  said  Tebb 
and    Chestnutt,    and   the   balance   of   said 
check,  $96.44,  applied  to  the  interest  on  said 
note  by  said  Exchange  National  Bank,  and 
that  the  amount  of  the  chedc  Is  charged  to 
the  account  of  said  Conecuh  Pine  Lumber  & 
Manufacturing  Company,  on  the  books  of 
said  Exchange  National  Bank  of  Montgomery 
and  taken  out  of  the   money  which   said 
Conecuh    Pine    Lumber    &    Manufacturing 
Company   had  on  deposit  with  the  said  Ex- 
change National  Bank,  and  that  at  the  time 
of  the  payment  of  said  check  and  the  charg- 
ing of  It  to  the  accoimt  of  the  Conecuh  Pine 
Lumber  &  Manufacturing  Company,  by  said 
bank,  the  bank  knew  that  said  money  was 
being  received  and  credited  on  said  note  of 
Tebb  and  Chestnutt  on  which  said  Coneeuli 
Pine   Lumber    &    Manufacturing    Company 
was  in  no  manner  legally  liable.    It  is  tben 
alleged   that   these  transactions   were  sep- 
arately and  severally  made  with  the  Intent 
to  hinder,  delay,  and  defraud  the  creditors 
of  the  said  Conecuh  Pine  Lumber  &  Manu- 
facturing  Company,   and   without  legal     or 
adequate    valuable    consideration    to    said 
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Conecuh  Pine  Lumber  ft  Manufacturing 
Company;  or  that  said  payments  were  vol- 
imtary  on  the  part  of  said  Conecuh  Fine 
Lmnber  ft  Manufacturing  Ckimpany,  and 
without  any  I^al,  adequate,  valuable  con- 
sideration to  It,  and  constituted  a  mere  gift 
or  unlawful  disposition  of  its  assets  or 
money  to  that  extent  in  such  manner  that  it 
was  and  is  a  fraud  on  and  against  its  cred- 
itors, and  void  or  voidable  as  against  the 
rights  of  its  creditors.  Then  follows  an 
averment  of  the  different  debts  owing  by 
said  company  with  the  prayer  for  relief.  A 
nnmber  of  demurrers  were  filed  to  the  bill 
raising  the  points  decided  in  the  opinion. 

Fred  S.  Ball  and  J.  M.  Chilton,  for  appel- 
lants.   R.  h.  Harmon,  for  appellee. 

DOWDBLI>,  J.  In  its  simple  analysis  the 
bUl  Is  a  creditor's  bill  to  set  aside  an  alleged 
fraudulent  transfer  of  the  property  by  an 
insolvent  debtor  and  for  an  accounting,  and 
as  such  contains  equity. 

It  is  no  objection  to  the  bill  that  the  cred- 
itor may  have  bis  action  at  law  for  money 
bad  and  received.  The  bill  Is  authorized  un- 
der the  statute.    Code  1007,  |  3739. 

The  bill  is  properly  filed  in  the  name  of 
tbe  trustee  in  bankruptcy.  As  such  he 
stands  in  the  place  of  the  creditors,  and  may 
recover  in  any  case  where  the  creditors  could 
Iiave  recovered. 

Honey  is  leviable  property,  and,  when 
fraudulently  disposed  of  by  a  debtor  corpora- 
tion, may  be  reached  by  creditors  by  bill  in 
chancery.  Hall  ▼.  A.  T.  I.  Co.,  143  Ala.  481, 
39  South.  286,  2  L.  R.  A.  (N.  S.)  130. 

Checks  drawn  by  a  debtor  cori>oration, 
which  are  paid  out  of  Its  assets,  are  equlva- 
Imt  to  money,  and  the  proceeds  of  the 
checks  or  the  money  represented  by  them 
may  be  recovered  as  property  fraudulently 
transferred,  the  same  as  money.  Hall  ft 
Parley,  Trustees,  v.  Henderson,  126  Ala.  449, 
485,  486,  28  South.  531,  61  L.  R.  A.  621,  85 
Am.  St  Rep.  53;  Wolffe  v.  State,  79  Ala.  206, 
68  Am.  Rep.  590. 

We  think  the  averments  of  the  bill  that 
the  payments  in  question  were  made  "with 
the  intent  to  hinder,  delay,  and  defraud  the 
creditors  of  said  Conecnh  Pine  Lumber  & 
Manufacturing  Company  and  without  legal 
and  adequate  valuable  consideration  to  said 
Conecuh  Pine  Lumber  ft  Manufacturing 
Company  for  the  same"  are  sufficient  as  to 
want  of  consideration  for  the  said  payments 
in  an  allegation  of  fraudulent  transfer  as  to 
creditors,  and  render  the  bill  nnobjectionable 
to  demurrer  in  this  respect 

The  bill,  as  a  creditor's  bill  to  set  aside 
frandulent  transfers,  is  not  open  to  the  ob- 
jection of  multifariousness,  or  misjoinder  of 
defendants,  in  that  it  Joins  two  or  more  de- 
fendants alleged  to  be  frandulent  grantees  In 
different  transfers  and  transactions.    It  has 


often  been  decided  by  this  conrt  that  this 
may  be  done.  Hill  Bros.  v.  Moone,  104  Ala. 
353,  16  South.  67;  Guyton  v.  TerreU,  132  Ala 
66,  31  South.  83;  6  Mayfleld's  Dig.  p.  840,  ^ 
78;  Henderson  v.  HaU,  134  Ala.  507,  82 
South.  840,  63  L.  R:  A.  673;  Wlmberly  v. 
Montgomery  Fertilizer  Co.,  182  Ala.  107,  81 
South.  524. 

We  find  no  error  In  the  decree  appealed 
from,  and  it  will  be  affirmed. 

Affirmed. 

SIMPSON,  ANDERSON,  and  DBNSON, 
JJ.,  concur. 

(158  AliL  231) 

WEEKS  V.  BTNUM  et  aL 
(Supreme  Court  of  Alabama.    Jan.  14,  1900.) 

1.  CouNTiKs  (1 106*)  —  Comrr  Boabos  — Bb- 
viEw  of  Action  bt  Cocbtb. 

Under  Code  1907,  f{  131,  133,  making  it 
the  duty  of  the  court  of  county  commissioners 
to  erect  and  keep  in  repair  courthouses  and 
other'connty  buildings,  the  conrt  of  county  com- 
missionera  has  exclusive  power  in  the  matter  of 
determining  the  necessity  for  a  new  courthouse, 
and  its  decision  that  the  courthouse  is  unsafe, 
and  to  erect  a  new  building,  in  the  absence  of 
fraud  or  unfair  dealing,  cannot  be  controlled 
by  the  courts. 

[Ed.  Note.— For  other  cases,  see  Oonntlea, 
Cent.  Dig.  I  165;   Dec.  Dig.  t  106.*] 

2.  Injunction  (|  172*)— Tkhpobabt  Injunc- 
tion—DissotunoH. 

Where,  though  a  bill  shows  a  cause  for  In- 
junctive relief,  the  sworn  answers  deny  all  the 
averments  thereof  upon  which  any  right  to  re- 
lief could  be  predicated^  a  temporary  injunc- 
tion issued  is  properly  dissolved. 

[B^i.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  (f  876,  377;   Dec.  Dig.  ^  172.*] 

Appeal  from  Chancery  Court,  Lamar  Coun- 
ty;  W.  H.  Simpson,  Chancellor. 

Bill  by  O.  M.  Weeks  against  B.  C.  Bynnm 
and  others.  From  a  decree  dissolving  a 
temporary  injunction,  complainant  appeals. 
Affirmed. 

Bankhead  ft  Bankhead,  for  appellant  J. 
C.  Mllner,  Walter  Nesmlth  and  S.  D.  ft  J.  B. 
Weakley,  for  appellees. 


DBNSON,  J.  This  bill  is  presented  by  0. 
M.  Weeks,  a  taxpayer  and  resident  cltisen 
of  Lamar  county,  against  B.  C.  Bynum,  do- 
ing business  under  the  name  of  Bynum  Con- 
struction Company,  and  the  members  of  the 
court  of  county  commissioners  of  said  coun- 
ty, individually  and  in  their  official  capacity. 
The  purpose  of  the  bill  is  to  enjoin  the  re- 
spondents from  taking  down  the  courthouse 
of  that  county,  and  from  the  erection  of  a 
new  one  in  the  town  of  Vernon.  The  bill 
was  presented  to  the  Judge  of  the  law  and 
equity  court  of  Walker  county,  who  granted 
a  temporary  injunction.  The  respondents 
answered  the  bill  under  oath,  and  upon  ffi- 
Ing  their  answers  moved  to  dissolve  the  in- 
junction for  want  of  equity  In  the  bill  and 
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upon  tlie  denlola  contained  In  their  answer*. 
This  motion  was  heard  by  Chancellor  Simp- 
son, In  vacation,  on  the  22d  day  of  July, 
1908,  and  a  decree  dissolving  the  Injunction 
was  enrolled  July  27,  190S.  From  that  de- 
cree this  appeal  is  taken. 

By  statute  county  buildings  are  to  be 
erected  and  k^t  in  order  and  repair  at  the 
expense  of  the  county,  under  the  direction 
and  control  of  the  court  of  county  commis- 
sioners, and  that  court  is  authorized  to 
malce  all  necessary  contracts  for  that  pur- 
pose. Code  1907,  i  181.  Section  133  of  the 
Code  makes  it  the  duty  of  the  court  of  coun- 
ty commissioners  to  erect  courthouses  and 
other  county  buildings.  This  court  is  com- 
mitted to  the  doctrine  that  in  all  cases,  in 
the  discharge  of  these  statutory  duties,  the 
court  of  county  commissioners  exercises  a 
discretion  which  cannot  be  controlled  by  any 
judicial  tribunal,  in  the  absence  of  fraud, 
corruption,  or  unfair  dealing.  7  Am.  &  X^g. 
Ency.  Law,  996;  Hays  v.  Ahlrlchs,  116  Ala. 
239,  22  South.  15;  White  ▼.  Hewlett,  143 
Ala.  374,  42  South.  78;  Matkln  t.  Marengo 
Co.,  137  Ala.  15S,  34  South.  171.  In  the  case 
last  cited  the  court  uses  this  language :  "Un- 
der our  statutes  there  can  be  no  doubt  of 
the  proposition  that  the  court  of  county  com- 
missioners tias  sole  and  exclusive  power  and 
authority  in  the  matter  of  determining  the 
necessity  for  a  new  courthouse  for  the 
county  and  having  the  same  erected,  and  In 
these  matters  they  act,  at  least,  in  a  quasi 
legislative  capacity,  and  that  their  acts, 
when  free  from  fraud,  corruption,  and  un- 
fair dealing,  cannot  be  controlled  by  any 
other  court"  In  the  case  at  bar  it  appears 
that  the  coiurt  of  county  commissioners  de- 
termined that  the  courthouse  was  unsafe 
and  insufficient  as  a  public  building,  and  in 
the  exercise  of  their  authority  in  the  prem- 
ises entered  Into  a  contract  with  the  Bynum 
Construction  Company  for  the  removal  of 
the  old,  and  the  erection  of  a  new,  court- 
house in  Vernon.  We  concur  in  the  opin- 
ion of  the  chancellor  that  in  the  bill  there 
are  no  sufficient  averments  of  fraud,  corrup- 
tion, or  unfair  dealing  on  the  part  of  the 
commissioners.  But  even  If  the  bill  did 
show  a  case  for  injunctive  relief,  yet  we 
further  concur  with  the  chancellor  that, 
upon  a  careful  reading  of  the  sworn  answers 
of  the  respondents,  "It  appears  that  they 
fnlly  deny  all  the  averments  of  the  bill,  up- 
on which  any  right  to  the  relief  sought 
could  be  predicated,"  and  hold  that,  for  this 
reason,  the  injunction  was  properly  dis- 
solved. 

Without  prolonging  the  discussion,  the 
court  concludes  that  the  decree  dissolving 
the  injunction  must  be  affirmed. 

Affirmed. 

HARALSON,  DOWDELL,  and  SIMPSON. 
JJ.,  concur. 


TOUNO  ▼.  STATB. 


(I6S  Ala.  38) 


(Supreme  Court  of  Alabama.    Jan.  IS,  1900.) 

Intoxicating  Liquobs  (i  145*)— Offenses^ - 
Keeping  Open  at  PsoHiBrrKn  Tikes. 


Act  Auk,    2,  1907  (Gen.  Acts  1907,  p.  618) 
,  Code  1907,  i  7378,  makes  it  unlawful  to 
nave  open,  or  to  admit  an^  person  into,  a  place 


where  intozicatlDg  liquor  is  sold,  or  to  aell  the 
same,  between  certain  hours.  Section  2,  Code 
1907,  I  7379,  makes  a  person  who  shall  sell  in- 
toxicanng  liquor  within  the  prohibited  hours 
niilty  of  a  misdemeanor,  and  fixes  the  penalty. 
Code  1907,  (  7022,  piovidea  for  the  punishment 
of  a  misdemeanor  at  conunon  law  or  by  statute, 
where  no  punishment  is  particularly  specified  in 
the  Code.  Held,  that  the  havine  open  of  a  place 
where  intoxicating  liquor  ia  sold  within  the  pro- 
hibited hours  cannot  be  criminally  punished, 
since  section  2,  Code  1907,  |  7379,  neither  pro- 
vides anv  penal^  for  having  such  a  place  open 
within  the  prohibited  houis,  nor  declares  it  to 
bt  a  misdemeanor,  the  penalty  provided  being 
confined  to  a  sale  within  the  prohibited  hours; 
and,  since  it  not  being  a  misdemeanor  at  the 
common  law,  or  made  so  by  statute.  Code'  190T, 
I  7622,  has  no  application. 

[EA.  Note.— For  other  casea^  see  Intoxicatins 
Liquors,  Dec.  Dig.  |  145.*] 

Appeal  from  City  Court  of  Montgoiii«7; 
W.  H.  Thomas,  Judge. 

John  Young  was  convicted  of  violating  Act 
Aug.  2,  1907  (Oen.  Acts  1907,  p.  518),  regu- 
lating the  opening  and  closing  of  saloons  and 
the  sale  of  intoxicating  liquor,  and  be  ap- 
peals.    Beversed  and  remanded. 

Hill,  Hill  &  Whiting,  for  appellant.  Alex- 
ander M.  Garber,  Atty.  Gen.,  for  the  State. 

DOWDELL,  J.  This  appeal  is  prosecuted 
by  the  defendant,  Jolin  Young,  from  a  Judg- 
ment of  conviction  In  the  dty  court  of  Mont- 
gomery, on  an  Indictment  preferred  under  an 
act  of  the  Legislature  approved  August  2, ' 
1907  (Gen.  Acta  1907,  p.  518),  and  entitled 
an  act  "To  further  regulate  the  opening,  clos- 
ing and  operating  saloons,  and  giving  away 
or  selling  spirituous,  vinous  or  malt  liquors 
under  a  license  from  the  state,  and  to  punish 
the  violation  thereof."  The  act  was  adopted 
into  the  Code  of  1907  as  article  3.  c  248,  p. 
773,  Cr.  Code  1907,  embracing  sections  7378- 
7382,  inclusive.  The  indictment  followed  the 
form  prescribed  In  the  act,  and  hence  was 
not  subject  to  the  grounds  of  demurrer  as- 
sailing its  sufficiency  in  this  respect  The 
first  section,  among  other  tilings,  makes  It  un- 
lawful "to  have  open  or  to  admit  any  one  or 
more  persons  into  the  house  or  place  where 
spirituous,  vinous  or  malt  liquors  are  stored, 
kept  or  sold,"  eta,  after  certain  hours  of  the 
day.  Section  2,  which  provides  a  penalty 
for  a  violation  of  the  statute,  reads  as  follows: 
"That  any  person  or  persons  having  a  li- 
cense to  sell  spirituous,  vinous  or  malt  liq- 
uors, or  the  agent,  employfi  or  servant  of  such 
person  or  persons  who  directly  or  indirectly 
sells  or  gives  or  delivers  any  spirituous, 
vinous  or  malt  liquors  to  any  person  in  or 
from  such  house  or  place  in  which  license 
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anthorisM  the  doing  of  business  at  any  time 
prohibited  by  this  act  shall  be  guilty  of  a 
misdemeanor  and  on  conviction  shall  be  fined 
not  less  than  fifty  nor  more  than  five  hundred 
dollars  and  may  also  be  imprisoned  In  the 
comity  jail  or  sentenced  to  hard  labor  for 
the  county  for  not  more  than  six  months." 
It  will  be  observed  that  by  this  section,  and 
it  is  the  only  one  that  relates  to  punishment, 
no  punishment  Is  provided  for  having  open 
doors  witbln  the  prohibited  hours  mentioned 
in  section  1,  nor  is  it  declared  to  be  a  mis- 
demeanor. The  punishment  provided  for  in 
the  statute  la  confined  to  a  violation  of  the 
proTlsion  in  respect  to  the  selling  or  other- 
wise disposing  of  the  spirituous,  vinous,  or 
malt  liquors  within  the  prohibited  hours.  As 
to  having  open  doors  the  statute  does  nothing 
more  than  to  declare  the  same  unlawful  with- 
in the  prohibited  hours,  without  even  declar- 
ing it  to  t>e  a  misdemeanor  to  do  so.  Not  be- 
ing a  misdemeanor  at  the  common  law,  nor 
made  so  by  the  statute,  section  7622  of  the 
Code  of  1907,  which  provides  for  the  pun- 
ishment of  a  misdemeanor  where  no  punish- 
ment is  particularly  specified  in  the  statute, 
is  without  application. 

The  undisputed  evidence  was  that  the  de- 
fendant ran  a  restaurant,  in  which  he  also 
conducted  a  bar  where  spirituous  liquors 
were  retailed  under  a  license  from  the  state. 
The  front  door  of  his  place  of  business  was 
<q)en  within  the  prohibited  hours ;  a  servant 
being  at  the  time  engaged  in  sweeping  out  the 
place.  There  was  no  evidence  of  any  sale  or 
giving  away  or  delivering  by  the  defendant, 
directly  or  indirectly,  of  any  spirituous,  vin- 
ous, or  malt  liquors  within  the  prohibited 
hours;  indeed  no  pretense  of  such  by  the 
prosecution,  the  state  relying  for  a  convic- 
tion solely  upon  the  fact  of  the  defendant 
having  open  the  door  of  his  place  of  business 
within  the  prohibited  hours.  As  we  have  ob- 
served atrave,  this  was  no  offense  for  which 
be  could  Im  criminally  punished  under  the 
■tatnte.  The  defendant  was  therefore  «i- 
titled  to  the  general  charge  as  requested  in 
writing,  and  the  trial  court  erred  in  its  r»- 
fnsaL 

Revened  and  remanded. 

HARALSON,  SIMPSON,  and  OBNSON. 
J3^  concnr. 


qsSAla.  «10} 

BHUOMOHAM  RT.,  LIGHT  &  POWER  CO. 
V.  McGINTX. 

(Supreme  Court  of  Alabama.     Jan.  14,  1909.) 

1.  Gabbibbs  (1 816*)— Injuxm  to  PAssxNasB 
— PucADiwo— Vabiawc*— "At." 

A  complaint  against  a  street  rallwav  com- 
pany alleced  that  a  passenger  was  injured  while 
alighting  at"  C  which  appears  to  have  been  a 
shed  station,  and  not  a  town  or  city.  The  evt- 
deooe  showed  that  the  accident  occurred  about 
two  car  lengths  from  the  station.     Held,  ttiat 


there  was  no  variance;  "at"  as  pleaded  mean- 
ing "at  or  near." 

[Ed.  Note.— For  other  cases,  see  Carriers,  Dec. 
Dig.  f  316.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  596-098 ;   vol.  8,  p.  7585.] 

2.  Cabriebs  (g  314*)— Electbio  Rajuioaos— 
Injury  to  At.iqhtiro  Passengbb— Plkad- 
IWQ— SumciENCT. 

A  complaint  claimed  specifled  damages 
against  an  electric  railway  company  on  allega- 
tions that,  while  plaintiff  passenger  was  alight- 
ing at  his  destination,  the  car  started  or  jerked, 
or  the  speed  thereof  was  suddenly  increased, 
proximately  causing  him  to  fall,  resulting  in 
Bi>ecified  injuries ;  tnat  he  was  thrown  or  caused 
to  fall  through  and  as  a  proximate  consequence 
of  defendants  negligence  In  and  about  carrying 
him  as  Its  passenger.  Held,  that  the  complaint 
was  not  demurrable  as  being  vague,  uncertain, 
and  definite,  as  not  showing  any  dnty  or  any 
violation  of  any  dnty. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Dec. 
Dig.  i  314.*] 

3.  CaBBIBBS   (I  803*)— B^LEOTBIO  Railboads— 

SETTiNa  Down  PASSBNaBB»— Ddtt. 

It  was  an  electric  railway  company's  dnty 
to  hold  a  car  at  a  stopping  place  sutBcient  time 
to  allow  passengers  to  alight,  and  not  to  start 
it  while  a  passenger  was  alightlog ;  bnt  it  would 
have  been  a  defense  to  an  action  for  injury  to 
him  that  the  car  bad  stopped  a  sufficient  time, 
and  that  those  in  charge  <ud  not  know  that  he 
was  alighting. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  H  1228,  1228^ ;  Dec.  Dig.  |  303.*] 

4.  Cabbibbs  (I  320*)— EixcTBio  Raii.boads— 
Injury  to  Aliohtino  Passxnoeb  —  Juby 
Question. 

In  an  action  against  an  electric  railroad 
company  for  injury  to  an  alighting  passenger, 
held  under  the  evidence  a  jury  question  whether 
the  conductor  saw  that  the  passenger  was  about 
to  alight  and  might  have  prevented  it,  or  pre- 
vented the  starting  of  the  car  while  he  was 
alighting. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Dec. 
Dig.  g  320.*] 

Appeal  from  Circuit  Court,  Jefferson 
County;   A.  O.  Lane,  Judge. 

Action  for  damages  by  Andrew  J.  Mc- 
Ginty  against  the  Birmingham  Railway, 
Light  &  Power  Company.  From  a  Judgment 
for  plaintiff,  defendant  appeals.    Affirmed. 

The  complaint  was  in  the  following  lan- 
guage: "Plaintiff  daims  of  the  defendant 
|S,000,  as  damages,  for  that  heretofore,  to 
wit,  on  the  6th  day  of  March,  1907,  defend- 
ant was  a  common  carrier  of  passengers  by 
means  of  a  car  operated  by  electricity  upon 
a  railway  from  Birmingham  to  and  by  Cleve- 
land in  Jefferson  county,  Ala.;  that  on  said 
day,  while  plaintiff  was  defendant's  passen- 
ger on  said  car,  having  paid  his  fare  to  the 
defendant  to  be  carried  to  said  Cleveland, 
and  while  plaintiff  was  engaged  in  or  about 
alighting  from  said  car  at  said  Cleveland, 
the  said  car  started  or  jerked,  or  the  speed 
thereof  was  suddenly  increased,  and  as  a 
proximate  consequence  thereof  plaintiff  was 
thrown  or  caused  to  fall  [here  follows  a  cat- 
alogue of  the  injuries  and  special  damages 
claimed],  and  plaintiff  alleged  that  be  was 
thrown  or  caused  to  fall  as  aforesaid  by  rea- 
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son,  and  as  a  proximate  consequence  of  the 
negligence  of  defendant  !n  and  about  carry- 
ing plaintiff  as  Its  passenger  as  aforesaid, 
and  suffered  said  injuries  and  damages  as 
aforesaid."  The  second  count  is  in  wanton 
or  Intentional  negligence.  Demurrers  were 
filed  as  follows:  "The  averments  of  sifild 
count  are  vague,  uncertain,  and  Indefinite. 
It  does  not  appear  with  sufBcient  certainty 
what  duty  the  defendant  owed  to  the  plain- 
tiff. It  does  not  appear  therefrom  with  suffi- 
cient certainty  wherein  or  how  the  defend- 
ant violated  any  duty  It  owed  to  the  plain- 
tiff. It  Is  not  averred  that  the  car  was  neg- 
Ugently  started  or  jerked.  The  facts  relied 
on  do  not  show  negligence,  except  by  way  of 
conclusion."  The  following  charge  was  re- 
fused to  defendant:  "(3)  I  charge  the  Jury 
tliat  the  conductor  was  not  guilty  of  negli- 
gence." 

Tillman,  Grubb,  Bradley  Sc  Morrow,  for 
appellant  Frank  S.  White  ft  Sons,  for  ap- 
pellee. 

SIMPSON,  J.  This  action  Is  for  damages 
claimed  to  have  been  sustained  by  the  plain- 
tiff In  the  act  of  alighting  from  a  car  of  the 
defendant  The  first  count  of  the  complaint 
alleges  that  plaintiff  was  a  passenger  on  the 
car  of.  the  defendant  from  Birmingham  to 
Olereland,  and  that  while  plaintiff  was 
alighting  "at  said  Cleveland,"  the  car  "start- 
ed or  Jerked,"  etc.,  and  plaiutlff  was  thrown, 
etc.  There  is  no  proof  that  there  Is  any  city 
or  town  by  the  name  of  Cleveland,  but  It  Is 
spoken  of  as  a  "station,"  "a  little  shed  on 
the  left-hand  side,"  and  it  seems  to  be  not 
far  from  Tate  station.  According  to  the 
evidence.  Including  the  plaintHTs  own  testi- 
mony, the  accident  did  not  occur  at  Cleve- 
land, but  on  the  contrary,  a  car  which  was 
in  front  of  plalntifTs  car  stopped  at  Cleve- 
land, and  plalntifTs  car  was  stopped  about 
two  car  lengths  distant  from  Cleveland  sta- 
tion, and  merely  moved  forward  to  reach 
that  station  when  the  other  oar  moved  on, 
and  it  seems  that  the  plaintiff  was  in  the 
act  of  stepping  off  when  It  moved.  Tlie 
word  "at"  is  taken  In  the  sense  of  at  or 
near,  in  this  complaint  and  this  did  not  con- 
stitute a  variance.  Under  the  dedslons  of 
this  court  the  first  count  of  the  complaint 
is  not  subject  to  the  demurrer  interposed: 
tlie  allegation  of  the  duty  and  the  general 
allegation  of  negligence  being  sufficient 

If,  as  alleged,  the  plaintiff  was  a  passen- 
ger to  Cleveland,  and  the  car  had  reached 
that  place  and  stepped,  it  was  the  duty  of 
the  defendant  to  wait  a  sufficient  time  to  al- 
low passengers  to  alight  and  not  to  start 
the  car  while  a  passenger  was  in  the  act  of 
alighting.  Under  the  allegations  of  this 
count  if  the  car  had  stopped  a  sufficient 
length  of  time  to  allow  the  passenger  to 
alight  and  those  in  charge  of  the  car  had 
no  knowledge  of  the  fact  that  he  was  alight- 


ing, these  are  matters  of  defense  which 
might  have  been  set  up.  Postal  Tel.  Cable 
Co.  V.  Jones,  133  Ala.  217,  225,  226.  32  South. 
500;  Armstrong's  Adm'r  v.  Montgomery  St 
Ry.,  123  Ala.  233,  244,  26  South.  346;  Sweet 
V.  Birmingham,  etc.,  Co.,  136  Ala.  166,  169, 
33  South.  886;  2  Hutchinson  on  Carriers 
(3d  Ed.)  I  1118,  p.  1308;  Birmingham,  etc.. 
Co.  V.  Moore,  148  Ala.  116,  42  South.  1024. 

That  part  of  the  oral  charge  excepted  to, 
although  it  did  not  clearly  express  the  idea 
Intended  to  be  conveyed,  was  cured  by  other 
parts  of  the  oral  charge. 

There  was  no  error  in  the  refusal  of  the 
court  to  give  charge  numbered  3.  requested 
by  the  defendant  The  evidence  shows  that 
the  conductor  was  present  near  the  plalntilC, 
when  he  alighted,  and  it  was  for  the  Jury  to 
say  whether  he  saw  that  the  plaintiff  was 
about  to  alight  and  might  have  prevented 
It,  or  prevented  the  starting  of  the  car  while 
he  was  alighting. 

The  Judgment  of  the  court  is  affirmed. 

HARALSON,  DOWDELL,  and  DENSON. 
JJ.,  concur. 


068  Ala.  IS) 


PRUETT  T.  QUNN. 


(Supreme  Court  of  Alabama.     Jan.  13,  1909.) 

1.  Detinue  (J  8*)— Defenses. 

It  is  a  good  defense  to  detinue  for  a  horse 
that  it  is  lield  under  an  execution  levy,  notwith- 
standing the  taking  of  the  horse  by  third  per- 
sons, whether  with  or  without  the  levying  offi- 
cer's knowledge  and  consent^  may  have  been  tor- 
tious, for  the  gist  of  an  action  of  detinue  is  the 
tortious  detention  of  the  property,  not  the  orig- 
inal caption. 

[Ed.  Note.— For  other  cases,  see  Detinue,  Dec. 
DiV  f  &•] 

2.  Execution  (§  186*)— Evidencb— ADiiisai- 

BILITY. 

Where  in  detinue  against  a  constable  for  a 
horse  there  was  evidence  that  the  horse  in  fact 
belonged  to  a  third  person,  as  whose  property 
it  had  been  levied  upon,  and  that  plaintiff  mere- 
ly held  it  to  defraud  such  person  s  creditors,  it 
was  error  to  exclude  the  execution  against  such 
third  person,  for  if  the  horse  belonged  to  such 
third  person  defendant  bad  a  right  to  retain  it 
under  the  execution. 

[Ed.  Note.— For  other  cases,  see  Execution, 
Dec.  Dig.  i  186.»J 

Appeal  from  Circuit  Court  Coosa  0>unty: 
S.  L.  Brewer,  Judge. 

Action  by  W.  C.  Gunn  against  V.  M.  Pm- 
ett  Judgment  for  plaintiff,  and  defendant 
appeals.    Reversed  and  remanded. 

D.  H.  Riddle,  for  appellant  'Liftckey  & 
Bridges,  for  appellee. 

« 

ANDERSON,  J.  The  plaintiff  offered  evi- 
dence of  bis  possession  and  title  to  the  horse 
and  that  the  defendant  was  in  possession  at 
the  commencement  of  the  suit  The  defend- 
ant attempted  to  Justify  the  detention  by 
showing  that  be  held  the  horse,  under  the 
levy  of  an  execution,  held  by  him  as  con- 
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■table  against  the  plalntUTs  father,  Jack 
Qtum,  and  that  the  hone  was  the  property 
of  said  Jack  Gunn.  "The  gist  of  the  action 
of  detinue  Is  the  wrongful  or  tortious  deten- 
tion of  the  property,  not  the  original  cap- 
tion, and  It  is  regarded  as  wholly  unimpor- 
tant whether  the  defendant's  possession  was 
acquired  by  bailment  or  trespass."  Oliver  r. 
McClellan,  21  Ala.  676 ;  Salter  v.  Pearce,  4  Ala. 
669.  Conceding  therefore,  without  deciding, 
that  the  taking  by  Darden  and  Riddle  of  the 
horse  from  the  lot,  whether  with  or  without 
the  knowledge  and  consent  of  the  defendant, 
Pruett,  was  tortious,  yet  he  seized  the  horse 
under  the  execution  after  It  bad  been  taken 
to  Ooodwater  and  detains  him  thereunder, 
and  if  the  execution  was  valid  and  the  horse 
belonged  to  the  defendant,  under  said  execu- 
tion, and  not  to  the  plaintiff,  the  detention 
thereunder  was  rightful,  and  should  defeat 
plalntitF's  recovery  in  this  action  of  detinue. 
As  there  was  proof  admitted  as  well  as  other 
evidence  offered,  and  improperly  excluded, 
tending  to  show  that  the  horse,  in  fact,  be- 
longed to  Jack  Gunn,  and  that  the  plaintiff 
merely  held  him  as  a  man  of  straw  and  for 
the  purpose  of  defrauding  his  father's  credit- 
ors, the  trial  court  erred  in  excluding  the 
execution  as  evidence.  It  was  a  question  for 
the  jury  as  to  whether  or  not  the  horse  real- 
ly belonged  to  the  plaintiff  or  his  father,  and 
If  It  belonged  to  the  father  the  defendant 
had  the  right  to  detain  It  under  said  execu- 
tion. 

The  judgment  of  the  circuit  court  is  re- 
▼eraed,  and  the  cause  is  remanded. 

Reversed  and  remanded. 

HARALSON,  SIMPSON,  and  DENSON, 
JJ.,  concur. 

05i  Ala.  SM) 

SLOSS-SHEFFIELD  STEEL  ft  IRON  CO. 
V.  SAMPSON. 

{Supreme  Court  of  Alabama.    Jan.  14,  1900.) 

1  MiifKS  AND  Minerals  (|  121*)— Injubies 

TO  Rbai.  Pbopebtt— Subvack  Soil. 

The  owner  of  the  mineral  below  the  sur- 
face must  80  mine  it  aa  not  to  injure  the  sur- 
face, in  the  absence  of  any  stipulation  to  the 
contrary,  but  this  applies  merely  to  the  surface, 
not  to  wells  and  springs  fed  by  subterranean 
streams. 

[EM.  Note. — For  other  cases,  see  Mines  and 
Uinemls,  Cent  Dig.  I  242;  Dec  Dig.  S  121.*] 
2.  Mires  and  Minebats  (|  125*>— Injitbies 

TO  Real  Pbopkbtt— Actions— Complaint— 

SnrFioiKNCT. 

A  complaint  against  a  mineowner  for  injury 
to  land  due  to  mining  operations  beneath  it  is 
demurrable  where  it  fails  to  allege  the  time 
when  the  injury  occurred. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Dec.  Dig.  }  125.*] 

&  Mines  and  Minerals  ({  125*)— Injubies 
TO  Real  Pbopebtt— Actions— Complaint— 
Sufficiency. 

A  complaint  against  a  mineowner  for  in- 
juries to  real  property  due  to  mining  operations 


beneath  it  Is  demurrable  where  It  falls  to  state 
facts  showing  whether  the  mineowner  was  a 
trespasser  or  acted  under  any  right  In  staking 
the  excavation. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Dec.  Dig.  I  125.*] 

4.  Limitation  of  Actions  (i  65*)— Injubies 
TO  Real  Pbopebtt— Actions— Damaqes. 
Damages  are  recoverable  against  a  mine- 
owner  only  for  the  injuries  to  tbe  surface  soil 
occurring  within  the  one  year's  period  of  limita- 
tion. 

[EM.  Note.— For  other  cases,  see  limitation  of 
Actions,  Cent  Dig.  i  304 ;   Dec  Dig.  {  65.*] 

6.   TBIAL   (8   261*)  —  InSTBUOTIONS  —  INSTBUO- 

TiONS  Bad  in  Pabt. 

Where,  though  the  firat  paragraph  of  a  re- 
quested charge  stated  the  law  correctly,  yet  the 
remaining  part  was  argumentative,  it  was  not 
error  to  refuse  the  same. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  {  660;   Dec.  Dig.  {  261.*] 

Appeal  from  Circuit  Court,  Jefferson  Cotm- 
ty;  A.  A.  Coleman,  Judge. 

Action  by  Peter  Sampson  against  the 
Sloss-Sheffield  Steel  &  Iron  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Reversed  and  remanded. 

.  The  complaint  is  in  the  following  lan- 
guage: "Plaintiff  claims  of  defendant,  the 
SIoBS-Sbeffield  Steel  &  Iron  Company,  a 
private  corporation,  $2,000  damages,  in  this: 
That  he  is  the  owner  of  the  following  de- 
scribed real  estate  situated  in  Fields  Town, 
near  Blossburg,  in  Jefferson  county,  Ala., 
according  to  map  made  by  Marcus  B.  Long 
for  A.  J.  Fields  [Here  follows  a  description 
of  the  land],  and  plaintiff  avers  that  defend- 
ant heretofore,  to  wit,  before  the  bringing 
of  this  suit,  while  engaged  In  its  mining 
operation,  excavated  from  under  the  surface 
of  the  above-described  real  estate  coal  aud 
other  material,  the  proximate  consequence 
of  which  caused  the  surface  of  the  above- 
described  lands  to  part  or  open  or  cause  the 
same  to  crack,  or  part  of  the  surface,  greatly 
Injuring  and  damaging  said  estate,  and 
greatly  damaging  the  dwelling  house  situ- 
ated thereon,  and  causing  the  same  to  be- 
come lees  desirable  as  a  place  of  residence, 
causing  the  land  to  become  drouthy  and 
unproductive.  That  there  was  situated  on 
such  premises  a  well  of  pure  and  wholesome 
water,  which  was  and  could  be  used  for 
domestic  purposes,  and  by  the  excavation  of 
defendant  aforesaid  said  well  was  rendered 
valueless.  That  the  rental  and  market  value 
of  said  property  was  greatly  Impaired,  all 
to  plaintiff's  damage  as  aforesaid."  The 
following  demurrers  were  Interposed:  "(1) 
It  Is  not  alleged  that  defeadant  mined  the 
coal  under  said  land  negligently.  (2)  It  Is 
not  alleged  that  the  surface  of  the  land  de- 
scribed in  the  complaint  was  not  supported 
by  defendant's  mining  operations,  or  that  the 
surface  was  cracked  by  defendant's  mining 
operations  so  aa  to  injure  plaintlCTs  well  and 
house.     (3)  It  is  not  alleged  that  defendant 
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was  ft  trespasser  In  mining  the  coal  from  nn- 
der  plaintiff's  land  described  in  the  com- 
plaint (4)  The  time  of  the  commission  of  the 
alleged  grievance  Is  not  sufficiently  set  out 
or  stated."  ^le  following  charges  were  re- 
fused to  the  defendant:  "(1)  General  afflrm- 
atlve  charge.  (2)  If  the  jury  believe  from 
the  evidence  that  plaintifTs  land  was  dam- 
aged by'  defendant's'  mining  operations,  and 
witliout  negligence  on  defendant's  part,  the 
jury  must  find  tor  defendant  (3)  If  the  Jury 
believe  the  evidence,  and  find  for  the  plain- 
tiff, in  assessing  plaintiff's  damages,  the  Jury 
can  only  award  him  such  damages  as  they 
believe  from  the  evidence  his  lands  describ- 
ed in  the  complaint  suffered  (because  of 
the  mining  operations  of  defendant  under 
plaintiff's  land)  during  the  year  preceding 
the  commencement  of  this  suit  (4)  Unless 
the  Jury  believe  from  the  evidence  that  de- 
fendant negligently  mined  the  coal  from  un- 
der plaintiff's  land,  the  Jury  must  find  for 
defendant  (6)  If  the  Jury  believe  from  the 
evidence  that  defendant  is  not  guilty  of 
negligence  In  mining  the  coal  from  under  the 
plaintiff's  land,  the  Jury  must  find  for  the  de- 
fendant (6)  The  market  value  of  the  land  Is 
based  upon  the  amount  It  would  reasonably 
sell  for  in  the  market  but  not  at  a  forced 
sale,  and  is  not  based  upon  the  amount  of 
principal,  which  at  the  legal  rate  of  interest 
would  produce  the  annual  rental  of  the 
tand." 

Tillman,  Grubb,  Bradley  &  Morrow,  for 
appellant  Frank  S.  White  &  Sons,  for  ap- 
pellee. 

SIMPSON,  J.  This  is  an  action  by  the  ap- 
pellee against  the  appellant  for  damages 
caused  by  the  operations  of  the  defendant 
In  mining  coal  under  the  lands  of  plaintiff, 
causing  the  surface  of  same  to  part  and 
open,  or  crack,  destroying  a  well  and  dimin- 
ishing the  value  of  lils  real  estate. 

The  complaint  does  not  state  whether  or 
not  the  defendant  is  the  owner  of  the  miner- 
als nnder  said  land,  nor  by  what  right  it  was 
carrying  on  mining  operations  thereunder, 
nor  does  it  contain  any  allegation  with  re- 
gard to  the  manner  of  excavating — ^whether 
done  negligently  or  improperly,  or  In  a 
proper  manner. 

It  seems  proper  to  consider,  first  the  main 
contention,  around  which  cluster  the  special 
points  In  the  case,  and  that  is  as  to  the 
respective  rights  of  the  owner  of  the  sub- 
jacent minerals  and  the  owner  of  the  super- 
jacent surface.  The  complainant  claims  that 
the  defendant  is  liable,  without  regard  to 
the  manner  of  operating  the  mines,  because 
liie  owner  of  the  superjacent  surface  has  a 
right  to  demand  tliat  he  shall  not  be  dis- 
turbed In  the  enjoyment  of  his  rights  in  the 
surface  by  the  mining  of  the  coal  under- 
neath, while  the  defendant  contends  that  If 


it  owned  the  minerals,  vrltb  the  rlgjit  to 
mine  them,  which  necessarily  follows.  It 
was  its  right  to  take  out  all  of  Its  coal  with- 
out regard  to  whether  the  surface  was  In 
Injured  or  not  Without  entering  into  an 
analysis  of  the  numerous  decisions  on  this 
subject  a  reading  of  them  convinces  us 
that  according  to  the  great  weight  of  au- 
thority, the  principle  Is  (agreeably  to  the 
maxim,  "Sic  utero  tuo  ut  allenum  non 
liedas")  that  In  the  absence  of  any  stipula- 
tion to  the  contrary,  the  owner  of  the  min- 
eral below  the  surface  holds  it  subject  to 
the  obligation  that  he  shall  so  mine  it  as 
not  to  Injure  the  surface.  This  means  mere- 
ly the  surface,  and  does  not  apply  to  wells 
and  springs  which  are  fed  by  subterranean 
streams.  27  Cyc.  788;  18  Am.  ft  Eng.  Ency. 
£aw,  555,  666;  Mickle  et  al.  v.  Douglass  et 
aL,  75  Iowa,  78,  89  N.  W.  l&S;  LllUbridge  A 
Lackawanna  C.  Co.,  143  Pa.  293,  22  Ati.  1035. 
13  L.  R.  A.  627,  24  Am.  St  Rep.  544,  555; 
Youghlogheny  R.  Coal  Co.  v.  Allegheny  Nat 
Bank,  211  Pa.  819,  60  AtL  924,  69  L.  R.  A- 
037;  Noonan  v.  Pardee,  200  Pa.  474,  50  Atl, 
255,  65  L.  R.  A.  410,  86  Am.  St  Rep.  722. 
While  our  court  has  not  directly  decided  the 
point  yet  expressions  In  our  own  decisions 
recognize  the  principle,  as  in  accordance  with 
the  best  authorities.  Williams  v.  Gibson,'  81 
Ala.  228,  233,  4  South.  350,  5  Am.  St  Rep. 
368;  Hooper  v.  Dora  Coal  Mining  Co.,  06 
Ala.  235,  238,  10  South.  652. 

This  matter  Is  elaborately  and  ably  dis- 
cussed in  the  concurring  and  dissenting  opin- 
ions in  the  case  of  Griffin  v.  Fairmont  Cool 
Co.,  69  W.  Va.  480,  53  S.  E.  24,  2  L.  R.  A.  (N. 
S.)  1115,  and  note.  While  the  majority  opin- 
ion in  that  case  argues  very  forcibly  In  sup- 
port of  the  proposition  that  where  the  owner 
of  the  surface  has  conveyed  the  minerals  and 
expressed  no  stipulations  for  the  support  of 
the  surface,  the  owner  of  the  mineral  may 
take  It  all,  without  regard  to  the  effect  of 
the  surface,  yet  the  dissenting  opinion  and 
the  note  show  that  that  is  against  the 
weight  of  authority,  and  the  majority  <q;>ln- 
ion  Itself  admits  that  when  there  is  no  con- 
veyance from  the  surface  owner,  be  is  en- 
titled to  have  the  surface  supported,  and  the 
annotator  very  properly  says  that  the  court 
"seems  to  have  based  Its  final  decision 
against  the  existence  of  an  implied  reserva- 
tion of  support  upon  the  particular  language 
of  the  instrument  by  which  the  estates  were 
severed."    Page  1116  of  26  L.  R.  A.  (N.  B.). 

The  court  erred  in  overruling  the  demur- 
rer to  the  complaint  as  amended.  The  com- 
plaint should  have  stated  the  ttme  when  the 
grievance  complained  of  occurred,  and  It 
should  also  have  stated  facts  showing  wheth- 
er the  defendant  was  a  trespasser,  or  acted 
under  any  right  In  making  the  excavation. 
Mayor,  etc.,  of  HuntsvUle  v.  Swing,  116 
Ala.  676,  682,  588,  22  South.  984. 

It  results,  also,  from  ttte  prindide  above 
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anaoanced,  that  the  court  did  not  err  In  re- 
fusing to  give  the  general  cbarge  In  favor  of 
the  defendant,  nor  In  refusing  to  give  the 
second,  fourth,  and  fifth  charges,  requested 
by  the  defendant 

The  court  erred  In  refusing  to  give  charge 
No.  3,  requested  by  the  defendant  While 
titere  Is  a  difference  as  to  the  commence- 
ment of  the  running  of  the  statute  of  11m  ita- 
ticz^  between  cases  where  the  act  com- 
plaiaed  of  was  unlawful  In  Itself  and  those 
where  the  act  was  lawful  and  the  damage 
claimed  Is  consequential,  yet  where  the  In- 
Jury  Is  continuing  or  recurring,  the  rule  In 
each  case  Is  that  damages  can  be  recovered 
only  for  the  Injury  occurring  within  the  pe- 
riod of  limitation.  25  Oyc.  X187-11S9;  19 
Am.  &  Eng.  r:ncy.  Law,  200;  Reed  t.  State, 
108  N.  Y.  407,  16  N.  B.  735;  Mayor,  etc., 
of  Hnntsyllle  y.  Ewing,  116  Ala.  676-e86,  22 
South.  984;  Tutwller  0.,  C.  &  I.  Co.  ▼. 
Nichols,  146  Ala.  364,  39  South.  762,  764,  119 
Am.  St  Rep.  34;  Ala.  C!ons(d.  0.  &  L  Co.  ▼. 
Vines,  151  Ala.  39S,  44  South.  877,  87& 
While  the  first  paragraph  of  charge  6,  re- 
quested by  the  defendant  states  the  law  cor- 
rectly, yet  the  remaining  part  of  the  charge 
is  merely  argumentatlye.  In  answer  to  ex- 
pressions used  by  the  attorney  in  the  argu- 
ment of  the  case,  and  the  court  cannot  be 
placed  in  error  for  refusing  to  giye  the  same. 

The  Judgment  of  the  court  Is  reversed, 
and  the  cause  remanded. 

HARALSON,  DOWDBLL.  and  DBNSON, 
JJ.,  concur. 

US8  Aim.  IM)    I 

MERRILL  y.  SMITH  et  aL 
(Sapieme  Court  of  Alabama.    Jan.  20,  1909.) 

L  Triai.  (I  168*)— DiBBcnoN  of  Vebdict— 
Motion  fob  Ajtibuativr  Chaboe. 

Notwithstanding  Code  1907,  {§  5342-5345, 
•nthorizing  the  parties  to  demur  to  the  evidence, 
when  plaintiff  nils  to  make  out  a  prima  fade 
case,  the  court  may  exclude  the  evidence  on  de- 
fendant's motion,  or  give  an  affirmative  diarge, 
requested  by  defendant  in  writing; 

[Hd.  Note. — ^For  other  casea^  see  Trial,  Dec. 
Dig.  I  169.*] 

2.  Fabticebship  (i  104*)— PBoms— AonoiT  bt 
Pabthkb. 

A  partner  cannot  maintain  an  action  for 
pro&ta  against  the  firm. 

[BkL  Note.— For  other  cases,  see  Partnership, 
Cent  Dig.  I  156;   Dec.  Dig.  |  10t»J 

3.  Pabtnxbshif    (I   108*)  — Actiob  Aoaisst 

PABTJTKB— SKTrLHIKNT. 

One  partner  cannot  sue  another  for  de- 
mands growing  out  of  the  partnership  business, 
unless  there  has  been  a  settlement  and  a  bal- 
ance ascertained  to  be  due  him. 

[Ed.  Note. — For  other  cases,  see  Partnersliip, 
Cent  Dig.  I  157;   Dec.  Dig.  1 108.*] 

t  Pabtnxbship  (I   120*)- AonoH   Aoaiitst 
Pabtwkbs— Issuis  ANn  Pboof. 

Where  plaintiff's  only  claim  against  defend- 
ants was  for  profits  growing  out  of  a  construc- 
tion contract  accrued  to  him  as  a  partner  in  the 
work,  and  not  on  any  express  agreement  by  the 


firm  or  by  defendant  S.  indiyldnally  to  make  him 
an  independent  creditor,  plaintiff  could  not  re- 
cover on  a  compiaint  alleging  an  express  prom- 
ise to  pay  plaintiff  as  distinguished  from  what 
plaintiff  would  be  entitled  to  as  profits  due  him 
as  a  member  of  the  firm. 

[Ed.  Note.— For  other  cases,  see  Partneislilp, 
Dec  Dig.  (  120.*] 

Appeal  from  City  Court  of  Mobile;  O.  J. 
Semmes,  Judge. 

Action  for  breach  of  contract  by  Frank 
B.  Merrill  against  the  partnership  of  Charles 
D.  Smith  and  others.  From  a  Judgment  for 
defendants,  plaintiff  appeals.     Affirmed. 

The  contract  is  as  follows:  Plaintiff  claims 
of  defendants  $60,000  damages  for  the  breach 
of  an  agreement  entered  Into,  to  wit  Joif 
16,  1903,  by  the  defendants,  by  which  the 
said  defendants  agreed  and  promised  to  pay 
plaintiff  40  per  cent  of  such  profit  as  the 
copartnership  of  C.  D.  Smith  &  Co.  should 
make  from  the  execution  of  a  co'taln  con- 
tract for  work  of  construction  on  the  Gulf 
&  Chicago  Railroad  If  they  should  obtain 
said  contract;  such  promise  being  upon  con- 
sideration of  certain  promises  and  agree- 
ments on  the  part  of  plaintiff  made,  and  serv- 
ices rendered  In  and  about  preparing  the 
bids,  and  plaintiff  said  that  although  he  had 
compiled  with  all  of  the  provisions  of  said 
agreement  on  hia  part  the  defendants  have 
failed  on  their  part  to  fulfill  their  said  agree- 
ment and  pay  to  plaintiff  any  moneys  what- 
soever, although,  aa  plaintiff  avers,  said  0. 
D.  Smith  &  Co.  have  claimed  said  contract 
and  had  made  great  profits  upon  said  con- 
tract and  plaintiff  avers  tliat  Charles  D. 
Smith  la  Ills  copartner  of  the  firm  of  O. 
D.  Smith  &  Co.  The  complaint  was  against 
0.  D.  Smith  ft  Co.,  a  partnership,  com- 
posed of  main  partners,  and  against  C.  D. 
Smith  Individually.  The  proof  of  the  plain- 
tiff tended  to  show  that  at  the  time  plain- 
tiff resigned  as  president  of  the  Mobile,  J. 
ft  K.  O.  R.  R.  Co.  he  and  C.  D.  Smith  were 
Interested  as  contractors  and  partners  under 
the  name  of  O.  D.  Smith  &  Co.;  that  on  July 
14,  1902,  O.  D.  Smith  came  from  MobUe,  and 
plaintiff  and  he  left  and  went  to  said  Smith's 
room,  and  talked  the  situation  over  and 
discussed  the  contract  to  lie  let  by  the  rail- 
road company  and  the  nature  of  the  work 
In  all  Its  details  and  that  In  the  general 
conversations  which  followed  It  was  agreed 
between  him  and  Smith  that  If  plaintiff 
would  not  bid  upon  the  projected  woi^  but 
would  go  In  with  said  Smith,  Smith  would 
give  the  plaintiff  an  Interest  In  the  contract 
and  that.  In  consideration  of  such  Inter- 
est he  should  refrain  from  bidding  and 
that  he  did  refrain  from  bidding  and  agreed 
to  help  and  did  help  the  said  Smith  to  formu- 
late a  bid  which  was  thereafter  accepted  for 
said  work,  and,  though  he  wanted  one-half 
interest  in  the  work.  It  was  finally  agreed 
that  he  should  have  a  40  per  cent  Interest 
therein,  and  that  with  this  understanding  he 


Vor  other  eases  ■••  Mm*  topto  and  eectlon  NUMBER  In  Dec.  *  Am.  Digs.  U07  to  date,  *  Beporter  Indexes 


Digitized  by 


Google 


496 


48  SOUTHERN  REPORTER. 


(Ala. 


assisted  with  his  knowledge  and  Information 
obtained  by  blm  while  an  officer  of  the  road 
and  bis  familiarity  with  the  work  to  be  done 
In  making  up  the  bids  from  the  specification. 

Plllans,  Hanaw  &  PUlans,  for  appellant 
Stevens  &  Lyons  and  Caruthers  Ewing,  for 
appellees. 

ANDERSON,  J.  Regardless  of  the  rights 
of  parties  to  demur  to  the  evidence,  as  pro- 
vided by  sections  5342-5345  of  the  Ck>de  of 
1907  It  is  settled  in  this  state  that,  when 
the  plaintiff  falls  to  make  out  a  prima  facie 
case,  there  is  no  error  on  the  part  of  the  trial 
court  in  excluding  the  evidence  upon  motion 
of  the  defendant  and  in  giving  the  affirma- 
tive charge  when  requested  in  writing  by  the 
defendant  Talladega  Co.  v.  Peacock,  67  Ala. 
253;  Gulf  City  Co.  v.  I*  A  N.  R  R.  Co.,  121 
Ala.  625,  25  South.  579;  Touart  v.  Yellow 
Pine  Co.,  128  Ala.  66,  29  South.  4. 

The  complaint  charges  the  breach  of  an 
agreement  by  a  failure  to  pay  the  plaintiff 
40  per  cent  of  the  profits  "as  the  copartner- 
ship of  C.  D.  Smith  &  Co.  should  make  from 
the  execution  of  a  certain  contract  for  con- 
struction," etc.  There  was  no  proof  of  such 
a  promise  either  by  the  company  or  Smith. 
Tbe  only  contract  attempted  to  be  proven 
by  the  plaintiff  was  not  an  obligation  to  pay 
him  anything,  but  that  he  was  a  partner 
in  the  firm  of  Smith  &  Co.  to  the  extent  of  a 
two-fifths  interest  and  therefore  entitled  to 
40  per  cent,  of  the  profits.  If  he  was  a  mem- 
ber of  the  firm,  as  he  claims,  we  are  at  a 
loss  to  see  how  be  can  maintain  an  action 
against  said  firm.  On  the  other  hand,  he 
cannot  maintain  a  suit  against  his  copartner 
for  demands  growing  out  of  the  partnership 
business,  unless  there  was  a  settlement  and 
a  balance  ascertained  to  be  due  him.  But, 
if  there  was  a  settlement  and  balance  due. 
It  could  not  be  recovered  under  the  present 
complaint  which  Is  upon  an  express  promise 
to  pay  him  as  distinguished  from  what  he 
would  be  entitled  to  under  the  law  as  prof- 
its due  him  as  a  member  of  the  firm.  The 
plaintiff  testified  "that  though  he  wanted 
one-half  Interest  In  the  work,  It  was  finally 
agreed  that  he  should  have  a  40  per  cent 
interest  therein."  Again,  the  letter  pro- 
vides that  the  plaintiff  was  to  have  such  in- 
terest in  the  contract  as  he  then  had  in  C. 
D.  Smith  &  Co.  "under  same  terms,"  and 
there  was  proof  tending  to  show  that  they 
were  previously  partners  In  the  firm  of 
Smith  &  Co.  to  the  extent  of  three-fifths  In- 
terest in  Smith  and  two-fifths  in  the  plain- 
tiff. Clearly  whatever  dalm  he  had  to  the 
profits  growing  out  of  the  contract  for  con- 
struction accrued  to  him  as  a  partner  In 
the  work,  and  not  npon  any  express  agree- 
ment to  make  him  an  independent  creditor 
of  the  firm  or  of  Smith  individually. 

The  plaintiff  having  failed  to  make  out  a 
prima  facie  case,  under  the  averments  of 


his  complaint,  the  trial  court  did  not  err  in 
excluding  all  of  the  evidence. 

The  Judgment  of  the  city  court  Is  affirmed. 

Affirmed. 

SIMPSON,  DENSON,  and  McCLBLLAN, 
JJ.,  concur. 


(US  AU.  S»> 

STATi:  ex  rel.  CITY  OF  BIRMINGHAM  ▼. 

MILLER,  County  Treaenrer. 
(Supreme  Court  of  Alabama.    Jan.  14,  1909.) 

1.  Statutes  (§  120*)  —  Tttlks  —  Pbovisions 
Not  Embbaced  in  Titlk. 

Municipal  Corporations  Act  (Gen.  Laws 
1907,  p.  790)  ia  entitled  "An  act  to  provide  for 
the  organization,  incorporation,  government  and 
regulation  of  cities  and  towns,  and  to  define  the 
rights,  powers,  duties.  Jurisdiction  and  authority 
of  such  cities  and  towns  and  of  the  officers  there- 
of and  to  prescribe  penalties  for  violations  of  the 
provisions  of  this  act"  Section  120  provides  that 
courts  of  the  county  commissioners  and  boards  of 
revenue  of  the  county  where  there  is  levied  a  spe- 
cial road  and  bridge  tax,  or  either,  shall  pay  eadi 
year  to  each  municipality  therein  one-half  ot 
the  money  collected  on  such  taxes  on  the  prop- 
erty located  in  the  municipality,  which  shall  be 
used  to  maintain  streets  and  bridges,  and  if  not 
so  used  shall  be  returned  to  and  credited  to  the 
county  bridge  fund,  etc.  Held,  that  the  title  of 
the  act  relates  solely  to  the  organization,  etc,  of 
cities  and  towns  and  their  powers ;  and  section 
120,  relating  exclusively  to  the  duties  of  boards 
of  revenue  of  counties,  is  void  as  violative  of 
Const  1901,  i  45,  providing  that  each  law  with 
immaterial  exceptions  shall  contain  but  one  sub- 
ject, clearly  expressed  in  its  title. 

[Ed.  Note.— For  other  cases,  see  Statutes,  Dea 
Dig.  {  120.»] 

2.  Statutes  (§  146*)  —  Tttles  —  Pbovisiohs 
Not  Embbaceo  in  Trn*— Biffbct  of  Incob- 
FOBATiNo  IN  Code. 

The  fact  that  section  120,  Gen.  Laws  1907. 
p.  817,  was  embodied  as  section  1335  in  the  Code 
of  1907  imparts  to  it  no  validity,  because  it  be- 
came a  law  after  the  act  adopting  the  Code  was 
enacted,  and  did  not  therefore  become  a  i>ait  of 
the  Code  as  adopted. 

[Ed.  Note.— For  other  cases,  see  Statutes,  Dee. 
Dig.  i  146.*] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty;  A.  O.  Lane,  Judge. 

Mandamus  by  the  State,  on  the  relation  of 
the  City  of  Blrminghan,  against  H.  0.  Mil- 
ler, County  Treasurer.  From  a  Judgment 
denying  the  writ  relator  appeals.    Affirmed. 

A.  O.  &  El.  D.  Smith,  for  aKtellant  H.  O. 
Selhelmer  and  Nathan  Im  Miller,  for  appel- 
lee. 

DENSON,  J.  This  is  a  proceeding  by  man- 
damus to  compel  the  treasurer  of  Jefferson 
county  to  pay  two  warrants,  Issued  by  the 
board  of  revenue  of  the  county  in  favor  of 
the  city  of  Birmingham.  One  of  the  war- 
rants Is  in  the  sum  of  $10,000,  with  direc- 
tions on  its  face  that  it  be  paid  out  of  the 
"ten  cents  road  fund" ;  and  the  other  in  the 
sum  of  $5,000,  with  directions  that  it  be  paid 
out  of  the  "public  bridge  and  building  fund." 
These  warrants  were  issued  to  the  city  un- 
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der  the  authority  of  section  120  of  the  act 
of  the  Legislature,  generally  known  as  the 
"Municipal  (Corporations  Act,"  approved  Au- 
gnst  13,  1907  (Gen.  Laws  1907,  p.  847);  and 
the  city  claims  the  right  to  have  them  paid 
under  that  section  of  said  act  The  treas- 
m«r  decUnee  to  pay  the  warrants,  question- 
ing the  Talldity  of  section  120  of  the  act 
npon  c(»i8tltntlonal  grounds.  The  title  of 
the  act  Is  in  this  language :  "An  act  to  pro- 
vide for  the  organization,  Incorporation,  gov- 
ernment and  rei^nlatlon  of  cities  and  towns, 
and  to  define  the  rights,  powers,  duties.  Ju- 
risdiction and  authority  of  such  cities  and 
towns  and  of  the  officers  thereof,  and  to 
prescribe  penalties  for  violations  of  the  pro- 
Tialons  of  this  act" 

Section  120  reads  as  follows:  "After  the 
adoption  of  this  act  courts  of  the  comity 
commissioners  and  boards  of  revenue  of  the 
comity  where  there  is  levied  a  special  road 
and  bridge  tax,  or  either,  shall  pay  over, 
each  year  to  each  municipality  therein  one- 
half  of  the  money  collected  on  such  road 
and  bridge  tax  or  either,  on  the  property  lo- 
cated in  such  municipality,  such  sums  when 
paid  over  to  the  municipality  shall  be  used 
exclusively  tor  the  purpose  of  maintaining 
the  streets  and  bridges  in  the  corporate  lim- 
its of  such  municipality.  Any  money  deriv- 
ed from  a  levy  of  a  special  bridge  tax  not 
expended  by  the  municipality  In  maintaining 
the  bridges  within  its  corporate  limits,  in 
any  year,  shall  be  returned  to  the  board  of 
revenue  or  court  of  county  commissioners 
and  credited  to  the  county  bridge  fund  for 
the  purpose  of  maintaining  bridges  of  the 
connty  outside  of  the  corporate  limits  of 
such  municipality." 

The  first  and  principal  point  made  against 
flie  section  is  that  the  subject-matter  there- 
of is  not  expressed  in  the  title  as  required 
by  section  4S  of  the  Constitution  of  1901. 
While  it  is  not  contended  that  it  Is  outside 
of  the  competency  of  the  Legislature  to  dis- 
pose of  the  general  funds  of  the  county,  nor 
that  the  Legislature  has  no  power  ova-  the 
streets  and  highways  of  cities  and  towns, 
yet  It  is  insisted  that  a  diversion  of  county 
funds  to  municipal  purposes  would  be  con- 
trary to  the  settled  policy  of  the  state,  and 
that  it  cannot  be  accomplished  by  a  section 
in  an  act  masked  under  a  title  which  gives 
not  the  lightest  Information  or  a  notice  of 
such  legislative  purpose.  Manifestly,  the 
title  of  the  act  in  Judgment  relates  solely  to 
the  organization,  government  and  regmlation 
of  cities  and  towns,  and  to  the  rig^t  duties, 
and  powers  of  such  cities  and  towns  and  of 
the  oflScers  thereof;  while  It  Is  clear  that 
section  120  of  the  act  relates  exclusively  to 
the  duties  of  boards  of  revenue  of  the  coun- 
ties, and  appropriates  county  revenues,  and 
applies  them  to  city  pnrposea  The  history 
as  well  as  the  purpose  of  section  46  of  the 
GonsUtntlon  is  now  too  well  understood  to 
require  extended  elucidation   here.     There 
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was  no-  design  In  this  danse  to  embarrass 
legislation  by  making  laws  unnecessarily  re- 
strictive In  their  scope  and  operation,  and 
thus  multiplying  their  number;  but  the 
framers  of  the  Constitution  meant  to  put  an 
end  to  a  species  of  vicious  legislation  com- 
monly termed  "logrolling,"  and  to  requhre,  in 
every  case,  that  the  proposed  measure  shall 
stand  upon  its  own  merits;  so  that  neither 
the  members  of  the  Legislature  nor  the  peo- 
ple may  be  misled  by  the  title.  Ballentyne 
V.  Wickersham,  75  Ala.  633;  Cooley's  Con. 
LIm.  (7th  BdJ  117. 

In  Woolf  V.  Taylor,  88  Ala.  264,  13  South. 
688,  It  was  attempted  by  mandamus  to  com- 
I>el  the  probate  Judge  of  Marengo  county  to 
pay  over  to  the  city  authorities  of  the  city 
of  Demopolis  certain  moneys  collected  by 
blm  for  liquor  licenses,  as  required  by  an 
act  of  the  Legislature  approved  February 
7,  1883  (Loa  Laws  1892-83,  p.  272).  The  ti- 
tle of  the  act  was,  "An  act  to  amend  an  act 
to  establish  a  new  charter  for  the  city  of  De- 
mopolis." Section  26  of  the  act  provided 
"that  all  funds  arising  under  the  general 
revenue  law  of  the  state  for  liquor  licenses 
Issued  to  parties  carrying  on  business  within 
the  police  Jurisdiction  and  limits  of  said 
city,  shall  be  paid  over  by  the  probate  Judge 
of  Marengo  county  to  the  treasurer  of  the 
said  city  of  Demopolis,  to  be  held  and  used 
exclusively  for  the  maintenance  and  sni^ort 
of  the  public  schools  In  the  said  Demopolis 
school  district"  The  Judge  of  probate  re- 
sisted the  payment  on  the  ground  that  sec- 
tion 26  was  violative  of  the  Constitution. 
This  court  sustained  the  contention  saying: 
"No  one  would  gather  therefrom  (the  title) 
any  Information  or  suspicion  of  a  purpose 
to  incorporate  into  the  act  an  entirely  new 
provision,  making  an  appropriation  by  the 
state,  out  of  its  revenues,  to  support  and 
maintain  the  public  schools  of  the  city." 

The  case  of  Sanders  v.  BImore  County,  117 
Ala.  646,  23  South.  788,  involved  the  validity 
of  an  act  the  title  of  which  was,  "An  act 
to  regulate  the  fine  and  forfeiture  fund  of 
lUmore  county,  and  to  better  provide  for  the 
payment  of  claims  against  the  same."  A 
certain  section  of  the  act  requiring  the  com- 
missioner's court  to  appropriate  a  part  of 
the  general  fund  of  the  county  to  the  pay- 
ment of  claims  against  the  fine  and  forfeiture 
fund,  was  held  void  because  not  expressed 
In  the  tiUe  of  the  act 

The  case  of  Wheeler  v.  State  ex  rel.,  etc. 
(Neb.)  102  N.  W.  773,  referred  to  in  appel- 
lee's brief,  is  a  case  directly  in  point  The 
act  involved  was  entitled,  "An  act  to  provide 
for  the  incorporation,  government  regula- 
tion, duties  and  powers  of  all  cities  having 
more  than  twenty-five  thousand  inhabitants." 
Section  87  of  the  act  (Sess.  Laws  1901,  p^ 
294,  c.  18)  provided  that  "the  treasurer  shall 
pay  over  on  demand  to  the  treasurer  of  any 
city  all  money  received  by  blm  arising  from 
taxes  levied  belonging  to  the  dty,  together 
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with  all  money  collected  u  a  tax  on  dogs 
{rom  residence  of  sucb  corporation  for  use 
of  the  general  fund  therein,  and  also  .all 
money  arising  from  the  levying  of  a  road 
tax  against  or  niton  property  in  said  city, 
which  shall  be  expended  upon  the  streets 
and  grades  in  said  city."  The  Supreme  Court 
of  Nebradca  said  of  tills  section  of  the  act : 
"There  Is  nothing  In  the  title  of  the  act, 
and  nothing  in  the  subject-matter  to  which 
It  refers,  Indicative  of  an  intent  to  legis- 
late with  respect  to  the  powers  or  duties 
of  county  officers,  or  with  respect  to  the 
administration  of  moneys  or  revenues  rais- 
ed by  their  authority.  But  this  la  precise- 
ly the  thing  that  section  87  of  the  char- 
ter purports,  and  the  only  thing  that  it  at- 
tempts to  do.  In  explicit  terms  It  assumes 
to  prescribe  the  duties  of  tbe  county  treas- 
urer with  reference  to  county  funds  In  his 
official  custody.  This  can  only  be  done  by 
an  act  expressing  that  object  In  its  title." 
From  tbe  foregoing  considerations  and  au- 
tbwitles,  there  is  left  in  onr  minds  no  rea- 
sonable doubt  that  section  120  of  tbe  act  in 
Judgment  is  void,  as  having  been  passed  In 
violation  of  section  46  of  the  Constitution. 

The  fact  that  section  120  is  embodied  In 
tbe  Code  of  1907  as  section  1835  imparts  to 
It  no  validity,  for  the  reason  that  it  became 
a  law  after  the  act  adopting  the  Code  was 
enacted,  and  did  not,  tboefore,  become  a 
part  of  the  Code  as  adopted.  Therefore  the 
act  under  consideration  must  be  construed 
as  originally  adopted.  Builders'  &  Painters' 
Supply  Co.  V.  Lucas,  119  Ala.  202,  24  South. 
416 ;  Bluthenthal  &  Blckart  v.  Trager  Se  Co., 
131  Ala.  640,  81  South.  622. 

The  judgment  of  the  circuit  court  denying 
mandamus  is  affirmed. 

Affirmed. 

HARALSON,  DOWDELL,  SIMPSON,  and 
McCLELLAN,  JJ.,  concur. 


(16S  AU.  18) 


BAILBT  V.  STATE. 


(Bnpieme  Court  of  Alabama.     Jane  80,  1908. 
Rehearing  Denied  Feb.  G,  1909.) 

L   CONBTITDTIONAL  LaW   (|  89*)— PbEEDOM  TO 

CoNTBACT  —  Intention     to     Pbbpetbatb 

Fbaud. 

When  an  individual  contracts  with  the  !□- 
tention  of  perpetrating  a  fraud,  be  is  not  ^vitbin 
the  constitutioDal  guaranty  of  the  free  right  to 
contract,  and  the  liegislature  may  render  his 
act  a  crime. 

[Ed.  Note.— For  other  cases,  see  Constitutioa- 
al  Lew,  Cent  Dig.  {  167 ;   Dec.  Dig.  |  89.*] 

2,  CoNffrrrunoNAL  Law  (j  83*)  —  Pkbsonai. 
Rights— Imprisonment  fob  Debt. 

Code  1896,  J  4730,  as  amended  by  Oen. 
Acts  1903,  p.  846,  and  Oen.  Acts  1907,  p.  636, 
providing  an  employ^  who,  with  intent  to  de- 
fraud, contracts  In  writing  to  perform  services 
and  receives  money  or  property,  and,  without 
refundluK  the  same  fails  to  perform  inch  serv- 
Icea,  Bhall  be  punished  as  for  larceny  is  not  re- 


pugnant to  Bin  of  Rl^ts  1901,  i  20,  declaring 
that  no  petson  shall  be  imprisoned  for  debt 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  |  161  V&  ;   Dec.  Dig.  {  83.*] 

8.  CoNsrmjTiONAi,  Law  ($  56*)— Bnoboaoh- 

MENT  ON  JUDICIART. 

That  part  of  Code  1896,  S  4730,  as  amended 
by  Gen.  Acts  1903,  p.  345,  and  Gen.  Acts  1907. 
p.  636,  which  renders  tbe  act  of  an  employe  in 
refusing  to  refund  money  received  from  his  em- 
ployer, or  to  perform  the  services  called  for  by 
his  written  contract,  prima  facia  evidence  of  an 
intent  to  defraud,  is  not  unconstitutional,  as  an 
invasion  of  the  province  of  tbe  judiciary. 

[Ed.  Note.— For  other  cases,  see  ConstitntioD- 
al  Law,  Cent.  Dig.  i  69 ;  Dec.  Dig.  {  55.*] 

Appeal  from  City  Court  of  Montgomery; 
W.  H.  Thomas,  Judge. 

Application  by  Alonzo  Bailey  for  discbarge 
from  imprisonment  by  writ  of  habeas  corpus. 
From  an  order  refusing  his  discharge  be  ap- 
peals.   Affirmed. 

Troy,  Watts  &  Letcher,  for  ai9>ellant  Al- 
exander M.  Garber,  Atty.  Oen.,  and  Thomas 
W.  Martin,  Asst  Atty.  GeiL,  for  tbe  State. 

DBNSON,  J.  Alonzo  Bailey,  after  a  pre- 
liminary trial  had  before  B.  a  Toung,  a 
Justice  of  the  peace  In  Montgomery  county, 
on  a  charge  made  against  him  for  obtaining 
$18  under  a  contract  in  writing,  with  intent 
to  injure  or  defraud  his  employer,  was  reg- 
ularly committed  for  said  ofCense  to  the  cus- 
tody of  the  sherUf  of  said  county,  for  de- 
tention until  be  should  be  legally  discharged. 
He  was  received  into  custody  by  the  sheriff, 
and  by  him  imprisoned  in  the  county  Jail 
on  the  6th  dsy  of  April,  1908.  On  the  14tl> 
day  of  April  Bailey  applied  to  the  Hon.  Wil- 
liam H.  Thomas,  associate  judge  of  the  city 
court  of  Montgomery,  for  his  discharge  by 
the  writ  of  habeas  corpus.  On  the  hearing 
the  judge  fixed  ball  at  $160,  but  refused  to 
discharge  the  petitioner  absolutely.  From 
tbe  order  refusing  his  discbarge  the  appli- 
cant comes  here  by  appeal. 

The  law  under  which  the  applicant  was 
(barged  with  crime,  and  under  which  the 
commitment  was  made,  is  an  act  uititled 
"An  act,  to  amend  an  act  entitled  an  act  to 
amend  section  4730  of  the  Criminal  Code  of 
1896,  approved  October  1,  1903."  Gen.  Acta 
1907,  p.  686.  The  statute.  In  its  form  aa 
section  4730  of  the  Code  of  1896,  came  tie- 
fore  this  court  for  c«nstruction  in  the  case 
of  Ex  parte  Blley.  94  Ala.  82,  10  South.  62a 
and  there  it  was  clearly  pointed  out  that  a 
mere  breadi  of  contract  Is  not  by  the  statute 
made  a  crime,  but  tliat  the  criminal  feature 
of  the  statute  consists  in  tbe  entering  into 
a  contract  with  the  Intent  to  Injure  or  de- 
fraud the  employer,  and  the  refusal  of  tbe 
employs  to  perform  the  contract,  with  a 
like  intent  Dorsey's  Case,  111  Ala.  40,  20 
South.  629;  Mcintosh's  Case,  U7  Ala.  128, 
23  South.  668.  In  neltber  of  tbe  cases  cited 
was  the  constitutionality  of  tbe  statute  pre- 
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aented  for  consideration;  bnt  In  the  case  of 
State  V.  Vann,  160  Ala.  66,  4S  South.  8S7, 
the  constitutionality  of  the  statute,  as  sec- 
tion 4730  of  the  Code  of  1896,  was  presented 
for  determination,  and  it  was  there  Insisted 
ttiat  the  statute  was  obnoxious  to  the  twen- 
tieth section  of  the  Bill  of  Rights  of  1901, 
which  Is  In  this  language:  "That  no  person 
shall  be  Imprisoned  for  debt."  The  Insist- 
ence was  overturned,  and  the  statute  was 
held  not  to  be  unconstitutional,  the  court, 
as  the  basis  of  the  ruling,  again  pointing 
oat  the  fact  that  "a  mere  breach  of  contract 
Is  not  by  the  statute  made  a  crime,"  but 
that  the  criminal  feature  consists  In  the  In- 
tent to  Injure  or  defraud.  This  Intent  to 
injure  or  defraud  marks  the  line  of  cleav- 
age between  the  statute  in  Judgment  and  the 
one  approved  March  1,  1901  (Acts  1900-01, 
p.  1208),  which  made  it  a  misdemeanor  for 
any  person,  who  had  contracted  in  writing 
to  labor  for  or  serve  another  for  any  given 
time,  eta,  and  who,  before  the  expiration 
of  such  contract,  and  without  the  consent 
of  the  other  party,  and  without  sufficient  ex- 
cnse  (to  be  Judged  by  the  cour^,  shall  leave 
socb  other  party,  etc.  This  last  statute  was 
by  Judge  Jones  of  the  federal  court  held  to 
be  obnoxious  to  the  state  Constitution  (Peon- 
age Cases  [D.  C]  123  Fed.  671) ;  and  was  by 
this  court  held  to  be  unconstitutional  in 
Toney'B  Case,  141  Ala.  120,  37  South.  332,  67 
li.  R.  A.  286,  100  Am.  St  Rep.  23,  because 
of  the  restrictions  it  attempts  to  place  on 
the  right  to  make  contracts.  These  two 
cases  are  now  nrged  as  authority  in  support 
of  the  insistence  of  appellant  that  the  stat- 
ute under  consideration  is  violative  of  the 
Constitution,  and  we  are  asked  to  overrule 
the  Tann  Oase,  supra.  While  it  is  clear  that 
a  mere  breach  of  contract  cannot  be  made 
the  fOimdatlon  for  a  criminal  offense,  and 
that  ondoe  restrictions  cannot  be  placed  on 
the  right  of  an  Individual  to  enter  into  con- 
tracts, yet  when  the  Individual  enters  into  a 
contract,  with  the  Intention  to  perpetrate  a 
frand,  it  Is  equally  obvious  that  he  passes 
over  tlie  constitutional  boundary  line  In  re- 
spect to  the  free  right  to  contract;  and  it 
is  within  legislative  competency  to  enact  a 
law  penalising  the  enterbig  into  a  contract 
with  such  intent,  and  obtaining  money  or 
other  personal  property  through  such  agency. 
This  is  all  t&at  is  effectuated  by  the  legisla- 
tion in  question.  On  its  face  the  purpose  is 
to  punish  fraudulent  practices,  not  the  mere 
ftJlare  to  pay  a  debt  Thus  considered,  it 
is  constltutlona].  Without  furOier  exten- 
sion of  tiie  argument  we  not  only  decline 
to  depart  from  the  ruling  made  in  Vann's 
Case,  on  this  subject  bnt  reaffirm  it  Banks 
y.  State.  124  Ga.  IB.  52  8.  E.  74,  3  L.  R.  A. 
(N.  S.)  1007. 

In   Kx  parts  RUey,  04  Ala.   82,  83,   10 
Sooth.  628,  629,  it  was  said:   "As  the  Intent 


is  the  design,  purpose,  resolve,  or  determina- 
tion in  the  mind  of  the  accused.  It  can  rare- 
ly be  proved  by  direct  evidence,  but  must  b* 
ascertained  by  means  of  Inferences  from  the 
facts  and  circumstances  developed  by  the 
proof.  In  the  absence,  however,  of  evidence 
from  which  such  Inferences  may  be  drawn, 
the  Jury  are  not  Justified  in  indulging  In 
mere  unsupported  conjectures,  speculations, 
or  suspicions  as  to  the  intentions  which  were 
not  disclosed  by  any  visible  or  tangible  act 
expression,  or  drcumstance."  It  is  no  doubt 
true  that  the  difficulty  In  proving  the  in- 
tent made  patent  by  that  decision,  suggested 
the  amendment  of  1903  (Gen.  Acts  1903,  p^ 
345)  to  the  statute,  which  provides  that  the 
refusal  or  failure  of  a  person  who  enters 
Into  such  contract  to  perform  such  act  or 
service,  or  refund  such  money,  or  pay  for 
such  property,  without  Just  cause,  shall  be 
prima  fade  evidence  of  the  intent  to  Injure 
or  defraud  his  employer.  This  amendment 
has  twice  been  declared  by  this  court  to  be 
a  constitutional  enactment  Thomas'  Case, 
144  Ala.  77,  40  South.  271,  2  L.  R.  A,  (N.  S.) 
1011,  113  Am.  St  Rep.  17 ;  Vann's  Case,  160 
Ala.  66,  43  South.  3S7.  However,  these  cases 
are  here  assailed,  and  the  conclusions  reach- 
ed therein  are  vigorously  combated  in  brief 
of  appellant's  counsel.  A  re-examination  of 
those  cases,  together  with  the  consideration 
of  others,  has  not  only  not  shaken  our 
faith  in  the  correctness  of  the  conclusion 
there  reached,  but  confirmed  It  and  we  de- 
cline to  recede  therefrom.  Banks  v.  State, 
124  Ga.  16,  62  S.  B.  74.  2  L.  R.  A.  (N.  S.) 
1007. 

We  have  discussed  all  questions  presented 
by  the  record,  and  conclude  that  there  is  no 
error  shown. 

The  order  appealed  from  is  affirmed. 

TTSON,  a  J.,  and  HARALSON  and  SIMP- 
SON, JJ.,  concur. 


(1E8  Aia.  M) 
STATB  T.  QUARLBS. 
(Supreme  0)art  of  Alabama.    Jan.  21,  1909.) 
1.  Attobnet  ano  Ci-rewT  (§  49*)  — Disbab- 

XENT— CORSTBUCnON   Or  ^ATCT«. 

Though  the  punishment  provided  for  a  vio- 
lation of  Code  1896,  f  590,  snbd.  6,  and  Acta 
1900-1,  p.  2227,  §•  1,  making  it  unlawful  for 
an  attorney  at  law  to  wrongfully  encourage 
litigation  la  only  disbarment  such  statutes  are 
penal  in  character,  and  must  be  strictly  con- 
strued. 

e  Note.— For  other  cases,  see  Attorney  and 
,  Cent  Dig.  I  48;  Dec.  Dig.  |  49.*] 

Z  Attobnet  and   Cuint   (|   49*)— Disbab- 

icEin>— Natdbb  or  Pboobkdinos. 

A  proceeding  on  information  in  die  name  of 
the  state  for  disbarment  of  an  attorney  under 
Code  1896.  {  690,  snbd.  6.  and  Acta  1900-1,  p. 
2227,  I  1,  making  It  unlawful  for  an  attorney 
at  law  to  wiongfullv  encourage  litigation,  while 
not  itrictly  criminal,  is  quasi  erimlna]. 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
Client,  (Tent  Dig.  i  48;   Dec  Dig.  $  49.*] 
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3.  Attobnbt  and  Clikrt  (f  52*)— Disbabicent 

—Sufficiency  of  Infobmation. 

Ad  information  for  tlie  disbarment  of  an 
attorney  for  unlawfully  encouraging  litigation  in 
violation  of  Code  1SS6,  i  590,  subd.  6,  and 
Acu  1900-1,  p.  2227,  i  1,  is  insufficient  if  it 
fails  to  allege  that  defendant  ia  an  attorney  at 
law. 

[EJd.  Note.— For  other  cases,  see  Attorney  and 
Client,  Cent  Dig.  i  70;   Dec  Dig.  {  52.*] 

Appeal  from  Circuit  Court,  Dallas  County ; 
B.  M.  Miller,  Judge. 

Proceedings  by  information  In  tbe  name  of 
the  State  against  William  W.  Quarles.  From 
a  Judgment  for  defendant,  plaintUT  appeals. 
Affirmed. 

Walter  R.  Shafer,  for  the  State.  Pettus, 
Jeffries  &  Pettus,  S.  J.  Bowie,  and  Mallory 
&  Mallory,  for  appellee. 

DOWDELL,  J.  This  Is  a  proceeding  by 
Information  in  the  name  of  the  state,  filed 
by  the  circuit  solicitor,  against  the  appellee 
In  the  circuit  court  of  Dallas  county.  The 
complaint  contained  two  counts  as  follows: 
"First  count  That  said  William  W.  Quarles 
la  guilty  of  a  Tlolatlon  of  tbe  proTlsions  of 
as  act  entitled  'An  act  to  prevent  the  en- 
couragement  of  litigation  and  provide  for 
the  punishment  of  persons  engaged  In  en- 
couraging litigation,  approved  March  4th, 
1901'  (Acts  1900-1,  p.  2227),  In  this :  that  the 
said  William  W.  Quarles  did  promise,  or  give 
or  offer,  or  promise  to  give,  a  valuable  con- 
sideration to  one  John  D.  Mosely  as  an  In- 
ducement to  the  said  Mosely  to  the  placing, 
or  In  consideration  of  having  placed.  In  the 
bands  of  the  said  William  W.  Quarles  a  de- 
mand or  dalm  against  one  William  P.  Mo- 
lette,  for  tbe  purpose  of  bringing  suit  or 
making  dalm  against  the  said  William  P. 
Molette."  "Second  count  That  the  said 
William  W.  Quarles  Is  guilty  of  a  willful 
violation  of  subdivision  6  of  section  690  of 
the  Code  of  Alabama,  in  this:  That  the  said 
William  W.  Quarles  did  encourage  the  com- 
mencement or  continuance  of  an  action  or 
proceeding  against  one  William  P.  Molette 
for  motive  of  Interest" 

Section  1  of  the  Act  of  March  4, 1901  (Acta 
1900-1,  p.  2227),  on  which  the  first  count  Is 
based,  reads  as  follows:  "That  it  shall  be 
onlawfol  for  an  attorney  at  law,  either  be- 
fore or  after  action  brought,  to  promise  or 
give  or  offer  to  promise  or  give  a  valuable 
consideration  to  any  person  as  an  Induce- 
ment to  placing,  or  In  consideration  of  hav- 
ing placed  in  his  hands  or  In  the  hands  of 
any  partnership  of  which  he  Is  a  member,  a 
demand  of  any  kind,  for  tlie  purpose  of 
bringing  suit  or  making  claim  against  an- 
other, or  to  employ  a  person  to  search  for 
and  procure  clients  to  be  brought  to  such 
attorney."     Subdivision  8  of  section  690  of 


the  Code  of  1896,  on  which  the  second  count 
Is  based,  is  as  follows :  "Duties  of  Attorneys. 
It  is  the  duty  of  attorneys  •  •  • .  &  To 
encourage  neither  the  commencement  nor 
continuance  of  an  action  or  proceeding  from 
any  motives  of  passion  or  Interest"  While 
in  tbe  violation  of  either  of  these  statutes, 
no  pimlsluuent  by  fine  or  Imprisonment  Is 
Incurred,  still  the  punishment  Imposed,  that 
of  disbarment  from  the  practice  of  the  law, 
renders  them  highly  penal  In  their  character. 
Such  statutes  are  to  be  strictly  construed. 
And  proceedings  under  them  on  Information 
In  the  name  of  the  state,  while  not  strictly 
criminal,  are  quasi  criminal.  Thomas  T. 
State,  58  Ala.  365. 

These  statutes  are  manifestly  directed 
against  a  particular  dass — attorneys  at  law. 
Thomas  v.  State,  supra.  Unless  the  defend- 
ant against  whom  the  charge  is  brought 
comes  within  that  dass,  no  conviction  can 
be  had.  It  is  an  essential  element  In  the  con- 
stitution of  the  offense — a  fact  not  only  re- 
quired to  be  proven,  but  one  which  should 
be  averred  In  the  complaint  in  order  to 
charge  an  offense.  Neither  of  the  ■  counts 
charges  that  the  defendant  Is  an  attorney  at 
law,  and  In  this  omission  falls  to  state  a 
substantial  cause  of  action.  The  statutes 
under  which  the  proceeding  Is  had  being 
criminal  In  their  nature.  In  order  to  support 
the  proceeding  it  is  essential  "that  the  in- 
formation should  with  certainty  dlsdose  that 
the  defendant  Is  amenable  to  the  proceed- 
ing and  the  facts  constituting  tbe  misconduct 
of  wiiich  complaint  is  made."  Thomas  ▼. 
State,  supra.  The  complaint  in  that  case 
was  much  fuller  and  more  particular  In  Its 
averments  than  is  the  present  complaint,  and 
yet  In  that  case  it  was  held  insufficient  We 
might  repeat  more  that  was  said  In  that 
case  which  would  be  apix>slte  here,  but  for- 
bear to  do  so,  being  content  with  a  reference 
to  it  as  an  authority  condusive  of  tbe  caae 
at  bar. 

Tbe  Judgment  of  the  lower  court  was  In 
favor  of  the  defendant,  and  no  presumptloiui 
will  bB  indulged  here  for  the  purpose  of  re> 
versing  that  Judgment  The  information 
failing  to  charge  an  offense,  errors  arising 
on  the  trial  in  the  introduction  of  evidence 
can  but  be  regarded  as  errors  without  injury. 
Certainly,  if  the  Information  Is  insuffici^it 
to  support  a  Judgment  of  conviction,  in  the 
failure  to  charge  an  offense,  then  tbe  aaly 
proper  Judgment  to  be  rendered  would  be 
one  in  favor  of  the  defendant  These  views 
render  It  unnecessary  to  coDSidetr  other  ques- 
tions discussed  by  counseL 

Affirmed. 

SIMPSON,  ANDBRSON.  and  HcOLBI«. 
LAN,  JJ.,  concur. 
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(US  Ala.  4S8) 

MONTQOBJERT  TRACTION  00.  t.  KNABB. 

<Supi«me  Court  of  Alabama.     Not.  24,  1906. 
On  Rehearing,  Jan.  14,  1906.) 

1.  CouBTS  (i  62*)  — Terms  — Statutes  — Re- 
peal. 

Act  Dec  6,  1900  (Acts  1900-01,  p.  122), 
providinK  that  the  city  court  of  Montgomery 
•hall  hold  three  terms  in  each  year,  in  February, 
Jnly,  and  October,  was  repealed  by  Act  Feb. 
28,  1907,  providing  that  the  October  term  of 
such  court  ^oald  be  held  on  the  first  Monday  in 
October  in  each  year,  and  continue  until  the 
Saturday  before  the  second  Monday  in  July  fol- 
lowing, and  that  the  July  term  should  begin  on 
the  second  Monday  in  July,  and  continue  until 
the  Saturday  before  the  first  Monday  in  Oc- 
tober following,  unless  sooner  adjourned,  though 
the  latter  act  contained  no  repealing  clause, 
since  the  latter  act  in  effect  converted  the  court 
from  one  of  three  terms  into  one  of  two. 

lEd.  Note.— For  other  cases,  see  Courts,  Dec 
Dig.  I  62.*] 

2.  Statutes  (|  W5i*)  —  Tna  of  Takiho  Ef- 
fect. 

Where  no  time  is  fixed  for  the  taking  effect 
of  an  act,  it  becomes  operative  from  the  day  of 
its  approvaL 

[B3d.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  (  836;  Dec.  Dig.  |  23S.*] 

On  Rehearing. 

3.  Time  (|  9*)— Terms— Statutes— Constbuc- 
TiOM— "Until." 

Under  Act  Feb.  28,  1007.  continuing  one  of 
the  terms  of  the  city  court  of  Montgomery  "un- 
til" the  Saturday  before  the  second  Monday  in 
July,  the  Saturday  named  should  be  included 
within  the  term,  the  rule  to  be  applied  being 
that  in  statutes  limiting  the  contmuance  of 
terms  of  court  until  a 'certain  day,  which  is  the 
last  day  of  the  week  or  month,  the  interpreta- 
tion to  be  placed  upon  the  word  "until"  is  that 
the  last  day  named  is  to  be  included. 

[Ed.  Note.— For  other  cases,  see  Time,  Cent 
Dig.  a  11-32;  Dec.  Dig.  §  9.» 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  pp.  7217-7219;  toL  8,  p.  7826.] 

4.  Exceptions,  Bill  or  (|  40*)  —  Tnac  of 

SlGNlNO — Rin.E8  OF  COUBT. 

Practice  rule  80  of  the  Supreme  Court,  pro- 
viding that  bills  of  exceptions  may  be  signed  by 
the  presiding  judge  at  any  time  during  the  term 
at  which  the  trial  is  had,  or  by  written  consent 
of  the  parties,  or  their  counsel,  filed  in  the 
cause,  at  any  time  before  the  next  succeeding 
term  of  such  court,  and  not  afterwards,  applies 
only  to  bills  signed  under  agreement  of  counsel, 
and  not  to  bills  signed  nnder  an  order  extending 
the  time  so  to  do. 

[Ed.  Note.— For  other  cases,  see  ESxceptions, 
BOl  ot  Cent  Dig.  M  44,  67;   Dec.  Dig.  f  40.»1 

ft,  Exceptions,  Bill  of  (J  40*)  —  Time  fob 

SlONINO— EXTCNSION   OF  TiME— AUTHOBITT. 

Section  10  of  the  act  of  February  7.  1901 
(Acts  1900-01,  p.  830>,  prescribing  rules  of  prac- 
tice in  the  city  court  of  Montgomery,  requires 
all  bill*  of  exceptions  relating  to  the  trial  of 
civil  cases  in  sncb  court  to  be  signed  bF  the 
presiding  judge  within  30  days  after  the  issues 
of  fact  to  which  the  bill  of  exceptions  relates 
an  tried,  unless  the  time  is  extended  by  agree- 
ment of  the  parties  or  counsel  or  by  order  of 
the  presiding  judge.  Held,  that  the  statute  did 
not  aothorize  the  court  to  extend  the  time,  bat 
only  the  trial  judge. 

[Ed.  Note.— For  other  cases,  see  Exceptions, 
Bill  of.  Cent  Dig.  }  58;   Dee.  Dig.  f  40.*] 


6.  Exceptions,  Bill  of  (|  36*)  — Time  of 
Signing  —  Emcr  on   Presentation  of 

QlTESnONB. 

A  bill  of  exceptions,  though  not  signed  in 
time  to  present  for  review  questions  arising  <»i 
the  trial  of  an  action  in  the  city  court  of  Mont- 
gomery, is  sufBcient  to  present  for  review  ques- 
tions arising  on  the  motion  for  a  new  trial, 
where  it  is  signed  within  30  days  after  the 
overruling  of  such  motion. 

[EJd.  Note. — For  other  cases,  see  Exceptions, 
Bill  of,  Dec  Dig.  I  36.*] 

7.  New  Tbial  (|  145*)— Impeachment  of  Veb- 
DiCT— Testimony  of  Jubobs. 

Declarations  of  a  juror  in  a  civil  action, 
made  after  the  rendition  of  the  verdict,  and 
after  the  juror  has  gone  out  on  the  street,  can- 
not be  used  on  a  motion  for  new  trial  to  im- 
peach the  verdict,  where  the  testimony  propos- 
ed involved  no  frand,  corruption,  or  misconduct 
[Eld.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  f  300;   Dec  Dig.  i  145.*] 

8.  New  Tbial  (§  145*)  —  Gbounds  —  Miscon- 
duct OF  Jubobs— Evidence. 

EMdence  tbat^  after  the  rendition  of  a  ver- 
dict in  a  civil  action,  three  of  the  jurors  enter- 
ed the  drug  store  of  plaintiffs  sons  and  shook 
bands  with  them  and  with  one  of  plaintiff's  at* 
tornpys,  and  ian([hed  and  talked  with  them,  was 
inadmissible  to  impeach  the  verdict  where  no 
effort  was  made  to  show  that  the  incident  was 
in  any  way  connected  with  improper  condnct 
on  the  part  of  the  jurors,  or  that  of  the  persons 
with  whom  they  laughed  and  talked,  or  that  the 
conversation  or  laughter  even  related  to  or  grew 
out  of  the  case. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  i  300 ;   Dec  Dig.  |  145.*] 

9.  Appeal  and  Cbbob  ({  933*)— Review— Evi- 
dence. 

The  refusal  of  the  trial  court  to  grant  a 
new  trial  for  insufficiency  of  the  evidence  to  sus- 
tain the  verdict,  or  because  the  verdict  is  con- 
trary to  the  evidence,  will  not  be  reversed  un- 
less, after  allowing  all  reasonable  presumptions 
of  its  correctness,  the  preponderance  of  the  evi- 
dence against  the  verdict  Is  so  decided  as  to 
clearly  convince  the  court  that  it  is  wrong  and 
unjust 

[£]d.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  3425,  3772,  3776;  Dec 
Dig.  i  933.*] 

10.  New  Tbial  (|  162*)- Vebdiot- Reddctioh 
OF  Damages. 

On  motion  to  set  aside  a  verdict  on  ac- 
connt  of  excessive  damages,  followed  by  an  offer 
of  plaintiff  to  reduce  the  verdict  to  a  certain 
amount,  the  trial  court,  if  of  opinion  that  plain- 
tiff is  entitled  to  recover,  but  that  the  judgment 
is  excessive,  may  properly  make  such  reduc- 
tion of  the  verdict,  and  enter  judgment  accord- 
ingly. 

[EJd.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  H  824-329;   Dec  Dig.  i  162.*] 

11.  Damages  (i  182*)— Pebsonal  Injubt— Bz- 

CESSITENESS. 

Injuries  to  a  healthy  and  active  woman, 
75  years  of  age,  who  was  able  to  walk  down- 
town and  return,  and  to  attend  to  her  flowers, 
canaed  her  constant  suffering,  necessitated  the 
amputation  of  her  leg,  caused  her  confinement 
in  an  infirmary  for  alraut  six  weeks  or  two 
months,  called  for  a  great  deal  of  care  and  at- 
tention, and  prevented  her  from  going  about 
otherwise  than  in  a  roller  chair,  she  bdng  too 
weak  to  walk  on  crutches.  Held,  that  a  ver- 
dict of  $10^000  was  not  excessive. 

[Bd.  Note.— For  other  coses,  see  DamagM, 
Cent  Dig.  fl  872-386 ;  Dec.  Dig.  S  182.*]^ 
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12.  ArPKAL  AND  Erbob  (J  1004*)  —  Rbvixw  — 

Vbhdiot— EXCE8SIVB  Damages. 

T^e  authority  invegted  in  courts  to  di8tnrb 
the  verdict  of  a  Jury  on  tbe  ground  of  exces- 
sive damages  is  one  which  should  be  exercised 
with  great  caution  and  discretion. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {§  3944-3947;    Dec.  Dig.  i 

Appeal  from  City  Court  of  Montgomery; 
A.  D.  Sayre,  Judge. 

Action  by  Matilda  A.  F.  Knal>e  against 
the  Montgomery  Traction  Company.  From  a 
Judgment  for  plaintiff,  reducing  the  verdict 
from  $12,500  to  $10,000,  defendant  appeals. 
Affirmed. 

Rushton  ft  Coleman  and  H.  F.  Crenshaw, 
for  appellant  Hill,  Hill  ft  Whiting,  for  ap- 
I>eUee: 

DENSON,  J.  Tills  cause  was  tried,  and 
verdict  and  Judgment  were  rendered  for  the 
plaintiff  In  the  sum  of  $12,500,  on  the  14th 
day  of  June,  1907.  The  defendant  entered 
Its  motion  to  set  aside  the  verdict  and  that 
a  new  trial  be  granted.  The  record  shows 
that  this  motion  was  heard  and  determined 
on  Saturday,  the  6th  day  of  July,  1907,  and 
that  the  court  on  that  day,  upon  the  plain- 
tiff offering  to  remit  so  much  of  the  Judg- 
ment  as  was  in  excess  of  $10,000,  overruled 
the  defendant's  motion,  and  rendered  Judg- 
ment against  the  defendant  In  the  sum  of 
$10,000.  The  record  shows  that  it  is  from 
this  latter  Judgment  the  present  appeal  is 
taken. 

By  an  act  of  the  Oeneral  Assembly  enti- 
tled, "An  act  to  fix  the  time  of  holding  the 
city  court  of  Montgomery,"  approved  Decem- 
ber 6,  1900  (Acts  1900-01,  p.  122),  It  is  pro- 
vided that  the  city  court  of  Montgomery 
shall  hold  three  terms  tn  each  year,  com- 
mencing, respectively,  the  first  Monday  In 
February,  the  first  Monday  in  July,  and  the 
second  Monday  in  October.  By  an  act  of 
tbe  IJeglslature  entitled,  "An  act  to  fix  the 
time  of  holding  the  city  court  of  Montgom- 
ery," approved  February  28,  1907,  It  Is  pro- 
vided that  the  October  term  of  the  city  court 
of  Montgomery  shall  be  held  on  tbe  first 
Monday  in  October  of  each  year,  and  shall 
continue  until  the  Saturday  before  the  sec- 
ond Monday  In  July  following,  and  that  "the 
July  term  of  said  court  shall  begin  on  the 
second  Monday  In  July  of  each  year  and  con- 
tinue until  the  Saturday  before  the  first 
Monday  in  October  following  unless  sooner 
adjourned  by  an  order  thereof."  The  latter 
act  contains  no  repealing  clause,  but  it  is 
manifestly  repugnant  to  the  act  of  Decem- 
ber 6,  1900.  There  is  absolutely  no  field  of 
operation  for  both  acts,  and  the  conclusion 
Inevitably  follows  that  it  was  the  Intention 
of  the  Legislature  that  the  act  of  February 
28,  1907,  should  operate  as  a  substitute  for 
tbe  act  of  December  6,  1900.  Therefore  the 
act  of  December  6,  1900,  is  repealed  by  im- 


plication. City  Council  of  Mon^mery  t. 
National,  etc..  Ass'n,  108  Ala.  886,  18  Sooth. 
816.  The  effect  of  the  act  of  February  28, 
1907,  was  to  convert  the  city  court  from  a 
court  of  three  terms  to  one  of  two  terms, 
with  the  October  term  t>eginnlng  on  the  first 
Monday  In  October  and  continuing  until  the 
Saturday  before  the  second  Monday  In  July 
following,  and  the  July  term  beginning  on 
the  second  Monday  In  July.  By  the  act  of 
February  28,  1907,  no  time  Is  fixed  for  its 
taking  effect,  and  It  therefore  became  opera- 
tive from  the  day  of  its  ai^roval.  4  May- 
field's  Dig.  856. 

From  the  foregoing  considerations  it  fol- 
lows that  the  term  at  which  the  instant 
cause  was  tried  was  extended  until  the  Sat- 
urday before  tbe  second  Monday  in  July, 
which  was  July  6,  1907.  This  being  true, 
then  according  to  the  language  of  the  stat- 
ute and  to  previous  dedsicms  of  this  court 
that  term  ended,  by  operation  of  law,  at  12 
o'clock,  Friday  night,  Jnly  6,  1907!.  Accord- 
ing to  this  construction,  Saturday,  the  6th, 
was  not  in  term  time,  and  consequently  the 
session  of  the  court  held  on  that  day  was 
held  at  a  time  not  authorized  by  law;  an4 
Judgments  and  orders  puri>ortIng  to  have 
been  rendered  and  made  on  that  day  are 
void.  Johnson's  Case,  141  Ala.  7,  87  South. 
421,  109  Am.  St  Rep.  17;  Richardson's 
Case,  142  Ala.  12,  39  South.  12;  Kldd  v. 
Burke,  142  Ala.  626,  88  South.  241.  If,  how- 
ever, by  any  rule  of  construction,  it  could 
be  said  that  the  term  at  which  the  cause  was 
tried  was  not  affected  by  the  act  then  that 
term  expired  by  operation  of  law  (Act  Dec. 
6,  1900)  on  tbe  Saturday  before  the  first 
Monday  In  July,  1907,  and  this  would  throw 
the  entire  week,  including  Saturday,  July 
6th,  out  of  term  time,  because  there  can  be 
no  doubt  that  tbe  July  term,  1907,  commenc- 
ed by  law  (Act  Feb.  28;  1907)  on  the  second 
Monday  of  that  month,  and  not  earlier.  So 
that  in  either  view  it  must  follow  that  what 
purports  to  be  a  Judgment  entered  on  July 
6,  1907  (that  appealed  from),  is  void,  and 
will  not  support  an  appeal.  Therefore  the 
appeal  must  be  dismissed.  Kldd  t.  Barite, 
supra. 

Ai^peal  dismissed. 

TTSON,  a  J.,  and  HARALSON  and 
SIMPSON,  JJ.,  concur. 

On  Rehearing. 

The  original  opinion  in  support  of  the  or- 
der dismissing  the  appeal  is  based  upon  tbe 
construction  or  meaning  given  to  the  word 
"until"  as  it  Is  used  in  the  act  which  fixes 
the  terms  of  the  dty  conrt  of  Montgomery. 
The  writer  of  that  opinion  (also  the  writer 
of  this),  deeming  tbe  question  not  an  open 
one  In  this  court  since  tbe  promulgation  of 
the  decision  in  the  case  of  Johnson  ▼.  State, 
141  Ala.  7,  87  South.  421,  10»  Am.  St  R^ 
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17,  did  not  discuss  It,  bnt  based  the  condn- 
alon  attained  on  that  case,  which,  as  must 
be  conceded.  Is  on  all  fours  with  the  case  at 
bar.  The  act  involved  In  the  Johnson  Case 
provided  that  the  regular  terms  of  the  city 
court  of  Gadsden  should  be  held  as  follows : 
"Beginning  on  the  third  Monday  in  January 
In  each  year,  and  continuing  untU  the  last 
Saturday  in  June,  and  on  the  third  Monday 
In  September  in  each  year,  and  continuing 
•mtll  the  third  Saturday  in  December."  Acts 
1900-01,  p.  1291.  In  the  opinion  of  the  court 
In  that  case  it  Is  stated  that:  "The  well- 
settled  rule  is  that  die  use  of  the  word  'un- 
til' generally  Implies  an  intention  to  exclude 
the  day  to  which  It  refers,  unless  the  con- 
trary appears  from  the  context  of  the  statute 
or  Instrument  In  which  the  word  Is  used." 
From  this  premise  the  court,  speaking 
through  Justice  Haralson,  after  dtlng  and 
commenting  on  the  authorities,  reached  the 
eonclaslon  that;  "There  Is  nothing  in  the 
statute  to  indicate  that  the  third  Saturday 
in  December,  the  day  on  which  the  trial  oc- 
curred, was  Included  within  the  limits  of  the 
term.  Unaided  by  anything  in  the  context 
of  the  statute  to  the  contrary,  we  must  be 
governed  by  what  the  Legislature  said,  and 
presume  that  they  said  what  they  Intended 
to  say.  'Where  a  law  is  plain  and  onam- 
bignons,  whether  it  be  expressed  In  general 
or  limited  terms,  the  Legislature  should  be 
Intended  to  mean  what  they  have  plainly  ex- 
pressed, and  consequently  no  room  is  left  for 
construction.'  'Possible  or  even  probable 
meanings,  when  one  Is  plainly  declared  in 
the  Instrument  Itself,  the  courts  are  not  at 
liberty  to  search  for  elsewhere.' "  Cooley  on 
Con.  Llm.  69,  70;  State  ex  reL  Robertson  v. 
tfcOongh.  118  Ala.  166,  24  South.  895.  The 
court  there  held  that  the  Judgment  appealed 
from  was  void  and  would  not  support  an  ap- 
peaL  I  have  examined  all  the  cases  dted  by 
the  appellant  In  support  of  the  application 
for  a  rehearing,  and  find  In  every  one  of 
them  that  the  contract  or  act  construed  con- 
tained some  word,  phrase,  or  sentence  which 
gave  to  the  word  'HmtU"  as  therein  used  an 
indnslve  meaning. 

According  to  my  view,  there  is  not  a  single 
word.  In  the  statute  under  consideration, 
which  can  be  seized  upon  as  Indicating  that 
'imtll''  was  used  In  an  Indnslve  soise.  There 
is  no  difference  between  the  act  construed  in 
the  Johnson  Case  and  that  here  In  Judgment. 
I  hold  to  the  opinion  that  the  Johnson  Case 
to  sound  and  should  be  allowed  to  stand,  and 
that  the  attadc  here  made  upon  it  should 
not  be  suffered  to  prevail.  However,  all  of 
the  other  Justices  concur  In  the  condusion 
that  the  Johnson  Case  Is  unsound,  and  that 
It  must  be,  and  Is  hereby,  overruled,  and 
that  the  word  "until,"  as  used  in  the  stat- 
ute, must  be  taken  and  Interpreted  in  an 
tnduslve  sense.  ITrom  this  condusion  of 
the  majority  It  follows  that  Saturday,  July 
6,  1907,  was  a  day  In  term  time,  and  the 
Judgment  of  the  dty  oonrt  rendered  on  that 


day  will  support  the  appeaL  This  necessi- 
tates farther  consideration  of  the  cause  as 
presented  by  the  record. 

The  first  guestion  to  be  determined  is 
whether  or  not  the  appellant  has  a  valid  bill 
of  exceptions,  and,  if  bo,  to  what  extent  and 
for  what  purposes  It  may  be  considered.  The 
trial  of  the  issues  of  fact,  as  stated  in  the 
original  opinion,  was  had  on  the  14th  day  of 
June,  1907.  Section  10  of  the  act  approved 
February  7,  1901  (Acts  1900-01,  pp.  826,  830). 
prescribing  rules  of  practice  and  procedure 
in  the  city  court  of  Montgomery,  provides 
that  "all  bills  of  exceptions  relating  to  the 
trial  of  dvil  causes  in  said  court  must  be 
signed  by  the  presiding  Judge  of  said  court 
within  thirty  days  after  the  Issue  or  issues 
of  fact  to  which  said  bill  of  exceptions  re- 
lates was  tried,  unless  the  time  for  signing 
such  bill  of  exceptions  is  extended  by  agree- 
ment of  parties  or  of  their  counsel  or  by  or- 
der of  the  pi-esidtng  fudge  [italics  ours],  as 
now  authorized  by  law,  respecting  the  sign- 
ing of  bills  of  exceptions  In  the  drcult  court" 
The  bill  of  exceptions  was  signed  on  July  27, 
1907.  After  the  14th  day  of  June— but  dur- 
ing that  month — the  defendant  made  its  mo- 
tion for  a  new  trial.  The  record  shows  that 
the  motion  was  heard  on  the  6th  day  of  July, 
1907,  and  that  it  was  by  the  court  overruled, 
and  also  that  an  order  was  made  by  the 
court,  and  embraced  In  the  minute  entry  con- 
taining the  Judgment  overruling  the  motion, 
allowing  the  defendant  30  days  in  which  to 
prepare  and  present  Its  bill  of  exceptions. 
This  order  Is  relied  upon  to  save  the  bill  of 
exceptions. 

First,  it  is  said  by  the  appellee  that  the 
bill  cannot  be  considered  because  the  Judg- 
ment overruling  the  motion  and  granting  30 
days  within  which  to  present  the  bill  of  ex- 
ceptions wab  made  on  a  day  out  of  term  time. 
This  contention  has  been  disposed  of  by  the 
condusion  reached  by  the  majority  of  the 
Justices  (as  above  announced)  whereby  the 
Johnson  Case  is  overruled. 

It  is  next  contended  that  as  the  extension 
order  prolonged  the  time  for  the  signing  of 
the  bill  Into  another  term  of  the  court,  and 
the  bill  was  signed  during  the  following  term 
time,  the  bill  was  signed  in  violation  of  rule 
30  of  Supreme  Covit  practice,  and  cannot  be 
considered.  This  contention  is  without  merit, 
as  it  has  been  dedded  that  this  rule  applies 
only  to  bills  signed  under  agreement  of  coun- 
sel. Driver  t.  King,  145  Ala.  685,  40  South. 
Sift. 

The  next  contention  1>  that  the  order  ex- 
tending the  time  within  which  the  bill  of  ex- 
ceptions might  be  signed  was  made  by  the 
court,  and  not  by  the  presiding  Judge,  and 
that  the  statute  does  not  give  such  power  or 
authority  to  extend  the  time  to  the  court, 
but  to  the  Jndge  only,  and  therefore  that  the 
order  of  the  court  cannot  save  the  bill  of  ex- 
ceptions as  a  part  of  the  record.  This  con- 
tention— ^in  so  far  as  the  bill  of  exceptions 
presents  for  revdew  Questions  which  arose 
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on  the  trial  of  the  Issnes  of  fact  before  the 
Jury — has  been  determined  by  preylous  deci- 
sions of  this  court  in  appellee's  favor;  and, 
adhering  to  these  decisions,  we  nrast  hold 
that  snch  qnestlons  cannot  be  reviewed  on 
the  present  bill.  Amett  v.  Western  Railway 
of  Alabama  (Ala.)  39  South.  776;  Western 
Railway  of  Alabama  v.  Russell,  144  Ala.  142, 
39  South.  311,  113  Am.  St.  Rep.  24;  Mont- 
gomery Traction  Co.  v.  Bozeman  (Ala.)  44 
South.  559;  Montgomery  Traction  Co.  t. 
Haygood  (Ala.)  44  South.  660;  Central  of 
Georgia  Railway  Co.  t.  Geopp  (Ala.)  45 
South.  65.  But  from  a  reading  of  the  cases 
above  cited  It  will  be  seen  that  the  bill  of 
exceptions,  having  been  signed  within  SO 
days  from  the  time  the  motion  for  a  new 
trial  was  overruled,  is  valid  for  the  review 
of  questions  which  arose  on  the  hearing  of 
the  motion,  and  of  the  Judgment  on  the  mo- 
tion, and  we  must  bo  consider  it  See  cases, 
supra. 

The  court  correctly  ruled  against  the  de- 
fendant's offer  to  prove  the  declaration  of 
one  of  the  Jurors,  made  after  the  verdict  was 
rendered  and  the  Juror  bad  gone  out  on  the 
streets.  The  testimony  proposed  Involved  no 
fraud,  corruption,  or  misconduct.  Neither  did 
the  court  err  in  refusing  to  allow  defendant 
to  make  proof  that  soon  after  the  trial  three 
of  the  Jurors  were  seen  to  enter  the  drug 
store  of  the  sons  of  the  plaintiff  (the  Messrs. 
Knabe),  and  shake  hands  with  them  and 
with  W.  W.  Hill,  one  of  plaintiff's  attorneys, 
and  to  laugh  and  talk  with  them.  No  effort 
nor  offer  was  made  to  show  that  the  Incident 
was  in  any  way  connected  with  improper 
conduct  on  the  part  of  the  Jurors,  or  that  of 
the  person  with  whom  they  laughed  and  talk- 
ed, or  that  the  conversation  or  laughter  even 
related  to,  or  grew  out  of,  the  case.  So  far 
as  the  bill  of  exceptions  shows,  it  was  a  mere 
Incident 

The  only  other  question  presetted  by  the 
motion  for  a  new  trial  is  that  the  verdict  of 
the  Jury  Is  contrary  to  the  evidence,  and  ex- 
cessive in  amount.  It  was  contended  In  the 
lower  court  by  the  plaintiff  that  the  car  by 
which  she  was  Injured  stopped  for  the  taking 
on  of  passengers,  and  that  while  it  was  so 
standing  still,  and  while  she  with  the  aid  of 
her  son  was  in  the  act  of  boarding  the  car, 
or  was  making  the  attempt  to  get  thereon, 
said  car,  without  any  notice  to  plaintiff  or 
to  others,  started  off,  and  she  was  thrown 
under  the  trucks.  If  this  was  the  true  state- 
ment of  the  facts,  then  negligence  vel  non 
was  at  least  a  question  for  the  Jury.  This 
contention  was  supported  by  the  testimony 
of  as  many  as  7  witnesses,  while  the  testi- 
mony of  18  or  19  witnesses  testifying  for  the 
defradant  tended  to  show  that  the  car  had 
not  actually  stopped,  but  was  in  motion  when 
plaintiff  attempted  to  board  same.  All  the 
witnesses  who  testified  that  the  car  had  not 
stopped  stated  that  It  was  running  at  a  very 
slow  rate  of  speed.  But,  waiving  considera- 
tion of  the  question  ag  to  whether  or  not — 


if  the  car  had  not  stopped — ^It  was  negligence 
for  a  woman  of  plaintiff's  age  to  board  a  car 
moving  as  slowly  as,  under  the  tendencies  of 
the  evidence  of  some  of  the  witnesses,  the 
car  In  question  was  running,  and,  recurring  to 
the  question  as  to  whether  the  car  did  or  did 
not  stop,  we  find  the  testimony  sharply  Id 
conflict  on  this  point  with  the  advantage — 
so  far  as  number  of  witnesses  Is  concerned— 
In  favor  of  defendant  while,  as  to  Intelli- 
gence of  statement  and  deflniteness  of  testi- 
mony, these  witnesses  cannot  he  said  to  pos- 
sess any  advantage  over  those  of  the  plain- 
tiff, so  it  becomes  a  question  of  plurality  of 
witnesses.  The  manner  of  witnesses,  their 
demeanor  on  the  stand,  and  the  degree  of 
intelligence  manifested  by  them  are  matters 
for  the  consideration  of  the  Jury  in  deter- 
mining the  weight  which  should  be  accorded 
to  testimony;  and  the  same  is  true  In  re- 
spect to  the  consideration  and  determination 
of  questions  of  fact  by  the  court  or  presid- 
ing Judge.  The  credibility  of  the  witnesses 
and  the  weight  of  their  testimony  were 
passed  upon  m  this  ease  both  by  Jury  and 
court  favorably  to  plaintiff.  The  presiding 
Judge  was  satisfied  with  the  verdict  More- 
over, as  was  said  In  the  leading  case  of 
Cobb  V.  Malone,  92  Ala.  630,  635,  9  South. 
738,  the  refusal  of  the  court  to  grant  a  new 
trial  on  the  ground  of  the  Insufficiency  of  the 
evidence,  or  because  the  verdict  is  contrary 
to  the  evidence,  will  not  be  reversed,  unless, 
after  allowing  all  reasonable  presumptions  of 
Its  correctness,  the  preponderance  of  the 
evidence  against  the  verdict  is  so  decided  as 
to  clearly  convince  the  court  that  It  Is  wrong 
and  unjust  Here,  the  "utmost  that  can  be 
said  Is  that  it  Is  against  the  preponderance 
of  the  evidence,"  and  this  cannot  avail  to  • 
reversal  of  the  order  overruling  the  motion. 

It  Is  unnecessary  to  discuss  the  theory  of 
plaintiff  that  the  defendant  was  negligent  In 
respect  to  allowing  too  many  persons  to  en- 
ter the  inclosure  where  the  cars  were  boarded 
by  the  passengers  without  a  sufficient  force 
of  guards,  etc. 

The  question  of  contributory  negligence 
was  likewise  a  question  for  the  detomJna- 
tlon  of  the  Jury. 

The  court  reduced  the  verdict  from  $12,500 
to  $10,0(X),  overruled  the  motion  for  a  new 
trial,  and  entered  Judgment  in  favor  of  the 
plaintiff  for  the  last-named  amount;  plain- 
tiff's attorney  having  first  stated  to  the  court 
that  "if  the  court  is  of  opinion  that  the  ver- 
dict is  excessive,  we  are  willing  to  remit 
$2,600."  On  motion  to  set  aside  a  verdict 
on  account  of  excessive  damages,  followed  by 
the  offer  of  the  plaintiff  to  reduce  the  ver- 
dict to  a  certain  amount  the  trial  court  If 
of  opinion  that  the  plaintiff  is  entitled  to  re- 
cover, but  that  the  Judgment  is  excessive, 
may  properly  make  such  reduction  of  the 
verdict  and  enter  Judgment  accordingly.  In- 
deed, that  snch  power  and  authority  inhere 
in  the  trial  court  seems  to  be  fully  recog- 
nized by  this  court  In  the  case  of  Ricbardsoik 
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T.  Birmlngliam  Cotton  C!o.,  116  Ala.  381,  22 
Sontli.  478.  See,  also,  Western,  etc..  Co.  v. 
Frltb,  105  Tenn.  167,  58  S.  W.  118;  18  Cyc. 
134.  Ttae  testimony  shows  tbat  the  plalntltf 
was  severely  and  permanently  injured.  The 
attending  surgeon  testified  that  her  leg  was 
mangled  and  crushed,  and  was  hanging  by 
tihreds  of  muscle  and  skin,  and  that  her  con- 
dition was  Bach  as  necessitated  Its  amputa- 
tion, that  her  Injury  was  permanent,  and 
that  she  suffered  a  great  deal,  and  that  she 
was  confined  In  the  Infirmary  about  six  weeks 
or  two  months,  requiring  a  great  deal  6f 
care  and  attention.  The  testimony  further 
showed  that,  while  plalntlCT  was  75  years  old, 
her  physical  condition  prior  to  the  Injury  had 
been  very  good  for  a  lady  of  her  age;  that 
she  was  active,  able  to  walk  down  town  and 
return,  and  to  attend  to  her  fiowers;  that 
since  the  Injury  plaintiff  suffers  almost  con- 
stantly and  is  very  weak;  that  she  cannot 
go  about  otherwise  than  In  a  roller  chair, 
being  too  weak  to  walk  on  crutches.  We 
have  given  to  this  question  that  considera- 
tion which  -Its  great  importance  demands, 
and,  considering  the  elements  of  damage  In 
the  case,  and  remembering  that  the  authority 
Invested  in  courts  to.  disturb  the  verdict  of  a 
Jury  on  the  ground  of  excessive  damages  is 
one  which  should  be  exercised  with  great 
caution  and  discretion,  are  constrained,  un- 
der the  circumstances  in  proof,  to  hold  that 
the  ruling  of  the  trial  court  declining  to  set 
aside  the  verdict  after  its  reduction  to  $10,- 
000,  sbonld  not  be  disturbed.  8  Am.  &  Eng. 
Ency.  I-aw,  e?8;  New  Orleans,  etc.,  Co.  v. 
Horst'.  86  Miss.  660,  74  Am.  Dec.  785;  South- 
em  Railway  Co.  v.  Crowder,  130  Ala.  256,  30 
South.  592;  A.  6.  S.  R.  B.  Co.  v.  Bailey,  112 
Ala.  167,  20  South.  813;  Roth  v.  Union  Depot 
Co.,  13  Wash.  525,  48  Pac.  641,  44  Pac.  253, 
31  li.  R.  A.  855. 

All  the  Justices  concur  in  the  conclusion 
that  the  trial  court  committed  no  error  in 
overruling  the  motion  for  a  new  trial,  and  In 
the  affirmance  of  the  Judgment. 

AfBnned. 

The  majority  of  the  court,  in  overruling 
the  Johnson  Case,  do  not  wish  to  be  under- 
stood as  declaring  a  rule  with  regard  to  the 
word  "until"  In  any  other  connection,  save 
as  in  that  case  and  this  one.  We  hold  that 
in  statutes  fixing  the  terms  of  court  until  a 
certain  day,  which  is  the  last  day  of  the 
week  or  month,  the  practical  interpretation 
which  has  universally  been  placed  upon  the 
expression  in  this  state  la  that  the  lait  day 
named  la  Included. 


(158  Ala.  44) 

GLENN  V.  STATE. 

(Supreme  Court  of  Alabama.    Jan.  13,  1909.) 

L  Gamk  (I  4*)— Rboui-atiok  or  Hdrtino— 
Statutes. 

General  Game  Law  (Laws  1907,  p.  94)  S  44, 
makes  it  unlawful  to  hunt  on  lands  of  anctber 


without  a  written  permission  from  the  owner  or 
a^ent.  Section  48  repeals  all  laws,  general,  spe- 
cial, or  local,  in  conflict  with  the  act.  The  lo- 
cal game  law  for  Montgomery  and  Elmore  coun- 
ties (Laws  1888-89,  p.  406)  did  not  make  it  an 
offense  to  hunt  upon  the  lands  of  another  in 
Montgomery  county  without  the  written  consent 
of  the  owner.  Held,  that  the  local  law  was  re- 
pealed by  the  general  game  law. 

[Ed.  Note.— For  other  cases,  see  Game,  Dec. 
Dig.  {  4.*] 

2.  Statutes  ({  248*)— CoHSTBUonoN— Time  of 
Takinq  Effect. 

There  being  no  special  provision  in  the  gen- 
eral game  law  (Lews  1907,  p.  81)  as  to  when 
section  44  thereof,  making  it  unlawful  to  hunt 
on  lands  of  another  without  written  permission 
of  the  owner  or  agent,  should  become  effective, 
the  section  became  effective  30  days  after  the  ad- 
journment of  the  Legislature  which  enacted  iL 
under  the  express  provisions  of  Code  1896,  f 
5540. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Dec  Dig.  {  24a»] 

3.  INDICTMEHT  and  iNFOBltATIOW  ({  87*)  — 
SirFFICIKNCT  OF  ACCOSATION— TiMK  OF  OF- 
FENSE. 

An  indictment  for  hunting  on  lands  of  an- 
other without  written  consent  of  the  owner  or 
agent,  in  violation  of  General  Game  Law  (Laws 
1907,  p.  94)  §  44,  presented  within  a  year  after 
the  law  took  effect,  and  charging  that  the  of- 
fense was  committed  within  12  months  prior  to 
presentment,  was  bad  for  failing  to  aver  that  ac- 
cused hunted,  etc.,  subsequent  to  the  time  the 
law  became  effective. 

[EA.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  |  254;  Dec  Dig. 
8  87.*] 

Appeal  from  City  Court  of  Montgomery; 
W.  H.  Thomas,  Judge. 

Richard  Glenn  was  convicted  of  hunting  on 
the  lands  of  another  without  written  permis- 
sion of  the  owner  or  agent,  and  he  appeals. 
Reversed  and  remanded. 

Hill,  Hill  &  Whiting,  for  appellant  Alex- 
ander M.  Garber,  Atty.  Gen.,  for  ttae  State. 

ANDERSON,  J.  Section  48  of  the  general 
game  law  (Acts  1907,  p.  95)  repealed  all  laws, 
local,  si>ecial,  or  general,  in  confilct  therewith, 
and,  as  there  is  a  conflict  between  It  and  the 
local  law  for  Montgomery  and  Elmore  coun- 
ties (Acts  1888-89,  p.  406),  the  former  was  re- 
pealed by  the  latter. 

It  was  not  an  offense  to  hunt  upon  the 
lands  of  another  in  Montgomery  county  with- 
out the  written  consent  of  the  owner  prior 
to  Acts  1907,  p.  81.  This  law  was  enacted 
February  19,  1907,  and  there  Is  no  qpecial 
provision  making  section  44  effective  upon  Its 
approval  or  at  any  fixed  time.  It  therefore 
became  effective  under  the  terms  of  section 
5540  of  the  Code  of  1896  (section  7805  as 
changed  by  Code  of  1907)  30  days  after  the 
adjournment  of  the  Legislature,  and  which 
was  considerably  less  than  12  months  before 
the  indictment  The  act  does  make  some  of 
its  penal  sections  effective  upon  the  approval 
thereof,  but  Is  silent  as  to  when  section  44 
shall  go  into  effect  Moreover,  the  act  was 
passed  less  than  12  calendar  months  prior  to 
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the  Indictment,  eren  If  It  went  Into  ^ect  as 
to  all  of  Its  provisions,  upon  the  approval 
of  same,  but  which  we  do  not  decide.  The 
indictment  In  question  was  presented  Febrn- 
ary  15,  1908,  and,  being  a  misdemeanor.  In 
effect  charged  that  the  offense  was  committed 
within  12  months  prior  thereto,  and  which 
included  time  anterior  to  the  time  said  law 
became  effective,  and  was  therefore  bad  for 
failing  to  aver  that  the  defendant  hunted, 
etc.,  subsequent  to  the  time  the  law  became 
effective.  Mclntyre  v.  State,  55  Ala.  167; 
Dentler  v.  State,  112  Ala.  75,  20  South.  692 ; 
Bibb  V.  State,  83  Ala.  84,  8  South.  711. 

The  trial  court  erred  in  not  sustaining  the 
defendant's  demurrer  to  the  indictment,  and 
the  Judgment  is  reversed,  and  the  cause  la 
remanded. 

Reversed  and  remanded. 

HARALSON,  SIMPSON,  and  DBNSON, 
JJ.,  concur. 


(15S  Ala.  166) 

ALABAMA  CONST.  CO.  v.  WATSON. 

(Sopreme  Court  of  Alabama.     May  29,   1908. 

Rehearing  Denied  Feb.  5,  1909.) 

1.  PLEADIRO    ({   248*)— AVEIfDlOKT   OF   COK- 

PLAiNT— Nbw  Cause  of  Actioh. 

Where  the  original  complaint  waa  for  an 
account  for  woik  done  b)[  plaintiff  for  defend- 
ant, amended  counts  claiming  recovery  for  work 
done  by  plaintiff  and  another  as  partners  and 
for  an  account  stated  lietween  the  parties,  and 
averring  the  acquirement  by  plaintiff  before  suit 
of  his  partner's  interest,  were  improper,  as  set- 
ting up  new  causes  of  action. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  I  701;   Dec.  Dig.  f  24a*J 

2.  JuDonnT  (|  623*)— Opebatior  as  Bab. 

A  indgment  on  an  account  between  plain- 
tiff  individually  and  defendant  would  not  bar 
recovery  on  an  account  due  a  firm  composed  of 
plaintiff  and  another,  though  plaintiff  has  ac- 
quired the  interest  of  bis  partner. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  i  1096;   Dec.  Dlgrj  623.*] 

Appeal  from  Clrenlt  Court,  Calhoun  Oonu- 
ty;  Jolm  Pelham,  Judge. 

Assumpsit  by  W.  L.  Wataon  agalnat  the 
Alabama  Construction  Company.  F'rom  a 
Judgment  for  irialntiff,  defendant  appeals. 
Reversed. 

The  first  complaint  contained  three  counts: 
(1)  For  work  and  labor  done  by  plaintiff  for 
defendant  at  its  request  (2)  Account  due 
between  plaintiff  and  defendant  (8)  Work 
and  labor  done  by  plaintiff  tor  the  defend- 
ant at  its  request  in  railroad  grading  at  or 
near  Haleyvllle.  Counts  1  and  3  of  the 
amended  complaint  claim  for:  (1)  Work  and 
labor  done  by  plaintiff  and  T.  P.  Harrison, 
as  partners  under  the  firm  name  of  Harrison 
ft  Watson,  for  the  defendant  at  its  request; 
and  it  la  averred  that  Harrison  sold  and 
transferred  to  the  plalntUF  ail  of  his  in- 
terest and  claim  in  and  to  said  sum  so  due 
by  defendant  and  all   of  his   interest  and 


claim  in  and  to  the  partnership  effects  of 
the  said  Harrison  &  Watson.  (3)  For  an  ac- 
count stated  between  defendant  and  plain- 
tiff and  T.  P.  Harrison,  as  partners  under 
the  firm  name  of  Harrison  &  Watson,  with 
the  allegation  that  plaintiff  had  acquired 
Harrison's  Interest  before  bringing  the  suit- 

Blackwell  &  Agee,  for  appellant  Enoz, 
Acker  &  Bladimon,  for  appellee. 

ANDERSON,  J.  The  only  question  pre- 
sented by  this  record  is  whether  or  not  the 
first  and  third  cotmts  offered  aa  an  amend- 
ment were  such  a  departure  from  the  origi- 
nal complaint  as  to  constitute  an  entii«ly 
new  cause  of  action.  The  original  complaint 
was  for  an  account  between  the  plaintiff  and 
the  defendant  and  for  work  done  by  the 
plaintiff  for  the  defendant  The  amended 
counts  1  and  8  claim  for  work  done  by  the 
plaintiff  and  one  Harrison  as  partners  and 
for  an  account  stated  between  aald  partlea. 
It  la  true  the  ammded  counts  aver  the  ac- 
quirement of  Harrison's  interest  before  the 
commencement  of  the  suit;  but  this  fact  can- 
not constitute  the  claim  as  being  for  the 
same  cauae  of  action,  and  this  case  falla 
squarely  under  the  influence  of  Ivey  Coal  CSo. 
V.  Long,  139  Ala.  635,  39  South.  722.  It  la 
true  in  the  case  dted  It  was  a  change  from 
an  account  due  Walter  Moore,  the  plalnttfTa 
assignor,  to  one  due  Immediately  to  the  plain- 
tiff, and  in  the  case  at  bar  the  change  is 
from  a  claim  immediately  due  the  plaintiff  to 
one  that  was  due  Watson  &  Harrison.  It 
Is  not  a  change  by  the  mere  addition  of  par- 
ties, as  Harrison  is  not  added,  but  a  change 
from  one  cause  of  action  to  another — from 
a  dalm  due  immediately  to  the  plaintiff  to 
one  that  was  earned  by  or  contracted  with 
the  firm. 

In  the  recent  case  of  Alabama,  etc.,  Co.  t. 
Heald,  46  South.  686,  this  court,  in  applying 
a  test  as  to  amendments,  In  effect  said  that 
they  were  permissible  If  a  recovery  under 
either  count  would  bar  a  recovery  upon  the 
other;  non  constat,  if  one  would  be  no  bar 
to  the  other,  the  amendment  would  be  a  de- 
parture. A  Judgment  on  the  original  com- 
plaint for  labor  performed  by  the  plaintiff 
indlvidoally  could  not  bar  a  recovery  for 
labor  done  by  a  firm  of  which  he  was  a  mem- 
ber. Nor  wonld  a  judgment  on  an  account 
between  the  plaintiff  individually  and  the 
defendant  bar  a  recovery  upon  one  due  the 
firm  of  Watson  &  Harrison,  notwithstanding 
the  plaintiff  has  acquired  the  Interest  of  Har- 
rison. The  original  complaint  is  not  for 
what  belongs  to  the  plaintiff  growing  out  of 
dealings  between  the  firm  and  the  defendant, 
but  for  something  resulting  from  dealings  or 
transactions  between  the  plaintiff  individual. 
ly  and  the  defendant 

The  trial  court  erred  In  the  allowance  of 
amended  counts  1  and  3,  over  the  objection 
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of  the  defendant,  and  tbe  Jadgment  must  be 
rerersed.  and  the  cause  la  remanded. 
Reversed  and  remanded. 

HARALSON,  DOWDELU  SIMPSON,  and 
McCLELLAN,  JJ.,  concur. 


(158  Ala.  318) 

VAN  INGEN  T.  DUFFIN  et  aL 

(Supreme  Court  of  Alabama.    Jan.  14,  1909. 
RehearioK  Denied  Feb.  5,  1909.) 

L  LnnTATioN  of  Acnons  (J  1S0»). 

Limitations  ma;  be  set  up  in  equity  by  de- 
murrer w-herR  the  bill  shows  that  the  cauae  of 
action  sued  on  is  prima  facie  within  the  bar  of 
the  statute  or  offensiye  to  equity  rules  adopted 
10  discourage  stale  demands. 

[Ed.  Note.— For  other  cases,  sea  Limitation  of 
ArtioBS,  Cent  Dig.  if  670-671;    Dec.  Dig.  { 

2.  LtKiTATToir  or  AcTnoira  (|  180*)— Fbattd- 
Ducirr  CoNTXTAiicn,  Bnx  to  Set  Abide. 
That  a  bill  to  set  aside  a  fraudulent  con- 
veyance did  not  show  that  the  grantee  had  held 
adverse  possession  waa  not  essential  to  a  prima 
fade  showing  by  the  bill  that  the  suit  waa  bar- 
red by  limitationa. 

[Ed.  Note.— For  other  cases,  see  limitation  of 
Actiona,  Dec.  Dig.  |  180.*] 

8.  LnirrxTiOK  or  AonoNS  (J  19*)— Sxnr  lo 
Avoid  FBAUDULBirr  Convetanck. 

A  bill  to  avoid  a  fraudulent  conveyance  la  a 

■nit  to  recover  land,  and  ia  governed  by  the 

statute  of  limitationa. 
(Ed.  Note. — For  other  caaes,  see  Limitation  of 

Actions,  Cent.  Dig.  |  75 ;  Dec.  Dig.  |  19.*] 

4.  LnnTATioiT  OF  Actions  (t  44*)— Suii  lo 
Avoid  Fraudulent  Convbtanob. 

A  creditor's  cause  of  action  to  avoid  a 
fraudulent  conveyance  made  after  his  debt  ma- 
tured accrued  when  the  conveyance  waa  made 
for  the  purpose,  under  Code  1907,  U  4832, 
4834,  par.  2,  of  requiring  suit  for  land  to  be 
brought  within  10  years  after  accrual  of  the 
cause  of  action. 

[Ed.  Note.— For  other  caaea,  aea  Limitation  of 
Actions.  Dec.  Dig.  S  44.*] 

5.  Vendob  and  Fubcbabeb  (I  231*)— NoncB 

— NORBESIDENTS. 

Notice  effected  by  the  reclstration  statute 
operates  alike  on  residents  and  nonresidents. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Dec.  Dig.  i  231.*] 

6.  Limitation  of  Actionb  (t  100*)— Fbaudu- 

LENT  CONTKTANCES. 

Under  Code  1907,  f  4852,  providing  that  in 
an  action  for  relief  against  fraud,  wnere  the 
statute  has  created  a  bar,  the  action  must  not 
be  deemed  to  have  accrued  nntil  discovery  of 
the  fraud,  etc.,  in  the  absence  of  a  fiduciary  re- 
lation, imposing  a  moral  and  legal  duty  to  dis- 
cloae,  there  must  be  some  abt  calculated  to  mis- 
lead or  deceive  or  to  lull  inquiry  before  the  ex- 
ception to  the  statute  of  limitations  can  be  in- 
voked; and  hence  one  suing  to  avoid  a  fraudu- 
lent conveyance  after  the  lapse  of  the  statute 
could  not  rely  upon  the  mere  fact  that  be  did 
not  diaoover  the  fraud  until  juat  before  the  suit 
[Ed.  Note.— For  other  cases,  see  Limitation  of 
.\ctiona.  Cent  Dig.  U  480-493:  Dec  Dig.  { 
100.*] 

Appeal    from    Chancery   Court,   Jefferaon 
County;  A.  H.  Benners,  Chancellor. 
Bill  by  Edward  H.  Van  Ingen  against  P.  J. 


DnfBn  and  others.     From  a  decree  tor  d»- 
fendants,  plaintiff  appeals.    Affirmed. 

Tomllnson  &  McGullougb  and  C.  E.  Elder, 
for  appellant  Arthur  L.  Brown,  for  appel- 
lees. 

SIMPSON,  J.  The  blU  in  thU  case  was 
filed  by  the  appellant  against  the  appellees, 
and  seeks  to  set  aside  certain  conveyances  of 
lands  executed  to  said  defendant  Elizabeth 
Doffin,  respectively,  dated  September  25, 
1891,  April  8,  1896,  March  1,  1898,  Angost 
25,  1898,  and  May  20,  1898,  and  to  subject 
the  property  therein  conveyed  to  a  debt  doe 
the  complainant  Jaxraaty  12,  1889,  and  re- 
duced to  Judgmmt  on  February  29,  1892, 
claiming  tliat  aald  lands  so  conveyed  to  said 
Elizabeth  Dnffln  were  paid  for  by  her  hus- 
band, said  defendant  P.  J.  Duffln.  A  demur- 
rer waa  Interposed  to  said  bill,  setting  up 
tbe  statute  of  limitations  of  10  years,  and  ttie 
Btaleness  of  the  demand;  also  additional  de- 
murrers, that  the  bill  is  without  equity,  and 
to  the  ninth  section  because  It  does  not  show 
any  effort  to  discover  the  fraud,  and  mere 
Ignorance  will  not  excuse  him;  also,  that  no 
fraudulent  concealment  of  facts  is  shown. 

It  ia  settled  by  the  dedslona  of  this  state 
that  the  statute  of  limitations  may  t>e  set  up 
in  equity  by  demurrer  where  the  bill  shows 
tliat  the  cause  of  action  stated  In  the  bill 
is  prima  fade  within  the  bar  of  the  statute 
of  limitationa  or  offensive  to  the  rules  which 
courts  of  equity  adopt  and  for  the  discourage- 
ment of  stale  demands.  Lovelace  v.  Hutchin- 
son, 106  Ala.  418,  424,  17  South.  628. 

Appellant  insists  that  It  Is  not  apparent  on 
tbe  face  of  the  bill  in  this  case  that  the 
cause  of  action  Is  prima  facie  within  the  bar 
of  the  statute,  because  the  bill  does  not  al- 
lege that  the  defendant  Elizabeth  Duffln  Ui 
and  has  been  for  the  time  required  in  the 
adverse  possession  of  the  lands  in  qnestion. 
It  is  not  a  question  of  adverse  possession. 
A  bill  to  set  aside  a  fraudulent  conveyance 
is  a  suit  for  the  recovery  of  land  and  govern- 
ed by  the  statute  of  limitations.  Washing- 
ton, Adm'r,  v.  Norwood,  128  Ala.  883,  30 
SoutlL  406.  The  statute  provides  that  ac- 
tions for  the  recovery  of  lands  must  be  com- 
menced within  ten  years  "after  the  cause 
of  action  haa  accrued."  Code  1907,  li  4832, 
4834,  par.  2.  The  plaintiff's  claim  was  due 
and  payable  before  the  execution  of  any  of 
these  conveyances,  and  consequently  hia 
"cause  of  action" — to  more  against  said  con- 
veyances— accrued  at  the  time  tbe  convey- 
ances were  made,  the  latest  one  of  them 
being  May  20,  1898,  and  the  bill  in  this  case 
was  filed  September  25,  1906. 

The  ease  of  Washington,  Adm'r,  v.  Nor- 
wood, supra,  does  not  conflict  with,  this  con- 
clusion. On  the  contrary,  the  point  decided 
in  that  case  is  that,  where  a  party  was  sure- 
ty on  a  bond,  his  "cause  of  action"  did  not 
accrue  until  the  breach  of  the  bond,  and,  not- 
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withstanding  the  advene  poeseBsion  of  tbe 
land,  the  statute  of  limitations  did  sot  com- 
mence to  nm  against  him  until  by  the  breach 
of  the  bond  his  cause  of  action  accrued.  In 
other  words,  in  both  cases  the  decision  Is 
that  the  cause  of  action  accrues  at  tbe  time 
when  the  party  could  file  his  bill  to  set  aside 
the  fraudulent  conveyance,  and  the  statute 
of  limitations  commences  to  run  then.  The 
bill  alleges  that  the  complainant  has  contin- 
uously resided  in  the  state  of  New  Torlc,  and 
that  he  did  not  discover  the  fraudulent  acts 
committed  by  respondents  until  August  1, 
1908,  although  the  conveyances  sought  to  be 
set  aside  were  duly  recorded  In  tbe  probate 
judge's  office  in  Jefferson  county,  Ala.  The 
notice  effected  by  the  registration  statute  is 
operative  alike  on  residents  and  nonresi- 
dents; but  he  Insists,  further,  that  the  de- 
cisions on  the  question  of  the  statute  of  limi- 
tations not  commencing  to  run  apply  to  his 
case,  so  that  the  statute  would  not  commence 
to  run  until  the  facts  constituting  the  fraud 
were   actually    brought   to   bis    knowledge. 

The  Code  provides  that:  "In  actions  seek- 
ing relief  on  the  ground  of  fraud,  where  the 
statute  has  created  a  bar,  the  cause  of  ac- 
tion must  not  be  considered  as  having  ac- 
crued until  tbe  discovery  by  the  aggrieved 
party  of  the  facts  constituting  the  fraud, 
after  which  he  must  have  one  year  within 
which  to  prosecute  his  suit."  Code  1907,  f 
4852.  Our  decisions  are  that  "Ignorance  of 
right,  there  being  no  more  than  mere  passive- 
nesB,  mere  silence,  on  the  part  of  his  adver- 
sary, cannot  t>e  ingrafted  as  an  exception  on 
tbe  statute  of  limitations,  without  a  destnio- 
tlon  of  its  wise  policy,  and  without  an  en- 
couragement of  mere  negligence.  *  *  • 
In  the  absence  of  a  fiduciary  relation  be- 
tween the  parties,  imposing  the  moral  and 
legal  duty  to  disclose,  there  must  be  some  act 
or  conduct  calculated  to  mislead  or  deceive 
or  to  lull  inquiry."  Tllllson  v.  Swing,  91  Ala. 
467,  468,  8  South.  404;  Underbill,  ReCr,  v. 
Mobile  Fire  Department  Ins.  Co.,  87  Ala.  46, 
61;  Martin  v.  Br.  Bank  at  Decatur,  81  Ala. 
115. 122. 

The  complainant  has  not  brought  himself 
within  the  terms  of  the  exception. 

The  decree  of  the  court  is  affirmed. 

HARAIiSON,  ANDERSON,  and  DENSON, 
fj-  concur. 


(168  Ala,  71) 

ELLIOTT  V.  HOWI80N. 
(Supreme  Court  of  Alabama.     Jan.  19,  1909.) 

1.  Costs  (S  185*)— Mn.BAOE  of  Witnesses. 

Though  subpoenas  for  witnesses  living  more 
than  100  miles  from  the  place  of  trial  Issue  with- 
out affidavit  that  their  attendance  is  necessary 
and  that  their  depositions  would  not  suffice,  in 
contravention  of  Code  1007,  i  4021,  their  mile- 
age is  taxable  as  costs. 

[Ed.  Note.— Per  other  caaea,  see  Costs,  Dec. 
Dig.  8  185.»] 


2.  Cons  (I  216*)  —  Rbtaxatioh  —  Monow  — 

Parti  go  l  a  b  s 

Under  Code  1007,  i  36S4,  providing  that,  if 
taxation  of  costs  be  excessive,  motion  for  re- 
taxation.  Betting  forth  the  particulars  in  which 
the  clerk  erred,  may  be  made,  the  motion  having 
alleged  that  the  allowance  of  mileage  to  certain 
witnesses  was  erroneous  for  a  certain  reason,  re- 
lief from  such  allowance  cannot  be  bad  on  the 
ground  that  it  was  erroneous  for  other  reasons, 
though  not  for  the  one  alleged. 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent. 
Dig.  {  623;   Dec  Dig.  i  2ia*] 

Appeal  from  Circuit  Court,  Mobile  County  ; 
Samuel  B.  Browne,  Judge. 

Action  by  Allen  P.  Howlson  against  J.  D. 
Elliott  From  an  order  denying  his  motion 
to  retax  costs,  plaintiff  appeals.    Affirmed. 

Bestor,  Bestor  &  Young,  for  appellant. 
Oregory  L.  &  H.  T.  Smith,  for  appellee. 

TYSON,  C.  J.  This  appeal  Is  from  an  or- 
der denying  a  motion  to  retax  the  coeta  of 
certain  witnesses.  Section  3684  of  the  Code 
of  1907  provides :  "If  the  taxation  of  costs 
be  excessive  by  charging  the  costs  of  witness- 
es who  were  not  examined,  or  by  charging 
costs  to  an  improper  party,  or  taxing  costs 
contrary  to  law,  the  party  aggrieved  may 
more  the  court  for  a  retaxation,  setting  fortb 
the  particulars  in  which  the  clerk  has  erred." 
The  motion,  after  setting  out  the  names  of 
the  witnesses,  the  total  amount  of  the  certifi- 
cate  issued  to  each,  showing  the  separate 
sum  allowed  for  mileage,  and  that  for  at- 
tendance, alleges,  as  the  sole  ground  of  error 
of  tbe  clerk  with  respect  to  the  allowance  for 
the  mileage^  "that  all  said  witnesses  resided 
more  than  100  miles  from  Mobile,  Ala., 
computed  by  the  route  usually  traveled,  and 
that  all  the  subpoenas  to  said  witnesses  were 
Issued  by  the  clerk  of  this  court  without  the 
party  summoning  them  (the  plaintiff  in  this 
cause),  bis  agent  or  attorney,  making  affida- 
vit that  the  personal  attendance  of  said  wit- 
nesses, or  any  of  them,  was  necessary  to  a 
proper  decision  of  the  cause,  and  that  their 
depositions,  or  the  deposition  of  any  of  them, 
would  be  insufficient  for  that  purpose.  De- 
fendant therefore  shows  that  the  amount  al- 
lowed to  each  of  said  witnesses  for  mileage, 
as  aforesaid,  and  as  such  taxed  as  costs 
against  said  defendant,  is  contrary  to  law 
and  in  said  particular  the  clerk  of  this  court 
erred." 

Tbe  motion  was  framed  upon  the  theory— 
and  upon  no  other,  and  presents  no  other 
question  than — ^that  the  clerk,  in  issuing  the 
subpoenas  to  tiie  witnesses,  violated  section 
4021  of  tbe  Code  of  1907 ;  and  from  this  it 
is  evident  the  conclusion  was  reached  that 
the  mileage  was  not  taxable  as  costs.  This 
Identical  question  arose,  and  was  decided  ad- 
versely  to  the  appellant,  in  the  case  of  Ala- 
bama Midland  Railway  Co.  v.  Rushing,  103 
Ala.  542,  15  South.  853.  But  it  is  Insisted  ttf 
appellant's  counsel  that  the  evidence  Intro- 
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dncefl  upon  tlie  trial  of  the  motion  establlah- 
ed  that  one  of  the  witnesses  was  a  nonresi- 
dent of  the  state  and  no  subpcenas  were  Is- 
sued by  the  clerk  to  any  of  them,  and  there- 
fore, that  the  case  dted  above  should  not 
control.  Suffice  It  to  say  that  these  grounds 
of  contention  were  not  Incorporated  In  the 
motion,  and  therefore  were  not  the  "partlco- 
lar"  which  was  alleged  in  which  the  clerk 
erred.  Having  alleged  one  "particular"  aa 
ground  of  relief,  relief  cannot  be  granted  up- 
on otlter  and  dUTerent  grounds.  Had  these 
grounds  been  made  the  bases  of  the  motion, 
whether  or  not  relief  should  be  granted  upon 
either  of  them  is  a  question  upon  which  we 
express  no  opinion,  since  It  is  a  point  clearly 
not  presented  by  the  record. 
Affirmed. 

DOWDELL.   ANDERSON,   and   McCLHL- 
LAN,  JJ.,  concnr. 


on  Ala.BU 

MOBILB  LIGHT  4  R.  CO.  t.  MACKAT. 
(Supreme  Goort  of  Alabama.     Jan.  20,  1909.) 

1.  Stbekt  Railboads  (t  112*)— Acnow  fob  Iw- 
JUBT  FBoic  Cab— Pboof  of  Opebatiok  by 
Defknoart. 

Plaintiff,  aaing  for  the  killing  of  his  mule 
throngh  the  alleged  negligent  operation  by  de- 
fendant's agents  and  servants  of  one  of  its  cars 
on  its  street  railroad,  has  the  burden  of  sup- 
porting the  allegation  that  it  operated  the  car. 
[Ed.  Note.— For  other  cases,  see  Street  Bail- 
roads,  Dec  Dig.  {  112.*] 

2.  Street  Railboadb  (|  114*)  —  "Bailboad" 
— "Railwat." 

In  the  absence  of  evidence  of  another  cor- 
pontion  of  a  similar  name,  the  jnry  may  infer 
that  defendant,  named  in  the  caption  of  the  com- 
plaint as  "Mobile  Light  &  Railroad  Company,  a 
corporation,"  was,  as  alleged,  operatmg  the 
street  car  in  the  city  of  M.  that  killed  plaintiff's 
mnie,  from  his  testimony  that  he  had  a  mnle 
killed  on  a  certain  street  in  such  city,  that  the 
railroad  track  runs  on  such  street,  that  It  was 
the  track  of  the  "Mobile  Light  &  Railway,"  and 
that  "they"  operated  care  down  that  street ;  the 
words  "railroad"  and  "railway"  being  practical- 
ly synonymons. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Gent.  IMg.  ^  240;  Dec.  Dig.  1 114.* 

For  other  definitions,  see  Words  and  Phrases, 
VOL  7,  pp.  6899-5008 ;  vol.  8,  pp.  T777,  7T7a] 

•.  BnnKRCK  (i  22*)— Jttoioial  Nones— Ez- 

I8TBRCB  OF  COBPOBATIONB. 

It  cannot  t>e  judicially  known  whether  or 
not  there  Is  another  corporation  of  a  name  sim- 
ilar to  defendant's. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  I  26:  Dec.  Dig.  S  22.*] 

Appeal  from  Law  and  Equity  Court,  Mo- 
bile County ;  Saffold  Bemey,  Jndge. 

Action  by  Alexander  Mackay  against  the 
Mobile  Light  &  Railroad  Company.  After 
an  adverse  judgment,  plaintiffs  motion  for 
new  trial  was  granted,  and  defendant  ap- 
peals.   Affirmed. 

Gregory  L.  ft  H.  T.  Smith,  for  appellant 
Bestor,  Bestor  &  Toung,  for  appellee. 


TYSON,  C.  J.  The  defendant  Is  named  in 
the  caption  of  the  complaint  as  "Mobile 
Light  &  Railroad  Company,  a  coriraration." 
The  complaint  is  for  the  recovery  of  dam- 
ages for  the  negligent  killing  of  platntifTs 
mule.  In  It  is  averred  that  "defendant  t>e- 
ing  then  and  there  a  corporation  doing  busi- 
ness as  a  street  railroad  company,  and  op- 
erating a  street  railroad  in  the  city  of  Mobile, 
*  *  *  did  through  its  agents  and  servants 
so  negligently  and  carelessly  operate  one  of 
its  electric  street  cars  on  its  street  railroad 
track  in  the  city  of  Mobile  aforesaid,"  etc. 
On  the  authority  of  McGhee  ▼.  Cashln,  180 
Ala.  661,  568,  SO  South.  867,  it  must  be  held 
that  the  burden  was  upon  the  plaintiff  to  of- 
fer some  proof  tending  to  support  the  allega- 
tion that  defendant  operated  the  car  on  its 
street  railroad  that  killed  platntifTs  mnle.  If 
the  evidence  afforded  no  reasonable  Inference 
of  this  fact,  then  the  ruling  of  the  court  in 
excluding  the  testimony  introduced  in  plain- 
tifTs  behalf  and  the  giving  of  the  affirmative 
Instruction  requested  by  defendant  was  cor- 
rect, and  the  new  trial  should  not  have  been 
ordered.  On  the  other  hand.  It  by  any  rea- 
sonable and  fair  construction  of  the  testimony 
it  could  be  found  by  the  jury  that  the  de- 
fendant was  operating  the  car  on  its  road 
that  did  the  damnifying  act  complained  of, 
the  rulings  of  the  conrt  were  erroneous,  and 
the  motion  for  the  new  trial  was  properly 
granted. 

On  this  point  the  plaintiff  as  a  witness  tes- 
tifled:  "That  be  had  a  mule  killed  *  *  * 
on  Eslava  street,  *  *  *  in  the  dty  of 
Mobile,  The  railroad  track  runs  on  that 
street  That  it  was  the  track  of  the  Mobile 
Ugbt  ft  Railway.  That  they  operated  cars 
down  that  street"  It  will  be  observed  that, 
had  the  witness  employed  the  word  "rail- 
road," Instead  of  "railway,"  it  could  hardly 
be  contended  that  the  Jury  would  not  be  au- 
thorized to  find  that  it  was  the  defendant 
that  was  operating  the  car  on  its  road  at  the 
point  where  the  mule  was  killed.  The  two 
words  "railroad"  and  "railway"  have  sub- 
stantlally  the  same  meaning,  and  in  common 
parlance  are  understood  as  meaning  the  same 
thing.  A  railway  is  certainly  a  railroad. 
Indeed,  the  words  may  be  said  to  be  synony- 
mous. Suppose  an  amendment  of  the  com- 
plaint had  been  allowed,  striking  out  the 
word  "railroad"  and  inserting  in  lieu  thereof 
"railway";  could  it  be  said  that  It  would 
have  wrought  an  entire  change  of  the  par- 
ties defendant?  Would  not  the  court  have 
the  right  to  infer  that  It  was  the  same  cor- 
poration? We  think  so.  Savannah,  Ameri- 
cuB  &  Montgomery  Railway  v.  Buford,  106 
Ala.  303,  17  South.  395  and  cases  therein  cit- 
ed. If  this  be  true,  then  certainly  the  jury 
would  be  authorized  to  infer,  from  the  testi- 
mony quoted,  that  it  was  the  defendant  that 
was  operating  the  car  on  its  road. 

And  this.  In  our  opinion.  Is  certainly  true. 
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In  tlie  absence  of  all  testimony  showlns  that 
there  was  another  existing  corporation  of  a 
similar  name.  If  there  be  each  a  corpora- 
tion, we  cannot  judicially  know  it  Western 
Ry.  of  Ala.  ▼.  McCall,  8d  Ala.  875.  7  South. 
650.  In  that  case  it  was  said:  "When  they 
[corporations]  are  parties  to  litigation,  they 
Bhould  be  designated  by  their  corporate 
name;  but  a  slight  departure  would  be  im- 
material, provided  they  would  be  readily  rec- 
ognized by  the  name  used."  Speaking  of  the 
distinction  betweoi  the  names  of  natural  per- 
sons and  of  cori)orations,  Mr.  Thompson  in 
bis  Commentaries  on  the  Law  of  Corpora- 
tlons  (volume  1,  {  285),  uses  this  language: 
"It  has  been  said:  The  name  of  a  corpora- 
tion *  •  *  dealgnatea  the  corporation  in 
the  same  manner  that  the  name  of  an  indi- 
vidual dealgnatea  the  person.  There  is  this 
dlfferemce,  however:  That  the  alteration  of  a 
letter  or  transpositloo  of  a  word  usually 
makes  an  entirely  different  name  of  the  per- 
son, while  the  name  of  a  corporation  fre- 
quently consists  of  several  descriptive  words, 
and  the  transposition  of  them,  or  any  inter- 
polation, or  omission,  or  alteration  of  some 
of  them,  may  make  no  essential  difference  in 
their  sense." 
Affirmed. 

DOWDEOiU   ANDERSON,   and   McOLBL- 
LAN,  JJ.,  oottcur. 


(inA]a.Ul) 

SUNFLOWER  LUMBER  00.   v.  TURNER 

SUPPLY  CO. 
(Supreme  Court  of  Alabama.     Jan.  21,  1909.) 

1.  Statutes  (J  181*) — Oonstbuctioit— Leois- 
I.ATIVK  iNTVimon. 

In  determining  whether  a  contract  la  pro- 
hibited by  a  statute,  the  legislative  Intention 
mast  be  ascertained  and  mast  controL 

[Ed.    Note— For   other   cases,    see    Statutes, 
Cent.  Dig.  {  250;    Dec.  Dig.  f  181.*] 

2.  CONTBACTB  ({   106»>— LEOAUTT— VlOLATIOH 

OF  Statute. 

When  statutory  conditions  for  the  condnct 
of  a  business  or  profession  are  not  complied 
with,  agreements  made  in  the  coarse  of  the 
business  are  void  if  the  conditions  are  made  for 
the  benefit  of  the  public,  but  valid  if  no  specific 
penalty  Is  imposea  and  the  condition  la  for  ad- 
ministrative purposes,  as  for  revenue. 

[Bd.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  t  477;   Dec  Dig.  {  106.  •] 

8.  Licenses  (§  89*)  —  Occupation  License  — 
Rights  or  Unlicensed  Pebsonb— Vauditt 
OF  Contbacts. 

Where  a  statute  Imposes  a  penalty  for  en- 
gaging in  business  without  a  license,  a  contract 
made  oy  one  not  having  a  license  Is  not  invalid, 
unless  the  statute  expressly  prohibits  such  busi- 
ness without  a  license  or  vitiates  all  contracts 
made  by  an  unlicensed  person. 

[Ed.    Note. — For   other   cases,   see   Licenses, 
Cent  Dig.  I  77 ;  Dec  Dig.  t  39.») 

4.  Licenses  (i  39*)— Validitt  of  CtoNraAcrs 
—Violation  of  Statute. 

Code  1907,  i  2361,  sobd.  26,  being  a  part 
of  the  general  revenue  law,  requires  all  do- 
mestic cori>orations  to  pay  a  privilege  tax.    Sec- 


tion 2401  makes  it  aalawful  for  any  corpora- 
tion to  carry  on  any  business  or  do  any  act  tor 
which  a  license  is  required  without  first  paying 
it,  but  does  not  make  any  specific  act  a  viola- 
tion of  the  law.  Section  7T12  imposes  a  fine 
for  carrying  on  certain  classes  of  business  with- 
out a  license.  Held,  that  a  contract  made  by  a 
corporation  without  ta):ing  out  a  license  was  not 
invalid,  so  that  a  note  executed  to  sacb  corpora- 
tion in  the  course  of  its  business  could  be  en- 
forced by  It:  this  conclusion  being  reinforced 
by  section  5764,  expressly  making  certain  con- 
tracts made  without  a  license,  as  for  the  sale 
of  liqaor,  void. 

[Ki.    Note. — For   other   cases,    see   Licenses, 
Cent  Dig.  f  77;   Dec  Dig.  {  39.*] 
6k  Pleading  ({  209*)~DE)(uaBEB— SurriciER- 

CT  OF  Objections— GaouNDs  of  DKmubbek. 
Though  a  plea,  in  an  action  on  a  promissory 
note,  allege  that  plaintiff  was  a  domestic  cor- 
poration and  had  not  taken  ont  a  license  when 
the  contract  was  made,  was  bad  because  it  did 
not  all«re  that  the  contract  sued  on  was  special- 
ly prohibited  by  law  or  was  made  unenforceable 
by  the  statute  requiring  a  license,  a  demurrer 
thereto  on  the  ground  that  the  failure  to  pay  tha 
tax  did  not  make  the  sale  In  which  the  note  was 
given  invalid  did  not  sufficiently  point  out  tha 
defect  within  Code  1907,  {  5340,  reqairing  ob- 
jections to  pleadings  to  be  distinctly  stated  la 
the  demurrer. 

[Ed.  Note.— For  other  cases,  see  Pleadingi 
Cent  Dig.  i  520 ;  Dec  Dig.  i  209. •] 

6.  Licenses  (|  89*)— Contbacts  bt  Unlicens- 
ed Pebsonb  —  Actions— Pleading — Plea — 
sufficienct. 

In  an  action  on  a  contract  made  bv  a  oo^ 
poration,  a  plea  that  the  contoration  had  not 
taken  ont  a  license  as  reqaired  by  law  was  bad, 
in  not  alleging  that  the  contract  sued  on  was 
specially  probiDited  by  law,  or  was  made  unen- 
forceable by  the  statute  requiring  a  license,  or 
that  the  contract  was  In  violation  of  a  law 
other  than  one  enacted  for  revenue. 

[Ed.  Note.— For  other  cases,  see  License*, 
Cent  Dig.  {  76;   Dec  Dig.  i  39.*] 

7.  Pleading  (|  281*)  —  Auendxent  —  Depab- 
tube. 

In  an  action  on  a  promissory  note  executed 
to  plaintiff  corporation,  a  plea  alleging  that 
plaintiff  was  a  domestic  corporation,  and  at  the 
time  the  note  was  executed  did  not  have  a  li- 
cense to  do  business,  could  not  be  amended,  so 
as  to  make  it  a  good  defense,  without  entirely 
departing  from  the  defense  alleged ;  contracts 
made  by  an  unlicensed  corporation  not  being  in- 
valid under  the  statute. 

[EH.  Note.— For  other  cases,  see  Pleadins, 
Cent  Dig.  |  794;  Dec.  Dig.  {261.*] 

8.  Appeal  and  (Ebbob  (I  1010*)— Habmlbbs 

E<BBOB  —  PBEJUDIOIAL    EFFECT— OvEBBULINa 

Demubbeb. 

Though  a  demurrer  to  a  bad  plea  did  not 
sufficiently  point  ont  the  defect  therein,  error  in 
sustaining  It  was  not  prejudicial,  where  the  plesi 
could  not  be  amended  without  materially  de- 
parting from  the  defense  alleged. 

[Eld.  Note.— For  other  cases,  see  Appeal  and 
Error,  Oent  Dig.  {  4093;  Dec  Dig.  i  104a*] 

Appeal  from  Law  and  Equity  Oonrt,  Mo- 
bile County;   Saffold  Bemey,  Judge. 

Action  by  the  Turner  Supply  Company 
against  the  Sunflower  Lumber  Company,  a 
partnership.  From  a  Judgment  for  irtalntlfT, 
defendant  appeals.    Affirmed. 

The  action  was  on  a  promissory  note  made 
on  the  23d  day  of  November,  1907,  and  pay- 
able 60  days  after  date.     The  special  plea 
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Sled  to  as  follows:  "Ttaat  tbe  plaintiff  dur- 
ing the  years  1907-06  was  and  Is  a  corpora- 
tion organized  und^  the  general  laws  of  the 
itate  of  Alabama,  and  during  none  of  said 
time  has  it  had  a  license  from  the  state  of 
Alabama  to  do  business  in  the  state,  and  the 
contract  sued  on  in  said  court  Is  a  contract 
made  and  to  be  performed  entirely  within 
the  state  of  Alabama.  During  all  of  the 
time  mentioned  above  the  plaintiff  has  been 
doing  business  in  this  state.  Said  business 
is,  and  daring  all  of  said  time  has  been,  that 
of  a  sawmill  and  railway  supply  business, 
and  the  contract  sued  on  was  made  in  the 
course  of  such  business."  Tlie  demurrer  in- 
terposed to  the  plea  is  as  follows:  "The 
plea  shows  that  the  plaintiff  Is  a  corporation 
organized  under  the  laws  of  the  state  of  Ala- 
bama, and  shows  that  the  alleged  failure  of 
the  plaintiff  to  pay  the  license  tax  required 
by  the  laws  of  Alabama  did  not  make  void 
the  sale  to  the  defendant  of  the  goods  de- 
scribed In  the  plea  as  sold  by  the  plaintiff 
to  defendant  during  the  time  it  is  alleged 
plaintlfl  had  not  paid  the  license  tax  re- 
quired by  tbe  laws  of  tbe  state  to  be  paid 
by  It  for  doing  business  as  a  corporation  for 
the  period  corered  by  the  sale  of  some  of 
said  business."    This  demurrer  was  sustained. 

R.  H.  &  R.  M.  SmiOt,  for  appellant    Charles 
L.  Bromberg,  for  appellee. 

ANDERSON,  J.  In  determining  whether 
an  agreement  Is  prohibited  by  statute,  the  in- 
tention of  the  Legislature  must  be  ascertain- 
ed and  must  govern.  "When  conditions  pre- 
scribed for  the  conduct  of  a  business,  trade, 
or  profession  are  not  complied  with,  agree- 
ments In  the  course  of  such  business,  trade, 
or  profession  are  (1)  void,  if  the  condition  Is 
for  tlie  benefit  of  the  public,  as  for  the  main- 
tenance of  public  order  or  safety,  or  the  pro- 
tection of  persons  dealing  with  those  upon 
whom  It  Is  imposed;  (2)  valid,  If  no  specific 
penalty  Is  attached  to  the  specific  transac- 
tion, and  the  condition  is  imposed  simply  for 
adndnistratlve  purposes,  such  as  the  protec- 
tion or  convenient  collection  of  the  revenue." 
Clark  on  Contracts,  386.  The  rule  as  to  the 
rit^ts  of  unlicensed  or  unauthorized  persons 
to  recover  on  contracts,  stated  In  2S  Cyc.  p. 
633,  Is  as  follows:  "The  rule  Is  that,  when 
a  Btatnte  Imposes  a  penalty  for  engaging  in 
a  given  business  or  calling  without  a  license, 
a  contract  made  by  one  who  has  no  license 
Is  not  Invalid,  the  penalty  attaching  to  the 
person  and  not  affecting  the  contract;  but 
the  mie  Is  otherwise  where  the  statute  ex- 
pressly prohibits  such  business  or'  calling 
without  a  license,  or  expressly  vitiates  all 
contracts  made  by  an  unlicensed  person  while 
engaged  therein."  It  was  said  by  Baron 
Parke  in  the  case  of  Smith  v.  Mawhood,  14 
Meea.  &  W.  452  (English),  In  discussing  the 
right  to  enforce  a  contract  of  sale  made  by 
one  who  bad  not  taken  out  a  license:  "I 
think  the  object  of  the  legislation  was  not  to 
prohibit  a  contract  of  sale  by  dealers  who 


have  not  taken  out  a  license  purstfant  to  the 
act  of  Parliament  If  It  was,  they  certainly 
could  not  recover,  although  the  prohibition 
were  merely  for  revenue.  But  its  object  was 
not  to  vitiate  the  contract  itself,  bnt  only  to 
impose  a  penalty  on  the  party  offending,  for 
the  purpose  of  revenue."  The  Massachu- 
setts court  in  the  case  of  Lamed  v.  Andrews, 
106  Mass.  435,  8  Am.  Rep.  346,  in  considering 
a  sale  made  by  one  who  had  no  revenue  li- 
cense, where  it  was  made  a  violation  of  the 
law  to  carry  on  business  without  same,  said: 
"It  Is  to  be  observed  that  the  act  does  not  ex- 
pressly declare  that  sales  by  a  wholesale 
dealer  who  neglects  to  pay  the  tax  shall  be 
Illegal.  The  tax  is  not  laid  upon  each  sale, 
but  upon  the  business  or  calling.  The  Ille- 
gality does  not  attach  to  the  sale,  but  con- 
sists in  not  paying  the  tax  imposed  upon  the 
business."  The  court  enforced  the  contract 
and  quoted  from  the  English  case,  supra. 
The  New  Jersey  court  In  the  case  of  Ruck- 
man  V.  Bergholz,  87  N.  J.  Law,  440,  in  dis- 
cussing the  right  to  enforce  a  contract  of 
sale  made  by  a  party  who  had  no  license  as 
required  by  law,  which  provided  a  penalty, 
said:  "The  question  In  such  case  is  whether 
the  statute  was  Intended  as  a  protection,  or 
merely  as  a  fiscal  expedient;  whether  the 
Legislature  intended  to  prohibit  the  act  un- 
less done  by  a  qualified  person,  or  merely 
that  every  person  who  did  it  should  pay  a  li- 
cense fee.  If  the  latter,  the  act  is  not  ille- 
gal." In  the  case  of  Aiken  v.  Blaisdell,  41 
Vt  655,  the  court  upheld  the  contract  not' 
standing  the  seller  had  no  license  and  that 
the  law  fixed  a  penalty  for  doing  business 
without  same,  basing  its  conclusion  upon  the 
fact  that  the  revenue  law  was  not  intended 
to  make  any  kind  of  business  illegal  or  to 
prohibit  It  "The  purpose  was  not  to  dimin- 
ish, restrain,  control,  or  regulate  the  busi- 
ness. The  transaction  of  all  kinds  of  busi- 
ness was  Just  as  legal  after  tbe  passage  of 
the  law  as  before.  The  law  is  strictly  a  rev- 
enue law,  the  sole  object  being  to  get  money 
into  the  treasury,  and  that  is  accomplished 
by  requiring  all  persons  that  engage  in  cer- 
tain kinds  of  business  to  contribute  a  certain 
amount  towards  paying  the  liabilities  of  the 
government  Its  object  Is  to  raise  money, 
and  not  to  regulate  the  business  of  the  coun- 
try. If  a  man  engage  in  the  kind  of  busi- 
ness referred  to,  he  is  engaged  In  a  legai 
business,  whether  he  has  a  license  or  not  If 
he  has  no  license,  he  has  no  legal  right  to  do 
it  and  subjects  himself  to  the  penalty.  The 
law,  we  think,  was  Intended  to  operate  upon 
the  person,  and  not  upon  the  business.  It 
the  object  of  the  law  had  been  to  prohibit 
certain  kinds  of  business,  or  to  regulate  it 
with  a  view  to  its  effect  upon  public  morals 
or  public  security  by  limiting  It  in  its  extent 
or  the  place  where  it  is  to  be  carried  on,  or 
the  person  who  shall  conduct  it,  or  other- 
wise, in  all  such  cases  tbe  law  operates  upon 
the  business  as  well  as  the  person.  Revenue 
mainly  in  such  cases  Is  not  tbe  object    It  la 
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only  Inddental,  or  the  means  by  whlcb  the 
law  regulates  and  controls  the  business.  The 
act  In  question  imposes  no  restriction  upon 
the  business.  All  are  at  liberty  to  engage 
therein  where,  and  when,  and  to  any  extent 
they  choose,  upon  paying  for  the  license." 

Subdivision  26  of  section  2361  of  the  Code 
of  1907,  requiring  a  license  of  all  domestic 
corporations,  is  a  part  of  the  general  rev- 
enue law,  and  is  intended  solely  to  raise  rev- 
enue, and  not  to  restrain  or  regulate  busi- 
ness. Section  7712  provides  a  penalty  for 
doing  business  without  a  license.  But  neither 
section  prohibits  doing  business,  and  it  is 
merely  penalized  under  certain  conditions. 
Section  2401  does  not  make  any  specific  act  a 
violation  of  the  law,  but  makes  It  so  only  In 
case  it  is  done  without  a  license.  The  busi- 
ness is  lawful,  but  the  failure  to  procure  the 
license  before  doing  the  act  is  what  the  law 
intends  to  penalize.  This  section  is  intend- 
ed merely  to  define  the  doing  of  business  as 
mentioned  in  section  2361.  This  law  being  a 
mere  fiscal  expedient,  and  not  intended  as  a 
regulation  or  protection  for  the  benefit  of  the 
public,  and  there  being  no  statute  invalidat- 
ing contracts  made  by  unlicensed  corpora- 
tions, they  should  be  enforced,  unless  there 
was  a  clear  legislative  intent  to  prohibit  the 
thing  itself,  rather  than  to  merely  punish  for 
engaging  In  business  without  the  license.  We 
are  not  willing  to  impugn  the  motives  of  the 
lawmakers  by  charging  them  with  an  Inten- 
tion to  encourage  bad  faith  on  the  part  of 
debtors  by  permitting  them  to  avoid  honest 
obligations,  because  of  the  noncompliance 
with  the  revenue  law  by  the  party  from 
whom  they  have  obtained  in  good  faith  mon- 
ey, goods,  or  other  things  of  value.  Indeed, 
we  are  fortified  in  these  views  by  I^lslative 
action,  which  of  Itself  indicates  that  the  law- 
makers did  not  intend  to  strike  down  all  con- 
tracts made  with  parties  who  had  no  license. 
For  Instance,  we  find  that  the  Legislature 
has  enacted  separate  statutes  striking' down 
contracts  made  by  certain  dealers  who  had 
no  license  and  who  are  enumerated  in  the 
general  revenue  law.  See  section  5764  of  the 
Code  of  1907.  If,  therefore,  it  had  been  the 
legislative  Intent  that  all  contracts  make  by 
all  dealers  required  to  have  a  license,  and 
who  had  none,  should  be  void,  is  was  unnec- 
essary to  have  enacted  subsequent  statutes 
invalidating  contracts  made  by  certain  ones 
who  had  no  license,  or  prohibiting  a  recov- 
ery upon  same. 

The  foregoing  views  are  not  in  conflict 
with  former  decisions  of  this  court,  as  they 
related  to  contracts  specially  prohibited  by 
law,  or  the  enforcement  of  which  was  spe- 
cifically prohibited,  or  the  making  of  which 


violated  a  law,  not  enacted  for  revenue  pur> 
poses  only,  but  for  regulation  and  protec- 
tion. We  shall  not  attempt  to  differentiate 
them  all  in  detail,  but  will  discuss  some  of  the 
leading  cases,  and  especially  those  cited  in 
brief  of  counsel  for  appellant.  In  the  case  of 
Western  Union  Co.  v.  Young,  138  Ala.  243,  86 
South.  374,  the  act  of  Congress  made  the  spe- 
cific thing  for  which  the  defendant  was  sued 
for  not  doing  a  violation  of  the  law.  The 
statute  considered  in  the  Youngblood  Case, 
95  Ala.  523,  12  South.  579,  20  L.  R.  A.  58,  36 
Am.  St  Rep.  245,  was  one  for  regulation  or 
protection,  and  made  the  very  act  done  a  vio- 
lation of  law.  The  Moog  Case,  93  Ala.  503, 
9  South.  596,  involved  a  sale  of  liquor  with- 
out a  license,  and  the  statute  expressly  pro- 
hibited a  recovery  for  such  sales.  Code  1907, 
f  5764,  being  section  1323  of  the  Code  of  1886, 
the  one  in  force  when  said  decision  was  ren- 
dered. The  contract  in  the  case  of  Woods  A 
Co.  V.  Armstrong,  54  Ala.  150,  25  Am.  Rep. 
671,  was  made  by  selling  fertilizers  in  viola- 
tion of  a  statute  "to  protect  the  planters  of 
the  state  from  imposition  in  the  sale  of  fer- 
tilizers," and  was  therefore  one  fc«'  protec- 
tion Instead  of  one  for  revenue  only.  The 
case  of  Fox  v.  Dlxon,  58  Hun,  605,  12  N.  T. 
Supp.  267,  was  a  suit  by  an  unlicensed  phy- 
sician to  recover  for  medical  services.  The 
court  denied  a  recovery  upon  the  express 
grounds  that  a  statute  had  been  violated, 
which  had  been  "enacted  in  the  interest  of 
the  health  of  the  public,  to  prohibit  Incompe- 
tent persons  from  practicing  as  physicians." 

The  8i>ecial  plea  was  bad,  in  tliat  it  did 
not  aver  that  the  contract  sued  upon  waa 
specially  prohibited  by  law,  or  was  made 
nonenforceable  by  the  statute,  or  that  enter- 
ing into  same  amounted  to  the  violation  of 
any  law  other  than  one  enacted  solely  for 
revenue.  The  demurrer,  however,  did  not 
point  out  the  defect  or  comply  with  the  re- 
quirements of  Code  1907,  §  6340,  and  the  tri- 
al court  erred  In  sustaining  same.  Turner 
Coal  Co.  V.  Glover,  101  Ala.  290,  13  South. 
478;  Broelin  v.  K.  0.  M.  ft  B.  R.  R.  Co.,  114 
Ala.  398,  21  South.  475.  It  plainly  appears, 
however,  that  this  plea  could  not  be  amended 
80  as  to  make  it  a  good  plea  without  depart- 
ing entirely  from  the  defense  therein  at- 
tempted, and  the  technical  error  of  the  court 
in  sustaining  a  demurrer  on  general  or  inapt 
grounds  was  without  legal  Injury  to  the  de- 
fendant Ryall  V.  Allen,  143  Ala.  222,  38 
South.  851. 

The  Judgment  of  the  law  and  equity  court 
is  affirmed. 

Affirmed. 

TYSON,  a  X,  and  SIMPSON  and  DEN- 
SON,  JJ.,  concur. 
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(M  HUs.  2») 

SOHERCK  T.  MOTSB.     (Na  18,398.) 
(Sapreme  Court  of  Mississippi.    March  1,  1900.) 

t  Frauds,  Statute  of  (i  llO*)— -Option  to 

But  Ijani>— Sufficienct. 

A  memorandum  reciting  tliat  in  considera- 
tion of  $30  the  si^er  gave  plaintiff  a  15-day 
option  on  22,000  acres  of  timber  land  in  Frank- 
lin and  Jefferson  counties,  Miss.,  at  $12.50  per 
acre,  is  insufficient  under  the  statute  of  frauds. 

[EH.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of.   Cent   Dig.  U  2%-236;    Dec   Dig.   I 

2.  Fbauds,  Staiut*  of  (J  168*)— Paboi,  Bvi- 

DENCB— ADUIBBIBILITY  TO  AFFECT  WBITINO. 

Parol  evidence  is  inadmissible  to  supple- 
ment deficiencies  in  a  memorandum  reciting  that 
in  consideration  of  $50  the  signer  gave  plain- 
tiff a  15-day  option  on  22,000  acres  of  timber 
land  in  Franklin  and  Jefferson  counties,  Miss., 
at  $12.50  per  acre. 

[Ed.  Note. — For  other  cases,  see  Frauds,  Stat- 
ute of,  Cent.  Dig.  I  375 ;   Dec.  Dig.  S  ISS.*] 
8.  Vendob  aitd  Pubchasxb  ({  S42*) — Option 

— Damaoes— Rbcotebt. 

Where  one  gives  an  option  on  land  not 
owned  by  him,  and  fails  to  fulfill  his  contract, 
loss  of  profits  on  a  resale  are  recoverable  only 
in  a  common-law  action  for  fraud  and  deceit. 

[E^.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  S  1018;  Dec.  Dig.  | 
342.»] 

Appeal  from  Circuit  Court,  Pike  County ; 
M.  H.  Wilkinson.  Judge. 

Action  by  B.  T.  Scherck  against  J.  h. 
Moyse.  From  a  Judgment  for  defendant, 
plaintiff  appeals.    Affirmed. 

P.  Z.  Jones  and  J.  W.  Cassedy,  for  appel- 
lant   W.  A.  Parsons,  for  appellee. 

FLETCHSnt,  J.  This  Is  an  action  to 
charge  the  appellee  upon  the  following  writ- 
ing: 

"In  consideration  of  $50.00  I  hereby  glre 
R.  T.  Scherck  a  15-day  option  en  22,000  acres 
of  timber  land  in  Franklin  and  Jefferson 
coonties,    Mississippi,    at    $12.50   per    acre. 

"9/23/07.  [Signed]    J.  L.  Moyse. 

"Attest:    S.  D.  Wilkinson. 

"We  will  furnish  a  man  to  show  parties  the 
property. 

"[Signed]    J.  li.  Moyse. 
•Attest:    S.  D.  Wilkinson." 

The  declaration  contains  three  counts,  and 
states  substantially  that  this  option  was  giv- 
en by  appellee,  and  that  it  was  understood 
yerbally  between  the  parties  that  certain 
named  tracts  of  land  were  referred  to,  one 
lying  In  Franklin  and  the  other  in  Jefferson 
counties;  that  appellant  paid  $50  for  the  op- 
tion, and  expended  considerable  sums  in  hav- 
ing the  lands  examined  and  the  timber  esti- 
mated ;  that  be  had  secured  a  purchaser,  who 
would  buy  the  lands  at  an  advance  over  the 
purchase  price  of  $1.50  an  acre;  that  appel- 
lee did  not  own  the  lands  at  the  time  the  op- 
tion contract  was  signed,  and  bad  either  fail- 
ed or  refused  to  secure  the  same ;  that  there 
was  a  failure  to  deliver  the  lands,  although 


the  purchase  money  had  been  tendered;  and 
that  by  losing  the  opportunity  to  make  a  re- 
sale appellant  had  been  damaged  to  the  ex- 
tent of  $33,000 ;  this  being  at  the  rate  of  $1.50 
per  acre  on  22,000  acres.  To  this  declaration 
a  demurrer  was  Interposed,  and  sustained,  on 
the  ground  that  the  option  memorandum  la 
void  under  the  statute  of  frauds,  since  there 
Is  no  sort  of  description  of  the  property. 

It  is  obvious  that  the  memorandum  does 
not  satisfy  the  statute,  and  equally  obvious 
that  parol  testimony  cannot  be  resorted  to  in 
order  to  supplement  the  deficiencies  In  the 
written  memorandum.  Indeed,  appellant 
practically  concedes  that  specific  performance 
of  the  contract  could  not  be  enforced;  but  It 
Is  claimed  that  it  may  form  the  basis  of  a 
suit  for  damages.  We  may  dispose  of  this 
contention  by  saying  that  the  only  damages 
sought  to  be  here  recovered  are  the  profits  on 
a  resale,  and  that  these  are  not  recoverable, 
except  In  a  common-law  action  for  fraud  and 
deceit  The  declaration  in  this  case  was  man- 
ifestly not  drawn  on  this  theory,  since  there 
is  utterly  lacking  every  averment  essential  to 
such  an  action.  The  rules  both  of  pleading 
and  evidence  governing  this  class  of  actions 
have  lately  been  reviewed  by  this  court  in  the 
case  of  Vincent  v.  Corbitt,  47  South.  641,  and 
need  not  be  here  repeated.  The  suit  la  clear- 
ly not  such  an  action. 

Afilrmed. 


(94  MlBS.  S8T) 
FAIRFIELD  ▼.  LOUISVILLE  &  N.  R.  00. 

(No.  13,793.) 
(Supreme  Court  of  Mississippi.    Feb.  22,  1909.) 

1.  Tbiai.  (I   250*)— Instbuctions  —  Applioa- 

BILITT  to  PLEADINaS  AND  PROOF. 

In  an  action  against  a  carrier  for  refusing 
to  admit  a  passenger  to  a  train,  it  was  error  to 
instruct  that  she  could  not  recover  without 
showing  that  the  coupon  Iraok  presented  for 
passage  contained  coupons  which  had  not  been 
detached,  where  neither  pleadings  nor  proof  rais- 
ed that  issue;  defendant  having  pleaded  that 
admission  was  denied  because  the  train  was  al* 
ready  filled. 

lEA.  Note.— For  other  cases,  see  Trial,  Deo 
Dig.  i  250.  »J 

2.  Cabbiers  (f  255*)— Passenoers— Detaobbd 
Tickets— "VOID  if  Detached." 

A  condition,  "Void  if  detached,"  etc.,  in 
railway  coupon  tickets,  must  be  reasonably  con- 
strued to  avoid  injustice  to  either  party,  and  the 
holder  cannot  l>e  denied  passage  merely  l>ecause 
the  ticket  had  been  inadvertently  detached,  if 
both  book  and  ticket  are  presented,  and  it  can 
be  seen  by  inspection  that  they  correspond. 

[Ed.    Note.— For   other   cases,   see   Carriers, 
Cent  Dig.  i  1029 ;   Dec.  Dig.  $  255.*] 

3.  Appeal  and   Error  (J  1068*)— Harmi-ess 
Error- Instbuctions. 

Error  in  instructing  on  the  measure  of 
damages  is  not  ground  for  reversal,  where  the 
jury  finds  that  no  liability  existed. 

[Ed.  Note. — For  other  casps,  spe  Appeal  and 
Error,  Cent  Dig.  |  4228;   Dec.  Dig.  J  1008.*] 

Appeal  from  Circuit  Court,  Harrison  (boun- 
ty;   W.  H.  Hardy,  Judge. 


•For  other  catea  see  same  topic  and  section  NUMBER  in  Deo.  *  Am.  Digs.  1907  to  data,  ft  Reportsr  Indexes 
4SS0.^33 
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Action  by  Mrs.  George  W.  Fairfield  against 
the  LoulSTllle  &  NasbTille  Railroad  Ck>mpany. 
From  a  Judgment  for  defendant,  plaintiff  ap- 
peals.   Reversed  and  remanded. 

This  is  a  suit  by  Mrs.  Fairfield  against  tbe 
defendant  railroad  company  for  damages  al- 
leged to  have  been  caused  by  the  action  of 
the  gateman  of  said  company  at  New  Orleans, 
who  refused  plaintiff  and  her  husband  admis- 
sion through  the  gates  to  tbe  train  which 
they  desired  to  take  for  their  home  in  Pass 
Christian,  Miss.  Plaintiff  had  spent  the  day 
in  New  Orleans  under  medical  treatment,  and 
because  of  the  delay  she  had  to  take  a  later 
train,  which  was  very  much  crowded,  and 
she  was  forced  to  stand  up  all  the  way  home, 
and  was  thereafter  made  sick  through  fa- 
tigue and  nervousness.  The  case  was  submit- 
ted to  a  Jury  under  instructions  of  the  court, 
and  a  verdict  returned  for  the  defendant. 
On  appeal  the  giving  of  instnictions  Nos.  15 
and  16,  which  Informed  the  jury  that  she 
could  not  recover  unless,  at  the  time  her  tick- 
et was  presented  to  the  gateman,  it  was 
shown  not  to  have  been  detached  from  the 
book.  They  further  assign  as  error  the  grant- 
ing of  instructions  Nos.  O  and  11,  given  for 
defendant,  as  follows: 

"No.  O.  The  court  charges  the  Jury  that 
there  is  no  evidence  in  this  case  which  would 
Justify  the  Jury  in  finding  that  the  plaintiff's 
sickness,  after  the  night  of  February  12th, 
was  due  to  the  matter  complained  of  In  this 
case. 

"Na  11.  The  court  charges  the  Jury  that  If 
the  gatekeeper  explained  to  the  plaintiff  that 
she  could  not  pass  through  the  gate,  and  she 
nevertheless  insisted  upon  doing  so,  and  re- 
mained at  the  gate,  and  continued  to  present 
her  ticket  a  nnmber  of  times,  and  repeated 
her  demand  for  entrance  several  times  after 
the  gatekeeper  explained  to  her  that  he  could 
not  let  her  through,  and  if  she  continued 
nevertheless  to  stand  in  the  way  of  other 
passengers,  to  interrupt  the  business  of  the 
defendant,  by  crowding  the  gate,  then  the 
gatekeeper  had  the  right  to  call  an  ofiScer  to 
compel  her  to  leave  the  gate,  and  she  would 
not  be  entitled  to  any  damages  for  injuries 
suffered  by  reason  of  his  doing  so." 

Rucks  Yerger  and  Barrett  &  Taylor,  for 
appellant  Gregory  U  Smith  and  Harry  T. 
Smith,  for  appellee. 

FLSiTOHER,  J.  The  testimony  of  plaintiff 
and  her  husband.  If  believed  by  the  Jury, 
tended  to  show  such  treatment  by  the  serv- 
ants of  the  railroad  company  as  would  war- 
rant recovery.  To  meet  this  proof,  the  com- 
'  pany  offered  nothing  of  an  afilrmatlve  or  pos- 
itive character.  None  of  the  witnesses  for 
the  railroad  remembered  anything  of  the  cir- 
cumstances of  the  occurrence.  In  this  state 
of  the  iwoof,  the  verdict  of  the  Jury  Is  little 
short  of  remarkable.  But  the  cause  of  this 
verdict  can  be  understood  when  the  Instruc- 
tlous  asked  and  secured  by  the  railroad  com- 


pany are  attentively  examined.  Mr.  Fairfield 
testified  that  he  bought  at  Pass  Christian  a 
coupon  book  containing  ten  tickets  to  New 
Orleans,  good  on  any  train  operated  over  de- 
fendant's line.  He  and  his  wife  used  two  of 
tbe  tickets  in  going  to  New  Orleans,  and  when 
ready  to  return  presented  the  book,  with  on- 
ly two  tickets  missing,  to  the  gatekeeper,  and 
were  refused  admission.  This  book  contain- 
ing the  tickets  was  examined  by  the  ticket 
agent  at  New  Orleans  and  pronounced  good 
for  the  train  upon  which  plaintiff  sought  to 
take  passage.  '  The  tickets  contained  the  usu- 
al' stipulation  that  they  were  void  if  detached 
from  the  book ;  but  there  is  no  hint  in  the 
pleadings  that  the  company  would  rely  as  a 
defense  upon  the  point  that  the  tickets  were 
so  detached.  Indeed,  the  defendant  company- 
pleaded  that  the  seats  were  all  sold  and  oc- 
cupied at  the  time  plaintiff  applied  for  admis- 
sion at  the  gate,  and  th»efore  admission  was 
properly  refused.  There  was  no  suggestioa 
in  Oie  proof  that  the  tickets  were  not  fasten- 
ed to  the  book  when  presented,  and  no  com- 
plaint by  either  the  gatekeeper  or  the  agent 
on  this  ground;  and  yet  in  this  state  of  the 
record  the  Jury  was  charged  in  InstrucUonB 
Nos.  15  and  16  that  the  plaintiff  could  not  re- 
cover unless  she  had  shown  by  the  evidence 
that  tbe  book  contained  coupons  which  bad 
not  been  detached,  and,  again,  that  she  could 
not  recover  unless  she  showed  that  at  tbe 
time  she  demanded  entrance  she  presented  to 
the  gatekeeper  the  book  which  at  the  time 
contained  coupons  which  had  not  been  de- 
tached from  the  fastening  by  which  they 
were  held  In  the  book  at  the  time  that  it  was 
sold  to  her  husband. 

These  Instructions,  even  if-  abstractly  and 
in  a  proper  case  correct,  have  no  place  in  the 
case  made  by  this  record.  Their  only  effect 
was,  after  the  case  had  closed,  to  Inject  a 
false  issue  before  the  jury,  not  suggested  by 
the  pleadings  or  the  proof.  Indeed,  these  in- 
structions are  equivalent  to  a  peremptory 
charge,  since  the  plaintiff,  misled  by  the 
pleadings,  had  offered  no  proof  upon  an  issue 
which  nobody  suspected  would  be  important. 
Ilien,  too,  the  instructions  are  not  correct, 
considered  as  an  abstract  proposition  of  law. 
It  is  not  true  that  the  holder  of  such  a  ticket 
is  to  be  denied  passage  merely  because  the 
ticket  has  Inadvertently  been  detached.  If  both 
book  and  ticket  are  presented,  and  It  can  be 
seen  by  inspection  that  they  correspond.  The 
condition,  "Void  if  detached,"  etc.,  must  be 
sensibly  and  reasonably  construed,  to  the 
end  that  no  injustice  may  be  done  to  either 
party  to  the  contract  What  we  consider  the 
only  just  and  tenable  view  on  this  question  is 
thus  expressed  by  the  Wisconsin  court :  "The 
words,  'Not  good  for  passage  if  detached,' 
would  seem  to  have  been  so  placed  upon  the 
ticket  to  prevent  imposition  by  the  separa- 
tion of  the  parts  and  the  use  of  each  as  t> 
single-trip  ticket;  but  where  such  parts  of 
the  tickets  become  separated  by  such  irad- 
vertence,  and  are  then  in  good  faith  both 
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presented  togeCher  and  at  fhe  same  time  to 
Uie  same  conductor  on  tbe  going  trip,  the 
purpose  of  such  words  would  seem  to  be  as 
fully  attained  as  though  tbe  tw6  parts  of  the 
ticket  had  not  been  previously  separated.  In 
other  words,  the  presentation  to  the  conduct- 
or of  the  two  parts  of  the  ticket,  ander  the 
drcnmstances  fonnd,  is  the  same,  In  legal 
effect,  as  though  such  parts  had  not  been  de- 
tached when  so  presented.  It  Is  to  be  re- 
membered that  the  ticket  was  the  mere  evi- 
dence of  the  contract  of  carriage,  and  that 
sucli  evidence  consisted  of  two  parts  design- 
ed for  separation.  To  Imply  such  forfeiture 
of  the  contract  from  such  mere  inadvertent 
separation,  under  the  circumstances  found, 
wlien  no  word,  letter,  or  flgore  on  either  part 
of  the  ticket  was  thereby  obliterated,  and 
when  no  perceivable  Injury  to  the  defendant 
could  result  therefrom,  would  be  to  destroy 
a  statutory  right  up<Hi  the  merest  technical- 
ity, and  in  the  absence  of  a  clearly  expressed 
stipulation  to  that  effect  Even  a  strict  lit- 
eralism is  not  to  be  so  rigidly  enforced  as  to 
defeat  the  manifest  purpose  of  a  contract 
under  a  statute.  Whether  a  different  rule 
should  prevail  where  the  passenger  willfully, 
and  against  the  protest  of  the  conductor,  sep- 
arates tbe  coupons  or  parts  of  a  ticket,  as 
in  some  of  the  cases  cited,  need  not  be  here 
considered."  Wlghtman  v.  Chicago  &  North- 
western R.  Co.,  73  Wla  169,  40  N.  W.  689,  2 
L.  R.  A.  385,  9  Am.  St  Rep.  77a 

We  desire  to  say  that  in  our  Judgment  in- 
structions Nos.  O  and  11  ought  not  to  have 
been  given ;  but,  since  they  relate  alone  to 
the  measure  of  damages,  we  wonld  not  re- 
verse on  this  account  since  the  Jury  has 
found  that  no  liability  at  all  existed.  They 
should  not  however,  be  given  on  another 
triaL 

Reversed  and  remanded. 


(96  UlM.  US) 

TRODTMAN  t.  LOCISVILI/B  A  N.  R.  CO. 

(No.  13,75a) 
(Supreme  Court  of  Mississippi.     Feb.  8,  1909.) 

Cabbiebs  ({  320*) — Cause  of  Death  or  Pas- 

SENOEB — Question  foe  Jubt. 

Evidence  held  to  present  a  question  for  tbe 
jary  as  to  whether  the  running  of  the  cars  was 
the  cause  of  the  death  of  a  passenger,  last  seen 
before  his  death  on  the  platform  of  the  train 
preparatory  to  disembarking  at  his  destination. 

[Ed.  Note. — Wr  other  cases,  see  Carriers, 
Cent  Dig.  f  1217;   Dee.  Dig.  $  32a*] 

Appeal  from  Circuit  CJourt  Harrison  Comi- 
ty;  W.  H.  Hardy,  Judge. 

Suit  by  Anna  Virginia  Trontman  against 
the  Louisville  te  Nashville  Railroad  Com- 
pany. From  a  Judgment  for  defendant 
plaintiff  appeals.    Reversed. 

This  was  a  suit  for  damages  by  tbe  appel- 
lant for  the  death  of  her  husband,  Herman 
Troutman,  who  met  his  death  at  the  station 
of  Long  Beach  on  the  line  of  appellee's  rail- 


way. The  proof  shows  that  Herman  Trout- 
man  was  a  passenger  on  a  train  which  ar- 
rived at  Long  Beach  at  night  The  declara- 
tion alleges,  and  the  proof  shows,  that  there 
were  no  lights  on  the  platform  of  the  sta- 
tion, except  such  as  came  from  within,  or 
from  the  car  windows;  that  the  floor  of  the 
platform  was  rough  and  irregular;  that, 
when  Trontman  was  last  seen  before  his 
death,  he  was  standing  on  the  platform  of 
the  train  preparatory  to  disembarking;  that 
Immediately  after  the  train  started  from  tbe 
station,  and  before  it  had  run  a  car  length, 
Troutman  was  seen  lying  dead  by  the  side 
of  the  track,  with  severe  bruises  on  bis 
head  and  face,  and  blood  was  found  on  tbe 
cross-ties.  There  were  no  eyewitnesses  to 
the  accident  Tbe  defendant  denied  that 
tbe  running  of  its  cars  was  the  cause  of  the 
death  of  Troutman,  and  the  court  gave  a 
peremptory  instruction  to  find  for  defendant 
Plaintiff,  on  appeal,  contends  that  under  the 
facts  she  was  entitled  to  the  benefit  of  the 
statutory  presumption  that  the  death  of  her 
husband  was  caused  by  the  running  of  the 
cars,  and  that  therefore  the  case  should  have 
gone  to  a  Jury. 

J.  J.  Curtis  and  J.  H.  Mlze,  for  appellant 
Gregory  L.  Smith  and  Barry  T.  Smith,  for 
appellee. 

WHITFIELD,  0.  J.  There  was  sufficient 
evidence  in  this  case,  manifestly,  as  to  tbe 
question  of  fact  whether  the  deceased  was 
killed  by  the  running  of  the  cars,  to  require 
the  submission  of  that  fact  to  the  Jury.  The 
peremptory  instruction  was  manifestly  er- 
roneous. 

Reversed  and  remanded. 


CARTER  V.  CATCHINGS.     (No.  18,702.) 
(Supreme  Court  of  Mississippi.  Feb.  8,  1909.) 

1.  EviDENCB  (5  354*)— Books  of  Acoouht— 
Pencil  Entbt  in  Ledger. 

On  an  issue  as  to  an  indebtedness  to  a  de- 
cedent, a  page  taken  from  bis  ledger,  on  which 
appeared  a  pencil  entry  of  a  payment  by  the  al- 
leged debtor  and  a  certain  balance  due,  is  in- 
competent 

[Bid.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  {  1476 ;  Dec.  Dig.  {  354.  •) 

2.  Afpbai.  and  Ebbob  (f  1009*)— RBvnw— 
Sufficierot  or  Btidxnob  to  Subtair 
Finding. 

If,  excluding  incompetent  evidence  from 
consideration,  there  yet  remains  sufficient  evi- 
dence to  support  a  chancellor's  finding,  it  will 
not  be  disturbed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  3970-3978;  Dec.  Dig.  | 
1009.*] 

Appeal  from  Chancery  Court  Simpson 
County;  J.  L.  McCaskill,  Chancellor. 

Suit  by  W.  W.  Catchings,  administrator  of 
P.  M.  Catchings,  deceased,  against  J.  C.  Car- 
ter. From  a  decree  for  complainant  defend- 
ant  appeals.    Affirmed. 


*>tsr  otlMT  easts  see  same  topio  and  section  NUMBER  In  Dae.  ft  Am.  Digs.  1907  to  date,  ft  Reportsr  Indsxtf 


Digitized  by 


Google 


516 


48  SOUTHERN  REPORTER. 


(Mtss, 


W.  W.  CatclilngB,  admlniatrator  of  the  es- 
tate of  P.  M.  Catchlnga,  deceased,  filed  a  bill 
In  chancery  against  J.  C.  Carter,  In  which  he 
alleged  that  Carter  had  purchased  a  certain 
tract  of  land  from  complainant's  Intestate 
for  the  sum  of  $1,600,  $1,000  of  which  had 
been  paid  In  cash,  and  thereafter  the  addi- 
tional sum  of  $100  bad  been  paid,  and  pray- 
ed the  benefit  of  a  vendor's  Hen,  and  that  an 
account  be  stated  showing  the  balance  due 
complainant  The  defendant  denies  any  In- 
debtedness, stating  that  the  entire  considera- 
tion was  the  sum  of  $1,000,  which  was  paid 
in  cash.  The  deed  recites  a  consideration 
of  $2,600  cash  paid.  Complainant  explains 
this  consideration  by  stating  that,  the  de- 
fendant desiring  to  borrow  the  entire  amount 
to  make  the  cash  payment,  the  deed  was 
drawn  so  as  to  show  no  balance  due,  in  or- 
der that  the  lender  might  be  induced  to 
make  the  loan  of  the  amount  needed.  On 
the  trial  the  plaintiff  introduced  testimony 
tending  to  show  an  admission  by  the  defend- 
ant of  this  indebtedness,  and  also  intro- 
duced, over  defendant's  objection,  a  page 
taken  from  intestate's  ledger,  on  which  page 
there  appeared  an  entry  in  pencil  showing 
the  payment  of  $1,100  by  Carter  and  a  bal- 
ance due  of  $500  and  Interest.  The  chancel- 
lor entered  a  decree  for  $382,  after  making 
deductions  because  the  title  to  a  portion  of 
the  property  had  failed,  and  from  this  de- 
cree the  defendant  appeals. 

Harris  &  Willing,  for  appellant  J.  S.  Sex- 
ton, for  appellee. 

FLETCHER,  J.  We  agree  with  counsel 
for  appellant  that  the  ledger  entry  intro- 
duced on  the  trial  of  this  case  was  Incompe- 
tent; but  excluding  this  from  consideration, 
there  yet  remained  sufficient  evidence  of  the 
existence  of  the  debt  to  support  the  chancel- 
lor's finding.  At  least  we  cannot  say  that 
the  decree  is  so  clearly  unwarranted  as  to 
Justify  a  departure  from  the  rule. 

Affirmed. 


(9&  Mtss.  2M) 

YAZOO  LUMBER  CO.  v.  CLARE  et  al. 
(No.  13,686.) 

(Supreme  Court  of  MtsslMlppi.    Feb.  15,  1909. 

Suggestion  of  Error  Overruled 

March  1,  1909.) 

1.  HOUKSTKAD    (I    118»)— TBANSFEB  — JOINDKR 

or  Wife. 

A  deed  of  a  homestead,  executed  by  the 
husband  alone,  is  void. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent  Dig.  I  203;   Dec.  Dig.  i  118.»] 

2.  EsroppKL  (8  54*)— Equitablb  BstoppkT/— 
Knowledge  of  Facts. 

A  party  is  not  estopped  by  statements  as  to 
his  interest  in  property,  made  in  ignorance  of 
bis  rights. 

[Ed.    Note.— For   other   cases,    see    Estoppel, 
Cent  Dig.  {  129 ;   Dec.  Dig.  |  54.»] 


AM>eal  from  CSiancery  (3ourt  Yazoo  Coun- 
ty ;  G.  G.  Lyell,  Chancellor. 

"To  be  officially  reported." 

Bill  by  the  Yazoo  Lumber  Company  against 
Mrs.  A.  B.  Clark  and  others.  EYom  a  decree 
in  favor  of  all  defendants  except  Mrs.  A.  B. 
Clark,  the  complainant  appeals,  and  the  de- 
fendant Mrs.  A.  B.  Clark  flies  cross-appeal. 
Affirmed  on  complainant's  appeal,  and  revers- 
ed on  the  cross-appeal,  and  decree  entereil 
for  her. 

The  facts  are  in  substance  as  follows :  H. 
H.  Breeland  owned  property  which  be  oc- 
cupied as  a  homestead,  and  while  so  occupy- 
ing it  conveyed  same  with  general  warranty 
to  his  son,  J.  W.  Breeland ;  his  wife  not  Join- 
ing in  the  conveyance.  Thereafter  J.  W. 
Breeland  and  wife  conveyed  to  Mrs.  M.  M. 
Breeland,  the  wife  of  H.  H.  Breeland,  the 
property  previously  conveyed  to  them.  At 
the  same  time  Mrs.  M.  M.  Breeland  executed 
a  deed  in  favor  of  J.  W.  Breeland  and  wife 
to  certain  other  property  in  another  county ; 
her  husband,  H.  H.  Breeland,  Joining  wltli 
her  in  the  deed.  After  the  death  of  H.  H. 
Breeland,  Mrs.  M.  M.  Breeland,  his  wife,  con- 
veyed with  general  warranty  the  property  in 
controversy  to  her  daughter,  Mrs.  Shackouls, 
and  thereafter  Mrs.  Shackouls  conveyed  same 
to  the  Yazoo  Lumber  Company.  Thereafter 
Mrs.  A.  B.  Clark  and  certain  other  heirs  at 
law  of  H.  n.  Breeland,  who  had  since  died, 
brought  suit  In  ejectment  against  the  Yazoo 
Lumber  Company  on  the  ground  that  the 
property  had  never  passed  from  their  ances- 
tor, H.  H.  Breeland,  since  the  deed  from  him 
to  J.  W.  Breeland  had  not  been  signed  by  his 
wife.  It  was  claimed  by  the  defendant  that 
the  deed  from  H.  H.  Breeland  to  J.  W.  Bree- 
land was  executed  in  trust  and  that  there- 
after J.  W.  Breeland  conveyed  the  property 
back  to  Mrs.  M.  M.  Breeland  in  compliance 
with  the  understanding  between  the  parties, 
though  there  are  no  recitations  in  any  of  the 
deeds  to  this  effect  and  no  proof  showing  a 
prior  agreement  that  it  was  to  be  held  In 
trust  The  chancellor  decreed  in  favor  of  all 
of  the  defendants  except  Mrs.  A.  B.  Clark, 
holding  that  she  was  estopped  to  recover  any 
interest  In  the  land  because  of  the  fact  that 
she  had  signed  an  affidavit  at  the  time  the 
deed  to  appellant  had  been  executed,  whlcb 
affidavit  recited  that  she  was  the  same  per- 
son as  Mrs.  Alice  J.  Clark  who  bad  signed 
other  conveyances.  She  testified  that  at  the 
time  she  signed  such  affidavit  nothing  was 
said  to  her  about  her  Interest  in  the  property 
in  controversy,  and  that  she  did  not  know 
anything  about  the  conveyance  of  her  father, 
H.  H.  Breeland,  to  J.  W.  Breeland. 

Bamett  &  Perrln,  for  appellant  Heniy, 
Barbour  &  Henry,  for  appellee. 

WHITFIELD,  C.  J.  The  very  ingenious 
and   able  legal  'argument   made  by  learned 
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counsel  for  appeHant  on  direct  appeal  cannot 
prevail  on  the  testimony  In  tbla  record,  nnder 
the  decisions  of  this  court  touching  the  in- 
Talidlty  of  a  deed  to  a  homestead  by  the  hus- 
band, not  Joined  In  by  the  wife.  The  deed 
executed  to  the  homestead  by  the  husband, 
H.  H.  Breeland,  was  a  nullity,  the  wife  not 
having  Joined  therein.  On  the  direct  appeal 
the  case  is  afDrmed. 

On  the  cross-appeal,  reluctant  aa  we  are  to 
disturb  the  finding  of  the  unusually  painstak- 
ing and  accomplished  chancellor  who  decided 
this  cause,  we  are  yet  constrained  to  do  so, 
rince  a  repeated  examination  of  the  testi- 
mony satisfies  us  that  Mrs.  A.  B.  Clark  was 
not  estopped  to  maintain  her  suit  The  doc- 
trine of  equitable  estc^pel,  as  explained  in 
our  decisions.  Is  not  brought  into  successful 
play  against  her  on  testimony  disclosed  In  the 
record.  The  decree  on  the  cross-appeal,  there- 
fore, is  reversed,  and  a  decree  will  be  enter- 
ed here  for  the  cross-appellant,  Mrs.  Clark. 


(H  MIu.  816) 

LOWENBERO   et   al.   v.   LEWIS-HERMAN 

CO.    (No.  18,3«.)t 
(Supreme  Court  of  Mississippi.    March  1, 1909.) 

1.  Chattel  Mobtoaoes  (|  188*)  —  Aorioul- 

TUBAL  Liens— Advances. 

Under  Civ.  Code  La.  art.  3217,  the  seller 
of  supplies  for  a  plantation  has  a  lien  on  crops 
raised  thereon  superior  to  any  mortgage  not 
(iTen  for  plantation  supplies,  though  such  lien 
!*  not  recorded,  and  the  bolder  may  claim  the 
proceeds  of  cotton  delivered  In  Mississippi  to  a 
mortgagee  under  such  a  mortgage. 

[£jd.  Note.— For  other  cases,  see  Chattel  Mort- 
gKea,  Cent.   Dig.   ff   231,   2S2;     Dec   Dig.   f 

Z  Partnesship  (J  141»)— Pabtweb  as  Agent. 
Where  a  member  of  a  partnership  which 
conducted  a  plantation  was  placed  in  charge  as 
manager,  bis  contract  for  supplies  to  be  used  in 
malting  a  crop  bound  the  partnership,  especially 
since  his  purchases  for  the  preceding  year  were 
ratified. 

_[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent  Dig.  {  214;  Dec  Dig.  t  141.»] 

Appeal  from  Chancery  Court,  Adams  Coun- 
ty; J.  S.  Hicks,  Chancellor. 

Action  by  the  Lewis-Herman  Company 
against  S.  H.  Lowenberg  and  others.  From 
a  decree  for  complainant,  defendants  appeal. 
Reversed,  and  bill  dismissed. 

Ratcllff  &  Truly,  for  appellants.  A.  M. 
Pepper,  for  appellee. 

FLETCHER,  J.  On  the  16th  day  of  Janu- 
ary, 1904.  Geo.  W.  Farr  and  J.  M.  CTower, 
owners  of  a  certain  pl.intatlon  situated  in 
Catahoula  p.-irish.  La.,  known  as  "Hedge- 
land,"  were  Indebted  to  the  Lewis-Herman 
Company,  a  corporation  domiciled  at  Lexing- 
ton. Miss.,  in  the  sum  of  $28,000.  To  secure 
the  payment  of  this  debt  Farr  and  Clower 
on  January  18, 1904,  executed  a  deed  of  trust 
to  the  liCwls-Herman  Company  conveying  cer- 
tain  property  in   Holmes  county.   Miss.,   as 


well  as  the  crops  to  be  grown  on  such  prop- 
erty. This  trust  deed  was  so  drawn  as  to 
cover  all  the  future  advances  that  might  be 
made  during  the  year.  At  the  same  time,  or 
practically  contemporaneous  therewith,  Farr 
and  Clower  executed  a  Louisiana  mortgage 
on  the  Hedgeland  plantation  and  all  crops  to 
be  grown  thereon,  which  was  declared  to  t>e 
an  additional  security  to  the  Holmes  coun- 
ty trust  deed.  There  was  nothing  in  this 
mortgage  to  show  that  the  money  declared  to 
be  due  was  any  part  of  it  to  be  expended  in 
furnishing  supplies  to  the  Hedgeland  planta- 
tion for  the  year  1904.  Tbla  mortgage  was 
duly  recorded  in  Catahonla  parish.  Clower 
was  placed  in  charge  of  Hedgeland  plantation 
as  manager,  and  during  the  year  1904  bought 
supplies  for  the  plantation  from  S.  H.  Low- 
enberg &  Co.,  merchants  doing  business  in 
Natchez,  Miss.,  to  the  amount  of  some  $3,700. 
At  the  close  of  the  crop  season  of  1904  Clow- 
er delivered  to  Lowenberg  &  Co.  suflScIent  cot- 
ton grown  on  Hedgeland  to  pay  this  debt 
Whereupon  the  Lewis-Herman  Company, 
claiming  that  this  cotton  was  covered  by  their 
mortgage,  filed  this  bill  against  Lowenberg  & 
Co.  to  recover  the  value  of  the  cotton.  From 
a  decree  in  favor  of  complainant  Lowenberg 
&  Co.  appeal.  The  voluminous  record  in  this 
case  abounds  In  immaterial  matters  much  dis- 
cussed In  the  pleading,  the  proofs,  and  the 
briefs;  but  the  above  statement  Is  thought 
to  contain  all  that  is  really  Important  in  this 
controversy. 

It  would  seem  to  be  well  settled  that  under 
the  laws  of  Louisiana  Lowenberg  &  Co.  have 
a  lien  on  the  cotton  raised  on  the  Hedgeland 
plantation  which  Is  superior  to  any  mortgage 
Hen  not  given  for  plantation  supplies.  This 
lien  is  called  In  the  law  of  Ixiulslana  a  "priv- 
ilege," and  exists  in  favor  of  the  supply  mer- 
chant, though  not  recorded.  Civ.  Code  La. 
art  3217;  WeiU  ft  (3o.  v.  Kent  et  al.,  52  La. 
Ann.  2139,  28  South.  295.  There  can  be, 
therefore,  no  room  for  doubt  that  the  claim 
of  Lowenberg  ft  Ck>.  under  their  lien  Is  su- 
perior to  the  claim  of  the  Lewis-Herman  (Com- 
pany under  their  mortgage.  It  seems  to  be 
conceded  in  the  brief  of  app^lants  that  this 
view  Is  correct  provided  the  crops  had  re- 
mained in  Louisiana,  and  provided  Clower 
had  power  to  bind  the  partnership;  It  being 
shown  that  Farr  bad  not  acquiesced  in  the 
purchase  of  the  supplies  from  appellant  That 
dower's  contracts  for  supplies  to  be  used  in 
making  a  crop  on  the  plantation  of  which  he 
was  In  sole  charge  as  manager  are  binding  on 
the  partnership  seems  to  us  too  clear  for  dis- 
putation, especially  In  view  of  the  fact  that 
Clower's  purchases  for  the  previous  year  had 
been  recognized  and  settled.  We  fully  recog- 
nize the  distinction  between  the  so-called 
"planting  partnerships"  and  mercantile  or 
commercial  partnerships;  but  the  transaction 
in  question  falls  within  the  rule  laid  down  by 
Judge  Story  and  cited  Trlth  npprovnl  In  Prince 
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▼.  Crawford  et  al.,  50  Miss.  344;  that  Is  to 
say,  the  authority  of  Clower,  both  in  his  ca- 
pacity as  partner  and  as  agent  for  Farr,  is 
"implied  by  the  usages  of  tlie  business  or  the 
ordinary  exigencies  and  objects  thereof." 

But  it  is  said  that  Lowenberg's  lien  stop- 
ped at  the  Mississippi  river;  that  it  had  no 
extraterritorial  force,  and  is  of  no  ayall  aft- 
er the  property  was  removed  to  MissisBippi. 
And  to  support  this  view,  reliance  is  placed  in 
Chism  V.  Thomson,  78  Miss.  415,  19  South. 
210;  Hernandez  ▼.  Aaron,  73  Miss.  436,  16 
South.  910,  and  Millsaps  v.  Tate,  76  Miss. 
153,  21  South.  663.  If  it  be  true  that  Lowen- 
berg's lien  stCHltped  at  the  state  line,  it  may  be 
interesting  to  inquire  why  it  is  not  equally 
tme  that  appellee's  lien  stopped  at  the  same 
placa  Both  may  be  considered  as  having 
liens ;  appellants  a  "privilege"  under  the  laws 
of  Louisiana,  and  appellee  a  "conventional 
mortgage"  under  the  laws  of  that  state — ap- 
pellants' Hen  being  superior.  In  this  attitude 
of  affairs  Clower,  the  manager  In  charge  and 
a  member  of  the  firm,  delivers  the  cotton  to 
the  superior  Hen  holder,  who  actually  receives 
and  applies  the  cotton  to  the  secured  debt 
Appellee  can  derive  no  consolation  from  the 
cases  cited.  In  Hernandez  v.  Aaron  the  mort- 
gage creditor  was  defeated  in  favor  of  the 
supply  merchant  because  the  mortgage  lien 
stopped  at  the  state  line,  and  the  cotton  fac- 
tor in  New  Orleans  actually  received  the  cot- 
ton from  the  debtor;  and  precisely  to  the 
same  effect  is  Chlsm  v.  Thomson.  In  Mill- 
saps  V.  Tate  the  superior  lien  of  the  landlord 
was  subordinated  to  the  lien  of  a  mortgage 
creditor  when  the  cotton  was  shipped  out  of 
the  state  and  actually  deHvered  to  such  cred- 
itor. This  case  should  be  examined  from  the 
viewpoint  of  a  person  residing  in  Louisiana 
and  shipping  cotton  into  Mississippi,  since 
Clower  was  located  in  Louisiana,  temporarily 
at  least,  and  dealing  with  crops  grown  in  that 
state  and  subject  to  Its  laws.  Lowenberg  had 
the  better  lien,  secured  the  cotton,  which  nev- 
er became  subject  to  appellee's  mortgage  lien, 
and  must  prevaU.  Of  course,  no  importance 
can  be  given  to  the  bill  of  sale  executed  by 
Farr  find  Glower  long  after  the  cotton  was  de- 
livered to  appellants. 

The  case  is  reversed,  and  the  bill  dismlBsed. 
So  ordered. 

(»6  MlsB.  180) 

GRAHAM  V.  BRYANT.    (No.  18.727.) 

(Supreme  Court  of  Mississippi.     Feb.  15,  1909. 

Suggestion  of  Error  Overruled 

Feb.  27,  1909.) 

Revobvation  of  Instbumbnts  (I  2»)— Right 
OF  Action— Pbksonb  Entitled  to  Rbfob- 

IIATION. 

The  grantee  in  a  deed,  wbtdi  conveyed  leas 
land  than  was  intended  because  of  an  error  In 
the  description,  gave  a  deed  of  trust  on  the  land 
aa  described  in  his  deed  nnder  the  belief  that 
the  description  was  correct,  and  the  purchaser 
at   the   trustee's  sale  under  the   deed   of  trust. 


whose  bid  was  predicated  on  the  same  belief, 
conveyed  to  the  grantor  in  the  original  deed. 
Held,  that  the  girantee,  not  having  been  dam- 
aged by  the  error,  was  not  entitled  to  a  reforma- 
tion of  the  deedu 

[Bd.  Note.— For  other  cases,  see  ReformatioB 
of  Instruments,  Dec  Dig.  {  2.*] 

Appeal  from  Chancery  Court,  Covington 
County;  T.  A.  Vood,  Chancellor. 

Bill  by  J.  J.  Bryant  against  L.  A.  Graham. 
From  a  decree  for  plaintiff,  defendant  ap- 
peals.   Reversed,  and  bill  dismissed. 

Appellant  sold  to  appellee  the  land  In  con- 
troversy, and  In  his  deed  described  it  as  all 
lying  in  section  20,  when  as  a  matter  at  fact 
part  of  it  was  in  section  29  and  part  of  it  in 
section  21,  though  both  appellant  and  appel- 
lee believed  the  recitations  of  tlie  deed  to  be 
correct  at  the  time.  Appellee  afterwards 
gave  a  deed  of  trust  on  the  land  as  described 
in  his  deed,  and,  default  having  been  made  in 
the  payment  of  the  indebtedness  secured  by 
said  deed  of  trust,  the  trustee,  after  due  ad- 
vertisement according  to  law,  sold  said  prop- 
erty to  one  Lott,  and  afterwards  appellant 
became  the  purchaser.  It  was  afterwards 
discovered  that  this  land  was  not  all  situated 
in  section  20,  and  appellee  filed  a  bill  In  chan- 
cery to  reform  the  first  deed  given  by  Gra- 
ham to  him. 

Corley  &  Sharbrough,  for  appellant  Mcin- 
tosh Bros.,  for  appellee. 

MATES,  J.  The  tacts  of  this  case  show 
conclusively  that  the  deed  made  by  Graham 
to  Bryant  did  not  contain  in  its  description 
all  the  land  Intended  to  be  conveyed.  Only 
about  50  acres  of  the  100  Intended  to  be  coa- 
reyed  by  the  deed  lay  In  section  20 ;  the  oth- 
er 50  acres  being  in  sections  21  and  29.  The 
deed  recited  that  the  whole  100  acres  lay  in 
section  20.  Graham  thought  be  had  convey- 
ed the  land  in  sections  21  and  29,  as  well  as 
that  in  section  20;  and  Bryant  thought  the 
deed  embraced  all  the  land  lying  In  sections 
20,  21,  and  29.  None  of  the  parties  seemed 
to  know  that  secttons  21  and  29  contained 
any  of  the  land  in  question,  but  believed  It 
all  lay  in  section  20.  Shortly  after  the  deed 
was  made  in  which  this  error  occurs,  Bryant 
gave  a  deed  in  trust  on  the  land  as  described 
in  the  deed  under  the  Impression  that  it  con- 
tained all  the  land.  The  beneficiary  in  the 
trust  deed  took  same  under  the  belief  that 
all  the  land  was  in  this  deed  in  trust  Subse- 
quently, and  because  the  debt  for  which  the 
deed  in  trust  was  given  was  not  paid,  all  of 
the  land  In  section  20,  and  in  21  and  29,  was 
sold,  or  believed  to  have  been  sold,  by  the 
trustee,  for  the  payment  of  this  debt  and  the 
purchaser  bought  believing  that  he  was  get- 
ting the  land  In  section  20,  and  also  the  land 
subsequently  found  to  be  In  sections  21  and 
29,  and  his  bid  was  predicated  on  this  idea. 
While  it  is  true  that  this  property  was  not 
in  the  deed,  it  Is  also  true  that  Bryant  has 
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received  all  Oie  benefit  wblch  could  bare  ac- 
craed  to  him  U  the  property  had.  In  fact, 
beat  Included  in  the  deed.  Brery  person  sub- 
geqnenUy  dealing  with  this  property  dealt 
with  it  in  the  belief  that  all  the  property  in 
sections  20,  21,  and  29  was  In  the  deed,  and 
paid  for  it  accordingly.  Bryant  has  not  been 
damaged  in  any  way  by  the  failure  to  put 
this  property  in  the  original  deed.  While  it 
may  be  true  that  the  amount  bid  at  the  trus- 
tee's sale  was  not  as  mrulh  as  the  property 
ought  to  hare  been  worth,  yet  it  appears 
from  the  facts  that  Bryant  himself  caused 
this  result  by  trying  to  keep  away  bidders  In 
his  own  interest  Under  the  facts  in  this 
case  It  presents  no  equity  which  would  war- 
rant the  court  In  making  the  decree  reform- 
ing and  correcting  the  deed,  and  vesting  title 
of  the  land  lying  in  sections  21  and  29  in  J. 
J.  Bryant 
Reversed,  and  bill  dismissed. 


(96  Miss.  100) 

BRANDAU  et  dz.  ▼.  GREER  et  aL 

(No.  13,365.) 

(Sapreme  Conrt  of  Missisaippi.    Feb.  22,  1900.) 

1.  GUABDIAW    AND    WaBD    ({    69*)— PBOPERTT 
or    WaBDS  —  ACQUIBEHBNT    OF    TITI.B     BY 

Guardian  and  Wife. 

The  wife  of  a  guardian  conid  not  lawfully 
acquire  title  to  property  of  his  wards  which  the 
law  forbids  him  to  acquire. 

[Ed.  Note.— For  other  cases,  see  Guardian  and 
Ward,  Dec.  Dig.  (  e9.«] 

2.  Guardian   and   Ward   (|   82*)— Ddtt  to 
Protect  Ward— Profit  on  Estate. 

It  is  a  guardian's  duty  to  protect  his  ward's 
estate  in  every  way  he  can,  and  he  can  make  no 
profit  on  it  outside  of  what  is  lawfully  allow- 
ed for  conducting  bis  trust 

[Ed.  Note.— For  ether  eases,  see  QnatAan  and 
Ward,  Cent  Dig.  f  288;   Dec.  Dig.  <  62.*] 

3.  Guardian  and  Ward  (J  82*)— Nature  of 
Trust— Neglect  of  Ward's  Interest. 

A  trustee  can  be  allowed  under  the  law  to 
haw  no  inducement  to  neglect  the  interest  of 
his  ward,  and  a  guardianship  is  a  trust  of  the 
highest  and  most  sacred  character. 
[Ed.  Note.— For  other  cases,  see  Guardian  and 
yard,  Cent  Dig.  i  288;    Dec  Dig.  $  62.*] 

4.  Guabdian  and  Ward  (§  62»)  —  Acquirk- 
MKNT  OF  Wards'  Property. 

A  gnardian  assumes  to  act  for  parties  whom 
the  law  declares  without  discretion  to  act  for 
themselves,  and.  If  he  acquires  their  property 
under  circumstances  raising  a  strong  suspicion 
of  nnfaimess,  the  transaction  cannot  be  allow- 
ed to  stand  when  assailed  by  U»  wards. 
_rBd.  Note.— For  other  cases,  see  Guardian  and 
ward.  Cent  Dig.  t  288 ;   Dec.  Dig.  {  «2.«) 

5.  Guardian  and  Ward  (8  70*)  —  Acquire- 
kknt  of  Infant  Wards'  Property- Ratifi- 
cation .\fter  E'uix  Age — Requisites. 

Where  a  guardian  unfairly  obtains  prop- 
erty of  his  infant  wards,  if  ratification  is  claim- 
ed after  full  age,  it  must  clearly  appear  to  be 
with  full  knowledge  of  all  the  facts  and  the  law 
relating  thereto;  and  even  then,  if  they  assail 
It,  It  will  not  be  allowed  to  stand,  except  on 
clear  proof  that  it  took  place  when  they  were 
free  from  his  influence. 

[Ed.  Note.— For  other  cases,  see  Guardian  and 
Ward,  Cent  Dig.  »  308-312 ;  Dec.  Dig.  5  70.»] 


Wai 


e.  Guardian  and  Wabd  (|  TO*)— Propmbtt  of 
Wards— AcQunmotNT  or  Title  bt  Guabd- 
ian AND  Wife, 

Wards  were  himates  of  their  guardian's 
household,  and  the  guardian's  wife  was  their 
aunt  and  before  they  reached  majority  he  ob- 
tained title  by  private  contract  with  them  to  a 
part  of  land  belonging  to  them,  and  his  wife  at 
his  instance  obtained  title  to  the  remainder  from 
a  purchaser  whom  she  and  her  husband  procur- 
ed to  buy  at  a  sale  under  a  mortgage  executed 
by  the  wards'  parents  before  their  death.  The 
wards  were  unfettered,  and  largely  under  the  in- 
fluence of  their  guardian,  who  cast  them  out  at 
an  early  age  to  support  themselves  without  any 
estate ;  the  guardian  and  his  wife  having  acquir- 
ed the  legal  title  to  all  that  was  left  to  them. 
Soon  after  reaching  their  majority  the  wards 
sued  for  cancellation  of  the  title  thus  acquired. 
Held,  that  the  guardian  and  bis  wife  in  such 
case  must  be  treated  as  the  same  person,  and 
held  to  hold  title  in  trust  for  complainants. 

[Eld.  Note.— For  other  cases,  see  Guardian  and 
Ward,  Dec  Dig.  |  69.*] 

7.  Guardian  and  Ward  (§  70»)— Property  of 
WARDS— Acquirement  of  Title  by  Guard- 
ian— Ratification  . 

,  The  facts  of  the  case  do  not  show  a  latifi- 
cation  on  the  wards'  part 

WEd.  Note.— For  other  cases,  see  Guardian  and 
ard,  Dec  Dig.  ^  70.*]^^ 

8.  GUABDLAN  AND  WaRD  (|  61»)— PROPERTY  OF 
WARD  —  ACQUIBBMBNT  BY  GUARDIAN  —  ES- 
TOPPEL. 

The  facts  do  not  warrant  a  holding  that 
the  wards  were  estopped  to  claim  their  property. 

WEd.  Note.— For  other  cases,  see  Gnardian  and 
ard,  Dec.  Dig.  |  61.*] 

Appeal  from  Chancery  Court,  Bolivar  Coun- 
ty; Percy  Bell,  Chancellor. 

Suit  by  Fannie  L.  Greer  and  others  against 
S.  W.  Brandan  and  wife.  BVom  a  decree  in 
tavoc  of  complainants,  defendants  appeal. 
Affirmed. 

Appellees  filed  a  bill  in  chancery  against 
appellants,  S.  W.  Brandan  and  his  wife,  al- 
leging that  said  S.  W.  Brandan  had  been  ap- 
pointed their  guardian  and  took  charge  of 
their  estate  while  they  were  small  children, 
and  that  certain  valuable  property  which  had 
been  left  by  their  father  Incumbered  by  a 
deed  of  trust  had  been  permitted  by  their 
said  guardian  to  be  sold  tmder  foreclosure 
proceedings,  and  that  said  property  was  aft- 
erwards bought  In  at  said  sale  and  trans- 
ferred without  consideration  to  Mrs.  Bran- 
dan, and  that  appellees  never  realized  any- 
thing oat  of  a  valuable  estate  left  them  by 
their  father.  The  bill  prayed  the  cancella- 
tion of  the  deed  to  Mrs.  Brandan  and  for  a 
decree  for  all  the  Income  from  said  property, 
lera  expenses,  and  for  possession,  etc.  From 
a  decree  granting  the  relief  preyed,  and  ap- 
pointing a  special  commissioner  to  ascertain 
the  amount  due  complainants,  the  defendants 
appeal. 

Jones  &  Hardee,  for  appellants.  Nearing 
&  Townsend  and  Roy  Church,  for  appellees. 

MATES,  J.  Under  the  facts  of  this  case 
Brandan  and  his  wife  must  be  treated  as 
the  same  person.     If  It  was  unlawful   for 
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Brandan  to  acquire  from  his  wards  the  title 
to  tbeir  property,  It  could  never  be  held  tbat 
one  holding  so  close  a  relation  to  him  as  that 
of  wife,  and  with  such  identity  of  interest 
as  usually  exists  between  parties  sustaining 
tills  relation  to  each  other,  could  lawfully  ac- 
quire a  title  which  the  husband  was  forbid- 
den to  acquire. 

There  may  be  many  disputed  facts  in  this 
record,  but  the  fact  which  controls  this  whole 
case  admits  of  no  dispute.  The  fact  is  that 
S.  W.  Brandau  was  the  guardian  of  com- 
plainants and  took,  charge  of  their  estate 
while  they  were  little  more  than  Infants.  He 
took  them  to  his  home  in  Lexington,  Mo., 
and  for  a  time  and  until  they  went  out  to 
earn  their  own  living  they  became  inmates 
of  his  household.  Mrs.  Brandau  was  tbeir 
aunt,  and  before  they  had  reached  their  ma- 
jority Brandau,  by  private  contract  with 
them,  had  succeeded  in  obtaining  the  title  to 
one  part  of  the  land  for  himself,  and  his  wife 
had  obtained  the  title  to  the  remainder  from 
the  purchaser  whom  she  and  her  husband 
had  procured  to  buy  at  a  sale  under  a  mort- 
gage which  had  been  executed  by  the  father 
and  mother  of  complainants  before  their 
death.  In  brief,  Brandau  was  appointed 
guardian  of  these  complainants  about  the  year 
1895,  and  before  the  year  1903  his  wards  have 
DO  estate,  and  Brandau  and  wife  have  a  legal 
title  to  the  entire  estate  which  was  left  to 
them.  Under  the  facts  of  this  case  It  does 
not  become  a  question  as  to  whether  or  not 
Brandau  has  acted  honestly  or  dishonestly 
in  the  matter  of  acquiring  this  title.  We  do 
not  consider  this  case  from  that  standpoint 
Bat  the  question  is,  can  such  a  transaction 
as  this  be  allowed  to  stand,  in  any  event,  in 
a  court  of  equity? 

Under  all  settled  rules  of  law  It  must  be 
held  that  whatever  title  was  acquired  by 
either  S.  W.  Brandau,  or  his  wife,  under  any 
of  the  sales  or  dealings  with  this  property, 
either  by  themselves  or  at  the  instance  of  any 
other  party,  is  held  as  trustees  for  the  bene- 
fit of  complainants.  No  transaction  of  this 
sort  can  or  ought  to  be  qllowed  to  stand.  It 
contravenes  every  rule  of  law  applying  to  a 
person  in  a  fiduciary  character.  It  is  the 
duty  of  the  guardian  to  protect  the  estate  of 
his  ward  In  every  way  he  can,  and  he  can 
make  no  profit  on  such  estate  outside  of  what 
is  provided  by  law  to  be  allowed  him  for  con- 
ducting the  guardianship.  Brockett  v.  Rich- 
ardson, 61  Miss.  766 ;  Wise  v.  Hyatt  68  Miss. 
714,  10  South.  87. 

We  but  declare  as  the  law  what  the  courts 
have  time  and  again  announced.  A  trustee 
can  be  allowed  under  the  law  to  have  no  in- 
ducement to  neglect  the  interest  of  his  ward. 
A  guardianship  is  a  trust  of  the  highest  and 
most  sacred  character.  The  guardian  as- 
sumes to  act  for  the  parties,  whom  the  law 
declares  without  discretion  to  act  for  them- 
selves.   If  such  a  trustee  acquired  their  pron 


erty  under  such  circumstances  as  to  raise  a 
strong  suspicion  of  unfairness,  the  transac- 
tion cannot  be  allowed  to  stand  when  as- 
sailed by  his  wards.  If  ratification  Is  claim- 
ed after  full  age.  It  must  appear  by  the  most 
undoubted  proof  that  the  wards  have,  with 
full  knowledge  of  all  the  facts  and  the  law 
appertaining  thereto,  ratified  and  approved 
the  transaction  from  which  their  guardian 
obtains  his  vantage.  And  even  then,  If  the 
transaction  is  assailed  by  the  wards,  it  will 
not  be  allowed  to  stand,  except  upon  the 
clear  proof  that  the  act  of  ratification  took 
place  at  a  time  wnen  they  were  free  from 
the  infiuence  of  the  confidential  relation.  In 
short,  the  wards  must  have  been  fully  in- 
formed and  free  of  former  infiuence. 

In  this  case  there  was  no  ratification.  It 
is  Impossible  that  there  could  have  been,  un- 
der the  facts  shown  here.  These  complain- 
ants were  unlettered.  They  had  been  cast 
out  at  an  early  age  to  support  themselves. 
They  were  under  the  Influence  of  Brandau  to 
a  very  large  extent  They  had  not  reached 
the  age  of  majority  at  the  time  these  convey- 
ances were  made.  They  were  but  little  past 
21  years  of  age  at  the  date  this  bill  was  filed 
asking  for  a  cancellation  of  the  Brandans* 
title.  The  proof  falls  far  short  of  showing 
ratification  on  their  part,  or  any  fact  which 
would  warrant  this  court  in  holding  that  they 
were  estopped  to  claim  their  property. 

The  decree  of  the  chancellor  is  eminently 
correct  and  through  its  instrumentality  jus- 
tice will  be  done. 

Afi9rmed  and  remanded. 

(M  Was.  557) 

YAZOO  A  M.  V.  R.  CO.  v.  FARR  et  al. 

(No.  13,576.) 

(Supreme  (Toart  of  Mississippi.    March  1, 1909.) 

1.  Masteb  and  Sebvant  (S  264*)— Death  of 
Servant  —  Railboads  —  Neqlioence  — 
Variance. 

The  declaration  for  the  wrongful  death  of 
a  railroad  engineer  in  a  head-on  collision  al- 
leged that  the  accident  was  caused  by  the  fail- 
ure of  a  telegraph  operator  to  deliver  to  the  con- 
ductor and  engmeer  of  one  of  the  trains  tele- 
graphic orders  which  had  been  received  to  hold 
the  train  at  H.  until  the  train  on  which  dece- 
dent was  working  could  reach  there  and  pass. 
On  the  trial  it  was  shown  that  the  conductor  of 
the  colliding  train  went  into  the  telegraph  office 
at  H.  for  orders,  and  the  operator,  instead  of 
handing  him  the  orders  and  having  them  read 
aloud,  as  provided  by  the  rules,  laid  the  dis- 
patches on  a  table  in  front  of  the  conductor, 
and  when  he  left  the  office  discovered  that  the 
order  requiring  him  to  meet  decedent's  train 
had  been  left  on  the  table.  Held,  that  the  fact 
that  the  evidence  showed  the  conductor  was 
negligent  in  not  taking  the  train  order  did  not 
constitute  a  fatal  variance. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Dec.  Dig.  I  264.*] 

2.  Mabteb  and  Sebvant  (|  247*)— Railroads 
—Death  of  Enoineeb— Contbibutobt  Nbq- 

UOENCB— PBOXIMATB  CAUSE. 

Decedent  a  railroad  engineer,  bad  been  di- 
rected to  meet  a  train  conung  in  the  opposite 
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direction  at  H.,  but  through  the  negligence  of 
the  operator  at  H.  the  opposite  train  was  per- 
mitted to  pass  that  station,  resulting  in  a  col- 
lision on  a  curve  as  decedent's  train  was  round- 
ing a  hill.  Decedent  at  the  time  of  the  colli- 
sion mas  at  bis  post  on  the  right  side  of  the 
locomotive,  which  was  on  the  outside  of  the 
cnrve,  and  the  fireman  was  engaged  in  coaling 
the  engine.  Held,  that  the  engineer's  failure  to 
leave  his  position  and  watch  from  the  fireman's 
side  of  the  engine,  if  negligence,  did  not  con- 
tribute proximately  to  the  injury,  and  would 
not,  therefore,  prevent  a  recovery. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  i  708;  Dec.  Dig.  g  247.*] 

3.  Death  ({  99*)— Damages— Amount  —  Ex- 

OESSIVENESS. 

In  an  action  for  the  death  of  a  railroad 
engineer  in  a  collision,,  a  verdict  awarding  his 
widow  and  children  $22,500  damages  was  not 
excessive. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent 
Dig.  {  129:    Dec.  Dig.  {  99.*] 

Appeal  from  Circuit  Court,  VHIktaison 
County;    M.  H.  Wilkinson,  Judge. 

Action  by  Leona  Farr  and  others  against 
the  Yazoo  &  Mississippi  Valley  Railroad  Com- 
pany to  recover  for .  the  alleged  wrongful 
death  of  John  Farr,  an  engineer  on  defend- 
ant's railroad.  From  a  judgment  awarding 
plaiutiffB  $22,500,  defendant  appeals.  Af- 
Armed. 

The  facts  are  In  substance  as  follows:  The 
train  on  which  John  Farr  was  engineer  and 
Lewis  Lessley  Cobb  was  fireman,  was  known 
as  "Extra  No.  362."    This  engine  was  pro- 
ceeding southward  ont  of  Vlcksbnrg  under 
orders.    When  it  reached  the  station  of  Mel- 
ton on  said  road,  there  was  a  head-on  colli- 
sion with  the  north-bound  train,  No.  78.    The 
collision  occurred  where  there  was  a  curve 
in  the  track  which  bent  around  the  point  of 
a  Blight  hill.    The  curve  was  toward  the  left, 
and  the  engineer,  being  seated  on  the  right 
Bide  of  the  cab,  failed  to  see  the  approaching 
train  until  within  a  short  distance.    At  the 
time  of  the  collision  the  fireman  was  engaged 
in  coaling  his  engine,  and  did  not  see  the 
approaching  engine  in  time  to  prevent  the 
accident    Both  Farr  and  Cobb  jumped  from 
the  train.    Farr  was  killed  under  the  wreck- 
age, and  Cobb  severely  injured.   The  declara- 
tion alleges  that  the  cause  of  the  accident 
was  the  failure  on  the  part  of  the  telegraph 
operator  at  Harriston  to  deliver  to  the  con- 
dactor  and  engineer  of  north-bound  train  No. 
78  telegraphic  orders  which  had  been  receiv- 
ed to  hold  said  train  at  Harriston  until  ex- 
tra  No.   862  could  reach   Harriston,  where 
tb^  would  meet    It  developed  on  the  trial 
tliat  the  conductor  on  train  No.  78  went  in- 
to the  telegraph  office  at  Harriston  for  or- 
ders, and  the  operator,  instead  of  handing 
him  the  orders  and  having  same  read  aloud, 
laid  three  dispatches  on  a  table  in  front  of 
the  conductor,  and  when  the  conductor  left 
be  failed  to  take  one  of  the  dispatches,  which 
was  the  order  requiring  him  to  meet  No.  362 
there.    After  the  accident  the  operator  aban- 


doned his  post  On  appeal  the  railroad  com- 
pany assigns  as  error  the  variance  between 
the  allegations  of  the  declaration  and  the 
proof,  since  it  appears  that  there  was  negli- 
gence on  the  part  of  the  conductor  in  not  tak- 
ing his  orders  from  the  table.  Another  as- 
signment of  error  is  that  Farr  was  guilty  of 
contributory  negligence  in  not  keeping  a 
proper  lookout  from  his  cab  at  the  point  of 
collision. 

Mayes  &  Longstreet,  for  appellant.  J.  McC. 
Martin,  for  appellees. 

FLETCHER,  J.  Appellant  assigns  two 
reasons  why  this  case  should  be  reversed.  It 
is  said  that  there  is  a  variance,  l>ecause  the 
declaration  counts  upon  the  negligence  of  the 
telegraph  operator  at  Harriston,  whereas  the 
proof  discloses  that  the  accident  was  attribu- 
table to  the  negligence  of  the  conductor  on 
the  north-bound  train.  We  cannot  yield  to 
this  contention.  The  point  Is  highly  tech- 
nical, and  should  not  operate  to  reverse  the 
Judgment,  unless  the  variance  Is  clearly 
shown.  Here  we  have  no  doubt  that  the  op- 
erator was  gravely  delinquent  in  the  dis- 
charge of  duty.  There  is  no  pretense  that 
be  delivered  the  train  orders  in  the  way  pre- 
scribed by  the  rules  of  the  company.  Ea- 
peclally  was  he  derelict  in  falling  to  see  that 
the  conductor,  tii  his  presence,  read  bis  or- 
ders aloud ;  this  "being  a  most  Important  reg- 
ulation, designed  to  preclude  all  possibility 
of  mlstaka  The  conduct  of  the  operator  in 
abaudoning  bis  post  after  the  wreck  without 
waiting  for  any  Investigation  Is  an  admission 
that  be  was  at  fault  If  It  be  conceded  that 
the  conductor  was  in  some  degree  negligent, 
still  it  remains  true  beyond  question  that  the 
accident  would  not  have  happened,  had  the 
operator  performed  his  full  duty.  We  think, 
the  proof.  In  any  practical  view  of  the  mat- 
ter, conformed  to  the  averments  of  the  dec- 
laration. 

In  the  second  place,  it  is  insisted  that  the 
case  should  have  gone  to  the  Jury  on  the 
question  of  contributory  negligence.  It  Is 
shown  without  contradiction  that  the  en- 
gineer at  the  time  of  the  collision  was  at  his 
usual  post  of  duty,  keeping  a  lookout,  but 
that  hie  view  was  obstructed  by  the  contour 
of  the  hill,  around  which  the  track  curved. 
It  is  shown  that  the  fireman,  whose  position 
on  the  left  of  the  locomotive  placed  him 
on  the  inside  of  the  curve,  was  engaged  In 
his  primary  duty  of  coaling  his  engine.  The 
argument  Is  that  the  engineer  should  have 
left  his  own  position  and  kept  watch  from 
the  left  side.  But  had  he  done  so,  it  is 
shown  that  he  could  not  have  stopped  bis 
train  in  time  to  prevent  the  accident  He 
might  have  Jumped  from  the  engine  sooner 
than  he  did,  but  the  result  would  probably 
have  been  the  same.  As  a  matter  of  fact  he 
seems  to  have  Jumped,  but  with  disastrous 
results.    If  we  concede  that  he  was  negligent. 
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that  negligence  certainly  did  not  contrlliute 
proximately  to  the  Injury,  which  was  caused 
alone  by  the  carelessness  of  the  company's 
servants  other  than  the  unfortunate  engineer. 

There  Is  no  complaint  as  to  the  amount  of 
the  verdict,  nor.  Indeed,  could  there  b& 

Affirmed. 


(94  MIsa.  661) 

YAZOO  &   M.   V.   R   CO.   V.   COBB. 
(No.  13,642.) 

(Supreme  Court  of  Mississippi.    March  1. 1909.) 

1.  MaSTEB  and  SEBVAHT   ({   139*)— IWJtTBY  TO 

Servant  —  Minobs  —  Aqb  —  Misbkfbk- 

sentation. 

Where  a  railroad's .  rule  forbidding  the  em- 
ployment of  minors  was  not  complied  with,  and 
It  appeared  that  it  was  a  common  practice  for 
the  railroad  company  to  employ  minors,  the 
rule  could  not  be  invoked  to  prevent  a  recovery 
for  injuries  to  a  minor  employe,  while  in  the 
course  of  his  employment,  to  which  his  minori- 
ty in  no  way  contributed. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  !  289;   Dec.  Dig.  {  139.*] 

2.  Damaoeb   (I   131*)— Pebsonai.   Injttbies— 

EXCESSIVENESS. 

Where  plaintiff,  a  minor,  was  injured  while 
in  the  defendant's  employ  as  a  locomotive  fire- 
man, and  the  injury,  though  serious,  was  not 
such  as  to  cause  permanent  disability,  a  verdict 
allowing  plaintiff  $25,000  was  excessive  to  the 
extent  of  at  least  $12,500. 

[EM.  Note. — For  other  cases,  see  Damages, 
Cent.  Dig.  f  357 ;  Dec.  Dig.  {  131.*] 

Appeal  from  Circuit  Ck)art,  Wilkinson 
County;  M.  H.  Wilkinson,  Judge. 

Action  by  Liowls  Lessley  Cobb,  by  his  next 
friend,  against  the  Yazoo  &  Mississippi  Val- 
ley Railroad  Company.  Judgment  for  plain- 
tiff, and  defendant  appeals.  Modified  and 
affirmed. 

J^ayes  &  Longstreet,  for  appellant  J. 
McC.  Martin,  for  appellee. 


FLETCHER,  J.  This  case  Is  a  companion 
to  that  of  Yazoo  &.  M.  V.  R.  R  Co.  v.  Farr 
(this  day  decided)  48  South.  520.  This  ap- 
pellee was  fireman  on  the  locomotive  of 
which  Farr  was  engineer.  Certain  questions 
common  to  botb  cases  are  briefly  discussed 
In  the  opinion  In  that  case.  There  la,  how- 
ever, one  question  peculiar  to  this  case  which 
merits  some  attention.  The  appellee  is  a 
minor,  and,  of  course,  was  not  of  age  when 
be  applied  for  and  obtained  employment 
with  the  railroad  company.  It  appears  from 
the  proof  that  at  the  time  of  his  making 
application  for  employment  he  made  affida- 
vit that  be  was  21  years  of  age.  It  Is,  there- 
fore, ingeniously  and  forcibly  argued  that 
the  youth  would  not  have  been  employed 
bnt  for  this  misrepresentation  as  to  age; 
that  as  a  consequence  of  this  fact  the  fire- 
man never  became  entitled  to  the  protection 
which  the  law  throws  around  an  employe: 
hut  that  he  was  a  mere  trespasser,  to  whom 
company  owed  no  duty,  except  not  to  do 


blm  a  willful  Injury.  This  view  does  not 
seem  to  have  been  presented  to  the  court 
below,  and  the  testimony  adduced  on  this 
point  was  manifestly  directed  to  the  view 
that  by  proving  these  misrepresentations  the 
credibility  ^f  the  plalntlfC  was  thereby  af- 
fected. 

Aasuming,  however,  that  the  appellant  Is 
entitled  to  present  the  question  to  this  court, 
we  are  bound  to  say  that  this  theory  finds 
some  support  In  the  Virginia  case  of  Nor- 
folk &  W.  Ry.  (3o.  V.  Bondurant,  107  Va.  616. 
69  S.  E.  1091,  16  L.  R.  A.  (N.  S.)  443,  122 
Am.  St  Rep.  867.  That  case  does  hold,  fol- 
lowing an  alleged  analogy  to  the  familiar 
passenger  cases,  that  an  employ6  who  ob- 
tains employment  by  a  misrepresentation  as 
to  bis  age  is  nothing  more  than  a  trespasser. 
As  we  shall  presently  x>olnt  out,  we  are  not 
called  upon  to  announce  positively  our  ac- 
cord with,  or  dissent  from,  the  authority  of 
this  case.  Suffice  it  to  say  that,  while  It 
appears  to  be  fairly  well  established  that  a 
passenger  who  secures  transportation  at  a 
reduced  rate  upon  a  misrepresentation  as  to 
a  material  condition  of  the  contract  is  en- 
titled to  no  higher  duty  from  the  company 
than  Is  owing  to  a  trespasser,  yet  an  em- 
ploy6,  in  our  view,  falls  within  quite  a  dis- 
tinct category.  A  passenger,  by  his  fraud, 
secures  an  advantage  to  himself  without  any 
corresponding  or  compensating  benefit  to  the 
transportation  company.  The  company  cre- 
ates a  special  and  favored  class  for  reasons 
of  its  own,  and  extends  the  privilege  of  re- 
duced rates  only  to  individuals  of  that  class. 
The  dishonest  passenger  who  fraudulently 
secures  admission,  to  this  class  is  securing 
from  the  company  a  concession  or  benefit  to 
which  he  Is  clearly  not  entitled.  He  is. 
properly  speaking,  never  a  passenger  at  all, 
since  he  has  never  paid  the  price  necessary 
to  entitle  him  to  the  rights  of  a  passenger. 
But  an  employe  stands  in  a  dltterent  atti- 
tude. He  is  a  laborer  for  the  company.  He 
Is  paid  toi  his  service  at  exactly  what  the 
service  is  worth,  and  in  this  regard  it  can 
make  no  difference  to  the  company  that  the 
employe  is  a  minor  and  has  misrepresented 
his  age.  It  is  not  pretended,  at  least  in  this 
case,  that  the  plaintiff  was  not  a  competent 
and  skilled  employe,  or  that  his  minority  In 
any  way  contributed  to  the  accident  These 
considerations  and  others  that  will  readily 
suggest  themselves  move  us  to  say  that, 
were  we  driven  to  decide  the  precise  ques- 
tion, we  would  follow  the  Virginia  case.  If 
at  all,  with  great  reluctance. 

But  there  is  another  view  which  we  think 
sufficient.  We  have  stated  that  the  point 
under  consideration  was  not  distinctly  made 
in  the  court  below.  This  may  account  for 
the  fact  that  there  was  a  total  failure  on 
the  part  of  the  appellant  to  prove  the  exist- 
ence of  any  rule  of  the  company  prohibiting 
the  employment  of  minors.     True,  such  a 
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rule  may  be  Inferred  from  the  fact  tbat 
jovng  Cobb  stated  tliat  be  misrepresented 
his  age  for  the  reason  that  be  would  other- 
wise be  denied  employment  Bnt  it  is  trae 
that  the  existence,  scope,  and  terms  of  the 
rule  are  not  shown.  Further,  and  of  more 
consequence,  it  is  the  undenied  testimony  of 
the  plaintiff  that  it  Is  the  common  practice 
of  the  company  to  employ  minors,  and  that 
no  attention  was  paid  to  the  rule,  if  such  a 
one  existed.  In  this  state  of  the  record  it  is 
clear  that  the  rule  was  not  seriously  regard- 
ed by  the  company,  and  may  therefore  be 
held  to  have  been  waived.  Upon  this  view, 
we  think  a  recovery  must  be  upheld. 

We  think,  however,  the  verdict  is  grossly 
exceBsive.  The  young  man,  it  is  true.  In 
no  doubt  seriously  injured.  Bnt  we  think 
the  injury  is  not  such  as  wHI  cause  perma- 
nent disability.  We  believe  that  $25,000  is 
entirely  too  much.  After  the  most  repeated 
and  painstaking  examination  of  the  record, 
we  are  driven  to  the  conclusion  that  one-half 
of  that  amount  will  amply  compensate  the 
plaintiff  for  his  injuries. 

If  the  plaintier  will  remit  $12,600,  the  judg- 
ment will  be  affirmed;  otherwise,  the  case 
to  reversed  and  remanded. 


»  Hits.  174) 

FLOWERS^ARRUTH  OO.  ▼.  J.  I*  MOTSB 

&  BROS.     (No.  13,42T.) 
(Snpmne  Court  of  Misslsaippi.     Feb.  8,  1909.) 
Lawdlobo  Awn  Tknaht  (J  200*)— Rent— Pat- 

IfENTB. 

Defendant  contracted  to  convey  land  on 
payment  of  annual  installments ;  Ibe  first  note 
being  for  $100.  The  purchaser  agreed  to  pay 
$150  rent  for  any  year  in  which  he  should  tail 
to  pay  a  note  as  it  matnred.  When  the  first 
note  was  due  he  paid  $180,  but  he  refused  to 

Sthe  second  note.    Held,  that  the  $80  over- 
I  should  be  applied  on  the  second  year's  rent, 
ing  $70  doe. 
[Ed.  Note.— For  other  eases,  see  Ijandlord  and 
Tenant,  Dec.  Dig.  {  20O.*] 

Appeal  from  Circuit  Court,  Pike  County; 
M.  H.  Wilkinson,  Judge. 

"TV>  be  officially  reported." 

Action  by  J.  L.  Moyse  &  Bros,  agalnat  the 
Ftowers-Carmth  Company.  From  a  judg- 
moit  for  plaintiff,  defendant  appeals.  Af- 
fhrmed,  on  cmidltlon  of  remitUtnr ;  otherwise, 
Tsversed. 

On  January  16,  1906,  J.  It.  Moyse  &  Bros, 
executed  an  instrument,  which  they  called  a 
warranty  deed,  and  which  provided  that  "in 
consideration  of  $100  cash  In  baud  paid,  we 
agree  to  sell  and  convey  by  warranty  deed 
to  Oliver  Connerly  the  following  lands,"  etc., 
"for  the  sum  of  $800."  It  then  provided  the 
maimer  of  payment;  the  first  deferred  pay- 
ment being  for  $100,  due  October  1,  1906,  and 
the  next  payment  for  $176,  due  October  1, 
1907,  etc.  It  further  provided:  "And  if  said 
Oliver  Connerly  shall  fail  to  make  any  of  the 
said  payments  on  or  before  the  date  they  be- 


come due,  then  this  contract  Is  to  become 
null  and  void.  For  the  possession  and  use  of 
the  land  for  any  year  in  which  he  shall  fall 
to  pay  a  note  as  It  matures,  said  Oliver  Con- 
nerly agrees  to  pay  $160  as  rent  for  that  year, 
provided  that.  If  the  notes  are  paid  each  year 
as  they  mature,  no  rent  shall  be  charged  or 
collected;  it  being  further  understood  and 
agreed  that  in  case  of  default,"  etc.,  "all  pay- 
ments  made  prior  thereto  shall  be  taken  for 
rent  •  •  •  and  possession  of  the  land 
returned."  At  the  time  of  the  execution  ol 
this  Instrument  Connerly  paid  $100.  On  Oc- 
tober 4,  1906,  he  paid  appellees  $180,  and  In 
1907,  having  become  indebted  to  the  Flowers- 
Carruth  Company,  he  delivered  to  them  six 
bales  of  cotton  on  account  and  on  the  1st  of 
October,  1907,  appellees  made  demand  of  him 
for  the  payment  of  the  $176  note,  and,  pay- 
ment being  refused,  they  brought  suit  against 
Flowers-Carruth  Company  for  $160,  the 
amount  which  they  claimed  as  rent  for  the 
year  1907,  asserting  their  landlord's  lien  as  a 
prior  claim  upon  the  proceeds  of  the  cotton. 
There  was  a  judgment  below  for  $160,  and 
this  appeal  is  prosecuted. 

Appellant  contends  that,  having  paid  $100 
In  cash  and  $180  on  October  1,  1906,  making  a 
total  of  $280,  there  was  only  due  a  balance  of 
$20  which  he  tendered;  Us  contention  being 
that  rent  should  be  charged  for  both  years  at 
the  rate  of  $150,  or  $300  in  all ;  that,  at  most, 
having  paid  $180  when  the  note  for  $100  be- 
came due,  the  $80  should  be  credited  on  the 
rent,  leaving  a  balance  due  of  $70  only,  even 
if  no  credit  be  given  on  the  rent  for  the  $100 
consideration  which  was  paid  in  cash  at  the 
time  of  the  execution  of  the  Instrument 

Geo.  Butler,  for  appellant  Cassedy  &  Cas- 
sedy,  for  appellee. 

WHITFIELD,  C.  J.  The  plaintiff  was 
manltestly  entitled  to  recover,  but  just  as 
manifestly  he  was  entitled  to  recover  only  the 
$70.  If  the  plaintiff  will  remit  down  to  that 
sum,  the  judgment  will  be  affirmed;  other- 
wise. It  will  be  reversed,  and  the  cause  re- 
manded. 


(94  Miss.  7SS> 

LONO  V.  MATES'  B3STATB.    (No.  18,784.) 

(Supreme  Court  of  Mississippi.    Feb.  22,  1909.> 

1.  Wills  rt  733*)— Constbdction. 

A  will,  after  charging  the  estate  with  a 
sum  sufficient  to  support  testator's  wife  and 
children  during  their  lives  and  the  life  of  the 
survivor  of  them,  provided  that  after  the  wife's 
death,  and  when  the  number  of  those  so  to  be 
provided  for  should  t>e  reduced  to  two  or  less,  and 
the  condition  of  the  estate  and  the  objects  to  t>e 
secured  would  justify  It,  the  property  should  be 
divided,  not  trenching  on  the  support  of  those 
to  be  provided  for,  and  distributed  among  tes- 
tator's surviving  children  or  thetr  descendants, 
and  on  the  death  of  the  survivor  of  those  for 
whose  support  and  maintenance  the  will  pro- 
vided a  further  division  should  be  made.  HM, 
that  where,  after  only  two  of  those  entitled  to 
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support  survived,  the  income  of  the  estate  was 
scarcely  sufficient  to  pay  the  charges  on  the 
pi-operty  and  the  snm  allotted  for  their  sup- 
port, the  preliminary  division  of  the  estate  could 
not  at  that  time  be  made, 

\Efd.  Note. — For  other  cases,  see  Wills,  Dec 
Dig.  S  "33.») 

2.  Wills  (5  564*)— Constrdctioi*— "Home." 

A  provision  in  a  will  that  beneficiaries 
should  be  provided  with  a  home  while  they  lived 
included  everything  necessary  to  maintain  the 
home,  such  as  paying  of  taxes  and  keeping  it  in 
proper  and  comfortable  repair,  bat  did  not  in- 
clude living  eziMnses  involved  in  the  purchasing 
of  supplies. 

[Bd.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  i  1230;    Dec.  Dig.  i  564.» 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  pp.  3322-a325.1 

8.  Wills  (8  730*>— Allow ahob  to  BKHsnci- 

ABIES— OrDEB    of   C!0UBT. 

Whether  a  sum  allowed  by  the  court  for 
support  of  the  beneficiaries  can  he  increased  or 
diminished,  or  ought  to  be,  and  when  a  division 
of  the  property  can  be  made  under  the  will,  be- 
in{^  matteis  for  future  consideration,  an  order 
fixing  the  allowance  for  the  beneficiaries'  sup- 
port is  properly  made  subject  to  fatare  modifica- 
tion. 

[Ed.  Note.— For  other  cases,  see  Wills,  Dec. 
Dig.  i  730.*) 

Appeal  from  Chancery  Court,  Coplali  Coun- 
ty;  O.  6.  Lyell,  Chancellor. 

"To  be  officially  reported." 

Petition  by  Robert  B.  Mayes  against  John 
B.  Mayes,  executor,  and  others,  for  construe- 
tion  of  the  will  of  Herman  B.  Mayes.  From 
the  decree,  there  were  appeals  and  cross-ap- 
peals.   Affirmed  and  remanded. 

Robt  B.  Ricketts,  for  appellant  Harris 
&  Willing,  for  appellee. 

WHITFIELD,  C.  J.  The  petition  In  this 
case  Is  as  follows: 

"This,  the  petition  of  Robert  B.  Mayes, 
this  day  exhibited  against  John  B.  Mayes, 
executor  of  the  last  will  and  testament  of 
Herman  B.  Mayes,  deceased,  John  B.  Mayes 
personally,  Jos.  D.  Mayes,  Wm.  W.  Mayes, 
Alice  Mayes,  Mrs.  Cynthia  A.  Ware,  Mrs. 
Mary  Jane  Decell,  Mary  E.  Cook,  Nora  Belle 
Cook,  and  Carrie  Cook,  would  respectfully 
state  and  show  to  the  court  as  follows: 

"(1)  That  the  said  defendants  John  B. 
Mayes,  Jos.  D.  Mayes,  Wm.  W.  Mayes,  Alice 
Mayes,  Mrs.  Mary  Jane  Decell,  Mary  BJ.  Cook, 
Nora  Belle  Cook,  and  Carrie  Cook  are  all  res- 
ident citizens  of  the  county  of  Copiah,  state 
of  Mississippi,  and  that  defendant  Mrs.  Cyn- 
thia A.  Ware  is  a  resident  citizen  of  the  coun- 
ty of  Hinds,  state  of  Mississippi.  That  de- 
fendants Nora  Belle  Cook  and  Carrie  Cook 
are  minors,  that  their  parents  are  dead,  and 
that  they  have  no  legal  guardian. 

"(2)  That  your  petitioner  and  defendants, 
except  Mary  Cook,  Nora  Belle  Cook,  and 
Carrie  Cook,  are  children  of  the  late  Herman 
B.  Mayes,  who  d^arted  this  life  in  the  coun- 
ty of  Copiah,  state  of  Mississippi,  on  the 
day  of ,  18 — ,  and  that  the  de- 
fendants Mary  Cook,  Nora  Belle  Cook,  and 


Carrie  Cook  are  the  grandchildren  of  the 
said  Herman  B.  Mayes,  deceased,  they  being 
the  children  and  sole  surviving  heirs  of  Mrs. 
Emma  Couk,  a  daughter  of  the  said  Herman 
B.  Mayes,  deceased;  the  said  Emma  Cook 
having  departed  this  life.  Intestate  on  tlie 
day  of ,  189-.    That  your  peti- 


tioner and  said  defendants  are  all  the  sur- 
viving heirs  at  law  of  the  said  Herman  B. 
Mayes,  deceased. 

"(3)  That  the  said  Herman  B.  Mayes,  de- 
ceased, left  a  last  will  and  testament,  which 
was  duly  admitted  to  probate  on  the  lOtb  day 
of  January,  1891,  and  the  said  John  B. 
Mayes,  the  executor  and  trustee  named  in 
said  last  will  and  testament,  qualified  as  such 
executor  and  trustee  and  entered  upon  the 
discharge  of  his  duties  as  said  executor  and 
trustee  of  the  estate  of  the  said  Herman  B. 
Mayes,  deceased.  That  said  will  Is  on  file 
among  the  papers  in  the  above-styled  cause, 
but  for  more  ready  reference  your  petitioner 
flies  herewith  a  copy  of  said  will,  marked  as 
'Exhibit  B'  to  this  petition. 

"(4)  That  said  Herman  B.  Mayes,  during 
his  lifetime,  indorsed  a  note  In  favor  of  the 
First  National  Bank  of  the  city  of  Jackson, 
Miss.,  as  surety  for  the  said  John  B.  Mayes, 
for  a  large  sum  of  money,  which  sum  was 
afterwards  reduced  by  payment  by  the  said 
John  B.  Mayes  until  there  was  due  a  balance 
of  about  $1,525.  That  the  First  National 
Bank  brought  suit  at  law  on  said  note  against 
the  said  John  B.  Mayes,  personally  and  as 
executor  of  the  estate  of  the  said  Herman 
B.  Mayes,  deceased,  and  a  Judgment  was  ren- 
dered against  them  In  the  sum  of  $ . 

That  afterwards,  to  wit,  some  time  during 
the  year  1896,  a  petition  was  filed  in  the 
chancery  court  of  Copiah  county  by  the  said 
First  National  Bank  against  the  said  John 
B.  Mayes,  executor  of  the  estate  of  Herman 
B.  Mayes,  deceased,  and  against  all  the  heirs 
at  law  of  the  said  Herman  B.  Mayes,  deceas- 
ed, praying  for  a  sale  of  the  lands  belonging 
to  the  estate  of  the  said  Herman  B.  Mayes, 
deceased,  for  the  payment  of  said  Judgment 
held  by  said  First  National  Bank.  That  by 
consent  of  all  the  parties  to  said  petition  a 
decree  was  rendered  on  the  10th  day  of  Au- 
gust, 1896,  by  the  chancellor  in  vacation,  or- 
dering that  the  following  described  lands  be 
sold  to  pay  said  debt,  to  wit:  All  of  section 
34  except  W.  %  of  N.  W.  %  .and  W.  %  of  W. 
%,  section  35,  township  10,  range  7  R,  and 
N.  %  of  N.  W.  %,  section  2,  and  N.  %  of  N. 
%  and  S.  W.  %  of  N.  W.  %,  section  3,  town- 
ship 9,  range  7  B.,  containing  1,000  acres, 
more  or  less ;  also  lots  twelve  (12)  and  thir- 
teen (13),  in  square  33,  in  the  town  of  Hazle- 
hurst.  Miss. ;  also  lots  nine  (9),  ten  (10),  and 
eleven  (11),  In  square  33,  In  the  town  of 
Hazlehurst,  Miss.,  excepting,  however,  the  lot 
owned  by  J.  S.  Sexton  In  said  square  33 — 
Geo.  B.  Nelson  having  been  duly  appointed 
commissioner  to  make  said  sale.    That  said 
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lands  were  sold  by  the  said  Oeo.  B.  Nelson, 
commissioner,  and  on  tbe  lltb  day  of  De- 
cember, 1898,  by  decree  of  the  chancery  court 
of  the  county  of  Copiah  aforesaid,  all  the 
parties  to  the  petition  aforesaid  consented 
thereto,  the  sale  of  said  lands  was  confirmed, 
and  the  said  commissioner  was  ordered  to  ex- 
ecute a  deed  conreying  the  same  to  Mrs. 
Charity  Mayes,  who  was  the  wife  of  the 
«ald  Herman  B.  Mayes,  deceased,  and  the 
mother  and  grandmother  of  your  petitioner 
and  the  defendants  herein,  and  In  obedience 
to  the  decree  of  said  court  the  said  Oeo.  B. 
Nelson,  commissioner,  In  consideration  of  the 
«um'  of  91,525,  executed  and  delivered  a  deed 
conveying  said  lands  to  the  said  Mrs.  Char- 
ity Mayes,  which  said  deed  was  duly  recorded 
In  Book  WW,  page  188,  of  the  Records  of 
Deeds  of  said  county  of  Copiah. 

"(5)  That  on  the  4th  day  of  June,  1896, 
the  said  Mary  J.  Decell,  then  Mayes,  the 
«ald  John  B.  Mayes,  Mrs.  Cynthia  A.  Ware, 
Mrs.  E^ma  Cook,  Jos.  D.  Mayes,  Wm.  W. 
Mayes,  and  your  petitioner,  Robert  B.  Mayes, 
-executed  a  deed  wherein  they  conveyed  to  the 
«ald  Mrs.  Charity  Mayes  the  lands  aforesaid 
for  the  expressed  consideration  of  $100, 
whldi  deed  was  duly  recorded  in  Book  VV, 
page  417,  of  the  Records  of  Deeds  of  the 
county  of  Copiah. 

"(6)  That  the  said  Mrs.  Charity  Mayes,  In 
-order  to  settle  the  amount  of  her  bid  and 
pay  the  amount  owing  by  the  estate  to  the 
said  First  National  Bank,  to  wit,  the  sum  of 
91^25,  negotiated  a  loan  with  the  British- 
American  Mortgage  Company,  Limited,  In  the 
«am  of  $3,000,  and  to  secure  said  loan  a  deed 
of  trast  was  executed  by  her  and  the  said 
John  B.  Mayes,  in  which  said  deed  of  trust 
the  lands  aforesaid  were  conveyed  to  Francis 
B.  Hoffman,  trustee  for  the  British-American 
Mortgage  Company,  Limited;    said  deed  of 

trust  being  of  date  day  of  , 

189 — ,   and  recorded  In  Book  — 


— .  page 

,  of  the  Records  of  Deeds  of  said  coun- 
ty of  Copiah.  That  from  tbe  proceeds  of 
said  loan  the  amount  aforesaid,  owing  by 
the  estate  of  the  said  Herman  B.  Mayes,  de- 
ceased, to  the  First  National  Bank,  was  paid, 
and  the  balance  of  said  loan  was  paid  over 
to  and  used  by  the  said  John  B.  Mayes  indi- 
Tldnally. 

"(7)  Your  petitioner  further  states  that  on 
tbe  30th  day  of  November,  1904,  there  was 
then  due  and  owing  on  account  of  the  In- 
-debtedness  in  favor  of  the  British-American 
Mortgage  Company,  Limited,  aforesaid,  the 
sam  of  $2,500,  and  In  order  to  pay  said  in- 
debtedness the  said  Mrs.  Charity  Mayes  and 
John  B.  Mayes  negotiated  a  loan  with  the 
Merchants'  &  Planters'  Bank,  of  the  town  of 
Hazlehurst,  Mlss^^  and  to  secure  said  loan 
«xecated  a  deed  of  trust  to  F.  W.  Ellis,  trus- 
tee for  said  bank,  on  said  date,  wherein  was 
conveyed  to  said  F.  W.  Ellis,  trustee  for  said 
Merchants'  &  Planters'  Bank,  the  lands 
aforesaid,  which  deed  of  trust  was  duly  re- 
«ocded  In  Book  71.  page  24S.  of  the  Records 


of  Deeds  of  said  county  of  Copiah ;  and  your 
petitioner  states  that  there  is  now  due  and 
owing  to  the  said  Merchants'  &  Planters 
Bank  on  account  of  said  deed  of  trust  the 
sum  of  $2,500,  with  Interest  thereon  from 
November  30,  1906,  up  to  the  present  time, 
which  la  a  valid  and  subsisting  Hen  on  said 
lands,  inasmuch  as  the  said  Merchants'  & 
Planters'  Bank  was  a  bona  fide  incum- 
brancer for  value;  and  your  petitioner  says 
tbat  the  Hen  of  the  said  Merchants'  &  Plant- 
ers' Bank  is  in  no  wise  Intended  to  be  attack- 
ed by  him  in  this  petition. 

"(8)  Your  petitioner  further  states  tbat  on 
the  15th  day  of  February,  1905,  the  said  Mrs. 
Charity  Mayes  executed  a  deed  in  which  she 
conveyed  to  your  petitioner  the  lands  afore- 
said, which  said  deed  was  duly  recorded  in 
Deed  Book  80,  page  108,  of  the  Records  of 
Deeds  of  said  county  of  Copiah,  a  certified 
copy  of  which  said  deed  is  filed  herewith, 
marked  'Exhibit  C,'  and  prayed  to  be  taken 
as  a  part  of  this  petition. 

"(9)  That  the  said  Mrs.  Charity  Mayes  de- 
parted this  life  on  the  19th  day  of  Decem- 
ber, 1906,  Intestate,  leaving  surviving  her  as 
her  heirs  at  law  your  petitioner  and  the  de- 
fendants herein. 

"(10)  Your  petitioner  says  that  It  was  nev- 
er the  purpose  or  intention  of  the  said  Mrs. 
Charity  Mayes,  In  obtaining  the  legal  title 
to  said  lands,  to  subvert  the  will  of  her  hus- 
band, the  said  Herman  B.  Mayes,  but  that 
she  held  the  title  to  said  lands  at  all  times 
In  trust  for  the  benefit  of  the  estate  of  tbe 
said  Herman  B.  Mayes,  deceased,  and  dur- 
ing her  lifetime  tbe  said  John  B.  Mayes,  as 
executor  of  the  estate  of  the  said  Herman  B. 
Mayes,  deceased,  continued  to  exercise  ex- 
clusive management  and  control  over  said 
lands,  Just  as  he  did  over  the  other  property, 
real  and  personal,  belonging  to  said  estate. 
That  the  purpose  of  the  said  Mrs.  Charity 
Mayes  in  obtaining  the  legal  title  was  In  or- 
der to  raise  money  to  pay  tbe  debt  owing  by 
the  estate  to  the  First  National  Bank  as 
aforesaid. 

"(11)  That,  whUe  the  legal  tiOe  to  said 
lands  was  conveyed  by  the  said  Mrs.  Charity 
Mayes  to  your  petitioner,  It  was  conveyed  by 
her  with  the  distinct  understanding  that  the 
said  lands'  should  be  held  in  trust  by  the  said 
Robert  B.  Mayes  for  the  estate  of  the  said 
Herman  B.  Mayes,  deceased,  and  that  upon 
the  liquidation  of  all  debts  due  by  said  Mrs. 
Charity  Mayes  to  the  Merchants'  A  Planters' 
Bank,  secured  by  the  deed  of  trust  aforesaid, 
the  said  lands  were  to  be  reconveyed  by  the 
said  Robert  B.  Mayes  to  said  estate.  It  being 
the  intention  of  the  said  Mrs.  Charity  Mayes 
in  her  lifetime,  at  all  times,  and  of  your 
petitioner,  to  have  the  status  quo  restored, 
and  the  will  of  the  late  Herman  B.  Mayes, 
deceased,  carried  out  as  written;  and  ever 
since  the  death  of  the  said  Herman  B.  Mayes, 
notwithstanding  the  fact  the  legal  title  pass- 
ed out  of  the  estate,  said  estate  has  been  ad- 
ministered, managed,  and  controlled  by  tbe 
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said  John  B.  Mayes  under  the  terms  of  the 
said  will,  and  is  now  being  so  managed  and 
controlled  by  the  said  John  B.  Mayes  as  ex- 
ecutor and  trustee  under  said  will. 

"(12)  That  on  the day  of  September, 

1906,  the  said  Mary  J.  Mayes,  named  as  one 
of  the  devisees  in  item  second  of  said  will. 
Intermarried  with  one  John  S.  Deceit,  and 
according  to  the  provisions  of  item  second  of 
said  will,  upon  her  marriage,  her  right  to  a 
comfortable  support  and  maintenance  out  of 
said  estate  ceased. 

"(13)  That  by  reason  of  the  death  of  the 
said  Mrs.  Charity  Mayes  and  the  marriage  of 
the  said  Mary  J,  Mayes  the  devisees  entitled 
to  take  under  Item  second  of  said  will  have 
been  reduced  to  two,  to  wit,  defendants  Alice 
Mayes  and  Wm.  W.  Mayes. 

"(14)  That  under  and  by  virtue  of  the  pow- 
er conferred  upon  said  John  B.  Mayes,  exe- 
cutor, In  Item  sixth  of  said  will,  the  said 
John  B.  Mayes,  after  taking  possession  of 
said  estate,  sold  small,  scattered  tracts  of 
land  belonging  to  the  estate,  and  with  the 
proceeds  from  said  sales  be  from  time  to 
time  improved  the  farm  lands  described  In 
the  deed  aforesaid,  'Exhibit  C,'  which  for 
brevity  will  hereafter  be  called  the  'Browns 
Wells  Plantation.'  That  he  cleared  land  and 
buOt  fences  and  numerous  cabins  on  said 
Browns  Wells  Plantation,  until  the  same  is 
now  in  a  high  state  of  cultivation  and  cap- 
able of  producing  considerable  revenue  to 
said  estate.  That  by  virtue  of  the  sales 
aforesaid  the  estate  of  the  said  Herman  B. 
Mayes,  deceased,  now  consists  almost  entire- 
ly of  said  Browns  Wells  Plantation  and  real 
estate  owned  by  said  estate  In  the  town  of 
Hazlehurst,  consisting  of  the  family  residence 
and  an  office  and  a  small  residence  which 
said    office    and    small    residence    are    now 

being   rented  for   the   sum   of   $ per 

month.  That  the  Browns  Wells  Plantation 
aforesaid,  properly  managed,  ought  to  bring 
in  a  good  revenue  to  the  estate. 

"(1!S)  Tour  petitioner  states  that  he  has 
now  in  his  possession,  on  deposit  in  the  Mer- 
chants' &  Planters'   Bank,   in  the  town  of 

Hazlehurst,  the  sum  of  $ ,  being  the 

sum  turned  over  to  him  by  John  B.  Mayes 
on  accoont  of  the  sale  of  certain  real  es- 
tate which  the  said  John  B.  Mayes  had 
sold  as  executor  of  said  estate,  under  the 
power  conferred  upon  him  In  Item  sixth 
of  said  will.  Tour  petitioner  says  that  in  his 
opinion  a  reasonable  amount  ought  to  be  set 
aside  out  of  the  said  money  now  on  hand  for 
the  comfortable  support  and  maintenance  of 
the  said  Alice  Mayes  and  Wm.  W.  Mayes, 
during  the  year  1908,  and  that  the  balance 
remaining  should  be  applied  to  the  Indebted- 
ness to  the  Merchants'  &  Planters'  Bank,  se- 
cured by  the  deed  of  trust  aforesaid. 

"(16)  Your  petitioner  states  that  although 
the  legal  title  has  been  in  him  since  the  exe- 
cution of  the  deed,  'ESxhlbit  C,'  he  has  not 
derived  one  cent  of  revenue  therefrom,  but 
that  be  has  held  said  lands  in  trust  for  the 


benefit  of  said  estate,  and  subordinate  to  th» 
provisions  of  the  last  will  and  testament  or 
his  father,  the  said  Herman  B.  Mayes,  de- 
ceased; and  he  filed  this  petition  for  the 
purpose  of  surrendering  the  trust  and  rein- 
vesting the  estate  of  the  said  Herman  B. 
Mayes,  deceased,  with  the  legal  title  to  said 
lauds,  In  order  that  the  provisions  of  the  said 
last  will  and  testament  may  be  strictly  car- 
ried out ;  and  he  asks  the  court  to  cancel  the 
deed  held  by  him,  subject  to  the  deed  of  trust 
held  by  the  Merchants'  &  Planters'  Bank 
aforesaid,  the  money  secured  in  said  deed  of 
trust  having  been  advanced  by  the  said  Mer- 
chants' &  Planters'  Bank  In  good  faith  and 
without  knowledge  of  any  trust 

"(17)  Your  petitioner  states  that,  accord- 
ing to  the  provision  of  item  second  of  the 
said  last  will  and  testament.  It  was  the  In- 
tention of  the  testator  to  provide  a  comfort- 
able support  and  maintenance  for  defend- 
ants Alice  Mayes  and  Wm.  W.  Mayes  for 
and  during  the  term  of  their  lives,  and  that 
it  was  further  provided  In  item  third  of 
said  will  that  after  the  death  of  the  said 
Mrs.  Charity  Mayes,  when  the  number  of 
those  provided  for  In  the  second  Item  of  the 
will  should  be  reduced  to  two  by  reason  of 
death  or  by  marriage  of  any  of  said  daugh- 
ters, and  the  condition  of  the  estate  and  the 
object  secured  in  said  Item  second  would 
Justify,  the  executor  should  make  such  divi- 
sion of  the  property  then  on  hand  as  might 
be  Just  and  practicable,  not  trenching  on 
the  support  of  those  remaining  of  the  per- 
sons mentioned  in  said  second  Item.  Your 
petitioner  says  that,  while  the  number  of 
devisees  entitled  to  claim  the  bounty  of  the 
testator  under  said  second  Item  of  the  will 
has  been  reduced  to  two  by  death  and  mar- 
riage, yet  nevertheless  the  condition  of  the 
estate  does  not  Justify  any  division  among 
the  rest  of  the  heirs  at  the  present  time; 
but  your  petitioner  says  that,  after  the  pay- 
ment of  debts,  taxes,  expenses,  and  the  com- 
fortable support  and  maintenance  for  the 
remaining  devisees  in  said  item  second, 
there  will  be  little.  If  any,  revenue  left  from 
said  estate;  and  your  petitioner  says  that  it 
would  best  subserve  the  Interests  of  all  par- 
ties for  the  estate  to  be  kept  together  dnr- 
ing  the  lives  of  the  said  Alice  Mayes  and 
Wm.  W.  Mayes,  and  any  net  revenue  that 
may  be  derived  therefrom  could  be  divided 
among  the  rest  of  the  heirs  of  said  estate. 

"(18)  Your  petitioner  further  says  that  he 
is  desirous  of  having  the  terms  of  said  t^III 
interpreted,  and  he  says  that  it  is  to  the 
interest  of  all  parties  that  an  amount  neces- 
sary for  the  comfortable  support  and  main- 
tenance of  the  said  Alice  Mayes  and  Wm. 
W.  Mayes,  taking  into  consideration  their 
rank  and  station  in  life,  should  be  fixed  by 
the  court 

"The  premises  considered,  y««r  petitioner 
prays  that  the  defendants  may  be  summon- 
ed by  proper  process  to  mnke  answer  to  this, 
petition,  and  that  on  the  hearing  of  said 
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petition  the  court  may  Interpret  Bald  will, 
ODd  by  decree  declare  what  shall  be  a  com- 
fortable support  and  maintenance  yearly, 
eacb,  for  tbe  said  Alice  Mayes  and  Wm.  W. 
Mayes,  and  that  when  said  sum  shall  be  so 
ascertained  tbe  executor  of  tbe  estate  be 
ordered  to  pay  each  of  them  said  amount 
yearly,  and  that  if  any  surplus  may  remain 
after  tbe  payment  of  said  sum  for  their  sup- 
port and  maintenance,  and  after  tbe  pay- 
ment of  costs  of  administration,  taxes,  and 
other  charges,  and  debts  against  the  estate, 
such  surplus  be  divided  among  the  heirs  of 
said  estate,  and  that  the  deed,  'Exhibit  O,' 
DOW  held  by  your  petitioner,  may  be  can- 
celled, and  that  the  title  to  the  lands  de- 
scribed therein  may  be  decreed  to  be  In  the 
estate  of  the  said  Herman  B.  Mayes,  deceas- 
ed, subject  to  the  rights  of  the  said  Mer- 
chants' &  Planters'  Bank,  of  Hazlehurst, 
Miss.,  and  that  tbe  court  may  direct  your 
petitioner  what  disposition  to  make  of  the 
money  now  In  his  hands,  belonging  to  tbe 
estate  as  aforesaid.  And,  If  mistaken  In 
the  relief  prayed  for,  then  your  petitioner 
prays  such  other,  farther,  and  general  re- 
lief as  be  may  be  entitled  to  in  the  prem- 
ises, and  as  to  the  court  may  seem  meet 
and  proper.  And  as  In  duty  bound  your  pe- 
titioner will  ever  pray,  etc.  Signed  on  this 
20tb  December.  Robert  B.  Mayes." 

The  testimony  taken  In  tbe  case  shows 
every  averment  or  fact  In  this  petition  to  be 
true  as  alleged.  Tbe  will  of  Herman  B. 
Mayes,  "Exhibit  B"  to  the  petition,  is  as  fol- 
lows: 

"^he   State  of  Mississippi,  Copiah  Ck>anty. 

"I,  Herman  B.  Mayes,  of  the  said  county 
and  state,  being  of  lawful  age  and  of  sound 
and  disposing  mind,  do  make  and  publish 
this  my  last  will  and  testament,  revoking 
all  others. 

"Item  First  I  direct  that  my  Just  debts 
be  paid  by  my  executor,  hereinafter  named, 
oat  of  my  estate. 

"Item  Second.  My  will  la  that  after  the 
payment  of  my  Just  debts  the  whole  of  my 
property  remaining,  real  and  personal,  of 
every  kind,  be  kept  together  undivided  until 
hereinafter  provided,  under  the  control,  man- 
agement and  direction  of  my  executor,  aa 
■ach  and  as  a  trustee,  to  whom  I  hereby 
devise  and  bequeath  the  same,  in  trust,  nev- 
ertheless. In  the  manner  and  for  the  pur- 
pose as  follows,  to  wit:  Tbe  property  and 
estate  so  devised  and  bequeathed  to  stand 
charged,  as  well  the  body  as  the  income 
thereof,  primarily  with  whatever  sum  or 
sams  necessary  for  the  comfortable  support 
and  maintenance  of  my  beloved  wife,  Char- 
ity Mayes,  and  my  daughters  Mary  Jane 
and  Alice  and  my  son  William,  for  and  dur- 
ing tbe  term  of  their  lives,  and  to  remain 
tbas  charged  to  the  measure  and  extent  of 
soch  comfortable  support  and  maintenance 
and  the  measure  of  the  estate  for  them  and 
each  of  them  and  the  survivor  of  them. 


"Item  Third.  It  la  my  will  that  after  the 
death  of  my  said  wife  when  the  number  of 
those  provided  for  In  the  second  item  hereof 
shall  be  reduced  to  two  or  less  by  death, 
or  by  marriage  of  my  said  daughters  or  ei- 
ther of  them,  and  the  condition  of  my  estate 
and  the  objects  secured  in  the  said  second 
item  vrlll  Justify,  my  executor  shall  make 
such  division  of  the  property  then  on  hand, 
not  trenching  on  the  support  of  those  re- 
maining of  the  persons  mentioned  In  the 
snld  second  Item,  as  may  be  just  and  prac- 
ticable, dividing  according  to  the  law  of 
distributions,  giving  equal  shares  to  my  sur- 
viving children  and  to  the  descendants  of  a 
deceased  child  the  parent's  share;  and  on 
the  death  of  the  last  survivor  of  those  men 
tloned  In  the  second  item,  a  complete  or 
further  division  shall  be  made,  it  being  my 
will  to  postpone  a  division  of  my  estate  un- 
til the  objects  set  forth  In  said  second  Item 
of  this  will  shall  have  been  secured. 

"Item  Fourth.  It  Is  my  will  that  upon 
the  marriage  of  one  or  both  of  my  daugh- 
ters mentioned  In  the  said  second  item,  that 
the  provision  for  her  support  shall  cease, 
and  such  daughter  shall  thereafter  only  be 
entitled  to  her  share  of  the  estate  as  may 
fall  to  her  on  a  division  thereof  as  herein- 
before provided. 

"Item  Fifth.  It  is  my  will  that  my  be- 
loved wife  shall  possess  and  enjoy  the  use 
of  the  dwelling  house  In  which  I  now  reside 
in  Hazlehurst,  for  and  during  her  life  for 
herself  as  a  home,  and  as  a  home  for  such 
of  tbe  children  mentioned  In  said  second 
item  as  may  choose  to  remain  with  her,  as 
a  right  in  her  and  them;  and  should  It  be 
found  necessary  or  expedient,  my  said  wife 
shall  be  provided  in  any  event  out  of  my 
estate  with  a  home  during  her  life. 

"Item  Sixth.  I  appoint  my  son,  John  B. 
Mayes,  executor  of  this  my  will  and  trustee 
for  the  objects  herein  declared,  and  empower 
aiid  direct  him  in  providing  for  my  debts,  to 
dispose  of  such  property  for  that  purpose  as 
may  not  be  yielding  increase  by  interest, 
rents,  or  other  Issues,  giving  him  power  with- 
out application  to  any  court,  to  sell  such 
property  for  su(*  purpose  at  public  or  pri- 
vate sale;  and  I  hereby  empower  him,  for 
the  general  objects  herein  declared  and  to 
tbe  end  of  increasing  and  making  more  cer- 
tain the  Income  from  my  estate,  to  Improve 
the  property,  to  lease  and  sell  the  same  at 
public  or  private  sale,  for  reinvestment  for 
the  purposes  of  this  my  will,  without  appli- 
cation to  any  court,  having  confidence  in  his 
Judgment  and  integrity  and  Intending  to  give 
him  ample  power  of  management  and  contr(d 
and  direction  of  my  estate,  In  order  the  more 
effectually  to  secure  objects  set  forth  in  the 
provisions  of  this  my  will. 

"And  lastly  It  is  my  will  and  desire  that 
no  bond  shall  be  required  of  him  for  the 
faithful  performance  of  his  trost." 

Process  was  duly  served  on  all  the  defend- 
ants, and  decree  pro  confesso  was  had  against 
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defendants  John  B.  Mayes,  Individually  and 
as  executor  and  trustee  of  the  estate  of  Her- 
man B.  Mayes,  deceased,  William  W.  Mayes, 
Alice  Mayes.  Mrs.  Cynthia  A.  Ware,  Mrs. 
Mary  Jane  Decell,  Mary  E.  Cook,  and  Joseph 
D.  Mayes.  The  guardian  ad  litem  was  duly 
appointed  for  the  infants,  on  whom  process 
had  been  duly  executed  personally,  and  the 
cause  proceeded  to  final  hearing  upon  the  pe- 
tition, and  upon  process  waivers,  pleadings, 
and  proof  taken  in  open  court,  and  the  cause 
was  taken  under  advisement  for  decision  In 
vacation  on  October  12,  1908.  On  November 
2,  1908,  the  chancellor  entered  his  final  de- 
cree, which  Is  as  follows : 

"Estate  of  Herman  B.  Mayes,  Deceased. 
John  B.  Mayes,  Executor. 

"In  the  Chancery  Court  of  Copiah  County, 
State  of  Mississippi. 

"On  Petition  of  Robert  B.  Mayes  for  Con- 
struction of  Will,  etc 

"This  cause  coming  on  for  hearing  on  pe- 
tition of  Robert  B.  Mayes  for  the  construc- 
tion of  the  will  of  Herman  B.  Mayes,  deceas- 
ed, etc.,  and  decree  pro  confesso  and  proofs 
submitted  at  the  hearing,  oral  and  record, 
and  it  appearing  to  the  court  that  a  decree 
pro  confesso  has  been  heretofore  rendered 
against  all  the  adult  defendants  named  in 
said  petition.  It  fully  appearing  that  all  the 
adult  defendants  bad  either  been  served  with 
summons  or  bad  waived  same,  and  that  the 
minor  defendants,  to  wit,  Nora  Belle  Cook 
and  Carrie  Cook,  having  neither  father  nor 
mother  living,  nor  legal  guardian,  have  been 
duly  and  legally  summoned,  the  court,  having 
heard  all  the  testimony  and  being  fully  ad- 
vised In  the  premises,  doth  find  and  decree 
as  follows,  viz. : 

"(1)  That  In  compliance  with  the  prayer 
of  petitioner,  the  said  Robert  B.  Mayes,  It  is 
ordered  that  the  deed  executed  in  bis  favor 
on  the  5th  day  of  February,  1905,  by  the  late 
Mrs.  Charity  Mayes,  recorded  in  Deed  Book 
3U,  page  108,  of  the  Records  of  Deeds  of  Co- 
piah county,  being  'Exhibit  C  to  the  petition, 
be  and  the  same  is  hereby  ordered  to  be  can- 
celed by  the  clerk  of  this  court,  and  the  legal 
title  to  all  the  lands  described  in  said  deed 
is  hereby  declared  to  be  reinvested  in  the  ex- 
ecutor and  trustee  named  in  the  last  will  and 
testament  of  the  said  Herman  B.  Mayes,  de- 
ceased, in  trust  for  said  estate,  and  subject 
to  all  the  provisions  in  said  last  will  and  tes- 
tament contained,  and  Impressed  with  all  the 
trusts  in  said  last  will  and  testament  de- 
clared, and  Robert  B.  Mayes  is  hereby  direct- 
ed and  required  to  execute  deed  reconveying 
all  property  deeded  to  him  by  Mrs.  C.  Mayes 
to  the  trustee  of  the  H.  B.  Mayes  estate  for 
the  purposes  named  in  the  last  will  and  tes- 
tament of  the  said  H.  B.  Mayes.  And  it  is 
further  ordered  and  directed  that  all  the 
deeds  heretofore  made  to  Mrs.  0.  Mayes,  for 
any  purpose,  by  any  party  or  person,  be  and 
the  same  are  hereby  ordered  to  be  canceled 


by  the  clerk  of  this  court,  and  the  property 
Is  hereby  declared  to  be  the  property  of  tb« 
H.  B.  Mayes  estate,  and  the  will  of  the  said 
H.  B.  Mayes  Is  hereby  in  all  respects  rein- 
stated and  declared  to  be  the  true  title  and 
source  of  power  to  deal  with  the  estate;  it 
being  manifest  from  the  testimony  that  Mrs. 
C.  Mayes  never  claimed  any  of  said  property, 
except  in  subservience  to  the  will,  and  never 
paid  any  actual  money  for  same. 

"(2)  It  appearing  that  the  said  Robert  B. 
Mayes  has  at  all  times  held  said  lands  in 
trust  for  said  estate,  and  under  the  terms  of 
said  last  will  and  testament,  and  that  he  has 
made  no  profit  on  said  estate,  but  has  faith- 
fully administered  the  same  in  strict  accord- 
ance  with  the  terms  of  said  last  will  and  tes- 
tament, and  that  he  has  faithfully  accounted 
for  so  much  of  said  estate  as  has  been  han- 
dled by  him,  it  is  ordered  and  declared  that  he 
be  discharged  from  any  further  liability  on 
account  thereof. 

"(3)  It  appearing  that  the  corpus  as  well  as 
the  income  of  the  estate  is  charged  with  the 
comfortable  support  of  such  of  the  beneficia- 
ries named  in  item  2  of  the  will  as  now  have 
the  right  to  claim  It,  and  that  the  objects  of 
the  bounty  of  the  said  testator  named  in 
item  2  of  said  last  will  and  testament  have 
been  reduced,  by  the  death  of  the  said  Mrs. 
Charity  Mayes  and  by  the  marriage  of  Miss 
Mary  Jane  Mayes,  to  two,  namely  Alice 
Mayes  and  William  W.  Mayes;  and  it  fur- 
ther appearing  to  the  court  that  the  condi- 
tions of  the  said  estate  and  the  objects  de- 
clared in  said  second  Item  of  said  last  will 
and  testament  will  not  Justify  a  division  of 
said  estate,  and  that  a  sale  or  partition  in 
kind  of  any  portion  of  said  estate  would  se- 
riously Jeopardize  the  comfortable  support 
and  maintenance  of  the  said  Alice  Mayes 
and  the  said  William  W.  Mayes,  and  thus  de- 
feat the  manifest  and  paramount  Intent  of 
said  testator,  it  is  therefore  ordered  that  the 
said  estate  be  kept  intact,  in  order  to  accom- 
plish the  main  purpose  of  the  will,  and  that 
none  of  said  estate  be  sold  for  a  division  or 
partition  in  kind. 

"(4)  It  appearing  futher  from  the  testimony 
that  the  sum  of  nine  hundred  dollars  ($900.- 
00)  per  annum  is  necessary  for  the  comforts^ 
ble  support  and  maintenance  of  the  said  Alice 
Mayes,  in  accordance  with  her  rank  and  sta- 
tion in  life  and  the  manifest  purpose  and  in- 
tent of  the  said  testator,  it  is  ordered  that 
the  executor  and  trustee  of  said  estate  pay 
over  to  the  said  Alice  Mayes  out  of  the  net 
Income  of  said  estate,  for  her  yearly  support 
and  maintenance,  said  sum  of  nine  hundred 
dollars  ($900.00);  and  it  appearing  further 
from  the  evidence  that  the  sum  of  six  hun- 
dred dollars  ($600.00)  per  annum  Is  necessary 
for  the  comfortable  support  and  maintenance 
of  the  said  William  Mayes,  therefore,  until 
further  directed  by  the  court,  it  is  ordered 
that  the  said  executor  and  trustee  expend 
said  above  amounts  annually  on  said  William 
W.  Mayes  and  Alice  Mayes,  said  sums  to  be 
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expended  tinder  the  direction  of  said  Robert 
B.  Mayes,  If  the  beneficiaries  named  consent 
thereto,  and  to  remain  as  the  fixed  annual 
allowance  of  each  of  the  two  beneficiaries 
named,  subject  to  futnre  modifications  by  the 
court  if  there  shall  arise  such  necessity,  and 
the  trustee  sliall  maintain  in  gpod  repair  a 
home  for  the  two  beneficiaries  herein  named, 
to  wit,  Alice  and  William  Mayes,  and  the  cost 
of  keeping  up  the  said  home,  excluding  the 
cost  of  prorisioning  same,  shall  be  borne  by 
the  trustee  and  not  deducted  out  of  annual 
allowance  of  Alice  and  WUllam  Mayes,  and 
it  shall  also  be  the  duty  of  the  trustee  to  pay 
all  taxes  and  insurance  on  said  home.  It 
further  appearing  that  William  Mayes  is  now 
li?lng  in  the  house  with  Alice  Mayes,  and  a 
home  being  maintained  for  him,  it  is  ordered 
that  the  sums  herein  allowed  be  deposited  in 
the  name  of  Alice  Mayes,  and  subject  to  her 
check  alone,  under  the  supervision  and  direc- 
tion of  Robert  B.  Mayes,  as  long  as  the  bene- 
ficiaries consent  thereto.  So  long  as  the 
home  is  maintained  aa  now,  all  money  shall 
be  subject  to  the  check  of  Alice  Mayes ;  but. 
In  the  event  of  the  breaking  up  of  the  home, 
then  the  amount  allowed  to  William  W. 
Mayes  is  to  be  spent  under  the  direction  of 
Robert  B.  Mayes,  if  the  said  William  Mayes 
shall  consent  thereto.  Nothing  In  this  decree 
Is  to  be  construed  as  limiting  the  right  of  the 
beneficiaries  to  resort  to  the  corpus  of  the 
estate  for  a  comfortable  support  if  the  es- 
tate cannot  be  made  to  yield  it  as  an  income, 
nor  as  limiting  the  beneficiaries  now  living 
and  named  In  item  2  to  mere  nectesaries ;  but 
they  are  to  be  comfortably  supported  in  a 
borne  of  their  own  if  they  so  desire,  or  in 
such  other  way  as  may  best  suit  their  wish- 
es, commensurate  with  the  estate  and  pur- 
pose of  the  will,  but  there  shall  be  no  trench- 
ing on  the  corpus  of  the  estate  unless  abso- 
lutely necessary.  In  the  event  that  in  the 
future  there  should  not  be  enough  net  Income 
from  said  estate  to  realize  said  amounts  for 
the  support  of  said  Alice  Mayes  and  the  said 
William  W.  Mayes,  it  Is  further  ordered  that 
the  said  net  Income  be  divided  between  said 
devisees  proportionately  to  the  amounts  nam- 
ed for  their  support,  if  said  Alice  Mayes  shall 
not  then  be  maintaining  a  home  for  said  Wil- 
liam W.  Mayes ;  but,  if  she  is,  then  said  pro 
rata  sums  shall  be  deposited  to  her  credit 
and  disbursed  by  her  as  the  head  of  the 
household,  and  in  any  and  all  events  all  said 
sums  are  to  be  disbursed  under  the  direction 
of  Robert  B.  Mayes  so  long  as  the  beneficia- 
ries consent  to  same. 

"(5)  Should  there  be  in  the  future  any  sur- 
plus left  of  said  net  income,  after  the  said 
devisees  shall  be  paid  the  amounts  named  for 
their  yearly  support  as  aforesaid,  and  after 
all  the  debts  and  expenses  of  all  kinds  inci- 
dent to  the  protection,  development,  and  man- 
agement of  said  estate  shall  have  been  paid 
in  full,  said  amount  shall  be  ratably  divided 
among  the  other  children  and  grandchildren 
of  said  Herman  B.  Mayes,  deceased,  accord- 
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ing  to  the  provisions  of  Item  8  of  said  last 
will  and  testament 

"(6)  It  is  further  ordered  that  the  deed  of 
trust,  executed  by  the  said  Mrs.  Charity 
Mayes  and  John  B.  Mayes,  in  favor  of  the 
Merchants'  &  Planters'  Bank  of  Hazlehurst, 
Miss.,  recorded  in  Deed  Book  71,  page  245, 
of  the  Records  of  Deeds  of  said  county  of 
Copiah,  shall  remain  in  force  and  be  in  no 
wise  impaired  by  the  cancellation  of  deed. 
'Exhibit  C  or  any  Intermediate  deeds  ap- 
pearing in  the  name  of  Mrs.  C.  Mayes,  but 
that  said  lien  shall  remain  in  full  force  and 
eSect  as  a  substituting  liability  against  said 
estate,  and  as  a  paramount  lien  on  the  lands 
belonging  to  said  estate  and  described  there- 
in. This  decree  shall  In  no  way  affect  any 
security  held  by  the  Merchants'  A  Planters' 
Bank,  whether  same  is  specifically  mentioned 
herein  or  not. 

"(7)  It  is  ordered  that  defendants  be  al- 
lowed 90  days  in  which  to  file  a  bill  of  ex- 
ceptions, and  that  the  cost  of  this  proceeding 
be  taxed  against  said  estate.  It  further  ap- 
pearing that  the  court  having,  by  written 
order  on  the  minutes  of  said  court,  ordered 
that  this  cause  be  taken  under  advisement 
for  decree  In  vacation,  and  now  having  ma- 
turely considered  same,  signs  this  decree  in 
vacation,  and  directs  the  same  be  spread  up- 
on the  minutes  of  the  court  as  the  final  de- 
cree in  this  case. 

"Ordered,  decreed,  and  adjudged  on  this 
2d  day  of  November,  1908. 

"G.  G.  Lyell,  Chancellor." 

F'rom  this  decree,  an  appeal  and  cross-ap- 
peal have  been  regularly  prosecuted. 

On  November  7,  1908,  a  petition  was  filed 
by  Robert  B.  Mayes,  showing  to  the  court 
that  within  a  few  days  last  before  November 
7,  1908,  the  said  John  B.  Mayes,  executor, 
etc.,  had  signified  his  desire  to  be  relieved 
from  the  executorship  and  trusteeship  of  the 
said  estate,  and  bad  in  writing  declared  that 
he  would  have  nothing  further  to  do  with  the 
management  of  the  estate,  and  consequently 
the  estate  was,  at  the  date  of  the  petition, 
without  an  executor  and  trustee.  Now,  in 
the  decree  which  had  been  Just  rendered 
November  2,  1908,  it  had  amongst  other 
things,  been  decreed,  in  Item  1  of  said  de- 
cree, that  the  "legal  title  to  all  the  lands 
described  in  said  deed  from  Charity  Mayes 
to  Robert  B.  Mayes  was  thereby  declared  to 
be  reinvested  In  the  executor  and  trustee 
named  In  the  last  will  and  testament  of  the 
said  Herman  B.  Mayes,  deceased,  in  trust  for 
said  estate,  and  subject  to  all  the  provisions 
in  said  last  will  and  testament  contained, 
and  impressed  with  all  the  trusts  in  said 
last  will  and  testament  declared,"  etc.  This 
reinvestment  of  the  title  In  the  executor  and 
trustee,  John  B.  Mayes,  was  made  in  pursu- 
ance of  this  decree  on  the  2d  of  November, 
1908;  and,  as  shown  before,  his  resignation 
and  the  appointment  by  the  court,  under  this 
last  petition,  of  John  S.  Decell,  as  admlnis- 
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trator  with  the  will  annexed  and  trustee  of 
the  estate  of  Herman  B.  Mayes,  deceased, 
was  made.  As  the  record  before  us  stands, 
therefore,  the  decree  appealed  from  is  one 
which  reinvested  the  tlUe  In  John  B.  Mayes. 
The  decree  appointing  Decell  administrator 
with  the  will  annexed  and  trustee,  eta,  is  not 
complained  of  in  this  proceeding  in  any  way. 

We  thlnlc  it  Is  perfectly  manifest,  from 
the  terms  of  the  will  of  Herman  B.  Mayes, 
that  all  bis  estate,  as  well  the  hody  as  the 
income  thereof,  stood  diarged  primarily  with 
whatever  sums  were  necessary  for  the  com- 
fortable support  and  maintenance  of  his 
wife.  Charity  Mayes,  and  his  daughters,  Mary 
Jane  and  Alice  Mayes,  and  his  son,  William 
Mayes,  during  the  term  of  their  natural 
liyes,  and  during  the  lives  of  the  survivors  or 
survivor  of  them.  Bfjiry  Jane  Mayes  married 
and  under  the  terms  of  the  will  ceased  to  be 
entitled  to  this  provision.  The  mother  ia 
dead,  and  the  two  surviving  objects  of  this 
bounty  of  the  testator  are  Alice  Mayes  and 
William  Mayee  alone.  It  Is  also,  we  think, 
clear  that  it  was  the  purpose  of  the  testator 
that  his  estate  should  be  kept  together,  undi- 
vided, until,  as  stated  in  Item  3  of  the  will, 
the  number  of  the  beneficiaries  should  be  re- 
duced to  two  or  less,  and  "the  condition  of 
my  estate  and  the  objects  secured  in  the  said 
second  item  will  Justify  my  executor  in  mak- 
ing such  division  of  the  property  then  on 
hand,  not  trenching  on  the  support  of  those 
remaining  of  the  persons  mentioned  in  the 
said  second  Item."  He  provided  In  this  third 
Item,  provisionally  and  contingently,  for  a 
preliminary  partial  division,  if  one  could  be 
made  that  should  be  Just  and  practicable, 
keeping  in  view  always,  as  the  paramount 
consideration,  that  the  condition  of  his  es- 
tate and  the  comfortable  maintenance  and 
support  of  those  named  In  Item  2  should  be 
kept  In  mind;  the  last  clause  of  item  8  ex- 
pressly stating  that  it  was  his  will  "to  post- 
pone a  division  of  his  estate  until  the  ob- 
jects set  forth  in  said  second  item  of  his  will 
should  have  been  secured." 

Looking  through  the  testimony  In  this  case; 
it  Is  perfectly  manifest  that  there  cannot, 
within  the  spirit  and  purpose  of  this  will,  be 
any  division  made  at  this  time  of  the  proper- 
ty. The  Income  seems  scarcely  sufficient  to 
pay  the  charges  on  the  property  and  the  $125 
per  month  allowed  for  the  support  and 
maintenance  of  Alice  Mayes  and  William 
Mayes.  They  manifestly  are  entitled  to  a 
home  as  "a  right  in  them"  whilst  they  live. 
The  provisioning  of  such  home,  however,  is 
not  Included  in  this  clause  of  the  will.  Ev- 
erything necessary  to  maintain  the  home, 
paying  of  taxes,  and  keeping  it  in  proper 
and  comfortable  repair  Is  included;  but  the 
living  expenses  Involved  In  the  purchasing  of 
supplies,  such  as  groceries,  etc.,  was  never 
meant  to  be  Included,  over  and  above  a  mon- 
ey allowance  for  that  same  purpose.  Con- 
sequently the  clause  In  the  decree  directing 
"that  the  trustee  shall  maintain  in  good  re- 


pair a  home  for  the  two  beneficiaries  herein 
named,  to  wit,  Alice  and  William  Mayes,  and 
the  cost  of  keeping  up  the  said  home,  ex- 
cluding the  cost  of  provisioning  same,  and 
that  these  expenses  shall  be  borne  by  the 
trustee,  and  not  deducted  out  of  the  annual 
allowance  of  Alice  and  William  Mayes,  and 
that  it  shall  also  be  the  duty  of  the  trustee 
to  pay  all  taxes  and  insurance  on  said  home," 
was  correct  We  have  critically  examined 
this  whole  record  and  the  decree  of  Novem- 
ber 2,  1908,  and  we  affirm  said  decree  in  all 
respects. 

It  is  complained  that  the  chancellor  should 
have  made  his  order  final  as  to  the  $900  per 
year  to  be  paid  to  Alice  Mayes  and  the  $600 
per  year  to  be  paid  to  William  Mayes,  etc., 
and  not,  as  he  did,  subject  to  future  modifi- 
cations by  the  court,  if  there  should  arise 
such  necessity.  We  cannot  concur  in  this 
criticism  of  the  decree.  We  think  the  chan- 
cellor's decree  was  eminently  correct  In  this 
respect,  and  in  every  other  respect  Wheth- 
er this  support  can  be  increased  or  dimin- 
ished, or  ought  to  be,  is  a  matter  for  future 
consideration,  depending  niton  circumstan- 
ces at  the  time.  When  a  division  or  parti- 
tion In  kind,  or  a  sale  of  said  property  for 
the  division  of  proceeds,  can  be  made,  is  for 
the  (Aancellor's  future  Judgment  governed 
by  the  third  item  In  said  will.  Circumstan- 
ces to  occur  In  the  future  alone  can  settle 
this.  In  view  of  said  third  item.  Whilst  that 
matter  is  not  before  us  on  this  appeal,  It  is 
obvious  that  John  S.  Decell,  having  been  ap- 
pointed admfnistrator  with  the  will  annexed 
and  also  trustee  under  the  will,  John  B. 
Mayes,  the  former  executor  and  trustee  hav- 
ing resigned,  and  this  appointment  of  Decell 
having  occurred  after  this  decree  was  en- 
tered, that  the  chancellor,  on  the  return  of 
this  case,  should  enter  a  decree  reinvesting 
the  title  In  the  said  John  8.  Decell,  as  it  had 
been  theretofore  invested  in  John  B.  Mayes. 

The  direct  appeal  in  this  case  is  prosecuted 
by  J.  H.  Long,  guardian  ad  litem  of  minors, 
and  the  assignments  of  error  are  that  the 
decree  was  erroneous  in  not  directing  a  par- 
tition of  the  property  to  be  had,  and  In  al- 
lowing too  large  a  sum  for  the  maintenance 
of  the  two  beneficiaries,  Alice  Mayes  and 
William  Mlayes;  and  the  evidence  manifestly 
shows  that  the  decree  is  entirely  correct  un- 
der the  provision  of  this  will  on  both  these 
points,  and  the  decree  on  the  direct  appeal 
is  affirmed. 

The  cross-appeal  of  Robert  B.  Mayes,  peti- 
tioner, assigned  as  error,  first,  that  the  court 
erred  In  not  making  the  amounts  necessary 
for  the  comfortable  maintenance  of  Alice 
Mayes  and  William  Mayes  sufficiently  large, 
because  they  were  not  enough  to  support 
them,  respectively,  in  accordance  with  their 
rank  and  station  in  life,  and  in  accordance 
with  the  manifest  purpose  and  intent  of  the 
testator;  and,  secondly,  because  the  court 
erred  In  making  said  allowance  subject  to 
future  modification  by  the  said  court,  if  ther* 
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Bhonld  arise  sach  a  necessity.  It  is  perfect- 
ly obvioaa,  under  tbe  terms  of  the  will  and 
the  evidence  in  this  case,  that  these  assign- 
menta  of  error  on  this  crossrappeal  are  un- 
tenable. The  decree  on  the  cross-appeal  is 
therefore  affirmed. 

No  other  errors  are  assigned,  either  on  the 
direct  or  cross  appeal,  than  those  we  have 
spedflcally  mentioned,  and  tbe  cbancellor 
committed  no  error  in  respect  to  any  of  these 
things  assigned  as  error.  Consequently  we 
affirm  the  decree  on  appeal  and  cross-appeal, 
as  stated.  But  all  parties  in  interest  on  tbe 
direct  and  cross  ai^eal  have  Joined  Ui  ask- 
ing as  to  construe  the  provisions  of  this  will, 
80  far  as  would  be  necessary  for  tbe  guid- 
ance of  the  administrator  with  the  will  an- 
nexed and  trostee,  John  S.  Decell;  and  there- 
fore, in  addition  to  what  we  have  already 
said,  we  desire  now  to  say  further  that  we 
do  not  think  tbe  decrees  should  have  left 
any  doubt  as  to  the  primary  duty  of  dis- 
cliarging  the  indebtedness  due  the  Merchants' 
tc  Planters'  Bank.  As  to  that,  the  chancellor 
is  directed  to  enter  a  supplemental  decree, 
expressly  providing  that  all  the  money  de- 
rived from  the  Income  of  this  estate,  of  ev- 
ery  kind,  after  the  payment  of  taxes,  re- 
pairs, and  other  proper  charges,  and  tbe  sum 
of  $125  per  month  to  Alice  and  William 
Mayes,  as  stated  in  tbe  decree,  and  any  other 
proper  costs  incurred  in  the  cause  shall  be 
devoted — that  is  to  say,  such  surplns  shall 
be  wholly  applied — to  the  extinguishment  of 
the  debt  due  tbe  said  Merchants'  &  Planters' 
Bank,  and  shall  be  continuously  so  applied — 
that  is,  all  of  said  surplns — until  said  debt 
shall  have  been  fully  paid  off  and  discharged. 
The  chancellor  should  further,  in  such  supple- 
mental decree,  recite  that  the  property  should 
I>e  kept  intact,  without  division,  until  such 
debt  shall  have  been  paid  off  and  discharged, 
and  that  when  such  debt  shall  have  been  paid 
otr  and  discharged,  then,  at  that  time,  any 
party  interested  may  make  an  application  for 
further  directions  from  the  court,  as  to  what 
disposition  shall  be  made  of  said  surplus 
thereafter  accruing,  and  generally  for  far- 
ther directions. 

Decree  affirmed  on  direct  and  cross  ap- 
peal, and  remanded. 


MATBS.  X 
of  this  cause. 


takes  no  part  in  the  decision 


BARRETT     v.     INTERNATIONAL     HAR- 
VESTER CO.     (No.  13,422.) 
(Supreme  C^oart  of  Mississippi.    March  1,  1909.) 

Appeal  from  (Tbancery  Court,  Hinds  (bounty; 
O.  G.  Lyell,  Chancellor. 

Action  between  O.  P.  Barrett  and  the  In- 
ternational Harvester  Company.  From  the 
jndgment,  Barrett  appeals.    Affinned. 

Harper  &  Potter,  for  appellant  Williamson, 
Wells  ft  Peyton,  for  appellee. 

PBK  CURIAM.    Affirmed. 


QDILLIN  V.  TOWN  OP  NETTLETON.t 
(No.  13,722) 
(Supreme  Ourt  of  Mississippi.    March  1,  1909.) 

Appeal  from  Chancery  Court,  Monroe  County ; 
J.  Q.  Robins,  Chancellor. 

Action  between  H.  T.  Quillin  and  the  Town 
of  Nettleton.  From  tbe  judgment,  Qoillip  ap- 
peals.    Affirmed. 

Mitchell  &  Clayton,  for  appellant.  Letvwicb 
&  Tubb,  for  appellee. 

PER  CURIAM.     Affirmed. 


SOUTHERN  COMMERCIAL  CO.  v.  KELLY. 
(No.  18,766.) 

(Supreme  Court  of  Mississippi.     March  1, 
1909.) 

Appeal  from  Chancery  Court,  Adams  (bounty; 
J.  S.  Hicks,  Chancellor. 

Action  between  tbe  Southern  Commercial 
Company  and  George  M.  D.  Kelly.  From  the 
judgment,  the  company  appeals.    Affirmed. 

Ratcliff  &  Truly,  for  appellant  W.  0.  Mar- 
tin and  Marion  Kelly,  for  appellee. 


PEIB  CURIAM.    Affirmed. 


WHITE  v.  STATE,    (No.  13,866.) 

(Supreme  Court  of  Mississippi.     March  1, 
1909.) 

Appeal  from  Circuit  Court,  Panola  Connty; 
W.  A.  Roane,  Judge. 

Will  White  was  convicted  of  murder,  and  ap- 
peals.   Affirmed. 

Pearson,  Eckles  &  Carotbers,  for  appellant 
Geo.  Butler,  Asst  Atty.  Gen.,  tor  the  State. 

PER  CURIAM.    Affirmed. 


HEWES    BROS.    v.    UNDERWOOD   TYPE- 
WRITER <X).     (No.  13,790.) 

(Snoreme  Court  of  Mississippi.     March  1, 
1909.) 

Appeal  from  Circuit  Court  Harrison  Onnty ; 
W.  H.  Haidy,  Judge.  ,    ,     „  ^ 

Action  between  Hewes  Bros  and  the  Under- 
wood  Typewriter  Company.  From  the  judg- 
ment Hewes  Bros,  appeal.    Affinned. 

Rucks  Yerger,  for  appellants.  Barrett  A 
Taylor,  for  appellee. 

PE^  C!URIAM.    Affirmed. 


TBNDALL  BROS.  v.   ATES.     (No.    13,380.) 

(Supreme  0>nrt  of  Mississippi.     March  1, 
1906.) 

Appeal  from  Circuit  Court  Simpson  County; 
R.  Li.  Bnilard,  Judge. 

Action  between  Tendall  Bros,  and  R.  B.  Ates. 
From  tbe  judgment  Tendall  Bros,  appeal.  Af- 
firmed. 

Sullivan  &  Whitworth,  for  appellants.  J.  P. 
Edwards,  for  appellee. 

PER  CURIAM.    Affirmed. ]_ 

Motion  tor  attomejr's  tMS  auatabMd  Maroll  U, 
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n22  La.  1079) 

No.  17.098. 

LOUISIANA   RY.   &   NAVIGATION  00.   ▼. 

MAYOR,  ETC..  OF  TOWN  OF  COU- 

SHATTA  et  al. 

(Supreme  Court  of  Lonisiana.    Jan.  18,  1900. 

Rehearing  Denied  Feb.  15,  1909.) 

1.  Railroads  (§  34*)— MArtDAMrs  (t  143*)— 
Public  Aid— Unreasonablk  Dbijit. 

As  the  taxes  herein  referred  to  have  not 
been  transferred  or  assigned  to  the  plaintiff 
company,  it  has  no  right  of  action  upon  the 
same.  Mandamus  shouTd  not  issue  when  there 
has  been  unreasonable  delay  in  applying  for  it, 
especially  where  the  rights  of  third  parties  will 
be  prejudiced  by  the  delay. 

[Eld.  Note.— For  other  cases,  see  Railroads, 
Dec.  Dig.  S  34;*  Mandamus,  Gent.  Dig.  {  286; 
Dec.  Dig.  {  143.*] 

2.  Mandauub  (g  143*)— DSLAT. 

When  the  taxpayers  of  a  town  have  voted 
that  all  the  property  in  the  town  shall  (in  aid 
of  the  construction  of  a  railroad)  be  taxed  dur- 
ing specified  years  at  five  mills  on  the  dollar 
upon  the  assessments  of  those  years,  and  the 
beneficiary  of  the  taxes  takes  no  steps  to  compel 
the  town  authorities  to  levy,  assess,  and  collect 
the  same,  until  years  after  the  taxes  shonid  have 
been  levied,  assessed,  and  collected,  the  court 
will  not  order  mandamus  to  issue  in  aid  of  the 
levying,  assessing,  and  collection  of  the  taxes. 

[Ed.  Note. — For  other  cases,  see  Mandamus, 
Cent.  Dig.  i  285 ;   Dec  Dig.  {  143.*] 

(Syllabus  by  the  Court.) 

Ap];>eal  from  Eleventb  Judicial  District 
Court,  Parish  of  Red  River;  Samuel  Jamison 
Henry,  Judge. 

Mandamus  bj  the  Louisiana  Railway  & 
Navigation  Company  against  the  Mayor  and 
Councllmen  of  the  Towh  of  Coushatta  and 
others.  Judgment  for  defendants,  and  plain- 
tiff appeals.    Affirmed. 

Wise,  Randolph  &.  Rendall  (Nettles  &  Teer, 
of  counsel),  for  appellant  William  Augus- 
tus Wilkinson,  John  Franklin  Stephens,  and 
William  Hampton  Scbeen,  for  appellees. 

Statement  of  the  Case. 

NICHOLLS,  J.  This  is  an  application  for 
a  mandamus  by  the  plaintiff,  which  alleges 
that  It  Is  the  legal  successor  of  the  Sbreve- 
port  &  Red  River  Valley  Railway  Company,  a 
corporation  organized  to  build  and  operate  a 
railroad  In  the  state  of  Louisiana,  and  that 
said  Shreveport  &  Red  River  Valley  Railway 
Company  is  now  dissolved  and  has  been  suc- 
ceeded by  plaintiff,  who  now  owns  all  Its 
rights,  property,  and  estates  for  a  valuable 
consideration. 

That  the  property  taxpayers  of  the  town  of 
Coushatta,  on  September  23,  1897,  voted  a 
special  tax  of  five  mills  on  the  taxable  prop- 
erty therein  for  10  years  In  favor  of  the  said 
Shreveport  ■&  Red  River  Valley  Company, 
and  under  same  the  town  of  Coushatta  enter- 
ed Into  a  contract  with  said  company  to  col- 
lect and  pay  over  said  tax  for  10  years,  and 
in  pursuance  with  said  vote  and  contract 
that  the  town  council,  on  July  5, 1898,  levied 


a  tax  of  five  mills  on  tbe  taxable  property 
in  tbe  town  for  tbe  years  1898.  1899,  1900, 
1901,  1902,  1903,  1904,  1905,  1900,  1907,  in  aid 
of  said  Shreveport  &  Red  River  Valley  Rail- 
way Company,  and  provided  for  its  annual 
collection  and  payment  to  said  company. 

That  under  said  ordinance  and  contract 
this  tax  was  collected  for  the  years  1898, 
1899, 1900,  1901, 1902,  but  since  the  year  1902 
the  town  council  has  refused  to  collect  or 
cause  to  be  collected  tbe  tax  for  1903,  1904* 
1906,  1906,  and  1907,  and  that  the  assessor 
for  the  town  has  refused  to  extend  said  tax 
on  tlie  rolls,  and  the  collector  has  failed  to 
collect  the  tax  for  the  xears  1902  to  1907,  in- 
clusive. 

It  alleged  that  the  town  council  assumed 
to  repeal  tlie  ordinance  levying  the  tax,  but 
said  action  was  without  just  cause  and  an 
absolute  nullity,  and  that  the  failure  to  col- 
lect said  tax  and  pay  same  over  to  petitioner 
was  without  excuse.  It  prayed  for  judgment 
decreeing  the  contract  referred  to  and  the 
tax  levied  by  ordinance  of  July  5,  1898,  for  a 
period  of  10  years  to  be  in  full  force,  and  any 
attempt  to  repeal  said  ordinance  to  be  a  nul- 
lity, and  that  petitioner  be  decreed  the  as- 
signee and  beneficiary  of  said  tax  for  the 
years  1903  to  1907,  IncluslTe,  and  that  a  writ 
of  mandamus  issue  to  W.  H.  Walmsley,  as- 
sessor, and  to  the  tax  collector  of  said  town, 
to  extend  the  said  6i)eclal  tax  on  tbe  rolls 
for  the  years  1903  to  1907,  inclusive,  and  to 
collect  and  pay  over  same  to  petitioner. 

Defendants  answered  with  a  general  de- 
nial, and  alleging  that  the  plaintiff  was  not 
entitled  to  the  writ  of  mandamus  for  the 
reason : 

That  the  town  council  of  Coushatta  passed 
an  ordinance  in  1902  repealing  the  tax  levied 
In  aid  of  the  Shreveport  &  Red  River  Valley 
Railway  Company,  and  that  said  tax  should 
not  be  extended  on  the  tax  rolls  of  said  town 
for  the  year  1903  and  subsequent  years  i 
that  this  action  was  taken  after  the  final  ter- 
mination of  the  litigation  in  the  suit  of  J.  B, 
Atkins  et  aL  v.  Shreveport  &  Red  River  Val- 
ley Railway  Company,  106  La.  568,  31  South. 
106,  and  this  action  was  well  known  to  plain- 
tiff, its  officers  and  agents,  and  was  acquiesc- 
ed in  by  it  during  the  years  1903,  1904,  1905, 
1906,  1907,  and  no  demand  was  made  to  have 
the  alleged  tax  placed  on  the  rolls  for  said 
years,  and  by  such  acquiescence  tbe  plaintiff, 
or  the  Shreveport  &  Red  River  Valley  Rail- 
way Company,  has  lost  any  right  it  might 
have  had  to  have  extended  aald  tax  on  tlie 
rolls  for  those  years,  if  any  right  it  ever  had. 

That  defendants  were  now  unable  to  have 
said  tax  extended  on  said  rolls,  for  the  rea- 
son that  all  the  taxes  for  those  years  have 
long  since  been  levied,  the  tax  rolls  have  long 
since  been  made  up,  and  the  taxes  extended 
thereon;  tbat  the  taxes  on  said  rolls  have 
been  collected  and  tbe  collector  discharged; 
that  said  tax  rolls  have  passed  beyond  the 


•For  other  case*  lee  same  topio  and  section  NUMBER  In  Dec  A  Am.  Diss.  1907  to  data,  *  Beportar  Indasaa 
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reach  of  any  of  the  defendants,  and  were  be- 
yond any  action  demanded  of  defendants ;  tbat 
by  the  long  silence  and  acquiescence  of  plain- 
tiff the  position  of  parties  and  properties 
have  been  changed,  and  the  time  for  the  levy 
of  the  tax  claimed  has  long  since  been  allow- 
ed to  pass  by  it,  and  any  right  It  might  have 
ever  had  to  have  said  tax  levied,  extended, 
and  collected  had  passed,  and  could  not  now 
be  accomplished  by  defendants,  nor  could 
your  defendants  be  legally  commanded  to  do 
that  which  was  impossible  for  them  to  do. 

In  the  alternative  they  alleged  that,  when 
the  aid  was  voted  In  favor  of  the  said  Sbreve- 
port  &  Red  River  Railway  Company,  it  agreed 
to  make  Coushatta  the  terminus  of  the  road, 
and  same  was  one  of  the  material  stipula- 
tions of  the  c<»itract,  and  was  explained  to 
the  voters  as  being  a  condition  of  the  aid, 
but  same  was  violated,  and  by  Its  violation 
the  taxpayers  were  released  from  further  lia- 
bility and  the  tax  no  longer  collectible. 

Further,  that,  at  the  same  time  that  the 
vote  was  taken  in  the  town  of  Coushatta, 
there  was  a  vote  in  the  parish  of  Red  River 
and  contracts  made  on  the  vote  taken  on 
the  same  day ;  that  they  were  each  dependent 
one  upon  the  other,  and  were  In  fact  one 
and  the  same,  and  that  the  contract  with  the 
parish  was  for  the  town  as  well,  and  said 
town  was  entitled  to  all  of  Its  provisions  and 
conditions ;  that  by  the  express  condition  the 
contract  of  the  town  was  dependent  upon 
that  with  the  parish,  and  that  the  express 
condition  on  which  the  aid  was  voted  was 
that  the  said  company  sbonid  operate  two 
boats  in  Red  river,  and  there  has  been  a  fail- 
ure to  earn  the  tax  proposed  in  this  respect, 
as  has  been  finally  decided  by  the  Judgment 
of  the  Supreme  Court  (106  La.  568,  31  South. 
166),  which  is  pleaded  as  res  Judicata.  The 
defendant  showed  that  this  decision  applied 
to  the  town  of  Coushatta  as  well  as  to  the 
parish,  and  that  this  was  the  contemporane- 
ous construction  placed  thereon  by  both  par- 
ties, the  plaintlfr  having  fully  acquiesced  in 
the  action  taken  by  defendants  under  said 
decree;  that,  by  the  violation  of  the  terms 
and  conditions  of  its  contracts.  It  bad  long 
since  forfeited  any  right  it  or  any  one  else 
might  have  had  in  said  tax. 

That  the  tax  voted  was  In  aid  of  the 
Shreveport  8c  Red  River  Valley  Railway 
Company,  and  Was  personal  to  it,  and,  it  hav- 
ing gone  out  of  existence,  there  is  no  one 
who  was  legally  entitled  to  collect  anything, 
If  any  Sum  should  be  dne,  which  was  denied, 
and  especially  shewed  that  the  said  Shreve- 
port &  Red  River  Valley  Railway  Company 
had  never  transferred  any  rights  it  had  there- 
in to  the  plaintlfr,  and  that  it  was  without 
right  to  sue  to  recover,  It  not  being  the  own- 
er or  beneficiary.  The  prescription  of  one, 
two,  and  three  years  was  pleaded. 

On  the  trial  of  the  case  in  the  lower  court 
there  was  Judgment  for  defendants  reject- 
ing the  demands  of  plaintlfr,  from  which 
Judgment  it  was  now  prosecuting  this  appeal. 


The  taxpayers  of  the  town  of  Coushatta 
voted  at  an  election  held  on  the  23d  of  Sep- 
tember, 1897,  In  favor  of  a  special  tax  of  five 
mills  on  the  taxable  property  in  said  town 
for  10  years  in  aid  of  the  construction  of  the 
Shreveport  &  Red  River  Valley  Railroad  to 
that  town.  This  election  was  ordered  by 
an  ordinance  passed  on  the  19th  of  August, 
1897,  upon  a  petition  of  taxpayers,  in  which 
petition  they  alleged  that  the  construction 
of  the  Shreveport  &  Red  River  Valley  Rail- 
road by  the  Shreveport  &  Red  River  Val- 
ley Railway  Company  from  the  city  of 
Shreveport,  parish  of  Caddo,  on  a  line  inter- 
secting the  northern  boundary  of  the  parish 
of  Red  River,  and  running  thence  In  a  south- 
erly direction  to  within  the  Incorporated 
limits  of  the  town  of  Coushatta  In  said 
parish,  said  town  to  be  the  terminus  of  said 
road,  would  be  of  great  benefit  to  the  people 
and  property  of  said  town  of  Coushatta.  They 
therefore  prayed  the  town  council  to  levy 
a  special  tax  of  five  mills  annually  on  the 
property  of  said  town  in  aid  of  said  Shreve- 
port &  Red  River  Valley  Railway  Company, 
commencing  January  1,  1898,  and  for  10  years 
annually  thereafter,  provided  this  tax  is  to  be 
voted  and  levied  under  the  following  condi- 
tions, to  wit: 

"The  said  railway  company  shall  commence 
work  on  the  construction  of  said  road  from  the 
city  of  Shreveport  within  thirty  days  after  a 
favorable  rote  taken  thereon  and  shall  fully 
complete  the  same  ready  and  put  in  operation 
from  the  city  of  Shreveport  to  within  the  in- 
corporated limits  of  the  town  of  Coushatta, 
within  twelve  months  from  the  promnlgation  of 
said  favorable  vote  taken  thereon,  and  shall 
continually  operate  through  trains  thereon. 
•  •  •  Provided  further,  that  the  town  of 
Coushatta  shall  donate  to  said  Shreveport  and 
Red  River  Valley  Railway  Company,  free  of 
charge,  suitable  grounds  of  easy  access  for  depot 
and  terminal  facilities  at  such  point  as  said 
town  may  select." 

They  prayed  that  the  town  authorities  or- 
der an  election  to  take  the  sense  of  the  prop- 
erty taxpayers  of  said  town  for  or  against 
said  proposed  aid  according  to  law,  the  bal- 
lots to  be  printed  or  written  In  the  following 
form,  viz.: 

"For  a  special  tax  In  aid  of  the  Shreveport 
&  Red  River  Valley  Railway  Company,  for  the 
time  on  the  conditions  set  forth  in  the  petition 
of  the  property  tax  payers." 

The  election  prayed  for  to  be  held  In  con- 
formity to  the  petition  of  the  taxpayers  and 
subject  to  the  conditions  and  stipulations 
set  forth  in  that  petition,  which  was  made 
part  of  the  ordinance. 

The  election  resulted  In  a  unanimous  vote 
In  favor  of  the  proposed  tax.  The  result  was 
promulgated,  and  the  road  to  tbe  town  of 
Coushatta  was  completed  on  the  19th  day 
of  August  1898.  The  tax  in  aid  of  and  In 
favor  of  the  railroad  company  was  levied  and 
collected  In  the  years  1898,  1890,  1900,  1901, 
and  1902,  but  in  what  manner  and  by  whom 
these  special  taxes  were  extended  on  the  tax 
rolls  of  those  years  does  not  appear. 
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The  oidlxiance  or  ordinances  levying  the 
tax  are  not  In  the  record.  It  Is  conceded  that 
In  1903  the  town  conndl  repealed  the  ordi- 
nance levying  the  tax,  and  since  that  year 
the  tax  has  not  been  collected.  The  repeal- 
ing ordinance  is  not  in  the  record.  On  the 
lame  day  that  the  taxpayers  of  the  town  of 
Oocishatta  voted,  as  has  been  stated,  upon  the 
question  of  voting  a  special  tax  on  all  the 
property  In  that  town  In  favor  of  the  railroad 
named,  the  people  of  the  whole  parish  of  Red 
River  held  an  election  upon  the  question  of 
levying  a  special  tax  on  all  the  property  in 
that  parish  In  favor  of  the  same  road  cator 
pany.  That  election  was  held  tqr  virtue  of 
and  under  authority  of  an  ordinance  of  the 
police  Jury  of  that  parish,  based  upon  a  peti- 
tion of  the  taxpayers  thereof. 

In  that  petition  the  taxpayers  signing  the 
same  alleged  that: 

"The  construction  of  the  Shreveport  &  Red 
River  Valley  Railroad  from  the  city  of  Shreve- 
port to  •  •  *  within  the  incorporated  lim- 
its of  the  town  of  Coushatta,  said  town  being 
the  terminus  of  the  road,  would  be  of  great 
benefit  to  the  iteople  and  property  of  said  per- 
ish." 

They  therefore  prayed  that  the  police  Jury 
levy  a  special  tax  of  five  mills  annually  for  a 
period  of  10  years  in  favor  of  said  Shreve- 
port &  Red  River  Valley  Railroad  Company, 
commencing  January  1,  1898,  said  tax  to  be 
levied  for  the  years  1898,  1890,  1900,  1901, 
1902.  1903,  1901,  190S,  1906,  and  1907: 

"Provided  that  this  tax  is  voted  for  and  to  be 
levied  under  the  following  conditions,  to  wit: 
Tliat  said  railway  company  shall  commence  the 
construction  of  said  railroad  and  fully  complete 
and  put  in  operation  said  railroad  from  the  city 
of  Snreveport  to  within  the  incorporated  lim- 
its of  the  said  town  of  Coushatta,  within  twelve 
months ;  •  •  •  provided  further,  that  said 
railway  company  shall  operate  two  towboats  or 
steam  tugs  with  convenient  barges  at  such 
points  on  the  stream  of  Red  river  as  to  furnish 
transportation  of  such  freight  and  agricultural 
products  as  may  be  assembled  at  such  points 
and  to  opernte  such  boats  or  steam  tugs  with 
convenient  barges  as  low  down  on  said  stream 
of  Red  river  as  the  present  site  of  Lake  End, 
La." 

They  therefore  prayed  the  police  Jury  to 
order  an  election  to  be  held,  snbmlttlcg  to 
the  taxpayers  of  the  parish  of  Red  River  the 
question  as  to  whether  said  special  tax 
should  be  levied  for  the  purpose  stated. 

The  election  was  ordered  and  held,  result- 
ing in  a  vote  In  favor  of  the  levying  of  the 
tax.  The  railway  company  completed  the 
railroad  to  Coushatta.  It  was  Inspected  and 
accepted  by  the  police  Jury  of  the  parish. 
The  special  tax  was  levied  In  aid  of  the  con- 
struction thereof  "as  long  as  said  company 
continue  to  comply  with  the  contract"  The 
taxes  for  the  years  1898  and  1899  were  paid. 

On  September  10,  1900,  certain  taxpayers 
of  the  parish  for  themselves,  and  the  police 
Jury  for  the  body  of  the  taxpayers,  brought 
an  action  to  have  declared  forfeited  the  spe- 
cial tax  of  five  mills  voted  for  as  stated  by 


the  taxpayers  of  the  parish,  on  the  ground 
that  the  railroad  company  had  not  fulfilled 
the  conditions  attached  to  the  grant.  In 
March,  1901,  Judgment  was  rendered  adverse 
to  the  plaintiff,  and  it  appealed  to  the  Sa- 
prane  Court  This  court  thereafter  revers- 
ed the  Judgment  appealed  from,  and  r«i- 
dered  a  Judgment  forfeiting  the  rights  to  the 
special  tax  for  1900,  the  evidence  disclosing 
that  it  had  failed  to  comply  with  its  obliga- 
tion of  operating  tuglxMita  on  the  Red  river 
as  it  had  bound  Itself  to  do.  The  court  de- 
clined to  extend  the  forfeiture  of  the  tax 
beyond  that  year,  for  the  reason  that  the 
railway  company  might  comply  later  with 
its  obllgattons  so  to  do.  The  rights  of  all 
parties  for  the  future  were  reserved. 

In  its  opinion  in  that  case  thhi  court  said. 
referring  to  the  dalm  made  by  the  plaintiff 
that  the  railway  company  had  forfeited  Its 
right  to  the  tax  voted  by  the  taxpayers  of 
the  parish  of  Red  River  for  the  reason  that 
It  had  extended  Its  road  beyond  the  town  of 
Coushatta: 

"We  do  not  think  the  contract  stipulates  as 
a  condition  of  the  grant  that  the  town  of  Cou- 
shatta should  be  and  remain  the  final  terminus 
of  the  road,  since  the  town  is  referred  to  in 
the  taxpayers'  petition  as  being  the  terminus  of 
the  road ;  but  this  is  held  to  have  been  de- 
scriptive merely.  •  •  •  The  reference  to 
Coushatta  as  the  teimiaus  of  the  road  is  found 
only  in  the  first  clause  of  the  petition  of  tax- 
payers, where  it  is  recited  that  the  c(Histniction 
of  the  road  into  the  parish  and  to  the  town  of 
Coushatta  would  be,  in  the  opinion  of  the  sign- 
ers, 'of  great  benefit  to  the  people  and  proper- 
ty' of  the  parish. 

"But  in  that  part  of  the  petition  followinz  the 
prayer  for  the  levy  of  the  special  tax  in  aid  of 
the  railway,  where  the  conditions  of  the  grant 
are  set  forth,  no  mention  is  made  that  Cou^at- 
ta  should  be  and  remain  the  terminus  of  the 
road.'' 

The  charter  of  the  Shreveport  &  Red  River 
Valley  Railway  Company  declares  in  Its  first 
article  that  the  object  and  purposes  for  which 
the  corporation  was  organized  and  founded 
and  the  nature  of  the  business  to  be  carried 
on  was  the  construction,  estaidlshment  oper- 
ation, and  maintenance  of  a  railroad  from 
Shreveport  to  a  point  at  or  near  Coushatta 
in  the  parish  of  Red  River. 

The  railway  company,  after  completing  ita 
road  to  Coushatta  on  the  10th  of  August, 
shortly  thereafter  extended  it  beyond  and 
t>elow  that  town.  The  special  tax  voted  by 
the  taxpayers  continued  to  be  levied  and 
paid  up  to  and  inclusive  of  the  taxes  of  1902. 

Shortly  after  the  decision  of  the  Supreme 
Court  in  the  Atkins  Case  (106  iLa.  568.  31 
South.  166,  Atldns  et  aL  v.  Shreveport  Red 
River  R.  R.  Co.),  the  town  council  repealed 
the  ordinance  levying  the  tax  voted  In  aid  of 
the  Shreveport  Red  River  Valley  Railroad 
Company,  and  ordering  that  said  tax  should 
not  be  extended  on  tlie  tax  rolls  of  said  town 
for  the  year  1908  and  subsequent  years,  and 
since  that  time  the  special  tax  has  not  beeb 
levied  or  extended  ««  tbe  rolls,  or  collected. 
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In  an  act  passed  on  the  22d  day  of  Jane, 
1903,  the  Shreveport  Bed  River  Valley  Rail- 
road Company  declared  It  granted,  bargained, 
sold,  conveyed,  and  delivered  to  the  Louisi- 
ana Railway  &  Navigation  Company  (the 
plaintiff  company) — 

"the  following  described  property,  to  wit:  All 
the  capital  stock  of  the  said  Shreveport  &  Red 
River  Railway  Company  and  all  its  property 
to  wit:" 

[Here  follows  in  the  act  a  detailed  enumera- 
tiOD  and  description  of  the  things  transferred, 
among  which  the  special  tax  voted  by  the  tax- 
payers  of  the  town  of  Coushatta  does  not  ap- 
pear. It  is  under  this  condition  of  things  and 
under  those  drcumstancea  that  tltia  action  has 
been  brought  and  defended.] 

Opinion. 

Tlie  object  of  the  present  action  aa  ^own 
by  the  pleadings  and  statement  of  facts  la  to 
have  issued  a  mandamus  compelling  "W.  H. 
Walmsley,  assessor,"  and  "the  tax  collector 
of  the  town"  to  extend  the  said  special  tax 
(the  special  tax  referred  to  in  relator's  peti- 
tion being  tlie  special  tax  voted  by  the  tax- 
payers of  the  town  of  Coushatta  on  the 
property  in  that  town  in  aid  of  the  construc- 
tion of  the  railroad  therein  mentioned)  on 
the  rolls  for  the  years  1903  to  1907,  inclusive, 
and  to  collect  and  pay  over  the  same  to  re- 
lator. Coupled  with  this  was  a  prayer  that 
the  tax  levied  by  ordinance  of  July  6,  1888, 
for  a  period  of  10  years  be  recognized  as  in 
fall  force,  and  to  decree  that  any  attempt 
which  had  been  made  to  repeal  said  tax  be 
decreed  a  nullity,  and  that  relator  be  decreed 
to  be  the  assignee  and  beneficiary  of  said  tax. 

The  evidence  discloses  that  the  town  coun- 
cil of  the  town  of  Coushatta  did,  by  ordi- 
nance passed  in  1903,  declare  repealed  a  prior 
ordinance  which  it  had  adopted  in  1898  in 
respect  to  a  special  tax  which  bad  been  voted 
by  the  taxpayers  of  that  town  in  favor  of 
the  Shreveport  &  Red  River  Valley  Company 
for  the  purpose  of  aiding  in  the  construction 
by  that  corporation  of  the  railroad  from 
Shreveport  to  Coushatta.  It  further  shows 
that  since  the  year  1902  the  town  council  had 
refused  to  collect  or  cause  to  be  collected  the 
said  special  tax  for  the  years  1903  to  1907 
(both  years  inclusive). 

The  charter  of  the  town  is  not  in  the  rec- 
ord, bat  the  testimony  shows  that  W.  H. 
Walmsley  mentioned  in  plaintiff's  petition 
was  an  "employee"  of  the  town,  "employed 
by  it  for  the  purpose  of  preparing  the  town 
assessment  rolls,"  and  that  the  "marshal  of 
the  town"  was  ez  ofBdo  its  tax  collector. 
The  taxes  referred  to  In  plaintiff's  petition, 
and  which  it  seelcs  to  have  assessed  and  col- 
lected by  mandamus,^  are  not  taxes  levied  by 
the  town  council  for  the  use  and  benefit  of 
the  government  of  the  town  and  for  its  ad- 
ministration under  the  powers  of  taxation 
conferred  upon  it  for  those  jporposes,  but  a 
contrlbotlon  in  the  nature  of  taxes  voted  by 
the  property  taxpayers  of  Coushatta  them- 


selves on  th^  property  in  aid  of  the  con- 
struction of  a  railroad  which  presumably 
benefits  themselves  and  their  property.  Tax- 
ation of  that  character  is  outside  of  the  gen- 
eral powers  of  taxation  granted  for  municipal 
purposes.  Town  authorities  in  authorizing 
and  in  ordering  elections  at  which  taxpayers 
in  the  town  are  to  determine  by  their  vote 
whether  aid  should  be  extended  to  a  railroad 
corporation  for  the  purpose  of  building  a 
railroad,  and  in  enacting  or  in  endeavoring 
to  enforce  the  levying  and  collection  of  such 
quasi  taxes,  serve  simply  as  instrumentalities 
provided  by  law  to  carry  out  the  will  of  the 
people  in  respect  to  the  special  matters  so 
sabmitted  to  and  decided  by  them.  Town 
councils  are  therefore  without  authority  or 
capacity  to  set  aside  the  will  of  the  people 
when  they  should  have  voted  favorably  upon 
extending  such  aid.  The  action  of  the  town 
council  of  (Coushatta  in  attempting  to  do  this 
in  reference  to  the  granting  by  the  taxpayers 
of  the  town  of  (Coushatta  of  the  aid  voted  to 
be  extended  to  the  Shreveport  &  Red  River 
Valley  Company  to  constmct  the  railroad 
from  Shreveport  to  Coushatta  was  therefore, 
from  a  legal  standpoint  and  per  se,  without 
force  and  effect  This  action  none  the  less 
carried  with  it  serious  practical  resolta  when 
acquiesced  in  and  not  promptly  remedied  by 
parties  h(dding  an  interest  in  the  subject- 
matter. 

For  the  purpose  of  carrying  out  the  will  of 
the  people  In  respect  to  these  taxes,  the  stat- 
ute required  the  town  authorities  to  levy  and 
collect  annually  the  special  taxes  so  voted 
on  by  the  taxpayers  of  the  town,  and,  unless 
and  until  this  shall  have  been  done,  assess- 
ors are  powerless  to  extend  the  tax  on  the 
tax  rolls,  and  tax  collectors  are  powerless  to 
collect  it  Particularly  is  this  the  case  where 
the  party  charged  with  the  preparation  of 
the  extension  of  the  town  taxes  on  the  tex 
rolls  Is  a  mere  employ^  whose  authority  is 
confined  to  what  be  is  ordered  and  directed 
to  do  by  his  employer.  The  tax  collector  of 
the  town  of  Coushatta  appears  to  be  an  offi- 
cer of  the  town,  and  to  derive  his  power  from 
the  town  council.  Inactivity  by  the  town  au- 
thorities in  annually  levying  the  tax  operates 
as  effectually  to  prevent  the  extension  of  tlie 
specific  taxes  on  the  tax  rolls  as  direct  ad- 
verse action.  The  tax  collector  cannot  go 
behind  the  tax  rolls  as  placed  in  his  hands 
for  collection.  The  situation  in  this  partico- 
lar  case  is  that  the  town  cooncll  has  not 
levied  the  special  tax  voted  by  the  taxpayers 
of  CX>u8hatta  in  1898  since  1902,  and  no  ac- 
tion has  been  taken  by  any  party  in  interest 
to  compel  them  to  do  so. 

As  matters  stand,  neither  assessor  nor  tax 
collector  has  as  yet  been  clothed  with  the  au- 
thority to  extend  the  tax  involved  herein  on 
the  tax  rolls  or  to  collect  the  same.  They 
have  neither  failed  to  perform  a  doty  im- 
posed upon  them,  and  the  writ  of  mandamos 
cannot  t>e  made  to  reach  them.    The  only  a» 
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tlon  asked  by  relator  In  respect  to  the  town 
conncll  la  that  action  In  which  It  has  taken 
part,  setting  aside  the  ordinance  which  It 
adopted  In  1898  relatlre  to  this  special  tax, 
be  declared  null  and  void.  Our  views  on  that 
question  have  already  been  announced,  but 
they  do  not  carry  with  them  any  obligation 
to  take  affirmative  action  of  any  kind,  as  the 
court  is  not  asked  to  render  any  decree  to 
that  extent  The  court  is  not  called  upon  in 
this  case  to  express  any  opinion  whether  the 
Shreveport  &  Red  River  Valley  Railway  Com- 
pany has  or  has  not  forfeited  its  right  to  the 
aid  voted  to  be  extended  to  It  by  reason  of 
Its  having  extended  Its  road  beyond  Cou- 
shatta.  The  mayor  and  the  town  council  of 
Ck>ushatta,  not  Itself  owing  the  tax,  have  not 
the  legal  capacity  and  right  to  raise  that 
question  and  have  It  decided  contradictorily 
with  themselves. 

The  defendants  urge  the  court  that  un- 
der no  circumstances  would  the  plaintilT  com- 
pany be  entitled  to  a  mandamus,  as  it  Is  not 
the  holder  and  owner  of  the  taxes  ordered  to 
be  levied.  That  the  Shreveport  &  Red  River 
Valley  Railroad  Company  has  never  assigned 
them  to  it  They  are  not  referred  to  as  hav- 
ing been  transferred  to  the  plaintiff  In  the 
descriptive  enumeration  of  the  rights  and 
property  conveyed  to  It  by  the  Shreveport  & 
Red  River  Valley  Railroad  Company.  Wheth- 
er this  was  caused  by  the  recognition  of  the 
last-named  company  that  it  did  not  at  that 
time  have  any  right  itself  to  those  taxes,  or 
whether  the  omission  resulted  from  inad- 
vertence, we  do  not  know.  Scovell  v.  R.  R. 
Co.,  117  La.  459,  21  South.  723. 

Defendants  claim  that,  even  if  the  proper 
parties  were  before  the  court  and  appropriate 
pleadings  had  been  made  by  the  plaintiff  in 
this  case  praying  for  a  writ  of  mandamus  to 
Issue,  none  could  issue  In  Its  behalf  In  the 
premises,  as  the  time  for  levying,  extending, 
and  collecting  the  special  taxes  had  passed, 
and  the  town  council  Is  without  capacity  or 
authority  to  levy  for  back  years  a  special 
tax  voted  by  the  taxpayers  of  a  town  to  be 
levied  on  their  property  annually  for  years 
specitlcally  named;  that  the  values  of  prop- 
erty have  enhanced  beyond  what  they  were 
during  these  years,  and  the  ownership  of  the 
property  has  materially  changed  during  that 
time;  that  the  town  council  is  without  au- 
thority to  levy  in  one  single  year  taxes  which 
were  voted  to  be  levied,  assessed,  and  collect- 
ed in  successive  years,  and,  by  so  doing,  mak- 
ing the  special  tax  operate  oppressively  ui>on 
the  property  tax  payers  and  upon  many  {Hy- 
sons who  had  not  voted  nor  had  an  opportuni- 
ty to  vote  npon  the  question  of  extending  aid 
to  the  railroad  for  the  construction  of  its  road; 
that  the  laws  concerning  those  quasi  taxes 
by  which  dissenting  minority  voters  are  bound 
by  the  vote  of  a  majority  are  exceptional  In 
character,  and  In  derogation  of  common  right, 
and  should  be  strictly  construed,  and  rights 
acquired  thereunder  promptly  enforced ;  that 


If  the  plaintiffs  would  under  any  circum- 
stances have  been  entitled  to  a  mandamus 
they  should  have  had  timely  recourse  to  it 
and  if  they  have  lost  anything  in  the  prem- 
ises it  Is  by  their  fault  and  laches,  which 
they  cannot  visit  upon  others. 

Defendants  submit  the  following  position 
taken  by  them  in  this  case,  with  the  an- 
thoritles  upon  which  they  rely  In  support 
thereof: 

"The  petition   asks  that  defendants  be  com- 

?ielled  to  extend  this  tax  on  the  identical  rolls 
or  the  different  years  for  which  it  is  claimed, 
and  not  that  a  new  one  should  lie  made  up  foT 
the  purpose  of  extending  this  tax,  and  it  would 
certainly  not  be  compelled  to  complete  new  tax 
rolls  in  the  place  of  those  which  iiave  passed 
beyond  its  reach  in  order  that  this  tax  should 
have  a  roil  upon  which  it  could  be  extended. 
Such  would  l>e  ultra  petitionem,  and,  of  coune, 
could  not  be  allowed." 

The  position  taken  Is  fully  supported 
by  the  authorities,  and  this  relief  should 
be  denied.  Mandamus  will  not  go  to  the 
board  of  commissioners  after  the  levy  of  a 
tax  has  been  completed,  the  tax  has  been  ex- 
tended on  the  rolls,  and  the  rolls  have  been 
placed  in  the  hands  of  the  tax  collector  for 
collection,  because  It  would  be  nugatory  for 
want  of  power  in  such  board  to  make  the  cor- 
rection required,  it  being  functus  officio. 
Oaither  v.  Tax  Coll.,  40  La.  Ann.  3C2,  4  South. 
210;   High,  H  140,  141. 

The  right  to  interfere  In  the  proceedings 
of  a  corporation  by  mandamus  is  one  of  so 
summary  a  character  that  it  should  be  as- 
serted at  the  earliest  convenient  time  or  it 
will  not  be  sustained.  1  Redfleld  on  Rail- 
roads, 692. 

Nor  will  the  writ  be  granted,  commanding 
a  tax  to  be  imposed  for  a  special  and  par- 
ticular purpose,  after  the  time  prescribed  for 
its  levy  has  elapsed.  High,  p.  120;  Elllcott 
V.  Levy  Court  1  Har.  &  J.  (Md.)  360. 

A  mandamus  to  compel  the  assessment  of 
a  tax  will  not  be  granted  where  the  time 
within  which  the  assessment  can  lawfully  be 
made  had  already  passed.  Wells  v.  Hyatts- 
ville,  77  Md.  125,  26  Atl.  357,  20  L.  R.  A.  88. 

It  Is  a  fundamental  principle  of  the  law  of 
mandamus  that  a  writ  will  never  be  granted 
in  cases  where.  If  Issued,  It  would  prove  on- 
availing. 

So  it  Is  a  sufficient  objection  to  issuing 
the  writ  to  compel  the  performance  of  an  of- 
ficial  duty  that  the  officer  is  functus  offldo 
and  therefore  unable  to  comply  with  the  writ, 
so  that  it  would  prove  unavailing  if  granted. 
High,  p.  35;   State  v.  Waterman,  5  Nev.  323. 

Mandamus  will  not  lie  to  compel  perform- 
ance at  an  unauthorized  time.  Stacy  v.  Ham- 
mond, 96  Ga.  125,  23  S.  EJ.  77;  Bourd  v. 
County  Com'rs,  20  Md.  449 ;  Board  v.  Klein, 
51  Miss.  807;  State  v.  Medbery,  7  Ohio  St 
532. 

The  court  will  refuse  a  mandamus  wher« 
there  has  been  an  unreasonable  delay  in  ap' 
plying  for  It    In  determining  what  will  con- 
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itltnte  such  unreasonable  delay  or  laches  as 
will  defeat  the  right  to  a  mandamus,  regard 
shonld  be  had  to  the  circumstances  Justify- 
ing the  delay,  to  the  nature  of  the  case,  the 
relief  demanded,  and  the  question  of  whether 
the  rights  of  defendants  or  other  persons 
have  been  prejudiced  by  the  delay.  107  La. 
162,  31  South.  662,  McCabe  t.  Police  Board; 
A.  &  B.  Bncy.  of  Law  (2d  Ed.)  vol.  19,  p.  775. 

The  court  may,  in  the  exercise  of  its  dis- 
cretion, deny  an  application  for  mandamus 
made  after  an  unreasonable  delay,  especially 
where  the  delay  has  resulted  prejudicially  to 
the  rights  of  respondents  or  others  interested. 
26  Cyc.  p.  393,  and  note  8;  State  ex  rel. 
Fisher  et  al.  ▼.  Mayor,  etc.  New  Orleans,  121 
Ul  762,  46  South.  798. 

Plaintiff's  Counsel  refer  the  court  to  Dugas 
T.  Town  of  Donaldsonvllle,  83  La.  Ann.  670; 
Funke  y.  Dreyfus  &  Co.,  34  La.  Ann.  86,  44 
Am.  Rep.  413;  State  v.  Knowles,  117  La. 
130,  41  South.  439;  Arkansas  S.  Ry.  Co.  t. 
Wilson,  118  La.  399,  42  South.  976;  and  to 
People  V.  Board,  12  Barb.  (N.  T.)  446,  quoted 
In  TOlume  19,  A.  &  B.  Ency.  of  Law,  p.  756, 
wherein  it  is  declared  that: 

"Where  mandamus  is  songht  to  enforce  a  sub- 
ttantial  right,  as  distinguished  from  correction 
of  mere  errors  in  practice,  delay  not  exceeding 
the  time  allowed  by  the  statute  of  limitations  for 
an  action  for  similar  injuries  ought  not  to  prej- 
ndice  the  application." 

Defendant  pleads  prescription  against  the 
continued  existence  and  enforcement  of  spe- 
cial tax  laws.  We  do  not  think  they  bare 
I^ral  interest  to  raise  such  plea. 

We  think  the  Judgment  appealed  from  is 
correct,  for  several  reasons:  First  The  taxes 
herein  referred  to  have  not  been  transferred 
to  or  assigned  to  the  plalnttfT  company. 

Second.  Mandamus  should  not  issue  when 
there  has  been  an  unreasonable  delay  in  ap- 
plying for  it,  especially  where  the  rights  of 
third  parties  will  be  prejudiced  by  the  delay. 
Third.  When  the  taxpayers  of  a  town  have 
voted  that  all  the  property  in  the  town  shall 
(In  aid  of  the  construction  of  a  railroad)  be 
taxed  during  specified  years  at  five  mills  on 
the    dollar  upon  the  assessments  of   those 
years,  and  the  beneficiary  of  the  taxes  takes 
no  steps  to  compel  the  town  authorities  to 
levy,  assess,  and  collect  the  same  until  years 
after  the  taxes  should  have  been  levied,  as- 
sessed, and  collected,  the  court  will  not  order 
mandamus  to  issue  in  aid  of  the  levying,  as- 
sessing, and  coIlecti<Mi  of  the  taxes. 

For  the  reasons  herein  assigned,  it  is  here- 
by ordered,  adjudged,  and  decreed  that  the 
Judgment  appealed  from  be,  and  the  same  is 
hereby,  afilrmed. 

PROVOSTY,  J.,  concurs  in  the  decree,  and 
solely  on  the  ground  that  the  application  for 
mandamus  comes  too  late. 


(m  Vc  VMS) 
No.  17387. 
STATE  V.  EYAN. 
(Supreme  Court  of  Louisiana.     Feb.  1,  1909.) 

1.  Gbiminal  Law  (|  720*)  —  Aboumeht  of 
Counsel. 

The  remarks  of  the  district  attorney  to  the 
Jury  complained  of  by  the  accused  were  within 
the  limits  of  legitimate  argument. 

[E)d.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  {  720.*] 

2.  Cbiminal  t.AW  d  457»)— Opikiow  Bvidkncb 
— Intoxication. 

Testimony  given  by  the  accused  in  his  own 
behalf  that  at  the  time  he  had  made  certain 
statements  "be  was  drunk  or  under  the  influence 
of  dope"  can  be  disproved  by  the  testimony  of 
"nonexpert"  witnesses. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  S  1046;   Dec  Dig.  I  457.*] 

3.  Obiminai.  Law  (J  829*)  —  Requested  In- 
stbuction  covebed  bt  instbcctions 
Given. 

The  refusal  of  the  district  Judge  to  give  a 
certain  special  charge,  which  he  was  requested 
to  give  to  the  Jury  on  the  ground  that  "several 
paragraphs  of  that  charge  were  contrary  to 
law"  and  because  the  general  charge  covered 
the  law  of  the  case,  was  not  reversible  error. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Ctot.  Dig.  I  2011 ;    Dec.  Dig.  I  820.*] 

4.  Cbiminai,  Law  (J|  913.  972*)— New  Tbial 
—Newly  Discovebbd  Evidence— Motion  in 

ABBE81>— GBOU  N  DB. 

The  application  of  the  accused  for  a  new 
trial  was  not  well  grounded.  The  defendant  was 
indicted  under  section  832,  Rev.  St.,  as  amend- 
ed by  Act  No.  72,  p.  95.  of  the  Acts  of  ISdS, 
charging  him  with  receiving  and  having  money 
that  had  been  feloniously  taken,  stolen,  em- 
bezzled, or  by  false  pretenses  obtained  from  any 
other  person,  knowmg  the  same  to  have  been 
stolen.  The  reason  assigned  for  a  new  trial  was 
that  the  person  from  whom  the  evidence  showed 
defendant  had  received  the  money  had  been  him- 
self tried  on  the  same  charge  as  the  defendant 
before  the  district  court  for  Calcasieu  and  had 
been  acquitted,  and  therefore  defendant  should 
by  reason  of  that  fact  be  also  acquitted.  The 
court  held  that  the  acquittal  of  that  party  di*^ 
not  affect  the  case.  The  parties  were  tried  b€ 
fore  different  juries.  Case  differentiated'  from 
State  V.  Antoine,  42  La.  Ann.  945,  8  South.  029. 
[Ed.  Note. — For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  {  2423;  Dec  Dig.  {i  913. 
972.*] 

(Syllabus  by  the  Court.) 

Appeal  from  Fifteenth  Judicial  District 
Court,  Parish  of  Calcasieu;  Edmund  Dea- 
nis  Miller,  Judge. 

Kaye  Ryan  was  convicted  of  receiving 
stolen  money,  and  he  appeals.    AfiSrmed. 

Mitchell  &  Rosenthal,  for  appellant  Wal- 
ter Guion,  Atty.  Gen.,  and  Joseph  Moore, 
Dist  Atty.  (Leland  Hugh  Moss  and  Ruffln 
Golson  Pleasant,  of  counsel),  for  the  State. 

Statement  of  the  Case. 

NICHOLLS,  J.  The  indictment  In  this 
case  charged  that  Kaye  Ryan  |50,  in  law- 
ful money  of  the  United  States  of  America, 
of  the  value  of  $50  in  said  lawful  money, 
of  the  property  of  George  Look,  then  lately 
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tefor*  feloniously  stolen,  taken,  carried 
away,  he,  the  eald  Kaye  Ryan,  then  and 
there  well  knowliig  said  money  so  to  have 
been  feloniously  stolen,  taken,  and  carried 
away,  did  then  and  there  feloniously  receive, 
conceal,  and  have,  contrary  to  the  form  of 
the  statute  of  the  state  of  Louisiana  In 
such  cases  made  and  provided.  In  contempt 
of  the  authority  of  the  state,  and  against 
thb  peace  and  dignity  of  the  same. 

The  prosecution  in  this  case  was  based 
upon  section  832  of  the  Revised  Statutes  of 
1870,  as  amended  by  Act  No.  72,  p.  95,  of  the 
Acts  of  1896.  As  so  amended  the  section 
reads: 

"Whoever  shall  receive,  have  or  boy  any 
goods,  chattels,  money  or  things  of  value,  that 
shall  have  been  felonionsly  taken,  stolen,  em- 
bezzled or  by  false  pretenses  obtained,  from  any 
other  person,  knowing  the  same  to  have  been 
taken,  stolen,  embezzled  or  by  false  pretenses 
obtained  shall  suffer  imprisonment  with  or  with- 
ont  hard  labor  not  exceeding  two  yeais.  Who- 
ever shall  receive^  harbor,  or  conceal  any  thief 
knowing  him  or  ber  to  be  a  thief,  shall  snSer 
Imprisonment  not  exceeding  one  year." 

Appellant's  complaints  of  error  are  em- 
bodied In  five  bills  of  exceptions.  From  the 
first  bill  it  appears  that  the  state  was  per- 
mitted to  establish  by  several  witnesses 
that  on  the  night  when  he  is  alleged  to  have 
made  certain  denials  to  the  sheriff  he  was 
In  apparent  normal  condition,  and  not,  as  he 
had  testified  to,  that  he  was  drunk  and  un- 
der the  Influence  of  dope  at  the  time  when 
he  made  such  denials,  and  that  counsel  of 
accused  objected  to  the  testimony  of  said 
witnesses  on  the  ground  that  they  were  not 
qualified  either  as  physicians  or  experts,  and 
could  not  testify,  therefore,  as  to  the  mental 
condition  of  the  accused.  The  court  over- 
mled  the  objection,  assigned  as  a  reason 
that  it  was  permissible  to  allow  witnesses, 
even  though  not  experts  or  physicians,  to 
testify  as  to  the  conduct  and  conditions  of 
the  mltid  and  body  of  an  accused  at  the  time 
of  his  arrest  as  well  as  before  an  act;  that 
In  this  case  Ryan  had  made  a  confession, 
which  had  been  admitted  in  evidence.  As  a 
witness  in  his  own  behalf  he  had  testified 
that  he  had  no  recollection  of  having  made 
such  a  confession,  and  that  at  the  time  he 
was  drunk,  or  under  the  influence  of  "dope," 
and  this  testimony  was  to  show  that  his  mind 
was  clear,  and  as  a  matter  pf  fact  that  he 
was  not  drunk  and  had  not  been  "doped." 
That  It  was  a  well-established  rule  that  non- 
expert witnesses  may  testify  as  to  whether 
a  man  is  drunk  or  sober.  From  bill  of  ex- 
ception Na  2,  it  appears  the  district  attor- 
ney in  his  argument  to  the  Jury  stated — 

"that  it  was  common  knowledge  that  in  many 
parts  of  the  country,  particularly  in  New  York, 
there  were  many  criminals,  high  in  social  and 
public  life,  being  tried  and  convicted  of  crime, 
and  that  no  doubt  thousands  of  men  could  be 
produced  to  testify  that  previous  to  that  time 
these  men  bad  spotless  reputations," 

^-to  which  objection  was  made  by  defendant's 
counsel,  on  the  ground  that  these  remarks 
were  lmproi)er  and  calculated  to  bias  and 


prejudice  the  minds  of  jurors  and  affect 
their  verdict  In  a  manner  prejudicial  to  de- 
fendant He  asked  the  court,  therefore,  to 
discharge  the  Jury.  The  court  refused  so  to 
do,  assigning  as  his  reason  that  no  possible 
Injury  could  have  been  suffered  by  the  ac- 
cused on  account  of  the  language  employed 
by  the  district  attorney  in  making  his  Illus- 
tration. Accused  had  offered  evidence  of 
his  previous  good  character,  and  the  district 
attorney  was  arguing  as  to  the  weight  and 
effect  to  be  given  to  proof  of  good  character 
when  met  with  convincing  proof  of  guilt.  The 
court  Instructed  the  Jury  to  disregard  the 
remarks  of  the  district  attorney.  It  did 
this,  not  because  It  thought  the  remarks 
prejudicial,  but  simply  ont  ot  abundance  of 
caution.  > 

From  the  third  bill  of  exception  it  appears 
that  the  court  refused  to  give  the  following 
special  charges  to  the  Jury: 

"(1)  Unless  yon  believe  beyond  a  reasonable 
doubt  that  the  person  from  whom  the  goods  are 
alleged  to  have  been  received  was  the  thief,  it 
is  your  doty  to  acquit 

"(2)  Unless  yon  beliere  beyond  a  reasonable 
doubt  that  the  accused  knew  at  the  time  he  re- 
ceived the  goods  that  the  goods  were  stolen.  It  is 
your  duty  to  acquit 

"(3)  Receiving  goods  from  one  who  bimaeU 
had  guiltily  received  goods  from  the  thief  ia  not 
receiving  stolen  goods. 

"(4)  One  who  receives  goods  though  knowing 
them  to  be  stolen  is  not  guilty  if  his  purpose  is 
to  return  them  to  the  owner,  or  merely  to  de- 
tect a  thief. 

"(5)  In  all  cases,  in  order  for  the  Jury  to  con- 
vict, you  must  be  convinced  beyond  a  reason- 
able doubt  that  the  accused  knew  at  the  time  he 
received  the  goods  that  they  were  stolen,  and 
that  he  knew  that  the  person  from  whom  be 
received  the  goods  was  the  thief." 

The  court  refused  to  give  the  special  char- 
ges because  the  special  charges  contained 
many  paragraphs  which  are  contrary  to  law 
and  cannot  be  sustained  by  sound  reason  or 
authority.  The  Charge  by  the  court  was 
given  orally,  and  was  taken  down  by  a  ste- 
nographer at  the  Instance  of  counsel  for  the 
accused,  and,  although  It  was  perhaps  not  as 
concise  as  If  specially  prepared  in  writing, 
it  was  not  at  all  complained  of,  the  only 
complaint  being  that  the  court  refused  to 
give  the  special  charges. 

BUI  of  exertion  No.  4,  was  taken  to  the 
refusal  of  the  court  to  grant  a  new  trial 
for  the  reason  stated  In  the  application  for 
the  same,  which  was  on  the  ground  of  newly 
discovered  evidence,  and  that  the  Terdlct  of 
the  Jury  was  contrary  to  the  law  and  the 
evidence.  Appellant  alleged  in  that  applica- 
tion that  he  was  tried  and  convicted  on  the 
11th  November,  1908,  on  the  charge  of  receiv- 
ing stolen  money,  knowing  the  same  to  be 
stolen,  and  It  was  proved  and  was  a  conced- 
ed fact  that  the  defendant  received  the  mon- 
ey from  one  Lee  Carrier,  and  that  the  said 
Lee  Carrier  was  subsequently  tried  and 
found  not  guilty;  further,  for  the  reason 
that  the  newly  discovered  evidence  referred 
to  was  as  follows: 

"That  Mrs.  Warren  Lovelace  received  one  of 
the  alleged  stolen  bills  from  either  the  Lake 
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CharlM  Nation*!  Bank  of  Lake  Cbarlw  or  the 
Fint  National  Bank  of  Lake  Charles,  and  that 
the  taid  Mrs.  Lovelace  gave  the  money  to  her 
Bicce,  MlM  Fanny  Lovelace,  who  in  turn  gave 
it  to  Mr.  Arthur  Vatter,'^ho  in  turn  gave  it 
to  Mr.  Fred  McLeod,  who  in  turn  gave  it  to  the 
First  National  Bank  of  Lake  Charles,  president 
of  said  bank  being  Capt  (jleorge  Look,  who  is 
the  same  George  Look  from  whom  the  money 
ia  alleged  to  have  been  stolen,  and  that  the 
cashier  of  the  First  National  Bank  of  Lake 
Charles  asked  the  said  Fred  McLeod  where  he 
obtained  the  said  bill,  and  at  the  same  time 
informed  him  that  the  bill  was  one  of  the  bills 
alleged  to  have  been  stolen  from  Capt  George 
Look  on  the  night  of  September  17,  l£k)8,  noth- 
ing having  been  said  daring  the  trial  of  the  said 
Kaye  Ryan  oonceming  the  said  bill  that  had 
tamed  up  at  the  First  National  Bank  in  the 
manner  aforesaid.  That  Liee  Carrier  was  tried 
before  the  district  court  for  Calcasieu  on  the 
nme  charge  aa  the  defendant  Kaye  Ryan,  and 
the  said  L«e  Carrier  waa  acquitted ;  that  un- 
less the  said  Lee  Carrier  had  stolen  money  in 
his  poasenion,  knowing  the  same  to  be  stolen, 
that  the  aaid  Kaye  Ryan,  the  defendant,  could 
have  bad  knowledge  that  the  said  nxmey  was 
•tolen,  aa  he,  the  said  Kaye  Ryan,  received  the 
•aid  money  that  he  had  in  his  poaaeaaion  from 
die  said  Lae  Carrier." 

The  court  OTermled  the  motion  for  a  new 
trial  because  the  evidence  fully  sustained  the 
Terdlct  The  fact  that  Lee  Carrier  was  not 
convicted  does  not  affect  the  guilt  of  Kaye 
Byan.  A  different  jury  sat  upon  the  case  of 
Eiee  Carrier  from  that  that  sat  on  the  case  of 
Byan.  It  happens  sometimes  that  the  Jnry 
fttlls  to  appreciate  the  probative  force  and 
effect  of  evidence,  and  the  case  of  Lee  Car- 
rier is  one  in  point.  The  case  against  Kaye 
Ryan  and  Lee  Carrier  depended  largely  upon 
circumstantial  evidence,  and,  while  it  is  time 
that  the  evidence  tended  to  show  that  the 
stolen  property  found  in  the  possession  of 
Kaye  Ryan  had  come  from  Lee  Carrier  and 
that  Lee  Carrier  was  acquitted,  that  Is  no 
reason  why  Kaye  Ryan  cannot  be  held  where 
the  case  is  fully  made  out  as  to  him.  As  re- 
gards the  newly  discovered  evidence,  the 
statement  In  the  application  for  a  new  trial 
is  substantially  correct  as  to  the  transmission 
of  the  bill  found  to  the  several  parties  men- 
tioned, and  Mr.  McLeod  was  not  absolutely 
certain  aa  to  what  Mr.  North,  the  cashier, 
la  positive — ^that  he  did  not  say  that  the  bill 
In  question  was  one  of  the  stolen  bills.  Four 
^0  bills,  together  with  other  money,  had 
been  stolen  from  Capt  George  Look.  Two  of 
them  were  traced  into  the  possession  of  Lee 
Carrier,  and  he  had  turned  one  of  these  two 
bills  over  to  the  accused.  Two  other  bills 
were  never  found,  and  the  alleged  newly  dis- 
covered evidence  relates  to  these  two  missing 
bills.  The  McLeod  incident  is  at  a  period 
■ome  time  after  the  arrest  of  both  accused 
parties.  The  four  $50  bills  stolen  were  gold 
certificates.  Mr.  North,  npon  receiving  the 
$50  blU  from  Mr.  McLeod,  asked  one  of  the 
tellers,  in  the  presence  of  Mr.  McLeod,  to 
give  him  (Mr.  North)  the  numbers  of  the 
four  stolen  bills,  at  the  time  telling  Mr.  Mc- 
Leod why  he  (North)  was  doing  sa  The 
nnmber  of  this  bill  however  proved  to  be 
entirely  different.  To  this  Mr.  North  swore 
poMltlTely,  but  even  If  this  bill  had  been  one 


of  the  Look  notes  that  would  not  relieve 
Kaye  Ryan  of  having  in  his  iwssesslon  one 
of  the  stolen  bills,  knowing  It  to  be  stolen 
property,  and  with  the  intent  to  deprive  the 
owner  of  the  same. 

Opinion. 

Bill  of  exception  No.  6  was  reserved  to  -the 
refusal  by  the  trial  Judge  to  grant  a  motion 
In  arrest  of  judgment  As  the  matters  whI<A 
were  urged  in  support  of  that  motion  were 
not  apparent  on  the  face  of  the  record,  but 
required  the  introduction  of  evidence  to  es- 
tablish them,  it  is  unnecessary  to  discuss  the 
bill.  Motions  of  that  character  must  be 
based  upon  matters  apparent  on  the  face  of 
the  record. 

Bill  No.  L  There  waa  no  error  committed 
by  the  trial  judge  In  permitting  a  nonexpert 
witness  to  testify  that  the  defendant  was  not 
"drunk"  or  "under  the  influence  of  dope," 
as  be  had  testified  he  was. 

Jones  on  Evidence,  vol.  2,  |  862;  Hennen's 
Digest,  Title  "Evidence,"  subd.  16,  p.  669; 
State  v.  Marceaux,  SO  La.  Ann.  1142, 24  South. 
611;  State  V.  Lyons,  113  La.  Ann.  973,  87 
South.  890;  Encyclopedia  of  Pleading  & 
PracUce,  vol.  8.  pp.  745,  746;  State  v.  Smith, 
106  La.  Ann.  36,  30  South.  24S;  State  v. 
Brown,  111  La.  Ann.  170,  35  South.  501. 

Bill  No.  2.  The  district  attorney  in  his 
remarks  to  the  jury  did  not  pass  beyond  the 
limit  of  legitimate  arguments.  Defendant 
had  no  ground  of  complaint  State  v.  Thomp- 
son, 109  La.  Ann.  296,  33  South.  820;  State 
V.  Forbes,  111  La.  Ann.  473,  35  South.  710; 
State  V.  Thomas,  HI  La.  Ann.  804,  35  South. 
914;  State  v.  FeazeU.  116  La.  Ann.  264,  40 
South.  698. 

Bill  No.  3.  The  general  charge  of  the  judge> 
covered  the  law  of  the  case.  He  would  not 
have  been  called  upon  to  give  an  additional 
charge  even  had  It  been  correct.  Marr's 
Crim.  Jurlsp.  p.  790.  The  trial  judge's  rea- 
son for  refusing  to  give  the  special  charge 
which  was  requested  warranted  his  ruling. 

Bill  No.  4.  We  find  no  reversible  error  in 
the  refusal  of  the  court  to  grant  a  new  trial. 
The  fact  that  Lee  Carrier  from  whom  the  de- 
fendant Ryan  received  the  stolen  money  was 
acquitted  (for  aught  we  know,  on  different 
evidence)  would  famish  no  reason  why  the 
defendant,  who  was  convicted,  as  the  trial 
judge  declares,  on  foil  evidence  of  his  guilt 
under  the  statute,  should  be  granted  a  new 
trial.  The  statute  under  which  the  present 
defendant  was  found  guilty  is  different  in  itF 
terms  from  that  in  the  case  of  State  v.  An- 
toine,  42  La.  Ann.  945,  8  South.  529.  The 
accused  and  Carrier  were  tried  under  dis- 
tinct indictments  by  different  juries.  Marr's 
Crlm.  Jnrlsp.  p.  207,  f  126:  Murray  v.  Pont- 
cbartrain  R.  Co.,  31  La.  Ann.  491. 

Bill  No.  5.  We  have  already  said  that  the 
motion  in  arrest  was  properly  refused,  as  it 
was  based  on  reasons  not  apparent  on  ths 
face  of  the  record. 

We  find  no  ground  for  reversing  the  judg- 
ment   It  is  therefore  affirmed. 
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(169  Ala.  340) 

REACH  V.  QUINN. 
(Snpreme  Court  of  Alabama.     Jan.  19,  1909.) 

1.  Appeal  and  Ebbob  (S   680»)  —  Recobd  — 
QuEsnoRB  Pbesentkd— RxnoRO  or  Dekob- 

RBB. 

Where  a  minute  entry  recites  that  a  de- 
mnrrer  to  a  count  as  amended  was  sustained, 
but  the  record  does  not  show  what  the  amend- 
ment was,  the  court's  action  cannot  be  reviewed. 
[Bid.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent.  IMg.  |  2882;   Dec  Dig.  {  680.*] 

2.  Malicious  PBoeEcurioN  (|  48*)— Aciiohb 

— SDITICIKNCT   of   COUPI.AINT. 

A  count  in  a  complaint  STcrring  that  de- 
fendant maliciously  and  without  probable  cause 
made  an  affidavit  against  plaintiff  on  a  charge 
of  refusing  to  work  the  public  road,  as  a  proxi- 
mate result  of  which  plaintiff  was  arrested  and 
required  to  give  bond,  and  that  the  charge  had 
been  judicially  investigated  and  plaintiff  dis- 
charged, is  insufficient  as  a  count  in  case  for 
malicious  prosecution,  because  of  its  omission 
to  aver  the  issuance  of  process. 

[Ed.  Note. — For  other  cases,  see  Malicious 
Prosecution,  Cent.  Dig.  |  93;   Dec  Dig.  i  48.*] 

8.  False   Imfbisonment   ({  20*)— Actions— 

Sufficiency  of  Couplaint. 

The  count  is  insufficient  as  a  connt  in  tres- 
pass for  false  imprisonment,  because  it  fails  to 
aver  that  defendant  arrested  and  imprisoned 
plaintiff,  or  caused  him  to  b«  arrested  and  im- 
prisoned. 

[E!d.  Note.— For  other  cases,  see  False  Impris- 
onment, Cent.  Dig.  }  86 ;   Dec.  Dig.  |  20.*] 

4.  Cbiminal  Law   (J   218»V— Wabbant— Sio- 

NATUBE  OF  MaOISTBATE— STATUTOBT  PBOVI- 
fllONS. 

Under  Or.  Code  1896,  |  5208,  providing  that 
a  warrant  must  be  signed  by  the  magistrate  with 
bis  name  and  initials  of  office,  or  the  same  must 
in  some  way  appear  from  the  warrant,  a  war- 
rant issued  by  a  justice  of  the  jieace,  but  signed 
by  him  as  an  individual,  and  not  in  anj  official 
character  or  with  the  initials  of  his  office, 
which  nowhere  appean  thereon,  was  invalid. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  448;  Dec  Dig.  {  218.*] 

B.  Evidence  (f  ^*)— Judicial  Nones— Jus- 
tices OF  THE  Peace. 

While  a  court  will  take  judicial  notice  of 
who  are  Justices  of  the  peace,  where  a  warrant 
ia  signed  with  the  name  of  a  justice  of  the  peace, 
but  as  an  individual,  without  his  initials  of  of- 
fice, the  court  cannot  take  judicial  notice  that 
the  signature  is  that  of  a  justice  of  the  peace, 
since  it  cannot  judicially  know  that  there  is  but 
one  person  by  that  name. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  {  71;  Dec  Dig.  S  49.*] 

6.  Evidence  (J  415*)- Pabol  Evidence  — 
Adding  to  Tebms  of  Wbitten  Instbument. 
As  the  warrant  should  be  valid  on  its  face 
to  justify  an  officer  in  serving  it,  it  could  not  be 
aided  as  to  its  validity  by  inrol  evidence  that 
the  person  who  signed  it  was  a  justice  of  the 
peace 

[E}d.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  S  18C3;   Dec  Dig.  |  415.*] 

Appeal  from  Clrctiit  Court,  Bibb  Coanty; 
B.  M.  Miller,  Judge. 

Action  by  W.  L.  Reach  against  Oliver  J. 
Quinn.  From  the  judgment,  botb  parties  ap- 
peal.   Affirmed. 

The  fifth  count  was  as  follows:  "Plaintiff 
claims  of  defendant  said  sum  of  $500  as  dam- 
ages, for  that  said  defendant  maliciously 
and  without  probable  cause  therefor  made 


an  afUdavit  against  plaintiff  on  a  charge  of 
refusing  to  work  the  public  road,  and  as  the 
proximate  result  of  the  making  of  such  af- 
fidavit the  plaintiff  was  arrested,  as  the  de> 
fendant  Intended  he  should  be,  and  required 
to  give  bond  for  his  appearance  for  trial  up- 
on said  charge  before  J.  W.  Jones,  Justice  of 
the  peace  of  beat  11,  Bibb  county,  Ala.; 
and  plaintiff  avers  that  such  charge  had  been 
Judicially  investigated  and  determined,  and 
plaintiff  herein  discharged.  And  plaintiff 
avers  that  by  reason  of  such  prosecution  the 
plaintiff  lost  one  day's  work,  of  the  reasonable 
value  of  $6,  for  which  ha  specially  sues." 
The  demurrers  raised  the  question  decided 
in  the  opinion. 

Lavender  &  Thompson,  for  appellant  Dan- 
iel Collier  and  John  T.  Ellison,  for  appellee. 

DOWDELL,  J.  The  first  assignment  of  er- 
ror goes  to  the  ruling  of  the  court  below  in 
sustaining  a  demurrer  to  the  fourth  count 
as  amended.  The  minute  entry  recites  that 
the  demurrer  to  the  fourth  count  as  amended 
is  sustained,  but  It  nowhere  appears  from  the 
record  in  what  the  amendment  to  the  fourth 
count  consisted.  In  this  state  of  the  record, 
not  knowing  in  what  the  amendment  con- 
sisted, we  cannot  review  the  court's  action. 

The  fifth  count,  whether  intended  as  a 
count  in  case  for  a  malicious  prosecution  or 
as  a  count  in  trespass  for  false  imprisonment, 
was  in  either  aspect  faulty,  and  subject  to 
the  demurrer  interposed.  As  a  count  in  case 
for  malicious  prosecution.  It  is  faulty  omit- 
ting to  aver  the  issuance  of  process.  Davis 
T.  Sanders,  133  Ala.  275,  32  South.  499,  and 
authorities  there  cited.  As  a  count  in  tres- 
pass for  false  imprisonment.  It  fails  to  aver 
that  the  defendant  arrested  and  imprisoned, 
or  caused  to  be  arrested  and  imprisoned,  the 
plaintiff.  Manifestly  it  was  intended  by  the 
pleader  as  a  count  In  case  for  malicious  pros- 
ecution, since  It  contains  all  of  the  necessary 
averments  of  such  a  complaint  (form  20, 
Code  1896,  p.  947,  c  91),  except  the  averment 
of  the  issuance  of  the  warrant 

There  was  no  error  In  excluding  the  war- 
rant offered  in  evidence.  Section  5208  of  the 
Criminal  Code  of  1896,  in  reference  to  war- 
rants, provides,  among  other  things:  "And 
the  warrant  must  be  signed  by  the  magis- 
trate, with  his  name  and  initials  of  office,  or 
the  same  must  in  some  way  appear  from  the 
warrant."  The  statute  in  the  latter  clause 
of  the  foregoing  extract  seems  to  emphasize 
the  requirement  as  to  the  signature  of  the 
officer  and  the  initials  of  his  office  appearing 
on  the  warrant  In  order  to  give  It  validity. 
The  warrant  offered  in  evidence  was  signed 
by  "J.  W.  Jones"  as  an  individual,  and  not 
In  any  official  character,  or  with  the  initials 
of  his  office,  and  this  nowhere  appeared  on 
the  warrant  It  is  no  answer  in  such  case 
to  say  that  the  courts  Judicially  know  who 
are  Justices  of  the  peace.  This  would  be 
true  if  J.  W.  Jones  had  signed  the  warrant 
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Id  hl8  official  character,  by  designating  him- 
■elf  aa  such  officer  by  the  Initials  of  bis  of- 
flce;  or  letting  that  fact  somewhere  appear 
on  tbe  warrant  We  cannot  judicially  know 
that  there  la  bnt  one  J.  W.  Jones,  and  bence 
when  J.  W.  Jones  signs  a  paper  as  an  In- 
dividual, without  more,  we  cannot  judicially 
know  that  be  Is  a  particular  officer.  We  do 
Dot  think  that  the  paper  can  be  aided  as  to 
its  ralidity  by  parol  eTidence  of  tbe  fact 
that  tbe  J.  W.  Jones  who  signed  it  was  a 
justice  of  tbe  peace.  The  warrant  should  be 
ralid  on  Its  face  to  Justify  tbe  officer  In  ex- 
ecatlng  It  In  this  connection,  see  Oates  r. 
Bollock,  136  Ala.  537,  33  South.  835,  96  Am. 
St  Hep.  88. 

We  find  no  reversible  error  in  the  record, 
and  tbe  judgment  appealed  from  will  be  af- 
firmed. 

Affirmed. 

SIMPSON,  ANDERSON,  and  McCLEL- 
LAN,  JJ.,  concur. 

(U8  Ala.  2!4) 

SMALL  et  al.  v.  HOCKINSMITH  et  al. 

(Sapreme  Court  of  Alabama.     Dec   18,  1908. 
Rehearing  Denied  Feb.  6,  1909.) 

t  Wills  (§  740*)— Cowtingewt  Remainders 
— Convey  AHCE. 

Where  a  will  devised  land  to  one  for  life, 
with  remainder  to  two  others,  tbe  interests  in  re- 
mainder to  be  devested  on  the  death  of  a  re- 
maindennan  witboat  issue  pending  the  life  es- 
tate, and  such  devested  interest  to  pass  to  the 
(orviving  remaindermen,  a  conveyance  by  one 
•f  the  remaindennen  to  tbe  life  tenant  passed 
DO  title,  since  the  interest  of  the  grantor  was 
contingent  on  her  surviving  the  life  tenant 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  U  1888,  1890,  1881;   Dec  Dig.  |  740.*] 

i  TSIJSTB  (I   105*)— CREATIOW— CONSTBUCnVE 

TBosre— Conversion  of  Property. 
Where  a  life  tenant  of  personalty  took  po^ 
session  of  the  property  and  invested  it  in  real- 
ty, she  became  at  least  a  gaasi  trustee  for  the 
lemaindermen  as  to  the  sum  invested,  and  could 
not  destroy  their  rights  in  the  corpus  of  the 
tnut  estate  not  consumed  in  the  using. 

[Dd.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  I  156:   Dec  Dig.  f  105.*] 

&  Trusts  (|  350*) — Pollowino  Trust  Prop- 
erty—Rights  OF  Remaindermen — Conver- 
sion BY  Lite  Tenant. 

Where  a  life  tenant  took  possession  of  the 
personal  estate  and  invested  ft  in  realty,  and 
thns  rendered  herself  a  trustee  for  the  remain- 
dermen, the  remaindermen  could  elect  to  take 
the  realty,  with  any  enhanced  value,  in  lieu  of 
the  funds  invested  therein,  if  the  rights  of  in- 
nocent purchasers  for  value  did  not  intervene. 

[Bd.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  H  51&-517;   Dec  Dig.  |  SSa*] 

4.  TRuars  (|  365*)— Following  Trust  Prop- 
erty— Action  by  Remaindermen— Laches 
AND  Limitations. 

In  order  to  bar  a  remainderman  from  main- 
taining a  bill  to  enforce  her  election  to  take 
realty,  where  the  life  tenant,  who  was  also  ez- 
ecntriz  of  the  estate,  invested  the  corpus  of  the 
estate  in  realty  without  making  any  settlement 
and  thus  stood  In  tbe  position  of  trustee  to  the 
remaip.derman,  acquiescence  for  the  prescriptive 
period  of  20  years  after  the  conversion  must  be 


shown ;  the  statute  of  limitations  not  applying 
to  parties  so  relatloned. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  tS  571-573;    Dec  Dig.  |  365.*] 

5.  Trusts  (5  365*)— Following  Trust  Prop- 
erty—Actions BY  Remaindermen— Laches. 

Where  the  life  tenant  in  personalty,  after 
investing  the  funds  in  realty,  recognized  the 
tnut  character  of  the  land  in  favor  of  the  re- 
maindermen, she  could  not  assert  their  acquies- 
cence in  the  purchase  for  a  long  iieriod,  though 
short  of  20  years,  so  as  to  bar  the  remaindermen 
from  maintaining  a  bill  to  enforce  her  election 
to  take  the  realfar  in  lien  of  the  funds  invested 
therein,  and  the  life  tenant's  heirs  and  devisees 
stand  In  the  same  jiosition. 

[EM.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  il  S71-573;   Dec  Dig.  i  365.*] 

6.  ElXECUTORS   AND   ADMINISTRATORS    (|   224*) 
—  PRESENTATION      OF     CLAIMS  —  EqUITABUB 

Claims— Necessity. 

Where  the  life  tenant  of  personalty  lavest- 
ed  it  in  realty,  so  as  to  become  a  trustee  of  the 
realty  for  the  remaindermen,  the  statute  of  non- 
claim,  relating  to  the  presentation  of  claims 
against  an  estate  to  the  administrator,  would 
not  apply  to  bar  an  action  by  the  remaindermen 
to  enforce  their  equity  in  the  lands ;  their  right 
not  being  a  money  demand. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  {  780 ;  Dec  Dig. 

Appeal  from  city  Oonrt  of  Montgomery; 

A.  D.  Sayre,  Judge. 

Bill  by  Mary  L.  Hockinsmltb  and  others 
against  William  H.  Small,  individually  and 
as  administrator  of  Sarah  M.  Cooner,  deceas- 
ed, and  others.  From  a  decree  overruling 
demnrrers  to  tbe  bill  and  adjudging  pleas 
thereto  Insufficient,  defendants  appeaL  Af- 
firmed. 

Arrington  &  Houghton,  for  appellants. 
Gnnter  &  Qunter  and  C.  P.  Mclntyre,  for  ap- 
pellees. 

McCLBLLAN,  J.  R.  H.  Cooner  by  his 
last  will  and  tetitament  created  la  bis  estate 
a  life  estate  in  his  surviving  widow,  and  re- 
mainder in  Mary  L.  Hockinsmltb  and  Mary 

B.  Le  Sage,  subject  to  divestiture  by  tbe 
death,  pending  the  life  estate,  ot  one  of  such 
remaindermen  without  issue,  and  tbe  Inves- 
tltnre,  under  that  condition,  of  tbe  remainder 
In  the  survivor  of  such  remaindermen.  The 
life  tenant,  Mrs.  Cooner,  in  1889  became,  it 
appears,  the  grantee  of  all  tbe  interest  of 
Mary  £!.  Le  Sage  In  the  estate  of  R.  H.  Coon- 
er. In  order  that  any  interest  of  Mary  E. 
Le  Sage  should  have  passed  to  Mrs.  Cooner 
by  that  conveyance,  Mary  B.  Le  Sage  must 
have  survived  Mrs.  Cooner,  who  died  in  May, 
1906.  If  Mary  El.  Le  Sage  died  without  issue 
before  Mrs.  Cooner  died,  tbe  remainder  de- 
vised to  her  was  divested,  and  passed  to  Mrs. 
Hockinsmltb,  tbe  original  complainant;  tbe 
conveyance  to  Mrs.  Cooner  l>elng  vain  in  the 
transmission  of  an  interest  or  estate  in  the 
property.  But,  If  Mary  E  Le  Sage  survived 
Mrs.  Cooner,  tbe  remainder  of  Mary  Le  Sage 
became  indefeasible,  and  passed  to  Mrs.  Coon- 
er, and  was  devised  by  her  to  the  cross-com- 
plainant    As  these  considerations  indicate. 
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the  rontroUIug  iDQulry  la  when  Marr  £>■  Le  ' 
Base  dtaL  If  Bbe  Is  la  fact  dead,  aa  the  orig- ' 
Inul  bill  aJlegea,  whlcli  allet-atlon  la  denied, 
by  tha  crosB-bill.     Such  was  die  view  or  the 
court  below,  and  we  approve  It 

The  original  bill  procceils  oo  the  Idea  that 
Mary  B.  Le  Sage  died  without  Issue  pendlDg 
the  life  estate,  uDd  hence  the  conreyance  to 
Mrs.  Oooner  carried  no  Intcrt-st  or  estate  of 
Mary  E.  I-o  Sage.  If  no,  the  blll'a  theory 
that  Mrs,  Iloeklusmlth  became  entitled,  as 
the  survivor,  to  the  defeated  remainder  of 
Mary  G.  Le  Sage,  and  the  devise  of  Mrs. 
Cooaer  to  Russell  Coooer  Hocltinsmlth,  the 
croas-complalnant,  was  a  nullity,  and  the 
original  complainant  could  follow  the  con- 
verted (by  the  life  tenant)  substance  of  the 
remainder  and  establish  a  trust  therein,  must 
be  eustalned.  The  crosa-bni,  predicated  upon 
the  theory  that  the  renin tnder  of  Mary  B. 
t*  Sage  became  Indefeasible  by  her  survival 
of  the  life  tenant,  Mrs,  CJooner,  and  lience 
passed  to  Mrs.  Cooner  the  lie  SaE«  remainder, 
under  the  conveyance  executed  In  iSSfl  to 
Mra.  Cooner,  thus  clothing  Mrs.  Cooner  with 
the  estate  devised  to  Russell  Cooner  nockln- 
■mlth,  the  cross-complainant.  Is  likewise,  on 
those  Condi tlona,  sound;  and  we  affirm  that 
conclnsloa  of  the  city  court. 

Necessarily,  neither  the  original  nor  cross 
bill  la,  on  Its  face,  without  equity,  nor  are 
they  subject  to  the  demurrers  Interposed. 

From  the  original  bill  It  appears  that  the 
personal  assets  of  the  estate  of  E.  H.  Oooner 
were  taken  possession  of  by  the  life  tenant 
BB  such  and  that  she  Invested  those  assets  In 
realty.  This  created  a  resulting,  not  a  con- 
structive, trust  tn  the  realty  so  purchased.  In 
favor  of  the  reran  liiderinen.  The  life  tenant 
was  powerless  to  destroy,  by  any  act  of 
hers,  the  rights  of  the  cestuls  que  trust  to 
the  corpus,  not  consumed  In  the  using,  of  the 
trust  estate,  and  the  investment  of  It  In  real- 
ty clothed  the  remaindermen  with  the  right 
to  elect  to  take  the  realtv,  whether  enhanced 
In  value  or  not  since  the  purchase,  tn  lieu 
«f  the  funds  so  Invested,  provided  the  rights 
of  Innocent  purchasers  for  value  and  with- 
out notice  have  not  Intervened. 
Ctalr,  11  Wall.  217,  236,  20  L 
Perry  on  lYusta,  (  l27-«;  Thufr 
fil  Ala.  MO,  34S;  Tllford  r.  ? 
120. 

In  the  original  bill,  after  i 
version  by  Mrs.  Cooner  of  tw 
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purchases — "< 
ed  in 
«d  UDtU 


acQuIcaced  in  the  condition  of  such  title,  il^  ^ 

the  ownership  and  control  of  such  lande,    ^  - 
to   the  tiling  of   the  bill    (Februnry,    X'.<       ~ 
Wherefore,  it  is  averred,  the  complainai 
barred  in  the  premises,  first,  by  the  Btj 
of  limitations  of  10  years;  second,  by   1: 
and  staleness  of  her  deaiimd.     It  la   ai 
In  the  bin  Uiat  Mrs.  Cooner,  esccutor  • 
will  of  R.  H.  Coooer,  deceased,  never  __  _     - 
any  tnventorj'  of  the  estate  of  B,  H.  d 
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administration  of  that  estate,  and 

the  tlnse  of  the  death  of  R,  U,  Coon* 
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knowledge  of  the  trust  for  them  la  ' 

of  Sarah  M.  Cooner. 

Bass  V.   Basa,  88  Ala.  408,   7   S 
would  be  a  decision  In  immediate 
for  at  least  two  facts,  absent  U    '  ' 
and  present  in  this,  vie,:     First,    ->  la  j^. 
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the  conversion,   by    Inra**  .T^*^ 
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so  converted  ;  secotid,  tbatr  tl;  *r,      ^^itf  /  '.r 
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jelremarked.  to  the  presence 
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petit  larceny  may  be  sustained  under  a  com- 
plaint charging  snch  an  offense,  though  the  proof 
shows  that  the  value  of  the  property  stolen  is 
sufficient  to  make  the  offense  grand  larceny. 

[E)d.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  I  823;  Dec.  Dig. 
S  192.*) 

Appeal  from  Law  and  Equity  Court,  Lee 
County ;  A.  E.  Bamett,  Judge. 

Joe  Will  Bryant  was  conTlcted  of  petit  lar- 
ceny, and  be  appeals.    Affirmed. 

B.  T.  Phillips,  for  appellant  Alexander 
M.  Garber,  At^.  Gen.,  for  tbe  State. 

McCLELLAN,  J.  On  February  20,  1906,  a 
warrant  was  regularly  issued,  on  affidavit 
charging  defendant  with  petit  larceny,  out  of 
the  county  court  of  Lee  county,  and  was,  of 
course,  returnable  thereto.  It  was  executed 
on  March  8,  1908.  On  July  1,  1907,  the  Lee 
comity  law  and  equity  court  came  into  legal 
existence.  Acts  Reg.  Sess.  1907,  p.  263.  By 
act  approved  February  28,  1907  (Loc.  Acts 
1907,  p.  289),  the  county  court  of  Lee  county 
was  abolished,  and  it  was  provided  that  "all 
cases  pending  in  said  county  court  of  Lee 
county  are  hereby  transferred  to  the  Lee 
county  court  of  law  and  equity."  The  denial 
of  Jurisdiction  of  the  law  and  equity  court  to 
try  this  defendant  Is  predicated  upon  the 
idea  that  the  transfer  of  pending  canses 
thereto  did  not  embrace  prosecutions  Insti- 
tuted In  the  county  court,  process  in  connec- 
tion with  which  bad  not  been  executed.  The 
word  "pending"  cannot  be  given  the  restrict- 
ed meaning  ascribed  to  it  by  the  appellant. 
The  intended  meaning  of  the  term  "pending" 
was  that  all  undecided  cases  in  the  county 
court  should  pass  to  the  law  and  equity 
court  That  is  the  common  acceptation  of  it, 
as  here  employed.  The  prosecution  of  of- 
fenders the  statute  (Code  1896,  I  5074)  pro- 
vides "may  be  commenced,  within  the  mean- 
ing of  this  chapter,  by  finding  an  indictment, 
the  Issuing  of  a  warrant  or  by  binding  over 
the  ofCender."  As  Indicated,  such  commence- 
ment of  the  prosecution  stops  the  running  of 
the  statutes  of  limitation  in  the  premises,  and 
manifestly  invokes  the  Jurisdiction  of  the 
court  of  the  subject-matter,  the  offense,  not- 
withstanding Jurisdiction  of  the  person  is  not 
obtained  by  service  of  the  writ  And  we 
know  of  no  statute  compelling  the  return 
within  any  period  of  the  unserved  writ. 
Clearly  a  prosecution  circumstanced  as  this 
one  was  was  in  suspense  in  the  county  court, 
was  undetermined  there,  and  was  subject  to 
the  provision  for  transfer  of  all  pending 
cases  to  the  law  and  equity  court.  Any  other 
construction  of  the  act  would,  in  effect,  de- 
clare its  intention  to  have  been  to  nullify 
prosecutions  in  which  a  fleeing  defendant 
had  not  been  arrested.  No  such  premium  on 
flight  la  created  by  the  act 

Section  8  of  the  act  creating  the  law  and 
equity  court  requires  the  trial  of  misdemean- 
ors "returned  by  Justices  of  the  peace,  or 
appeals  from  Justices  or  other  courts,"  to  be 


"tried  upon  complaint  of  the  solicitor."  Thl» 
case,  transferred  by  the  act  abolishing  the 
county  court,  does  not  belong  to  either  of  the 
classes  enumerated  or  stated  in  section  8; 
and  hence  the  solicitor  was  not  required  to 
file  a  complaint 

The  proof  on  the  trial  showed  without  con- 
flict that  the  property  lost  by  Thornton  was 
$10  or  $12  In  money.  Under  the  larceny 
statute  the  taking  of  property  of  that  valae 
is  grand  larceny.  The  defendant  Insists  that 
he  could  not,  under  this  state  of  proof,  be 
convicted  of  petit  larceny  as  charged  in  the 
affidavit  The  contention  cannot  be  sustained 
aa  the  statute  now  standa  The  result  would 
have  probably  been  different,  had  the  stat- 
ute been  as  in  the  Code  of  1886.  See  Stone'* 
Case,  116  Ala.  121,  22  South.  27tSw  But  Code 
1896,  H  6049,  60S0  wrought  such  a  change 
as  that  a  conviction  of  petit  larceny  could 
be  had  under  a  charge  of  grand  larceny,  thus 
eliminating  the  indivisible  effect,  in  respect 
of  these  crimes,  as  upon  the  statute.  Code 
1886,  I  3786;  Storr's  Case,  129  Ala.  101.  29 
South.  77a 

Such  being  the  case,  the  conviction  of  the  de- 
fendant of  petit  larceny  under  the  later  stat- 
,ute  (Code  1896),  notwithstanding  the  proof 
showed  a  value  sufficient  to  make  the  offense 
larceny,  affected  to  bar  a  prosecution  for 
grand  larceny  for  the  same  act  In  conse- 
quence, the  defendant  la  unharmed  by,  and 
cannot  complain  of,  a  conviction  of  a  lesser 
grade  of  offense  than  that  the  value  taken 
would  have  sustained.  The  testimony  tended 
to  show  that  Thornton,  whose  money  was  aU 
Icged  to  have  been  taken  by  defendant,  told 
defendant  that  he  had  found  out  who  got  his 
money,  and  the  further  testimony  tending  to 
show  that  defendant  left  defendant's  wagon 
and  disappeared  was  clearly  admissible.  In 
connection  with  other  testimony  tending  to 
show  flight  and  as  evidencing  a  nonlnnocent 
motive  for  such  flight,  if  the  Jury  so  contem- 
plated his  sudden  departure. 

The  affirmative  charge  for  defendant  was 
well  refused.  The  question  of  defendant's 
guilt  was  for  the  Jury.  The  trial  was  with- 
out prejudicial  error,  and  the  Judgment  is 
affirmed. 

Affirmed, 

TTSON,  C  J.,  and  DOWDELL  and  AN- 
DERSON, JJ.,  concur. 

068  Ala.  4S6) 
K.  B.  KOOSA  &  CO.  T.  WARTBN. 
(Supreme  Court  of  Alabama.    Jan.  14,  1909.) 

1.  Tbial  (S  114*)— Rbuabk  or  CotTNSEi.. 

The  statement  of  counsel,  at  the  trial  on 
execution  of  the  writ  of  inquiry  to  assess  dam- 
ages on  a  default  judgment,  that  this  was  an 
unusual  case,  was  true,  and  could  do  no  Injury. 
['EH.  Note.— For  other  cases,  see  Trial,  Dec 
Dig.  {  114.»] 

2.  LANDL0B0AIfDTEHAKT(il69*)— IRJXTXTTO 

GoiiUS— UAMAOES. 

The  measure  of  damages  for  injury  to  goods 
of  a  tenant  from  water  through  negligence  of 


*For  othar 


see  same  topic  and  lecUon  NUMBER  In  Dec.  *  Am.  Dlgi.  1907  to  date,  A  Reporter  Indezc 
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the  landlord  la  Uie  difference  between  the  mailcet 
Tmloe  of  the  gooda  Jaat  before  and  Jtiat  after  the 
flooding. 

[E]d.  Note.— For  other  eaaea,  aee  Landlord  and 
Ttoant,  Gent  Dig.  |  666 ;  Dee.  Dig.  |  1G9.*] 

&  Li&jfDixjBD  AND  Tenant  (f  169*)— AonoHS 

FOB  iNJUsns— Btidencc. 

Testimony  sought  by  the  question  to  a  qoal- 
illed  witness,  "State  in  bulk  the  reasonable 
market  value  of  the  injured  ^oods  prior  to  their 
injury,"  is  competent,  material,  and  relevant  on 
the  issue  of  damages  to  goods  of  a  tenant  from 
water  escaping  through  negligence  of  the  land- 
lord. 

[Bd.  Note. — For  other  casea,  see  Landlord  and 
Tenant,  Dec.  Dig.  |  169.*] 

4  Appxai.  and  Bbrob  (|  232*)— Soopb  or  IU> 
VIEW — Objections  Made  Below. 

No  other  f^ronnd  of  objection  to  evidence 

than  that  specifically  made  in  the  objection  to 

the  qnestion  to  witness,  which  waa  overruled, 

can  be  considered  on  appeal. 
tBH.  Note.— For  other  cases,  see  Appeal  and 

Error,  Oent  Dig.  |  1430;   Dec.  Dig.  S  232.*] 

6.  Evidenox  (I  472*)  — Opinions— iHTADiwo 
Pbovtncb  of  Jubt. 

The  qnestion  of  Injury  not  being  involved, 
bnt  having  been  adjudicated  against  defendant 
by  the  default  Jndnnent,  the  question,  on  pro- 
ceedings to  assess  damages,  "State  in  bulk  the 
reasonable  market  value  of  the  injured  goods 

Srior  to  their  injury,"  does  not  invade  the  prov- 
ice  of  the  jury. 

[Bd.  Note.— For  other  cases,  see  ESvldence, 
Cent  Dig.  I  2187;  Dec.  Dig.  |  47Z*] 

9.  Tbiai.  (i  307*)  —  Takino  DEPOBiTioir  to 

Jubt  Room. 

It  Is  in  the  discretion  of  the  court  to  refuse 
to  allow  depositlona  to  be  taken  out  by  the 
Jury. 

[Dd.  Note.— For  other  cases,  see  Trial,  Cent 
Kg.  II  732-737;   Dec.  Dig.  |  307.*] 

T.  Tbiai,  (|  807*)-^TAKiNa  Memobandux  to 

Jubt  Roou. 

The  jury  should  have  been  allowed  to  take 
oat  an  itemized  list,  admitted  In  evidence  as  an 
•zhiblt  to  a  deposition,  of  the  reasonable  values 
before  and  after  their  injury  of  42  items  of 
goods. 

[Bd.  Note.— For  other  eases,  see  Trial,  Cent 
IMg.  H  732-737;   Dec.  Dig.  I  807.*] 

&  Tbiai.  (i  246*)— Instbuctionb. 

A  charge,  being  at  most  only  misleading  In 
It*  first  sentence,  can  be  remedied  by  an  ex- 
planatory charge. 

[Ed.  Note.— For  other  cases,  aee  Trial,  Dee. 
I>iC.i24&*] 

9l  LANDIiOBD   AND   TENANT   ({    169*)— ASBESS- 
HXNT — INBTBUOTIONS. 

The  charges,  on  a  proceeding  to  assess  dam- 
ages from  water  leaking  on  the  goods  of  a  ten- 
ant through  the  negligence  of  the  landlord,  that 
the  jury  can  assess  as  damages  only  such  an 
amount  as  they  are  reasonably  satisfied  plaintiff 
■offered,  and  uat  the  burden  of  proof  is  on  him, 
and  that  he  Is  entitled  to  recover  only  such  dam- 
ages aa  he  has  proved  to  their  satisfaction,  are 
unobjectionable,  and  properly  given. 

(Ed.  Note. — For  other  cases,  see  Landlord  and 
TWant  Dec.  Dig.  |  169.*] 

Appeal  from  City  Conrt  of  Blrmlngfaain; 
OL  W.  Ferguson,  Judge. 

Actloa  by  K.  B.  Koosa  &  Co.  against  Henry 
Warten  for  damages.  From  a  Indgment  for 
plaintiffs,  defendant  appeals.  Reversed  and 
reoianded. 

The  bill  of  exceptions  contains  the  follow- 
tog:   "Duiinc  the  progress  of  the  trial  de- 


fendant's counsel  remarked.  In  the  presence 
and  hearing  of  the  jury,  that  he  would  have 
to  pay  any  judgment  assessed  by  the  jury. 
Objection  was  sustained  to  this  statement 
by  the  court,  and  the  counsel  remarked  that 
this  was  a  very  unusual  case,  the  contest  up- 
on hearing  to  assess  damages  upon  a  default 
judgment  Objection  to  this  remark  was 
made  by  plaintiffs'  counsel,  and  the  court  was 
asked  to  withdraw  same  from  the  jury.  Ob- 
jection was  overruled,  and  exception  was 
duly  taken  and  noted.  The  witness  Oralg  tes- 
tlfled  that  he  had  been  employed  In  the  dry 
goods  business  for  six  or  seven  years,  had 
been  dty  salesman  for  the  Steele-Smlth  Dry 
Goods  Company,  and  had  made  periodical 
visits  to  the  plaintiffs'  store  Immediately  be- 
fore the  alleged  damage  and  Injury,  and  had 
at  plaintiffs'  request  visited  the  store  and 
examined  the  goods  Injured  Immediately  aft- 
er the  injury."  Plaintiffs'  coimsel  requested 
the  court  to  allow  the  jury  to  take  out  with 
them  an  Itemized  list,  admitted  In  evidence 
as  Exhibit  1  to  deposition  of  witness  J.  B. 
Koosa,  and  identified  by  said  witness  as  be- 
ing In  his  handwriting  and  containing  a  true 
and  correct  statement  setting  out  the  reason- 
able market  value  of  each  of  42  Items  of  vari- 
ous kinds  of  dry  goods,  both  before  and  after 
their  injury.  The  following  charges  were  giv- 
en for  defendant:  "(2)  You  can  assess  aa 
damages  In  this  case  only  such  an  amotmt  aa 
you  are  reasonably  satisfied  the  plaintiffs  suf- 
fered in  fact ;  and  the  burden  of  proof  is  on 
the  plaintiffs.  (3)  The  plaintiffs  are  entitled 
to  recover  only  such  damages  as  the  plain- 
tiffs have  proven  to  your  reasonable  satlB- 
faction." 

Francis  M.  Lowe  and  Charles  J.  Dougherty, 
for  appellant  Tillman,  Grubby  Bradley  4t 
Morrow,  for  appellees. 

DBNSON,J.  This  action  by  tenants  against 
their  landlord  to  recover  damages  resulting 
from  water  leaking  or  escaping  from  water 
pipes  in  an  upper  story  and  flooding  plain- 
tiffs' goods  located  in  the  lower  story.  The 
complaint  counts  on  negligence  on  the  part 
of  the  landlord  In  the  use  of  defective  and 
unsound  pipes,  miere  was  a  judgment  by 
default  against  the  defendant,  with  a  writ 
of  Inquiry.  On  the  execution  of  the  writ 
before  the  jury,  questions  were  reserved  to 
the  mllngs  of  the  ooort  on  the  admissibili- 
ty of  evidence  and  to  the  giving  of  char- 
ges for  the  defendant  These  rulings  and 
charges  are  by  the  plaintiffs  now  assigned  aa 
error. 

The  bill  of  exceptions  contains  these  re- 
citals: "Counsel  for  defendants  said  that  this 
was  a  very  unusual  case,  the  contest  upon 
hearing  to  assess  damages  upon  a  default 
judgment  Objection  to  said  remark  was 
made  by  counsel  for  the  plaintiff,  and  the 
court  was  asked  to  withdraw  the  same  from 
the  jury.    Objection  was  overruled,  and  ez- 
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oeptlon  was  duly  taken  and  noted."  Pass- 
ing by  the  Indeflniteness  of  the  manner  in 
which  the  plaintiffs  seek  to  present  the  ques- 
tion by  the  bill  of  exceptions.  It  occurs  to 
the  court  that  the  statement,  if  of  a  fact,  in- 
stead of  a  mere  expression  of  opinion,  is 
founded  in  truth,  and  that  for  this  reason  the 
court  cannot  l>e  put  in  error  on  account  of 
the  ruling  made.  Moreover,  we  fail  to  see 
tliat  any  injury  to  the  plaintiffs  could  liaTS 
resulted  from  the  statement. 

The  rule  for  the  admeasurement' of  dam- 
ages in  this  cause  is  the  difference  between 
the  market  value  of  the  goods  injured  Just 
prior  to,  and  such  value  just  after,  the  flood- 
ing. Witness  J.  W.  Craig  qualified  himself 
to  give  testimony  in  regard  to  the  value  of 
the  goods.  Be  was  asked  by  plaintiffs'  coun- 
sel to  "state  in  bulk  the  reasonable  market 
value  of  the  injured  goods  prior  to  their  in- 
jury." The  testimony  sought  by  the  ques- 
tion was  competent,  material,  and  relevant 
These  were  the  specific  objections  made  to  the 
question ;  and  we  can  look  to  no  other  ground 
•f  objection,  even  if  any  exists.  It  is  argued, 
however,  that  the  question  "involves"  the 
province  of  the  Jury,  and  the  case  of  Central 
of  Georgia  Railway  Ca  v.  Bamett,  161  Ala. 
407,  44  South.  39^  is  cited  as  authority  to 
support  the  argument.  But  that  case  is  not 
In  point  Here  the  fact  of  injury  Is  not  con- 
tested. That  question  was  adjudicated  against 
ttxB  defendant  in  the  Judgment  by  default 
Furthermore,  the  question  of  injury  is  not 
presented  by  the  objections.  The  court  should 
have  overruled  the  objections  to  the  ques- 
tion, and  it  committed  reversible  error  in  not 
so  doing. 

In  not  allowing  the  depositions  of  Koosa  to 
be  taken  out  by  the  jury  the  court  commit- 
ted no  error.  This  was  a  matter  which  rest- 
ed in  the  discretion  of  the  court  Smith's 
Case,  142  Ala.  14,  27,  89  South.  329. 

In  refusing  to  permit  Exhibit  1  to  the 
deposition  of  Koosa  to  be  taken  by  the  jury 
as  a  memorandum  the  court  committed  re- 
versible error.  Foster  v.  Smith,  104  Ala. 
248,  252.  16  South.  61. 

Koosa's  testimony  not  being  set  out  In 
the  bill  of  exceptions,  this  court  cannot  say 
that  the  trial  court  erred  in  giving  charge 
1  requested  by  the  defendant  Further- 
more, the  charge  is,  at  most,  only  mislead- 
ing in  its  first  sentence;  and  this  infirmity 
could  have  been  remedied  by  an  explanatory 
charge. 

Charges  2  and  8,  are  unobjectionable,  and 
were  properly  given. 

For  the  errors  pointed  out,  the  judgment 
of  the  trial  court  in  respect  to  the  assessment 
of  damages  is  reversed,  and  the  cause  is  re- 
manded for  another  trial  to  determine  the 
plaintiffs'  damages. 

Reversed  and  remanded. 

DOWDMili,  SIMPSON,  and  ANDERSON. 
JJ.,  concur. 


(US  Ais.<n» 
BIRMINGHAM  RT.,  UGHT  &  POWER  CO. 
V.  HINTON. 

(Supreme  Court  of  Alabama.     Nov.  19,  lOOSL 
Rehearing  Denied  Feb.  S,  1900.) 

1.  Insane  Persons  (I  78*) — OowTBAors— Va- 

LIDIT*. 

The  contract  of  one  permanently  insane  ia 
void,  and  not  merely  voidable. 

[Ed.  Note.— For  other  cases,  sge  Insane  Psx^ 
sons,  Cent  Dig.  i  125;   Dec.  Dig.  |  73.*] 

Z  Co  NTS  ACTS  (I  92*)— VAuniTT  OT  Absent — 

Mental  Capacitt. 

Where  the  mental  incapacity  to  contract  is 
merely  temporary,  as  when  the  party  is  under 
the  influence  of  opiates,  the  contract  is  merely 
voidable,  and  hence  may  be  ratified  or  diBaffirm- 
ed  on  the  cessation  of  the  temporary  incapacity. 

[Ed.  Note.— For  other  cases,   see  Oontracts, ' 
Cent  Dig.  S|  411-414;  Dec  Dig.  I  »2.*] 

5.  CORTBACTS    (f    266*)— DISAFFIBMABCE— RK- 

TUBN  or  Considbbation  —  Voidable  Con- 

TBACTS. 

A  contract  made  while  under  the  inflneno* 
of  opiates  being  merely  voidable,  to  disaffirm 
it  on  the  ceBBatlon  of  the  disability,  the  consid- 
eration received  thereunder  must  be  returned. 

[Ed.  Note.— For  other  cases,   see  Contracts, 
Dec.  Dig.  I  266.*J 

4.  Appbai,  and  Ebbob  (|  710*)— .^esionkeitib 
or  Erbob— Rulings  on  Pleadings. 

Error  in  overruling  demurrers  will  not  be 

considered  on  appeal,  where  the  record  contains 

no  assignment  of  error  on  the  ruling. 
[E<d.  Note.— For  other  cases,  see  Appeal  and 

Error,  Cent  Dig.  |  2973;   Dec.  Dig.  I  719.*1 

(5w  Appeal  and  E<bbob  (J  843*)  —  Review  — 

Questions  Considebed. 

Assignments  relating  to  the  selection  of  the 
jury  under  the  statute  need  not  be  considered  on 
appeal,  where  upon  another  trial  the  jury  will 
b«  selected  under  a  different  statute. 

[Ed.  Note. — For  other  eases,  see  Appeal  and  Er- 
ror. Cent  Dig.  !S  3331-3341;  Dec  Dig.  |  843.*] 

6.  Trial  (5  252*)  — iNSTBUonoiis  — Afpuca- 

BILIXr  TO  BVIDBWCK. 

Id  an  action  for  the  death  of  intestate  in  a 
building  claimed  to  have  been  ignited  by  sparks 
from  defendant's  locomotive,  a  charge  that  if 
intestate's  child  was  placed  in  a  safe  place  from 
the  fire,  and  afterwards,  through  her  ce^Iigencsu 
was  allowed  to  enter  the  burning  building,  and 
she  was  burned  in  attempting  to  rescue  it,  de- 
fendant was  not  liable,  was  properly  refused  as 
being  abstract,  where  there  wss  no  evidence  that 
intestate's  negligence  caused  the  child  to  go  into 
the  building. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  {{  58&-612:   Dec.  Dig.  S  252.*] 

7.  Negligence  (§  56*)  —  Pboxihate  Cause  — 
Contributing  Cause. 

Tliough  intestate's  death  was  directly  caus- 
ed by  blood  poisoning  resulting  from  her  mis- 
carriage if  the  miscarriage  resulted  from  defend- 
ant's negligence,  he  was  liable. 

[Eld.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  M  69,  70;  Dec  Dig.  |  56.*] 

8.  Railroads  (!  4S0*)— B\ibks— Pbbsotcptioiib 
—Cause  or  Fire. 

The  recent  passing  of  a  train,  and  the  4i^ 
covery  of  fire  in  a  building  near  the  track  short- 
ly thereafter,  raises  no  presumption  of  law 
that  the  fire  was  started  by  the  train. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  i  1713 ;   Dec  Dig.  (  480.*J 

9.  Raiiaoads  (S  486*)— Fibes— Instbuotiowb 
—Applicability  to  Evidence. 

Where  the  evidence  showed  that  a  passing 
train    emitted    large   quantities    of   sparks,    it 
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eonld  not  be  said  that  a  requested  instnictlon 
that  the  recent  passing  of  a  train,  and  discov- 
ei7  of  fire  thereafter,  raised  no  presumption  that 
the  fire  was  started  by  the  train,  was  free  from 
misleading  tendency. 

[Bd.  Note.— For  other  cases,  sm  Railroads, 
Dec  Dig.  f  485.»] 

10.  TWAL    (i    253*)— iHSTEUOnOHS— ION0BI5O 
ISVIDENCE. 

In  an  action  for  Intestate's  death  by  being 
burned  in  a  building  claimed  to  baye  been  fired 
from  defendant's  locomotiye,  while  she  was  at- 
tempting to  rescue  her  child  therefrom,  request- 
ed instructions  which  ignored  evidence  that  she 
was  burned  while  attempting  to  rescue  her  child 
were  properly  refused. 

[EU.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  fl  613-«23;    Dec.  Dig.  |  253.*] 

Appeal  from  City  Conrt  of  Bessemer; 
William  Jackson,  Judge. 

Action  by  Francis  B.  Hlnton,  administra- 
tor, against  the  Birmingham  Railway,  Light 
A  Power  Company.  From  a  Judgment  for 
IdalntlfT,  defendant  appeals.  Reversed  and 
remanded. 

The  action  Is  for  damages  of  the  plalntUTs 
Intestate,  who  was  burned,  in  the  destruction 
of  a  house  by  fire,  to  an  extent  that  it  was 
dalmed  to  have  resulted  In  her  death,  and 
tiiat  the  fire  was  set  out  by  sparks  from 
the  defendant's  locomotlTe  engine.  The  evi- 
dence tended  to  show  the  burning  of  the 
house  and  that  the  fire  was  set  out  by  sparks 
from  defendant's  locomotive.  It  also  tended 
to  show  that  all  the  persons  who  occupied  the 
house  got  out  of  the  house  In  safety,  but 
that  some  of  them  were  burned  In  an  en- 
deavor to  rescue  the  furniture,  when  one  of 
the  little  children  followed  their  grown-up 
sister  back  Into  the  house,  when  the  mother, 
plaintiff's  intestate,  returned  to  the  burning 
room  In  order  to  rescue  the  child  that  had 
returned  to  the  burning  house,  and  was  burn- 
ed. Defendant's  evidence  tended  to  show 
that  the  death  resulted  from  other  causes 
than  the  bum,  and  that  the  causes  were  not 
present  when  the  burn  was  inflicted,  as  her 
death  happened  18  months  after  the  bum. 
The  pleadings  are  sufficiently  set  out  in  the 
opinion. 

The  following  charges  were  refused  to  the 
defendant:  "(3)  If  the  Jury  believe  from  the 
evidence  that  the  child  Clyde  was,  before  the 
intestate  was  Injured,  placed  In  a  place  of 
safety  from  the  fire,  and  afterwards  through 
the  negligence  of  the  Intestate,  Mrs.  Hinton, 
allowed  to  re-enter  the  burning  house,  and  If 
the  Jury  believe  from  the  evidence  that  the 
Intestate  was  burned  In  an  attempt  to  rescue 
this  child  after  It  returned  to  the  burning 
house,  then  the  Jury  must  find  for  the  de- 
fendant" "(8)  No  presumption  of  law  arises, 
from  the  recent  passing  of  a  train  and  the 
discovery  of  the  fire  shortly  after  In  a  build- 
ing near  the  track,  that  the  fire  was  set  out 
by  the  train."  "(10)  If  the  Jury  believe  from 
the  evidence  that  the  intestate  voluntarily 
returned  into  the  house  after  she  had  dls- 
eorered  the  child,  and  after  she  had  reached 


a  place  of  safety  from  the  fire,  and  would 
not  have  been  burned  but  for  such  fact  the 
Jury  must  find  for  the  defendant  (11)  If 
the  Jury  believe  from  the  evidence  that  plaln- 
tUTs Intestate  would  not  have  been  burned 
but  for  the  fact  that  she  voluntarily  returned 
to  the  burning  house  after  having  reached  a 
place  of  safety,  they  must  find  for  the  defend- 
ant" "(15)  If  the  Jury  believe  from  the  evi- 
dence that  the  Intestate  and  the  other  In- 
mates of  the  house  had  ample  time  and  op- 
portunity after  their  discovery  of  the  child  to 
have  escaped  from  the  burning  house  by  the 
exercise  of  reasonable  diligence,  they  must 
find  for  the  defendant" 

Tillman,  Orubb,  Bradley  &  Morrow,  for 
appellant  Estes,  Jones  A  Welch,  for  appel- 
lee. 

DOWDBLIi,  J.  This  Is  an  action  to  re- 
cover damages  for  personal  injuries  received 
by  plalntlfTs  intestate  through  the  alleged  neg- 
ligence of  the  defendant,  and  which  said  Injur- 
ies it  is  averred  resulted  in  the  death  of  said 
intestate.  In  answer  to  the  complaint  the  de- 
fendant pleaded  the  general  Issue  and  four 
special  pleoa  By  the  third  special  plea  the 
defendant  pleaded  a  release  In  writing,  which 
said  release  is  set  out  in  hsec  verba  in  the 
plea.  To  this  plea  the  plaintiff  filed  a  number 
of  replications,  to  which  demurrers  were  In- 
terposed by  the  defendant  The  demurrers 
were  overruled  as  to  replications  3,  0,  and  10k 
and  sustained  as  to  the  others.  The  overrul- 
ing by  the  court  of  the  demurrers  to  replica- 
tions above  numbered  Is  here  assigned  as  er- 
ror, and  insisted  on  as  such.  Replication  3 
was  as  follows:  "For  replication  to  the  third 
plea,  the  plaintiff  says  that  If  the  defendant 
has  a  release,  as  averred  In  said  plea.  It  was 
given  at  a  time  when  plalntlfTs  Intestate  was 
under  the  Influence  of  drugs  and  opiates  to 
such  a  degree  that  she  was  mentally  Incom- 
petent and  incapacitated  to  contract;  hence 
said  release  Is  void  and  furnishes  no  defense 
In  this  action."  The  question  raised  by  the 
demurrer  to  this  replication  Is  whether  or 
not,  on  the  facts  stated,  the  contract  of  re- 
lease Is  void,  or  only  voidable,  and.  If  only 
voidable,  whether  such  defense  is  available 
without  first  returning  or  offering  to  return 
the  money  paid  and  received  in  consideration 
of  the  release. 

This  question  Is  common  to  each  of  the 
replications  to  the  third  plea,  to  which  de- 
murrers were  Interposed  and  overruled.  We 
think  there  can  be  no  distinction  In  principle, 
where  mental  Incapacity  to  contract  Is  set  up 
in  avoidance  of  the  contract,  whether  It  Is 
produced  by  Intoxication  from  strong  drink 
or  by  the  administration  of  drugs  or  opiates. 
In  either  case  the  mental  Incapacity  Is  of  a 
temporary  character.  The  courts,  however. 
In  respect  to  contracts,  have  taken  a  clear  dis- 
tinction where  the  Incapacity  Is  the  result  of 
permanent  Insanity,  and  where  It  Is  the  re- 
sult of  Intoxication,  and  hence  only  tempo- 
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rary.  In  the  former  case  the  contract  la 
▼old,  while  In  the  latter  It  la  merely  voidable. 
In  the  caae  of  Oakley  t.  Shelley,  129  Ala.  467, 
29  South.  385,  It  was  said  by  this  conrt: 
"Unlike  general  and  permanent  Insanity  and 
(dlocy,  drunkenness  does  not  create  such  legal 
Incapacity  as  will  alone  render  a  contract  whol- 
ly void.  Though  It  may  furnish  the  party  suf- 
fering from  it  ground  for  rescission,  yet,  be* 
ing  voidable  only,  the  contract  may  be  affirm- 
ed and  made  binding  on  him  after  he  be- 
comes sober."  Wright  v.  WaUer,  127  Ala. 
B67, 29  South.  67, 64  L.  R.  A.  440,  wherein  au- 
thorities are  collated  relating  to  mental  in- 
capacity to  contract  produced  by  drunken- 
neas.  The  contract  In  the  case  before  us 
ibelng  voidable,  and  not  void,  waa  open  to 
affirmance  or  disaffirmance  on  the  termina- 
tion of  the  temporary  Incapacity  produced  by 
the  drugs  and  opiates.  If  disaffirmed,  the 
duty  rested  upon  the  party  to  return  the 
money  received.  A  party  may  not  repudiate 
a  contract,  and  at  the  same  time  hold  onto 
and  enjoy  the  benefits  received  under  it 
Harrison  v.  Ala.  Mid.  Ry.,  144  Ala.  246,  40 
South.  394,  and  authorities  there  cited.  In 
the  case  of  Western  Ry.  v.  Arnett,  137  Ala. 
414,  34  South.  997,  cited  by  counsel  for  ap- 
pellee, it  was  held  that  a  return  of  the  money 
received  was  not  necessary,  where  the  repli- 
cation alleged  that  it  was  made  as  a  gift 
Such  Is  not  the  case  before  us.  The  replica- 
tions In  the  present  case,  on  the  facts  stated, 
disclosing  a  contract  voidable  merely,  and 
falling  to  allege  a  return  of  the  money  re- 
ceived, or  some  sufficient  excuse  in  law  for 
not  doing  so,  were  rendered  by  such  omission 
subject  to  the  demurrers. 

It  is  argued  by  counsel  for  appellant  that 
error  was  committed  in  overruling  the  de- 
murrers to  the  second  replication  of  the 
plaintiff  to  the  defendant's  second  plea. 
There  is  no  assignment  of  error  in  the  record 
on  this  ruling  of  the  court  below,  and  we  will 
not  therefore,  consider  it 

There  is  no  necessity  for  a  discussion  of 
the  question  raised  upon  the  selection  of  the 
Jury,  since  upon  another  trial  of  the  cause  the 
Jury  will  be  selected  under  a  dlfTerent  statute. 

The  next  question  Insisted  on,  presented  by 
the  twelfth  assignment  of  error,  is  a  refusal 
to  give  written  charge  3  requested  by  the  de- 
fendant We  fail  to  find  any  evidence  in  the 
record  tending  to  show  that  plaintifTs  In- 
testate was  guilty  of  negligence  in  respect  to 
the  child  Clyde  going  back  Into  the  burning 
building  after  having  been  carried  to  a  place 
of  safety.  The  charge  was  abstract,  and  for 
this  reason.  If  no  other,  properly  refused. 

Charge  6,  refused  to  the  defendant  hypoth- 
esizes a  fact  not  shown  in  the  evidence; 
that  Is,  that  plaintiff's  intestate  "came 
through  the  miscarriage  all  right"  The  evi- 
dence, aa  well  as  all  of  its  tendencies,  were 
without  dispute  that  she  did  not  come 
through  the  miscarriage  all  right  This  charge 
ignores  the  evidence  which  tended  to  show 


that  the  Injurlea  received  by  aald  intestate 
were  a  contributing  cause  to  her  miscarriage, 
and,  even  if  the  blood  poisoning  which  fol- 
lowed was  the  direct  and  immediate  cause  of 
her  death,  it  was  in  the  chain  of  causations 
originating  in  the  injuries  inflicted  by  the 
burns  received. 

Charge  8  asserted  a  correct  proposition  of 
law,  but  we  are  not  prepared  to  say  that  it 
was  free  trom  misleading  tendency.  The 
undisputed  evidence  showed  that  in  the  pres- 
ent case  the  passing  train  threw  out  large 
quantities  of  sparks. 

The  tenth,  eleventh  and  fifteenth  charges 
were  properly  refused.  Each  of  these  char- 
ges Ignored  the  evidence  showing  that  the 
Intestate  went  back  into  the  building  to  save 
her  little  child,  and  that  it  was  while  in  the 
effort  to  rescue  her  child  that  she  waa  her- 
self injured. 

For  the  errors  pointed  out  the  Judgment 
is  reversed,  and  the  cause  remanded. 

Reversed  and  remanded. 

TYSON,  0.  J.,  and  ANDERSON  and  Me- 
CT^ELIiAN,  JJ.,  concur. 

(1S8  Ala.  14t) 
DICKERSON  V.  FINLET. 
(Supreme  Court  of  Alabama.     Nov.  26,  19081 
Rehearing  Denied  Feb.  S,  1909.) 

L  Damages  (J  23*)— Breach— Contracts. 

In  an  action  for  breach  of  contract,  plain- 
tiff  is  entitled  to  such  damages  aa  ma;  be  fair- 
ly considered  as  arising  in  the  usual  course  of 
things  from  a  breach  or  the  contract  Itself,  and 
also  to  such  as  litay  reasonably  be  supposed  to 
have  been  in  the  contemplation  of  both  parties, 
when  they  made  the  contract  as  the  probable 
result  of  the  breach. 

[EM.  Note.— For  other  cases,  see  Damagesk 
Cent  Dig.  I  68;   Dec.  Dig.  |  23.»J 

2.  Daicaoes  (i  23*)— Pbobahlk  CoNSKquENonk 

In  order  to  charge  a  party  breaching  a  con- 
tract with  damages  arising  from  special  ciTcnn^ 
stances,  which  impart  to  the  subject  of  the  con- 
tract a  value  and  Importance  its  appearance 
does  not  indicate,  the  party  sought  to  be  charged 
must  have  had  notice  of  such  special  circnm- 
stances  when  he  entered  Into  the  contract 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  f  58;   Dec.  Dig.  |  23.*] 

3.  Dahaoes  (S  40*)— Rxuoti  Daicaoes— "Rx- 
MOTE  Profits." 

In  an  action  for  breach  of  contract  "prof- 
Its"  are  usually  considered  too  "remote"  when 
not  the  immediate  fruits  of  the  principal  con- 
tract but  dependent  on  collateral  engagements 
and  enterprises  not  brought  to  the  notice  of  the 
contracting  parties. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  M  72,  74-76;   Dec.  Dig.  |  40.*] 

4.  Damages  (J  40*)— Cebtaxntt— "Urocbtaik 
PBOFrrs." 

In  an  action  for  breach  of  contract,  "prof- 
its" are  considered  "uncertain"  which  are 
purely  speculative  in  their  nature,  and  depend- 
ent on  so  many  incalculable  contingenciea  as 
to  make  it  impracticable  to  determine  them  by 
any  trustworthy  mode  of  computation. 

[Dd.  Note. — For  other  cases,  see  DamageSL 
Cent.  Dig.  H  72,  74r-76;   Dec  Dig.  I  40.*] 

5.  Appeal  ako  Brbob  (|   1040*)— Habjclesm 
Error— RuuNos  ok  Pleadinos. 

Though  the  proper  remedy,  when  objection 
la  made  to  part  of  a  count  is  by  motion  te 
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■trike,  the  sastainlng  of  a  demnrrer  to  the  connt 
is  not  prejudicial  to  the  party  pleading  it,  when 
nothing  material  other  than  that  alleged  in  the 
objectionable  part  is  claimed  therein. 

[Eld.  Note.— For  other  cases,  see  Appeal  and 
Brror,  Dec  Dig.  f  1040.*] 
&  Appeai,  and  Bbrob  (t  10i2*>— Habklkss 

EbbOB— RUUNOS  ON   PI.EADINQ8. 

In  an  action  for  breach  of  a  contract  bj 
which  defendant  agreed  to  furnish  to  a  saw- 
mill all  his  standing  timber  and  the  use  of  cer- 
tain teams,  etc.,  in  consideration  that  plaintiflC 
would  cut  the  timber  and  manufacture  the  lum- 
I>er,  said  timber  to  be  the  property  of  plaintiff 
and  .defendant  in  equal  shares,  plaintiff  was  not 
prejudiced  by  the  strilcing  from  his  complaint  of 
•n  allegation  that  defendant  "refused  to  furnish 
sufficient  feed  to  keep  the  teams,"  as  it  was  too 
indefinite  to  raise  a  material  issue,  where  no  in- 
jury to  the  plaintiff  by  reason  of  the  failure  was 
alleged,  ana  where  the  gravamen  of  the  entire 
count  was  that  defendant  refused  to  allow  his 
teams  to  be  used  at  all. 

[Bd.  Note. — For  other  cases,  see  Appeal  and 
Brror,  Dec  Dig.  {  1042.*] 

7.  Pi;badino  (S  11*)— Mattbbs  or  Evioencb— 
Iteiozino  Dauaoes. 

In  an  action  for  breach  of  contract,  it  is 
not  necessary  that  the  complaint  itemize  each 
matter  of  eziiense  claimed  by  plaintiff  as  dam- 
ages ;   this  being  matter  of  evidence. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent.  Dig.  I  31 ;  Dec.  Dig.  f  11.*} 

&  Davaoks  (|  182*)— Dutt  of  Plaintut  to 
MiNiuizs— Evidence. 

In  an  action  for  breach  of  contract,  evi- 
dence that  plaintiff  could  have  minimized  the 
damages,  after  ascertaining  that  defendant  was 
not  going  to  comply  with  his  contract,  is  ad- 
missible In  rebuttal  of  plaintiff's  evidence  as  to 
damages  sustained. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent.  Dig.  |  600;  Dec.  Dig.  1 182.*} 

Appeal  from  Circuit  Court,  Limestone 
County;  D.  W.  Speake,  Judge. 

Action  by  Qeorge  W.  Dickerson  against 
John  G.  Flnley  for  breach  of  contract  From 
a  judgment  for  defendant,  plaintiff  appeals. 
Reversed  and  remanded. 

Count  8:  "Plaintiff  claims  of  defendant 
the  sum  of  $10,000  as  damages,  for  this: 
That,  whereas,  on,  to  wit,  the  27th  of  May, 
1906,  defendant,  under  and  by  the  name  of 
J.  G.  Flnley,  entered  Into  a  contract  with 
plaintiff  In  words  and  fignres  as  follows: 
*8tate  of  Alabama,  County  of  Limestone. 
This  agreement,  entered  into  by  and  be- 
tween J.  O.  Flnley,  of  Decatur,  Ala.,  and 
George  W.  Dickerson,  of  Florence,  Ala.,  wlt- 
nesseth:  That  the  said  Flnley,  being  the 
owner  of  the  Island  In  the  Tennessee  river 
bttlow  Decatur,  Ala.,  known  as  "Flniey's  Is- 
land," and  the  owner  of  the  standing  timber 
thereon,  and  of  a  sawmill  now  on  said  Island 
mn  by  steam,  and  also  the  owner  of  cattle, 
mules,  and  horses,  teams  thereon,  herewith 
agrees  to  furnish  to  said  Dickerson  all  his 
•tandlng  timber,  and  tree  nse  of  his  sawmill, 
and  the  free  use  of  two  yoke  of  oxen,  to- 
gether with  log  wagons,  chains,  and  all  other 
tools  necessary  for  logging  of  said  timber; 
also  the  free  use  of  two  mule  teams,  together 
with  log  wagon  and  tools.    The  said  Flnley 


agrees  to  famish  the  necessary  oil  for  mUl, 
and  to  keep  mill  In  reipair,  and  to  feed  for 
cattle  and  mules.  In  consideration  of  the 
above,  said  Dickerson  agrees  to  cut  the 
timber,  furnish  the  drivers  for  the  teams,  all 
labor  In  the  sawmill,  and  the  stacking  of  all 
merchantable  lumber  sawed  at  said  mill, 
free  of  all  expense  to  said  Flnley.  Said 
Dickerson  also  agrees  to  manufacture  all 
lumber  In  a  workmanlike  maimer.  No  logs 
to  be  hauled  or  sawed  that  will  not  make 
merchantable  lumber.  Any  logs  cnt  that 
said  Dickerson  does  not  consider  merchant- 
able are  to  remain  the  property  of  said  Fin- 
ley  and  Dickerson  In  equal  shares.  Said 
Dickerson  further  agrees  to  purchase  said 
Flniey's  half  the  lumber,  and  pay  for  same^ 
net  cash,  at  the  rate  of  $9  per  1,000  feet,  pay- 
ments to  be  made  to  said  Flnley  when  lumber 
Is  loaded  on  barga  Said  Dickerson  agrees 
to  use  proper  care  in  handling  said  Flniey's 
property.  Said  Dickerson  agrees  to  pay  and 
does  pay  $260  upon  the  signing  of  this  con- 
tract This  money  Is  to  be  applied  on  lum- 
ber bought  of  said  Flnl«y  as  provided  In  this 
contract  Said  Dickerson  agrees  to  run  said 
sawmill  and  cnt  at  the  rate  of  40,000  feet  a 
month  or  more,  barring  accidents.  Said 
Flnley  agrees  to  give  said  Dickerson  to  Jan- 
uary 1,  1908,  In  which  to  complete  this  con- 
tract This  same  Is  not  to  Include  bank  tim- 
ber, and  not  to  Interfere  with  land  that  Is 
cut  over.  [Signed]  J.  O.  Flnley.'  And  plain- 
tiff avers  that  at  the  time  of  making  said 
contract  defendant  knew  that  idalntlff  was 
making  said  contract  for  the  purpose  of  man- 
ufacturing said  timber  Into  lumber  and  sell- 
ing same  at  a  profit  That  plaintiff,  with 
full  knowledge  on  the  part  of  said  defend- 
ant and  relying  upon  the  aforesaid  contract 
of  which  said  defendant  was  fully  Informed, 
did  contract  and  agree  to  sell  all  of  the 
merchantable  lumber  manufactured  from 
said  timber  cut  by  him,  the  said  plaintiff, 
on  said  Island,  at  and  for  a  profit  of,  to  wit 
$6.60  per  1,000  feet  That  said  plaintiff.  In 
accordance  with  the  terms  of  said  contract 
above  set  forth,  entered  upon  the  perform- 
ance of  said  contract  and  did  perform  a 
part  thereof.  That  the  defendant  notwith- 
standing the  performance  and  discharge  by 
this  plaintiff  of  all  the  conditions  required 
by  said  contract  to  be  performed  by  him, 
breached  said  contract  on  his  part  In  this: 
(1)  He  proceeded  to  cut  from  off  said  Island 
a  large  amount  of  standing  timber  which 
could  have  been  made  Into  merchantable 
lumber,  and  none  of  which  timber  thus  cut 
was  bank  timber,  to  wit  40,000  feet  and 
upon  this  plaintiff  objecting  thereto  the  de- 
fendant asserted  that  he  (defendant)  Intend- 
ed to  continue  such  cutting.  (2)  He  refused 
to  furnish  to  plaintiff  the  teams  as  provided 
under  and  by  the  terms  of  said  contract 
(3)  He  refused  to  permit  the  teams  of  mules 
contracted  to  be  furnished  by  him  to  do  all 
such  work  as  was  required  to  be  done  In  th« 
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usual  method  of  logging.  (4)  He  refused  to 
famish  BUfflcient  feed  to  keep  the  teams  fur- 
nished by  him  under  said  contract  In  such 
physical  condition  as  that  the  same  were  able 
to  do  the  work  necessary  to  carry  out  said 
terms  of  the  contract  above  set  forth.  (5)  He 
constantly  interfered  with  the  hands  employ- 
ed by  this  plaintiff,  who  did  the  work  required 
under  said  contract,  and  hindered  them  from 
doing  all  their  work  essential  to  the  carry- 
ing out  of  the  said  contract  (G)  He  so  In- 
terfered with  the  sawyer  of  plaintiff  that 
said  sawyer  refused  to  proceed  further  with 
the  work  and  left  the  Island  and  plalntUTs 
employment  (7)  Ue  so  Interfered  with  the 
driver  employed  by  plaintiff  that  he  caused 
htm  to  leave  the  service  of  plaintiff.  The 
plaintiff  avers  that  he  offered  to  hire  or  pur- 
chase other  teams  with  which  to  do  the  work 
required  under  said  contract.  If  the  said  de- 
fendant would  pay  the  hire  of  same,  and 
that  said  defendant  refused  to  permit  this 
plaintiff  to  hire  or  purchase  said  other  teams, 
and  refused  to  pay  a  reasonable  hire  there- 
for. Plaintiff  further  avers  that  said  de- 
fendant, although  plaintiff  was  always,  from 
the  time  of  the  making  of  said  contract  un- 
til such  refusal  and  wrongful  discharge  by 
the  defendant,  as  hereinbefore  set  forth,  and 
thence  hitherto,  ready  and  willing  to  execute, 
perform,  and  fulflll  the  said  contract  in  all 
things  on  his  part  to  be  performed  and  ful- 
filled, whereof  the  said  defendant  had  been 
often  told;  and  though  said  defendant  In 
pursuance  and  part  performance  on  his  part 
has  furnished  some  of  the  teams  mentioned 
In  said  contract  and  has  accepted  and  re- 
tained the  sum  of  |250  paid  to  him  by  de- 
fendant in  accordance  with  the  terms  of  said 
contract  nevertheless  this  defendant  after- 
wards, as  set  forth  above,  wrongfully  pre- 
vented, and  discharged  by  snch  prevention, 
and  injuriously  and  wrongfully  hindered, 
this  plaintiff  from  the  further  execution  and 
performance  of  said  contract  on  his  (plaln- 
tlfTs)  part  whereby  plaintiff  has  lost  all 
the  property  by  said  transaction  of  sale  of 
merchantable  lumber  to  have  been  manufac- 
tured out  of  said  timber,  said  lumber  amount- 
ing to,  to  wit  2,000,000  feet  all  to  his  dam- 
age In  the  said  sum." 

Count  4  is  similar  to  the  first  down 
through  the  contract  with  the  added  allega- 
tions that  there  was  omitted  from  the  draft 
of  said  contract  an  agreement  that  defend- 
ant was  to  permit  plaintiff  to  have  the  use 
of  houses  on  the  island  for  his  hands  and 
employes,  and  that  shortly  after  the  signing 
of  the  contract  plaintiff  called  defendant's 
attention  to  this  omission,  and  it  was  agreed 
between  thera  that  the  same  should  consti- 
tute a  part  of  said  contract  Then  follows 
the  allegation  as  to  plalntiCTs  sale  of  lumber, 
etc.,  as  in  count  3.  The  allegations  of  breach 
are  as  follows:  "(1)  He  caused  plaintiff's 
bands  to  stop  working  for  him,  to  wit  his 
driver  and  sa%vyer.  (2)  He  refused  to  permit 
plaintiff  to  use  all  of  said  houses  for  his 


bands.  (S)  He  notified  plaintiff  that  be  must 
move  his  hands  out  of  the  only  house  he  per- 
mitted plaintiff  to  use  as  agreed  on.  (4)  He 
cut  of  said  standing  timber,  from  which 
merchantable  lumber  could  be  cut,  and  none 
of  which  was  bank  timber,  mentioned  In  the 
aforesaid  contract,  from,  to  wit  30,000  to 
40,000  feet,  and  informed  plaintiff  he  was 
going  to  continue  to  cut  lumber  on  said  is- 
land. (5)  He  refused  to  furnish  plaintiff  the 
teams  as  provided  under  and  by  the  terms  of 
said  contract.  (6)  He  refused  to  permit  the 
teams  of  mules  contracted  to  be  furnished  by 
him  to  do  snch  work  as  Is  required  to  be 
done  In  the  usual  method  of  logging.  (7)  He 
refused  to  furnish  sufficient  feed  to  keep  the 
teams  furnished  by  htm  under  said  contract 
In  such  physical  condition  as  that  the  same 
was  able  to  do  the  work  necessary  to  carry 
out  the  terms  of  the  contract  (8)  He  con- 
stantly interfered  with  the  hands  employed 
by  plahitiff  to  do  the  work  required  under 
said  contract  and  hindered  them  from  doing 
the  work  essential  to  carry  out  the  said  c<mi- 
tract"  Then  follows  the  allegation  that  the 
defendant  thus  prevented  and  hindered  the 
plaintiff  in  the  due  performance  of  his  part 
of  the  contract  and  by  so  doing  discharged 
plaintiff  from  further  performance.  Then 
follows  the  averment  that  defendant  knew 
tliat  plaintiff  was  making  the  contract  for 
the  purpose  of  manufacturing  the  timber  in- 
to lumber  and  selling  same  at  a  profit  etc., 
as  In  3. 

Count  6:  Same  as  4  down  to  and  Includ- 
ing the  contract  with  the  following  allega- 
tion: "That  plaintiff,  with  full  knowledge  of 
defendant,  went  to  large  expense  in  provid- 
ing drivers  for  teams  for  laborers  in  the 
sawmill  and  for  the  stacking  of  the  mer- 
chantable lumber,  to  carry  out  plaintiff's 
part  of  the  contract  and,  with  full  knowl- 
edge of  said  defendant,  plaintiff,  by  and 
through  the  acts  of  defendant  as  hereinafter 
set  forth,  was  compelled  to  keep  at  large  ex- 
pense hands  and  laborers,  who  were  forced 
to  remain  idle  by  and  through  the  acts  of 
said  defendant  That  this  plaintiff,  by  and 
through  the  acts  of  defendant  as  hereinafter 
set  forth,  was  caused  to  use  much  of  his 
own  time  and  labor  in  attempting  to  carry- 
out  his  part  of  the  contract  which  time  and 
labor  was  very  valuable.  That  plaintiff,  in 
accordance  with  the  terms  of  said  contract 
above  set  forth,  entered  upon  the  perform- 
ance of  said  contract  That  defendant  not- 
withstanding the  performance  and  discbarge 
by  plaintiff  of  all  the  conditions  required  by- 
said  contract  to  be  performed  by  him.  breach- 
ed his  said  contract  on  his  part  in  this:  [Here 
follows  the  breach  as  set  out  under  count 
4  down  to  and  including  the  fifth  breach, 
with  the  added  breach  that  he  interfered 
with  and  hindered  and  prevented  plaintiff 
from  carrying  out  and  executing  his  contract 
In  full.]  Plaintiff  avers  that  said  defendant, 
although  this  plaintiff  was  always,  from  the 
time   of    making    the   said    contract    until 
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such  refusal  to,  preventton,  blnderance,  and 
wrongful  discbarge  by  defendant  as  herein- 
before set  fortb,  and  tbence  hltberto,  ready 
and  willing  to  execute,  perform,  and  fulfill 
tbe  said  contract  In  all  tbings  on  his  part  to 
be  performed,  whereof  the  defendant  bad 
often  been  told,  and  although  said  defend- 
ant, in  pursuance  of  and  part  performance 
of  said  contract,  had  fumisbed  some  of  tbe 
teams  mentioned  In  said  contract,  and  has 
accepted  and  retained  the  sum  of  $250,  which 
this  plaintifr  paid  him  under  and  by  tbe 
terms  of  said  contract,  nevertheless  the  said 
defendant  afterwards,  as  above  set  forth, 
wrongfully  prevented,  and  discharged  by 
such  prevention,  and  Injuriously  and  wrong- 
fully hindered,  this  plaintiff  from  the  further 
execution  and  performance  of  said  contract 
on  his  part,  whereby  plaintiff  has  been  put  to 
large  costs  and  expenses  in  providing  bands 
and  maintaining  them  in  readiness,  and  In 
maintaining  himself  In  readiness  for  tbe  com- 
plete execution  of  said  contract,  and  has  lost 
much  valuable  time  of  himself,  and  has  lost 
the  value  of  his  own  service,  all  to  bis  dam- 
age," etc. 

Count  6:  Same  as  3  down  to  and  Including 
the  contract  Same  allegation  as  In  count  4 
with  reference  to  the  furnishing  of  houses, 
etc.  Same  allegation  of  breach  as  In  count 
4.  Same  allegation  of  readiness  and  willing- 
ness to  perform  on  part  of  plaintiff,  and  the 
prevention  and  blnderance  on  part  of  de- 
fendant, together  with  the  acceptance  and 
retention  of  money  paid  under  the  contract 
as  in  count  5,  and  the  same  allegation  as  to 
loss  of  time  and  service,  etc.,  as  in  count  5. 

W.  R.  Walker,  for  appeUant.  W.  T.  Sand- 
en,  for  appellee. 

SIMPSON,  J.  This  Is  a  suit  by  the  appel- 
lant against  the  appellee  for  breach  of  a 
contract  by  which  the  defendant  agreed  to 
furnish  a  sawmill,  all  of  his  standing  timber, 
and  the  use  of  certain  teams,  wagons,  etc.. 
In  consideration  that  plaintiff  would  cut  tbe 
timber,  furnish  drivers,  labor,  etc.,  and  man- 
ufacture tbe  lumber  in  a  workmanlike  man- 
ner— said  lumber  to  be  the  property  of 
plaintiff  and  defendant  in  equal  shares,  and 
the  plaintiff  to  purchase  defendant's  part 
thereof  at  $9  per  1,000  feet  The  plaintiff 
claims  that  relying  upon  the  provisions  of 
said  contract,  he  bad  made  certain  contracts 
for  tbe  sale  of  the  lumber  at  certain  prices, 
and  that  by  the  breach  of  the  contract  by 
the  defendant  tbe  plaintiff  has  been  depriv- 
ed of  the  profits  which  he  would  otherwise 
have  made  on  said  contracts. 

The  first  jiolnt  of  contention  is  as  to  tbe 
measure  of  damages  in  this  case.  While 
this  subject  has  been  prolific  of  a  great  deal 
of  litigation,  and  volumes  have  been  writ- 
ten upon  It,  In  various  Jurisdictions,  ever 
since  the  decision  In  the  leading  case  of 
Hadley  ▼.  Baxendale,  9  Exch.  341.  our  own 
court  has  had  much  to  say  on  the  subject, 


and  we  think  Its  decisions  clearly  mark  out 
the  rules  governing  such  cases,  and  that 
they  are  In  accordance  with  the  leading 
case  and  with  the  great  weight  of  authority. 
In  this,  as  In  other  matters,  the  great  aim 
of  the  law.  In  Interpreting  contracts,  is  to 
put  one's  Bdt  In  tbe  position  of  the  con- 
tracting parties  and  ascertain  what  was 
their  intention — what  rights  the  one  party 
Intended  to  secure,  and  what  tbe  other  in- 
tended to  confer  or  to  guarantee.  Hence 
the  rule  in  the  Hndley-Baxendale  Case,  that 
tbe  plaintiff  is  entitled  to  "(1)  such  damages 
as  may  fairly  and  substantially  be  consid- 
ered as  arising  naturally — I.  e.,  according 
to  the  usual  course  of  things — from  the 
breach  of  ibe  contract  Itself,  or  (2)  such  as 
may  reasonably  be  supposed  to  have  been  In 
the  contemplation  of  both  parties  at  the 
time  they  made  the  contract  as  the  proba- 
ble result  of  the  breach." 

While  our  court  has  followed  the  Hadley- 
Baxendale  Case,  yet  the  writer  of  one  of 
our  decisions  criticises  the  wording  of  It 
because  he  thinks  that,  as  men  are  not  sup- 
posed to  conteinplate  breaking  their  con- 
tracts. It  is  not  correct  to  speak  of  the  dam- 
ages which  are  within  their  contemplation 
when  the  contract  is  made.  The  very  ob- 
ject of  making  contracts  and  reducing  them 
to  writing  is  to  bind  the  parties  to  their 
performance  and  to  provide  against  their 
breach ;  and  when  parties  make  them,  how- 
ever honest  they  may  be,  they  necessarily 
project  their  minds  forward,  and  each  party 
considers,  "What  rights  am  I  securing,  and 
against  what  loss  am  I  agreeing  to  hold 
the  other  party  harmless?"  and  this  nec- 
essarily carries  with  It  the  question,  "What 
are  my  liabilities  if,  for  any  cause,  I  fall 
to  carry  out  my  part?"  It  Is  no  impeach- 
ment of  a  man's  integrity  to  think  of  the 
possible  damages,  but  Is  only  good  business 
Judgment  to  do  so. 

However,  the  meaning  of  the  expression 
is  merely,  "What  were  the  matters  intended 
to  be  provided  for  and  against  when  the 
contract  was  made?"  Hence,  as  every  per- 
son Is  presumed  to  Intend  the  natural  and 
usual  consequences  of  bis  act,  the  rule  Is 
reasonable  that  he  should  be  liable  for  "such 
damages  as  may  fairly  and  substantially  be 
considered  as  arising  naturally — 1.  e.,  ac- 
cording to  the  usual  course  of  things — from 
the  breach  of  the  contract";  and,  as  all 
contracts  are  made  in  the  light  of  surround- 
ing circumstances,  if  tbe  contract  Is  made 
for  a  specific  purpose,  which  is  known  to 
both  parties,  or,  as  expressed  by  our  own 
court.  If  "there  be  special  circumstances, 
which  Impart  to  the  subject  or  services  a 
value  and  importance  their  appearance  does 
not  Indicate,  this  is  outside  of  the  usual 
course  of  things,  and  falls  within  Baron 
Alderson's  second  rule,  which  requires  that 
tbe  party  sought  to  be  charged  shall  have 
had  notice  of  such  special  circumstances 
when  be  entered  Into  tbe  contract"-  Daoght- 
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ery  v.  Am.  Tel.  Co.,  75  Ala.  168, 176,  61  Am. 
Rep.  435. 

In  the  case  dted  a  seeming  exception  la 
Ingrafted  upon  the  rule ;  but  It  Is  not  really 
an  exception,  and  Is  based  upon  tbe  prin- 
ciple that  the  telegraph  Is  a  peculiar  In- 
strumentality, resorted  to  only  in  particular 
emergencies,  and  public  policy  fixes  upon 
such  company  the  responsibility  of  expedi- 
tion as  to  all  messages,  because  the  very 
fact  of  using  It  Is  notice  to  the  company 
that  expedition  Is  required  for  some  spe- 
cial reason,  which  It  Is  not  necessary  to 
communicate  to  the  company. 

In  the  case  of  Ramey  v.  Holcombe,  21 
Ala.  567,  the  contract  was  made  for  the  spe- 
cific purpose  of  enabling  the  party  to  run  a 
stage  line,  but  really  no  damages  on  account 
of  profits  lost  were  claimed ;  the  only  ques- 
tion being  whether  the  plaintiff  was  entitled 
to  recover  the  full  amount  which  he  was  to 
have  been  paid  for  feeding  the  teams,  or 
that  amount  reduced  by  what  it  would  cost 
him,  to  provide  the  feed.  The  Peck-Ham- 
mond Case,  136  Ala.  473,  33  South.  807,  96 
Am.  St  Hep.  36,  the  case  of  Bonifay  v.  Has- 
sell,  100  Ala.  269,  14  South.  46,  and  the  case 
of  Falls  &  Mills  V.  McRee,  36  Ala.  61,  are 
upon  the  same  principle,  as  Is  also  the  case 
of  Robinson  v.  Bullock,  66  Ala.  548;  and 
the  cases  are  merely  cited  as  a  reason  for 
excluding  certain  testimony  In  the  case  of 
Mason  V.  Ala.  Iron  Co.,  73  Ala.  270. 

In  the  case  of  Bell  v.  Reynolds  &  Lee,  78 
Ala.  511,  56  Am.  Rep.  52,  the  contract  was 
made  for  the  sale  of  fertilizer,  "with  notice 
that  it  was  Intended  for  use  on  defendant's 
cotton  crop"  on  a  certain  place.  The  fer- 
tilizer could  not  be  purchased  elsewhere, 
and  tbe  difference  between  that  portion  of 
the  crop  on  which  the  fertilizer  was  used 
and  that  on  which  it  was  not  was  plainly 
visible  and  easily  estimated.  The  rule  above 
referred  to  Is  recognized,  and  tbe  addition- 
al one,  which  Is  in  accordance  with  the 
best-considered  cases,  and  followed  in  the 
cases  hereafter  cited,  that  In  any  event 
profits  which  are  remote  and  uncertain  are 
never  recoverable,  and  that  "those  profits 
are  usually  considered  too  remote,  among 
others,  which  are  not  the  Immediate  fruits 
of  the  principal  contract,  but  are  dependent 
on  collateral  engagements  and  enterprises, 
not  brought  to  the  notice  of  tbe  contracting 
parties,  and  not,  therefore,  brought  within 
their  contemplation,  or  that  of  the  law. 
Those  are  considered  uncertain  which  are 
purely  speculative  in  their  nature  and  de- 
pend upon  so  many  incalculable  contingen- 
cies as  to  make  It  Impracticable  to  deter- 
mine them  definitely  by  any  trustworthy 
mode  of  computation." 

The  cases  of  Danforth  &  Armstrong  v. 
Tenn.  &  C.  B.  R.,  93  Ala.  614,  11  South.  60, 
and  99  Ala.  331,  13  South.  51,  and  Worthlng- 
ton  V.  Gwln,  119  Ala.  44,  24  South.  739,  43 
Ifc  K.  A.  382,  do  not  contravene  the  general 


rule,  but  relate  to  profits  to  be  realised  out 
of  the  immediate  business,  the  subject  of  the 
contract. 

These  salutary  rules  are  followed  in  a 
long  line  of  decisions  by  our  own  court,  and 
are  in  accordance  with  the  views  of  our  best 
text-writers.  Western  U.  TeL  Co.  v.  Way, 
83  Ala.  542,  557,  4  South.  844;  Young  &  Co. 
V.  Cureton,  87  Ala.  727,  6  South.  352;  Swift 
&  Co.  V.  Eastern  Warehouse  Co.,  86  Ala.  294, 
5  South.  505;  Am.  Union  Tel.  Co.  v.  Daugbt- 
ery,  89  Ala.  191,  7  South.  660;  Burton  v.  Hen- 
ry, 90  Ala.  282,  288,  7  South.  925;  Reed 
Lumber  Co.  v.  Lewis,  94  Ala.  626,  627,  628, 
10  South.  333;  Moulthrop  &  Stevens  v.  Hy- 
ett  &  Smith,  105  Ala.  493,  494,  17  South.  32, 
53  Am.  St  Bep.  139;  Raisin  Fertilizer  Co. 
V.  Barrow,  97  Ala.  604,  12  South.  388;  Wat- 
son V.  Kirby  &  Sons,  112  Ala.  438,  446,  20 
South.  624;  Baxley  v.  Tallassee  &  Mont- 
gomery R.  R.,  128  Ala.  183,  190,  191,  29 
South.  451;  Nichols  v.  Rasch,  138  Ala.  372, 
377,  35  South.  409;  Ala.  Chemical  Co.  v. 
Geiss,  143  Ala.  591,  39  South.  255;  So.  Ry. 
Co.  V.  Coleman  (Ala.)  44  South.  837,  838; 
Byrne  Mill  Co.  v.  Robertson,  149  Ala.  274, 
285,  42  South.  1008. 

In  Metzger  v.  Brincat  (Ala.)  45  South.  633, 
"the  contract  shows  that  the  matter  In  con- 
templation of  the  parties  was  that  the  busi- 
ness of  the  appellee  should  not  be  Injured 
by  renting  a  portion  of  the  house  to  another 
party,  and  the  evidence  shows  that  the  dam- 
ages were  ascertainable  with  reasonable  cer- 
tainty."   45  South.  634. 

The  case  of  Nichols  v.  Rasch,  supra,  which 
is  vigorously  assailed  by  the  brief  of  appel- 
lant's counsel.  Is  not  contrary  to  the  other 
decisions.  The  opinion  states  that  while 
"there  are  averments  to  show  that  the  fact 
that  plaintiff  was  under  these  contracts  was 
known  to  the  defendant"  yet  "whether  he 
had  such  knowledge  when  he  made  the  con- 
tract with  plaintiff  is  not  averred."  138  Ala. 
376,  35  South.  411.  It  also  states  that  the 
stopping  of  the  mill,  etc.,  was  not  stated  as 
tbe  basis  of  a  dalm  for  damages,  and  goes 
on  to  announce  the  recognized  doctrine  that 
such  damages  must  not  be  merely  specula- 
tive. 138  Ala.  377,  35  South.  411.  See,  al- 
so, Sutherland  on  Damages  (3d  Bd.)  pp.  164 — 
168,  S§  45,  52;   Id.  pp.  186,  187,  f  59. 

The  allegations  In  the  third  and  fourtli 
counts  of  the  amended  complaint  fall  short 
of  the  requirements  of  the  rule.  In  not  al- 
leging that  the  contracts  which  plalntllt 
claims  to  have  made  were  made  before  or 
at  the  time  of  the  making  of  the  contract 
sued  on,  with  full  knowledge  of  the  defend- 
ant, or  that  the  same  were  within  the  con- 
templation of  the  parties  In  making  the  con- 
tract sued  on.  They  are  also  defective  In 
not  making  specific  averments  as  to  said 
contracts,  from  which  the  court  could  judge 
whether  the  damages  were  suflSdently  cer- 
tain and  easily  ascertainable  within  the  rule. 
Consequently  there  was  no  error  In  strik- 
ing said  portions  of  said  counts. 
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As  to  tbe  sustaining  of  the  demnrrer  to 
Mid  counts,  while  it  is  true  that,  when  the 
objection  is  to  a  part  of  a  count,  tbe  proper 
remedy  is  a  motion  to  strike  (Bessemer  Sav. 
Bank  r.  Rosenbaum  Oroc.  Co.,  137  Ala.  530, 
534,  34  South.  609;  McCIeskey  &  Whitman 
T.  Howell  Cotton  Co.,  147  Ala.  574,  579.  42 
South.  67;  Byrne  Mill  Co.  ▼.  Robertson, 
149  Ala.  274,  286,  42  South.  1008),  yet,  as 
nothing  else  material  was  claimed  In  said 
counts,  no  injury  could  occur  to  tbe  plaintiff 
by  the  sustaining  of  the  demurrer. 

No  injury  could  accrue  to  the  plaintiff  by 
striking  from  the  complaint  the  words,  "He 
refused  to  furnish  sufficient  feed  to  keep 
the  teams."  Taken  as  a  separate  breach,  it 
is  too  indefinite  to  raise  a  material  issue, 
as  it  does  not  allege  any  Injury  to  tbe  plain- 
tiff by  reason  of  the  failure.  A  man  might 
not  furnish  sufficient  feed  for  bis  own  teams 
for  their  welfare,  and  still  they  might  be 
able  to  do  the  work  which  he  had  contracted 
for  them  to  do;  and  it  would,  at  any  rate, 
be  but  an  argumentative  Inference  that  they 
were  not  Viewed  In  connection  with  tbe 
entire  count,  tbe  gravamen  of  tbe  count  is 
that  be  refused  to  allow  the  teams  to  be 
used  at  all,  and,  if  so.  It  was  immaterial  to 
the  plaintiff  whether  tbe  defendant  did  or 
did  not  furnish  bis  own  teams  with  a  suffi- 
ciency of  food. 

The  court  erred  In  sustaining  tbe  demur- 
rer to  counts  6  and  6  of  the  amended  com- 
plaint The  damages  therein  claimed  are  le- 
gitimate, and  It  was  not  necessary  to  item- 
ized eacb  matter  of  expense.  This  was  mat- 
ter of  evidence,  which  would  come  up  in  tbe 
trial.  Danfortb  &  Armstrong  v.  T.  &  C  R. 
R.  Co.,  03  Ala.  614,  11  South.  60;  Worthlng- 
ton  V  Gwln,  119  Ala.  44,  24  South.  739,  43  L. 
R.  A.  382 ;  Watson  v.  Kirby  &  Sons,  112  Ala. 
436,  20  South.  624;  U.  S.  v.  Behan.  110  U.  S. 
838,  4  Sap.  Ct.  SI,  28  L.  Ed.  16a 

If  plaintiff  could  have  minimized  the  dam- 
ages, by  employing  his  hands  and  himself, 
after  ascertaining  that  defendant  was  not 
going  to  comply  with  his  contract  that  was 
matter  in  rebuttal,  which  might  have  been 
brought  out  In  evidence. 

The  Judgment  of  nonsuit  is  set  aside,  and 
tbe  cause  remanded. 

TYSON,  0.  J.,  and  HARALSON  and  DEN- 
SON,  JJ.,  concur. 

(U8  Ala.  639) 

WESTERN  UNION  TELEGRAPH  CO.  v. 

NORTHCUTT. 

(Supreme  Court  of  Alabama.     Dec.  17,  1908. 

Rehearing  Denied  Feb.  5,  1909.) 

1.  PSINCIPAI,  AND  AOENT  (J   183*)  —  UNDIS- 
CLOSED Prinoipai/— Right  of  Action. 

An  nndidclosed  principal  may  sue  on  a  con- 
tract made  by  his  agent  with  a  telegraph  com- 
pany. 

[Bd.  Note. — For  other  cases,  see  Principal  and 
Asent,  Gent  Dig.  {  692 ;   Dec.  Dig.  8  183.*] 


2.  Tklbobaphs  and  Teuefhones  (S  67*)— Ac- 
tions—Damages— Knowledge  OF  Neces- 
sity OF  Speed. 

Because  of  the  peculiar  dnties  of  a  tele- 
graph company,  tbe  mere  sending  of  a  telegram 
is  notice  to  it  that  expedition  is  required,  so  that 
it  is  unnecessary,  in  order  to  recover  for  delay 
in  delivery,  that  the  circumstances  requiring 
promptness  be  brought  to  the  company's  knowl- 
edge, or  even  that  the  message  be  intelligible  on 
its  face. 

[Ed.  Note. — For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  t  66.;    Dec.  Dig.  I 

3.  Teleobapbb  and  Telephones  (f  68*)— Ac- 
tions— Damages — Mental  Suffebinq. 

Mental  suffering,  caused  by  the  absence  of 
one  whose  presence  would  be  consoling  in  time 
of  grief,  is  a  subject  of  recovery  in  an  action  for 
delay  in  delivering  a  telegram,  where  a  right  of 
action  exists  independent  of  the  mental  suffer- 
ing ;  but  the  parties  mast  be  closely  related,  and 
the  delayed  telegram  must  have  announced  such 
an  event  as  sickness  or  death. 

[Ed.  Note. — ^For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  {§  69,  70 ;  Dec.  Dig. 
8  68.*] 

4.  Teleobaphb  and  Telephones  (5  68*)— Ac- 
tions—Damages— Mental  Suffering. 

Where  plaintiff's  relation  to  the  contract 
was  not  disclosed  to  tbe  company  and  did  not 
appear  from  tbe  telegram,  it  being  sent  by  an- 
other as  her  undisclosed  agent,  sue  could  not 
recover  for  mental  anguish  resulting  from  delay 
in  delivering  it  caused  by  tbe  failure  of  re- 
latives to  attend  a  funeral. 

[EM.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  §{  69,  70 ;   Dec.  Dig. 

5.  Telegbaphs  and  Telephones  (J  66*)— Ac- 
tions— Admissibility  of  Evidence— Men- 
tal SUFFEBING. 

In  an  action  for  delay  in  delivering  a  tele- 
gram announcing  tbe  death  of  plaintiff's  hus- 
band, by  which  her  relatives  were  prevented 
from  attending  his  funeral,  direct  evidence  by 
plaintiff  as  to  her  mental  suffering  caused  by 
their  nonattendauce  was  inadmissible. 

[Ed.  Note. — For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  I  62;  Dec.  IHg.  | 
66.*] 

6.  Telegbaphs  and  Telephones  (S  68*— Ac- 
tions—Damages  FOB  Mental  Suffebinq. 

Damages  for  mental  suffering  by  tbe  sender 
of  a  telegram,  resulting  from  delay  in  delivery 
by  which  her  relatives  were  prevented  from  at- 
tending her  husband's  funeral,  could  only  be 
recovered  for  the  time  Ijetween  which  her  rela- 
tives could  have  arrived  at  the  place  of  burial, 
if  the  telegram  had  been  delivered  promptly,  and 
the  time  when  they  actually  arrived,  so  that 
evidence  of  mental  suffering  from  the  time  her 
hnslMuid  was  killed  was  inadmissible. 

[Ed.  Note. — For  other  cases,  see  TelegniDhs 
and  Telephmies,  Cent  Dig.  iS  69,  70;  Dec.  Dig. 
»6a*] 

7.  Witnessks  (I  323*)  — Impeachment  — Im- 
peaching Own  Witness. 

Plaintiff  could  not  ask  her  own  witness  a 
question  for  tbe  purpose  of  impeaching  his 
credit,  where  bis  testimony  contradicted  her 
own. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  t  1096;   Dec.  Dig.  g  323.*] 

8.  Tbial  (I  76*)— Reception  of  Evidence- 
Time  of  Objecting. 

An  objection  to  a  question  was  properly 
overruled,  where  it  was  not  made  until  the 
question  was  answered. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  S  185;   Dec.  Dig.  g  76.*] 


*Ite  ether  ease*  see  same  topio  and  section  NUUBBS  la  Dec.  *  Am.  Digs.  U07  to  date,  ft  Beporter  Indexes 
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9.  Evidence  d  882*)— DoctncEwi*— Detebmi- 
NATION  or  ADifissiBirrrr. 

In  an  action  for  delay  in  delirering  a  tele- 
gram, the  delivery  sheet,  Bbowine  when  the  tele- 
cram  was  delivered,  was  admissible  after  proof 
was  made  of  the  genuineness  of  the  signature 
thereto,  though  the  evidence  as  to  its  genuine- 
ness was  conQicting,  so  as  to  make  that  a  jury 
question. 

[E>d.   Note.— For  other  cases,   Me   Dvidence, 
Dec.  Dig.  f  382.»] 

10.  Telegbaphs  and  Telephones  (t  73*)  — 
AcTxoNs — JuBY  Question. 

If,  in  an  action  for  delay  in  delivering  a 
telegram,  there  was  evidence  contradicting  the 
genuineness  of  the  signature  to  the  delivery  sheet 
which  was  put  in  evidence,  it  was  a  jury  ques- 
tion whether  the  telegram  was  received  at  the 
time  therein  specified. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Dec  Dig.  i  73.*J 

11.  Teixgbaphs  and  Telephones  (|  66*)  — 
Actions  —  Admissibility  oe  Evidence  — 
Telegbam  Received. 

In  an  action  by  the  sender  for  delay  in  de- 
livering a  telegram,  the  telegram  received  by  the 
sendee  was  admissible ;  the  meaning  of  the  let- 
ters and  fibres  thereon  and  by  whom  they  were 
placed  on  it,  as  well  as  the  question  whether  the 
person  delivering  it  was  the  company's  agent, 
being  open  to  proof,  if  uncertain  or  disputed. 

[Ed.  Note. — For  other  cases,  see  Telegraphs 
and  Telephones,  Dea  Dig.  {  66.*] 

12.  Tbial  (I  29*)— Conduct  or  Coubt— Re- 

MABKS. 

In  an  action  for  delay  in  delivering  a  tele- 
gram, it  was  error  for  the  court  to  remark  to 
defendant's  counsel,  after  the  message  receiv- 
ed by  the  sendee  had  been  admitted,  defend- 
ant denying  its  delivery,  "Vou  are  responsible 
for  it." 

[Ed.  Note.— For  other  cases,  see  Trial,  Dec. 
Dig.  {  29.  •] 

13.  Pbincifai,  and  Aoent  (8  1*)— The  Rela- 
tion. 

The  minds  of  both  the  principal  and  agent 
must  meet  in  order  to  create  an  agency. 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Agent,  Cent.  Dig.  {  1 ;   Dec.  Dig.  {  1.*] 

14.  Tkial  (J  240*)— Abqumentative  Instbuo- 

TI0N8. 

In  an  action  for  delay  in  delivering  a  tele- 
gram claimed  to  have  been  sent  by  plaintiCTs 
agent,  an  instruction  that  it  was  possible  that 
plaintiff  understood  that  the  alleged  agent  was 
acting  for  her  when  he  went  ^_send  the  mes- 
sage, bttt  the  evidence  must  show  that  be  also 
agreed  to  act  as  her  agent,  was  properly  refus- 
ed as  argumentative. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  $  561 :    Dec.  Dig.  S  240.*] 

15.  Tbial  ({  242*)  —  Misleadins  Instbuc- 

TIONS. 

An  instruction,  which  required  the  jury  to 
determine  what  the  negligence  charged  in  the 
complaint  was,  was  misleading. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  18  iJCi)-570 ;   Dec.  Dig.  8  242.*] 

16.  Trial  (8  194*)- Instbcctions— Pbovincb 

OF  JOBY. 

In  nn  action  for  delay  in  delivering  a  tele- 
gram, by  which  plaintiCTs  father  and  brother 
were  prevented  from  attending  her  husband's 
funeral,  requcstorl  charges  that  there  was  no 
evidence  that  her  brother  could  have  reached  the 
place  of  burial  by  passenger  train  before  the 
funeral  if  the  message  had  been  dclivoriHl  when 
received,  that  when  the  message  was  delivered 
for  sending  the  passenger  train  by  which  her 
brother  might  have   made  connections   for  the 


place  of  the  faneral  had  already,  passed,  that 
plaintiff  could  not  recover  damages  for  mental 
suffering  for  her  father's  absence  except  dnrins 
the  period  beginning  with  the  time  he  could  have 
reached  the  place  of  burial  had  he  gone  by  a  cer- 
tain route  on  a  certain  train  and  ending  with 
the  time  he  would  have  reached  the  place  of 
bnrial  by  taking  a  certain  train  by  a  certain 
route,  and  that  there  was  no  evidence  that  de- 
fendant left  the  message  claimed  to  have  been 
delivered  with  a  certain  person,  were  all  prop- 
erly refused  as  invading  the  province  of  the 
jury. 

[EJd.  Note.— For  other  cases,  see  Trial,  Dec 
Dig.  8  1»4.*] 

17.  Telbobaphs  and  Telephones  (8  74*)  — 
Actions— iNSTBDcnoNs—AppLicABiLiTT  to 
Evidence. 

In  an  action  for  delay  in  delivering  a  tele- 
gram, by  which  plaintiff's  father  was  prevented 
from  attending  her  husband's  funeral,  an  in- 
struction that  if  the  telegram  was  delivered  to 
her  father  "before  a  titun  passed  his  station 
from  the  time  the  telegram  was  delivered  to  the 
company  at"  the  place  it  was  sent  plaintiCt 
could  not  recover,  was  properly  refused,  since  a 
train  might  have  passed  just  after  her  father 
received  the  telegram,  when  he  did  not  have 
time  to  reach  the  depot 

[Ed.  Note. — For  other  cases,  see  Telegraphs 
and  Telephones,  Dec.  Dig.  8  74.*] 

18.  Telegbaphs  and  Telephones  (8  68*)  — 
Actions— Damages— Mental  Anguish. 

If  plaintiff  could  recover  for  mental  anguish 
caused  by  delay  in  delivering  a  telegram,  by 
which  her  father  was  prevented  from  attending 
her  husband's  funeral,  she  could  recover  for 
anguish  suffered  only  from  the  time  he  woald 
have  reached  her,  bad  the  telegram  been  de- 
livered promptly,  up  to  the  time  he  actoally 
reached  her,  and  not  up  to  the  time  he  could 
have  reached  her  after  receiving  the  message. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  8  70 ;    Dec.  Dig.  | 

ea*] 

19.  Pbincipal  and  aoent  (|  25*)— The  Re- 
lation. 

Though  plaintiff  requested  another  to  send 
a  telegram,  if  the  latter  sent  it  on  his  own  ac- 
count, and  not  as  her  agent,  the  relation  of  prin- 
cipal and  agent  was  not  established,  so  as  to 
entitle  her  to  recover  for  delay  in  delivery. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Dec  Dig.  8  25.*] 

Simpson,  J.,  dissenting. 

Appeal  from  Law  and  Equity  Court,  Walk- 
er County;  T.  h.  Sowell,  Judge. 

Action  by  Avle  Northcutt  against  the  West- 
ern Union  Telegraph  Company.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.  Re- 
versed and  remanded. 

The  first  assignment  of  error  is  that  the 
court  erred  In  refusing  to  sustain  defendant's 
motion  to  strike  the  following  averments  of 
the  complaint:  (1)  "The  said  Jack  Van  Horn 
and  Sallle  Van  Horn,  her  mother,  could  have 
reached  plnlntlfTs  home  before  her  husband, 
Harry  Northcutt,  was  burled,  and  could  have 
comforted  and  consoled  plaintiff  In  her  sore 
affliction;  and  plaintiff  avers  that  on  account 
of  plaintiff's  negligence  and  carelessness  In 
delivering  said  message  plaintiff  was  prevent- 
ed from  having  the  comfort  and  consolation 
in  her  affliction  which  her  mother  and  father 
could  have  and  would  have  rendered  her,  had 


*For  other  cates  aee  aame  topio  and  •ectlon  NUMBER  In  Dec.  *  Am.  Digs.  1907  to  date,  &  Reporter  Indexes 
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they  been  present  while  her  husband  was  ly- 
ing a  corpse  and  also  at  the  burial."  (2)  Also 
the  words,  "and  Sallle  Van  Horn,  her  moth- 
er," and  the  words,  "and  her  mother,"  where 
the  same  appear  In  the  first  and  second  counts 
of  the  complaint 

The  second  assignment  of  error  Is  that  the 
court  erred  In  refusing  to  strike  from  the 
complaint  those  words  set  oat  In  the  first  as- 
signment of  error,  numbered  1  and  2,  and  the 
following:  "Plaintiff's  said  father.  Jack  Van 
Horn,  and  Sallie  Van  Horn,  her  mother,  could 
have  reached  the  place  where  plaintitTs  hus- 
band, Harry  Northcutt,  was  lying  dead,  in 
time  to  have  been  with  plaintiff  and  consoled 
and  comforted  her  before  and  at  the  time  of 
her  husband's  burial,  and  during  the  time  of 
her  bereavement."  And  "the  plaintiff  was 
prevented  from  having  the  presence,  consola- 
tion and  comfort  of  said  father  and  mother 
before  and  at  the  time  of  ber  husband's  buri- 
al, and  during  her  bereavement"  And  de- 
fendant farther  mbves  to  strike  from  said 
second  count  the  entire  averment  of  damages 
as  therein  set  forth. 

The  third  assignment  of  error  Is  that  the 
court  erred  in  refusing  to  strike  those  certain 
averments  by  which  plaintiff  claimed  dam- 
ages by  reason  of  the  alleged  fact  that  she 
lost  the  consolation  and  comfort  which  she 
would  have  received  from  her  father.  Jack 
Van  Horn,  as  contained  in  said  complaint 

The  fourth  and  flftb  assignments  of  error 
allege  error  in  overruling  demurrers  to  the 
first  and  second  counts  of  the  complaint,  which 
necessitates  the  setting  out  of  the  camplaint, 
which  is  aa  follows: 

Ck>unt  1:  "Plaintiff  claims  of  defendant 
the  sum  of  $1,800  as  damages  for  the  breach 
of  a  contract  made  by  plaintiff  through  her 
agent,  A.  D.  Northcutt,  and  defendant,  on  or 
about  the  1st  day  of  October,  1906,  by  the 
terms  of  which  defendant  undertook  to  trans- 
mit from  Nauvoo,  Ala.,  to  Dora,  Ala.,  the  fol- 
lowing message:  'Nauvoo,  Alabama,  10/1. 
Jack  Van  Horn.  Dora,  Alabama.  Harris  kill- 
ed at  mines.  Notify  Jack  at  once  at  Empire. 
A.  D.  Northcutt.'  And  plaintiff  avers  that  at 
the  time  of  making  said  contract  the  defend- 
ant was  engaged  in  the  business  of  transmit- 
ting and  delivering  telegraphic  messages  for 
hire,  and  that  she  paid  to  defendant  the 
charges  for  sending  such  message  from  Nau- 
voo, Ala.,  and  delivering  the  same  at  Dora, 
Ala.  And  plaintiff  avers  that  defendant  broke 
said  contract,  in  this:  That  It  was  negligent 
and  careless  in  delivering  said  message  to 
said  Van  Horn  at  Dora,  Ala. ;  and  plaintiff 
avers  that,  had  the  message  been  delivered  to 
her  father.  Jack  Van  Horn,  within  a  reason- 
able time,  her  father,  the  said  Jack  Van  Horn, 
and  Sallie  Van  Horn,  her  mother,  could  have 
reached  plaintitTs  home  before  her  husband, 
Harris  Northcutt  was  burled,  and  could  have 
consoled  and  comforted  plaintiff  in  her  sore 
affliction ;  and  plaintiff  further  avers  that  on 
accoont  of  plaintitTs  negligence  and  careless- 
ness In  delivering  said  message  plaintiff  was 


prevented  from  having  the  comfort  and  con- 
solation In  her  affliction  which  her  lather  and 
mother  could  have  and  would  have  rendered 
to  her,  had  they  been  present  with  her  while 
her  husband  was  lying  a  corpse,  and  also  at 
his  burial,  on  account  of  which  plaintiff  suf- 
fered great  injury  to  her  feelings  and  mental 
anguish,  to  her  damage,"  etc. 

Count  2:  Same  as  count  1  down  to  and 
including  the  message,  with  the  following 
averment:  "And  defendant  contracted  and 
undertook  for  a  certain  sum  of  money,  which 
plaintiff's  agent  then  and  there  paid  to  de- 
fendant, to  deliver  said  message  to  plaintifTa 
father.  Jack  Van  Horn,  at  Dora,  Ala.  Plain- 
tiff overs  that  defendant  was  engaged  in  the 
business  of  transmitting  telegraphic  messages 
for  hire  between  two  said  places;  and  plain- 
tiff avers  that  defendant  broke  said  contract, 
in  this:  That  it  was  negligent  and  careless 
in  delivering  said  message  to  said  Jack  Van 
Horn  at  Dora,  Ala.;  that  had  said  message 
been  delivered  to  plaintiff's  father,  the  said 
Jack  Van  Horn,  within  a  reasonable  time, 
plalntUTs  said  father.  Jack  Van  Horn,  and 
Sallie  Van  Horn,  ber  mother,  could  bave 
reached  the  place  where  plalntlirs  husband, 
Harris  Northcutt,  was  lying  dead,  in  time  to 
have  been  with  plaintiff  and  consoled  and 
comforted  her  before  and  at  the  time  of  her 
husband's  burial  and  during  her  bereavement : 
and  that  by  reason  of  defendant's  negligence 
and  carelessness  in  delivering  said  message  to 
the  said  Jack  Van  Horn  at  Dora,  Ala.,  plain- 
tiff was  prevented  from  having  the  presence, 
consolation,  and  comfort  before  and  at  the 
time  of  her  husband's  burial,  and  during  her 
bereavement,  on  account  of  which  plaintiff 
suffered  great  Injury  to  her  feelings  and  men- 
tal anguish,"  etc. 

The  following  demurrers  were  interposed 
to  the  counts  separately :  "(1)  It  does  not  ap- 
pear that  defendant  was  Informed  of  the  al- 
leged agency  of  A.  D.  Northcutt.  (2)  It  does 
not  appear  that  plaintiff  suffered  in  person  or 
estate  by  the  alleged  failure  to  deliver  said 
telegram.  (3)  The  facts  alleged  do  not  show 
that  A.  D.  Northcutt  was  an  agent  of  plain- 
tiff in  sending  the  telegram  set  out  herein. 
(4)  The  facts  alleged  therein  show  no  right 
of  recovery  by  plaintiff  In  this  action.  (5) 
The  facts  alleged  therein  fall  to  show  that 
plaintiff  sustained  any  damages  by  reason  of 
the  alleged  failure  of  defendant  to  deliver  the 
telegram  therein  described.  (6)  The  damages 
therein  claimed  are  remote,  and  are  not  re- 
coverable on  the  facts  alleged.  (7)  It  is  not 
shown  in  what  respect  defendant  violated  its 
said  duty  or  contract.  (8)  It  is  not  shown 
that  the  alleged  damages  followed  as  a  proxi- 
mate result  of  defendant's  alleged  wrong.  (9) 
Said  count  is  insufficient  and  indefinite,  in 
that  it  is  not  made  to  appear  wherein  defend- 
ant was  in  default  in  the  premises.  (10)  No 
damages  to  the  person  or  estate  of  plaintiff 
are  claimed  in  and  by  said  count" 

The  sixth  assignment  of  error  is  that  the 
court  erred  in  allowing  plaintiff  to  be  asked, 
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over  the  objection  of  defendant,  this  ques- 
tion: "After  the  telegram  was  sent  to  jour 
father  at  Dora,  notifying  him  of  the  death  of 
your  hnsband,  did  your  father  come  to  Nan- 
voo?"  And  the  next  assignment  is  as  to  her 
answer,  "Not  until  after  the  funeral." 

The  seventh  assignment  of  error  is  to  per- 
mitting the  qn^tion  to  plaintiff,  concerning 
the  time  from  the  sending  of  the  telegram  to 
the  burial,  "Now,  during  that  time  was  your 
father,  Jack  Van  Horn,  with  you?"  and  the 
next  to  the  answer,  "He  wasn't  there  during 
the  funeral." 

Assignments  of  error  8  and  8V&  are  to  the 
question,  "Ton  had  no  relatives  there?"  and 
the  answer,  "No,  sir." 

The  ninth  assignment  Is  to  the  following 
question :  "I  will  withdraw  that  question, 
and  ask  yon  If,  on  account  of  the  absence  of 
your  father,  you  suffered  any  mental  afiSic- 
tion  or  suffering?"  and  assignment  9%  to 
the  answer  to  the  same,  which  is  not  put 
down  in  the  transcript. 

Assignments  10  and  10^  are  to  the  ques- 
tion, "I  will  ask  you  if,  on  account  of  the 
absence  of  your  father  from  the  time  your 
husband  was  killed  and  after  you  sent  the 
telegram,  and  up  to  the  time  he  was  burled, 
up  to  the  time  be  came  there,  and  on  account 
of  that  absence,  you  suffered  any  injury  to 
your  feelings  and  mental  anguish?"  and  the 
plaintiff's  answer,  "Xes,  sir." 

Assignments  19,  20,  and  21  are  as  follows: 

"(19)  In  sustaining  plaintiff's  objection  to 
the  question  proponnded  to  Shepherd,  the  op- 
erator, 'Did  Mr.  Northcutt  state  to  you  that 
he  was  sending  the  message  as  agent  for  plain- 
tiff in  this  caser 

"(20)  Separately  erred  in  sustaining  plain- 
tiffs objection  to  the  following  questions  pro- 
ponnded by  defendant  to  Shepherd:  (a)  'Did 
any  one  give  you  any  notice  of  any  kind  what- 
ever that  plaintiff  in  this  case  was  the  real 
sender  of  the  message,  and  that  Mr.  North- 
cutt  was  simply  sending  It  as  an  agent?"  (b) 
'State  whether  or  not  you  had  any  infonna- 
tion  that  plaintiff  in  this  case  was  the  sender 
of  the  message,  and  that  A.  D.  Northcutt  was 
acting  merely  as  an  agent.'  (c)  'I  will  ask 
you  whether  or  not  you  knew  that  she  had 
anything  to  do  with  the  message,  or  was  in 
any  way  connected  with  It.' 

"(21)  The  court  erred  in  Its  oral  charge  as 
follows :  'So,  then,  gentlemen,  if  you  believe 
from  the  evidence  that  Mr.  A.  D.  Northcutt 
was  the  agent  of  plaintiff,  and  that  defendant 
•  was  negligent  in  and  about  its  delivery,  and 
that  on  account  of  that  negligence  plaintiff's 
father  was  prevented  from  coming  to  her  re- 
lief and  administering  to  her  consolation  and 
comfort  during  her  grief,  then,  gentlemen,  it 
will  be  your  duty  to  find  for  plaintiff." 

Assignment  22  has  reference  to  the  fol- 
lowing refused  charges  requested  by  defend- 
ant: 

(1)  General  affirmative  charge. 

(2  and  3)  Affirmative  charges  as  to  the  first 
and  second  counts. 


(4)  "If  you  believe  the  evidence,  yon  can» 
not  award  any  damages  to  plaintiff  by  rea- 
son of  any  mental  pain  and  anguish  ttiat 
plaintiff  may  have  suffered  by  reason  of  the 
absence  of  Jack  Van  Horn  before  the  time  of 
burial." 

(5)  "I  charge  yon  that  there  Is  no  evi- 
dence In  this  case  on  which  you  are  author- 
ized  to  base  a  verdict  awarding  damages  for 
mental  pain  and  anguish  or  injury  to  feel- 
ings." 

(Q)  "I  charge  you  that  if  you  believe  the 
evidence  plaintiff  cannot  recover  more  than 
25  cents." 

(8)  "I  charge  you  that  there  is  no  evidence 
In  this  case  that  defendant  or  its  agentx 
had  notice,  at  the  time  of  the  message  sued 
on  was  sent,  that  A.  D.  Northcutt  was  acting 
as  agent  for  plaintiff." 
.  (9)  "I  charge  you  that,  unless  defendant 
had  notice  of  the  fact  that  A-  I>-  Northcutt 
was  sending  the  message  In  question  as  agent 
of  plaintiff,  then  plaintiff  cannot  recover  for 
mental  distress  by  reason  of  the  absence  of 
Jack  Van  Horn  as  alleged." 

(9%)  "I  charge  you  that,  nnless  the  de- 
fendant had  notice  of  the  fact  that'  A.  D. 
Northcutt  was  sending  the  message  In  ques- 
tion as  the  agent  of  plaintiff,  then  plaintiff 
cannot  recover  for  any  damage  to  her  feel- 
ings or  for  mental  anguish  caused  by  reason 
of  the  failure  to  deliver  the  message  with 
reasonable  promptness." 

(10)  "I  charge  you  that,  unless  the  defend- 
ant had  notice  of  the  fact  that  A.  D.  North- 
cutt was  sending  the  message  in  question  as 
the  agent  of  the  plaintiff,  then  plaintiff  can- 
not recover  for  any  damage  to  her  feelings  or 
for  mental  anguish  caused  by  reason  of  the 
failure  to  deliver  said  message  with  reason- 
able promptness,  except  in  the  same  respect 
in  which  the  said  A.  D.  Northcutt  would 
have  been  entitled  to  recover  such  damages, 
bad  be  in  fact  been  the  principal." 

(11)  "I  charge  you  that,  where  telegraph 
companies  have  no  notice  of  the  fact  that 
a  person  sending  a  message  is  acting  as  the 
agent  for  an  undisclosed  principal,  such  un- 
disclosed principal  has  no  right  to  claim  dam- 
ages for  breach  of  the  contract  of  delivery 
on  account  of  mental  pain  and  anguish." 

(12)  "I  charge  you  that,  where  telegraph 
companies  have  no  notice  of  the  fact  that  a 
person  sending  a  message  is  acting  as  the 
agent  of  an  undisclosed  principal,  such  undis- 
closed principal  has  no  right  to  claim  dam- 
ages for  a  breach  of  the  contract  of  delivery 
on  the  ground  of  mental  pain  and  anguish, 
unless  the  agent  in  whose  name  the  contract 
was  made  himself  could  have  recovered  dam- 
ages for  mental  pain  and  anguish  in  the 
event  that  said  message  should  not  be  deliv- 
ered on  account  of  negligence  of  defendant" 

(17)  "I  charge  you  that,  while  an  undis- 
closed principal  may  sue  upon  a  contract 
made  by  Its  agent  in  the  latter's  name,  yet 
the  principal  cannot  recover  any  damages 
which  are  peculiar  to  the  principal  and  would 
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not  ordinarily  flow  from  a  breach  of  the  con- 
tract. If  entered  into  by  the  agent  or  on  his 
own  behalf,  unless  the  parties  sought  to  be 
charged  with  the  breach  had  notice  that  the 
agent  In  fact  was  acting  as  the  agent  of 
some  other  person  than  himself." 

(25)  "I  charge  you  that  you  can  award  no 
damages  to  plaintiff  in  this  cause  on  account 
of  the  alleged  fact  that  she  was  deprived  of 
the  comfort  and  consolation  of  her  father's 
presence,  aniess  the  defendant's  agent,  at 
the  time  of  receiving  for  transmission  and 
delivery  the  message  sued  on,  had  notice  that 
the  purpose,  or  one  of  the  purposes,  for 
which  the  message  was  sent,  was  to  eiuible 
plaintiff  in  this  case  to  have  the  comfort  and 
solace  of  her  father's  presence  under  the  cir- 
cumstances averred  in  the  complaint" 

(2Q  "I  charge  you  that  under  the  law  it  is 
established  in  this  state  that  defendant  tele- 
graph company  was  charged  with  notice  of 
tlie  fact,  if  It  were  a  fact,  that  the  sendee 
of  the  message  and  the  person  mentioned 
therein  as  Jack  bad  any  Interest  in  knowing 
of  the  fact  that  Harris  Northcutt  had  died, 
and  that  they  would  suffer  mental  pain  and 
anguish  If  they  were  not  apprised  of  this 
fact  in  time  to  attend  the  funeral;  but  I 
charge  you  that  the  terms  of  the  message 
sued  on,  of  themselves  alone,  do  not  charge 
defendant  with  notice  that  A.  D.  Northcutt 
was  acting  as  the  agent  of  plaintiff  tn  send- 
ing said  message,  and  that  plaintiff  sought 
by  the  sending  thereof  to  have  the  comfort 
and  solace  of  her  father's  presence,  and  that 
she  would  suffer  mental  pain  and  anguish  at 
not  having  said  comfort  and  solace  from  her 
said  father,  if  the  latter  were  prevented 
from  coming  to  her  by  the  nondelivery  or  de- 
lay in  delivery  of  the  message  in  question." 

(27)  "I  charge  you  that  the  law  does  not 
authorize  a  recovery  of  damages  by  any  per- 
son who  may  experience  mental  distress  by 
reason  of  the  delay  in  the  delivery  of  the 
telegram.  Only  parties  to  the  contract  of 
transmission  and  delivery  can  recover  such 
damages,  and  where  the  person  who  claims 
to  be  a  principal  in  such  a  contract  of  trans- 
mission and  delivery  entered  Into  with  a 
telegraph  company  is  not  a  party  to  the  mes- 
sage, nor  mentioned  therein,  and  no  notice 
of  the  fact  that  such  person  Is  in  fact  a 
principal  Is  acquired  by  the  telegraph  com- 
pany, then  the  telegraph  company  will  not 
be  liable  to  such  undisclosed  principal  for 
inental  pain  and  anguish  that  may  have 
been  suffered  by  the  principal,  and  not  to  be 
foreseen  and  anticipated  from  the  terms  of 
the  message,  and  the  parties  connected  there- 
with as  known  to  defendant" 

(28)  "I  charge  you  that  while  it  is  the 
law  that  a  person  who  sends  a  telegram  may 
recover  damages  for  the  loss  of  solace  and 
comfort  by  reason  of  the  negligent  failure 
o<  the  telegraph  company  to  deliver  a  mes- 
sage to  the  person  whose  solace  and  comfort 
is  desired,  yet  I  charge  you  that  damages  of 
this  nature  cannot  be  recovered,  unless  the 


terms  of  the  message  itself  are  sufficient  to 
put  the  telegraph  company  upon  notice  that 
such  solace  and  comfort  is  expected  by  the 
sender,  or  unless  notice  of  that  fact  is 
brought  home  to  the  telegraph  company  from 
some  other  source  than  the  message  Itself." 

(29)  "I  charge  you  that  the  message  in 
this  case  Is  not  sufficient  in  Its  terms  to 
charge  the  defendant  with  notice  of  the  fact 
that  the  comfort  and  solace  of  the  sendee 
was  expected  by  the  sender  or  by  plaintiff, 
and,  unless  you  believe  that  notice  of  such  a 
fact  was  brought  home  to  defendant  in  some 
other  way  at  the  time  said  message  was 
sent  then  you  cannot  award  plaintiff  any 
damages  on  account  of  the  alleged  fact  that 
she  was  deprived  of  the  solace  and  com- 
fort that  her  father  would  have  rendered 
her  bad  be  been  present  before  the  funeral." 

(SO)  "I  charge  you  that  there  Is  no  evi- 
dence in  this  case  that  Jack  Van  Horn  could 
have  reached  Nauvoo  by  passenger  train  be- 
fore the  funeral,  even  if  the  message  bad 
been  delivered  to  him  the  instant  it  was  re- 
ceived by  the  agent  at  Nauvoo." 

(31)  "I  charge  you  that  at  the  time  the 
message  in  question  was  delivered  to  defend- 
ant's agent  at  Nauvoo  the  passenger  train 
running  from  Dora  to  Jasper,  where  connec- 
tion might  have  been  made  with  the  passen- 
ger train  from  Jasper  to  Nauvoo,  had  already 
passed  Dora  on  its  way  to  Jasper,  and  that 
the  defendant  is  in  no  sense  liable  to  plain- 
tiff, or  to  any  other  person,  for  the  failure  to 
notify  Van  Horn  in  time  for  him  to  catch 
that  train." 

(32)  "I  charge  you  that  if  the  telegram  In 
question  was  delivered  to  Jack  Van  Horn  at 
Dora,  Ala.,  before  any  passenger  train 
passed  that  place  from  the  time  the  tele- 
gram was  delivered  at  Nauvoo,  then  your 
verdict  must  be  for  the  defendant" 

(c)  "I  charge  you  that  it  is  possible  that 
plaintiff  understood  that  A.  D.  Northcutt  was 
acting  as  plaintiffs  agent  when  he  left  to 
send  the  alleged  message;  but  the  evidence 
must  go  further  before  you  can  sign  for  the 
plaintiff,  and  establish  to  your  reasonable 
satisfaction  that  A.  D.  Northcutt  also  under- 
stood and  agreed  so  to  act" 

(d)  "I  charge  you  that,  unless  you  are  able 
to  distinguish  the  grief  of  plaintiff  which 
would  have  been  relieved  by  the  presence  of 
her  father  from  the  grief  she  was  otherwise 
suffering  by  reason  of  the  husband's  death, 
and  which  would  not  have  been  removed  or 
lessened  by  the  presence  of  her  father,  then 
you  cannot  find  any  damages  for  plaintiff 
based  on  the  theory  of  mental  pain  and  an- 
guish." 

(e)  "I  charge  you  that  if  you  believe  the 
evidence  in  this  case  you  cannot  find  any 
damages  for  plaintiff  for  mental  suffering 
caused  by  reason  of  the  absence  of  her  father 
from  Nauvoo,  except  during  the  period  begin- 
ning with  the  time  he  would  have  reached 
Nauvoo,  had  he  gone  by  way  of  Carbon  Hill 
on  the  5  o'clock  train  on  October  1st  and 
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driven  from  there  to  Nauvoo,  and  ending 
with  the  time  he  would  have  reached  Nauvoo, 
had  he  taken  the  morning  train  to  Carbon 
Hill,  and  driven  from  thence  to  Nauvoo  on 
October  2d." 

(g)  "I  charge  you  that  there  la  no  evidence 
In  this  case  that  defendant,  or  Its  agents,  In 
the  line  and  scope  of  their  duty,  left  the  al- 
leged message  In  question,  after  Its  trans- 
mission to  Dora,  with  the  lady  who  Is  said 
to  have  lived  near  Van  Horn." 

The  following  charges  were  given  for  the 
plaintiff: 

(1)  "I  charge  you,  gentlemen,  that  If  plain- 
tiff's father  was  prevented  from  going  to 
the  relief  of  plaintiff  by  reason  of  the  negli- 
gence of  defendant,  the  fact  of  the  agency  of 
A.  D.  Northcutt  being  established  to  your 
reasonable  satisfaction  as  claimed,  she  would 
be  entitled  to  recover  for  the  anguish  she 
may  have  suffered  on  account  of  his  absence 
up  to  the  time  he  could  have  gotten  to  her 
after  receiving  her  message,  even  If  the  Ju- 
ry could  believe  be  could  have  gotten  to  her 
before  he  did  after  be  received  her  mes- 
sage." 

(2)  "The  court  charges  the  Jury  that  if 
they  believe,  from  all  the  evidence,  that  Mrs. 
Northcutt  Instructed  A.  D.  Northcutt  to  go 
and  send  the  telegram  to  her  father  at  Dora, 
and  A.  D.  Northcutt  did  send  the  telegram 
mentioned  in  the  complaint  to  her  father. 
Jack  Van  Horn,  this  would  make  A.  D.  North- 
cutt the  agent  of  plaintiff  in  sending  said 
telegram." 

Campbell  &  Johnson,  for  appellant  O.  O. 
Chenault,  for  appellee. 

SIMPSON,  J.  This  action  was  brought  by 
the  appellee  for  damages  for  delay  in  deliver- 
ing a  telegram.  The  action  is  on  the  con- 
tract, and  alleges  that  plaintlfTs  husband  was 
killed  accidentally;  that  her  brother-in-law 
(Northcutt),  as  her  agent,  sent  from  Nauvoo, 
Ala.,  to  her  father  (Van  Horn)  at  Dora,  Ala., 
a  telegram  In  these  words:  "Harris  killed  in 
mines.  Notify  Jack  at  once  at  Empire. 
[Signed]  A.  D.  Northcutt"  "Harris"  was 
plalntltrs  husband,  and  "Jack"  was  a  brother 
of  Ills.  There  is  some  conflict  in  the  evi- 
dence as  to  the  agency  of  Northcutt  in  send- 
ing the  message;  but  according  to  the  plain- 
tiff's statement  she  requested  him  to  send 
the  telegram  to  her  father,  and  he  added  the 
request  to  notify  his  brother. 

Plaintiff  claims  that,  by  reason  of  the  de- 
lay in  the  delivery,  her  father  could  not 
and  did  not  reach  Nauvoo  until  after  her 
husband  was  burled,  so  that  her  principal 
claim  for  damages  is  for  mental  anguish  for 
the  day  during  which  the  arrangements  were 
being  made  and  the  funeral  was  conducted, 
on  account  of  being  deprived  of  the  consola- 
tion of  having  her  father  with  her.  Upon  the 
general  subject  of  recovery  for  mental  an- 
guish in  such  cases,  the  authorities  in  other 
states  are  in  hopeless  conflict;  but  onr  own 
court  has  carefully  gone  Into  the  matter, 


and  has  arrived  at  certain  definite  conclu- 
sions which  it  may  be  well  to  state  in  the 
outset  for  it  is  not  deemed  wise,  at  this 
day,  to  go  behind  our  decisions  and  open 
up  this  wide  field  of  controversy  for  a  new 
alignment  of  principles. 

First  An  undisclosed  principal  may  sue 
on  a  contract  made  by  his  agent.  W.  U.  Tel. 
Ck).  V.  MUlsap,  1S5  Ala.  415,  33  South.  100, 
and  cases  cited;  Manker  v.  W.  U.  Tel.  Co., 
137  Ala.  292,  34  South.  839;  Western  U.  Tel. 
Co.  T.  Manker,  145  Ala.  418,  41  South.  860. 

Second.  Where  there  is  a  right  of  recovery 
of  anything  else  on  the  contract,  a  recovery 
may  be  had  in  addition  for  mental  anguish. 
W.  U.  Tel.  Co.  v.  Krichbaum,  132  Ala.  535. 
31  South.  607;  W.  U.  Tel.  C!o.  v.  Henderson. 
89  Ala.  510,  518,  619,  7  South.  419,  18  Am. 
St  Rep.  148. 

Third.  While  there  has  been  some  criti- 
cism of  the  rule  laid  down  in  the  leading 
case  of  Hadley  v.  Baxendale,  9  E}xch.  341, 
to  wit,  that  the  damages  for  the  breach  of  a 
contract  "should  be  such  as  may  fairly  and 
reasonably  be  considered  either  arising  nat- 
urally— i.  e.,  according  to  the  usual  course 
of  things — from  such  breach  of  contract  it- 
self, or  such  as  may  reasonably  l>e  supposed 
to  have  been  In  the  contemplation  of  the 
parties,  at  the  time  they  made  the  contract, 
as  the  probable  result  of  the  breach  of  it" 
yet  that  criticism  was  only  verbal,  to  the 
extent  that  it  would  be  more  accurate  to  say 
that  any  special  facts  which  magnify  the 
transaction  and  entitle  the  party  to  special 
damages  should  be  brought  within  the  con- 
templation of  the  parties.  Daughtery  ▼. 
Am.  Union  Tel.  Co.,  75  Ala.  168,  176,  177. 
51  Am.  Rep.  435.  Tills  and  other  cases  ad- 
here to  the  rule  In  said  leading  case,  but  hold 
that,  by  reason  of  the  peculiar  nature  of  the 
telegraph  company  and  the  duties  it  under<- 
takes  to  the  public,  the  very  fact  of  a  com- 
munication being  sent  by  telegraph  gives 
notice  that  expedition  Is  the  main  object  In 
view;  80  that  it  Is  not  necessary  to  bring; 
to  its  attention  the  circumstances  which  call 
for  sending  the  message  without  delay,  or 
even  to  conch  the  message  In  language  whicb 
may  be  understood.  W.  U.  Tel.  Co.  v.  Way, 
83  Ala.  642,  657,  658,  4  South.  844. 

It  must  be  acknowledged  that  this  element 
of  damage  is  very  vague  and  uncertain;  that 
it  Is  very  difficult  if  not  Impossible,  for  a 
Jury  to  ascertain  how  much  mental  angulsb 
a  person  endures,  and  to  translate  it  into 
dollars  and  cents;  and  also  that  if  this 
principle  should  be  applied  to  contracts  gen- 
erally, it  would  be'  very  far-reaching,  and 
possibly  ruinous  to  many  commercial  trans- 
actions. Consequently  our  court  has  said 
that  it  is  to  be  allowed  only  in  case  of  mes- 
sages between  persons  occupying  close  de- 
grees of  relationship,  relating  to  exception- 
al events  such  as  sickness  or  death,  and  that 
"to  extend  as  a  natural  result  the  allowance 
on  other  occasions  'would  •  •  •  tend  to 
promote  and  encourage  a  species  of  litigatioik 
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more  or  lees  speculatire  in  its  nature,  and 
unjust  and  oppressive  in  its  results.' "  W. 
D.  Tel.  Co.  T.  Westmoreland,  161  Ala.  319, 
44  Soutb.  382,  383;  W.  U.  Tel.  Co.  y.  Ayers, 
131  Ala.  391,  394,  81  South.  78,  90  Am.  St 
Rep.  92. 

It  is  contended  by  the  appellant  tbat,  ac- 
cording to  tlie  overwhelming  weight  of  au- 
thority, no  recovery  can  be.  had  for  mental 
suffering  where  the  connection  of  the  plain- 
tiff with  the  message  is  not  brought  home  to 
the  telegraph  company.  The  cases  referred 
to  in  appellant's  brief  do  not  seem  to  rest 
upon  any  peculiarity  in  reg:ard  to  mental 
suffering  as  an  element  of  damage,  but  rath- 
er upon  the  general  principle,  held  by  some 
courts,  in  construing  the  Hadley-Baxendale 
Case,  which  we  have  seen  does  not  obtain 
in  this  state  in  cases  against  telegraph  com- 
panies, to  wit,  that  the  company  is  not  lia- 
ble unless  informed  of  the  circumstances 
which  would  cause  the  loss  or  suffering. 
Thus  the  principal  case  relied  on  (Helms 
V.  W.  U.  Tel.  Co.,  143  N.  G  386,  55  S.  B.  831, 
8  L.  B.  A.  (N.  S.)  249,  118  Am.  St  Rep.  811) 
argues  upon  the  general  principle,  while  the 
case  of  Primrose  v.  W.  U.  Tel.  Co.,  154  U.  S. 
1,  14  Sup.  Ct  1098,  38  L.  Ed.  883,  Involved  a 
cipher  message  about  a  commercial  transac- 
tion. The  case  of  W.  U.  Tel.  Co.  v.  Luck,  91 
Tex.  178,  41  S.  W.  469,  66  Am.  St  Rep.  869, 
and  Same  v.  Kirkpatrick,  76  Tex.  217,  13  S. 
W.  70,  18  Am.  St  Rep.  37,  and  others  which 
it  is  unnecessary  to  cite,  rest  upon  the  same 
general  principle. 

For  these  reasons  It  is  the  opinion  of 
the  writer  tliat  without  overruling  or  modi- 
fying our  previous  decisions,  this  contention 
cannot  be  sustained;  but  the  majority  of 
the  court  (consisting  of  TYSON,  C.  J.,  and 
DOWDBLL,  DEN80N,  and  ANDERSON, 
JJ.)  hold  tbtit,  the  plalntlfTs  relation  to  the 
contract  not  having  been  disclosed  to  the 
telegraph  company,  and  it  not  appearing  in 
the  telegram,  she  is  not  entitled  to  recover 
for  mental  pain  and  anguish,  and  lir  support 
of  that  proposition  they  cite  Helms  v.  W.  U. 
Tel.  Co.,  143  N.  0.  386,  55  S.  B.  831,  8  L.  R. 
A.  (N.  S.)  249,  118  Am.  St  Rep.  811,  and 
note;  Poteet  v.  W.  U.  Tel.  Co.,  74  S.  C.  492, 
55  S.  E.  113;  W.  U.  Tel.  Co.  v.  Kirkpatrick, 
7«  Tex.  217,  13  S.  W.  70,  18  Am.  St  Rep. 
SI;  Squire  v.  W.  U.  Tel.  O.,  98  Mass.  237, 
93  Am.  Dec.  157;  W.  U.  Tel.  Co.  v.  Procter, 
6  Tex.  Civ.  App.  300,  25  S.  W.  813;  Railroad 
Co.  V.  Seals  (Tex.  Civ.  App.)  41  S.  W.  841: 
Elliott  v.  Telegraph  Co.,  75  Tex.  18,  12  8.  W. 
954,  16  Am.  St.  Rep.  872;  W.  U.  Tel.  Ck).  v. 
Brown,  71  Tex.  723,  10  S.  W.  323,  2  L.  R. 
A.  766;  S.  W.  Tel.  Co.  v.  Gotcher,  93  Tex. 
114,  53  S.  W.  686:  Davidson  v.  W.  U.  Tel. 
Co.,  54  S.  W.  830,  21  Ky.  Law  Rep.  1292; 
Morrow  v.  W.  U.  Tel.  Co.,  107  Ky.  517.  54 
S.  W.  S!r>3;  Rogers  v.  W.  U.  Tel.  Co.,  72  S. 
C.  290.  51  S.  E.  773;  Cranford  v.  W.  U.  Tel. 
Co.,  138  N.  C.  102,  50  S.  B.  585:  W.  U.  Tel. 
Oo.  V.  Kerr,  4  Tex.  Civ.  App.  280,  23  S.  W. 
264;   W.  U.  Tel.  Co.  v.  Carter,  85  Tex.  580, 


22  S.  W.  961,  34  Am.  St  Rep.  826;  W.  U. 
Tel.  Ca  T.  Weniski.  84  Ark".  457,  106  S.  W. 
486. 

Mental  suffering,  resulting  from  the  ab- 
sence of  some  one  whose  presence  would  be 
consoling  in  the  time  of  grief,  is  recognized 
as  a  proper  subject  of  damage.  Jones  on  Tel- 
egraph and  Telephone  Companies,  i  543,  p. 
519.  From  what  has  been  said,  it  results, 
from  the  opinion  of  the  majority  of  the  court 
that  the  averments  of  the  complaint  in  regard 
to  mental  suffering  should  have  been  stricken 
on  motion,  and  that  the  charges  requested  by 
the  defendant  on  the  ground  of  mental  Buf- 
fering should  have  been  given. 

The  plaintiff,  when  on  the  stand  as  a  wit- 
ness, was  asked  this  question,  to  wit:  "I  will 
ask  you  If,  on  account  of  the  absence  of  your 
father  from  the  time  your  husband  was  kill- 
ed, and  after  you  sent  the  telegram,  and  up 
to  the  time  he  was  burled,  up  to  the  time 
be  came  there,  and  on  account  of  that  ab- 
sence, you  suffered  any  injury  to  your  feel- 
ings and  mental  anguish."  This  question  was 
objected  to,  and  the  answer  (which  was 
"Yes")  was  moved  to  be  excluded,  and  the 
motion  overruled.  This  was  error.  In  an 
attachment  case,  io  which  it  was  sought  to 
recover  for  wounded  feelings,  this  court  held 
that  It  was  improper  to  permit  the  plaintiff  to 
testify  that  he  was  "much  distressed,  and 
harassed  in  body  and  mind" — that  he  "was 
almost  crazy."  The  court,  speaking  through 
Stone,  J.,  said:  "Such  testimony  as  this  can 
be  legal,  only  on  the  theory  that  for  wrongs, 
identical  in  nature  and  degree,  the  man  of 
delicate  organism  and  acute  sensibilities  is 
entitled  to  greater  damages  than  one  of  more 
stoical  nature.  •  •  •  But  sugh  suffering  is 
not  the  subject  of  direct  proof.  It  is  an  in- 
ference to  be  drawn  by  the  Jury  from  the 
manner  and  canselessness  of  the  wrong." 
City  National  Bank  v.  Jeffries,  73  Ala.  183. 
192-193.  In  the  case  of  Roberts  v.  W.  U.  Tel. 
Co.,  73  S.  C.  520,  53  S.  E.  985,  there  was  no 
objection  to  the  testimony ;  but,  in  discussing 
a  charge,  the  court  merely  remarks  that  "the 
plaintiff  •  •  •  may  testify  to  the  fact 
that  he  suffered,  after  the  circumstances  from 
which  the  suffering  might  arise  have  been 
brought  out;  but  he  cannot  testify  as  to 
his  peculiar  apprehensions,  fears,  and  con- 
clusions, because  these  might  be  due  to  in- 
dividual temperament" 

Another  reason  why  this  testimony  should 
be  excluded  is  that  It  relates  to  her  mental 
suffering  from  the  time  her  husband  was 
killed;  whereas,  if  the  defendant  was  liable 
at  all,  it  could  only  be  for  the  time  between 
the  hour  when  the  father  could  have  gotten 
there,  if  the  telegram  had  been  promptly  de- 
livered, and  the  time  when  he  did  get  there. 

It  was  error  to  allow  the  plaintiff  to  ask 
her  own  witness — Northcutt — if  he  was  not 
very  much  distressed  at  the  time  and  hard- 
ly knew  what  he  was  doing.  The  evident 
purpose  of  this  was  to  discredit  plaintMTs 
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own  witness,  who  had  testified  In  certain 
matters  differently  from  what  the  plaintiff 
had  testified.  This  could  not  be  done.  Win- 
ston T.  Moseley,  2  Stew.  137,  139;  So.  Bell 
Tel.  &  Tel.  Co.  y.  Mayo,  134  Ala.  641,  33 
South.  16;  Dundas  v.  Lansing,  75  Midi.  499, 
42  N.  W.  1011,  5  L.  R.  A.  143,  13  Am.  St  Rep. 
457;    Bullard  t.  Pearsall,  53  N.  T.  230. 

The  objection  to  the  question  to  the  witness 
Nortbcatt  as  to  his  age  and  the  age  of  Jack 
Northcutt  was  not  made  natU  after  It  was 
answered,  and  the  objection  was  properly 
overruled  for  this,  If  for  no  other,  reason. 

The  court  erred  In  refusing  to  admit  the 
delivery  sheet,  after  proof  of  the  genuineness 
of  the  signature.  If  there  was  evidence  con- 
tradicting the  genuineness  of  the  signature,  It 
was  a  question  for  the  Jury  to  determine 
whether  the  telegram  was  received  at  the 
time  therein  specified.  2  Wigmore  on  Bv.  f 
1261 ;  3  Wigmore  on  Ev.  {  2134. 

There  was  no  error  In  admitting  the  tele- 
gram received  by  Van  Horn.  The  matter  of 
the  letters  and  figures  thereon  was  open  to 
proof  as  to  their  meaning,  and  as  to  when 
and  by  whom  they  were  placed  on  it,  as  was 
also  the  matter  as  to  whether  the  person  who 
delivered  it  was  the  agent  of  the  defendant. 
Collins  V.  W.  U.  Tel.  Co.,  145  Ala.  412,  41 
South.  160. 

The  court  was  In  error,  after  this  paper 
had  been  introduced.  In  remarking  to  counsel 
for  defendant,  who  denied  the  delivery  of  the 
said  message,  "you  are  responsible  for  it." 

The  court  erred  In  refusing  to  give  charges 
18,  15,  16,  "o,"  and  "p,"  requested  by  the  de- 
fendant The  plaintiff  could  recover  only  on 
the  theory  that  Northcutt  In  sending  the 
telegram,  sent  it  as  her  agent  In  order  to 
oonstitnte  an  agency,  It  requires  the  con- 


currence of  the  minds  of  botii  the  principal 
and  the  agent  W.  U.  Tel.  Co.  ▼.  Adams 
(Ala.)  46  South.  228;  Heathcoat  v.  W.  U. 
Tel.  Co.  (Ala.)  47  South.  189 ;  W.  U.  Tel.  Co. 
V.  Heathcoat  (Ala.)  43  South.  117;  W.  U. 
Tel.  Co.  V.  Adair,  115  Ala.  441,  22  South.  73. 

Charge  "c,"  requested  by  the  defendant, 
was  an  argument  and  was  properly  refused ; 
and  charge  'T'  -was  misleading  and  faulty, 
for  referring  to  the  Jury  to  determine  what 
the  negligence  charged  In  the  complaint  was. 

Charges  30,  31,  "e,"  and  "g"  invaded  the 
province  of  the  jury  and  were  properly  re- 
fused. So.  C.  &  G.  Co.  V.  Swlnney,  149  Ala. 
406,  42  South.  80a 

Charge  32  was  properly  refused,  as  a  pas- 
senger train  might  have  passed  just  after 
he  received  the  telegram,  not  leaving  suffi- 
cient time  for  him  to  have  reached  the  depot 

Charge  1,  given  at  the  request  of  the  plain- 
tiff, should  have  been  refused.  If  she  warn 
entitled  to  recover  for  mental  anguish  on  ac- 
count of  his  absence.  It  would  not  be  "up  to 
the  time  he  could  have  gotten  to  her  after 
he  received  the  message,"  but  from  the  time 
be  could  and  would  have  reached,  up  to  the 
time  be  actually  did  reach,  her. 

Charge  2,  given  at  the  request  of  the  plain- 
tiff, should  have  been  refused.  Although 
plaintiff  may  have  requested  Northcutt  to 
send  the  telegram  to  her  father,  yet  If,  as  a 
matter  of  fact,  be  did  not  send  It  as  her 
agent  but  on  his  own  account  be  was  not 
acting  as  her  agent 

The  judgment  of  the  court  Is  reversed,  and 
the  cause  remanded. 

TTSON,  C.  J.,  and  DOWDBUi,  ANDER- 
SON, and  DENSON,  JJ.,  concur.  SIMPSON. 
J.,  dissents. 
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ILLINOIS  CENT.  R.  CO.  et  al.  v.  STATE  ex 

rel.  DISTRICT  ATTORNEY.    (No.  18,568.) 
(Sopreme  Court  of  Mississippi.    March  1, 1900.) 
1.  Appeal  and  Ebbob  (J  750*)— Assignments 

OF  Ebrob. 

Where  a  case  is  disposed  of  by  a  perempto- 
ry instruction,  an  assignment  that  the  court  erred 
in  giving  it  brings  the  entire  case  up  for  re- 
view, and  permits  arguments  for  and  against 
neb  exception  to  be  made  for  the  first  time  on 
appeal. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  U  80T7-3079:  Dec.  Dig.  f 
750.*] 

t  Municipal  Cobpobations  (}  649*)— Lat- 
ino Out  Stbeets— Vie  webs— Statutes— Ap- 
plication. 

Code  1906,  g  4400,  provides  that  any  per- 
son who  shall  desire  to  have  a  public  road  laid 
out,  altered,  or  changed  may  present  a  petition 
to  the  board  of  supervisors  stating  certain  facts, 
on  which  the  board  shall  bear  the  parties,  and  if 
it  determines  that  the  prayer  ought  to  be  grant- 
ed it  shall  appoint  a  committee  to  view  the  con- 
templated road,  eta  Held,  that  such  section  was 
applicable  to  county  highways  only,  and  conld 
not  be  availed  of  by  municipalities  to  lay  out 
or  change  public  streets. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  }  1423;  Dec.  Dig.  g 
649.»] 

3.  EiaNENT  Domain  ({  47*)  —  Stbeetb  —  Ex- 
tension—Railboad  Pbopxbtt— Condemna- 
tion. 

Under  Const.  1890,  art.  3.  f  17,  providing 
that  private  property  shall  not  be  taken  or  dam- 
aged for  public  use,  except  on  due  compensation 
first  made  to  the  owner,  a  city  had  no  power  to 
lay  out  a  street  over  a  railroad's  right  of  way, 
condemning  a  crossing  and  paying  damages 
tberefoR,  in  the  manner,  prescribed  by  Code 
1906,  f  3337,  conferring  on  mnnicipalities  power 
to  exercise  the  right  of  eminent  domain  in  lay- 
ing ont  streets. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  gg  111-113 ;  Dec.  Dig.  g  47.*] 

4  Ratlboads  (g  99*)  —  Viaducts  —  Duty  to 

Constbuct. 

Where  a  street  had  not  been  legally  laid 
oat_  over  a  railroad's  right  of  way,  the  munici- 
pality could  not  compel  the  railroad  company, 
by  ordinance  or  otherwise,  to  construct  a  via- 
duct to  carry  the  street  over  the  right  of  way. 

(EJd.  Note. — For  other  cases,  see  Railroads, 
Cent.  Dig.  {  293;  Dec.  Dig.  g  99.*] 

6.  EhnNENT  Domain  (g  81*)  —  "Pbopebtt"— 

"Vaujk." 

The  term  "property,"  aa  used  In  Const 
1880.  art.  3,  {  17,  providing  that  the  property 
of  an  indiridual  shall  not  be  taken  or  damaged 
for  pnbllc  use,  except  on  due  compensation  be- 
ing first  made,  includes  every  species  of  value, 
right,  or  interest  The  term  "value,"  as  applied 
to  property,  is  the  price  deemed  or  accepted  as 
eqiuTalent  to  the  utility  of  anything — compensa- 
tion which  is  regarded  as  an  equivalent.  The 
law  infers  value  from  the  term  "property,"  and, 
if  no  value  is  shown,  the  inference  will  be  that 
the  value  is  nominal. 

fE<d.  Note.— For  other  cases,  see  ESminent  Do- 
main. Cent  Dig.  g  215;  Dec.  Dig.  g  81.* 

for  other  definitions,  see  Words  and  Phrases, 
vol.  6.  pp.  5693-6728;  vol.  8,  pp.  7768-7770; 
7275-730,  7826.] 

Appeal  from  Clrcnlt  Oonrt,  Lincoln  Ootm* 
tr :  M.  H.  Wilkinson,  Judge. 
"To   be  ofBclally  reported." 


Mandamus  by  the  State,  on  relation,  etc., 
against  the  Illinois  Central  Railroad  Compa- 
ny and  others.  Judgment  for  relator,  and 
respondents  appeal.    Reversed  and  remanded. 

Mayes  &  Longstreet,  for  appellants.  H. 
Cassedy,  for  appellee. 

MAYES,  J.  This  la  a  proceeding  by  man- 
damus to  compel  the  railroad  company  to 
construct  a  bridge  across  Its  right  of  way  In 
the  town  of  Bogue  Chltto,  beginning  at  the 
foot  of  Yellow  Pine  street.  The  facts  on  which 
it  is  sought  to  sustain  this  petition  are  about 
as  follows,  viz.:  Hie  petition  is  filed  by  the 
district  attorney,  In  behalf  of  the  state,  and 
recites  that  a  large  majority  of  the  citizens 
of  the  town  filed  a  petition  with  the  mayor 
and  board  of  aldermen  thereof,  praying  that 
Yellow  Pine  street  be  opened  and  extended 
across  the  right  of  way  of  the  railroad  com- 
pany and  that  a  bridge  or  viaduct  be  built 
across  same.  At  the  next  regular  meeting 
of  the  mayor  and  board  of  aldermen  succeed- 
ing the  one  at  which  the  citizens'  petition 
was  received,  the  following  ordinance  was 
passed,  viz.: 

"Section  1.  Be  It  ordained  by  the  mayor 
and  board  of  aldermen  of  the  town  of  Bogue 
(%itto,  Mississippi,  that  the  Illinois  Central 
Railroad  Company  and  the  St  Louis  &  New 
Orleans  Railroad  Company  be  and  they  are 
hereby  required  to  erect,  establish,  and  main- 
tain across  their  tracks,  where  Yellow  Pine 
street  crosses  same,  a  substantial  bridge  or 
viaduct,  to  be  erected  and  completed  within 
three  months  from  the  time  this  ordinance 
becomes  operative  or  effective,  and  thereaft- 
er keep  the  same  In  good  repair. 

"Sec.  2.  Be  it  further  ordained  that  this 
ordinance  take  effect  and  be  in  force  from 
and  after  thirty  days  after  its  passage." 

This  ordinance  was  passed  some  time  in 
March,  1907,  and,  the  railroad  company  re- 
fusing to  obey  the  ordinance  and  build  the 
bridge,  this  proceeding  was  instituted  to  com- 
pel them  to  do  so.  It  is  admitted  that  no  no- 
tice was  given  to  the  railroad  company  of 
the  proposition  of  the  municipality  to  open 
up  Yellow  Pine  street  across  the  right  of 
way  of  the  company;  but  It  is  claimed  that 
a  copy  of  the  above  ordinance  was  served 
on  the  company  before  Its  passage.  It  clear- 
ly appears  that  In  opening  up  this  street  a 
part  of  the  railroad  right  of  way  is  taken 
for  street  use.  In  truth,  the  railroad  compa- 
ny seems  the  only  property  owner  concerned 
in  so  far  as  property  Is  to  be  taken  for  street 
use.  The  railroad  company  answered,  deny- 
ing every  allegation  contained  ki  the  peti- 
tion, and  considerable  testimony  was  taken; 
but  we  do  not  deem  It  necessary  to  advert 
to  it,  since  It  is  our  view  that  very  little  of 
the  testimony  has  any  relevancy  to  the  real 
qnestion  in  issue.  No  condemnation  proceed- 
ings were  instituted  by  the  municipality,  and 


•For  otlier  cases  see  sam*  toplo  and  section  NUMBER  In  Dee.  *  Am.  Digs.  1907  to  data,  A  Raporttr  Indaxas 
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00  private  agreement  was  had  with  the  com- 
pany as  to  any  damage  that  might  be  done 
It  by  the  taking  of  its  right  of  way  for  other 
uses.  At  the  conclusion  of  the  case  a  per- 
emptory Instruction  was  given  for  the  mu- 
nicipality, and  the  railroad  company  ordered 
to  build  the  bridge.  On  the  motion  for  a 
new  trial  the  granting  of  the  peremptory  in- 
struction was  assigned  as  error,  and  on  ap- 
peal it  Is  again  assigned  here.  The  case  hav- 
ing been  disposed  of  by  the  court  by  a  per- 
emptory instruction,  this  assignment  of  error 
brings  into  review  the  entire  case,  and  this 
answers  the  contention  of  appellee  that  cer- 
tain arguments  are  made  here  for  the  first 
time. 

We  do  not  consider  the  question  of  notice 
to  the  railroad  company.  Since  the  munic- 
ipality proceeded  in  an  unauthorized  way,  no 
amount  of  notice  could  possibly  affect  any  of 
the  rights  of  the  company.  It  would  seem  that 
the  mayor  and  board  of  aldermen  were  pro- 
ceeding to  open  up  Tellow  Pine  street  under 
section  4400,  Code  of  1906;  but  this  section 
has  no  application  to  municipalities,  and  the 
procedure  there  outlined  cannot  l>e  availed  of 
by  mimicipalitles  in  laying  out  or  changing 
public  roads.  Since  no  other  provision  for 
any  lilnd  of  eminent  domain  proceedings  on 
the  part  of  counties  is  to  be  found  In  the 
law  save  that  provided  for  by  section  4400, 
this  section  has  application  to  counties  only, 
and  is  a  substitute  for  eminent  domain  pro- 
ceedings required  to  be  resorted  to  by  all 
other  persons  or  corporations  having  the  right 
to  condemn  private  property  for  public  use. 
This  Is  made  clear  by  referring  to  section 
1854,  Code  of  1906,  which  provides  that 
"any  person  or  corporation  having  the  right 
to  condemn  private  property  for  public  use 
shall  exercise  that  right  as  provided  In  this 
chapter,  and  not  otherwise,  except  as  speci- 
fied In  the  chapters  on  'Landings,'  'Mills  and 
Milidams,'  and  'Roads,  Ferries  and  Bridg- 
es.' "  Municipalities  are  not  among  the  class 
excepted  from  the  operation  of  the  above 
statute;  but,  on  the  contrary,  section  3337 
gives  a  municipality  the  power  to  exercise 
the  right  of  eminent  domain  In  the  laying 
out  of  streets,  and,  when  a  municipality  nn- 
dertalces  to  lay  out  a  new  street  requiring 
the  talcing  or  damaging  of  property,  it  must 
proceed  under  the  provisions  of  the  chapter 
on  eminent  domain,  "and  not  otherwise,"  as 
is  expressly  provided  In  section  1S54. 

We  are  not  concerned  with  the  reason  why 
the  Legislature  has  made  sections  4400,  4401, 
and  4402,  Code  of  1906,  apply  to  county 
roads  only ;  but  it  Is  manifest  that  the  above 
sections  do  only  so  apply.  Many  good  rea- 
sons might  be  given  why  the  Legislature  so 
enacted  the  law  for  application  of  the  stat- 
ute. Since  the  proceedings  of  the  municipali- 
ty opening  and  extending  the  street  were  a 
nullity.  It  follows  that  the  ordinance  requir- 
ing the  building  of  the  bridge  was  also  a  nul- 
lity, since  section  4053  of  the  Code  of  1906 
confers  no  arbitrary  power  on  counties  or 


municipalities  to  require  the  building  oi 
bridges  by  railroad  companies  without  ref- 
erence to  where  they  shall  be  buUt;  but  the 
bridges  can  tie  required  to  be  built  only  at 
highway  crossings,  and  there  can  be  no  high- 
way crossing  until  a  highway  has  been  law- 
fully established.  It  la  undeniably  true  that 
property  devoted  to  one  public  use  may  be 
talven  and  used  for  another,  subject  to  limi- 
tations not  necessary  to  be  here  ^>eci&ed; 
but,  because  property  may  be  devoted  to  a 
quasi  public  use  and  affected  with  a  public 
interest  so  to  speak,  such  property  cannot 
for  that  reason  be  taken  from  its  owners, 
or  damaged,  for  another  public  use,  except 
upon  due  compensation  being  made  to  the 
owners  thereof.  We  know  of  no  case  la 
this  state  that  has  ever  held  contrary  to 
this.  Section  17,  art  8,  of  the  Constitution 
of  1880  stands  as  a  sentinel,  guarding  the 
right  of  the  private  owner  of  property  not  to 
have  same  taken  or  damaged  for  public  use, 
except  upon  due  compensation  being  first 
made  to  the  owner,  however  small  may  be 
the  value  of  that  taken,  or  slight  may  be  the 
damage;  and  this  is  true,  whether  the  tak- 
ing or  damage  is  at  the  instance  of  a  munic- 
ipality, county,  or  other  person  or  corpora- 
tion possessing  eminent  domain  powers. 

The  Importance  of  this  section  of  the  Con- 
stitution as  affecting  the  welfare  of  the  citi- 
zenry of  the  state  cannot  be  too  strongly 
emphasized.  The  case  of  Illinois  Central  R. 
R.  Co.  T.  Commissioners  of  Highways  of 
Town  of  Mattoon,  161  111.  247,  43  N.  E.  IIOO. 
is  a  case  almost  Identical  with  the  case  here. 
In  the  case  Just  cited  It  was  held  that  the  lay- 
ing out  of  a  highway  across  a  railroad  right 
of  way  was  the  taking  of  private  property 
for  public  use,  entitling  the  railroad  company 
to  compensation  therefor;  and  Ihe  court 
said,  on  page  251  of  161  HI.,  page  1101  of 
43  N.  E.:  "It  Is  the  mandate,  both  of  the  Con- 
stitution and  of  the  statute,  that  appellant 
should  be  paid  Just  compensation  for  its  proik- 
erty  taken.  Property  is  the  right  and  inter- 
est which  one  has  in  lands  and  chattels  to 
the  exclusion  of  others.  The  term  "property* 
Includes  every  species  of  valuable  right  and 
Interest.  Value  is  the  price  deemed  or  ac- 
cepted as  equivalent  to  the  utility  of  anything, 
and  compensation  Is  that  which  constitutes 
or  Is  regarded  as  an  equivalent  It  Is  Im- 
possible to  conceive  of  such  a  thing  as  prop- 
erty wholly  separated  from  the  element  of 
value.  From  the  very  term  'property'  the  law 
Infers  some  value ;  and.  If  no  value  Is  shown, 
the  Inference  will  be  that  it  Is  the  nominal 
sum  of  one  cent,  one  penny,  or  one  dollar. 
Just  compensation  to  the  extent  of  that 
value  was  an  absolute  and  constitutional  con- 
dition precedent  to  the  exercise- of  the  right 
to  take  property  from  the  owner  under  the 
right  of  eminent  domain."  As  to  what  Is  the 
measure  of  damage  in  such  a  case  the  court 
further  said,  oA  page  262  of  161  111.,  pag« 
1102  of  43  N.  B. :  "The  measure  of  compen- 
sation Is  the  amount  of  decrease  In  the  value 
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of  the  uee  tor  r&  11  road  putposes,  caused  by 
the  use  lor  the  purposes  of  a  street ;  Bueli 
usp  for  the  purjioses  of  a  street  IjeinK  exercis- 
ed Jijintiy  with  tlie  use  of  the  tomtinntes  for 
railroad  punxtses."  The  cnse  of  M,  &  O. 
Ry.  Co.  V.  I'lfstal  TclegrapU  Company,  TO 
Miss.  731,  28  South.  370.  45  L.  K.  A.  223, 
adopts  the  sante  rule.  See,  also,  the  case  t>( 
Patterson,  N.  &  N.  Y.  R.  Co.  et  ai,  r.  Mayor, 
etc,  of  City  of  Newark,  Ql  N.  J.  Law,  SO, 
38  Att.  tiB9.  Id  so  far  as  it  holds  tti.it  the 
laying  out  of  a  highway  across  a  raUroad 
right  or  way  is  a  takliis  of  the  property  for 
pabllo  Uie,  entitling  to  compeDsation  there- 
tor. 

Nothing  decided  In  the  cnses  of  Railroad 
C^.  V.  Copiah  County,  SI  Miss.  6S5,  33  South. 
C02.  or  EailrOHd  Co.  v.  Swalm,  83  Mias.  631, 
38  South.  147,  In  any  way  affects  the  ques- 
tiooB  Involved  in  this  case.  In  neither  of  the 
cases  was  any  claim  for  damages  made  by  tlie 
company  for  the  taking  or  damaging  of  their 
property.  In  the  Copiah  County  Case,  supra, 
the  lawfulness  of  the  highway  was  not  chal- 
lenged in  any  way,  but  itie  question  was  as 
to  whether  the  county  could  require  the  con- 
■tmctloi]  of  a  bridge  acrosa  the  right  of  way 
of  the  railroad,  at  new  highway  crossings — 
the  Btatnte  anthorisElng  this  to  lie  done  haviug 
been  passed  after  the  railroad  was  construct- 
ed ;  and  the  court  held  that  the  statute  appli- 
ed, no  matter  when  the  railroad  was  con- 
Btnjeted  or  the  highway  first  opened  up. 
About  the  eame  question  was  Involved  In  the 
Swalm  Case,  In  so  far  as  any  question  In  tlint 
case  bears  any  relation  to  the  question  here. 
Instead  of  the  peremptory  instruction  for 
jdaJntlff,  a  peremptory  instruction  should  have 
been  given  for  defendant  On  the  very  far/e 
of  the  petition  no  facts  alleged  would  war- 
rant the  granting  of  the  tnnudamuB. 

RcTeraed  and  remanded. 


WTSTBRN  HNTON  TRLiCORAPn  CO.  v. 

ROMANO.     (No.  13,5a').) 
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May,  Flowers  &.  Whitfield  and  Byrt,  Wliion 
&  Ilicliardson,  for  appellee. 

PER  CURIAM.    Appeal  dismissed. 


SOUTHERN   RT.  CO.   IN  ML^.^ISSIPPI  t. 

GRAY.    CNo.  13,785.) 
(Supreme  Court  of  Mississippi.    Marcb  S,  1900.) 

Appeal  from  Circuit  Court,  Sunflower  (boun- 
ty;   Sydney  .Smith,  ,Tud!;e. 

j^ction  by  W.  K.  Gray  npainst  the  Soiithurn 
Railway  Company  iu  Mississippi.  Jiiil.,'mi'nt 
for  plaintiff,  and  defendant  appfula,     Ailirmnd. 

Cotchlnss  ft  CatchinEs,  for  appellttuL  Chap- 
man ft  Williams,  [or  appellee, 

PEB  CURIAM.     Affirmed. 


nOWZB  T.  S.MIl'H.     (No.  13,638.) 
(Supreme  Court  of  Miasissippi,    March  8,  1009.) 

Appeal  from  Circuit  Court,  Panola  County; 
W.  A.  Roane,  Judwe. 

Action  heiween  R.  D.  Howze,  adminLstrntor, 
and  Joe  M.  Saiitli.  From  tiie  jmlgment,  the  ad- 
ministrator appeals.     AfBnned. 

Lowrey  ft  Ijttmb,  for  appellant.  J.  F.  Dean, 
for  appellee. 

PUtt  CURIAM.     Affirmed. 


(1S3  W-  I) 
No.  17,150. 
H.  F.  LEWIS  ft  CO.,  Limited.  ?.  BKOrK. 
(Supreme  Court  of  Ijoumana.     Feb-  1*  liHO.) 

1.  VEKnOB     AND     rUKCriASER     (S    lfl«)  — OSS- 

TBACT— Co.-sninoNB  Pkecedest,         .       ■■ 

An   HKreeinPllt   to  buy  real  »t*^,  %*T?r' 

ed  the  titles  are  good  and  sufficleat  "^JlfflJ" 

eti  by  a  jurlgroen't  of  court,"  has  BO  W*"*  •** 

feet  until  tlie  condition  has  happened- 

lEd.  Note,— For  other  eases,  «•  tS**?,!^ 
Purchaaer,  Cent,  Dig.  |!  IT.  20;D*.WH^  J 

2.  Tax-vtion  CS  4:>1»)— Tax  ; 

TION    OF    I'BOl'EHTY. 

A  tnst  sale  of  urbaa  l»0 
as  not  to  identify  them  irit*  ' 
squiire  belonsiug  to  the  tax*'  '" 
title  in  tlie  tax  purclianer. 

[  IvtI.    Note.— For  otbtt  '  ,  , 
Cpot.  Dig,  «  T20;    DecP*'* 

(Syllabus  by  tht  CW" 


Appeal  from  O'*  ' 
of  Orleans ;  Fmi  P^ 

Action  by  H  ^ ^ 
against  RIcliirt  ' 
tiff,  and  de 
suit  dlsmli 
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defendant  a  complete  and  valid  title  to  said 
property,  but  that  he  has  refused  to  accept 
the  title  or  to  pay  the  purchase  price  there- 
of; and  that  plaintiff  Is  entitled  to  have  said 
defendant  specially  perform  his  said  contract 
to  buy  said  lots  and  to  pay  the  purchase 
price. 

Wherefore  plaintiff  prayed  that  defendant 
be  ordered  to  comply  with  bis  contract  to 
purchase  the  proper^  described  in  the  pe- 
tition, and  to  pay  the  sum  of  $3,000,  the  pnr- 
chase  price  thereof. 

After  pleading  the  general  issue,  the  de- 
fendant for  farther  answer  admitted  that  he 
agreed  to  purchase  the  property  descritied 
In  the  petition  for  the  price  therein  stated, 
and  also  that  the  plaintiff  had  tendered  a  ti- 
tle thereto  as  alleged,  but  denied  that  the 
title  80  tendered  was  good,  valid,  or  suffi- 
cient, or  such  a  title  as  the  defendant  was 
compelled  to  take  under  his  contract  with 
the  plaintiff.  For  further  answer  the  defend- 
ant set  forth  alleged  defects  in  the  chain  of 
title  and  prayed  to  be  dismissed,  with  costs. 

The  case  was  tried,  and  there  was  judg- 
ment In  favor  of  the  plaintiff,  ordering  the 
defendant  to  comply  with  his  contract  to  pur- 
chase the  lots  described  in  the  petition,  and 
against  the  defendant  in  the  sum  of  $3,000, 
upon  delivery  of  the  property  "by  clear  and 
unincumbered  title." 

Defendant  has  appealed,  and  the  cause  has 
been  submitted  to  us  on  the  face  of  the 
record. 

On  November  20,  1906,  the  defendant  paid 
to  the  plaintiff  $1,000  on  account  of  purchase 
price  of  13  vacant  lots  of  ground  situated  in 
square  262  in  the  city  of  New  Orleans  and 
fronting  on  Monroe,  Cohn,  Spruce,  and  Eagle 
streets;  the  balance  of  $2,000  to  be  paid  on 
terms  of  credit  The  receipt  stipulated  that, 
in  case  satisfactory,  legal,  and  valid  titles 
are  not  delivered  to  the  defendant,  the  de- 
posit of  $1,000  was  to  be  returned. 

On  January  4,  1908,  the  parties  executed 
a  written  Instrument,  which,  after  referring 
to  the  prior  agreement,  recited  that  it  was 
necessary  to  institute  judicial  proceedings  to 
perfect  the  title,  and  that,  in  consideration  of 
the  $1,000  already  paid  and  an  advance  of 
the  further  sum  of  $2,000,  the  plaintiff  agreed 
to  transfer  the  property  to  defendant  for 
$3,000,  provided  the  titles  were  good  and 
sufficient,  and  approved  by  a  judgment  of 
the  court  It  was  further  stipulated  that 
If  the  titles  were  not  good  and  sufficient,  the 
$3,000  was  to  be  returned  to  the  defendant 
with  8  per  cent  Interest  thereon  from  Jan- 
uary 4,  19C8,  and  that  the  defendant  was  to 
receive  4  per  cent,  interest  on  $1,000  from 
November  20,  1906,  to  January  4,  1908. 

It  was  further  stipulated  that  the  titles 
were  to  be  perfected  within  30  days  from 
the  date  of  the  agreement  This  suit  was 
flled  a  month  later. 

The  lots  described  In  the  petition  belonged 


to  one  Charles  Satchell,  and  were  correctly 
identlfled  in  his  titles  by  reference  to  num- 
bers as  per  original  plan  of  the  subdivision 
of  the  square,  and  also  by  particular  descrip- 
tion. 

When  the  said  square  was  Incorporated  aa 
a  part  of  the  city  of  New  Orleans,  the  lx>ard 
of  assessors  altered  the  description  without 
reference  to  the  original  plan,  and  the  lots 
thus  mlsdescribed  were  assessed  and  sold  for 
taxes.  The  purchaser  at  the  tax  sale  sold  by 
the  same  misdescription  to  the  Western  Land 
&  Immigration  Company,  which  sold  to  the 
trustees  of  the  Land  Tmst  of  Indianapolis, 
which  In  September,  1898,  sold  by  proper  de- 
scription to  the  Prudential  Building  &  Mort- 
gage Security  Company,  wlilch  in  June,  1900, 
sold  by  proper  description  to  the  plaintiff. 

The  lots  were  assessed,  advertised,  and 
sold  as  fronting  on  other  streets,  and  with- 
out reference  to  any  plan  whatever.  It  is 
evident  that  lots  30  feet  front  on  Oohn  street 
by  a  depth  of  120  feet  are  different  from 
lots  of  the  same  dimensions  fronting  on  Mon- 
roe street.  If  the  tax  assessments  and  sales 
had  been  made  by  reference  to  a  certain  map 
or  plan,  the  result  might  be  different ;  but  as 
it  is  the  lots  descrlt>ed  in  the  petition  are  not 
Identified  with  the  lots  sold  at  tax  sale. 

The  issue  of  title  raised  by  the  pleadings 
was  not  disposed  of  by  the  judgment  below, 
which  leaves  the  parties  practically  in  the 
same  position  they  occupied  before  the  suit 
was  instituted. 

Under  the  very  terms  of  the  written  agree- 
ment of  January  4,  1908,  defendant  was  not 
bound  to  take  the  property  until  the  titles 
were  perfected  by  a  judgment  of  court  and 
this  was  to  be  done  within  30  days. 

It  is  therefore  ordered  that  the  judgment 
appealed  from  be  reversed,  and  it  is  further 
ordered  that  plnlntitTs  suit  be  dismissed, 
with  costs  in  both  courts. 

(12SLa.6) 

No.  17,069. 

JOSEPHSON  V.  POWERS  et  at. 

(Supreme  Court  of  Louisiana.     Jan.  18,  1909. 

Rehearing  Denied  March  1,  1909.) 
HusBANO  AND  Wife  (J  171*)— Mobtoaob  o» 

Wife's  Pbopebtt— Riouts  of  Holdeb  o» 

Note. 

Where  a  married  woman,  authorized  by  her 
husband,  presents,  to  a  competent  court  a  sworn 
petition  alleging  that  she  desires  to  borrow 
money  for  her  separate  benefit  and  to  mortgage 
her  property  to  secure  the  debt,  and,  being  ex- 
amined by  the  judge  out  of  the  presence  of 
her  husband.  Is  authorized  to  contract  the  debt 
and  execute  the  mortgage,  the  bolder  of  the 
mortgage  note,  made  by  her  pursuant  to  snch 
authority,  who  acquires  the  same  in  good  faith, 
for  value,  before  maturity,  and  with  no  informa- 
tion as  to  the  actual  use  to  be  made  of  the 
money  famished  by  him,  is  entitled  to  full  pro- 
tection. 

[Bid.  Note.— For  other  cases,  see  Husband  and 
Wife,  Dec.  Dig.  {  171.*] 

(Syllabus  by  the  Court.) 
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Appeal  from  CItII  District  Conrt,  Parish  of 
Orleans;    Walter  Byers  Sommerville,  Judge. 

Action  between  Panllne  Josephson'  and 
Caroline  Powers  and  Ira  Powers.  From  the 
judgment,  Caroline  Powers  appeals.  Af- 
firmed. 

See,  also,  121  La.  28.  46  South.  44,  121  La. 
190.  46  Sonth.  206. 

Thomas  Bulwer  Walker  and  Benjamin  Ye- 
hll  Wolf,  for  appellant  Benjamin  Otj  and 
Solomon  Wolff,  for  appellee. 

MONROE.  J.  Defendant,  haTlng  enjoined 
the  execQtion  of  a  writ  of  seizure  and  sale, 
has  appealed  from  a  judgment  dissolving  the 
injunction  and  dismissing  her  suit. 

The  facts  are  that,  being  a  married  wo- 
man, she  on  June  S,  1006,  with  the  authoriza- 
tion of  her  husband,  presented  to  the  civil 
district  court  a  sworn  petition,  alleging 
that  she  desired  to  borrow  |3,500  for  her 
separate  benefit,  and  to  secure  the  same  by 
mortgaging  her  paraphernal  property,  and 
that,  being  thereafter  examined  by  the  judge 
apart  from  her  husband,  she  was  authorized 
to  contract  the  debt  and  execute  the  mort- 
gage, the  Judge  certifying  that  he  had,  "by 
her  declaration,  made  on  oath,  ascertained  to 
my  [his]  satisfaction  that  the  sum  of  $3,500, 
which  the  said  Mistress  Caroline  Powers 
desires  to  borrow,  is  not  for  her  husband's 
debt  or  his  separate  advantage,  or  the  bene- 
fit of  his  separate  estate,  or  for  the  commu- 
nity, but  that  the  same  is  solely  for  her 
separate  advantage,"  etc. 

Armed  with  this  certificate  and  authoriza- 
tion, she  executed  a  note  for  $3,S00,  secured 
by  mortgage,  payable  to  her  own  order,  and 
by  her  Indorsed  in  blank,  which  a  day  or  two 
later  was  sold  to  the  plaintiff  (whom  the  de- 
fendant had  never  met,  and  who  does  not 
appear  to  have  had  any  knowledge  whatever 
of  the  purpose  for  which  It  was  executed) 
for  $3,200  cash.  Thereafter  some  payments 
were  made  on  account,  leaving  due,  on  Feb- 
ruary 1,  1907,  a  balance  of  $3,150,  principal 
and  Interest,  for  which  the  writ  of  seizure 
and  sale  has  issued. 

In  view  of  these  facts,  plaintiff,  as  holder 
and  owner  of  the  note  and  mortgage,  is  en- 
titled to  full  protection,  and  her  rights  can- 
not be  prejudiced,  even  though  the  money 
furnished  by  her  was  used  in  payment  of  a 
debt  due  by  defendant's  husband.  Civ.  Code, 
•  art  128;  Feltus  v.  Blanchin  &  Giraud,  26 
La.  Ann.  401;  Mrs.  Mary  B.  Locke.  Wife, 
etc..  V.  Lafitte,  Dufllho  &  Co.,  28  La.  Ann. 
232 :  Mrs.  Mason  Pllcher  v.  Pugh  &  Schwartz. 
28  La.  Ann.  494 ;  Mrs.  Sarah  A.  Blake  v.  S. 
O.  &  T.  A.  Nelson.  29  I^.  Ann.  245;  Mrs. 
F.  G.  Henry  v.  J.  R.  A.  Gauthreaux.  32  La. 
Ann.  1103;  McLennan  v.  Dane.  32  La.  Ann. 
1197:  Mrs.  C.  Dougherty  v.  Hlbemia  Ins. 
Co.,  35  La.  Ann.  629;  Darling  v.  Lehman, 
Abraham  &  Co.,  35  La.  Ann.  1186;  Gibson  v. 
Hitchcock  et  al.,  37  La.  Ann.  209;  Johnson 


V.  Pesson,  48  La.  Ann.  109,  21  Sonth.  177; 
Berwick.  Wife,  v.  Sheriff.  49  La.  Ann.  201,  21 
South.  692;  Saufley  v.  Joubert,  51  La.  Ann. 
1048,  25  South.  934. 

The  judgment  appealed  from  is  according- 
ly affirmed. 


(mLa.  7) 
No.  17,256. 
BALL  v.  VICKSBURG,  S.  ft  P.  RY.  CO. 
(Supreme  Court  of  Louisiana.     Feb.  1,   1909. 

Rehearing  Denied  March  1,  1909.) 
1.  Master  and  Sbbvant  (»  206.  224n— I"- 

JUBIES  TO  SeBVAHT— ASSUKFTION  OF  RiSK. 

The  master  is  not  liable  in  damages  for  in- 
juries leceived  by  the  servant  when  the  latter  is 
assuming  an  unnecessary  risk  and  is  not  enrag- 
ed in  the  discharge  of  any  duty  assigned  to  him 
by,  or  that  lie  owes  to,  the  master;  nor  is  he 
liable  for  injuries  resulting  from  risks  incidental 
to  tlie  service  for  which  the  servant  was  em- 
ployed, which  the  servant  may  reasonably  be 
held  to  have  assumed. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  {{  650.  654;  Dec.  Dig.  {{ 
206,  224.»] 

Z  Mastbb  and  Sbbvant  (t  224*)~Injttbt  to 

SEBVANT— CONTBIBXITOBY  NEOUQENCE. 

When  an  emplovfi  in  a  railroad  car  and  re- 
pair shop,  having  with  an  assistant  undertaken 
to  lace  together  the  ends  of  a  belt  driving  the 
counter  shaft  from  which  a  lathe  operated  by 
him  receives  its  motive  power,  has  finished  such 
lacing  and  is  merely  idling  with  the  belt  instead 
of  puttine  it  in  its  place  on  the  pulley  of  the 
mam  shaft,  the  employer  is  not  liable  for  an 
accident  resulting  from  the  "taking"  of  the  belt 
by  the  revolving  shaft  and  the  entanglement  of 
the  employe  therein. 

[Bd.  Note. — ^For  other  cases,  see  Master  and 
Servant  Dec  Dig.  <  224.*] 
3.  Masteb  and  Sebvant  (i  218*)— Iitjitbt  to 

SEBVANT— ASSUKPTION    OP   RiSK. 

An  apprentice  19  years  old,  of  more  than 
average  intelligence,  who  has  worked  for  2 
years  and  7  months  in  a  railroad  car  and  repair 
shop,  and  who  has  frequently  discharged  that 
function,  must  be  held  to  have  assumed  the  risk 
incidental  to  the  putting  of  a  light  belt  on  a 
main  and  counter  shaft  while  the  former  is  in 
motion. 

[£}d.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  Sf  601-609;  Dec.  Dig.  i 
218.*] 

(SyUabus  by  the  Conrt) 

Appeal  from  Sixth  Judicial  District  Court 
Parish  of  Ouachita ;  James  Pemberton  Madi- 
son, Judge. 

Action  by  Mary  B.  Ball  against  the  Vicks- 
burg,  Shreveport  &  Pacific  Railway  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Reversed,  and  suit  dismissed. 

Stubbs.  Russell  &  Theus.  for  appellant 
John  Merrltt  Munbolland.  for  appellee. 

Statement  of  the  Case. 

MONROE,  J.  Plaintiff  seeks  to  recover 
damages  for  the  loss  of  her  minor  son,  whose 
death  she  Imputes  to  the  fault  of  the  de- 
fendant, by  whom  he  was  employed.  De- 
fendant denies  the  fault  Imputed  to  it,  and 
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alleges  tbat  the  death  of  the  minor  was  tbe 
result  of  his  own  negligence  and  of  a  risk  as- 
snmed  by  him  from  tbe  nature  of  his  em- 
ployment The  facts,  as  we  find  them  from 
tbe  evidence  in  the  transcript,  are  as  fol- 
lows: The  minor,  who  was  about  19  years 
old  and  of  more  than  average  intelligence, 
had  for  2  years  and  7  months  prior  to  his 
death,  with  his  mother's  consent,  been  work- 
ing as  an  apprentice  in  defendant's  car  and 
repair  shop,  for  the  purpose  of  learning  the 
trade  of  machinist  and  iron  worker,  and  just 
before  he  was  killed  was  engaged  in  the  dis- 
charge of  a  duty  which  required  him  to  oper- 
ate a  lathe  that  received  Its  motive  power 
through  a  counter  shaft  which  was  connected 
with  the  main  shaft  by  means  of  two  leather 
belts;  the  one  ("straight")  driving  the  ma- 
chine forward,  and  the  other  ("crossed") 
driving  It  backward.  The  crossed  belt  broke, 
and  it  became  necessary  to  repair  it  by  cut- 
ting the  ends  squarely  off  and  lacing  them  to- 
gether, and,  as  the  Job  required  two  per- 
sons, the  minor.  Ball,  requested  Endom,  a 
fellow  workman,  who  was  operating  a  ma- 
chine near  by,  to  assist  him.  Endom  was, 
however.  Interested  in  his  own  work  and  de- 
clined to  leave  It  Ball  thereupon  applied  to 
Courtney,  the  foreman,  and  the  latter  as- 
signed Copeland  (another  apprentice,  20 
years  old,  and  who  bad  been  working  in  the 
shop  about  18  months)  to  the  duty.  Tbe 
main  shaft  runs  from  east  to  west  the  whole 
length  of  the  shop,  at  an  elevation  of  18V& 
feet  above  the  floor,  and  the  counter  shaft 
about  10  feet  long,  runs  parallel  to  it  at  a 
distance  of  21  feet  to  the  south  and  2  feet 
lower ;  there  being  some  timbers  upon  which 
a  person  can  make  bis  way  from  one  to  the 
other,  and  access  to  the  main  abaft  being  ob- 
tained by  means  of  a  ladder,  reaching  from 
the  floor  to  a  platform,  two  planks  (2x12) 
wide,  which  runs  along  2  feet  9  Inches  below 
the  shaft  and  projects  16  or  17  inches  on  the 
north,  and  say  8  inches  on  the  south,  side. 
Before  ladng  the  ends  of  the  belt  together. 
It  was,  of  course,  necessary  that  It  should  be 
put  over  both  shafts,  and,  while  Ball  was 
(probably)  looking  for  a  knife  with  which  to 
square  the  ends,  Clopeland  took  tbe  belt  up 
on  the  platform  and  put  it  over  the  main 
shaft,  after  which,  when  Ball  Joined  him 
and  held  It  he  carried  an  end  across  and 
put  It  over  the  counter  shaft  and  brought  It 
back,  and  then  held  the  two  ends  while  Ball 
laced  them  together,  holding  tbe  belt,  at  tbe 
same  time.  In  such  a  way  as  to  prevent  Its 
"taking"  the  revolving  main  shaft.  There  is 
no  doubt  that  the  lacing  had  been  completed 
when  the  accident  occurred,  as  the  two  ends, 
laced  together,  were  cut  from  the  belt  after 
the  accident  and  are  brought  up  as  part  of 
the  transcript,  and  Oopeland  so  testifies, 
without  contradiction.  As  to  other  matters 
immediately  connected  with  the  accident 
there  were  but  three  eyewitnesses,  and  we 
make  the  following  excerpts  from  their  tes- 
timony, to  wit: 


McCranle,  who  waa  operating  a  machine 
ffbout  50  or  60  feet  to  the  westward,  or  south- 
westward,  of  a  point  immediately  beneath 
the  place  of  the  accident  (called  on  behalf  of 
plaintiCF),  says: 

"I  was  running  a  planer  at  tbe  time,  and  be 
[Ball]  came  to  me  to  borrow  a  knife,  and  I 
didn't  have  a  knife,  and  he  left  me  and  went 
up  tbe  aisle,  and  I  saw  him  going  up  tbe  ladder, 
and  I  didn't  think  any  more  about  it,  and  the 
next  time  I  looked  he  was  in  the  loft  I  was  on 
a  hard  job,  and  didn't  pay  particular  attention 
to  them;  just  glanced  up  my  eyes  at  them 
three  times,  and  the  second  time  1  looked  they 
were  at  work  up  in  the  loft,  and  the  next  time 
I  looked  he  [Ball]  was  standing  up,  and  tbe 
moment  I  looked  he  went  rifbt  over  the  shaft. 

•  •  •  The  shaft  was  tummg  from  him,  and 
be    was   standing    with    his    right    side    to   it. 

•  •  •  It  [his  face]  was  almost  toward  It 
It  waa  inclined  to  be  not  exactly  at  right  an- 
gles to  the  shaft.  Q.  Yon  saw  him  stand  up, 
and  then  instantly  went  over?    A.  Yes,  sir." 

On  bis  cross-examination  he  says  that  he 
saw  Ball  going  up  to  the  platform,  and  that 
Copeland  was  already  there,  and  tbat  he 
saw  them  mending  the  belt 

"They  were  both  sitting  astride  tbe  two 
planks  [constituting  the  platform],  facing  each 
other.    *    *    •    Ball  bad  his  back  to  me  and 

•  •  •  Copeland  held  it  [the  belt],  and  Ball 
laced  it.  •  •  •  Q.  At  the  time  you  saw 
him  [Ball]  standing  there,  in  what  position  was 
Copeland?    A.  Sitting  still  facing  me." 

On  bis  redirect  examination  be  saya: 

"I  presume  he  [Copeland]  waa  about  the 
center  of  the  two  pulleys.  •  •  *  He  waa 
east  of  the  pulley  [to  which  the  cross  belt  waa 
to  be  adjusted].  Q.  Where  was  Ball?  A.  He 
was  west  Q.  The  pulley  was  between  them? 
A.  Yes,  sir ;  about  even  with  their  heads,  while 
sitting  down.  Q.  Which  way  waa  Copeland 
facing?  A.  Facing  west.  Q.  Was  he  astride 
of  the  plank?  A.  Yes,  sir.  Q.  And  Ball  waa 
facing  east?    A.  Yes,  sir." 

Being  asked  bow  much  time  elapsed  be- 
tween the  moment  when  Ball  asked  him 
for  the  knife  and  the  moment  of  tbe  acci- 
dent be  says  (as  a  guess): 

"It  was  about  15  minutes." 

Copeland  (called  for  defendant)  testifies  In 
part  as  follows: 

"We  were  sent  up  there  to  mend  a  belt  up 
there  in  the  loft.  After  the  job  was  done,  we 
were  sitting  there  talking,  and  the  belt  caught 
his  hand  and  killed  him.  •  •  *  Q.  At  the 
time  he  was  caught,  had  you  finished  mending 
the  belt?  A.  Yes,  sir.  Q.  What  were  you 
doing  at  tbe  time  he  was  caught?  A.  Talking. 
Q.  What  else?  A.  He  had  the  belt  holding  it 
in  his  hand.  Q.  In  which  hand?  A.  In  his 
left  hand.  •  *  •  Q.  What  waa  he  doing 
with  the  other  band?  A.  He  was  patting  it  on 
top  of  the  shaft  •  •  •  Q.  Was  the  shaft 
still  revolving?  A.  Revolving  •  •  •  about 
125  revolutions  to  the  minute.  •  •  •  Q. 
Was  he  doing  anything,  at  the  time  he  was 
cau^t,  towards  mending  the  belt?  A.  No,  sir. 
Q.  Had  the  job  been  completed?  A.  Yes,  sir. 
9.  What  If  anything,  was  he  doing  at  that 
time  towards  putting  it  on  the  pmley?  A. 
Nothing  at  all.  Q.  What  If  anvthing,  wa» 
said  by  yon  to  the  deceased,  Willie  BalL  or 
by  Willie  Ball  to  yon,  as  to  the  danger  of  do- 
ing as  he  was?  A.  I  told  him  he  had  better 
leave  it  alone;  that's  all.  Q.  What  did  he  say? 
A.  Nothing;  just  kept  talking.  •  •  •  Q.. 
How  long  had  he  been  up  there  before  tbe  aca- 
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dent  and  since  yon  bad  finished  mending  tbe 
belt?  A.  We  had  been  up  there  about  20  min- 
utes, at  the  time  he  was  killed.  •  •  •  Q. 
How  long,  after  you  bad  finished  mending  the 
belt,  was  it  before  the  accident?  A.  I  guess 
10  or  16  minutes.  •  •  *  Q.  How  long  did 
it  take  you  to  Gx  the  belt?  A.  About  5  min- 
utes. •  •  •  Q.  In  what  position  were  you 
while  Willie  laced  the  belt?  A.  Standing  up 
while  he  laced  the  belt.  Q.  How  about  when 
the  accident  occurred?  A.  We  were  sitting 
down.  Q.  Both  of  you?  A.  Yes,  sir.  •  •  • 
Q.  Were  you  to  the  north,  south,  east,  or 
west  of  him?  A.  West  of  him.  Q.  Which 
way  were  yon  facing?  A.  South.  Q.  Which 
way  was  Ball  facing?  A,  South.  Q.  Were 
you  astride  of  the  plank  or  sitting  on  the  side? 
A.  On  the  side.  Q.  With  your  feet  hanging 
down?  A.  Yes,  sir.  Q.  Was  Ball  sitting  in 
the  same  way?  A.  Yes,  sir.  •  *  •  Q.  Mr. 
Copeland,  why  didn't  you  go  down,  after  you 
had  finished  lacing  the  belt?  A.  We  were  sit- 
ting there  killing  time.  •  •  •  Q.  Mr.  Cope- 
land,  where  were  you  and  where  was  Mr.  Ball 
sitting,  with  reference  to  the  pulley,  on  which 
side  of  It,  east  or  west?  A.  West.  Q.  Both  of 
you?  A.  Yes,  sir.  Q.  Mr.  Ball  between  you 
•nd  the  pulley?    A.  Yes,  sir." 

Endom  (called  for  plalntUT).  who  was  oper- 
ating a  lathe  about  25  feet  to  the  southward 
«f  a  point  immediately  beneath  the  place 
where  the  accident  occnrred,  testifies  as  fol- 
lows: 

"Q.  Did  you  see  the  boys  while  they  were  up 
there?  A.  I  did.  •  ♦  •  Q.  When  they  went 
up  there,  what  did  they  do ;  that  is,  at  the  time 
that  yoa  saw  them?  A.  At  the  time  that  I 
saw  them,  Copeland  was  sitting  down  and  Ball 
was  lacing  the  belt.  Then  I  saw  Copeland  fall- 
ing out  of  the  loft,  or,  rather,  sliding  down  the 
air  hoist.  Q.  It  was  some  little  time  between 
the  time  you  saw  Copeland  sitting  and  Ball 
lacing  the  belt  and  the  time  you  saw  Copeland 
sliding  down  the  air  hoist?  A.  Yes,  sir;  I 
guess,  five  minutes ;  it  might  have  been  more. 
Q.  About  how  long  were  they  up  there,  al- 
together? A.  Fifteen  or  20  minutes.  •  •  • 
8.  When  you  last  saw  them,  which  way  was 
opeland  facing?  A.  Facing  south.  9.  Which 
way  was  Ball  facing?  A.  Same  position.  He 
was  standing  up  and  Copeland  was  sitting 
down.  Q.  Was  Ball  east  or  west  of  Copeland? 
A.  East  of  Copeland.  •  •  *  Q,  Standing 
np?  A.  Yes,  sir.  Q.  Copeland  at  his  right, 
sitting  down?  A.  Yes,  sir.  Q.  Could  yon  be 
mistaken  about  their  position?  A.  No,  sir;  I 
couldn't.  Q.  What  about  the  position  of  Ball 
and  Copeland,  in  regard  to  the  pulley  on  which 
the  belt  ran,  as  to  whether  they  were  east  or 
west  of  it?  A.  They  were  north  of  it;  Cope- 
hind  was  west  of  it,  and  Ball  was  just  in  front 
of  it— yon  could  call  it  east" 

It  otherwise  appears  that,  either  because 
Ball  patted,  or  holding  both  piles  in  his 
hand,  pulled  the  belt  down,  the  main  shaft 
seized  upon  the  belt,  and,  wrapping,  soshort- 
ened  it  that  the  shaft  itself,  the  counter 
shaft,  or  the  belt  was  obliged  to  give  way, 
with  the  result  that  the  belt  broke;  the  un- 
fortunate lad  being,  in  the  meanwhile  and 
afterwards,  wrapped  against,  and  carried 
around  by,  the  shaft,  and  instantly  killed! 
The  belt  in  qaestlon  was  2^  Inches  wide, 
and,  though  it  had  been  used  for  some  time 
and  mended  on  several  occasions,  it  is  not 
shown  to  have  been  Insufficient  for  the  pur- 
pose for  which  It  was  used.  It  appears  from 
tbe  testimony  of  several  witnesses,  whom 


there  has  been  no  attempt  to  contradict,  that 
it  has  been  for  years  the  practice  and  under- 
stood rule  in  defendant's  shop  for  each  oper- 
ator to  mend  the  belt  driving  the  machine 
operated  by  him,  where  such  repairs  become 
necessary,  and  it  is  shown  to  l>e  the  gen- 
eral, if  not  universal,  custom  to  make  such 
repairs  to  belts,  as  light  as  that  here  in 
question,  whilst  the  main  shaft  is  In  motion; 
the  weight  of  such  a  belt  not  being  sufficient 
of  itself,  to  enable  the  shaft  to  take  hold  of 
It,  and  the  stopping  of  the  main  shaft  usual- 
ly involving  a  practical  shutting  down  of 
tbe  entire  plant  It  also  appears  that  the 
danger  incurred  in  lacing  and  adjusting 
such  a  belt,  under  such  conditions,  la  not 
greater  than  that  Incurred  In  operating  one 
of  the  machines  (It  being  necessary,  in  any 
event,  to  put  the  shaft  in  motion  in  order  to 
adjust  the  belt  to  the  pulley);  that  It  Is  one 
of  those  things  that  a  machinist  learns,  as 
part  of  his  trade;  that  all  of  defendant's 
apprentices,  during  the  last  15  or  20  years, 
have  learned  it;  that  the  deceased  had  done 
it  frequently;  and  that  no  accident  bad  ever 
before  happened,  in  the  doing  of  it,  in  de- 
fendant's shop;  and  several  experienced  ma- 
chinists testify  that  they  never  heard  of 
such  an  accident  elsewhere.  It  further  ap- 
pears that,  after  the  accident  here  in  ques- 
tion, the  relatives  of  some  of  the  other  ap- 
prentices became  uneasy  on  their  account 
and  that  defendant's  master  mechanic,  hav- 
ing charge  of  its  shop,  partly  for  that  reason 
and  partly  because  he  found  it  expedient  In 
a  business  way,  assigned  a  workman  to  the 
duty  of  looking  after  the  belts  during  the 
dinner  hour,  and  of  making  such  repairs  as 
be  could  then  make;  and,  if  the  belt  of  a 
particular  machine  breaks  during  the  work- 
ing hours,  tbe  workman  so  assigned  and  the 
operator  of  the  machine  together  repair  it 
The  workman  assigned  to  the  duty  in  ques- 
tion, at  the  date  of  the  trial,  we  understand, 
was  an  apprentice. 

Plaintiff  introduced  a  witness  named 
Downes,  who  testified  that  he  met  Cope- 
land, some  months  after  the  accident,  and 
(to  quote): 

"We  were  talking,  and  it  happened  to  come 
np  about  Willie  Ball,  and  we  said,  'How  bad 
it  was,'  because  the  boy  was  a  bright  fellow, 
with  bright  prospects.  X  said  that,  and  then 
he  says:  'I  seen  it  all,  and,  if  there  was  any 
money  in  it,  I  could  testify  either  way  and  let 
either  side  win  the  case,  and  then  he  said: 
'What  would  you  do?'  And  I  said:  'I  don't 
know  about  that  I  might  be  pretty  poor ;  but 
I  don't  never  want  no  money  that  way.'  And 
that  was  all  he  said  about  it" 

Plaintitr  herself  testified  that  Copeland 
came  to  see  her,  about  10  or  12  days  after 
the  accident,  and  (to  quote): 

"I  asked  him  exactly  how  my  son  came  to  his 
death,  and  he  said,  'In  putting  on  the  belt  his 
hand  was  caught,  and  be  was  killed,'  and  he 
said.  The  last  words  he  spoke  were  "Obr 
Godr*" 
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WItb  regard  to  the  alleged  conversation 
wltb  Downea,  Copeland  testifles  that  he  re- 
members saying: 

"  'I  would  like  to  see  Mrs.  Ball  get  something 
out  of  this.'  But  I  did  not  say  the  other"  (re- 
ferring to  the  question,  "Didn't  you  tell  him 
that  you  would  like  to  see  the  Widow  Ball  get 
something  out  of  this,  but  that  you  could  testi- 
fy in  favor  of  the  one  that  had  the  most  money 
for  you?"). 

He  admits  that  be  bad  a  conversation 
wltb  plaintiff,  but  denies  that  he  told  ber 
that  the  accident  occurred  while  her  son 
was  putting  on  tbe  belt,  and  says: 

"I  told  ber  that  the  belt  caught  him,  but  be 
was  not  putting  on  the  belt  at  the  time." 

There  was  a  verdict  for  plaintiff,  which 
was  made  tbe  Judgment  of  tbe  court,  and 
defendant  has  appealed. 

Opinion. 

It  is  evident  that  McCranle  and  Bndom 
did  not  see  Ball  at  tbe  same  time,  since  £n- 
dom  saw  blm,  five  minutes  or  more  before 
the  accident,  standing,  whereas  McCranle 
saw  bim  first  when  he  was  going  up  to  tbe 
platform,  and  then  when  be  was  seated,  la- 
cing the  belt,  and  lastly,  for  an  instant,  stand- 
ing, and  in  tbe  same  Instant  going  over  the 
shaft  Tbe  two  witnesses,  it  will  be  observ- 
ed, disagree  as  to  the  relative  positions  of 
Ball  and  Copeland;  McCranle  placing  Ball 
to  tbe  westward  and  Copeland  to  tbe  east- 
ward, about  the  center  of  the  pulleys,  with 
tbe  pulley  to  which  the  belt  was  to  be  ad- 
Justed  between  tbem,  whilst  Ehidom,  with 
equal  positiveness,  places  Copeland  to  tbe 
westward  and  Ball  to  the  eastward,  just  in 
front  of  tbe  pulley.  "You  could  call  it"  (be 
says)  "east"  of  the  pulley.  Endom  was 
much  nearer  tbe  scene  of  tbe  tragedy  than 
McCranle,  and,  as  to  which  of  the  two  young 
men  was  to  tbe  westward  and  which  to  the 
eastward,  he  is  corroborated  by  Copeland, 
though  he  differs  with  the  latter,  in  that 
Copeland  says  that  be  and  Ball  botb  were 
seated  when  the  belt  was  being  laced,  whilst 
Endom  says  that  Ball  was  standing  when 
be  saw  him,  and  was  lacing  tbe  belt,  and 
that  Copeland  was  seated.  The  difference 
is,  however,  easily  explained,  as  they  may 
have  finished  lacing  tbe  belt  at  the  moment, 
and  Copeland  may  have  taken  bis  seat,  leav- 
ing Ball  still  standing;  for  Endom,  be  it 
noted,  upon  being  asked  bow  long  it  was, 
after  be  saw  Bali  standing,  before  tbe  ac- 
cident occurred,  replied,  "I  guess,  five  min- 
utes; it  might  have  been  more,"  and,  as  he 
elsewhere  says  that  "he  was  busy,  running 
a  lathe,"  it  is  quite  possible  that  consider- 
ably more  tban  five  minutes  may  have  elaps- 
ed. We  are  inclined  to  think,  too,  that  there 
are  certain  physical  facts  which  tend  to  cor- 
roborate the  testimony  of  Endom  and  Cope- 
land, to  tbe  effect  that  tbe  latter  was  to  the 
westward  of  tbe  former  and  of  the  pulley; 
for,  If  he  had  been  where  McCranle  places 
blm,  he  would  have  had  the  two  pulleys 


(which  are  alongside  of  eacb  other)  between 
him  and  tbe  south  side  of  the  platform,  and 
yet  it  is  an  undisputed  fact  that,  when  Ball's 
body  was  carried  around  the  shaft,  it  broke 
one  of  the  planks  of  the  platform  and  dis- 
placed tbe  other,  and  that  Copeland  fell,  or 
Jumped,  several  feet  and  grasped  the  "air 
hoist"  (which  appears  to  be  to  the  south  of 
the  platform  and  to  tbe  westward  of  tbe 
pulley)  and  slid  down  it  to  tbe  floor.  We 
may  say,  here,  that,  beyond  tbe  statements 
of  Downes  and  tbe  plaintiff,  there  was  no 
attempt  to  discredit  (vopeiand  or  to  Impeach 
bis  character  for  veracity,  and  we  think  it 
quite  possible  that  be  may  have  l>een  mis- 
understood by  those  witnesses.  At  all 
events,  we.  should  not  be  disposed  to  infer, 
even  if  it  should  be  conceded  that  Copeland 
made  tbe  discreditable  remark  attributed  to 
him  by  Downes,  that  he  would,  at  the  pinch, 
commit  deliberate  perjury,  and  we  find  noth- 
ing in  bis  testimony  as  given  to  warrant  tbe 
conclusion  that  be  has  done  so.  He  says 
that  be  and  Ball  finished  their  Job  in  at>out 
five  minutes,  and  there  are  several  witness- 
es who  testify  that  it  ought  to  have  been 
finished  within  that  time.  He  testified  tbat 
about  20  minutes  elapsed  between  the  time 
when  they  reached  the  platform  and  the  mo- 
ment of  tbe  accident,  and  McCranle  "guess- 
es" that  it  was  15  minutes,  and  Endom  says 
tbat  it  was  15  or  20  minutes.  He  says  that 
after  they  finished  lacing  the  belt  they  sat 
down,  with  tbelr  feet  hanging  over  the  edge 
of  tbe  platform,  to  talk  and  kill  time.  We 
find  nothing  improbable  In  that,  and  Mc- 
Cranle says  that  be  saw  them  both  sitting 
down.  He  says  that,  while  they  were  thus 
seated.  Ball  holding  the  two  plies  of  the  belt 
in  his  hand,  with  the  shaft  (within  a  few 
Inches  of — in  fact,  almost  against — him)  run- 
ning through  the  loop  between  them,  Ball 
employed  his  idle  hand,  as  he  talked,  in  pat- 
ting the  belt  against  the  shaft,  and  we  can 
imagine  that  he  might  have  done  so  without 
realizing  tbat  a  slight  fold  or  kink  in  tbe 
light,  flexible  belt  might  enable  tbe  shaft 
to  take  bold  of  it  and  whirl  bim  into  eterni- 
ty. All  things  considered,  tbe  story  that  be 
tells  on  the  stand  seems  to  us  to  be  consist- 
ent and  well  supported,  and  we  are  forced 
to  the  conclusion  that  Ball  met  his  death 
while  assuming  an  unnecessary  risk,  and 
while  not  engaged  In  the  discharge  of  any 
duty  assigned  to  blm  by,  or  that  he  owed 
to,  the  defendant  But  even  if  it  were  oth- 
erwise, tbe  most  that  can  be  said  is,  not 
that  be  was  killed  whilst  lacing  the  belt 
alx>ut  a  revolving  shaft  which  might  have 
been  stopped,  but  tbat  he  was  killed  whilst 
adjusting  tbe  belt  to  a  revolving  pulley, 
which  might  have  been  stopped.  The  on- 
contradicted  evidence,  however,  is  that  the 
belt  can  be  put  on,  or  adjusted  to,  the  pul- 
ley only  when  the  latter  is  in  motion;  that 
tbe  mending  and  putting  on  of  a  belt,  under 
such  conditions,  is  an  ordinary  incident  In 
the  everyday  work  of  a  machinist,  and  is  as 
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necessary  to  the  education  of  an  apprentice 
as  anything  else  that  he  Is  required  to  learn; 
and  that  It  had  frequently  been  done  by 
Ball,  during  the  2  years  and  7  months  that 
he  had  worked  In  defendant's  shop. 

We  are  therefore  of  opinion  that  he  must 
be  presumed  to  have  known  and  to  have  as- 
sumed the  Incidental  risk,  and  upon  the 
whole  we  find  no  sufficient  basis  upon  which 
to  bold  the  defendant  liable. 

It  is  therefore  ordered,  adjudged,  and  de- 
creed that  the  verdict  and  judgment  appeal- 
ed from  be  annulled  and  set  aside,  and  It  is 
further  decreed  that  plaintiff's  demand  be 
rejected,  and  this  suit  dismissed,  at  her  cost 


(1J3  La.  17) 


No.  17,307. 


CRAIO  T.  WBGMANN  et  al. 
(Sapreme  Court  of  Louisiana.    Fetu  15,  1909.) 

APPEAt  AND  Erkor  (S  773»)  —  DisMiasAL  — 

Abandonment  of  Appeai,. 

In  proceedings  under  the  judgment  of  the 
district  court  in  this  matter  appellant  became 
the  adjudicetee  of  certain  property  at  public 
auction  by  the  sheriff.  He  failed  to  comply 
with  his  bid,  though  ordered  so  to  do  on  a  rule 
taken  against  him  for  that  purpose.  Thereaft- 
er the  sheriff  was  ordered  to  sell  the  property 
a  la  folle  enchire,  at  appellant's  risk.  He  ap- 
pealed suBpensively  to  the  Supreme  Court  from 
that  order,  and  executed  an  appeal  bond.  The 
transcript  of  appeal  was  filed  in  court  in  due 
time,  and  the  appeal  was  fixed  for  hearing  in 
this  court.  On  that  day  the  appellee  moved  to 
have  the  appeal  struck  from  the  record,  or  that 
he  might  be  granted  such  relief  as  the  court 
might  hold  he  was  entitled  to  nnder  the  circum- 
stances, on  the  ground  that  the  appeal  had  been 
dismissed  in  the  district  court  for  the  reason  of 
the  failure  of  the  surety  on  the  bond  of  appeal 
to  qualify  as  being  solvent,  and  appellant  ac- 
qniesced  in  the  dismissal.  Appellant  had  made 
no  ai>pearance  and  filed  no  brief  in  the  mat- 
ter of^  the  appeal.  The  appeal  is  considered 
by  the  court  as  abandoned. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  M  31M,  310&-3110;  Dec. 
Dig.  f  773.»] 

(Syllabus  by  the  Court) 

Appeal  from  Civil  District  Court  Parish 
of  Orleans;  E*red.  Durleve  King,  Judge. 

Action  by  Robert  E.  Craig,  Jr.,  against 
Catherine  Wegmann  and  others.  From  an 
order  to  readvertlse  property  formerly  sold 
to  3.  Vic  Le  Clere,  be  appeals.    Dismissed. 

Robert  John  Maloney,  for  appellant  Jo- 
seph Wheadon  Carroll,  for  appellee. 

NICHOLLS,  J.  Under  an  order  of  the 
dvll  district  court  of  date  February  10, 1908, 
the  civil  staerur  for  the  parish  of  Orleans 
was  directed  to  "seize  and  sell  to  the  high- 
est bidder  without  appraisements,  after  all 
leg^l  delays  and  advertisement  all  according 
to  law,"  certain  property  described  In  said 
order,  and  to  make  return  as  to  what  he 
should  do  In  the  premises  to  said  court 

Acting  under  said  order,  the  said  sheriff  on 


the  same  day  (February  10,  1908)  seized  thk 
property  described,  and  advertised  the  same 
for  sale  at  public  auction,  the  sale  to  be 
made  on  the  19tb  day  of  March,  1908,  and 
on  that  day  the  property  secondly  described 
in  said  order  (Nos.  612  and  616  Felicity 
road  or  street)  was  adjudicated  for  $2,350 
to  J.  Vic  Le  Clerc.  The  said  adjudicatee 
(Le  Clerc)  having  failed  to  comply  with  the 
adjudication  made  to  him,  after  written  de- 
mand, the  Judgment  on  rule  against  him  on 
August  18, 1908,  and  signed  on  August  27, 1908, 
the  sheriff  was  ordered  to  readvertlse  said 
second  property  for  sale  &  la  folle  ench6re  at 
the  risk  and  tor  account  of  the  said  3.  Vie  Le 
Clera  In  compliance  with  the  said  judg- 
ment said  property  was  by  the  sheriff  ad- 
vertised on  the  4th  of  September,  1908,  for 
sale,  said  sale  to  take  place  on  the  8th  of 
October,  190a 

The  sale  of  said  property  and  further  pro- 
ceedings under  the  writ  were  stayed  by  a  sus- 
pensive appeal  by  said  Le  Clerc  from  a  Judg- 
ment ordering  the  resale  of  said  property  k 
la  folle  enchSre. 

The  order  for  said  suspensive  appeal  was 
granted  to  Le  Clerc  on  the  4th  September, 

1908,  returnable  on  the  first  Monday  of  Oc- 
tober, 1908.  upon  his  furnishing  bond  with 
good  and  solvent  security  in  the  sum  of  $1,500. 

On  the  same  day  (4th  of  September,  190^ 
appeal  bond  for  a  suspensive  appeal  was 
filed  In  the  civil  district  court  signed  by  Le 
Clerc  (through  Robert  J.  Maloney  as  his  at- 
torney) as  principal  and  George  E.  Duclaux 
as  his  security. 

On  October  1,  1908,  the  transcript  of  ap- 
peal was  filed  in  this  court    On  January  25, 

1909,  a  petition  was  filed  in  this  court  by 
Robert  £).  Craig,  Jr.,  the  plaintiff  and  appel- 
lee herein,  in  which  he  alleged  that  the  ap- 
peal so  taken  by  Le  Clerc  had  been  set  aside 
and  dismissed  by  a  final  Judgment  of  Hon. 
Fred.  D.  King,  judge  of  division  B  of  the 
civil  district  court  for  the  parish  of  Orleans, 
rendered  November  13,  1908,  and  signed  No- 
vember 19,  1908,  because  of  the  failure  of 
the  surety  on  the  bond  of  appeal  to  qualify 
as  being  solvent  as  would  appear  by  a  duly 
certified  copy  of  said  final  Judgment  and  a 
duly  certified  copy  of  the  rule  of  mover 
against  said  Le  (Sere,  upon  which  said  judg- 
ment was  rendered,  both  filed  with  his  peti- 
tion; that  he  was  entitled  to  have  the  pur- 
ported appeai  of  said  J.  Vic  Le  Clerc  declar- 
ed to  be  null  and  void  and  of  no  effect  and 
to  have  the  same  stricken  from  the  docket  of 
this  court  or  such  other  relief  as  the  court 
may  deem  proper  in  the  premises. 

In  view  of  the  premises  he  moved  the  court 
to  declare  null  and  void  and  of  no  effect 
and  to  strike  from  the  docket  of  the  court 
the  purported  appeal  of  said  Le  Clerc,  ap- 
pellant and  to  grant  mover  such  other  re- 
lief as  the  court  may  deem  proper  In  the 
premises. 
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Attached  to  this  petition  and  motion  were 
the  certified  copies  of  the  rule  and  of  the 
jadgment  referred  to.  From  these  It  ap- 
pears: That  on  October  28,  1908,  the  plaln- 
ticr  applied  for  and  obtained  In  division  B 
of  the  dvU  district  court  a  rule  on  J.  Vic 
Le  Clerc  to  show  cause  on  Friday,  October 
SO,  1908,  why  his  appeal  from  the  Judgment 
rendered  on  Aagust  18,  1908,  and  signed  on 
Angust  27,  1908,  should  not  be  set  aside 
and  dismissed  npon  the  ground  that  the 
surety  by  him  furnished  on  the  bond  for  said 
appeal  was  not  good  and  solvent  That  on 
November  13,  1908,  that  rule  came  on  for 
trial.  Plaintiff  was  represented  by  counsel. 
Defendant  was  absent  and  unrepresented. 
After  hearing  the  pleadings  and  counsel,  the 
court,  considering  the  law  and  for  reasons 
orally  assigned,  made  the  rule  absolute  and 
accordingly  decreed  the  dismissal  of  the  ap- 
peal taken  by  Le  Clerc  from  the  judgment 
of  the  27th  of  August,  1908.  On  the  day  fix- 
ed for  trial  In  this  court  of  the  appeal  plain- 
tiff submitted  by  motion  for  the  action  of 
the  court  his  application  for  the  striking  of 
the  appeal  from  the  docket  The  case,  being 
called,  was  submitted  by  the  plaintiff,  on 
which  appellant  made  no  appearance,  either 
by  counsel  or  by  brief.  Under  such  condi- 
tions we  consider  appellant  as  having  ac- 
quiesced .  m  the  Judgment  of  dismissal  and 
abandoned  his  appeal. 

The  appeal  Is  considered  by  the  court  as 
abandoned.    It  Is  therefore  dismissed. 


(123  La.  20) 

No.  17.190. 
QUAKER  REALTY  CO.  v.  BRADBURY  et  al. 
(Supreme  Court  of  Louisiana.     Feb.  15,  1909.) 

1.  Real  Actions  (J  7*)— Petitoby  Actions— 
Possessor  in  Bad  Faith. 

A  possessor  of  real  estate,  who  knows  that 
he  has  no  title  to  the  property,  is  necessarily  in 
bad  faith. 

[Ei.  Note.— For  other  cases,  see  Real  Actions, 
Cent  Dig.  S  23 ;   Dec.  Dig.  S  7.'] 

2.  Real  Actions  (8  8*)— PBxrroBY  Actions- 
Improvements. 

In  a  petitory  action,  the  defendant  posses- 
sor in  bad  faith  cannot  recover  the  value  of  im- 
provements  in  their  nature  inseparable  from  the 
soli,  except  by  way  of  set-oS  to  the  plaintiff's 
demand  for  fruits  and  revenues. 

[Ed.  Note.— For  other  cases,  see  Real  Actions, 
Cent  Dig.  g  35 ;   Dec.  Dig.  i  8.*] 

8.  Real  4cnoNS  (i  8*)— Pktitobt  Actions— 

8epababi,e  Imfbovembnts. 

In  a  petitory  action,  the  defendant  posses- 
sor in  bad  faith  cannot  recover  the  value  of 
buildings  and  constructions  separable  from  the 
soil,  unless  the  plaintiff  should  elect  to  keep 
them. 

['SjA.  Note. — For  other  cases,  see  Real  Actions, 
Cent  Dig.  J  36;  Dec  Dig.  t  &•] 

4>.  Real  Aotions  (8  8*)— Pxtitobt  Actions— 
Taxes— Repairs. 

In  a  petitory  action,  the  defendant  posses- 
sor in  bad  faith  may  recover  necessary  expenses 
incurred   in   the   preservation  of  the  property. 


such  as  taxes,  and  repaita  on  oonstmctlons  and 
works  belonging  to  the  owner. 

[Ed.  Note.— For  other  cases,  see  Real  Actions, 
Cent  Dig.  {  84 ;    Dec  Dig.  S  8.»] 

5.  Real  Actions  ({  8*)— Petttoby  Actiorb— 
Rental  Value. 

In  a  petitory  action,  where  the  plaintiff 
does  not  elect  to  keep  the  buildings  and  con- 
stmctions  separable  from  the  soil,  the  revenues 
should  be  measured  by  the  rental  value  of  the 
property  without  such  improvements. 

[EM.  Note. — ^For  other  cases,  see  Real  Actions, 
Cent.  Dig.  |  34 ;   Dec.  Dig.  t  8.') 

6.  Real  Actions  (J  8*)— Petttobt  Actions— 
FB0IIB  AND  Revenues. 

In  a  petitory  action,  the  plaintiff  can  re- 
cover fruits  and  revenues  only  from  the  date  of 
his  acquisition  of  the  title,  where  the  rights  of 
his  authors  to  the  same  have  not  l>een  specially 
transferred  to  him. 

[Ed.  Note.— For  other  cases,  see  Real  Actiooa, 
Cent  Dig.  |  34 ;   Dec  Dig.  i  8.*] 

(Syllabus  by  the  Court) 

Appeal  from  Civil  District  Oort.  Parlsb  of 
Orleans;  Thomas  C.  W.  EUls,  Judge. 

Petitory  action  by  the  Quaker  Realty  Com- 
pany against  Louis  Stephen  Bradbury  and 
Charles  A.  Salzer.  Judgment  for  plaintiff 
for  possession,  with  Judgment  for  defendants 
for  the  value  of  certain  improvements,  and 
plaintiff  appeals.  Judgment  affirmed  in  part, 
and  reversed  In  part 

Hall  &  Monroe,  for  appellant  Woodvllle 
&  Woodvllle,  for  appellees. 

LAND,  J.  TblB  is  a  petitory  action  to  re- 
cover a  certain  square  of  ground  in  the  city 
of  New  Orleans,  with  rents  at  the  rate  of  $200 
per  annum  from  April  1,  1903,  coupled  with  a 
demand  for  $500  as  damages  for  an  alleged 
conspiracy  between  the  defendants  to  de- 
prive plaintiff  of  its  property.  According  to 
the  allegations  of  the  petition,  plaintiff  ac- 
quired Its  title  in  the  year  1906  from  tli.e 
heirs  of  Laurent  Millaudon,  and  the  defend- 
ants have  been  in  possession  of  the  premises 
since  April  1,  1903.  The  prayer  is  for  Judg- 
ment recognizing  the  plaintiff  as  owner  of 
the  property  and  ordering  the  defendants  to 
deliver  possession  of  the  same,  and  condemn- 
ing them  to  pay  $5(X>  damages  for  the  illegal 
registry  of  the  contract  between  them,  and 
to  pay  rents  as  claimed  until  the  final  sur- 
render of  possession  to  the  plaintiff. 

Defendants  pleaded  the  general  issue,  al- 
leged possession  In  good  faith,  and  recon- 
vened for  taxes  and  the  value  of  useful  Im- 
provements. 

There  was  Judgment  In  favor  of  the  plain- 
tiff, decreeing  it  to  be  the  owner  of  an  un- 
divided **'*/sTao  interest  In  the  square  saed 
for,  and  decreeing  that  plaintiff  as  owner 
was  entitled  to  the  possession  of  said  prop- 
erty, including  the  Improvements,  and  also 
recover  $316.66  rents,  and  further  recover 
$16.66  per  month  from  date  of  the  Judgment 
until  final  delivery,  and  for  costs  against  de- 
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fendant  Charles  A.  Sateer,  with  right  to  eject 
said  defendant  on  tendering  and  pa^ng  to 
him  the  difference  between  said  rents,  acr 
cmed  and  to  accrue,  with  costs  of  snlt,  and 
the  sum  of  $411.20,  adjudged  to  said  defend- 
ant for  useful  Improvements  on  the  prem- 
ises. Plaintiff's  demands  otherwise  against 
Bradbury,  and  the  latter's  demands  against 
the  plaintiff,  were  dismissed.  Plaintiff  has 
appealed. 

The  square  In  question  was  acquired  by 
liaurent  MiUaudon  In  the  year  1842.  F^om 
1870  to  1902,  Inclusive,  the  property  was  as- 
sessed to  "unknown  owner,"  but  no  taxes 
were  paid  thereon. 

In  1908  the  defendant  Bradbury  was  In 
possession  of  the  square  of  ground,  and  sold 
his  rights  of  possession,  with  the  improve- 
ments made  by  him  on  the  premises,  to  the 
defendant  Salzer,  who  owned  a  part  of  an 
adjoining  square. 

Salzer  took  possession  of  the  premises,  and 
erected  buildings  and  made  other  Improve- 
ments thereon.  The  only  Information  that 
Salzer  conid  get  about  the  title  was  that  the 
property  was  assessed  as  belonging  to  an  un- 
known owner.  The  property  was  assessed 
to  Salzer  for  four  years,  and  he  paid  taxes 
thereon. 

In  the  year  1906  the  plaintiff  purchased 
the  title  to  this  and  other  property  from  the 
heirs  of  Millaudon,  and  In  October  of  that 
year  notified  the  defendants  to  vacate  the 
premises. 

The  only  real  questions  in  controversy  are 
as  to  rents.  Improvements,  and  taxes.  As  to 
rents,  the  sole  evidence  Is  the  testimony  of 
plaintiffs  vice  president  that  about  |20  per 
month  Is  a  fair  rental  value  of  the  property. 
As  to  the  buildings  and  other  Improvements, 
we  have  the  testimony  of  the  defendant  Sal- 
zer that  "about"  certain  amounts  represent 
the  cost  of  material  and  workmanship,  and 
that  certain  work  was  worth  "about"  a  cer- 
tain sum. 

The  judge  found  no  evidence  to  sustain 
the  alleged  conspiracy  antedating  the  title  of 
the  plaintiff  more  than  three  years.  We  con- 
cur in  this  view.  Plaintiff  purchased  in  the 
face  of  an  actual  adverse  possession,  and 
has  been  compelled  to  vindicate  its  title  by  a 
petitory  action.  Damages  for  attorney's  fees 
are  not  recoverable  in  such  a  case  under  an 
allegation  of  conspiracy. 

We  agree  with  plaintiffs  contention  that 
the  defendants  were  possessors  in  bad  faith, 
because  they  knew  that  they  had  no  title 
to  the  land.  The  square  was  claimed  by  no 
one.  and  for  more  than  20  years  had  been 
assessed  as  the  property  of  an  unknown 
owner.  Nevertheless,  the  possession  of  the 
defendants,  being  without  color  of  title,  was 
nnlawfnl  ab  initio.  The  defendants  were 
squatters  on  the  premises,  and  never  pos- 
sessed as  owners. 

Plaintiff  contends  that  it  has  the  right  to 
compel  the  defendant  to  take  away  or  de- 
molish his  Imprcrvements  under  the  terms  of 


article  508  of  the  Civil  Code,  which  reads  to 
part  as  follows: 

"When  plantations,  constructiouB  and  works 
have  been  made  by  a  third  person,  and  with 
such  perBou's  materials,  the  owner  of  the  soil 
has  the  right  to  keep  them  or  to  compel  this 
person  to  take  away  or  demolish  the  same. 

"If  the  owner  requires  the  demolition  of  such 
works,  they  shall  be  demolished  at  the  ex- 
pense of  the  person  who  erected  them,  without 
any  compensation.    •    •    • 

"If  the  owner  keeps  the  works,  he  owes  to 
the  owner  of  the  materials  uotliing  but  the 
reimbursement  of  their  value  and  of  the  price 
of  the  workmanship,  without  any  regard  to  the 
greater  or  less  value  which  the  soil  may  have 
acquired  thereby." 

Compensation  for  improvements  cannot  be 
claimed  by  a  possessor  in  bad  faith  until  the 
owner  elects  to  retain  them,  and  the  posses- 
sor owes  no  rents  f<w  his  improvements  nntil 
they  are  paid-  for.  Citizens'  Bank  v.  Mau- 
reau,  37  La.  Ann.  861;  Klbbe  v.  Campbell, 
34  La.  Ann.  1163. 

In  Woods  V.  Nichoils,  S3  La.  Ann.  744,  it 
was  held  that  the  possessor  in  bad  faith  Is 
entitled:  (1)  To  reimbursement  of  expenses 
and  repairs  necessary  for  the  preservation  of 
the  property  under  the  express  terms  of  Olv. 
Code,  art  2314;  (2)  to  the  value  of  material 
and  workmanship  of  constructions  and  works 
which  the  owner  has  elected  to  keep;  but 
(3)  is  not  entitled  to  compensation  for  im- 
provements in  their  nature  inseparable  from 
the  soil,  such  as  ditches,  wells,  etc.  The 
court  also  held  that,  as  the  plaintiffs  claim- 
ed only  an  undivided  lialf  Interest  in  the 
lands,  they  were  not  authorized  to  require 
the  removal  or  demolition  of  the  improve- 
ments against  the  will  of  their  co-ownws, 
and  must,  therefore,  pay  for  the  useful  Im- 
provements. The  Judgment  on  the  rehearing 
seems  to  have  left  open  the  question  of  im- 
provements inseparable  from  the  soil.  Id. 
752,  753. 

In  Scott  V.  Scott,  42  La.  Ann.  766,  7  South. 
716,  the  plaintiffs  also  sued  to  recover  an 
undivided  half  interest  in  certain  real  estate^ 
and  the  dictum  in  Woods  v.  Nichoils  was  fol- 
lowed. 

In  Slgnr  v.  Burguleres,  111  La.  711,  35 
South.  823,  the  court  allowed  a  trespasser 
the  cost  of  clearing  land. 

In  Voters  v.  Atkins  Bros.,  113  La.  303,  86 
South.  974,  the  whole  subject  was  elaborate- 
ly discussed,  and  the  court  held:  (1)  That  in 
no  case  can  the  possessor  in  bad  faith  re- 
cover for  improvements  in  their  nature  in- 
separable from  the  soil,  such  as  clearing, 
ditching,  etc;  (2)  that  the  possessor  in  bad 
faith  may  recover  for  repairs  and  other  ex- 
penses necessary  for  the  preservation  of  the 
property;  and  (3)  that  tpe  possessor  in  bad 
faith  may  recover  the  value  of  buildings  and 
other  improvements  separable  from  the  son 
which  the  owner  may  elect  to  keep.  The 
court  on  rehearing  recognized  the  doctrine 
that  the  possessor  in  bad  faith  may  offset 
the  claim  for  fruits  and  revenues  by  a  claim 
for    enhanced    value   resulting   from    land 
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clearing  and  other  improvements  Inseparable 
from  the  soil,  citing  McDade  v.  Levee  Board, 
109  La.  625,  33  South.  628,  and  Wilson  v. 
Benjamin,  26  La.  Ann.  588.  The  right  of  the 
owner  to  elect  prevents  the  application  of 
this  rule  to  Improvements,  such  as  buildings 
and  fences,  which  may  be  removed.  Both  in 
the  Yoiers  and  McDade  Cases  the  cause  was 
remanded  for  the  purpose  of  allowing  the 
owner  to  elect  whether  he  could  take  the 
buildings,  etc.,  or  order  their  removal. 

If  the  buildings  and  other  improvements 
add  to  the  rental  value  of  the  property,  it  is 
clear  that  this  fact  must  be  considered  in 
fixing  the  rents,  If  the  owner  does  not  elect 
to  keep  them. 

In  the  McDade  Case,  snpra.  It  was  held 
that  the  owner  conld  not  recover  rents  an- 
terior to  his  acqnisitlon  of  the  title.  This  la 
well  settled,  as  such  rents  belong  to  the  prior 
owner,  and  do  not  pass  to  the  vendee  on- 
less  specially  assigned. 

In  the  case  at  bar,  the  evidence  is  meager, 
and  we  cannot  tell  whether  the  solitary  wit- 
ness for  the  plaintiff  is  testifying  to  the  ren- 
tal value  of  the  square  with  or  without  the 
improvements  thereon.  We  may  also  add 
that  the  value  of  the  Improvements  might  be 
shown  with  greater  certainty. 

It  is  therefore  ordered  that  the  judgment 
in  BO  far  as  it  decrees  the  ownership  of  the 
plaintiff,  be  affirmed,  and  that  in  all  other 
respects  said  Judgment  be  reversed,  and  that 
this  cause  be  remanded  for  further  proceed- 
ings in  conformity  with  the  views  expressed 
in  the  foregoing  opinion  and  according  to 
law;  the  defendants  to  pay  the  costs  of 
appeaL 


(123  La.  ») 

No.  16.941. 

CABNBS  V.  ATKINS  BROS.  CO. 

(Supreme  Court  of  Louisiana.     Feb.   1,  1909. 

Rehearing  Denied  March  1,  1909.) 

1.  lilMlTATION    OF    ACTIONS    (J    55*)— ACCBtJAL 

OF  Cause  of  Action— Maucious  Pbosecu- 

TIOW. 

Where  plaintiff  combines,  in  the  same  ac- 
tion, a  claim  for  damages  for  the  bringing  of 
an  alleged  malicious  civil  suit  with  a  claim  for 
damaees  for  an  alleged  libel,  contained  in  the 
pleadings  in  such  suit,  the  rule  that  no  legal 
injury  results,  and  hence  that  no  cause  and  no 
right  of  action  arises  until  the  determination  of 
such  suit,  applies  equally  to  both  claims,  and 
the  prescription  of  one  year  begins  to  run  as  to 
both,  only  when  the  alleged  malicious  suit  is 
determined. 

[FA.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Dec  Dig.  {  55.*] 

2.  Malicious   Prosecution   (|   64*)  —  Bvi- 
DENOE— Burden  of  Proof. 

In  an  action  In  damages  for  the  bringing 
of  an  alleged  malicitfus  civil  suit  and  for  an 
alleged  libel,  contained  in  the  pleadings  ttiere- 
in,  uie  burden  of  proof  rests  on  the  plaintiff  to 
prove  want  of  probable  cause  and  malice,  and, 
where  the  pertinency  and  materiality,  to  the 
Issues  to  be  decided  in  the  alleged  malicious  suit, 
of  the  language  complained  of  as  libelous,  de- 


pends on  a  fact,  dehors  the  record,  the  testi- 
mony adduced  on  behalf  of  plaintiff  must  b« 
strong  enough  to  overcome  that  adduced  on  be- 
half of  defendant,  otherwise  there  can  be  no 
recovery. 

[Ed.  Note. — For  other  cases,  see  Malicious 
Prosecution,  Dec.  Dig.  t  64.*] 

(Syllabus  by  the  Court) 

Appeal  from  Eleventh  Judicial  District 
Court,  Parish  of  Red  River;  Samuel  Jami- 
son Henry,  Judge. 

Action  by  John  W.  Games  against  the 
Atkins  Bros.  Company.  Judgment  for  de- 
fendant and  plaintiff  appeals.    Affirmed. 

William  Hampton  Scheen,  for  appellant. 
William  Augustus  Wilkinson,  for  appellee. 

Statement  of  the  Case. 

MONROE,  J.  This  is  an  acUon  In  dam- 
ages for  an  alleged  malicious  suit  and  for 
libelous  matter  said  to  have  been  contained 
in  the  pleadings  therein. 

Plaintiff  alleges:  That  he  brought  suit 
against  A.  M.  &  C.  C.  Elder  for  rent  and 
caused  a  writ  to  be  issued  under  which  five 
mules  and  two  horses  were  seized.  That  de- 
fendant (a  corjwration)  Intervened  and  al- 
leged that  some  time  dnring  the  month  of 
September,  1905,  it  and  its  representatives 
informed  the  said  John  W.  Camea  of  Its  ab- 
solute ownership  of — 

"said  live  stock,  and  that  it  had  advanced  to 
the  said  A.  M.  &  C.  O.  Elder  nnder  an  express 
agreement  that  all  the  cotton  produced  by  them 
*  *  *  should  be  ginned  in  its  gin  at  Lake 
End,  La.,  and,  on  the  promise  made  then  and 
there  by  the  said  J.  W.  Games  that  the  cotton 
raised  by  the  said  A.  M.  &  C.  C.  Elder  should  and 
would  be  by  him  first  imputed  to  the  payment 
of  the  rent  claimed  by  him  against  the  said 
Elders,  it  agreed  and  did  release  the  said  El- 
ders from  ginning  their  cotton  at  Lake  End, 
and  permitted  the  live  stock  belonging  to  it  to 
remain  in  the  possession  of  the  said  Elders  and 
on  the  leased  premises  described  in  plaintiff's 
petition." 

That  defendant  further  alleged  in  its  said 
intervention : 

"That  in  order  to  deprive  him  (it)  of  his  (its) 
property,  the  said  J.  W.  Cames  and  the  said 
A.  M.  &  C.  C.  Elder  colluded  together  and  im- 
puted the  proceeds  of  the  cotton  aforesaid  to 
some  imaginary  claim  or  debt  for  supplies,  the 
doing  of  which  was  a  legal  fraud  on  the  rights 
of  your  petitioner  (intervener).  That  in  carry- 
ing out  the  conspiracy  aforesaid  to  defraud 
your  petitioner  and  deprive  him  (it)  of  his  (its) 
property,  the  writs  of  provisional  seizure  were 
sent  out,  the  same  being  with  the  consent  of  the 
said  Elders.  That  the  said  Elders  do  not  owe 
the  said  Games  anything  for  rent.  That  the 
said  A.  M.  &  C.  C.  Elder  are  notoriously  in- 
solvent, and  this  is  an  attempt  on  their  part 
with  the  sanction  and  consent  of  the  said  J. 
W.  Cames,  to  pay  some  debt  they  might  owe 
with  petitioner's  property." 

Plaintiff  further  alleges  that  said  Inters 
vention  was  read  in  open  court  in  the  pres- 
ence of  many  people,  and  has  become  part  of 
the  public  records  of  the  parish.  That  all 
of  said  allegations  were  false  and  without 
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probable  canae,  to  tbe  knowledge  of  defend- 
ant; were  made  by  It  deliberately  and  ma- 
lldooaly,  and  were  calculated,  and  tended, 
to  injure  plaintieTs  good  name  and  standing, 
and  tbat  be  baa  thereby  been  damaged  to  the 
extent  of  $5,000 — 

"by  the  said  Iit>el  and  slander  and  malicious 
suit,  by  the  insult  and  affront  to  his  good  name 
and  business  reputation,  aad  by  the  vexation, 
humiliation,  annoyance,  and  outrage  to  his 
feelings,"  etc. 

Defendant,  after  interposing  an  exception 
of  "no  cause  of  action,"  fmswered,  averring, 
in  substance,  tbat  the  allegations  contain^ 
hi  Its  intervention,  and  here  complained  of, 
were  pertinent  and  necessary  in  the  proper 
presentation  of  tbe  claim  set  up  by  It  That 
tbey  were  made  by  advice  of  connsel.  In 
good  faith,  with  probable  cause,  with  no  in- 
tent to  injure  or  defame  the  plaintiff,  and 
that  they  were,  and  are,  privileged. 

"Tbat  said  allegations,  in  the  opinion  of  de- 
fendant, were  true,  and  that,  according  to  its 
nnderstanding  and  firm  and  honest  beUef,  the 
contract  set  up  in  said  petition  of  intervention, 
relative  to  said  live  stock  and  the  cotton  and 
the  account  of  the  said  Elders,  is  the  tme  agree- 
ment had  with  the  said  Games  by  it  and  its 
officers,  and  that  he  violated  tbe  same." 

It  further  alleges  that  the  district  court 
found  that  said  allegations  were  made  In 
good  faith,  with  probable  cause,  and  were 
pertinent  to  tbe  Issues  presented;  that  Its 
finding  was  not.  In  that  respect,  disturbed  by 
the  Court  of  Appeal;  and  tbat  the  jadg- 
ments  of  said  courts  constitute  res  judicata 
as  to  plalntlfTs  present  demands.  It  further 
pleads  tbe  prescription  of  one  year. 

It  appears  from  tbe  evidence  adduced  that 
the  EUders  were  tenants  of  plaintiflT;  that 
they  were  Indebted  to  him  for  rent,  and,  on 
open  account,  for  advances;  and  that  tbey 
were  tmder  obligations  to  turn  over  their 
crop  (of  cotton)  to  him  In  payment  of  their 
debt  It  also  appears,  however,  that  they 
had  entered  Into  a  contract  with  defendant 
whereby  they  had  agreed,  In  consideration  of 
advances  to  be  made,  to  turn  over  their  crop 
to  It  to  be  ginned  and  sold,  and  whereby 
also  they  bad  apparently  sold  to  It  the  live 
stock  referred  to  In  the  Intervention  which 
has  given  rise  to  this  suit 

l%at  being  the  situation,  a  disagreement 
occurred  between  C.  C.  Elder  and  defend- 
ant's president,  which,  with  perhaps  other 
matters,  led  the  latter  to  become  somewhat 
concerned  about  tbe  debt  due  to  his  company 
and  about  the  mules  and  horses,  for  which 
defendant  held  a  bill  of  sale  but  which  were 
In  the  possession  of  the  Elders,  on  the  land 
rented  by  them  from  plalntlfT,  and  be  (tbe 
president)  called  on  plaintiff  and  had  quite 
an  extended  conversation  with  him,  In  which 
plaintiff  learned,  to  bis  surprise,  tbat  his 
tenants  were  Indebted  to  defendant  for  ad- 
vances and  had  agreed  to  sell  all  their  cotton 
to  its  gin,  and  as  a  result  of  which  defend- 
ant's president  who  at  first  appeared  ex- 
cited and  sasi^clous,  went  away  apparently 


satisfied.  It  Is  shown  by  the  testimony  or 
admissions  on  both  sides  that  defendant's 
president  had  some  papers  with  him,  and 
that  he  either  read  them  to  plaintiff  or  stat- 
ed their  contents  to  him,  as  showing  the  re- 
lations between  defendant  and  the  Elders, 
and  plaintiff  admits  that  he  reassured  him 
by  telling  him  that  he  thought  the  Elders 
would  pay  all  they  owed,  and  tbat  be  (plaln- 
tlfiO  would  keep  nothing  hid  from  him  (the 
president).  The  president  testifies  that  he 
told  plaintiff  that  defendant  owned  the  live 
stock,  and  that  plaintiff  gave  him  to  under- 
stand that  he  would  apply  the  proceeds  of 
the  cotton  that  he  might  get  from  the  Elders, 
first  to  tbe  payment  of  his  rent  thereby  pro 
tanto  releasing  the  live  stock  from  bis  les- 
sor's privilege,  and,  in  effect  tbat  he  would 
see  that  defendant  was  protected  with  re- 
spect to  its  claim  against  the  Elders.  This 
Is  flatly  denied  by  plaintiff,  who  says  that 
the  president  did  not  mention  the  stock,  and 
that  there  was  no  such  understanding.  The 
conversation  took  place  In  plaintiff's  store, 
and  was  heard  In  part  by  C.  H.  Terry,  a 
business  associate  and  relative  of  plaintiff, 
who  says  tbat  he  heard  nothing  of  the  live 
stock  or  the  nnderstanding.  He  admits,  bow- 
ever,  tbat  he  probably  waited  on  several  cus- 
tomers while  the  conversation  was  going  on, 
and  tbat  he  did  not  hear  all  of  It  bo  tbat 
his  testimony  amounts  to  nothing  In  tbe  way 
of  corroboration,  and  the  court  is  left  as 
were  the  district  court  and  the  Court  of  Ap- 
peals (In  the  suit  in  which  the  Intervention 
was  filed),  to  decide  as  between  the  conflict- 
ing statements  of  the  two  parties  mainly 
interested.  Leaving  that  matter  as  It  stands, 
and  proceeding  with  the  statement  of  tbe 
facts  leading  to  the  present  litigation,  de- 
fendant's president  parted  with  plaintiff  with 
his  feelings  soothed  and  bis  suspicions  quiet- 
ed, and  nothing  happened  until  the  Elders 
bad  about  made  their  crop,  when  plaintiff, 
learning  that  tbey  (or  C.  C.  Elder)  bad  deliv- 
ered five  bales  of  their  cotton  (picked  from  a 
detached  tract  of  the  rented  land)  to  defend- 
ant Instituted  suit  against  them  and  caused 
the  live  stock  In  question,  with  other  prop- 
erty, to  be  seized,  and  thereupon  defendant 
Intervened  and  made  the  all^atlons  of  which 
plaintiff  now  complains.  The  case  thus  made 
up  was  decided  by  the  district  court  in  favor 
of  plaintiff,  and  the  judgment  so  rendered 
was  affirmed  by  the  Court  of  Appeals,  both 
courts  holding  that  the  bill  of  sale  of  tbe 
mules  and  horses,  held  by  defendant  was 
intended  to  operate  as  a  security,  and  tbat 
defendant  was  not  therefore,  the  owner  of 
the  animals.  The  present  suit  was  Instituted 
some  19  months  after  the  filing  of  the  inter- 
vention containing  the  language  complained 
of,  and  within  the  year  after  tbe  decision  of 
the  case  on  appeal.  A  single  witness  testified 
upon  the  subject  of  damage,  and  be  tells 
us  that  plaintiff  Is  a  man  of  excellent  bnsi- 
neas  standing,  so  far  as  he  knows,  and  of 
means;  that  charges  such  as  those  contained 
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!n  defendant's  Intervention  would  "Injure  al- 
most any  one,  under  ordinary  clrcumstan- 
eea,"  but  that  he  never  heard  of  the  charges 
'.lere  In  question  nntU  they  were  read  to  him 
in  court,  and,  in  substance,  that  he  Iroew  of 
no  one  who  bad  heard  of  them.  It  Is  shown 
that  defendant's  president  explained  to  Its 
counsel  the  situation  about  as  It  had  been 
stated  here,  giving,  of  course,  his  version  of 
the  conversation  between  plaintiff  and  him- 
self, ^nd  that  the  framing  of  the  intervention 
was  left  to  the  counsel.  Both  the  president 
and  the  counsel  deny  that  they  were  actuated 
by  malice,  and  ttie  counsel  testifies  that  he 
included  the  allegations  complained  of  only 
because,  having  obtained  the  information  od 
which  they  are  predicated  from  his  client, 
who  exhibited  no  malice  towards  plaintiff, 
he  believed  them  to  be  pertinent  to  the  Is- 
sues involved  and  necessary  to  the  mainte- 
nance of  bis  suit 

Opinion. 

Dealing,  first,  with  defendant's  plea  of  pre- 
scription: It  la  the  generally  accepted  rule 
that.  In  order  to  maintain  an  action  of  this 
kind,  plaintiff  must  prove,  among  other 
things,  that  he  has  been  prosecuted  by  de- 
fendant, either  criminally  or  in  a  dvll  pro- 
ceeding, and  that  the  prosecution  has  been 
determined  favorably  to  him.  Murphy  v. 
Redler,  16  La.  Ann.  1;  Davis  v.  Stuart,  47 
La.  Ann.  878,  16  South.  871;  26  Cyc.  pp. 
59,  66. 

The  reason  of  the  rule,  in  so  far  as  It  ap- 
plies to  actions  in  damages  for  alleged  mali- 
cious criminal  prosecutions,  or  alleged  mali- 
cious civil  proceedings  in  which  the  element 
of  libel  is  lacing,  is  that,  until  the  prosecu- 
tion is  determined  by  the  court  having  Juris- 
diction thereof,  It  cannot  be  known  that  such 
court  will  not  sustain  it,  and  in  so  doing 
hold,  not  only  that  there  was  probable,  but 
that  there  was  sufficient,  cause,  and,  as  such 
ruling  would  relate  back  to  the  institution  of 
the  prosecution  or  proceeding,  it  would  neces- 
sarily follow  that  during  the  interval  there 
could  have  been,  in  contemplation  of  law,  no 
injury,  and  hence  no  cause  or  right  of  ac- 
tion. It  is  evident,  however,  that  whether  It 
be  true  of  a  criminal  prosecution  or  not.  a 
civil  suit  may  be  malicious  and  without  prot>- 
able  cause  without  being  libelous,  and,  where 
the  libel  complained  of  is  contained  in  the 
pleadings  In  such  suit,  the  claim  for  damages 
may  survive,  even  though  the  suit  l>e  de- 
termined adversely  to  the  defendant,  as,  for 
instance,  if  one  be  sued  on  a  promissory 
note,  and  falsely,  maliciously,  lmpertin«itiy, 
and  without  probable  cause,  characterized  in 
the  petition  as  a  thief  and  ex-convict,  he  may 
properly  be  condemned  for  the  amount  rep- 
resented by  the  note,  but  we  know  of  no  rea- 
son why  he  should  thereby  be  precluded 
from  recovering  damages  for  the  libel. 

In  the  Instant  case,  plaintiff  combines  a 
claim  for  damages  for  the  bringing  of  an 
alleged   mallcioua  dvll   proceeding  with   a 


dalm  for  damages  for  libelous  and  injurious 
language  used  in  the  pleadings  therein,  and 
the  question  is  presented  whether  both  claims 
are  governed  by  the  same  rule,  particularly 
as  to  the  matter  of  prescription. 

We  have  seen  that,  quoad  the  daim  for 
damages  merely  for  the  bringing  of  the  al- 
leged malldous  suit,  there  is  no  legal  injury 
until  the  suit  is  determined  by  the  court 
vested  with  Jurisdiction,  hence  the  prescrip- 
tion of  the  action  does  not  begin  to  run  until 
that  time.    The  Civil  Code  provides: 

"Art.  3536.  The  following  actions  are  also 
prescribed  by  one  year:  That  for  injurious 
words,  whether  verbal  or  written,"  etc  "That 
for  the  delivery  of  merchandise.    •    •    • 

"Art.  3537.  The  prescription  mentioned  in 
the  preceding  article  runs,  with  respect  to  the 
merchandise  •  •  •  from  the  day  of  the  ar- 
rival of  the  vessel,  or  that  on  which  she  ought 
to  have  arrived.  And,  in  other  cases,  from 
that  on  which  the  Injurious  words,  disturiiances, 
or  damages  were  sustained." 

As  the  law  makes  no  dlstindion  as  to  tbe 
manner  In  which  the  Injurious  words.  In 
case  of  libel,  are  published,  it  might  be  ar- 
gued that  where,  as  in  this  case,  they  are 
used  In  pleadings  filed  In  court,  the  prescrip- 
tion of  the  action  for  damages  runs  from  tbe 
date  of  the  filing.  If,  however,  the  court  In 
which  the  pleadings  have  been  filed  eventual- 
ly holds  that  the  words  are  pertinent  and  ma- 
terial to  the  issue  to  be  dedded,  or  were  used 
with  probable  cause,  we  have  tbe  same  situa- 
tion as  when  an  alleged  malidous  prosecution 
Is  sustained — the  decision  relates  back  to  tbe 
date  at  which  the  words  were  used,  and.  In 
effect,  holds  that  they  were  lawfully  used, 
and  that  the  damage  resulting  therefrom  Is 
damnum  absque  injuria,  from  which  it  fol- 
lows that,  during  the  interval,  the  question, 
whether  the  words  are,  in  legal  contempla- 
tion, injurious,  is  held  In  abeyance,  and  It  is 
only  when,  by  the  Judgment  in  the  case  in 
which  the  matier  can  be  determined,  it  Is 
ascertained  that  the  words  are  injuiious. 
that  the  prescription  of  the  action  for  dana- 
ages  begins  to  run,  since  that  prescription  re- 
lates to  actions  for  "injurious  words." 

The  plea  of  prescription  is  therefore  over- 
ruled. 

On  the  merits  of  the  case:  If  tbe  nnder- 
standing,  testified  to  by  defendant's  presi- 
dent, and  upon  the  basis  of  which,  as  stated 
by  that  officer  and  by  defendant's  coimsel,  the 
latter  filed  the  petition  of  intervention  here 
complained  of,  really  existed,  or  if  defend- 
ant's president  had  reasonable  ground  for  be- 
lieving that  it  existed,  plaintiff  has  not  made 
out  his  case,  since,  if  plaintiff  Iiad  given  tlie 
president  to  understand  that  he  would  col- 
lect his  rent  from  the  proceeds  of  his  ten- 
ants' cotton,  and  thereby  release  the  live 
stock  of  which  defendant  held  a  bill  of  sale, 
and  on  account  of  which  it  bad  unquestion- 
ably advanced  mon^,  and  had  further  given 
him  to  understand  that  be  would  keep  him 
advised  of  what  was  going  on,  or  wonld 
keep  QOtbing  hid  from  hUn.  then,  when  wttb> 
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ont  notice  to  defendant  he  sued  bis  tenants 
and  seized  the  live  stock,  as  well  as  the  crop, 
for  hlB  rent,  and  the  tenants  practically  ac- 
quiesced in  the  seizure,  defendant's  Interven- 
tion was  anthorlzed,  and  the  allegations  that 
plaintiff  had  violated  his  agreement  and  was 
acting  In  collusion  with  his  tenants  were 
pertinent  and  material ;  In  fact,  they  were 
aboot  the  only  allegations  upon  which  the 
claim  asserted  In  the  Intervention  could  have 
been  sustained. 

Plalntlfl's   testimony,   to   the   efTect  that 
there  was   no  such  nnderstandlng  as  that 
relied  on  by  defendant.  Is  met  by  that  of  de- 
fendant's president,  who   teatlfles,  positive- 
ly and  drcomstantlally,  that  there  was  such 
as  understanding.    The  testimony  of  Terry, 
In  our  opinion,  is  as  corroborative  of  the 
president's  as  of  the  plalntlfTs,  for,  whilst 
be  says  that  he  did  not  bear  the  live  stock 
referred  to,  It  Is  quite  evident  that  there  was 
a  great  deal  of  the  conversation  that  he  did 
not  bear,  and  both  be  and  plaintiff  testify 
that  the  president  came  to  the  store  for  the 
porpose  of  discussing  with  plaintiff  the  rela- 
tions between  plaintiff,  defendant,  and  the 
Elders,  that  they  were  engaged  In  that  discus- 
sion for  nearly,  or  quite,  an  hour,  and  that 
daring  the  discussion,  the  president  exhibited 
certain  papers  which,  as  the  witness  thinks, 
were  either  read  by  plaintiff  or  read  to  him. 
As  otherwise  appears,  about  the  only  papers 
in  the  president's  possession  which  relate  to 
the  subject  of  the  conversation  were  the  con- 
tract whereby  the  Elders  bad  agreed  to  send 
their  cotton  to  defendant's  gin  In  considera- 
tion of  advances  to  be  made  to  them,  and  the 
bill  of  sale  of  the  mules  and  horses,  and  it 
la  admitted  that  plaintiff  either  read  or  was 
told  the  substance  of  the  contract     Why. 
under  the  drcnmstances,  he  should  not  have 
bem  Informed  of  defendant's  real  or  suppos- 
ed relation  to  the  mules  and  horses,  does  not 
appear.    He  testifies  that  he  was  not  so  in- 
formed, and  we  do  not  undertake  to  hold  thai 
he  was.      On   the   other   hand,    defendant's 
presldoit  testifies  that  plaintiff  was  so  In- 
formed, and  we  find  nothing  in  th6  surround- 
ing circumstances  to  justify  us  In  holding 
that  this  testimony  Is  not  as  worthy  belief 
as  that  of  plaintiff.    All  parties  agree  that, 
whereas   the   president  .came   to   plalntUTs 
store,  apparently  excited,  and  suspicions  of 
plaintiff,  he  went  away  apparently  soothed 
and  satlsfled. 

The  burden  of  proof  to  show  that  defend- 
ant acted  without  real  or  probable  cause 
rests  upon  the  plaintiff. 

In  Barton  v.  Kavanaugh,  12  La.  Ann.  888 
(being  an  action  In  damages  for  malicious 
arrest),  the  court  said  that  tiie  following  re- 
quested charge  shoold  have  been  given,  to 
wit: 

•"That  the  plaintiff  must  not  only  prove  mal- 
'ee,  bat  most  also  show  that  there  was  no  prob- 
able cause  for  the  prosecution,  and  that  the 
defendant  is  not  bound  to  prove  probable  cause 


until  the  plaintiff  has  shown  the  absence  of  it ; 
and  that,  if  plaintiff  shows  malice  and  not  the 
want  of  probable  cause,  defendant  cannot  be 
condemned,  as  it  is  jnst  as  necessary  to  show 
the  want  of  prol>able  cause  as  it  is  malice,  be- 
fore a  recovery  can  be  made." 

In  the  case  at  bar,  there  has  been  no  at- 
tempt to  show  actual  malice,  which  has  been 
disclaimed  under  oath,  and  the  burden  rest- 
ing on  plaintiff  to  prove  want  of  probable 
cause  has  not  been  discharged. 

Judgment  afflrmed. 


(Ut  La.  S6) 
No.  17,017. 
TRENCHARD   v.   NEW   ORLEANS   RT.   ft 

LIGHT  C30.  et  al. 
(Supreme  Court  of  Louisiana.    April  13,  1908. 
On  the  Merits,  Feb.  1,  1900.    Rehear- 
ing Denied  March  1,  1909.) 

1.  Appeal  and  Bbbob  (i  62*)— JoBiSDionoN— 

JUBISDICTIOMAL   AMOUNT. 

The  right  granted  by  law  to  a  party  to 
appeal  to  a  particular  court  in  the  matter  of  a 
demand  brought  against  him  is  not  prejudiced 
by  a  remittitur  made  on  that  demand  b;  the 
claimant  after  a  verdict  therein  has  been  return- 
ed by  the  jury  to  which  it  has  been  submitted ; 
remittiturs  being  considered  in  the  light  of  "dis- 
continuances," while  verdicts  of  juries  quoad  the 
effect  of  remittiturs  upon  the  right  of  apiieal 
are  assimilated  to  "judgments  of  court." 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  !S  298-300;  Dec.  Dig.  i 
62.»] 

(Syllabus  by  the  Court) 

On  the  Merits. 

2.  MUNICIPAI.  COBPOBATIONS  (J  705*)— NlOIJ- 
OENCE— LCAVINO  HoBSE  UNUITCBBO. 

Where  a  horse  attached  to  a  wagon  was 
left  standing  unhitched  In  a  public  street  and 
ran  away  and  collided  with  a  street  car,  where- 
by plaintiff  was  injured  the  owner  of  the  horse 
was  liable  for  damage  caused,  under  Civ.  Code, 

art  aSa. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  1516;  Dec.  Dig.  { 
T05.»] 

&  Oakbixbs  (I  SIS*)— Neouobnck  or  Motob- 

HAN— Evidence. 

A  motonnan  held  not  negligent  for  failing 
to  bring  his  car  to  a  full  stop  on  seeing  a  wagon' 
on  the  side  of  the  street  without  a  driver,  where 
the  horse  takes  fright  and  collides  with  the 
street  car,  and  a  person,  an  employ^  thereon 
is  injured. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Dec  Dig.  t  818.*] 

Appeal  from  Civil  District  Court  Parish 
of  Orleans;  Thomas  C.  W.  Ellis,  Judge. 

Action  by  Mary  Lozano  Trenchard  against 
the  New  Orleans  Railway  &  Light  Company 
and  Robert  Powell.  Judgment  for  plaintiff, 
and  defendants  appeal.  Reversed,  and  suit 
dismissed  as  to  railway  company,  and  af- 
firmed as  to  PoweU. 

Dart  ft  Keman,  for  appellant  New  Orleans 
Ry.  &  Light  Co.  Benjamin  Rice  Forman, 
for  api)ellant  Robert  PowelL  Woodvllle  & 
Woodvllle,  for  appellee  Trenchard. 


*Vor  oOiw  eaias  n*  aam*  topio  and  section  NUMBGR  In  Dec.  &  Am.  Digs.  1907  to  date,  &  Reporter  Indazai 
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On  Motion  to  Dlsmlas. 

MCHOIiliS,  3.  Plaintiff  sued  the  defend- 
ants to  recorer  a  Judgment  in  soUdo  from 
tbem  in  the  sum  of  $30,000  for  damages  for 
tlie  death  of  her  husband,  alleged  to  have 
been  caused  by  the  fault  of  the  two  defend- 
ants. The  case  was  tried  before  a  Jury, 
which  returned  on  the  2l8t  day  of  January, 
1908,  a  verdict  for  $5,000  in  fator  of  the 
plaintiff  against  the  defendants,  and  on  the 
same  day  the  court  rendered  Judgment  for 
that  amount  in  conformity  to  the  verdict 
On  the  24th  of  January,  1908,  Robert  Powell, 
one  of  the  defendants,  applied  to  the  court 
for  a  rule  on  tbe  plaintiff  to  show  cause  why 
a  new  trial  should  not  be  granted.  On  Feb- 
ruary 10th,  the  court  acted  upon  this  motion. 
It  ordered  that  a  new  trial  should  be  granted 
unless  the  plaintiff  should  remit  the  excess 
of  the  amount  of  the  verdict  over  $2,000. 

It  granted  five  days  to  plaintiff  to  this  end, 
and  declared  that  upon  compliance  the  ver- 
dict would  be  sustained  for  $2,000,  and  tbe 
new  trial  refused.  On  the  same  day  thb 
plaintiff,  through  her  counsel,  remitted  $3,- 
000  of  the  verdict,  and  consented  and  agreed 
to  have  tbe  Judgment  reduced  from  $5,000  to 
$2,000.  On  the  same  day  the  court,  reciting 
the  fact  of  such  remittitur,  reduced  the  ver- 
dict to  $2,000,  and  refused  tbe  new  trial. 

On  the  same  day,  reciting  the  fact  of  the 
verdict  and  of  the  first  Judgment  rendered 
thereon  and  the  ruling  of  the  court  on  de- 
fendants' motion  for  a  new  trial  and  tbe  re- 
mittitur of  the  plaintiff,  the  court  entered 
Judgment  against  the  defendants  in  solido  for 
tbe  sum  of  $2,000,  with  interest  from  the 
date  of  the  Judgment,  decreeing  that  this 
Judgment  should  supersede  and  take  the 
place  of  tbe  Judgment  which  bad  been  previ- 
ously entered  on  the  verdict  On  the  20th 
of  February  the  New  Orleans  Railway  & 
Light  Company  applied  for  and  obtained  an 
order  for  an  appeal  suspensive  or  devolutive 
from  the  Judgment  of  February  10th,  and 
executed  a  bond  for  $3,500.  On  March  lltfa 
the  defendant  Robert  Powell  applied  for  and 
dbtained  an  order  for  a  devolutive  appeal, 
the  court  fixing  $25  as  the  amount  of  tbe 
bond  to  be  furnished.  A  bond  was  subse- 
quently executed  under  this  order. 

In  this  court  the  plaintiff  moved  to  dis- 
miss tbe  appeal,  on  the  ground  that:  First. 
Robert  Powell  had  not  furnished  a  bond  of 
appeal  in  accordance  with  law. 

Second.  That  the  Supreme  Court  was  with- 
out Jurisdiction,  for  tbe  reason  that,  while 
tbe  suit  filed  by  plaintiff  and  appellee  origi- 
nated in  a  claim  for  an  amount  within  its 
Jurisdiction,  a  Judgment  was  rendered  for 
$5,000  in  favor  of  plaintiff  against  the  de- 
fendants, but  under  orders  of  the  district 
court  a  remittitur  of  $3,000  was  made,  leav- 
ing tbe  only  amount  in  dispute  a  claim  at 
plaintiff  in  the  sum  of  $2,000,  and  conse- 
quently the  Supreme  Court  was  without  Ju- 
risdiction. 


The  motion  for  a  dismissal,  grounded  on 
the  allegation  that  the  defendant  Powell  had 
not  executed  a  bond  as  required,  is  not  sup- 
ported by  the  facts.  On  the  second  ground 
assigned  for  a  dismissal,  we  find  that  tbe 
trial  Judge,  on  the  very  day  the  verdict  was 
returned,  rendered  (though  he  did  sign)  a 
Judgment  in  conformity  thereto,  but  that  it 
was  set  aside  and  replaced  by  a  later  Judg- 
ment wlilch  Judgment  was  rendered  after 
plaintiff's  remittitur  had  been  made.  Tbt 
remittitur  was  therefore  made  after  verdict 
but  before  Judgment  The  plaintiff  did  not 
enter  this  remittitur  under  reservation  of 
an  exception  to  the  right  of  tbe  district 
Judge  to  require  him  to  make  it  under  penal- 
ty, should  it  not  be  made,  that  a  new  trial 
would  be  granted.  She  acquiesced  in  the  ac- 
tion of  the  court  and  made  tbe  remittitur. 

Defendants  resist  tbe  motion  to  dismiss. 
They  urge  that  a  remittitur,  made  by  a  plain- 
tiff after  a  verdict  had  been  rendered,  which 
reduces  tbe  Judgment  to  an  amount  less  than 
that  which  would  have  authorized  it  to  be 
brought  on  appeal  to  the  Supreme  Court  is 
without  effect  when  the  original  demand  was 
for  an  amount  appealable  to  tbe  Supreme 
Court 

They  cite  this  court  as  saying  in  State  ex 
rel.  Orleans  Railroad  Co.  ▼.  Lazarus,  Judge, 
34  La.  Ann.  865: 

"It  is  settled  beyond  the  possibility  of  doubt 
that  although  in  an  appealable  case  the  plaintiff 
may  render  the  cause  unappealable  by  making 
a  remittitur  before  judgment  still  he  cannot  do 
so  after  judgment  That  is  no  new  question." 
Wolf  V.  Munzenheimer,  14  La.  Ann.  114;  Le 
Blanc  V.  Pittman,  16  La.  Ann.  430;  State  tx 
rel.  Western  Tel.  Co.  t.  Judge  of  Seventh  Diat 
Court  of  Parish  of  Orleans,  21  La.  Ann.  728^ 
and  authorities  cited  in  21  La.  Ann. 

The  remittitur  made  in  that  case  was  after 
Judgment  and  the  appeal  to  the  Supreme 
Court  was  sustained  though  the  remittitur 
(after  Judgment)  had  reduced  it  to  an  amount 
below  the  appealable  Jurisdiction  of  that 
court 

Defendants  refer  the  court  to  Its  action  In 
Gayden  v.  Louisville,  Nashville,  New  Orleans 
&  Texas  R.  R.  Co.,  39  La.  Aim.  289,  1  South. 
792,  in  which  plaintiffs  sued  defendant  to  re- 
cover a  Judgment  for  $4,0(X).  Tbe  issnea  were 
submitted  to  a  Jury,  which  returned  a  ver- 
dict in  favor  of  the  plaintiff  for  $500. 

An  offer  was  then  made  by  plaintiff  to  en- 
ter a  remittitur  for  all  demands  exceeding 
$2,000.  To  this  defendants  objected  as  con- 
cerned their  right  of  appeal.  Tbe  court  sus- 
tained the  objection  allowing  the  motion, 
however,  but  without  prejudice  to  the  right 
of  appeal.  Tbere  was  Judgment  for  $500  for 
plaintiffs,  from  which  defendants  appealed  to 
the  Supreme  Court  The  plaintiff  also  ap- 
pealed, but  failed  to  protect  tbe  appeal. 
Plaintiff  moved  to  dismiss  the  appeaL 

In  disposing  of  the  motion,  tbe  court  aald: 

"It  is  true  that  party  plaintiff  lias  the  right 
to  discontinue  bis  suit  but  that  privilege  can- 
not be  exercised  under  any  and  aU  circumstav- 
ces.    Tbe  law  discriminates." 
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Wliere  the  emit  Is  before  the  Judge  alone, 
the  discontliiuance  can  be  allowed  only  when 
asked  before,  never  after.  Judgment  Code 
Prac.  art  491. 

Where  the  suit  is  before  a  Jury,  It  must  be 
asked  before  the  case  Is  submitted  to  the 
Jury  until  the  moment  wheh  the  Jury  Is 
abont  to  retire.  Oide  prac.  art  532.  Where 
thcp  <s  p  reconventlonal  demand,  the  plain- 
tiff is  uot  permitted  to  discontinue  so  as  to 
affect  that  demand.  That  doctrine  has  been 
announced  In  several  cases  (dtlng  them).  A 
^mlttitnr  Is  In  the  nature  of  a  discontinu- 
ance, and  is  governed  by  the  same  rules. 

After  the  defendant  had  appealed,  the 
plaintiff  himself  appealed.  It  is  true  he  did 
not  perfect  his  appeal,  but  the  fact  remains 
that  he  considered  the  case  as  appealable, 
otherwise  he  could  not  have  appealed. 

The  court  concluded  that  the  remittitur  en- 
tered into  did  not  prejudice  the  right  of 
the  defendant  to  appeal. 

The  last  case  cited  by  defendant  is  that  of 
New  Orleans-Ft  Jackson  R.  R.  Co.  v.  Mc- 
Neely,  47  La.  Ann.  1298,  17  South.  798,  in 
which  plaintiff  sued  to  expropriate  a  small 
triangle  of  land  for  which  it  tendered  the 
sum  of  $S0.  In  Its  answer  defendant  claimed 
damages  and  attorneys'  fees  In  a  sum  ex- 
ceeding $3,000.  The  case  was  tried  before 
a  Jury,  which  returned  a  verdict  for  $500. 
After  the  verdict  defendant  abandoned  the 
demand  in  reconvention  for  damages  and  en- 
tered a  remittitur  of  |1,  thereby  reducing 
the  verdict  to  $489,  and  Judgment  was  ren- 
dered for  that  amount  The  plaintiff  ap- 
pealed to  the  Supreme  Court,  and  a  motion 
was  made  to  dismiss  the  appeal  on  the 
ground  that  the  court  was  without  Jurisdic- 
tion ratlone  materlse.  The  appeal  was  sus- 
tained, the  court  saying: 

"With  reference  to  the  jurisdictioa  of  this 
court  ratione  materiee,  it  is  settled  that  a  re- 
mittitur after  the  verdict  has  no  more  effect 
on  the  rights  of  the  appellant  than  a  remittitur 
has  after  judgment  in  a  case  not  tried  by  a 
jury.  It  is  governed  by  the  same  rule  In  so  far 
as  relates  to  appellant's  right  of  appeal." 

It  will  be  seen  that  In  the  cases  cited  a 
distinction  was  made  between  remittiturs 
made  after  Judgment  rendered  by  the  court 
and  those  made  after  verdicts  of  a  Jury.  The 
court  considered  remittiturs  in  the  light  of 
discontinuances,  and  assimilated  verdicts  of 
Juries  to  "Judgments,"  and  applied  the  pro- 
visions of  article  532,  Code  Prac,  to  the 
cases  before  it  deciding  them  on  the  ground 
that  the  parties  making  the  remittiturs  had 
no  right  to  make  them  at  the  time  and  under 
the  circumstances  they  did  to  the  prejudice 
of  the  rights  of  the  other  party,  and  there- 
fore the  cases  were  l)efore  it — so  far  as  the 
latter  were  concerned — precisely  as  if  such 
remittiturs  had  not  been  made.  On  that 
theory  plaintiff's  demand  stands  quoad  the 
defendant  Just  as  it  stood  originally,  though 
in  point  of  fact  the  only  matter  in  dispute 
between  the  parties  which  is  before  us  Is  in 
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reference  to  the  correctness  of  a  Judgment 
for  only  $2,000.  The  fact  that  plaintiff  may 
have  been  to  some  extent  coerced  into  mak- 
ing a  remittitur  is  not  a  matter  to  be  urged 
in  his  favor,  Inasmuch  as  the  case  would  be 
before  us  had  such  remittitur  not  been  made, 
as  a  demand  for  an  amount  bringing  it  with- 
in the  appellate  Jurisdiction  of  this  court 
The  effect  of  the  remittitur  was  not  to 
make  the  Judgmoit  of  the  district  court  final. 
Plaintiff  still  had  a  right  of  appeal  left  to 
her — a  right  of  appeal  to  the  Court  of  Ap- 
peal with  the  right  granted  to  both  parties 
to  apply  to  this  court  for  a  writ  of  review 
from  the  action  of  the  Court  of  Appeal. 

The  motion  to  dismiss  the  appeal  Is  not 
well  grounded;  it  Is  refused,  and  the  appeal 
is  maintained. 

On  the  Merita. 

PROVOSTY,  J.  Plaintiff's  husband,  for 
whose  death  the  present  suit  In  damages  Is 
brought  was  standing  In  the  front  vestibule 
of  one  of  the  Jackson  avenue  cars  of  the 
defendant  company,  to  the  left  of  the  motor- 
man,  as  the  car  was  going  towards  the  riv- 
er. He  was  riding  free,  as  an  employ^  going 
to  his  work,  and  not  as  an  ordinary  passen- 
ger. The  motorman  saw  in  the  next  block, 
100  feet  or  so  ahead,  on  the  dirt  road  to  his 
right,  a  covered  wagon  coming  towards  him, 
or  in  the  direction  of  the  lake,  at  a  trot,  ap- 
parently without  a  driver.  Noticing  the  ab- 
sence of  a  driver,  he  turned  off  his  current 
and  put  on  his  brake,  so  as  to  slacken  speed 
and  have  his  car  under  control.  When  the 
horse  and  the  car  got  within  about  40  feet 
of  each  other,  the  horse  started  Into  a  gal- 
lop. Seeing  this,  the  motorman  put  on  his 
brake  hard  to  stop  the  car.  When  the  horse 
and  the  car  were  about  to  pass  each  other, 
the  horse  suddenly  turned  towards  the  car 
and  plunged  right  into  Its  front  vestibule, 
shattering  the  glass  and  wrecking  things 
generally.  The  shaft  of  the  wagon  struck 
plaintiff's  husband  and  killed  him.  The  mo- 
torman was  thrown  backward  into  the  car 
through  the  open  door  at  his  back.  The  car 
went  on  80  or  90  feet  further,  carrying  the 
horse  and  the  shafts  of  the  wagon  on  its 
platform.  The  wagon  was  upset  and  turn- 
ed around  from  facing  downtown  to  facing 
uptown.  The  horse  was  badly  injured,  and 
died  within  a  few  hours.  The  owner,  who 
was  a  grocer,  used  him  for  delivering  his 
groceries  at  the  houses  of  his  customers,  and 
would  leave  him  standing  unhitched  in  the 
street  while  he  went  in  to  deliver  the  grocer- 
ies, as  the  animal  was  perfectly  gentle  and 
not  afraid  of  cars,  automobiles,  or  anything, 
and  was  trained  to  stand  unhitched,  and 
was  In  the  habit  of  doing  so.  That  day  the 
horse  had  been  left  nnhltched,  as  usual,  in 
the  street,  a  block  from  where  the  accident 
happened,  while  the  owner  went  in  to  trans- 
act his  business,  and  had  started  off.  What 
caused  this  unusual  conduct  on  his  part,  i 
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wbat  ceused  him  to  change  his  gait  Into  a 
gallop,  and  what  cansed  him  to  turn  sud- 
denly and  jump  Into  the  car,  no  one  knows. 

This  suit  Is  against  both  the  owner  of  the 
horse  and  the  railway  company.  The  negli- 
gence imputed  to  the  former  is  in  having 
left  the  horse  unhitched.  The  negligence 
Imputed  to  the  railway  company  is  In  the 
failure  of  the  motorman  to  have  brought  his 
car  to  a  full  stop  as  soon  as  he  saw  the 
wagon  was  without  a  driver.  There  was 
judgment  below  against  the  defendants  in 
solido  for  $2,000. 

This  judgment  we  most  aflSrm  as  against 
the  owner  of  the  horse.  Article  2321,  Civ. 
Code,  provides  that: 

"The  owner  of  an  animal  is  answerable  for 
the  damage  he  has  caused." 

Conceding,  for  the  argument,  that  this  ar- 
ticle is  not  to  be  taken  literally,  bat  merely 
as  establishing  a  presumption  of  fault  on 
the  part  of  the  owner  of  the  animal,  such 
as  he  may  rebut  by  proof  of  entire  absence 
of  negligence  on  his  part,  the  defendant  in 
this  case,  who  left  his  horse  unhitched  and 
unattended  In  the  street.  Is  not  entirely 
blameless,  no  matter  how  much  the  animal 
may  have  been  accustomed  theretofore  to 
stand  when  left  in  that  way. 

We  find  no  negligence  on  the  part  of  the 
railway  company.  The  horse  was  moving 
along  the  straight  road  tamely  at  a  trot 
Simply  because  there  was  no  driver  was  no 
reason  why  the  motorman  should  bring  his 
car  to  a  full  stop  in  the  middle  of  a  block. 
It  sufficed  for  him  to  bring  it  under  full 
control  for  an  emergency  stop,  as  he  did. 
What  difference  it  would  have  made  If  the 
horse  had  been  coming  at  a  gallop,  we  need 
not  say,  as  the  motorman  did  all  he  coult: 
to  bring  his  car  to  a  full  stop  the  moment 
he  saw  the  horse  break  into  a  gallop.  Had 
the  collision  occurred  at  a  crossing,  it  might 
have  been  plausibly  argued  that  the  motor- 
man  should  have  known  that  the  horse  would 
likely  turn  at  the  cross-street  and  might  at 
tliat  point  come  upon  the  track,  and  that,  in 
prevision  of  this,  he  should  have  stopped  his 
car  before  reaching  that  point.  But  the  ac- 
cident occurred  after  the  horse  had  passed 
the  cross-street,  and  before  the  car  had 
reached  It — some  30  feet  from  the  cross- 
street 

We  are  not  disposed  to  attach  any  sig- 
nificance to  the  circumstance  that  the  car 
moved  some  80  or  90  feet  beyond  the  place 
of  the  collision  before  coming  to  a  full  stop. 
The  evidence  shows  that  both  the  brake  and 
the  controller  were  knocked  down,  and  that 
in  all  likelihood  the  brake  was  thereby  re- 
leased and  the  current  restored.  As  a  mat- 
ter of  fact,  the  car  stopped  only  after  the 
conductor,  noticing  that  it  was  going  on, 
took  off  his  trolley  for  the  purpose  of  cut- 
ting off  the  power. 


Judgment  set  aside  and  suit  dismissed  as 
to  defendant  railway  company;  affirmed  as 
to  defendant  Robert  Powell.  Costs  of  ap- 
peal to  be  paid  one-half  by  plaintiff,  and  one- 
half  by  defendant  Robert  PowelL 
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CLAVERID  V.  PABACHER. 

(Supreme  Court  of  Louisiana.     Feb.  1,  1909. 

Rehearing  Denied  March  1,  1909.) 

LiBEI.  AND  SLARDEB  (§  91*)— <3lKEKAI.  DENI- 
AL—J  USTITICATION—TbUTH  OF  Statement— 
Evidence. 

The  plaintiff  aeelcs  to  recover  damages  from 
the  defendant  for  "having  made  or  cansed  to  lie 
published  certain  newspaper  articles"  charged 
to  be  libelous.  The  defendant  pleaded  a  general 
denial.  Further  answering,  he  averred  that  the 
articles  were  substantially  correct,  but  he  de- 
nied that  he  had  procured  the  publication  there- 
of or  that  be  was  actuated  by  any  malicious  in- 
tent The  case  was  tried  without  reference  to 
the  pleadings,  evidence  having  been  allowed  to 
be  introduced  by  each  party  without  objection. 
The  evidence'  established  that  defendant  "had 
not  made"  nor  "caused  to  be  published"  the  ar- 
ticles referred  to.  His  pleading  that  "the  arti- 
cles were  substantially  correct  would  not  au- 
thorize a  judgment  against  him,  as  he  was  not 
brought  into  court  on  that  pleading  as  a  cause 
of  action.  His  pleading  was  not  by  way  of  con- 
fession and  avoidance  of  any  language  or  action 
of  his  own. 

[Ed.  Note.— For  other  cases,  see  Lit>el  and 
Slander,  Dec.  Dig.  {  91.*] 

(Syllabus  by  the  Court) 

Appeal  from  Civil  District  Court,  Parish 
of  Orleans ;   Thomas  O.  W.  Ellis,  Judge. 

Action  by  Domlnick  Claverie  against  An- 
thony Fabacber.  Judgment  for  defendant 
and  plaintiff  appeals.    Amended  and  affirmed. 

Robert  John  Maloney  (Benjamin  Rice  For- 
man,  of  counsel),  for  appellant  Parkerson 
&  Bruenn,  for  appellee. 

Statement  of  the  Case. 

NIOHOLLS,  J.  Plaintiff  alleged  that  he  Is 
a  member  of  the  police  force  of  the  city  of 
New  Orleans,  and  has  been  for  a  number  of 
years.  That  he  was  a  member  of  the  same 
on  Sunday,  February  12,  1906,  at  which  time 
defendant,  Anthony  Fabacher,  made  and 
caused  to  be  made  a  statement  for  publica- 
tion in  the  Daily  Picayune,  a  daily  news- 
paper published  In  this  city,  with  a  large 
and  Influential  circulation  not  only  In  this 
city,  but  also  In  other  cities,  aa  follows,  to 
wit: 

"Tony  Fabacher  Jailed. 

"Said  He  Couldn't  Afford  to  Pay  the 
Police  TarifC 

"  'I  was  too  cheap  for  the  police  on  this  beat 
so  they  picked  me  out  and  pulled  my  place,  ana 
let  every  other  saloon  in  the  city  run  wide  open. 

"  They  wanted  money,  and  didn't  mention  the 
amount. 

"  'They  got  some  and  handed  it  back  to  me, 
saying  that  they  did'nt  know  I  was  so  .^— 
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rlienp.  Then  they  laid  for  me  and  fixed  me. 
I  will  put  the  matter  before  the  police  commis- 
sioners to-morrow.' 

"This  is  the  statement  of  Tony  Fabacher, 
whose  saloon  on  St  Charles  street  was  selected 
by  the  police  force  on  New  Orleans,  as  about 
the  only  one  to  be  pulled.  Hondreds  of  other 
saloons  in  the  city  were  running  wide  open, 
many  of  them  not  even  taking  the  trouble  to 
lock  their  front  doors. 

"Patrolmen  Clayerie  and  Kilioy  were  the  two 
astute  police  who  managed  to  find  out  that  it 
was  possible  to  get  a  drink  on  the  inside  of 
Fabacher's  place.  Their  work  in  palling  this 
place  exhausted  them  for  the  day,  and  they 
were  unable  to  find  a  dozen  other  saloons  that 
were  open  within  a  block  o^  the  one  that  was 
closed  up. 

"Fabacher  had  his  front  doora  closed  and  a 
man  on  watch  outside.  The  two  police  follow- 
ed a  crowd  into  the  side  door,  pushing  it  open. 
They  arrested  the  bartender  and  closed  the  place 
up.  The  two  men  on  the  night  force  also  be- 
came solicitous  abont  Mr.  Fabacher's  place  be- 
ing oi>en,  and  spent  a  large  part  of  their  time 
last  evening  hiding  behind  a  sign  on  the  op- 
posite side  of  the  street,  waiting  for  another 
chance  at  this  saloon.  They  also  were  unable 
to  see  other  places  in  the  same  block  which  were 
wide  open. 

"Mr.  Fabacher  said  that  he  did  not  know  just 
how  much  the  two  policemen  wanted,  but  he 
understood  it  was  $5  each.  He  said  that  he 
eonld  not  afford  to  pay  this  amount  to  every 
policeman  that  passed  bis  place  in  twenty-four 
Donrs,  and  intended  to  tell  the  board  of  police 
commissioners  so." 

"Petitioner  further  represents  that  the  defend- 
ant referred  to  the  petitioner  as  one  of  the  of- 
ficers designated  in  the  article  published  in  the 
Daily  Picaynne  in  its  issne  of  Monday,  Feb- 
ruary 13.  1005. 

"Petitioner  further  represents  that  the  said 
defendant  has  continued  daily  to  make  state- 
ments to  the  effect  that  petitioner  had  demand- 
ed a  bribe  from  him,  had  accepted  money  from 
him,  and  had  returned  the  same,  all  of  which 
was  malicious,  false,  and  untrue. 

"Petitioner  represents  that  the  said  defendant 
cansed  to  be  published  in  the  Times  Democrat 
of  this  city,  another  daily  newspaper  of  large 
circulation  in  this  city  and  elsewhere,  an  article 
entitled  'Fabacher  Stands  Pat,'  a  copy  of  which 
article  is  hereto  attached  and  made  part  hereof, 
and  also  caused  to  be  published  in  the  said  Daily 
Picayune  and  Times  Democrat^and  in  the  Daily 
News,  Daily  Item,  Daily  States,  New  Orleans 
Bee,  and  German  Gazette,  under  dates  succeed- 
ing February  13,  1905,  all  daily  newspapers  of 
this  city  and  having  lar^e  circulations  in  this 
section  and  elsewnere,  libelous  statements 
against  petitioner  to  the  effect  that  petitioner 
bad  demanded  a  bribe  from  him  and  had  accept- 
ed money  from  him  and  had  returned  the  same 
to  htm,  in  order  that  he,  the  said  defendant, 
might  be  permitted  to  violate  what  is  common- 
Iv  known  as  the  'Sunday  Law,'  being  Act  No. 
is,  p.  28,  of  the  Legislature  of  the  state  of 
Louisiana  of  1886,  prohibiting  saloons  or  other 
places  of  business  from  keeping  open  on  Sun- 
days, and  prescribing  penalties  for  the  viola- 
tions thereof.  Petitioner  further  avers  that  the 
said  defendant  was,  on  the  said  12th  of  Feb- 
ruary, 1005,  conducting  a  saloon  at  No.  419  St. 
Charles  street  of  this  city,  and  was  amenable 
to  the  provisions  of  the  said  act,  should  the  said 
place  be  opened  on  Sunday,  and  under  the  law 
It  was  the  mandatory  duty  of  petitioner,  as  an 
officer  thereof,  to  arrest  and  incarcerate  the  said 
defendant,  if  the  said  saloon  had  been  opened 
during  the  said  day,  as  petitioner  was  in  charge 
of  the  district  in  which  the  said  saloon  was  lo- 
cated on  the  said  date  aforesaid. 

"Petitioner  represents  that  in  the  said  ar- 
ticles published  by  the  authority  of  the  defend- 


ant in  the  Times  Democrat  and  Picayune  ap- 
peared the  following  statements,  to  wit: 

"  "Tony  Fabacher  Jailed.  Said  He  Could  Not 
Afford  to  Pay  the  Police  Tariff.  "I  was  too 
cheap  for  the  police  on  this  beat,  so  they  pick- 
ed me  out  and  pulled  my  place,  and  let  every 
other  saloon  in  the  city  run  wide  open. 

"  '  "They  wanted  money  and  didn't  mention  the 
amount.  They  got  some,  and  handed  it  back, 
saying  they  did  not  know  I  was  so  •■^^— 
cheap.  They  laid  for  me  and  fixed  me.  I  will 
put  the  matter  before  the  board  of  police  com- 
missioners to-morrow." 

"  'Mr.  Fabacher  said  he  did  not  know  Just 
how  much  the  two  policemen  wanted,  but  he 
understood  it  was  $5  each.  He  said  he  could 
not  afford  to  pay  this  to  every  policeman  who 
passed  his  place  in  twenty-four  hours,  and  in- 
tended to  tell  the  board  of  police  commission- 
ers so.' 

"Petitioner  represents  that  he  was  charged 
with  conduct  unbecoming  an  officer  and  with  ac- 
cepting a  bribe  by  the  Hon.  John  Joumee,  in- 
spector of  police,  on  Friday,  February  17,  1905, 
and,  after  due  hearing,  was  acquitted  of  said 
charges  aforesaid. 

"Petitioner  represents  that,  on  account  of  the 
charges  so  made  against  petitioner  by  defendant, 
petitioner  had  been  seriously  damaged  by  the 
newspaper  publications  aforesaid,  made  by  au- 
thority of  the  said  defendant,  which  continued 
up  to  the  present  trial  of  the  case,  before  the 
inspector  of  police  on  February  17,  1905,  and 
on  several  dates  succeeding,  as  will  appear  from 
the    several    publications,   which   are   all   made 

Eart  hereof  for  greater  certainty,  and  annexed 
ereto  as  part  of  this  petition. 

"Petitioner  represents  that  the  said  state- 
ments of  the  defendant  concerning  petitioner 
were  made  with  a  view  of  injuring  him  in  his 
good  standing  in  the  community,  or  destroying 
his  reputation  and  causing  him  to  lose  his  posi- 
tion on  the  police  force  of  this  city,  and  the 
same  have  caused  him  serious  damage,  for  all 
of  which  defendant  is  responsible  to  him  in  the 
sum  hereinabove  claimed. 

"Petitioner  represents  that  be  had  been  dam- 
aged as  above  enumerated  in  the  sum  of  five 
thousand  dollars,  being  the  damage  sustained  by 
him  to  his  reputation  and  good  name,  and  in 
the  sufferings  endured  by  him  to  his  mortifica- 
tion and  anxiety  incident  to  the  publications 
and  the  trial  before  the  inspector  of  police  as 
aforesaid ;  and  in  the  sum  of  five  thousand  dol- 
lars as  punitory  and  exemplary  damages,  which 
the  defendant  should  be  compelled  to  pa;r  hy 
reason  of  his  maliciousness  in  causing  petition- 
er to  be  accused  of  the  charges  aforesaid,  when 
at  the  time  of  the  making  thereof  the  defend- 
ant knew  that  the  same  were  not  true,  but  were 
nevertheless  uttered  by  the  defendant  with  a 
view  of  causing  petitioner  the  injuries  afore- 
said. 

"Petitioner  avers  amicable  demand  withont 
avail. 

"In  view  of  the  premises,  petitioner  prayed 
that  the  defendant,  Anthony  Fabacher,  be  duly 
cited  to  appear  and  answer  this  petition,  and, 
after  due  proceedings  had,  that  there  be  judg- 
ment in  favor  of  petitioner  and  against  the  de- 
fendant, Anthony  Fabacher,  in  the  full  sum  of 
ten  thousand  dollars,  with  legal  interest  from 
date  of  judgment,  and  all  costs  thereof;  and 
for  all  necessary  orders  and  general  relief." 

Defendant  answered,  pleading  first  the  gen- 
eral denial.  Further  answering,  be  averred 
that  he  is  the  proprietor  of  the  saloon,  No. 
419  St  Charles  street  That  the  publications 
referred  to  in  plaintiff's  petition  as  having 
appeared  in  the  Daily  Picayune,  Times  Dem- 
ocrat Daily  News,  Daily  Item,  Daily  States, 
New  Orleans  Bee,  and  German  Gazette  are 
substantially  correct  but  defendant  denied 
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that  he  procared  the  publication  thereof  U> 
the  said  papers,  or  that  he  was  actuated  by 
any  mallclons  Intent 

In  view  of  the  premises,  defendant  prayed 
that  plaintiff's  demand  be  rejected  at  his 
costs.  Further,  defendant  prayed  for  all 
such  general  and  special  relief  as  the  pature 
of  the  case  requires  and  law  and  equity  grant. 

The  district  court  rendered  Judgment  dis- 
missing plalntlfTs  suit  and  decreeing  that  the 
parties  pay  the  costs  which  they  respectlTely 
Incurred.    Plaintiff  has  appealed. 

Opinion. 

Defendant  baa  answered  the  appeal,  pray> 
Ing  that  the  plaintiff  be  condemned  to  pay 
the  entire  costs. 

The  plaintiff  charges  the  defendant  with 
having  "made  and  caused  to  be  made  for 
publication"  the  newspaper  articles  which 
are  o^led  in  his  petition.  The  case  was  de- 
cided upon  testimony  taken  on  the  trial  ad- 
mitted without  objection. 

Instead  of  bringing  his  action  against  the 
newspapers  which  published  the  articles,  and 
the  reporters  who  wrote  them,  the  plaintiff 
selected  defendant  as  the  object  of  his  at- 
tack, assuming  that  in  point  of  fact  the  de- 
fendant had  made  to  the  reporters  the  state- 
ments attributed  to  him. 

The  defendant  appears  in  no  good  light  be- 
fore the  court,  as  he  concededly  gave  money 
to  a  police  officer  in  order  to  induce  him  to 
violate  with  Impunity  what  is  known  as  the 
"Sunday  Law."  The  officer  returned  the 
money  to  the  defendant  through  his  (defend- 
ant's) manager,  and  on  the  next  Sunday,  ac- 
companied by  the  plaintiff,  he  arrested  the 
defendant  for  keeping  his  saloon.  No.  419  St 
Charles  street,  open  on  that  day.  He  (Fa- 
bacber)  was  tried,  convicted,  and  fined. 

The  fact  of  his  arrest  attracted  a  good 
deal  of  attention,  and  was  made  the  occasion 
of  the  publication  of  the  newspaper  articles 
referred  to.  A  reporter  of  the  Picayune  call- 
ed upon  the  defendant  to  ascertain  the  cir- 
cumstances under  which  the  arrest  was 
made.  The  defendant  admits  In  his  testi- 
mony that  he  was  called  upon  by  this  report- 
er and  that  he  answered  some  questlona 
which  were  propounded  to  him  In  regard  to 
the  matter,  but  he  denied  under  oath  that 
he  had  solicited  the  interview  or  that  he  had 
made  the  statements  which  were  attributed 
to  him  by  the  reporters.  He  testified  that 
be  had  nothing  to  do  with  the  publications 
made  In  the  Picayune  or  the  Times  Democrat. 

The  following  questions  were  propounded 
to  and  answers  given  by  the  defendant: 

"Q.  The  Picayune  reporter  Interviewed  yout 

"A.  Yes    sir. 

"Q.  What  you  stated  to  him  was  correct? 

"A.  Yes   sir. 

"Q.  You  were  Interviewed  by  the  TSmes  Dem- 
ocrat also? 

"A.  Yes,  sir. 

"Q.  And  what  yon  stated  to  him  was  the 
truth? 

"A.  Yes.  sir. 


"Q.  Did  yon  state  all  that  was  said  in  the 
jMpers? 
•"A.  No,  sir." 

He  specially  denied  on  the  stand  as  a  wit- 
ness that  he  had  stated  that  Officer  Claverie 
had  ever  asked  for  or  received  any  money 
from  him,  or  that  be  had  ever  offered  any 
money  to  him. 

At  the  opening  of  his  case,  plaintiff  placed 
the  Inspector  of  police  upon  the  stand,  who 
stated  that  In  reading  the  articles  in  the 
morning  dallies  he  had  interviewed  Mr.  Fa- 
bacher  relative  to  the  matter,  and  asked  him 
whether  he  was  the  author  of  the  publica- 
tion; that  he  answered  that  he  had  been  in* 
terviewed  by  the  reporters,  but  he  had  notb* 
ing  to  do  with  it;  he  said  he  did  not  have 
any  charge  to  make,  and  had  nothing  to  say; 
that  the  papers  sometimes  published  more 
than  was  really  said;  he  (the  inspector  of 
police)  ordered  Capt  Cooper  to  make  the 
charge  from  Information  received. 

On  the  trial  of  that  case,  Claverie  was  ac- 
quitted, and  he  is  still  on  the  force. 

The  plaintiff  has  failed  to  establish  that 
defendant  "made  or  caused  to  be  made"  the 
publications  complained  of.  Bayley  &  Pon4 
V.  Fourchy,  S2  La.  Ann.  186. 

In  Payson  v.  McComber,  8  Alien  (Mass.) 
69,  the  defendant's  answer  denied  the  speak- 
ing of  the  words  and  Justified  them  by  alleg- 
ing their  truth.  The  plaintiff  contended  that 
the  two  answers  were  inconsistent  with  each 
other,  and  that  an  allegation  of  the  truth  of 
the  words  was  an  admission  that  the  de- 
fendant spoke  them. 

But  the  court  was  of  the  opinion  that  these 
defenses  were  not  Inconsistent  with  each 
other,  for  it  did  not  necessarily  follow  that 
the  defendant  spoke  the  words  because  they 
are  true,  nor  was  an  allegation  of  their 
tmth  on  the  record  an  admission  that  the 
defendant  uttered  them  verbally;  that  differ- 
ent consistent  defenses  might  be  separately 
stated  In  the  same  answer. 

In  Faman  v.  Chllds,  66  III.  S46,  defendant 
filed  the  plea  of  not  guilty  and  several  pleas 
of  Justification,  and,  among  others,  one  Jus- 
tifying the  speaking  of  the  words,  charging 
plaintiff  with  having  "seduced  divers  and 
sundry  girls  in  his  office,"  but  there  was  no 
evidence  in  the  record  that  the  defendant 
ever  spoke  the  objectionable  words.  l%e 
court  instructed  the  Jury  that  if  defendant 
had  filed  pleas  Justifying  the  speaking  of  the 
words  charging  plaintiff  with  having  seduced 
"divers  and  sundry  girls,"  and  made  no  effort 
to  prove  the  same,  the  Jury  might  take  that 
fact  in  aggravation  of  damages. 

Defendant  urged  that  the  Instruction  was 
erroneous  because  they  were  told: 

"If  defendant  made  no  effort  to  prove  the 
truth  of  his  plea,  that  fact  should  be  taken  into 
consideration  in  aggravation  of  damages." 

The  ground  of  the  objection  was: 

"Defendant  was  not  bound  to  prove  the  tmth 
of  his  plea  until  plaintiff  had  proven  that  fas 
had  spoken  the  slanderous  words." 
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On  the  contrary,  It  ia  urged  that  the  plea 
Itself  was  a  solemn  admission  on  the  record 
defendant  had  spoken  the  words,  and  plain- 
tiff was  not  tx>und  to  prove  that  which  was 
admitted  bj  the  pleadings.    The  court  said: 

"Connsel  cites  In  support  of  his  views  Jack- 
mm  ▼.  Stetson,  15  Mass.  4S;  Alderman  t. 
French.  1  Pick.  (Mass.)  1,  11  Am.  Dec.  114. 
While  those  authorities  support  the  position 
assumed,  they  are  in  conflict  with  the  author- 
ities on  that  question.  The  rule  of  practice 
adopted  in  those  cases  was  subsequently  chang- 
ed by  an  act  of  the  Legislature.  Hix  y.  Drnrr, 
6  Pick.  (Mass.)  296. 

"The  doctrine  uniformly  held  is  that  where  a 
party  has  pleaded  (as  he  may  in  this  state)  as 
many  pleas  as  he  may  deem  necessary  for  his 
defense,  each  plea  stands  by  itself  and  forms  a 
distinct  issue,  and  it  is  not  an  objection  that 
some  are  inconsistent  with  each  other,  for 
instance,  where  the  general  Issue  is  pleaded, 
and  with  it  a  plea  in  oar  .of  tender  or  the  stat- 
ute of  limitation. 

"One  plea  cannot  be  given  In  evidence  to  sus- 
tain another,  or  to  sustain  the  allegitions  in 
declaration,  any  more  than  a  plea  of  justifica- 
tion in  an  action  for  slander  can  be  made  the 
ground  of  an  independent  action  for  a  reitera- 
tion of  the  slanderous  words.  If  the  plea  is  to 
be  considered  for  any  purpose,  it  must  be  con- 
sidered altogether,  and  then  it  constitutes  a 
complete  defense  to  the  action. 

"The  rule  that  seems  to  be  the  best  supported 
by  reason  and  authority  is  that  where,  in  an 
action  for  slander,  the  plea  of  not  guilty  is 
filed  notwithstanding  the  plea  of  justification, 
the  plaintiff  must  prove  ue  speaking  of  the 
words  alleged,  and  the  pleas  cannot  be  used 
to  convict  defendant,  nor  will  he  be  bound  to 
make  good  his  defense  until  he  is  proven  guilty. 
Kirk  V.  Noryill  et  al.,  1  D.  &  B.  118 ;  Whitaker 
▼.  Freeman,  12  N.  C.  271,  Fed.  Gas.  No.  17,- 
527a:  Cilley  v.  Jenness.  2  N.  H.  87;  Mont- 
gomery V.  Richardson  et  al.,  5  Car.  &  Payne, 
247 ;   Harrison  v.  McMoms,  6  Tanant,  233." 

In  Buhler  v.  Wentworth,  17  Barb.  (N.  Y.) 
649,  the  syllabns  of  the  opinion  reads: 

"In  an  action  for  slander  the  defendant  may 
deny  the  speaking  of  the  words,  and,  as  an  ad- 
ditional defense,  set  up  by  way  of  justification 
that  the  words  if  spoken  were  true." 

This  conrt  has  on  several  occasions  de- 
dared  that  In  an  action  of  slander  the  gen- 
eral Issue  and  a  plea  of  Justification  as  plead- 
ed could  not  stand  together.  Skillman  v. 
Downs,  10  La.  106;  MUler  v.  Hoy,  10  La. 
Ann.  231;  Williams  v.  McManus,  38  La.  Ann. 
181.  58  Am.  Bep.  171 ;  Harrison  v.  Jnrglele- 
wlez,  28  Le.  Ann.  239;  Hawkins  v.  New  Or- 
leans Printing  &  Publishing  Co.,  29  La.  Ann. 
134;  Yonng  r.  Jackson,  37  La.  Ann.  810. 

This  case  comes  before  the  court  under 
special  drcmnstances.  As  we  have  stated 
before,  the  case  was  tried  without  reference 
to  tbe  pleadings,  and  evidence  was  allowed 
to  be  Introduced  by  each  party  in  support  of 
Its  claims  and  pretensions  without  objection. 

The  answer  of  tbe  defendant  is  not  as 
carefully  worded  and  guarded  as  It  should 
be,  and  Is  open  to  some  criticism  on  that 
score.  Defendant  evidently  did  not  Intend 
to  plead  by  way  of  confession  and  avoidance, 
and  In  jnstlflcatlon  of  any  language  or  acts 
of  his  own.    While  truthfully  denying  "that 


he  made  or  caused  to  be  made"  the  news- 
paper publications,  he.  In  pleadings  in  this 
case,  and  after  the  articles  had  been  pub- 
lished, went  to  the  defense  of  tbe  newspa- 
pers and  their  reporters  In  criticising  and 
reflecting  upon  the  course  pursued  by  the 
police  force  In  reference  to  the  enforcement 
of  the  Sunday  law.  What  responsibility  (If 
any)  he  Incurred  by  this  course,  we  are  not 
called  on  to  say,  for  that  particular  course 
Is  not  made  the  basis  of  this  action. 

What  plaintiff  seeks  to  recover  damages 
for  Is  the  action  of  the  defendant  before  and 
at  the  time  of  the  publications,  and  not  that 
done  by  him  since.  State  ex  reL  Phelps  v. 
Judge,  45  La.  Ann.  1258,  14  South.  310,  40 
Am.  St  Rep.  282;  State  ex  rel.  Duffy  v. 
Civil  DUtrlct  Court,  112  La.  194,  36  South. 
315. 

The  district  conrt  erred  In  throwing  part 
of  the  costs  on  the  defendant,  and  its  action 
In  that  respect  must  be  corrected  as  prayed 
for  In  the  answer  to  the  appeal;  otherwise 
tbe  Judgment  Is  correct 

For  the  reasons  herein  assigned,  the  Judg- 
ment appealed  from  Is  amended  so  as  to 
throw  the  entire  costs  of  the  case  upon  the 
appellant,  and,  as  so  amended,  the  Judgment 
Is  afflrmed. 


(Its  AU.  UZ} 
BLOUNT  V.  BLOUNT  et  at 
(Supreme  Court  of  Alabama.    Feb.  5, 1900.) 

1.  WlTNESSlM    (I    150*)— COJtPBTBNCT— TBANB- 

ACTIONS  WITH  DBCEDBNTS— "TBANSACTION." 

Under  Code  1907,  {  4007,  relating  to  evi- 
dence of  transactions  with  a  decedent,  a  grantor, 
suing  the  heirs  of  the  deceased  grantee  to  cancel 
the  deed  and  expunge  it  from  the  record,  on  the 
ground  that  be  never  executed  or  acknowledged 
tbe  deed,  may  testify  that  he  did  not  sign  or 
acknowledge  the  deed,  unless  it  is  conclusively 
shown  or  conceded  that  he  was  a  party  to  the 
deed  or  transaction ;  a  "transaction"  l)etween 
two  persons  implying  action,  consent,  knowledge, 
or  acquiescence  on  the  part  of  both. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  H  664,  666-669;   Dec  Dig.  I  159.» 

For  other  definitions,  see  Words  and  Phrases, 
voL  8,  pp.  7060-7062;  vol.  8,  pp.  7818,  7819.] 

2.  Deeos   (§   19S»)  —  BxEconow  —  PBKSOTtP- 

TIONS. 

Filing  for  record  a  deed  and  recording  it 
makes  the  record  or  a  certified  copy  presumptive 
evidence  of  its  execution,  and  Is  prima  facie 
proof,  as  between  the  parties  thereto,  of  the  re- 
citals therein ;  but  it  Is  open  for  either  party  to 
show  that  the  deed  is  void  for  any  sufficient 
reason. 

[Bd.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  I  564;   Dec  Dig.  |  193.»] 

8.  WrrwESSBS  (8  177*) — CoMprrswor— Tbawb- 
AcnoNS  WITH  Decedents. 

Code  1907,  S  4007,  relating  to  evidence  of 
transactions  with  a  decedent,  does  not  render 
witnesses  incompetent  to  testify  generally,  but 
only  incompetent  to  testify  on  the  subjects  speci- 
fied; and  a  party  to  a  suit  is  not  precluded 
from  denying  that  be  ever  had  a  given  transac- 
tion with  a  decedent,  whose  estate  is  interested 
in  tbe  result  of  the  suit,  which  transaction  is 
imputed  to  him  by  the  adverse  party,  though. 
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where  such  transaction  is  shown  or  conceded,  he 
may  not  give  his  version  of  it,  or  dispute  or  con- 
tradict or  corroborate  the  evidence  of  other  wit- 
oesses  to  prove  what  the  transaction  was,  or  the 
effect  and  extent  thereof,  unless  called  thereto 
by  the  adverse  party. 

[EM.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  |  718;   Dec  Dig.  i  177.»] 

4.  Appeal  and  Ebbob  ({  1056*) — Habmless 
Ebbob — E2XCI.D8ION  or  Evidence. 

Where  it  affirmatively  appears  that  the 
chancellor  exulnded  evidence  of  the  defeated  par- 
ty which  was  clearly  competent,  the  court  on 
appeal  cannot  say  that  the  error  was  without 
injury,  though  the  chancellor  recites  in  his  opin- 
ion that  the  decree  would  be  the  same  with  the 
excluded  evidence  admitted. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  4187-4192;  Dec  Dig.  i 
1056.*] 

McClellan  and  Simpson,  JJ.,  dissenting. 

Appeal  from  City  C!ourt  of  Gadsden ;  John 
B.  Disque,  Judge. 

Salt  by  Joseph  O.  Blount  against  Lily  T. 
Blount  and  others  to  cancel  and  remove  a 
deed  as  cloud  on  title.  From  a  Judgment  for 
defendants  complainant  appeals.  Reversed 
and  remanded. 

The  facts  made  by  the  case  are  that  Gus 
Blount,  the  husband  of  Lily  Blount  and  the 
father  of  the  other  respondents,  filed  for  rec- 
ord and' bad  recorded  in  the  probate  office  of 
Etowah  county  a  deed  to  himself  from  Joseph 
G.  Blount,  conveying  a  lot  of  land  to  said 
Gus  Blount,  reserving  a  life  interest  in  Jo- 
seph G.  Blount  Gus  Blount  died,  and  Jo- 
seph G.  Blount  filed  this  bill  to  cancel  said 
deed  and  expunge  it  from  the  record,  alleging 
that  he  never  executed  such  a  deed  or  ac- 
knowledged the  same.  The  deed  appeared  to 
be  acknowledged ;  but  the  officer  before  whom 
the  acknowledgment  was  alleged  to  have  been 
taken  was  also  dead.  The  chancellor  declined 
to  permit  Joseph  O.  Blount  to  testify  that  he 
had  no  such  transaction  with  bis  son,  Gus 
Blount,  and  that  he  never  executed  or  ac- 
knowledged the  deed,  on  the  theory  that  It 
was  a  transaction  with  a  deceased  person 
affecting  his  estate,  and  he  denied  the  relief 
prayed. 

Knox,  Acker  &  Blackmon,  for  appellant. 
Dortch,  Martin  &  Allen  and  Boykin  &  Brind- 
ley,  for  appellees. 

MAYFIELD,  J.  The  serious  question  In- 
volved in  this  appeal  is  this :  There  is  found 
on  the  records  of  the  probate  office — which  Is 
by  law  made  the  registry  of  deeds — a  record 
of  what  purports  on  Its  face  to  be  a  deed  by 
A.  to  B.  This  record  on  its  face  shows  the 
deed  to  have  been  properly  signed  by  A.,  at- 
tested by  C,  and  acknowledged  by  A.  before 
a  notary.  E.,  and  filed  In  the  probate  office  for 
record  four  days  after  It  purported  to  have 
been  executed.  That  which  purported  to  be 
the  original  deed  is  lost,  and  the  grantee  is 
dead.  In  a  suit  between  the  alleged  grantor 
and  the  heirs,  distributees,  and  personal  rep- 


resentatives of  B.,  can  A.,  as  a  witness  for 
himself,  deny  that  he  signed  this  deed,  or 
that  he  acknowledged  that  he  signed  it,  be- 
fore E.,  the  notary?  In  such  case  the  grantor 
Is  clearly  a  competent  witness,  unless  he  and 
this  evidence  fall  within  the  exception  of  sec- 
Uon  4007  (1794)  of  the  Code  of  1907,  which 
exception  reads  as  follows: 

"4007.  Competency  of  Parties  as  Affected 
by  Interest — In  civil  suits  and  proceedings, 
there  must  be  no  exclusion  of  any  witness  be- 
cause he  Is  a  party,  or  Interested  in  the  issue 
tried,  except  that  no  person  having  a  pecun- 
iary Interest  In  the  result  of  the  suit  or  pro- 
ceeding shall  be  allowed  to  testify  against 
the  party  to  whom  his  Interest  is  opposed,  aa 
to  any  transaction  with,  or  statement  by, 
the  deceased  person  whose  estate  is  Interest- 
ed In  the  result  of  the  suit  or  proceeding," 
etc. 

If  the  proposed  evidence  relates  to  "a 
transaction  with  or  statement  by"  B.,  then  It 
Is  clearly  not  admissible.  If  the  evidence 
does  not  relate  to  any  such  transaction  or 
conversation  with  B.,  then  It  Is  admissible. 
So  the  question  must  be  determined  by  the 
fact  whether  or  not  the  denial  by  the  grantor 
of  the  execution  of  a  deed  necessarily  In- 
volves a  transaction  with  the  grantee.  The 
writer  is  of  the  opinion  that  it  does  not  It 
may  or  It  may  not  depending  upon  the  par- 
ticular circumstances  of  the  case.  The  gran- 
tor may  make  a  deed  to  the  grantee  without 
the  knowledge  or  consent  of  the  grantee,  and 
against  his  wIlL  The  grantor  to  a  deed  Is  a 
necessary  party  to  Its  execution,  but  the 
grantee  is  not  The  grantee,  therefore,  can- 
not, without  the  aid  or  consent  of  the  grantor, 
make  him  a  party  to  a  transaction  Involving 
the  execution  of  a  deed.  If  the  grantee 
should  forge  the  name  of  the  grantor  to  the 
deed,  and  forge  the  attestation  and  acknowl- 
edgment thereto,  he  cannot  make  It  a  trans- 
action with  the  grantor  by  filing  it  for  record 
and  having  It  recorded  without  the  knowl- 
edge and  consent  of  the  grantor.  Nor  would 
the  fact  that  such  a  deed  was  thus  executed 
aud  recorded  by  third  parties,  with  or  with- 
out the  consent  of  the  grantee,  make  It  a  trans- 
action with  the  purported  grantor.  A  trans- 
action between  two  parties  necessarily  im- 
plies action,  consent  knowledge,  or  acquies- 
cence on  the  part  of  both.  Hence,  If  a  grant- 
or never  in  truth  and  in  fact  executed  or  at- 
tempted to  execute  an  alleged  deed  to  a  given 
grantee,  he  Is  not  and  cannot  be  a  party  to 
the  transaction,  which  on  Its  face  purports 
to  be  the  execution  by  him  of  a  deed  to  the 
named  grantee. 

The  grantee,  third  parties,  nor  all  com- 
bined, cannot,  without  his  act  word,  deed, 
knowledge,  consent  or  acquiescence,  make 
such  purported  grantor  a  party  to  a  transac- 
tion as  to  which  he  had  nothing  to  do  and  to 
which  he  was  not  a  party.  He  is  the  only 
party  or  Individual  who  can  make  himself  a 
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party  thereto ;  and  to  deny  to  him  the  right 
to  testify  that  he  was  not  a  party  to  the 
transaction  would  be  to  put  It  within  the 
power  of  a  grantee  or  third  parties  to  abso- 
lutely acquire  all  his  property  without  bis 
knowledge  or  consent.  We  do  not  believe 
that  this  Is  the  law.  Of  course,  If  he  did,  In 
fact  and  in  truth,  execute  the  deed,  and  the 
grantee  dies,  and  in  fact  there  had  been  a 
transaction  between  them,  then  under  the 
statute  he  is  incompetent  to  testify  as  to  the 
transaction  Involved  In  the  execution  of  the 
deed ;  but  If  he  in  fact  made  no  deed  at  all, 
and  bad  no  knowledge  of  it,  be  was  not, 
and  could  not  be  made,  a  party  to  a  transac- 
tion -which  merely  on  its  face  Imports  a 
transaction  between  him  and  a  deceased  per- 
son. It  therefore  follows  that  if  it  be  con- 
ceded, or  conclusively  proven,  that  a  grantor 
did  In  fact  execute  a  deed  to  the  grantee,  and 
that  It  constituted  a  transaction  between  the 
two,  and  the  grantee  is  dead,  the  grantor  is 
Incompetent  to  testify  as  to  such  transaction. 

The  grantor  in  this  case  does  not  concede 
that  he  executed  the  deed,  but  denies  It,  if 
the  court  will  let  him  do  so ;  and  the  evidence 
does  not  conclusively  prove  it.  His  testimony 
is  therefore  competent  to  determine  the  ques- 
tion vel  non  as  to  the  transaction  between 
the  grantor  and  grantee.  If  the  court  or  Jury 
should  from  all  the  evidence  find  that  the 
grantor  was  a  party  to  the  deed  or  transac- 
tion, then  he  Is  an  Incompetent  witness ;  but 
be  is  competent  until  this  Is  conclusively 
shown,  or  It  is  conceded  that  he  was  a  party 
to  the  transaction  In  question.  The  other 
party  to  the  suit  cannot  render  him  Incom- 
petent, by  testifying  that  he  was  a  party  to 
a  transaction  with  a  deceased  person  through 
whom  they  claim,  or  by  showing  a  chain  of 
circumstances  which  tend  to  prove  he  was  a 
party  to  such  transaction. 

Filing  for  record  a  paper  purporting  on  Its 
face  to  be  a  deed,  and  recording  it,  makes 
such  record  or  a  certified  copy  thereof  pre- 
sumptive evidence  of  the  execution  of  the  al- 
leged or  purported  deed,  and  is  prima  fade 
proof.  In  such  case,  as  between  the  alleged 
parties  thereto,  of  the  recitals  In  such  deed. 
This  Is  a  mere  prima  fade  presumption, 
which  the  statute  and  the  law  Indulge,  and 
1b  not  a  conclusive  presumption.  It  is  open 
and  proper  for  either  party  to  dispute  It,  or 
to  show  that  It  Is  a  forgery  or  a  fraud,  or 
that  It  is  void  for  any  snffldent  reason.  It 
Is  not  like  a  judgment  in  a  suit  between  the 
parties  as  to  that  matter.  For  example.  If 
the  purported  deed  In  question  here,  which 
was  filed  for  record  and  recorded,  was,  as  a 
naatter  of  fact,  a  forgery  by  the  grantee  or 
any  other  party,  filing  and  recording  It  could 
not  make  It  valid.  It  may  in  certain  cases 
make  the  record,  or  a  certified  copy  thereof, 
presumptive  evidence  of  the  recitals  therein ; 
but  It  Is  not  conclusive,  and  does  not  make  a 
forgery  a  valid  conveyance,  though  It  might 
aid  tjie  court  or  Jury  in  finding  the  instru- 
ment In  question  to  have  been  a  valid  con- 


veyance. However,  it  is  not  conclusive  on 
Judge  or  jury — at  least,  not  more  so  than  the 
purported  deed  Itself  would  be,  If  its  execu- 
tion were  proven. 

We  are  not  now  writing  as  to  the  probative 
force  of  such  proof  of  execution,  filing,  and 
recording  of  the  deed,  but  as  to  the  conclu- 
siveness of  such  matters  to  show  a  transac- 
tion between  the  grantor  and  grantee.  We 
hold  that  the  grantor  In  such  document,  no 
matter  what  Its  nature,  character,  or  recitals, 
is  not  preduded,  by  such  proof,  such  filing, 
and  such  recording,  from  showing  that  his 
alleged  signature  thereto  and  his  acknowledg- 
ment thereto  are  forgeries  and  frauds,  perpe- 
trated without  bis  knowledge  or  consent.  If 
this  be  not  true,  one  man  can  acquire,  for  bis 
estate  after  his  death,  all  the  property  of  an- 
other, without  the  knowledge  or  consent  of 
such  other,  and  yet  do  It  by  due  process  of 
law.  We  say  the  law  Is  not,  and  ought  not 
to  be,  such  as  to  allow  such  proceedings  or 
results. 

We  think  the  construction  we  thus  place 
upon  this  statute  Is  that  which  was  Intended 
by  the  Legislature  when  the  statute  was  en- 
acted, and  that  It  is  perfectly  consistent  with 
all  the  decisions  of  this  court  dealing  with  its 
construction.  The  statute  referred  to  above 
removes  all  objections  to  the  competency  of 
witness^  In  dvU  cases,  on  account  of  inter- 
est or  of  being  parties  to  the  record,  except 
as  to  transactions  or  conversations  with  de- 
ceased persons  and  as  to  some  other  matters 
not  necessary  here  to  mention.  Calera,  etc., 
Ck).  V.  Brlnkerhofr,  87  Ala.  422,  6  South.  295. 
The  effect  of  the  exception  In  the  statute  re- 
ferred to  Is  not  to  render  parties  or  witnesses 
incompetent  to  testify  generally  In  the  given 
case,  but  only  Incompetent  to  testify  upon  the 
certain  subjects  specified.  O'Neal  v.  Reynolds, 
42  Ala.  197.  Testimony  of  a  party  that  he 
never  gave  any  other  note  to  a  deceased  per- 
son, whose  estate  Is  Interested  In  the  result 
of  the  suit  or  trial,  does  not  Involve  a  trans- 
action with  such  deceased  person,  and  Is  not 
within  the  exception  of  the  statute.  Payne 
V.  Long,  131  Ala.  4a8,  31  South.  77.  In  an 
action  by  a  physician  to  recover  for  services 
rendered  a  deceased  person,  declarations  of 
the  plaintiff  as  to  the  character  of  the  disease 
which  afflicted  the  deceased,  and  as  to  direc- 
tions given  by  him  for  Its  treatment,  made 
out  of  the  presence  or  hearing  of  the  deceas- 
ed, do  not  Involve  a  transaction  had  with 
such  deceased  person,  within  the  exception 
of  the  statute.  McDonald  v.  Harris,  131  Ala. 
359,  31  South.  54a 

A  party  to  a  suit  Is  not  precluded  by  the 
statute  from  denying  that  he  ever  had  a  giv- 
en conversation  or  transaction  with  a  deceas- 
ed person  whose  estate  Is  Interested  In  the 
result  of  the  suit,  which  is  Imputed  to  him 
by  the  other  party,  though,  If  such  conversa- 
tion be  shown  conclusively  or  be  conceded 
by  him,  he  Is  not  allowed  to  give  his  version 
of  It,  or  even  to  dispute  or  contradict  or  cor- 
roborate the  evidence  of  other  witnesses,  or 
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facts  which  tend  to  prove  what  the  conversa- 
tion or  transaction  was,  or  the  effect  and  ex- 
tent thereof,  unless  called  thereto  by  the  op- 
posing party.  Authorities  supra,  which  over- 
rule and  limit  Frank's  Case,  105  Ala.  211,  16 
South.  634,  to  the  extent  that  it  held  that 
the  party  might  show  what  be  did  say  or  do 
in  such  conversation  or  transaction,  but  not 
to  the  extent  that  he  could  not  deny  he  had 
such  transaction  or  conversation. 

We  can  see  no  reason  why  the  rale  la  not 
the  same  in  this  case  as  It  would  be.  In  a 
criminal  case,  as  to  husband  and  wife.  They 
are  Incompetent  witnesses  for  or  against  each 
other  in  criminal  cases,  exc^t  in  certain 
cases  involving  assaults,  etc.,  by  the  one  upon 
the  other.  But  certainly  a  witness  would  not 
be  rendered  incompetent  to  testify  in  a  crim- 
inal case  because  one  of  the  parties  claims 
that  the  witness  is  the  husband  or  wife  of 
the  defendant ;  nor  would  a  marriage  license, 
Issued  according  to  law,  bearing  the  names  of 
such  defendant  and  witness,  and  showing 
prima  facie  that  they  were  husband  and  wife, 
preclude  the  witness  from  denying  that  he 
or  she  and  the  other  were  husband  and  wife 
— that  the  marriage  record  was  either  a  mis- 
take or  a  fraud.  If  the  witness  and  the  de- 
fendant should  concede,  or  It  was  conclusive- 
ly shown,  that  they  were  husband  and  wife, 
then  the  witness  would  be  incompetent;  but 
until  this  is  done  such  witness  is  as  compe- 
tent as  any  other  witness. 

It  affirmatively  and  conclusively  appears 
that  the  chancellor  or  Judge  excluded  and  re- 
fused to  allow  evidence  of  the  complaint 
which  was  clearly  competent;  hence  we  can- 
not say  that  It  was  error  without  injury. 
Trae.  the  chancellor  or  Judge  recites  in  bis 
opinion  that  the  Judgment  or  decree  of  the 
court  would  and  should  be  the  same  with  this 
evidence  in  or  out  of  the  case.  This  we  can- 
not know  or  afiBrm. 

It  therefore  follows  that  the  decree  appeal- 
ed from  must  be  reversed  and  the  cause  re- 
manded. 

Reversed  and  remanded. 

TYSON,  a  J.,  and  DOWDBI/L  and  DEN- 
SON,  JJ.,  concur. 

McCLELLAN,  J.  (dissenting).  The  ques- 
tion presented  by  this  appeal  involves  the 
competency  vel  non  of  the  complainant  to 
testify  as  a  witness  in  denial  of  his  execution, 
both  In  signature  and  acknowledgment,  of  a 
deed  purported  to  be  from  the  complainant, 
as  grantor,  to  his  son,  now  deceased,  as  gran- 
tee. The  majority  of  the  court  bold  him  to 
be  so  competent,  not  inhibited  by  the  excep- 
tion in  Code  1907,  i  4007  (1794),  and  hence 
that  -the  proffered  testimony  is  admissible. 

Where  the  competency  of  a  witness  to  tes- 
tify, generally  or  along  particular  lines,  is 
raised,  it  is  the  province  and  duty  of  the 
court  alone  to  determine  whether  the  witness 
Is  competent  Worthlngton  v.  Mencer,  96  Ala. 
810,  11  South.  72,  17  I*  R.  A.  407;  Pierce  v. 


State,  124  Ala.  66,  27  South.  269.  If  be  is 
incompetent,  he  cannot,  of  course,  testify.  In 
this  connection  it  is  not  inappropriate  to  note 
that  the  analogy  assumed  by  the  majority  to 
exist  in  cases  where  the  marriage  relation  af- 
fects the  competency  vel  non  of  a  witness  Is 
refuted  in  Pierce  v.  State,  supra;  for,  if  the 
question  of  competency  vel  non  is  one  solely 
for  the  court,  then  the  premise  on  which  my 
Brothers  must  necessarily  ground  their  con- 
clusion is  inherently  faulty.  That  this  state- 
ment of  logical  sequence  is  true  may  be  dem- 
onstrated by  the  application  of  the  ruling, 
herein  made,  to  a  case  where  the  action  is 
on  a  note  purporting  to  be  executed  by  the 
defendant  to  a  payee  since  deceased.  The  de- 
fendant offers  to  testify  that  he  never  execut* 
ed  the  note.  The  administrator  (plaintiff)  ob- 
jects that  he  cannot  testify  as  to  a  transac- 
tion with  his  intestate.  If  my  Brothers  are 
correct  in  their  conclusion  in  this  case,  the 
objection,  though  it  goes  to  competency,  must 
be  overruled,  and  the  proffered  testimony  of 
the  defendant  admitted  in  evidence.  So  the 
objection  fails  whoi  addressed  to  the  court. 
Can  it  avail  otherwise?  It  cannot  for  the 
obvious  reason  that  the  Jury's  function  has 
never  been  understood  or  held  to  embrace  the 
prerogative  to  determine  the  relevancy,  ma- 
teriality, legality,  or  competency  of  evidence, 
or  the  competency  of  a  witness  to  testify,  <mi 
any  issue  triable  by  a  Jury.  On  this  phase  of 
the  result  of  the  ruling  of  my  Brothers,  I  can 
see  no  escape  from  the  conclusion  that  never 
before  doubted  principles,  fundamental  in  the 
law,  are  overturned. 

This  statute  (Code  1907,  S  4007  [1794]  has 
long  been  among  our  laws,  has  been  repeated- 
ly construed  and  interpreted  here,  and  has 
several  times  been  readopted,  and  thus  im- 
pressed with  the  meaning  and  effect  ascribed 
to  it  by  Judicial  expression;  yet  as  I  view 
it  the  statute  is  denied  application  to  the 
case  at  bar,  without  reference  to  what  this 
court  has  held  was  its  meaning  and  effect, 
and  which  holding  was  presumptively  rewrit- 
ten in  the  statute  by  its  readoption.  If  this 
be  trae,  a  most  familiar  rule  of  construction 
of  statutes  is  Ignored.  That  it  Is  trae  seems 
to  me  to  be  demonstrable  from  the  fact  that 
the  decision  of  Miller  v.  Cannon,  84  Ala.  S9, 
63,  4  South.  204,  from  the  mature  pen  of 
Stone,  C.  J.,  delivered  in  1887,  containing  a 
summary  of  all  previous  announcements  by 
this  court,  as  well  as  affirmation  of  the  mean- 
ing and  effect  of  the  statute,  is  not  mentioned 
in  the  opinion  in  this  case.  E^m  mere  si- 
lence in  this  regard  it  cannot  be  assumed  that 
Miller  V.  Cannon  was  intended  to  be  modified. 
much  less  overraled,  by  the  ruling  in  the  pres- 
ent case.  That  the  broad,  and  yet  exact  pro- 
nouncement made  in  Miller  t.  Cannon,  Is  in- 
consistent with  the  meaning  and  effect  novir 
given  the  statute  in  hand,  will  be  shown,  I 
think,  by  a  quotation  to  be  later  made  ther^ 
from. 

The  authorities  upon  which  the  conclusion 
of  the  majority  is  rested  are  four  in  number. 
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The  first  Is  Calera  Land  Co.  ▼.  Brlnkerboff, 
87  Ala.  422,  6  South.  295.  There  the  ques- 
tion was  -whether  a  grantee  In  a  deed  was 
prohibited  by  the  statute  under  considera- 
tion from  testifying  to  the  handwriting  of  a 
subscribing  witness  to  the  deed ;  the  absence 
of  such  subscribing  witness  being  accounted 
for.  The  ruling  was  that  he  was  not  with- 
in the  statute.  The  next  Is  O'Neal  t.  Rey- 
nolds, 42  Ala.  197.  In  that  case  the  inqui^ 
Involved  was  whether  the  widow  of  the. al- 
leged testator  was  a  party  within  the  pro- 
visions of  the  statute.  The  want  of  applica- 
tion of  both  these  decisions  to  the  question 
in  the  case  at  bar  Is  apparent.  The  next  Is 
Payne  t.  Long,  131  Ala.  4S8,  31  South.  77. 
Payne's  administrator  sued  liong  on  a  note 
payaUe  to  Payne.  Long  was  permitted, 
over  objection  based  on  the  statute  (section 
1794),  to  testify  In  favorable  response  to  this 
question:  "State  whether  or  not  there  was 
ever  any  other  note  than  the  one  sued  on 
given  by  you  to  any  one  with  a  condition  at- 
tached to  It"  It  will  be  noted  that  the  ques- 
tion asked  the  witness  did  not  seek  to  inii- 
peach  the  note  sued  on,  but  in  effect  con- 
fessed Its  existence  by  the  Inquiry  with  ref- 
erence to  any  other  note  with  a  condition  to 
It  This  would  sufiSce  to  eliminate  Payne  t. 
Long  as  authority  for  the  conclusion  of  my 
Brothers  In  this  Instance.  If  Long  had  been 
asked  If  he  executed  the  note  sued  on,  then 
the  question  would  have  been  as  here.  The 
ruling  made  on  the  quoted  Interrogatory  may 
he  sound,  for  the  reason,  stated  In  Gamble 
T.  Whitehead,  94  Ala.  336,  11  South.  293,  that 
the  question  was  general  and  referred  to  no 
particular  transaction  with  the  deceased: 
but  the  cases  of  Morrissett  v.  Wood,  123  Ala. 
384,  26  South.  307,  82  Am.  St  Rep.  127,  and 
Wood  V.  Brewer,  73  Ala.  2S9,  do  not  relate, 
as  will  appear  from  a  casual  reading  of 
them,  to  a  status  even  akin  to  that  present 
in  Payne  v.  Long.  As  an  addenda  to  what 
has  been  before  said  In  respect  to  Miller  v. 
Gannon,  It  Is  proper  to  note  that  Payne  ▼. 
Long,  reafiOrms  that  decision. 

The  last  decision  Is  McDonald  v.  Harris, 
131  Ala.  359,  31  South.  548.  Harris  sued  to 
recover  compensation  for  medical  services 
rendered  the  defendant's  testator.  The  de- 
fendant offered  to  show  by  the  widow  and 
son  of  the  deceased  certain  transactions  be- 
tween the  plaintiff  and  deceased.  The  hold- 
ing was  that  such  witnesses  were  incompe- 
tent to  testify  In  that  connection.  It  was 
further  ruled  that  these  witnesses  were  com- 
petent to  testify  to  conversations  between 
the  plaintiff,  Harris,  and  these  witnesses, 
but  "the  deceased  was  not  a  party  to  the 
conversations.  •  •  »  The  proposed  testi- 
mony (that  last  stated]  relates  to  a  transac- 
tion or  a  conversation  between  plaintiff  and 
third  persons,  and  is  not  within  the  rule." 
Wood  V.  Brewer,  73  Ala.  262,  supports  the 
ruling  quoted.  It  seems  clear  to  the  writer 
that  so  far  as  McDonald  v.  Harris  bears  on 
the  question  involved  In  the  present  appeal, 


It  negatives  the  soundness  of  the  conclusion 
announced  by  my  Brothers. 

But  we  are  not  without  authority,  afforded 
by  this  court,  for  a  conclusion  opposite  to 
that  entertained  by  the  majority.  On  the 
score  of  comprehensive  construction  of  the 
statute  Miller  v.  Cannon,  supra,  is  all  that 
Is  now  necessary  to  note,  and,  concluding 
the  whole  matter,  Judge  Stone  says  therein: 
"We  think  our  former  interpretations  of  the 
statute  we  are  construing,  considered  collec- 
tively, have  established  the  following  propo- 
sitions: When  the  case  falls  expressly  with- 
in either  of  the  exceptions  for  which  the 
statute  makes  provision,  neither  a  party  to 
the  record,  nor  any  one  else  having  a  vested 
pecuniary  Interest  In  the  result  of  the  suit, 
can  testify  against  the  estate  of  a  deceased 
party,  first  as  to  (that  Is,  directly  relating  to) 
any  transaction  with  or  statement  by  the 
deceased,  involved  In  the  Issue  on  trial;  sec- 
ond, that  testimony  whose  direct  office  and 
purpose  are  to  corroborate  or  weaken, 
strengthen  or  rebut,  other  evidence  given  of 
such  transaction  with  or  statement  by  de- 
cedent Is  equally  within  the  reason  and 
spirit  of  the  prohibition.  When,  however, 
the  testimony  does  not  relate  directly  to,  nor 
shed  any  direct  light  on  some  transaction 
with,  or  statement  by,  the  deceased  adver- 
sary, then  the  prohibition  does  not  apply." 
On  the  score  of  the  purpose  In  the  enactment 
of  this  statute  this  succinct  statement  from 
Dismukes  v.  Tolson,  67  Ala.  389,  is  service- 
able: "The  reason  upon  which  this  statute 
is  based  seems  to  be  that  there  shall  be  no 
admissibility  unless  there  is  mutuality ;  that, 
when  the  lips  of  one  party  to  a  transaction 
are  sealed  by  death,  those  of  the  other  must 
In  like  manner  be  sealed  by  law." 

If  it  is  granted  that  the  first  of  the  two 
conditions  defined  in  Miller  v.  Cannon  for 
application  of  the  statute  is  not  present  in 
this  cause,  can  there  be  any  doubt  with  re- 
spect to  the  application  here  of  the  second 
condition?  Is  there  any  "other  evidence"  in 
this  record  of  a  transaction  between  the  son 
and  the  father,  grantee  and  grantor  In  the 
assailed  conveyance?  If  there  is  such  "oth- 
er evidence,"  then  the  very  letter  of  the  sec- 
ond condition  framed  by  Judge  Stone  Is 
present  to  Invoke  the  prohibition  of  the  stat- 
ute. There  Is  such  "other  evidence,"  and 
its  existence  Is  not  the  subject  of  contro- 
versy, as  this  expression  from  the  opinion  of 
the  majority  will  show:  "Filing  for  record 
a  paper  purporting  on  its  face  to  be  a  deed, 
and  recording  it  makes  such  record  or  a 
certified  copy  thereof  presumptive  evidence 
of  the  execution  of  the  alleged  or  purported 
deed,  and  Is  prima  facie  proof,  in  such  case, 
as  between  the  alleged  parties  thereto,  of 
the  recitals  on  such  deed.  This  is  a  mere 
prima  fade  presumption,  which  the  statute 
and  the  law  indulge,  and  is  not  a  conclusive 
presumption.  It  is  open  and  proper  for 
either  party  to  dispute  it,  or  to  show  that 
it  is  a  forgery  or  a  fraud,  or  that  it  Is  void 
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for  any  snffldent  reason.  •  •  •  por  ex- 
ample, M  the  purported  deed  In  question 
here,  which  was  filed  for  record  and  record- 
ed, was  as  a  matter  of  fact  a  forgery,  by  the 
grantee  or  any  other  party,  filing  and  record- 
ing It  could  not  make  It  valid.  It  may  in 
certain  cases  make  the  record,  or  a  certified 
copy  thereof,  presumptive  evidence  of  the 
recitals  therein;  but  It  is  not  conclusive,  and 
does  not  make  a  forgery  a  valid  conveyance, 
though  tt  might  aid  the  court  or  Jury  in 
finding  the  instrument  In  question  to  have 
been  a  valid  conveyance.  However,  it  is  not 
conclusive  on  Judge  or  Jury — at  least,  not 
more  so  than  the  purported  deed  itself 
•would  be,  if  Its  execution  were  proven." 
From  this  premise  it  is  difficult  if  not  im- 
possible, to  understand  how  the  testimony 
under  consideration  can  be  held  admissible, 
unless  the  second  condition  defined  In  Miller 
V.  Cannon  Is  unsound. 

But  my  Brothers  misunderstand,  I  think, 
the  contention  of  the  solicitors  for  appellees, 
and  the  learned  Judge  who  presided  below; 
for  no  one  of  them,  nor  any  one  else,  for 
that  matter,  has  asserted  or  insisted  that 
the  presumption  against  the  commission  of 
a  crime — forgery — here  imputed,  it  seems,  to 
both  the  dead  son,  grantee,  and  to  the  dead 
notary,  or  the  presumption  always  indulged 
against  fraud  until  it  is  proven,  were  con- 
clusive; but  it  was  insisted  and  ruled  be- 
low, and  once  here  on  this  appeal,  that  to 
overcome  the  prima  facie  presumption  of 
purported  due  execution,  absence  of  fraud, 
and  innocence  of  the  crime  of  forgery  im- 
puted, the  burden  was  on  the  complainant  to 
maintain  in  proof  his  allegations,  and  to  do 
so  the  statute  inhibited  him  from  testifying 
against  the  prima  facie  evidence  of  a  trans- 
action with  the  deceased  whose  estate  would 
be  diminished,  and  that  of  complainant  en- 
hanced, if  the  conveyance  was  held  to  be  in- 
valid. What  is  the  prima  facie  evidence  of 
a  transaction  between  the  father  and  son, 
purported  grantor  and  grantee,  respectively, 
to  be  read  from  the  recitals  of  the  instru- 
ment? They  are:  (a)  The  recital  of  the  con- 
sideration, besides  love  and  afTectlon,  of  $5, 
paid  by  the  grantee  to  the  grantor;  (b)  the 
recital  that  the  grantor  "signed,  sealed,  and 
delivered  these  presents"  on  the  date  named. 
In  the  light  of  these  recitals  and  their  truth, 
because  fraud  and  crime  are  never  pre- 
sumed, but  must  be  proven  in  such  cases, 
can  It  be  said  that  there  was  no  "other  evi- 
dence" of  a  transaction  against  which  the 
proltered  testimony  of  the  complainant,  pur- 
ported grantor,  was  directed  with  the  view 
to  the  weakening  or  rebuttal  thereof,  as 
defined  in  Miller  v.  Cannon.  And  in  thi.s 
connection  it  may  be  properly  Inquired 
whether  there  is  any  room  for  the  suggestion 
that  one  may  become  a  grantee  in  a  deed 
without  his  knowledge;  for  in  this  instance 
we  have  the  recital  by  the  assailant  of  the 
instrument  that  he  received  from  his  pur- 
ported grantee  $5  and  also  that  the  instru- 


ment was  delivered  according  to  its  purpose. 
The  prima  facie  presumption  is  that  both 
statements  are  true. 

What  is  a  transaction  within  this  statute 
was  defined  in  Wood  v.  Brewer,  73  Ala.  262. 
The  definition  there  is  approvingly  quoted  in 
McDonald  v.  Harris.  131  Ala.  366,  31  South. 
549,  among  others  of  our  decisions.  It  is 
"some  act  done  by  the  deceased,  or  in  the 
doing  of  which  he  personally  participated." 
The  prima  facie  transaction  shown  by  the 
deed,  fair  on  its  face,  is  patently  within  the 
definition. 

Furthermore,  another  consideration,  allied 
to  those  before  stated,  demonstrates,  I  think, 
the  existence,  at  least  prima  facie,  of  a  trans- 
action l>etween  the  parties  named  in  the  in- 
strument That  consideration  is  the  theory 
on  which  the  complainant's  bill  is  filed.  Its 
object  is  to  expunge  from  the  records  an  in- 
strument purporting  to  be  a  deed.  It  must 
confess,  prima  facie,  a  transaction  evidenced 
by  the  assailed  instrument  and  aver  and  sus- 
tain in  proof  the  extrinsic  facts  necessary  to 
destroy  that  which,  if  unimpeached,  is  fair. 
If  no  proof  is  oCTered  to  support  the  allega- 
tion of  fraud  or  crime,  of  course,  the  com- 
plainant must  fail.  Dntil  the  presumption 
in  favor  of  the  instrument  is  overcome,  the 
instrument.  Including,  of  course,  its  recitals, 
must  be  taken  as  true.  According  to  the  test 
referred  to  in  Wood  v.  Brewer  and  McDonald 
V.  Harris,  it  must  necessarily  be  presumed 
that  U  living,  the  younger  Blount  purported 
grantee,  could  speak,  in  support  of  the  valid- 
ity of  the  deed,  of  the  fact  that  he  paid  the 
$5  as  recited  therein  and  of  the  fact  of  the 
recited  delivery  of  the  Instrument  to  him.  If 
so,  the  rule  of  mutuality  stated  In  DIsmukes 
V.  Tolson,  supra,  must  prohibit  the  living 
party  to  the  transaction  from  testifying  in 
respect  to  it 

But  aside  from  the  foregoing  considera- 
tions, this  court  as  early  as  KIrksey  v.  Kirk- 
sey,  41  Ala.  626,  and  as  late  as  Ware  v. 
Bnrch,  148  Ala.  529,  42  South.  562,  has  ruled 
in  denial  of  the  admissibility  of  the  testi- 
mony under  consideration.  In  Kirksey  v. 
KIrksey  the  personal  representative  claimed 
as  a  credit  on  final  settlement  a  note  execut- 
ed by  the  decedent  and  payable  to  him.  The 
credit  was  contested  by  the  widow  on  the 
ground  that  the  note  was  not  executed  by  the 
decedent  nor  by  any  one  authorized  to  bind 
him  in  the  premises.  On  this  issue  the  dis- 
tributees were  offered  to  testify  in  reference 
to  decedent's  signature  to  the  note.  They 
were  held  to  be  incompetent  and  in  the 
course  of  decision  on  this  point  the  rule  of 
mutuality  before  mentioned  was  thus  invok- 
ed: "To  allow  the  administrator  to  testify 
as  to  the  signature  to  the  note  in  controversy 
would  be  allowing  him  to  testify  as  to  a 
transaction  with  the  Intestate,  within  the 
meaning  of  the  statute,  and  he  would,  there- 
fore, be  an  incompetent  witness  under  the 
act  for  that  purpose;  and  hence  the  other 
parties  must  be  held  to  be  Incompetent"    It 
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will  be  noted  that  the  court  held  the  dis- 
tributees incompetent  to  testify  in  denial  of 
the  transaction  the  note  "purported"  tp  show. 
In  Ware  t.  Burch  the  question  grew  out  of 
these  facts :  A.  B.  Ware  was  the  administra- 
tor of  the  estate  of  Broadburst,  and  on  final 
settlement  he  sought  to  charge  the  estate 
with  the  amount  of  a  note  purporting  to  have 
been  executed  by  Broadhurst  to  B.  M.  Ware 
and  assigned  by  B.  M.  Ware  to  A.  B.  Ware. 
The  Item  was  contested  on  the  ground  that 
neither  Broadhurst  nor  any  one  authorized 
by  him  executed  the  note.  A.  B.  Ware  un- 
dertook to  testify,  In  his  own  behalf,  that  the 
signature  to  the  note  was  that  of  Broad- 
barst.  Upon  the  authority  of  Kirksey  t. 
Kirksey,  this  court  affirmed  the  court  below 
in  disallowing  the  witness  to  so  testify;  the 
exception  in  the  statute  affording  the  reason. 

In  Ware  v.  Burch  the  effect  was  to  show  a 
transaction.  In  the  instance  before  this 
court  the  effort  is  to  show  there  was  no 
transaction.  In  Kirksey  v.  Kirksey  it  was 
also  attempted  to  show  by  distributees  that 
Isaac  Kirksey  did  not  sign  the  note.  Is 
there  is  a  distinction  to  be  taken  under  the 
statute  between  cases  where  the  effort  Is 
to  show  a  transaction  with  one  deceased 
and  cases  where  the  effort  is  to  show 
there  was  no  transaction?  If  so.  It  Is  not 
written  in  the  statute,  nor  has  this  court 
ever  so  Interpreted  it.  On  the  contrary,  the 
concrete  case  presented  In  MlUer  t.  Cannon 
hivited  a  ruling  on  this  assumed  distinction 
with  respect  to  a  conversation — ^"statement 
—by"  the  plaintiff's  intestate.  If  one  other- 
wise within  the  rule  is  prohibited  from  testi- 
fying that  there  was  no  such  conversation  to 
which  the  decedent  was  a  party,  certainly 
die  same  reason  and  Interpretation  of  the 
statute  would  seal  the  lips  of  such  a  one  to 
testify  that  he  did  not  execute  the  note,  the 
mortgage,  or  the  deed,  as  the  case  may  be,  in 
which  the  decedent  was  payee,  mortgagee,  or 
grantee.  The  concluding  paragraph  of  the 
opinion  In  Miller  v.  Caimon,  stating  the  sta- 
tus presented  and  the  ruling  of  the  court 
thereon.  Is  as  follows:  "In  this  case  the 
plaintiff,  who  sues  as  administrator,  having 
proven  by  a  witness  a  conversation  respect- 
ing a  male  in  controversy  between  plaintlfTs 
Intestate  and  Edwards,  from  whom  defend- 
ant derived  title,  the  defendant  introduced 
Edwards,  who  was  allowed  to  testify  that  no 
tuch  convertatUm  ever  occurred  with  the  de- 
cetued.  Under  the  rules  declared  above  the 
court  erred  in  admitting  this  evidence." 
(Italics  supplied.) 

Nor  Is  there  any  merit  in  the  argument 
that  at  least  the  complainant  might  testify 
that  the  purported  acknowledgment  was  false. 
The  law  regards  the  substance  and  not  the 
fprm.  Where  the  law  forbids  at  all,  it  inhibits 
Indirection  as  well  as  the  course  that  essays 
to  directly  do  that  which  it  has  forbidden. 
The  wisdom  of  this  policy  is  strikingly  ex- 
emplified in  this  instance,  where  the  grantee 
and  the  notary  are  both  dead,  and  only  the 


actor,  grantor,  lives — where  the  only  living 
party  becomes  the  actor,  years  after  the  pur- 
ported deed  was  recorded  and  after  his  adver- 
sary has  passed  away.  The  stated  argument, 
is  predicated  upon  the  assumption  that  the 
act  of  taking  the  acknowledgment  was  not  a 
transaction  in  which  the  Intestate  personally 
participated.  This  insistence  might  be  satis- 
factorily answered,  and  refuted,  by  the  sug- 
gestion that  it  rests  on  an  assumption  in  con- 
flict with  evidence  In  the  cause  tending  to 
show  that  the  intestate  was  present  when 
the  acknowledgment  of  the  conveyance  to 
him  was  taken,  and  hence  within  the  stat- 
ute's problbitit)n  as  defined  In  Miller  t.  Can- 
non. But  response  to  the  argument  may  be 
based  on  broader  reasons.  The  prime  prem- 
ise on  which  the  argument  rests  is  that  the 
taking  of  the  acknowledgment  was  a  sepa- 
rate and  independent  transaction  from  the 
conveyance  Itself ;  In  other  words  that,  even 
if  a  conveyance,  apart  from  the  acknowledg- 
ment, evidences  a  transaction  between  the 
parties,  the  act  of  taking  the  acknowledg- 
ment is  not  a  transaction  In  which  the  de- 
ceased participated.  This  proposition  may 
be  conceded  to  be  sound  In  so  far  as  it  as- 
serts that  two  necessarily  different  parties, 
namely,  the  grantee  and  the  notary,  actually 
participate  In  the  acts  when  these  are  al>- 
stractly  considered.  But  the  concession  does 
not  conclude  in  favor  of  the  question  argued. 
It  would  so  conclude  If  the  act  of  taking  the 
acknowledgment  was  not  merged  into  the 
major  and  only  purpose  of  it,  viz.,  the  exe- 
cution of  a  conveyance,  impressed,  when 
properly  acknowledged,  with  a  measure  of 
Judicial  solemnity.  In  the  absence  of  sub- 
scribing witnesses  to  the  execution  of  a  con- 
veyance, the  acknowledgment  thereof  Is  es- 
sential to  due  execution— to  the  creation  of 
a  conveyance.  It  is  as  much  a  part  of  the 
completed  Instrument  as  is  the  habendum,  or 
any  other,  clause.  To  permit  testimony  di- 
rectly leading  to  the  impeachment  of  the 
acknowledgment  Is  Just  as  fatal  to  the  ordi- 
nary conveyance,  as  such,  as  would  be  testi- 
mony In  denial  of  the  grantor's  signature 
thereto.  Indeed,  to  go  a  step  forward,  the 
direct  effect  of  an  impeachment  of  an  ac- 
knowledgment in  proper  form,  in  a  deed  duly 
recorded,  is  to  strike  down  prima  facie  evi- 
dence, so  declared  by  statute  (Code  1896.  §f 
984,  992),  of  the  due  execution  of  the  convey- 
ance. 

If  the  conveyance  in  hand  Is  prima  facie 
evidence  of  a  transaction  between  the  par- 
ties. It  cannot  be  that  an  essential,  vital  part 
of  it  can  be  severed  as  a  separate,  inde- 
pendent transaction,  and  which  severance 
would  result,  in  the  absence  of  a  subscribing 
witness,  in  the  destruction  of  the  instrument 
as  a  conveyance.  Furthermore,  the  recital 
in  the  instrument  of  its  delivery  necessarily 
implies  the  delivery  of  a  completed  convey- 
ance. Delivery  Implies  acceptance.  2  Words 
&  Phrases,  p.  1958  et  seq.  The  acknowledg- 
ment is  Interwoven  with  the  other  parts  of 


Digitized  by 


Google 


588 


48  SOUTHERN  BBPORTBB. 


(Ala. 


the  Instrument  and  refers  In  express  terms 
to  It ;  and,  on  the  other  hand,  the  granting 
clause,  and  also  a  general  redtal  of  the  in- 
tent of  the  Instrument,  necessarily  refer  to 
the  transaction  between  the  two  Blounts  to 
the  conveyance  as  such,  and  thus  include 
the  acknowledgment  The  opinion  is  enter- 
tained that  the  complainant  is  prohibited  by 
the  statute  from  testifying,  when  his  pur- 
ported grantee  is  dead,  that  be  never  gave 
his  acknowledgment,  as  the  instrument  pri- 
ma facie  shows.  The  scope  and  effect  of  this 
prima  facie  showing  is  aptly  stated  in  Alex- 
ander V.  Alexander,  71  Ala.  297,  298.  See, 
also,  Naugher  t.  Sparks,  lia  Ala.  672,  18 
South.  45,  and  Williamson  y.  Mayer,  117  Ala. 
253,  23  South.  3. 

In  the  opinion  of  the  writer,  this  court 
should  have  reviewed  the  decree  appealed 
from  with  reference  to  Its  support  in  the 
proof,  and  this,  notwithstanding  the  ruling 
below  excluding  from  consideration  the  dis- 
cussed testimony  of  the  complainant,  all  set 
forth  In  the  record.  Code  1896,  i  8826 ;  Oode 
1907,  I  5955 ;  Shows  v.  Folmar,  183  Ala.  599, 
32  South.  495 ;  Chaflin  v.  Muscogee  Ck>.,  127 
Ala.  376,  883,  80  South.  666.  The  reversal 
and  remandment  seems  to  be  an  innovation. 
In  my  opinion  the  decree  should  be  affirmed, 
since,  without  the  testimony  of  the  complain- 
ant in  support  of  Ills  allegation  of  forgery 
in  the  production  of  the  purported  convey- 
ance, the  bill  is  without  sustaining  proof. 

SIMPSON,  J.  I  concur  with  Justice  Mc- 
GLELIiAN,  in  dissenting  from  the  opinion  of 
the  majority.  There  cannot  be  any  doubt  of 
the  proposition  that  a  deed  from  one  per- 
son to  another  is  a  transaction  between  them. 
The  statute  does  not  prohibit  the  interested 
party  only  from  testifying  that  there  was  a 
transaction  between  them,  but  from  testify- 
ing "as  to  any  transaction,"  or,  as  our  court 
has  interpreted  It,  "in  relation  to  any  trans- 
action." Whether  his  testimony  be  to  uphold 
the  transaction,  or  to  strike  It  down,  it  is 
testimony  as  to,  or  in  relation  to,  a  transac- 
tion. I  therefore  think  the  witness  was  in- 
competent to  testify. 


068  Ala.  200) 

LIOHT  T.  HENDERSON. 

(Supreme  Court  of  Alabama.     Jan.  19,  1909.) 

1.  Pleading  (|  144*)— Sbt-Off— Sttitioienot 
OF  Alleoatiok— Indebtedness. 

Pleas  of  set-off,  alleging  that  defendant  dur- 
ing certain  months  delivered  to  plalntifT  certain 
goods  of  specified  value,  that  plaintiff  bad  negli- 
gently permitted  cattle  to  run  in  defendant's  com 
and  cotton,  damaging  it  to  a  stated  amount,  and 
that  plaintiff  rented  defendant  a  farm  for  a  cer- 
tain sum  for  which  defendant  executed  the  note 
In  suit,  and  plaintiff  failed  to  give  possession,  to 
defendant's  damage  in  a  certain  amount,  were 
insufficient,  because  they  averred  no  present  in- 
debtedness from  plaintiff  to  defendant  for  the 
goods  delivered  or  for  damages  for  failure  to 
give  possession  of  the  farm,  and  did  not  aver 


that  the  property  delivered  to  plaintiff  was  de- 
fendant's proper^. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  %  293;   Dec  Dig.  i  144.*] 

2.  Plkadino  (t  8*)  —  Actions  —  Defenses  — 
Faildbb  or  Considebation  —  Sufficienct 
or  Plea. 

A  plea  of  failure  of  consideration  In  an  ac- 
tion on  a  note,  which  fails  to  set  out  the  facta 
constituting  the  failure,  is  bad  on  demurrer. 

[E2d.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  I  14;   Dec  Dig.  {  8.*] 

Appeal  from  Circuit  Court,  Lowndes  Coun- 
ty;  J.  C.  Richardson,  Judge. 

Action  by  J.  M.  Light  against  Frank  Heo- 
derson.  Judgment  for  defendant,  and  plain- 
tiff  appeals.    Reversed  and  remanded. 

The  following  pleas  were  filed  to  the  com- 
plaint: "(2)  That,  to  wit,  during  the  month 
of  November,  1907,  defendant  turned  over 
and  delivered  to  plaintUI  1,006  pounds  of 
lint  cotton,  of  the  value  of  $125,  and  two 
hoes,  of  the  value  of  $1.60,  and  four  plows, 
of  the  value  of  $16,  and  2,000  pounds  cottcHi 
seed,  of  the  value  of  $20,  and  60  bushels  of 
com,  of  the  value  of  $40,  and  that  to  wit, 
during  the  months  of  November  and  Decem- 
ber, 1907,  the  plaintiff  negligently  permitted 
a  horse  and  four  head  of  cattle  to  run  at 
large  on  defendant's  crop  of  com  and  cotton, 
whereby  said  crop  of  com  and  cotton  was 
by  said  cattle  trampled  upon,  knocked  out  of 
the  open  bolls,  and  devoured,  to  the  defend- 
ant's damage  in  a  large  sum,  to  wit,  the  sum 
of  $50,  all  of  which  defendant  offers  to  set 
off  against  plalntUTs  claim  and  asks  Judg- 
ment for  overplus.  (3)  That  before  the 
bringing  of  this  suit  and  during  the  fall  of 
1907,  the  defendant  turned  over  and  deliver- 
ed at  the  request  of  the  plaintiff  the  Items 
with  the  value  as  set  out  In  plea  2  (all  of 
which  is  set  out  In  plea  2),  and  that  plaintiff 
permitted  Imowlngly  four  head  of  cattle  to 
trample,  waste,  and  devour  2,0(X)  pounds  of 
cotton  unpicked,  belonging  to  the  defendant, 
of  the  value  of  $50,  to  the  damage  of  de- 
fendant in  that  amount,  all  of  which  defend- 
ant offers  to  set  off  against  plalntUTs  claim 
and  asks  Judgment  for  the  excess.  (4)  That 
the  consideration  to  which  said  note,  the 
foundation  of  this  suit,  was  given,  has  fail- 
ed." "(7)  That  he  rented  to  defendant  a 
farm  and  dwelling  house  of  plaintiff,  known 
as  'Swanson  Lighthouse,'  for  the  year  1907, 
at  and  for  the  sum  of  $125,  and  agreed  to 
put  defendant  in  immediate  possession,  for 
which  rental  and  agreement  on  the  part  of 
the  plaintiff,  the  defendant  executed  the  note 
sued  on;  and  defendant  avers  that  plalntUf 
failed  and  refused  to  put. defendant  in  pos- 
session of  said  dwelling  house,  to  defendant's 
great  damage.  In  this:  That  defendant  was 
deprived  of  the  use  thereof  during  the  whole 
of  said  rental  term,  to  his  great  damage  In 
the  sum  of  $25,  which  defendant  offers  to  re- 
coup against  plaintiff's  demand.  And  de- 
fendant further  avers  that  he  delivered  to 
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plaintiff  at  his  request  (here  follows  a  list 
of  the  Items,  with  their  value,  as  set  out  In 
plea  2),  all  of  which  defendant  offers  to  set 
off  against  plaintiff's  demand  and  claims 
Judgment  for  the  orerflow." 

Demurrers  were  interposed  to  plea  2  as 
follows:  "It  does  not  appear  from  the  al- 
l^ations  of  said  plea  that  the  property  al- 
leged therein  to  have  been  turned  over  to 
plaintiff  was  to  be  applied  to  the  payment  of 
the  note  the  foundation  of  this  suit  (2)  For 
aught  that  apijears  in  said  idea  the  property 
alleged  to  have  been  turned  over  to  the  plain- 
tiff was  iQ  satisfaction  of  other  claim.s  than 
the  one  sued  oiL  (3)  Said  plea  seeks  to  have 
set  off  against  the  demand  sued  on  damages 
which  are  shown  to  be  unliquidated.  (4)  It 
does  not  appear  from  the  allegations  of  said 
plea  that  plaintiff  is  indebted  to  the  defend- 
ant for  the  property  allied  therein  to  have 
been  turned  over  to  plaintiff  by  the  defend 
ant"  These  grounds  of  demorreri  v«re  al- 
80  interposed  to  plea  3.  Demurrer  was  In- 
terposed to  plea  4  because  it  does  not  appear 
from  the  allegation  of  said  plea  wherein  the 
consideration  of  said  note  failed.  The  same 
grounds  of  demurrer  were  interposed  to  plea 
7  as  those  assigned  to  plea  2,  with  the  ad- 
ditional ground  that  said  plea  neither  ad- 
mits nor  denies  the  allegation  of  the  com- 
plaint, all  of  which  demurrers  were  over- 
ruled. 

W.  P.  McGaugh,  Brans  Hinson,  and  J.  R. 
Bell,  for  appellant.  R.  L.  Goldsmith  and  H. 
B.  Golson,  for  appellee. 

ANDERSON,  J.  The  rule  of  common 
law  was  that  a  plea  of  set-off  must  disclose 
a  state  of  facts  such  as  would  entitle  the 
party  pleading  to  an  action,  if  he  were  su- 
ing as  plaintiff.  Crawford  v.  Slmonton,  7 
Port.  110.  It  must  have  contained  the  sub- 
stance at  least  of  a  declaration.  Waterman 
on  Set-Off,  698.  The  certainty  and  formality 
requisite  in  a  declaration  was  not  necessary, 
but  the  debt  or  demand  must  have  been  de- 
scribed by  amount,  the  time  of  its  making, 
its  character,  and  the  facts  fixing  the  lia- 
bility therefor  on  the  plaintiff.  Sledge  v. 
Swift,  53  Ala.  110.  While  our  statute  en- 
larges the  subject  of  set-off,  it  does  not  re- 
lieve the  defendant  from  setting  up  In  his 
plea  an  indebtedness  from  the  plaintiff  to 
him.     Code  1907,  p.  1202,  form  37. 

Pleas  2,  3,  and  7,  while  seeking  a  set-off 
for  the  value  of  certain  personal  property  to 
the  plaintiff,  aver  no  indebtedness  for  same. 
It  may  have  been  paid  for  when  delivered, 
or  at  some  subsequent  time.  Moreover,  the 
pleas  do  not  aver  that  the  property  turned 
over  to  the  plaintiff  was  the  defendant's 
property.  It  may  have  been  the  plaintiff's 
own  property  that  was  delivered.  The  trial 
court  erred  in  not  sustaining  the  plaintiff's 
demurrer  to  pleas  2,  8,  and  7. 


A  plea  of  failure  of  consideration,  which 
falls  to  set  out  the  facts  constituting  the 
failure.  Is  bad  on  demurrer.  Meyer  v.  Bloch, 
139  Ala.  174,  35  South.  705,  and  cases  cited. 
The  fourth  plea  W{i8  subject  to  the  demurrer 
interposed. 

The  Judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  Is  remanded. 

Reversed  and  remanded. 


DOWDELL,     SIMPSON, 
LAN,  JJ.,  concur. 


and    McCLEL- 


(15S  Ala.  S29) 
HARPER  et  al.  ▼.   RAISIN  FERTILIZER 
OO.  et  al. 

(Supreme  Court  of  Alabama.    July  3,  1903.    On 
Rehearing,  Jan.  14,  1009.) 

1.  Appkai.  and  Ebbob  (i  1033*)  —  Raviiw  — 
Favobable  Rulinos. 

On  defendant's  appeal  from  a  decree  refus- 
ing to  dismiss  the  bill  on  sustaining  a  demurrer 
thereto,  the  Supreme  Court  will  not  consider  the 
chancellor's  opinion  as  to  the  various  grounds 
of  demurrer,  some  of  which  he  considered  well 
taken  and  others  not,  since  his  ruling  sustaining 
the  demurrer  was  favorable  to  defendants. 

[EJd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  (  4053;   Dec.  Dig.  {  1033.*J 

2.  Appeai.  and  Ebbob  (J  870*)— Review. 

On  defendants'  appeal  from  a  decree  sus- 
taining a  demurrer  to  the  bill,  bat  refusing  to 
dismiss  the  hill  or  strilce  an  amendment,  the 
Supreme  Court  can  consider  only  the  motions  to 
dismiss  the  bill  as  amended  and  to  strike  the 
amendment :  there  having  been  no  decree  on  the 
motion  to  dismiss  the  original  bill  before  the 
filing  of  the  amendment 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  f  870.»] 

3.  Appeai,  and  Erbob  (J  870*)— Review— Mo- 
tion TO  Stbikb  Amendment. 

The  chancellor's  refusal  to  strike  an  amend- 
ment to  the  bill  can  be  reviewed  on  defendant's 
appeal  from  the  final  decree. 

[Bd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §  3306 ;   Dec.  Dig.  i  870.*] 

4.  Bqurrr  (§  275*)— Pleading— Amendment. 

Generally,  if  the  record  shows  that  com- 
plainants were  not  entitled  to  relief  on  the  orig- 
inal bill,  subsequent  occurrences  set  up  by  snp- 
plemental  bill  or  amendment  will  not  cure  the 
defect 

[Bd.  Note.— For  other  cases,  see  Equity,  Dec 
Dig.  S  275.»] 

6.  Fbaudulent  Conveyances  (S  54*)— Sdits 

TO  Avoid — Issues. 

In  a  suit  to  set  aside  a  conveyance  as  fraud- 
ulent the  primary  issue  Is  the  existence  of  the 
debt,  for  the  payment  of  which,  except  for  the 
conveyance,  the  property  transferred  could  bo 
made  liable. 

[Bd.  Note. — For  other  cases,  see  Frandulent 
Conveyances,  Cent  Dig.  {t  128-137 ;  Dec.  Dig. 
f  54.*] 

6.  FBAUDtruiNT  Conveyances  (j  242*)— Suits 
TO  Avoid — Defenses. 

A  mere  creditor  cannot  defend  a  suit  to 
avoid  a  conveyance  as  fraudulent  on  the  ground 
of  limitations ;  but  one  who  has  acquired  an  in- 
terest in  the  property  by  deed  or  mortgage  from 
the  original  owner  can,  to  protect  the  property. 
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make  any  plea  which  the  original  owner  himgelt 
could  have  made. 

[£}d.  Note. — For  other  case8,  see  Fraadiileot 
Conveyances,   Cent.   Dig.  {  689;    Dec.   Dig.   { 

7.  JuDOME^T  ({  739*>— Conclusiveness. 

A  judgment  in  a  foreclosure  suit,  rendered 
after  filing  of  a  bill  by  the  creditor  to  avoid  a 
conveyance  of  other  land  as  fraudulent,  does  not 
preclude  the  defense  to  the  bill  that  the  del>t  was 
barred  by  limitations  when  the  bill  was  filed. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  {  1267;   Dec.  Dig.  {  739.»] 

8.  Limitation  of  Actions  (J  167*)— Effect  of 
Bar— Bab  of  Debt  as  Affectinq  Secubitt. 

Mortgage  foreclosure  proceedings  could  be 
maintained,  though  the  debt  was  barred  by  lim- 
itations. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  {  652 ;   Dec.  Dig.  {  1«7.»1 

On  Rehearing, 

9.  JuDoiocNT  (I  270*)— When  Effective— Fil- 
ing. 

A  decree  signed  in  vacation  does  not  become 
effective  until  filed. 

[EM.  Note. — For  other  cases,  see  Jadgment, 
Cent  Dig.  f  502;    Dec  Dig.  S  270.*] 

10.  Fraudulent  Conveyances  (t  213»)— Bab- 
bed  Debt. 

A  conveyance  is  not  fraudulent  as  to  a 
creditor  whose  debt  is  barred  by  limitations. 

[EM.  Note.— For  other  cases,  tee  Fraudulent 
Conveyances,  Cent  Dig.  |  635;    Dec   Dig.   > 

Appeal  from  Chancery  Court,  Coffee  Coun- 
ty;  W.  L.  Parks,  Chancellor. 

BUI  by  the  Raisin  Fertilizer  Company  and 
others  against  R.  Harper  and  another. 
From  the  decree,  defendants  appeal.  Re- 
versed and  rendered. 

H.  L.  Martin,  for  appellants.  J.  F.  San- 
ders and  M.  SolUe,  for  appellees. 

SIMPSON,  J.  The  bUl  In  this  case  was 
filed  by  the  appellees,  J.  B.  Harper  and  the 
Raisin  Fertilizer  Company,  against  the  ap- 
pellants, R.  Harper  and  R.  P.  Harper.  J. 
B.  Harper  having  died,  the  case  was  revived 
In  the  name  of  bis  representatives;  and  the 
bill  was  subsequently  amended  so  as  to 
substitute  the  widow,  who  is  also  executrix. 
In  place  of  R.  F.  Harper,  deceased.  The 
bill  is  based  upon  a  debt  due  by  R.  Harper 
to  J.  B.  Harper,  secured  by  a  mortgage, 
which  said  debt  and  mortgage  had  been,  by 
said  J.  B.  Harper,  transferred  and  assigned 
to  said  Raisin  Fertilizer  Company,  to  be 
held  by  It  as  collateral  security  for  a  debt 
due  by  sold  J.  B.  Harper  to  It  It  Is  alleg- 
ed that  the  mortgage  debt  is  largely  great- 
er than  the  value  of  the  property  mortgaged, 
and  the  bill  alleges  that  certain  other  prop- 
erties have  been  fraudulently  conveyed  by 
said  R.  Harper,  and  seeks  to  have  the  con- 
veyances set  aside,  etc.  While  there  were 
several  decrees  and  orders  during  the  prog- 
ress of  the  case,  the  appeal  Is  from  the  final 
decree  rendered  June  1,  1907. 

The  agreement  to  submit  shows  that  all 
previous  decrees  are  set  aside;  also  that  the 


motion  to  dismiss  the  bill  as  amended,  the 
demurrer  to  the  bill  as  amended,  and  the 
motion  to  dismiss,  filed  February  8,  1907. 
are  withdrawn;  and  the  cause  was  to  be 
submitted  on  demurrer  to  the  bill  as  amend- 
ed, filed  September  21,  1906,  the  motion  to 
dismiss  the  bill  as  amended,  filed  the  same 
day,  the  motion  to  strike  part  of  the  bill,  ad- 
ditional demurrers  filed  October  22,  1906, 
motion  to  dismiss  bill  as  amended,  filed  Oc- 
tober 22,  1906,  motion  to  strike  amendment 
to  bill,  and  motion  to  dismiss  bill  for  want 
of  equity,  filed  September  21,  1906.  The  rec- 
ord does  not  show  any  note_  of  submission, 
and  the  decree  of  the  chancellor  states  that 
"this  case  Is  submitted  on  written  agree- 
ment. In  vacation,  on  demurrers  to  the  bill 
as  amended."  The  decree  sustains  the  de- 
murrer, and  then,  reciting  the  submission  on 
"motion  to  dismiss  the  bill  as  amended,  and 
motion  to  strike,"  overrules  both.  It  is  evi- 
dent, from  this  recital,  first,  that,  the  de- 
murrer being  sustained,  the  appellant  can- 
not call  upon  this  court  to  consider  any 
matters  In  the  chancellor's  opinion  as  t» 
the  various  grounds  of  demurrer,  some  of 
which  he  considered  well  taken  and  others 
not,  the  decree  being  In  favor  of  the  appel- 
lant sustaining  his  demurrer  (Coleman  ▼. 
Butt,  130  Ala.  266,  30  South.  364,  and  cases 
cited);  second,  that,  there  being  no  decree 
on  the  motion  to  dismiss  the  original  bill. 
before  the  filing  of  the  amendment,  we  can 
consider  only  the  motion  to  dismiss  the  bill 
as  amended,  and  the  overruling  of  the  mo- 
tion to  strike  the  amendment  The  ruling 
of  the  court  on  the  motion  to  strike  may  be 
reviewed  on  appeal  from  the  final  decree. 
Hood  et  al.  v.  Southern  Railway,  133  Ala. 
374.  377,  31  South.  937. 

The  bill  as  amended  shows  that  the  debt 
which  Is  claimed  to  be  dne  to  the  complain- 
ant was  due  on  the  1st  day  of  April,  18S9, 
the  conveyance  sought  to  be  attacked  was 
made  May  1,  1902,  and  the  original  bill  In 
this  ease  was  filed  September  9,  1902;  so 
that  the  debt  was  barred  by  llmitatlona 
when  the '  conveyance  was  made  and  when 
the  bill  was  filed,  and  the  amendment  filed 
December  8,  1905,  shows  that  since  the  fil- 
ing of  the  bill,  to  wit  on  Septembw  9,  1903. 
a  decree  of  foreclosure  on  the  original  mort- 
gage was  rendered  by  the  chancery  court 
that  the  property  was  sold,  and  after  said 
sale  and  the  application  of  the  proceeds  a 
personal  judgment  was  rendered  against  the 
mortgagor  for  a  balance  of  $2,089.  It  also 
shows  that  the  conveyances  complained  of 
were  made  May  1,  1902,  and  subsequent 
thereto,  and  that  the  bill  for  foreclosure  was 
pending  at  that  time.  The  bill  was  without 
equity  os  originally  filed,  by  reason  of  the 
debt  being  barred.  Battle  v.  Held,  68  Ala. 
153.  At  that  time  It  was  incapable  of 
amendment,  so  as  to  give  It  equity.  So  the 
question  arises,  can  the  subsequent  facts  set 
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fortb  In  the  amendment  impart  validity 
to  it? 

It  is  a  general  prlncipie  of  law  "that,  If 
the  record  shows  that  the  complainants 
were  not  entitled  to  relief  upon  the  original 
bill,  matter  which  subsequently  occurred, 
and  which  is  averred  by  way  of  supplemen- 
tal bill  (or  amendment),  does  not  cure  the 
defect."  Land  and  Wife  v.  Cowan  et  al.,  19 
Ala.  297,  298;  Hill  v.  Hill,  10  Ala.  527; 
Planters'  &  Merchants'  M.  Ins.  Co.  v.  Selma 
Savings  Bank,  63  Ala.  585,  595;  Scheerer 
et  al.  T.  Agee,  113  Ala.  383,  21  South.  81. 
This  court  has  said  that  "the  theory  on 
which  such  a  bUl  proceeds  Is  that  the  fraud- 
ulent donee  is  to  be  taken  and  deemed  as  an 
executor  de  son  tort  This  being  the  capac- 
ity in  which  he  Is  sued,  he  can  prefer  any 
defense  to  the  debt,  with  which  he  is  sought 
to  be  charged,  that  the  decedent  in  his  life, 
or  a  rightful  representative,  could  prefer." 
Halfman's  Bz'r  v.  Ellison,  51  Ala.  544,  554; 
Houston  T.  Blackman,  66  Ala.  561,  41  Am. 
Rep.  756.  In  another  case,  In  which  a  cred- 
itors' bill  was  filed  attacking  conveyances 
made  by  a  decedent,  this  court  said:  "We 
do  not  consider  the  question  whether  the 
statute  of  limitations  would  protect  the  title 
of  the  fraudulent  grantee.  •  •  •  We  know 
of  no  principle  or  authority  upon  which  the 
position  can  be  maintained  that  a  debtor  is 
denied  the  privilege  of  pleading  the  statute 
of  limitation  against  the  debt  because  he 
bas  made  a  fraudulent  conveyance  and  suc- 
cessfully concealed  it.  •  •  •  The  statute 
is  pleaded  by  the  administrator,  and  we  can 
perceive  no  reason  why  he  should  not  as 
well  defend  in  the  chancery  court,  upon  the 
ground  that  the  claim  is  barred  by  the  stat- 
ute, as  If  he  had  been  sned  at  law."  Reed's 
Adm'r  v.  Minell  &  Co.,  30  Ala.  65.  This 
court  has  also  said:  "If,  upon  the  face  of 
the  bill,  it  is  apparent  the  claim  or  demand 
of  the  complainant  is  barred  by  lapse  of 
time,  or  by  the  statute  of  limitations,  the 
defense  Is  available  in  a  court  of  equity, 
on  demurrer,  as  well  as  by  plea  or  answer." 
Battle  V.  Reld,  68  Ala.  153;  Lovelace  v. 
Hutchinson,  106  Ala.  417,  424,  17  South.  623. 
•TThe  grantee  •  •  •  may  plead  any  de- 
(euse,  not  merely  personal,  which  the  gran- 
tor or  debtor  could  have  made  against  it" 
Deposit  Bank  of  F.  v.  Caffee  et  al.,  135  Ala. 
211,  33  South.  152.  "The  fact  of  primary  Im- 
portance In  such  a  proceeding  •  •  ♦  Is 
the  existence  of  a  debt,  for  the  payment  of 
which,  except  for  the  conveyance,  the  prop- 
erty transferred  could  be  made  liable." 
Yeend,  Adm'r,  v.  Weeks  et  al.,  101  Ala.  331, 
339,  16  South.  165,  53  Am.  St  Rep.  50. 

It  is  true  that  our  court  has  held,  in  sev- 
eral cases  of  creditors'  bills,  that  the  stat- 
ute of  limitations  to  the  original  cause  of 
action  was  not  pleadable;  but  the  ground 
upon  which  such  decisions  were  rendered 
was  that  in  each  case  the  effort  was,  not 
merely  to  set  aside  a  deed  claimed  to  be 
fraudulent  but  to  enforce  a  trust  in  the 


land,  by  reason  of  the  money  of  the  debtor 
having  been  Invested  In  the  land  or  other- 
wise, and  the  court  very  properly  said  that 
the  enforcement  of  the  trust  did  not  depend 
upon  the  question  of  limitations  as  to  the 
original  debt.  Stoutz,  Adm'r,  v.  Huger  et 
al.,  107  Ala.  248,  253,  18  South.  126;  Guyton 
et  al.  V.  Terrell,  132  Ala.  67,  74,  31  South. 
83;  N.  W.  Land  Ass'n  v.  Grady,  137  Ala. 
219,  224,  33  South.  874.  These  decisions  do 
not  Impinge  upon  the  general  doctrine  that 
the  grantee,  in  a  conveyance  claimed  to  be 
fraudulent  can  make  the  defense  of  the 
statute  of  limitations  as  to  the  original  debt 
and  so  long  as  he  Is  insisting  on  that  de- 
fense the  bill  Is  without  equity  as  to  him. 
Davis  V.  Davis,  20  Or.  78,  84,  85,  25  Pac.  140. 
In  the  case  of  Emory  v.  Keighan,  94  111.  543, 
the  action  was  ejectment,  the  title  being 
based  on  a  purchase  at  a  mortgage  sale,  and 
the  question  of  the  statute  of  limitation  was 
attempted  to  be  raised  by  a  surety  on  the 
note,  said  note  not  being  barred  against  the 
principal  by  reason  of  his  absence  from  the 
state;  and  the  court  held  that  the  bar  as 
against  the  surety  on  the  note  did  not  in- 
validate the  sale  under  the'law  of  that  state, 
by  which  the  bar  of  the  note  also  bars  the 
foreclosure  of  the  mortgage.  That  decision 
was,  of  course,  correct  as  the  foreclosure 
of  the  mortgage  did  not  affect  the  liability 
of  the  surety  on  the  note.  The  case  of  Cart- 
wright  V.  Cartwright  68  111.  App.  74,  is  bas- 
ed entirely  on  the  last-cited  case,  and  on 
Lee  V.  Mound  StaUon,  118  111.  312,  8  N.  B. 
759,  and  Shields  v.  Shlff,  124  D.  8.  351,  S 
Sup.  Ct  510,  31  L.  Ed.  445,  neither  of  which 
touches  the  question  at  all.  While  a  mere 
creditor  cannot  raise  the  defense  of  the  stat- 
ute of  limitations,  yet  the  party  who  has  ac- 
quired an  interest  In  the  property  by  deed 
or  mortgage  from  the  original  owner  is  plac- 
ed in  the  shoes  of  the  grantor,  and  author- 
ized, "for  the  purpose  of  protecting  the  prop- 
erty, to  make  any  plea  which  be  himself 
could  have  made."  Ward  v.  Waterman,  85 
Cal.  400,  507,  24  Pac.  930;  Hill  v.  Hllllard 
&  Co.,  103  N.  C.  34,  38,  9  S.  E.  639. 

We  are  unable  to  agree  with  the  chancel- 
lor to  the  effect  that  the  statute  of  limita- 
tions is  not  applicable,  because  the  Judg- 
ment rendered  in  the  foreclosure  suit  "is  con- 
clusive of  the  fact  that  at  the  time  of  the 
filing  of  the  original  bill  in  this  case  the 
debt  was  not  barred  by  the  statute  of  limi- 
tations." "A  Judgment  against  a  grantor  in 
an  alleged  fraudulent  conveyance  »  •  • 
Is  not  evidence  that  the  debt  existed  at  any 
time  anterior  thereto."  Yeend,  Adm'r,  ▼. 
Weeks  et  al.,  104  Ala.  332.  340,  16  South.  165, 
53  Am.  St  Rep.  50;  Lawson  v.  Alabama 
Warehouse  Co.,  73  Ala.  289,  293.  The  fore- 
closure proceedings  could  be  maintained, 
notwithstanding  the  debt  was  barred  by  the 
statute  of  limitations  (Ohmer  v.  Boyer,  89 
Ala.  274,  7  South.  663),  and  the  Judgment 
over  is  rendered  on  motion,  without  any 
notice  to  the  defendant  other  than  the  fll- 
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tag  of  the  bill.  Wells,  Adm'r,  ▼.  Am.  Mort. 
Co..  123  Ala.  413.  26  Soutb.  301. 

It  Is  unnecessary  for  the  court  to  consider 
whether  such  a  Judgment  could  In  any  event 
take  from  the  grantee  the  right  which  he 
had  to  defend  his  property  by  pleading  the 
statute  of  limitations.  It  Is  sufficient  to 
soy  that  such  a  judgment,  rendered  after 
the  Institution  of  the  creditors'  bill,  could 
not  Impart  to  the  original  bill  equity  which 
It  did  not  have  at  the  time  It  was  filed. 
The  amendment  should  have  been  stricken 
from  the  bill,  and  the  bill  dismissed. 

The  decree  of  the  chancellor  Is  rerersed, 
and  a  decree  will  be  here  rendered  dismiss- 
ing the  bill. 

Reversed  and  rendered. 

TYSON,  C.  J.,  and  HARAI/SON,  DOW- 
DELL,  AJn>ERSON,  and  DENSON.  JJ.,  con- 
cur. 

On  Rehearing. 

SIMPSON,  J.  While  the  record  shows 
that  the  decree  was  signed  in  vacation.  June 
1,  1907,  and  was  not  filed  until  July  6, 
1907,  the  decree  did  not  become  effective 
until  said  latter  date.  Hudson  v.  Hudson, 
20  Ala.  3C4,  66  Am.  Dec.  200.  In  this  case 
it  was  held  that  a  paper  purporting  to  be 
a  decree  of  the  orphans'  court,  signed  by 
the  Judge,  and  found  among  the  papers,  but 
not  recorded,  was  not  a  decree  of  the  court. 

When  a  decree  Is  rendered  ta  vacation, 
as  In  the  case  now  under  consideration,  the 
mere  signing  of  It  cannot  make  It  effective, 
as  It  Is  still  In  the  breast  of  the  court,  to 
alter  or  destroy,  until  it  is  filed  in  court; 
consequently  the  appeal  on  Angnst  3d  was 
in  time. 

It  Is  not  necessary  to  decide  whether  the 
defense  of  the  statute  of  limitations  can  be 
raised  by  motion  to  dismiss  the  bill.  This 
is  not  the  ciase  of  a  bill  to  enforce  the  col- 
lection of  a  debt,  to  which  the  defense  of 
the  statute  of  limitations  Is  Interposed,  but 
the  bill  Is  by  a  creditor,  to  set  aside  a  con- 
veyance claimed  to  be  fraudulent,  and  if. 
at  the  time  the  conveyance  was  made,  the 
statute  had  barred  the  debt,  so  that  the 
debtor  was  at  liberty  to  disregard  the  debt 
and  convey  the  property,  the  conveyance 
was  not  fraudulent.  Hence  a  bill  seeking  to 
set  It  aside  Is  without  equity. 

The  motion  for  rehearing  Is  denied. 

TYSON,  C.  J.,  and  HARALSON,  DOW- 
DEm  ANDERSON,  and  DENSON,  JJ.,  con- 
cur. 

(ICS  Ala.  41) 

FORBUS  V.  ST.1TB. 

(Supreme  Court  of  Alabama.    Feb.  4,  1909.) 

1.  ConRTS  (J  77*)— Terms— Adjoubnment. 

At  common  law  the  failure  of  the  judge  to 
appear  on  the  day  fixed  by  law  foE  the  opening 


of  a  term  of  court  results  In  the  lapse  of  the 
term. 

[Ed.  Note.— For  other  cases,  ae«  Court*,  Cent. 
Dig.  !  204;    Dec  Dig.  i  77.»] 

2.  Courts  (|  77*)— Terms— Adjodbnment. 

Code  1896,  §  922,  providing  that,  when  any 
judge  fails  to  attend,  tne  court  stands  adjourn- 
ed from  day  to  day  until  S  o'clock  in  the  aft- 
ernoon of  the  thiia  day,  wlien  it  is  adjourned 
to  the  next  term,  if  applicable  to  the  county 
court  of  a  county,  operates,  on  the  failure  of 
the  judge  thereof  to  attend,  to  adjourn  the  court 
for  the  term  on  the  third  day. 

[Eld.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  §  264;    Dec  Dig.  {  77.»] 

S.  Courts  (i  76*)— Tkbms— Recess. 

A  court  having  regular  terms,  with  power 
to  take  a  recess  from  time  to  time  during  any 
term,  cannot  take  a  recess,  unless  it  is  organis- 
ed at  a  fixed  term. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  I  250;    Dec  Dig.  i  76.*] 

4.  Courts  (S  77*)— I^bm  o»  Coubt— Adjoubh* 

MERT. 

Loc.  Acts  189^-99,  p.  176,  as  amended  by 
Acts  1900-^1,  p.  2085,  establishes  a  court  with 
regular  terms,  one  term  on  the.  first  Monday  in 
September,  continuing  until  the  last  Saturday 
in  January,  and  provides  that  grand  juries  shall 
be  summoned  to  attend  the  court  on,  the  second 
Monday  in  December.  The  court  attempted  to 
organize  on  Septeml>er  17th,  though  the  first 
Monday  in  September  came  on  the  3d,  and  the 
grand  jury  was  organized  In  Decemi)er  follow- 
ing. Held,  that  the  delay  in  the  organization 
of  the  court  for  the  September  term  operated  t» 
adjourn  the  court  for  the  term,  and  the  grand 
jury  was  an  unautliorized  body,  and  an  indict- 
ment returned  by  it  was  void. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  I  264;    Dec  Dig.  |  77.*] 

Appeal  from  Clay  County  Court;  W.  3. 
Pearce,  Judge. 

Ed  Forbus  was  convicted  of  crime,  and  he 
appeals.    Reversed,  and  accused  discharged. 

Whatley  &  Cornellua,  for  appellant  Alex- 
ander M.  Garber,  Atty.  Oen.,  for  the  State. 

SIMPSON,  J.  The  appellant  was  convicted 
of  the  offense  of  shooting  along  or  across  a 
public  road.  It  is  taslsted  that  the  organiza- 
tion of  the  court  at  which  the  Indictment  wa» 
fonnd,  and  the  organization  of  the  grand  jury 
which  found  It,  are  void,  and  that  the  in- 
dictment is  therefore  void.  This  point  was 
raised  In  the  court  below  by  motion  to  quash 
the  Indictment,  by  demurrer  to  the  same,  and 
by  objection  to  being  placed  upon  trial  on 
said  Indictment 

The  county  court  of  Clay  county  was  e«- 
tabllshed  by  act  approved  December  13,  1898^ 
(Loc  Acts  1898-09,  p.  176).  Section  6  of 
said  act  provides  that  the  regular  terms  of 
said  court  shall  begin  "on  the  first  Monday  In 
March,  In  each  year,  and  continuing  till  the- 
last  Saturday  ta  July,  and  on  the  first  Mon- 
day In  September,  ta  each  year,  and  conttau- 
Ing  until  the  last  Saturday  ta  January"; 
also  that  "said  court  may  take  a  recess  fron> 
time  to  time,  during  the  terms  thereof,  when 
the  business  will  permit"  (page  178).  Section 
11  as  amended  by  the  act  of  March  2,  1901 
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(Acts  1900-01,  p.  2085),  provides  that  "there 
shall  be  two  Jury  terms  In  said  court  in  each 
year,  •  •  •  one  to  commence  on  the  sec- 
ond Monday  In  January,  and  one  on  the  sec- 
ond Monday  in  July,  and  may  continue  tUl 
the  business  of  the  court,  on  the  Jury  docket, 
shall  have  been  disposed  of,  and  that  grand 
and  petit  Juries  for  the  trial  of  causes  in 
said  court  shall  be  drawn  by  the  Judge  and 
clerk  of  said  court,"  eta,  "provided  that 
grand  Juries  shall  be  summoned  to  attend 
said  court  on  the  second  Monday  in  June  and 
December  in  each  year,  when  they  shall  be 
organized  and  Impaneled,  and  may  continue," 
.tte.  It  appears  from  the  record  that  the 
court  was  organised,  or  attempted  to  be  or- 
ganized, <»i  September  17,  1906  (the  first 
Monday  in  Septeml)er  being  the  Sd),  and  that 
the  grand  Jury  was  organized  In  December, 
190& 

At  common  law.  If  the  Judge  falls  to  ap- 
pear on  the  date  fixed  by  law  for  the  opening 
of  the  term.  It  results  In  a  lapse  of  the  term. 
11  Cyc  736;  21  Bncy.  PI.  &  Pr.  637;  People 
V.  Bradwell,  2  Cow.  (N.  T.)  445;  People  ▼. 
Sanchess,  24  Cal.  17;  Loesnltz  v.  Seellinger, 
127  Ind.  422,  427,  25  N.  B.  1037,  26  N.  E. 
887;  In  re  TerrUl,  52  Kan.  29,  34  Pac.  467, 
39  Am.  St  Rep.  327.  Our  statute— section 
922,  Code  of  1896;  section  3260,  Code  of 
1907 — was  evidently  passed  for  the  purpose 
of  relieving  the  strictness  of  the  common 
law ;  but,  even  if  that  section  applies  to  the 
county  court  of  Clay  county,  that  court  would 
have  stood  adjourned  for  the  term  on  the 
third  day.  Norwood  ▼.  L.  ft  N.  R.  R.  Co.,  149 
Ala.  151,  42  South.  688. 

The  court  could  not  take  a  recess  until 
after  it  was  organized.  The  act  provides  that 
said  grand  Juries  shall  be  "summoned  to  at- 
tend the  court"  It  is  difficult  to  see  how 
they  could  attend  the  court  when  there  was 
no  court  In  session,  and  no  authority  is  giv- 
en by  the  act  to  the  Judge  to  organize  the 
grand  Jury  in  vacation,  unless  the  latter 
danse  of  the  same  section  be  construed  to 
authorize  the  Judge  in  vacation  to  organize 
the  grand  Jury  only  for  the  consideration  of 
the  special  offenses  therein  specified. 

The  grand  Jury  which  found  this  Indict- 
moBt  having  been  organized  without  author- 
ity of  law,  was  void,  and  the  indictment  void. 

The  Judgment  of  the  court  is  reversed,  and 
the  appellant  will  be  discharged. 

TTSON,  O.  J.,  and  DENSON  and  MAY- 
FIELD,  JJ.,  concur. 

on  Ala.  ist) 

TALLASSEE  FALLS  MFG.  CO.  v.  MOORB. 

(Supreme  Court  of  Alabama.     Nov.  19,  1908. 

Rehearing  Denied  Jan.  14,  1909.) 

1.  Mastkb  and  Sebvant  (§  258*)— Injuries 
TO  Sebvaht  — Actions— Complaint— SuFFi- 

CIENCT. 

In  an  action  for  injuries  to  a  quarry  work- 
man, amended  counts  of  the  complaint,  stating 


a  cause  of  action  under  the  employer's  liability 
act  (Code  1896,  S  1749,  subd.  1)  for  negligence 
in  the  use  of  a  defective  rope,  held  not  sub- 
ject to  the  demurrers  interposed. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  ig  816^836;  Dec.  Dig.  { 
25a»] 

2.  Masteb  and  Sebvant  (|  258*)— Injttbies 
TO  Sebvant— Actions— Complaint— SuFFi- 

CIENOT. 

In  an  action  for  injuries  sustained  by  a 
quarry  workman  due  to  a  defective  rope,  a 
count  of  the  complaint  held  to  state  a  cause  of 
action  at  common  law,  and  not  under  the  em- 
ployer's liability  act  (Code  1^  {  1749),  and 
not  subject  to  demurrer. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  i  258.*] 

3.  Mabtxb  and  Sebvant  ({  258*)— Injubies 
TO  Sebvant— AonoNS— Complaint— SniTi- 

CIKNOY. 

In  an  action  for  injuries  sustained  by  a 
quarry  workman,  a  count  stating  a  cause  of  ac- 
tion nnder  the  employer's  liability  act  (Code 
1896,  §  1749)  for  negligence  of  a  superintendent 
in  permitting  a  defective  rope  to  be  used  heli 
not  subject  to  the  demurrers  interposed. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H   816-836;    Dec  Dig.  i 

4.  Masteb  and  Sebvant  (|  262*)— Injubies 
to  Sebvant— Actions— Pleas— Sufficiency. 

A  plea  that  an  employ^  was  guilty  of 
contributory  negligence,  in  that  he  placed  him- 
self in  a  position  on  the  car  where,  if  a  rock 
should  fall  by  the  breaking  of  the  rope  that 
held  the  same,  or  from  other  cause,  he  would 
likely  be  injured,  and  that  while  the  rock  was 
being  lowered  into  the  car  it  did  fall,  because 
of  the  breaking  of  the  rope,  and  strike  the 
employ^  was  faulty,  as  imposmg  upon  him  the 
anticipation  of  negligence  by  the  employer  of  its 
servants. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  |§  855-859;  Dec.  Dig.  | 
262.*] 

5.  Masteb  and  Sebvant  (|  202*)— Injubies 
TO  Skbvani^— Actions— Pleas— Sufficiency. 

An  averment  that  an  employ^  negligently 

S laced  himself  in  a  position  on  the  car  where, 
:  a  rock  should  fall  by  the  breaking  of  the 
rope  that  held  the  same,  or  other  cause,  be 
would  likely  be  injured,  is  wholly  insufficient  as 
an  allegation  that  the  employ^  bad  knowledge 
that  the  position  assumed  by  him  on  the  car  was 
dangerous. 

[Ed.  Note. — E\>r  other  cases,  see  Master  and 
Servant  Cent  Dig.  Si  855-859;  Dec.  Dig.  | 
262.*] 

6.  Masteb  and  Servant  (g  238*)— Injubies 
TO  Servant— Contbibutoby  Neoliqence— 
Selection  of  Dangerous  Method. 

The  fact  that  an  employ^  is  Injured  because 
of  the  way  he  selected  to  perform  a  duty,  when 
if  he  had  selected  another  way  the  injury  would 
have  been  avoided,  does  not  alone  fix  upon  him 
contributory  negligence;  but  the  test  is  wheth- 
er he  has  selected  a  dangerous  way  when  there 
is  a  safe  way,  knowing  the  way  selected  to  be 
dangerous,  or  if  the  danger  is  apparent  or  ob- 
vious. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  H  681,  743-748;  Dec.  Dig. 
{  23&*] 

7.  Pleading  (J  8*)—Conclu8ions— Injubies 
TO  Servant— Actions— Pleas — Sufficiency. 

A  plea  that,  while  a  rock  which  fell  and 
injured  an  employ^  was  being  lowered  into  the 
car,  it  was  obviously  dangerous  to  get  on  the 
car  and  occupy  a  position  where,  it  the  rock 
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should  fall  by  the  breaking  of  the  rope,  or  other 
cause,  the  person  occupying  such  position  would 
likely  be  injured,  and  that  while  the  rock  was 
being  lowered  such  employ^  did  assume  such 
position  on  the  car,  and  thereby  assumed  the 
risk  of  the  injuries,  -  contains  no  averments  of 
facts,  but  states  conclusions  only. 

[Ed.    Note.— For   other   cases,    see    Pleading, 
Cent.  Dig.  §§  12-28;    Dec.  Dig.  i  8.*] 

&  Masteb  and  Servant  (§  262*)— Injubies 
TO  Skbvant— Actions— Pleas— Sufficiency. 
A  plea,  in  a  personal  injury  action  by  an 
employs,  containing  no  averment  that  the  super- 
intendent had  authority  to  give  the  orders  al- 
leged to  have  been  violated  by  the  employe,  is 
insufficient. 

[Bid.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  S  262.*] 

9.  Apfbai,  and   Ebbob  (S   1040*)— Habuless 

EBBOB— RlTLINQS    on    PLBADINOS. 

Error,  if  any,  in  sustaining  a  demurrer  to 
a  plea,  was  without  prejudice,  where  substan- 
tially the  same  defense  was  set  up  in  another 
plea,  upon  which  issue  was  joined. 

[Eld.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  4094;   Dec.  Dig.  S  1040.*] 

10.  Masteb  and  Sebtant  (8  262*)— Injubies 
to  Sebvant— Actions— Pleas— Sufficiency. 

A  plea  that  an  employe  was  warned  by  one 
having  charge  of  the  work  not  to  be  on  or  near 
the  car  while  the  stone  was  being  lowered  into 
the  car,  and  that  the  employe,  disregarding  such 
vmrning,  got  onto  the  car,  and  while  on  it  re- 
ceived the  injuries  sustained  by  the  falling  of 
the  stone,  is  insufficient,  because  failing  to  aver 
in  what  the  warning  consisted,  whether  of 
danger  or  otherwise,  and,  if  of  danger,  what 
danger. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  (  262.*] 

11.  Appeal  and  Ebbob  (S  1040*)— Habiojcss 

EBBOB— RULINOB   on    PLEADINGS. 

Error,  if  any,  in  the  sustaining  of  demur- 
rers to  pleas,  was  without  prejudice,  where 
every  fact  averred  therein  could  properly  have 
been  shown  under  the  plea  of  not  guilty  inter- 
posed, and  upon  which  issue  was  joined. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  1094;    Dec.  Dig.  f  1040.*] 

Appeal  from  Circuit  Court,  Xallapoosa 
County;  S.  L.  Brewer,  Judge. 

Personal  injury  action  by  George  W. 
Moore  against  the  Tallassee  Falls  Manufac- 
turing Company.  Judgment  for  plaintiff, 
and  defendant  appeals.    Affirmed. 

The  complalut  as  amended  was  as  follows: 
Count  1:  "Plaintiff  claims  of  defendant 
$10,000  damages,  for  this:  That  on  or  about 
the  etb  day  of  February,  1903,  the  defend- 
ant was  conducting  and  operating  a  rock 
quarry,  from  which  It  was  taking  large  stone 
for  building  and  other  purposes,  which  said 
stones  were  hoisted  or  raised  by  means  of 
ropes,  pulleys,  and  other  appliances,  and 
placed  on  a  car,  and  removed  or  conveyed  to 
other  points;  that  plaintiff  was  employed 
by  defendant  to  work  at  said  quarry,  and  to 
assist  In  and  about  the  handling  or  moving 
of  said  stones  therefrom,  and  therefore  It 
was  the  duty  of  said  defendant  to  have  In 
Its  said  quarry  and  in  Its  said  plant  for 
handling  and  removing  said  stones  good  and 
safe  machinery  and  appliances,  and  to  have 
said  machinery  run  and  operated  with  care ; 


that  on  the  date  above  mentioned,  while 
plaintiff  was  on  defendant's  car,  engaged  in 
the  proper  discharge  of  his  duties  for  the  de- 
fendant, while  aiding  and  assisting  in  plac- 
ing on  said  car  a  large  stone,  which  was 
being  lowered  onto  said  car  preparatory  to 
being  removed  to  another  point  or  place, 
said  stone  fell,  and  plaintiff's  foot  was 
caught  under  said  stone,  and  between  said 
stone  and  the  bottom  or  floor  of  said  car. 
and  was  thereby  so  crushed  and  damaged 
that  it  was  necessary  to  amputate  a  part  of 
his  said  foot  Plaintiff  avers  that  said  in- 
Jury  to  bim  was  suffered  because  of  the 
wrong  or  negligence  of  defendant  in  having 
and  using  in  the  operation  of  said  quarry, 
and  removing  said  stone,  machines  or  appli- 
ances which  were  defective,  out  of  order, 
and  unsafe  and  unfit  to  be  used  in  said  busi- 
ness, in  this:  That  a  rope,  which  was  a 
part  of  the  ways,  works,  machinery,  or  plant 
used  in  the  operation  of  said  quarry,  waa 
old,  worn,  and  not  sufficiently  strong  to  sup- 
port the  weight  placed  upon  it  in  handling, 
removing,  and  conveying  said  stone,  and 
said  defect  caused  said  rope  to  break,  and 
permitted  said  stone  to  fall  as  above  averred, 
and  that  said  defects  arose  from,  or  had  not 
been  discovered  or  remedied  owing  to,  the 
negligence  of  the  defendant,  or  of  some  per- 
son in  the  service  of  the  defendant  and  in- 
trusted by  it  with  the  duty  of  seeing  that 
the  ways,  works,  machinery,  or  plant  were 
in  proper  condition,  and  which,  but  for  the 
want  of  proper  care  and  diligence,  would 
have  been  known  to  the  defendant" 

Count  2:  Same  as  count  1,  with  the  ex- 
ception that  it  is  alleged  that  rocks  were 
being  removed  by  means  of  a  derrick,  to 
which  were  attached  ropes,  pulleys,  and  oth- 
er appliances,  and  that  while  lowering  said 
rock  onto  the  car  the  rope  broke  and  per- 
mitted it  to  fall  on  plaintUTs  foot  etc. 

Count  3:  Same  as  1  and  2,  with  the  addi- 
tional allegation  that  the  rock  was  being 
raised  by  means  of  dogs  or  iron  hooks,  in 
which  It  was  clasped,  and  by  which  said 
rocks  were  held  and  supported,  and  that  the 
dogs  or  hooks  were  fastened  to  a  rope  at- 
tached to  a  pulley  or  pulleys  suspended  from 
a  derrick,  and  that  while  lowering  a  stone 
into  the  car  the  rope  broke,  causing  the  rock 
to  fall  on  defendant's  foot,  etc. 

Count  4:  Substantial  duplicate  of  count  1, 
except  the  word  "rock,"  instead  of  "stone," 
Is  used. 

Count  5:  Same  as  count  1,  down  to  and 
Including  the  words  "run  and  operated  with 
care,"  with  the  following  additional  aver- 
ments: "That  on  the  date  above  mentioned, 
while  plaintiff  was  on  defendant's  car.  In  the 
proper  discharge  of  his  duties  for  the  de- 
fendant a  large  rock,  which  was  held  or  pro- 
cured by  means  of  dogs  or  Iron  hooks,  in 
which  it  was  clasped,  which  said  dogs  or 
hooks  were  fastened  to  a  rope  attached  to  a 
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pulley  or  pnlleys  suspended  from  a  derrick, 
iras  being  lowered  onto  a  car  upon  which 
plaintiff  was  working  for  defendant,  when 
the  rope  by  which  said  rock  was  suspended 
broke,  permitting  said  rock  to  fall,  and  plain- 
tiff's foot  was  caught  under  said  rock,  and 
was  so  crushed  and  mangled  that  it  was 
necessary  to  amputate  hi^  said  foot  For 
a  large  part  of  the  time  be  avers  that  said 
rope  was  old,  much  worn  by  long  use,  its 
strength  greatly  impaired,  that  It  was  defect- 
ive, and  wholly  insufficient  for  the  purpose 
for  which  It  was  being  used,  or  for  the  work 
required  of  said  rope;  and  plaintiff  avers 
that  his  said  Injury  was  suffered  because  of 
the  wrong  or  negligence  of  the  defendant  in 
having  and  using  in  the  working  and  opera- 
tion of  said  quarry,  and  in  the  removing  of 
said  rocks  or  stones,  the  said  rope  which  was 
defective,  insecure,  and  out  of  order,  and  un- 
safe and  unfit  to  be  used  in  said  business, 
and  which,  but  for  the  want  of  proper  care 
and  diligence,  would  have  been  known  to 
the  defendant,  and  all  of  which  was  un- 
known to  plaintiff." 

Count  6:  Same  as  count  1,  down  to  and 
including  the  words  "same  had  to  be  ampu- 
tated," and  continuing:  "And  plaintiff  avers 
that  said  rope  was  old  and  worn  by  use,  and 
in  one  part  of  it  had  become  much  weaken- 
ed, and  was  wholly  insufficient  for  the  work 
for  which  it  was  being  used,  because  it  was 
not  of  sufficient  strength  to  support  the 
weight  that  it  was  required  to  sustain." 
Then  follows  the  concluding  allegation  of 
count  1. 

Count  9:  Same  as  count  1,  down  to  and 
including  the  words,  "run  and  operated  with 
care,"  with  the  following  addition:  "That 
on  the  day  above  mentioned,  while  plaintiff 
was  at  work  on  defendant's  car,  in  the  prop- 
er discharge  of  his  duties  to  defendant,  and 
while  aiding  and  assisting  in  the  placing  up- 
on said  car  a  stone  which  was  being  lowered 
into  said  car  preparatory  to  being  removed 
to  another  point  or  place,  the  rope,  which 
was  the  necessary  part  of  the  works,  ways, 
machinery,  or  appliances  by  which  said 
stone  was  sustained,  broke,  and  said  stone 
fell  with  great  force  and  power,  and  plain- 
tifTs  foot  was  caught  under  said  stone,  and 
between  said  stone  and  the  bottom  or  floor 
of  said  car,  and  was  thereby  so  crushed, 
mashed,  and  mangled  that  it  was  necessary 
to  amputate  a  part  of  plaintiff's  said  foot, 
and  a  part  of  plaintiff's  said  foot  was  am- 
putated, to  his  permanent  injury  and  great 
damage  and  suffering,  both  in  body  and 
mind.  Plaintiff  avers  that  said  injury  to 
him  was  caused  by  reason  of  the  wrong  or 
negligence  of  one  Abraham  Smith,  who  was 
in  the  service  or  employment  of  defendant, 
and  who  had  superintendence  of  the  plain- 
tiff and  of  said  ways,  works,- machinery,  and 
appliances,  and  said  rope  intrusted  to  him, 
and  who  was  at  the  said  time  in  the  exer- 
cise of  such  superintendence.  In  this;  That 
said  rope  by  which  said  stone  was  suspend- 


ed was  worn,  decayed,  and  weak,  and  was 
not  strong  enough  to  hold  said  stone;  wherb- 
fore  it  broke,  and  that  said  Smith  negligently 
allowed  the  said  rope  to  be  used  in  hoisting 
the  said  rock  when  it  was  worn,  weak,  and 
decayed  as  aforesaid,  and  said  Smith  had 
knowledge  of  the  worn,  weak,  and  decayed 
condition  of  said  rope  herein  alleged,  or  could 
have  had  knowledge  of  same  with  the  exer- 
cise of  proper  care  and  prudence." 

Demurrers  were  interposed  to  counts  1,  2, 
3,  4,  5,  and  6  as  amended,  as  follows: 

To  each  of  the  counts  separately:  "(1) 
For  that  it  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action  against  defend- 
ant. (2)  Negligence  is  alleged  merely  as  a 
conclusion  of  the  pleader.  (3)  The  particu- 
lar negligence  that  is  complained  of  is  no- 
where alleged  or  set  out  (4)  It  nowhere  ap- 
pears that  the  wrong  or  negligence  of  de- 
fendant contributed  to  the  injury.  (5)  It 
does  not  appear  what  particular  appliances 
were  defective,  insecure,  out  of  order,  and 
unsafe  and  unfit  to  be  used,  or  what  was  the 
particular  negligence  of  defendant  (6)  The 
allegations  were  so  vague,  indefinite,  and  un- 
certain that  it  is  Impossible  to  ascertain  un- 
der what  section  of  the  employer's  liability 
act  the  count  is  framed,  if  any.  (7)  It  does 
not  appear  whether  it  was  the  machine  or 
whether  It  was  the  appliances  which  were 
defective,  out  of  order,  etc.  (8)  There  Is  no 
such  description  of  the  machines  or  appli- 
ances which  are  alleged  to  be  defective,  etc, 
as  to  inform  defendant  of  the  particular  ma- 
chines or  appliances  referred  to.  (9)  Said 
counts  impose  a  too  high  duty  upon  defend- 
ant in  alleging  that  it  was  his  duty  to  have 
In  said  quarry  good  and  safe  machinery  and 
appliances.  (10)  It  does  not  appear  that  de- 
fendant failed  to  use  reasonable  care  to  pro- 
cure safe  and  suitable  machinery  and  ap- 
pliances for  use  in  said  work,  or  that  it  fail- 
ed to  use  reasonable  care  to  maintain  the 
same  in  a  safe  and  suitable  condition.  (11) 
It  is  not  made  plain  whether  defendant  vio- 
lated its  duty  in  respect  to  the  original  selec- 
tion or  furnishing  said  machinery  or  ap- 
pliances, or  that  it  failed  in  its  duty  in  re- 
spect to  maintaining  the  same.  (12)  It  does 
not  appear  that  said  condition  of  said  ma- 
chinery was  not  discovered  or  remedied  be- 
cause of  the  negligence  of  defendant  or  some 
person  in  the  employ  of  defendant,  and 
charged  by  it  with  the  duty  of  seeing  that 
its  ways,  works,  etc.,  were  in  proper  condi- 
tion. (13)  It  does  not  appear  that  defendant 
knew  of  said  alleged  condition  of  said  ma- 
chinery and  appliances  in  time  to  have  reme- 
died the  same  before  plaintiff's  injury,  or 
that  by  the  use  of  reasonable  care  it  could 
have  known  of  the  same  in  time  to  have 
remedied  said  alleged  condition  before  plain- 
tiff was  injured.  (14)  No  causal  connection 
is  alleged  or  shown  between  said  alleged  de- 
fective, unsafe,  and  unsuitable  condition  ot 
said  machinery  or  appliances  and  the  injury 
to  plaintiff.    (15)  It  does  not  appear  whether 
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the  proximate  cause  of  plaintUTa  said  In- 
juries was  the  alleged  condition  of  the  ma- 
chinery and  appliances,  or  whether  it  was 
the  breaking  of  the  roi)e." 

The  following  additional  grounds  of  de- 
murrer were  Interposed  to  the  second  count : 
"(a)  It  does  not  appear  that  said  rope  was 
defective,  (b)  No  connection  Is  averred  be- 
tween the  alleged  defective  condition  of 
machinery  and  appliances  and  the  breaking 
of  the  rope." 

To  the  fifth:  "(d)  It  does  not  appear 
whether  this  defendant  was  guilty  of  any 
negligence  In  originally  procuring  or  furnish- 
ing said  rope  for  said  work,  or  whether  it 
was  subsequently  guilty  of  any  negligence 
in  not  discovering  or  remedying  said  alleg- 
ed defect  (e)  It  does  not  appear  that  de- 
fendant had  opportunity  to  remedy  said  al- 
leged defects  between  the  time  when  they 
conld  with  proper  care  and  diligence  have 
become  known  to  defendant,  and  the  time 
■plalntlfT  was  injured." 

Also  to  the  sixth:  "(f)  It  appears  that  the 
overloading  of  said  rope  was  the  act  of  a 
fellow  servant  of  the  plaintifC,  and  that  de- 
fendant was  not  therefore  liable  therefor, 
(g)  It  does  not  appear  that  plalntUTs  injury 
was  caused  by  the  negligence  of  any  person 
tn  the  employment  of  defendant  who  had 
any  superintendence  intrusted  to  him,  while 
in  the  exercise  of  such  superintendence,  (h) 
The  name  of  the  employ^  who  is  alleged  to 
have  had  charge  of  said  work  is  not  set 
forth." 

The  following  additional  grounds  were 
interposed  to  counts  1,  2,  8,  4,  6,  and  6:  "(1) 
It  does  not  appear  that  plaintiff  was  employ- 
ed to  be  on  said  car  at  the  time  and  place 
when  he  was  injured.  (2)  Said  rope  was  no 
part  of  defendant's  ways,  works,  or  machin- 
ery." 

Demurrers  to  the  ninth  count  were  inter- 
posed on  the  same  grounds  heretofore  men- 
tioned to  counts,  1,  2,  3,  4,  5,  and  6,  and  the 
following  additional  ground;  "(1)  The  Chris- 
tian name  or  initial  of  the  person  alleged 
to  have  had  superintendence  to  lilm  is  not  al- 
leged. (2)  The  count  fails  to  show  that  plain- 
tiff was  injured  by  reason  of  the  negligence 
of  any  person  in  the  service  or  employment 
of  defendant  who  had  any  superintendence 
Intrusted  to  him,  whilst  in  the  exercise  of 
such  superintendence.  (3)  Said  count  fails  to 
show  the  plaintiff  was  injured  as  the  result 
of  any  act  of  superintendence  on  the  part 
of  any  one  intrusted  by  the  defendant  with 
such  superintendence.  (4)  Said  count  shows 
that  plaintiff  was  injured  by  reason  of  the 
defective  or  unsuitable  character  of  the 
rope,  and  not  by  reason  of  any  act  of  superin- 
tendence on  the  part  of  said  plaintiff.  (5) 
Said  rope  constitutes  no  part  of  the  ways, 
works,  machinery,  or  plant  of  defendant  un- 
der section  1749,  Code  Ala.  1896." 

These  demurrers  being  overruled,  the  de- 
fendant filed  the  following  pleas: 

(1)  The  general  issue. 


(2)  "That  at  the  time  of  receiving  his 
said  Injuries  plaintiff  was  guilty  of  negli- 
gence that  contributed  proximately  to  bis 
said  injuries  in  this:  That  plaintiff  negli- 
gently placed  himself  in  a  position  on  said 
car  where,  if  said  rock  should  fall  by  the 
Jerking  of  the  rope  that  held  the  same,  or 
from  other  cause,  plaintiff  would  likely  be 
injured  by  said  rock  falling  upon  him;  and 
defendant  avars  that  while  said  rock  was 
being  lowered  into  said  car,  and  while 
plaintiff  was  in  said  dangerous  position,  said 
rock  did  fall  from  the  brealdng  of  the  rope 
which  held  it,  or  from  other  cause,  and  did 
strike  plaintiff.'' 

(3)  "Plaintiff  was  guilty  of  negligence  that 
contributed  proximately  to  bis  said  injuries 
in  this:  That  while  said  stone  was  being 
lowered  onto  said  car  plaintiff  negligently 
got  on  said  car,  when  and  where  he  was  in- 
jured by  the  falling  of  said  stone,  and  plain- 
tiff's said  negligence  consisted  In  this :  That 
plaintiff,  instead  of  taking  a  position  on 
said  car  where,  if  said  rock  fell,  it  would 
not  have  fallen  upon  him,  as  he  could  have 
done,  took  a  position  where  said  rock,  if  it 
shonld  fall,  would  likely  strike  him." 

(4)  "That  plaintiff's  duty  in  and  about  the 
work  in  which  he  was  engaged  was  to  see 
that  the  rock,  when  lowered,  was  placed  in 
its  proper  position  on  said  car,  and,  when 
said  rock  had  been  so  placed,  to  unloose  the 
dogs  that  held  it  while  it  was  being  lower- 
ed. Defendant  avers  that  said  duty  could 
have  been  faithfully  and  properly  perform- 
ed if  plaintiff  had  stood  on  the  ground  next 
to  said  car,  and  near  the  i>olnt  where  said 
rock  would  descend.  But  defendant  avers 
that,  although  plaintiff  might  have  adopted 
said  safe  manner  of  doing  his  work,  be  in 
fact  negligently  got  upon  said. car  while 
said  rock  was  being  lowered,  and  stood  at  a 
place  thereon  where  there  was  danger  of  be- 
ing injured  if  said  rock  should  fall  as  a  re- 
sult of  the  breaking  of  a  rope  or  otherwise. 
And  defendant  avers  that  plaintiff  was  guilty 
of  contributory  negligence  in  assuming  said 
dangerous  position  on  said  car  when  be  could 
by  standing  on  the  ground  have  safely  per- 
formed said  duties  without  said  danger,  and 
that  his  said  negligent  conduct  contributed 
to  his  said  injury." 

(5)  Same  allegation  as  4  relative  to  the  du- 
ties of  plaintiff,  with  the  allegation  that  "the 
proper  performance  of  said  duty  did  not  re- 
quire that  plaintiff  should  be  near  the  place 
where  said  rock  was  being  lowered  until  said 
rock  had  been  lowered  so  near  the  car  that 
it  could  be  put  in  place  and  said  dogs  unloos- 
ed without  danger  of  being  injured;  but 
defendant  avers  that  while  said  rodt  was 
being  lowered,  and  before  it  had  reached  a 
point  of  proximity  to  said  car  where  plain- 
tiff's duty  would  attach  as  aforesaid,  plaintiff 
assumed  a  position  on  said  car  where,  if  said 
rock  should  fall,  by  the  breaking  of  the  rope 
or  otherwise,  he  would  likely  be  injured: 
and  defendant  avers  that  said  rock  did  m 
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tell  while  plaintiff  occupied  said  poBltion, 
and  lie  was  injured  thereby,  wherefore  said. 
plaintUTs  negligence  contributed  proximately 
to  his  Injury." 

(6)  "That  while  said  rock  was  being  low- 
ered  by  said  rope  into  its  position  on  said 
car  it  was  obviously  and  manifestly  danger- 
ous to  get  on  said  car  and  occupy  a  position 
thereon  where,  if  said  rock  sbonld  fall,  by 
the  breaking  of  said  rope  or  other  cause, 
the  person  so  occupying  said  position  would 
likely  be  injured  thereby,  and  that  the  dan- 
ger of  being  BO  Injured  was  patent  and  ob- 
vious: and  defendant  avers  that  while  said 
rock  was  being  so  lowered  plaintiff  did  as- 
sume said  position  on  said  car  and  thereby 
assumed  the  risk  of  the  injuries  he  sustain- 
ed." 

(8)  "Defendant  says  that  plaintiff  was 
warned  by  an  emi^oyee  of  this  defendant 
who  had  charge  of  the  work  In  which  plain- 
tiff was  engaged  not  to  be  on  or  near  said 
car  while  the  stone  was  being  lowered  onto 
said  car;  and  defendant  avers  that  plaintiff, 
disregarding  said  warning,  got  on  said  car 
while  a  large  stone  was  being  lowered  onto 
the  same  by  means  of  a  derrick  with  a  boom 
and  rope  attached,  and  that  while  plaintiff 
was  on  said  car  in  disregard  of  said  warning 
he  received  bis  said  injuries  by  the  falling  of 
said  stone,  wherefore  plaintiff  assumed  the 
risk  of  injuries  received." 

(14)  Same  as  5,  with  the  additional  aver- 
ment that  "while  plaintiff  was  at  said  place 
the  rope  broke  by  reason  of  a  defect  that 
was  concealed  from  observation,  and  that 
said  rock  then  and  there  fell  while  plaintiff 
was  occupying  said  position,  and  be  was  in- 
jured, and  that  bis  negligence  in  being  at 
said  place  proximately  contributed  to  his 
Injories." 

(20)  This  plea  alleges  the  duty  and  posi- 
tion of  defendant  as  is  alleged  in  plea  5,  and 
that  he  voluntarily  assumed  the  position, 
and  that  the  danger  of  rock  falling  was 
patent  and  obvious.  Wherefore  plaintiff  as- 
sumed the  risk. 

J.  M.  Chilton  and  G.  A.  Sorrell,  for  ap- 
pellant. J.  W.  Strother  and  G.  L.  Bulger, 
for  appellee. 

TYSON,  C  3.  The  complaint,  as  original- 
ly framed,  contained  seven  counta  To  each 
of  these  counts,  except  the  fifth,  a  demurrer 
was  sustained.  All  of  these  counts,  except 
the  fifth  and  seventh,  were  amended  so  as 
to  state  a  cause  of  action  under  subdivision 
1  of  the  employer's  liability  act  (section  1749 
of  the  Code  of  1806).  As  amended  they 
were  not  subject  to  the  demurrers  inter- 
posed. 

The  seventh  count  must  be  treated  as  hav- 
ing been  eliminated  from  the  complaint  To 
It  the  demurrer  was  sustained,  and  it  does 
not  appear  that  it  was  subsequently  amend- 
ed to  meet  the  ruling.  The  fifth,  to  which 
the  demurrer  was  overruled,  states  a  cause 
of  action  at  common  law,  and  not  under  the 


statute,  as  seems  to  be  supposed  by  counsel 
for  appellant,  and  was  clearly  not  subject 
to  the  demurrer.  Laughran  v.  Brewer,  113 
Ala.  509,  21  South.  415;  Tutwiler  Coal,  Ooke 
&  Iron  Co.  T.  Farrlngton,  144  Ala.  157,  39 
South.  89& 

The  ninth  count,  which  was  added  by 
way  of  amendment,  was  not  subject  to  any 
of  the  grounds  of  demurrer  interposed  to  it 
Indeed,  those  grounds  which  seem  to  be  in- 
sisted on  are  in  contradiction  of  the  aver- 
ments of  the  count  Whether  the  count  was 
entirely  unassailable  we  do  not  determine. 
Ail  that  we  hold  on  this  point  is  that,  if  de- 
fective, the  defect  was  not  pointed  out  by 
the  demurrer.  See  Williamson  Iron  Co.  v. 
McQueen,  144  Ala.  274,  40  South.  306;  Re- 
no's employers'  liability  Act  t  57. 

A  number  of  special  pleas  were  filed.  Ma- 
ny of  these  were  held  insnfflclent  Flea  2 
was  faulty  In  imposing  upon  the  plaintiff 
the  anticipation  of  negligence  on  the  part  of 
defendant  or  its  servants.  Furthermore,  it 
fails  to  aver  that  plaintiff  had  knowledge 
that  the  position  assumed  by  him  on  the  car 
was  a  dangerous  one.  The  averment  that 
he  "negligently  placed  himself  in  a  position 
on  said  car  where,  if  said  rock  should  fall 
by  the  breaking  of  the  rope  that  held  the 
same,  or  for  other  causes,  the  plaintiff  would 
likely  be  injured  by  said  rock  falling  upon 
him,"  is  wholly  insufficient;  no  fact  being 
alleged  Imputing  knowledge  of  the  danger 
to  the  plaintiff.  Upon  the  consideration  last 
adverted  to,  pleas  3,  4,  and  5  were  bad. 
"The  fact  that  the  party  was  injured  be- 
cause of  the  way  selected,  when  if  he  had 
selected  the  other  way  the  Injury  would 
have  been  avoided,  alone,  does  not  fix  upon 
him  contributory  negligence.  The  result  is 
not  the  true  test  If  a  party  selects  a  dan- 
gerous way  to  perform  a  duty  when  there 
is  a  safe  way,  knowing  the  way  selected  to 
be  dangerous,  or  if  the  danger  Is  apparent* 
or  'obvious,'  then  he  assumes  the  tlsk  and 
is  guilty  of  contributory  negligence."  T. 
C,  I.  &  R.  R.  Co.  V.  Herndon,  100  Ala.  451, 
14  South.  287.  Plea  6  contains  no  averments 
of  fact  relied  upon  as  defense,  but  states 
conclusions  merely.  Plea  7  contains  no 
averment  that  the  superintendent  bud  au- 
thority to  give  the  orders  alleged  to  have 
been  violated  by  plaintiff.  Furthermore, 
substantially  the  same  defense  attempted 
to  be  set  up  by  it  was  set  up  in  plea  15,  up- 
on whidi  issue  was  joined;  so  that  in  any 
event  the  sustaining  of  the  demurrer,  if 
erroneous,  was  without  prejudice.  Plea  8 
falls  to  aver  In  what  the  alleged  warning 
consisted,  whether  of  danger  or  otherwise, 
and,  if  of  danger,  what  danger.  Dresser's 
Kmp.  Liability,  p.  467;    29  Cyc  525. 

The  defense  attempted  to  be  set  up  in 
pleas  14  and  20  was  nothing  more  nor  less 
than  a  traverse  of  the  issues  tendered  by 
the  complaint  Bvery  fact  averred  in  these 
pleas  could  properly  have  been  shown  under 
the  plea  of  not  guilty,  which  was  Interposed 


Digitized  by 


Google 


598 


48  SOUTHERN  REPORTE& 


(Ala. 


and  upon  wbicli  Issue  was  Joined.    The  sus- 
taining of  the  demurrers  to  each  of  them,  if 
erroneous,  was  clearly  without  Injury. 
AfBrmed. 

DOWDELL,  ANDERSON,  and  McCLEL- 
LAN,  JJ.,  concur. 


ass  Ala.  78) 

CURTIS  et  «1.  T.  HUNT. 
(Supreme  Coart  of  Alabama.     Jan.  14,  1909.) 

1.  EXECDTOBS  AND  ADKINISTBATOBS  ({  358*)— 

Sale  of  Decedent's  Estate— Pbobatk  Pbo- 
CEEDiNQS— AppeaI/— Time  fob  Taking. 
Code  1896,  S  458,  subd.  6,  limiting  to  SO 
days  the  time  for  taking  an  appeal  from  an  or- 
der of  probate  on  any  issue  aa  to  the  insolvency 
of  an  estate  and  on  any  issue  as  to  any  allow- 
ance of  any  claim  against  insolvent  estates,  does 
not  apply  to  an  application  by  personal  repre- 
sentatives for  sale  ot  real  estate  to  pay  debts  of 
decedent,  which  negatives  the  issue  of  insolven- 
cy; the  subdivision  having  reference  only  to 
decrees  or  orders  in  a  proceeding  looking  to  the 
adjudication  of  the  insolvency  of  estates,  and 
the  allusion  to  the  allowance  of  claims  in  in- 
solvency proceedings  having  reference  to  con- 
tests of  claims  in  accordance  with  section  313. 

[Ed.   Note.— For  other  cases,   see   Executors 
and  Administrators,  Dea  Dig.  I  358.*] 

2.  EiXECUTOBS  AND  Adionistbatobs  ({  836*)— 
Sales  to  Pay  Debts— Application. 

The  jurisdictional  averments  in  an  appli- 
cation by  personal  representatives  to  sell  lands 
of  decedent  to  pay  debts  being  that  there  are 
debts  of  intestate  to  be  paid  and  that  the  per- 
sonal estate  which  he  left  is  insufficient  to  pay 
them,  omission  from  the  application  of  an  aver- 
ment stating  which  of  the  heirs  or  devisees  were 
married  women,  even  if  a  defect,  did  not  affect 
the  jurisdiction  of  the  court. 

[EU.   Note.— For  other  cases,   see   Executors 
and  Administrators,  Dec.  Dig.  i  336.*] 

3.  Exxcutobs  and  Administbatobs  (5  341*)- 
Sale  to  Pay  Debts— Application— Pboof 
or  Debts. 

The  undisputed  debts  of  decedent  being  S70, 
and  the  personal  assets  of  the  estate  only  $20, 
it  is  immaterial,  on  an  application  to  sell  lands 
of  decedent  to  pay  his  debts,  in  the  absence  of 
objection  to  selling  all  the  lands  when  part 
would  be  enough,  whether  there  were  any  other 
debts,  so  that  any  error  in  rulings  as  to  the  va- 
lidly of  another  debt  was  harmless. 

[Ed.   Note. — For  other  cases,   see   Executors 
and  Administrators,  Dec.  Dig.  i  341.*] 

4.  Appeal  and  Ebbor  (J  1050*)— Review- 
Habmlgss  Ebbor— Evidence. 

Though  the  administratrix,  on  application 
by  her  to  sell  land  of  deceased  to  pay  debts,  is 
not  a  disinterested  witness  as  to  the  value  of  the 
personal  property,  though  she  is  as  to  its  char- 
acter and  identity,  within  Code  1896,  §§  164, 
167,  providing  that  the  applicant  must  by  depo- 
sition of  disinterested  witnesses  show  the  per- 
sonal property  is  insufficient  to  pay  the  debts, 
and  that,  where  there  are  minors  or  persons  of 
unsound  mind  interested  in  the  estate,  an  order 
for  sale  shall  be  void  unless  evidence  of  the  ne- 
cessity of  sale  is  taken  b^r  deposition,  yet,  it 
appearing  that  all  parties  interested  are  adults 
and  presumably  of  sound  mind,  the  receiving  of 
testimony  of  the  administratrix  and  grounding 
the  order  of  sale  thereon  was,  in  the  absence  of 
objection  to  her  competency,  whereby  the  objec- 


tion was  waived,  a  mere  irregularity,  not  ren- 
dering the  order  void  or  reversible. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  |  1050.*] 

5.  Evidence  (f  471*)— Statement  of  Fact. 

Testimony  that  witness  knew  that  deceas- 
ed owned  at  his  death  a  cow  and  a  calf,  and 
that  he  did  not  know  of  any  other  personal 
property  owned  by  him,  is  of  a  fact,  and  not  an 
opinion  or  conclusion. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  {  2161 ;  Dec.  Dig.  {  471.*] 

6.  Evidence  (§  471*)— Opinions— Value. 

Testimony  of  value  of  property  can  only  be 
matter  ot  opinion. 

[E!d.  Note.— For  other  cases,  see  Evidence, 
Out.  Dig.  {  2162;  Dec  Dig.  i  471.*] 

7.  Evidence  ((  586*)— Sale  to  Pat  Dbbt»— 
Amount  of  Pebsonal  Pbopebty  —  Evi- 
dence. 

As  against  positive  testimony  that  the  per- 
sonal property  of  deceased  consisted  only  of  a 
cow  and  calf,  a  finding  to  that  effect  on  aiq;>U- 
cation  to  sell  real  estate  to  pay  dehts  cannot 
be  disturbed  on  testimony  merely  tending  to 
show  a  large  income  to  intestate  and  his  frugal 
habits. 

[Ed.  Note.— For  other  cases,  see  Ehridence, 
Dec  Dig.  f  686.*] 

Appeal  from  Probate  Covit,  Claire  Ooon- 
ty ;  Clayton  Foecue,  Judge. 

Application  by  E<unlce  H.  Hunt,  admlnla- 
tratrlz  of  James  L.  England,  deceased,  tar 
sale  of  real  estate  to  pay  debts.  ObJectl<Mis 
of  A.  B.  Curtis  and  others  were  overraled, 
and  from  an  order  for  sale  tbey  appeal.  Af- 
firmed. 

Miller  &  Bonner  and  WUson  &  Aldrldge, 
for  appellants.  Johnson  &  Johnson,  for  ap- 
pellee. 

McCLELIJAN,  J.  Tbis  appeal  arises  frcmt 
an  order  entered  for  the  sale  of  real  estate, 
upon  application  of  personal  representatives, 
to  pay  debts  of  the  estate  of  the  decedent. 
Motion  to  dismiss  the  aK)eal  is  made  by  ap- 
pellee upon  the  ground  that  the  appeal  was 
not  eftected  In  30  days,  as  required  by  sec- 
tion 458,  subd.  6,  Code  1896.  That  subdivi- 
sion, 80  far  as  necessary  to  quote,  reads: 
"Upon  any  issue  as  to  the  insolvency  of  an 
estate,  and  upon  any  Issue  as  to  any  allow- 
ance of  any  claim  against  Insolvent  estates, 
in  which  cases  the  appeal  must  be  taken 
within  thirty  days  after  the  determination 
of  such  issue."  The  proceeding  at  hand  it- 
self negatives  the  existence  of  any  issue  ot 
insolvency,  as  stated  in  the  quoted  subdivi- 
sion. That  subdivision  has  reference  only  to 
decrees  or  orders  in  a  proceeding  looking  to 
the  adjudication  of  the  Insolvency  of  estates; 
and  the  allusion  in  the  subdivision  to  the 
allowance  of  claims  in  Insolvency  proceed- 
ings has  reference  to  contests  of  claims  In  ac- 
cordance with  section  313,  Code  1896.  The 
motion  to  dismiss  the  appeal  Is  denied. 

The  jurisdictional  averments  in  an  applica- 
tion by  a  personal  representative  to  sell 
lands  of  the  decedent  to  pay  debts  are  "that 
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there  are  debts  of  the  Intestate  to  be  paid 
and  that  the  personal  estate  which  he  left 
is  Insufficient  to  pay  them."  Gamer  t. 
Toney.  107  Ala.  352,  18  South.  IGl,  and  au- 
thorities therein  cited.  Accordingly  the  omis- 
sion from  the  application  of  an  averment 
stating  which,  of  the  heirs  or  derisees  were 
married  women  did  not  affect  the  jurisdic^ 
tlon  of  the  probate  court  in  the  premises,  if, 
Indeed,  it  rendered  the  application  defective 
(see  Poole  y.  Daughdrill.  129  Ala.  208,  30 
South.  579),  an  inquiry  not  raised  on  this 
record. 

Included  in  the  list  of  debts  of  the  intes- 
tate, presented  for  payment  by  Mrs.  Hunt 
and  Mrs.  Vanghan  as  the  only  heirs  of  Mrs. 
Hntchlnson,  deceased,  who,  it  is  alleged  and 
proven  without  dispute,  paid  them,  was  one 
to  Dr.  Evans  for  medical  attention  to  dece- 
dent, amounting  to  about  $48,  and  (me  to 
Onnn  for  coffin,  amounting  to  about  $22,  ag- 
gregating upwards  of  $70.  There  can  be  no 
question  of  the  liability  of  the  estate  of  the 
decedent  to  reimburse  Mrs.  Bunt  and  Mra 
Vaughan  for  these  debts  so  paid  by  Mrs. 
Hutchinson.  Another  item  of  alleged  Indebt- 
edness, embraced  in  the  presented  claim  of 
Mrs.  Hunt  and  Mrs.  Vaugban,  is  a  note  for 
$1,500,  alleged  to  have  been  executed  by  dece- 
dent to  Mrs.  Hntchlnson  some  years.  Against 
this  item  the  appellants  directed  their  re- 
sistance as  being  a  true  item  of  charge  on 
the  estate  of  decedent;  and  the  grounds  of 
this  insistence  were  stated  to  be  that  tbe  de- 
cedent was  at  the  time  the  note  was  exe- 
cuted mentally  incapable  of  contracting,  that 
the  note  had  been  paid,  and  that  there  was 
no  consideration  for  it  The  major  portion 
of  tbe  errors  assigned  are  predicated  upon 
rulings  below  in  tbe  admission  or  exclusion 
of  proposed  evidence  bearing  on  these  issues 
affecting  the  validity  of  the  note  as  a  charge 
on  the  estate  and  on  tbe  allowance  or  disal- 
lowance of  interrogatories  seeking  testimony 
touching  snch  issues. 

If  the  personal  assets  of  the  estate  of  de- 
cedent are  only  of  a  value  of  $20,  and  the 
debts,  aside  from  the  note  mentioned,  are  at 
least  $70,  it  Is  obvious  that  the  controversy 
In  reelect  of  the  validity  of  the  note  as  a 
charge  against  the  estate  is.  In  the  absence 
(as  is  the  case  here)  of  any  objection  to  the 
propriety  of  a  sale  of  all  the  land,  when  a 
comparatively  small  quantity  thereof  would 
have  sufficed  to  pay  the  debts  mentioned  (Mil- 
ler V.  Mayer,  124  Ala.  437.  26  South.  892), 
wholly  immaterial  in  the  present  proceeding, 
for  the  reason  that  the  personal  assets  of  the 
estate  are  Insufficient  to  pay  the  debts,  even 
when  unenhanced,  in  tbe  aggregate,  by  the 
amount  of  tbe  not&  If  so,  whatever  errors 
(if  any)  intervened  with  reference  to  the  is- 
sues raised  against  the  note  were  harmless 
to  appellants,  since  an  order  of  sale  might 
have  been  entered  upon  such  state  of  proof, 
notwithstanding  the  note  was  not  a  valid 
charge  against  the  estate.  So  we  pretermit 
entirely  consideration  of  tbe  questions  in- 


volved in  tbe  contest  of  the  note  as  au  ele- 
ment of  Indebtedness  against  the  estate. 

The  Indebtedness  being  at  least  $70,  tbe 
only  point  of  controversy  important,  !n  our 
view  of  the  case,  is  the  value  of  the  personal 
assets.  Including  what  such  assets  were.  The 
decree  of  sale  appealed  from  rests  the  find- 
ing of  the  fact,  viz.,  the  insufficiency  of  the 
personal  assets  to  pay  the  debts  of  the  es- 
tate, upon  the  testimony  of  Eliza  Borum, 
James  McDonald,  Mike  Morgan,  Preston  Sla- 
ter, and  Mrs.  E.  H.  Hunt.  Mrs.  Hunt  was 
the  administratrix  of  the  estate,  and  was 
hence  not  a  disinterested  witness,  within  the 
meaning  of  sections  164  and  167  of  the  Code 
of  1896.  Stevenson  v.  Murray,  87  Ala.  442, 
6  South.  301.  But  to  her  competency  as  a 
witness  in  the  proceeding  no  objection  was 
made  by  the  contestants  on  the  hearing,  nor, 
of  course,  is  there  any  error  assigned  upon 
such  competency  of  the  personal  representa- 
tive to  testify  in  the  premises.  We  have  con- 
sidered whether  the  effect  of  accepting,  and 
grounding  the  decree  of  sale  upon,  testimony 
of  the  personal  representative,  was  to  render 
the  decree  reversible,  there  being  no  objection 
to  the  competency  pf  the  witness  or  assign- 
ment of  error  talcing  tbe  point  That  in 
default  of  seasonable  objection  to  the  wit- 
ness' competency,  a  mere  irregularity  result* 
ed  seems  to  have  been.  In  principle,  decided 
in  Thompson  v.  Boswell,  97  Ala.  670,  12 
South.  809.  Such  would  not  of  course,  be 
the  case,  were  minors  or  persons  of  unsound 
mind  or  unknown  parties  Interested  in  the 
estate.    Stevenson  v.  Murray,  supra. 

It  affirmatively  appears  here  that  all  par- 
ties in  interest  are  adult  and  are  known,  and 
presumably  are  of  sound  minds.  Hence  the 
condemnation  for  nonobservance  of  tbe  re- 
quirements of  (Dode  1896,  {i  164,  167,  does 
not  apply.  Tlils  quotation  from  Thompson 
V.  Boswell,  supra,  may  be  here  aptly  made: 
"Moreover,  where  the  Interests  of  minors 
[and,  we  may  add,  persons  of  unsound  mind 
or  unknown  parties  in  Interest]  are  not  In- 
volved, a  sale  ordered  upon  a  petition  stat- 
ing tbe  Jurisdictional  facts  would  not  be  ab- 
solutely void,  though  no  proof  of  the  neces- 
sity therefor  were  made  in  the  probate 
court"  Of  course,  on  appeal,  properly  pre- 
senting the  matter  for  review,  reversal  would 
result  from  the  nonobservance  of  the  statu- 
tory requirements  for  proof  of  the  essential 
facts  in  such  proceeding  as  the  sale  of  lands 
to  pay  debts  of  the  estate.  In  Alford  v.  Al- 
ford,  96  Ala.  387,  388,  11  South.  317,  treat- 
ing the  statutes  in  question,  it  was  said: 
"Debts  being  proved  by  evidence  not  render- 
ed incompetent  by  other  provisions  of  law, 
the  further  fact  that  tbe  personal  property 
of  tbe  estate  is  insufficient  for  the  payment 
of  such  debts  must  be  proved  by  the  deposi- 
tions of  disinterested  witnesses.  The  object 
of  the  statute  is  to  require  very  satisfactory 
proof  of  the  salable  value  of  the  personal 
property,  so  as  to  show  the  necessity  of 
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resorting  to  the  land  of  the  decedent  for 
the  payment  of  his  debts." 

From  this  interpretation  of  the  statutes 
In  hand  It  necessarily  results  that  the  per- 
sonal representative  is  a  disinterested  wit- 
ness in  respect  oi  the  character  and  identity 
of  the  personal  property  of  the  estate,  but 
that  be  is  not  such  disinterested  witness 
upon  the  question  of  yalue  of  that  property. 
This  is  rational.  The  personal  representa- 
tlTe  Is  presumably,  from  the  duty  made  his 
by  statute,  best  favored  to  know  the  personal 
property  belonging  to  the  estate.  He  is  re- 
quired to  make  out  and  file  In  the  probate 
court  an  inventory  thereof,  in  keeping  with 
his  duty  to  ascertain  and  collect  the  assets 
of  the  estate,  lllller  t.  Mayer,  lat  Ala.  434, 
26  South.  892,  holds  that  a  creditor  is  a  dis- 
interested witness,  in  a  proceeding  to  sell 
lands,  within  the  provisions  of  Code  1896,  IS 
164,  167.  Upon  the  filing  of  a  proper  petition 
by  a  personal  representative  to  sell  lands 
for  the  payment  of  debts  of  the  estate  a  pro- 
ceeding in  rem  Is  instituted;  and,  when  par- 
ties In  Interest  appear  and  contest  the  ap- 
plication, the  proceeding  takes  on  the  added 
quality  of  a  proceeding  In  personam.  Davis 
V.  Tarver,  65  Ala.  98. 

In  view  of  the  foregoing  considerations,  it 
must  result,  we  think,  that  the  failure  to 
object  to  the  competency  of  the  administra- 
trix to  testify  as  to  the  value  of  the  personal 
property  of  the  estate  operated  a  waiver 
thereof.  There  Is,  hence,  on  this  record,  no 
reversible  error  presented  on  that  score. 

The  witness  McDonald,  it  appears  from  bis 
deposition  taken  on  interrogatories,  testi- 
fied: "I  know  that  Jas.  L.  E.  England  own- 
ed at  the  time  of  his  death  one  cow  and  calf, 
and  do  not  know  of  any  other  personal  prop- 
erty owned  by  him.  •  •  •  In  my  judg- 
ment the  personal  property  owned  by  said 
England  at  the  time  he  died  was  not  worth 
more  than  $20."  The  court,  on  motion  to 
that  end,  declined  to  exclude  these  answers. 
This  ruling  was  proper.  Every  statement, 
except  that  of  his  opinion  of  value,  which 
is  always  and  can  only  be  matter  of  opin- 
ion, is  of  fact,  and  not  an  opinion  or  conclu- 
sion. Neither  the  opinion  in  this  case  on 
former  appeal  QO.  Ala.  507,  44  South.  64,  56) 
nor  Quarles  v.  Campbell,  72  Ala.  64,  deal 
with  similar  answers.  The  former  opinion 
In  this  case  predicated  Its  ruling  upon  an 
opinion  given  In  reference  to  the  sufficiency 
of  the  personal  assets  to  pay  the  debts. 
Quarles  v.  Campbell,  supra,  Is  to  like  effect 
The  witness  here  asserted  facts,  and  not 
opinion,  as  appears  from  the  quoted  answers. 

There  was  abundant  testimony,  from  the 
witnesses  named  in  the  decree,  to  support 
the  court's  finding  of  fact  But  additional 
personal  assets  were  undertaken  to  be  shown 
by  way  of  testimony  tending  to  prove  a 
large  Income  to  intestate  and  his  frugal 
habits,    and    that    this    Income,    Including 


rents  and  crops  from  lands  owned  by  In* 
testate,  were  received  and  appropriated  by 
Mrs.  Hutchinson  during  intestate's  lifetime. 
Such  testimony  could  be,  on  the  issue,  only 
negative  In  character,  and  against  the  posl> 
tlve  testimony  from  other  witnesses,  besides 
the  personal  representative,  of  the  existence 
of  only  a  cow  and  a  calf  as  personal  assets, 
such  negative  testimony  cannot  prevail. 

It  was  not  contended  that  the  personal 
representative  received  any  of  the  Income 
of  the  intestate  during  his  lifetime;  but 
the  effort  was  directed  to  tracing  into  the 
hands  of  Mrs.  Hutchinson,  deceased  at  the 
time  of  the  hearing,  income  and  crops,  by 
mere  proof  that  Intestate  had  an  income, 
etc.,  and  that  she  appropriated  them.  How- 
ever frugal  Intestate's  habits  may  have  been, 
we  cannot  on  this  alone,  reverse  the  find- 
ing  below  upon  the  idea  that  such  testimony 
shows  personal  assets  additional  to  the  cow 
and  calf  mentioned.  To  Induce  the  action  in- 
dicated, to  In  effect  cancel  debts  and  also  di- 
rectly- enhance  personal  assets,  testimony  of 
a  more  satisfactory  character,  more  certain 
In  designation  of  assets  unreduced  to  pos- 
session by  the  personal  representative,  must 
be  presented.  In  order  to  overcome  positive 
testimony  to  the  (>ontrary. 

There  is  no  prejudicial  error  in  the  record, 
and  the  decree  of  sale  is  affirmed. 

Affirmed. 

TTSON.  C.  J.,  and  HARALSON,  SIMP- 
SON, ANDERSON,  and  DENSON,  JJ.,  con- 
cur. 


(15S  Ala.  129) 
B*IDEI/ITY  &  DEPOSIT  CO.  OP  MARY- 
LAND v.  WALKER  et  aL 
(Supreme  Court  of  Alabama.     Feb.  18,  1909.) 

1.  PiEAOina  ({  223*)— Deuubrbb— BiTECT  or 

SCSTAININO. 

Where  a  count  in  a  complaint  is  demnrred 

to  on  several  grounds,  the  count  becomes  of  no 

effect  on  the  sustaining  of  one  of  the  grounds. 

[E}d.  Note.— For  other  cases,  see  Pleading,  Dec. 

Dig.  i  223.*] 

2.  Appeal  and  Ebbor  (|  1033*)— Right  to 
Allege  Ebbob— Favorable  Rttlinos. 

Appellant  can  take  nothing  by  assignments 
of  error  to  rulings  on  demurrer  in  its  favor. 

[ESd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  4052-1062;  Dec.  Dig.  f 
1033.''] 

3.  Injunction  (S  239*)— Bond— Dakaoes. 

Where  an  injunction  bond  was  conditioned 
for  payment  of  all  damages  caused  by  die  su- 
ing out  of  the  injunction,  the  sureties  were  lia- 
ble for  damages  accruing  prior  as  well  as  sub- 
sequent to  the  bond. 

[Ed.  Note. — For  other  cases,  see  Injunction, 
Cent  Dig.  58  542,  543;    Dec.  Dig.  {  239.*) 

4.  Injunction  (§  250*)  — Bond  — Damaokb— 
Pleading. 

In  an  action  on  a  bond  given  on  obtaining 
an  injunction  against  the  foreclosure  of  a  mort- 
gage, plaintiffs  could  not  recover  for  depreda- 
tion in  value  of  the  mortgaged  property  during 


•For  other  cues  lee  Burne  toplo  and  lectlon  NUMBER  lo  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Reporter  Indazcv 


Digitized  by 


Google 


Ala.) 


FIDELITY  &  DEPOSIT  CO.  v.  WALKER. 


tun 


the  continoance  of  the  injunction,  where  It  waa 
oot  alleged  that  plaintiffs'  secority  was  thereby 
tendered  insaffldent. 

[EJd.  Note. — For  other  cases,  see  Injunction, 
Dec  Dig.  <  250.»] 

5.  Injunction    (§    252*)— Bond— LiABiLirr— 
Attornet's  Fees. 

Attorney's  fees  paid  or  incurred  in  procur- 
ing the  dissolution  of  an  injunction  are  recov- 
erable in  an  action  on  the  bond. 

[Ed.  Note. — For  other  cases,  see  Injunction, 
Cent  Dig.  {{  586-598;    Dec.  Dig.  |  252.*] 

6.  Srr-Onr  and  Ck)UNTEBci.AiM  (|  35*)— Plkas. 

In  an  action  on  an  injunction  l>ond,  pleaa 
of  set-off  alleging  breach  of  covenant  by  plain- 
tiffs and  others  against  the  plaintiff  in  the  in- 
junction suit  were  not  demurrable  as  sounding 
in  damages  for  which  the  law  provided  no  pe- 
cuniary standard  of  measurement 

[Ed.  Note.— For  other  cases,  see  Set-Off  and 
Counterclaim,  Cent  Dig.  {f  5S-64;  Dec.  Dig. 
f  85.*] 

7.  Pbinctpai.  and  Subett  (|  144*)— Action 
OH  Bond— Skt-Otf— Right  of  Subett. 

Where  a  «urel7  is  sued  alone,  it  is  author- 
ised by  Code  1886,  {  3731,  with  the  consent  of 
its  principal,  to  set  off  a  debt  due  from  plain- 
tiff to  such  principal  at  the  commencement  of 
the  action. 

[Eld.  Note.— For  other  eases,  see  Principal  and 
Surety,  Cent  Dig.  {  394;   Dec  Dig.  t  I'M.*] 

&  OOVKNAHTS  d  114*)— WABBAHTT  OF  TITLE 

—Eviction. 

Since  a  covenant  of  warranty  of  title  in  a 
deed  is  broken  as  soon  as  made.  If  there  is  a  su- 
perior outstanding  title,  or  an  incumbrance  di- 
minishing the  value  of  its  enjoyment  a  plea  al- 
leging breach  of  such  covenant  need  not  allege 
an  eviction. 

[Ed.  Note.— For  other  cases,  see  Covenants, 
Cent  Dig.  f  196;    Dec  Dig.  |  114.*] 

Appeal  from  Circuit  Court,  Colbert  Connty; 
C.  P.  Almon,  Judge. 

Action  by  Robert  H.  Walker  and  others 
against  the  ildelity  &  Deposit  Company  of 
Maryland  for  the  breach  of  an  injunction 
bond.  From  a  judgment  for  plalntlfTs,  de- 
fendant appeals.    Reversed  and  remanded. 

It  Is  unnecessary  to  set  ont  the  first  and 
second  counts.  The  third,  fourth,  fifth,  and 
sixth  counts  are  In  the  following  language: 

(3)  "PlaintiSs  claim  of  the  defendant  the 
snm  of  $1,500  for  the  breach  of  the  condi- 
tions of  a  certain  bond  made  by  the  defend- 
ant on.  to  wit.  the  8th  day  of  March,  1898, 
together  with  George  Glllham,  S.  E.  Hunt. 
and  M.  L.  Selden,  who  are  not  sned  In  this 
actl<»i,  payable  to  the  plaintifFs,  in  the  sum 
of  $1,600,  and  which  bond  is  in  words  and 
fig^ares,  as  follows:  'State  of  Alabama,  Col- 
bert County,  Second  District,  Northern  Chan- 
cery Division,  at  Tascombia,  Alabama. 
Know  all  men  by  these  presents,  that  we,  S. 
E.  Hunt.  George  Glllham,  and  M.  L.  Selden, 
and  Fidelity  &  Deposit  Company  of  Mary- 
land, surety,  are  held  and  firmly  bound  nnto 
Robert  H.  Walker,  John  A.  Walker,  Eliza  J. 
Walker,  and  R.  D.  S.  Bell  in  the  sum  of 
$1,600,  to  be  paid  to  the  said  payee  or  as- 
signs, for  the  payment  of  which,  well  and 
traly  to  be  made,  we  bind  ourselves  jointly 
and  severally,  and  each  of  us,  our  heirs,  exec- 


utors, and  administrators,  firmly  by  these 
presents.  Witness  our  hands  aud  seals  this 
8th  day  of  March,  1898.  Whereas,  George 
Glllham,  Myletus  L.  Selden,  and  Sara  E. 
Bunt  filed  their  bill  of  complaint  In  the 
chancery  court  of  the  Second  district.  North- 
ern chancery  division  of  said  state  [then  the 
Northwestern  chancery  division]  on  the  26th 
day  of  October,  1892,  against  Robert  H.  Walk- 
er, John  A.  Walker,  Eliza  J.  Walker,  and 
R.  D.  S.  BeU,  and  amongst  other  things 
praying  for  an  injunction  against  the  sale 
of  certain  property  under  a  mortgage  exe- 
cuted by  complainants  in  said  bill  on  the 
4th  day  of  April,  1890,  and  have  obtained  an 
order  for  the  issuance  of  said  injunction  in 
accordance  with  the  prayer  of  the  bill,  uiton 
the  execution  of  bond  and  security;  and 
whereas,  by  the  decree  of  the  chancery  court 
at  regular  term  held  on  the  14th  and  15th 
days  of  February,  1898,  on  motion  of  defend- 
ants, by  their  solicitors,  the  said  complain- 
ants are  required  to  give  sufficient  sureties 
on  the  injunction  bond  In  said  sum  of  $1,500: 
Now,  therefore,  the  conditions  of  the  above 
obligation  are  such  that  If  the  above-bound 
George  Glllham,  S.  B.  Hunt,  and  M.  L.  Sel- 
den, their  heirs,  executors,  administrators, 
or  any  of  them,  shall  and  do  well  and  truly 
pay  all  damages  and  costs  which  any  person 
may  sustain  by  the  suing  ont  of  said  Injunc- 
tion, if  the  same  be  dissolved,  then  the  above 
to  be  void;  otherwise,  to  remain  In  full 
force  and  effect  [Signed  and  sealed  by  the 
parties  above  named,  together  with  the  Fi- 
delity &  Deposit  Company  of  Maryland,  by 
Henry  B.  Gage,  attorney  In  fact,  and  attest- 
ed by  B.  F.  Manly,  general  agent]'  Which 
said  bond  was  delivered  by  the  maker  there- 
of to  and  approved  by  the  register  of  said 
chancery  court  and  was  upon  the  condition 
that  If  the  said  George  GiUham,  S.  E.  Hunt 
and  M.  L.  Selden,  theh:  heirs,  executors,  ad- 
ministrators, or  any  of  them,  should  well 
and  truly  pay  all  damages  and  costs  which 
any  x>erson  may  sustain  by  the  suing  out  of 
the  Injunction  mentioned  in  said  bond  in 
said  cause.  If  said  injpnctlon  Is  dissolved, 
then  said  bond  was  to  be  void,  but  otherwise 
to  remain  in  full  force.  And  the  plaintiffs 
aver  and  say  that  the  said  injunction  was 
issued  by  and  out  of  said  chancery  court 
and  served  upon  the  plalntitTs  herein,  and 
the  said  sale  by  them  mentioned  in  said  bond 
thereby  stayed  and  enjoined,  and  that  the 
condition  of  the  said  bond  above  described 
has  been  broken  in  this:  That  the  said  in- 
junction 80  sued  out  and  sustained  by  said 
Glllham,  Hunt  and  Selden  in  said  chancery 
court  in  said  cause  has  been  and  the  same 
is  dissolved  by  said  chancery  court  and  that 
the  said  Glllham,  Hunt,  and  Selden  have  not 
paid  the  damages,  with  the  interest  thereon, 
which  the  plaintiffs  have  sustained  by  the 
suing  out  of  said  injunction,  nor  has  any 
one  of  them  done  so,  or  any  part  thereof^ 
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and  that  the  condition  aforesaid  of  said 
bond  has  been  broken  In  and  by  the  failure 
of  said  Gillhaui,  Hunt,  and  Selden,  or  any  of 
them,  to  pay  to  the  plaintiff  the  following 
damages,  which  were  sustained  by  them  by 
the  suing  out  of  said  Injunction:  That  plain- 
tiffs hare  sustained  damages  to  the  amount 
of  $1,600  in  the  depreciation  and  loss  In 
value  of  the  land  mortgaged  by  said  GiUham, 
Hunt,  and  Selden  to  plaintiffs,  the  sale  of 
which  was  enjoined,  restrained  and  prevent- 
ed by  said  Gillham,  Hunt,  and  Selden,  by 
said  Injunction  so  sued  out  by  them,  which 
depreciation  and  loss  occurred  between  the 
issuance  and  service  of  said  injunction  and 
Its  dissolution,  and  which  said  damages  have 
not  been  paid  by  any  or  either  of  the  ob- 
ligors aforesaid,  or  any  part  thereof." 

(4)  Same  as  3,  down  to  and  Including  the 
words  "to  pay  to  plaintiffs  the  following 
damages,  which  were  sustained  by  them  by 
the  suing  out  of  said  injunction,  to  wit,"  and 
adds  the  following:  "That  plaintiffs  have 
sustained  damages  to  the  amount  of  $1,500 
in  the  depreciation  and  loss  In  value  of  the 
personal  property  mortgaged  by  said  Gill- 
ham,  Hunt,  and  Selden  to  plaintiffs,  the  sale 
of  which  was  enjoined,  restrained,  and  pre- 
vented by  said  injunction  so  sued  out  by  said 
Gillham,  Hunt,  and  Selden,  which  deprecia- 
tion and  loss  occurred  between  the  Issuance 
and  service  of  said  injunction  and  its  disso- 
lution, and  which  said  damage,  nor  any  part 
thereof,  has  not  been  paid  by  any  or  either 
of  the  obligors  to  said  bond." 

(5)  Same  as  4,  with  the  exception  that  the 
damages  sustained  are  alleged  to  have  re- 
sulted from  a  dissipation  and  removal  of 
the  personal  property  mortgaged,  etc. 

(6)  Same  as  3,  down  to  and  including  the 
words  "to  pay  the  plaintiffs  the  following 
damages,  which  were  sustained  by  them  by 
the  suing  out  of  said  injunction,  to  wit," 
and  adds:  "That  plaintiffs  have  sustained 
damages  In  the  amount  of  $500,  In  that  they 
have  Incurred  liability  for  and  have  become 
liable  to  pay  said  sum  as  the  reasonable 
fees  and  compensation  to  their  attorneys  and 
solicitors  for  their  services  rendered  in  pro- 
curing the  dissolution  of  said  Injunction." 

The  following  demurrers  were  filed  to  the 
complaint:  "(1)  It  appears  from  said  count 
that  George  Gillham,  S.  E.  Hunt,  and  M.  L. 
Selden  are  necessary  parties  defendant,  with- 
out the  presence  of  whom  the  plaintiffs  can- 
not maintain  their  action.  (2)  It  does  not 
appear  from  the  complaint  to  whom  the  bond 
referred  to  therein  was  made  payable;  the 
complaint  simply  averring  that  It  was  made 
to  the  plaintiffs,  without  stating  whether  it 
was  made  payable  to  each  and  all  the  plain- 
tiffs, or,  if  not  all  of  them,  it  does  not  state 
to  which  one  of  them  the  same  was  payable, 
without  which  the  plaintiffs  cannot  maintain 
this  action  for  one  on  behalf  of  all  of  them. 
(3)  So  much  of  said  complaint  as  avers  the 
right  to  recover  damages  for  reasonable  fees 
and  compensation  to  plaintiffs'  solicitors  In 


procuring  the  dissolution  of  said  injunction 
and  in  defending  and  defeating  the  suit,  said 
damages  are  not  within  the  terms  and  condi- 
tions of  said  bond.  (4)  To  so  much  of  said 
complaint  as  avers  that  plaintiffs  are  en- 
titled to  recover  damages  for  the  deprecia- 
tion and  loss  in  the  market  value  of  the  real 
estate  and  personal  property,  the  sale  of 
which  Is  alleged  to  have  been  enjoined,  the 
complaint  does  not  aver  that  said  real  estate 
and  personal  property  was  thereafter  sold, 
or  that,  if  sold,  it  failed  to  realize  the  amount 
of  Indebtedness  Intended  to  be  secured  by 
the  mortgage  thereon.  (6)  The  complaint 
fails  to  show  any  consideration  for  said  bond 
sued  on  in  this:  The  suing  out  of  the  in- 
junction and  stopping  the  sale  of  the  prop- 
erty under  the  alleged  mortgage  had  all  been 
done,  and  the  liability  of  the  complainant  in 
the  alleged  injunction  suit  had  been  Incurred, 
before  the  bond  sued  on  had  been  executed, 
and  the  promise  by  this  defendant  to  pay 
the  damages  sustained  by  the  plaintiffs  by 
reason  of  the  previous  Issuing  of  the  injunc- 
tion is  without  consideration.  (6)  It  Is  not 
shown  by  the  complaint  when  the  Injunc- 
tion complained  of  was  sued  out  by  Gillham, 
Hunt,  and  Selden.  (7)  The  complaint  falls 
to  allege  what  particular  part  or  parcel  of 
the  real  estate  emtwraced  In  the  alleged  mort- 
gage was  depreciated  In  value  by  reason  of 
the  suing  out  of  the  Injunction.  (8)  Hie 
complaint  falls  to  show  bow  the  suing  oat 
of  the  injunction  depreciated  the  value  of 
the  real  estate.  (9)  The  complaint  fails  to 
describe  the  real  estate  alleged  to  have  been 
damaged  or  depreciated  In  value  by  the  in- 
junction. dO)  The  complaint  falls  to  show 
how  or  In  what  way  the  suing  out  of  the 
Injunction  depreciated  the  value  of  the  per- 
sonal property  covered  by  said  mortgage. 
(11)  The  complaint  falls  to  show  whether 
the  whole  or  any  part  of  the  personal  prop- 
erty was  affected  or  depreciated  In  value  by 
the  suing  out  of  said  injunction.  (12)  Tbe 
complaint  fails  to  particularize  the  personal 
property  alleged  to  have  been  damaged  by 
the  suing  out  of  the  Injunction.  (13)  The 
complaint  falls  to  particularize  the  damage 
done  the  personal  property  which  was  effect- 
ed by  the  suing  out  of  the  injunction.  (14) 
Because  tbe  element  of  attorney's  fees  la 
not  an  element  of  damages  recoverable  on 
the  same  bond,  and  because  attorney's  fees 
for  the  defense  of  the  suit  on  Its  merits  are 
not  recoverable  against  this  defendant,  and 
because  the  services  were  rendered  prior  to 
the  time  that  the  bond  here  sued  on  was 
executed." 

The  following  additional  grounds  were 
Interposed  to  count  6:  "Said  count  falls  to 
show  any  expense  was  Incurred  In  an  ef- 
fort to  dissolve  the  injunction.  It  is  not 
shown  that  any  motion  was  made  to  dis- 
solve the  Injunction  complained  of  in  this 
suit." 
The  defendant  filed  the  following  pleaa: 
(1)  "At  tbe  time  this  suit  was  Instituted 
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the  plaintiffs  were  Indebted  to  said  George 
Gillham,  M.  I>.  Selden,  and  Sara  E.  Hunt  In 
the  sum  of  $3,060  as  damages  for  the  breach 
of  the  covenants  in  a  deed  of  conveyance 
made  and  entered  Into  by  the  said  Robert 
H.  Walker,  3.  A.  Walker  and  bis  wife,  Bllza 
Walker,  and  S.  A.  T.  Bell  and  her  husband, 
R.  D.  S.  Bell,  to  the  said  George  Glllham, 
H.  L.  Selden,  and  Sara  E.  Hunt,  which  deed 
was  dated  April  4,  1890,  wherein  the  plaln- 
tUts,   in  consideration  of  a  large  sum  of 
money,  to  wit,  the  sum  of  $20,000,  sold  and 
conveyed  to  the  said  Glllham,  Selden,  and 
Hunt  a  three-fourths  interest  in  certain  real 
estate  and  personal  property  lying  and  being 
in  the  counties  of  Colbert  and  Franklin,  in 
the  state  of  Alabama,  known  as  the  'Walk- 
er Mine,'  and  more  particularly  described  in 
said  deed  as  an  undivided  three-fourths  In- 
terest in  the  N.  W.  %  of  section  27,  and  the 
N.  Vt  of  section  28,  and  the  N.  %  of  the  S. 
B.  %  and  the  N.  W.  %  of  the  S.  W.  %  of 
section  28;   also  an  undivided  three-fourths 
interest  in  an  undivided  one-half  Interest  in 
the  N.  %  of  the  S.  B.  M,  of  section  27,  all  in 
township  S,  range  11  W.;  also  all  the  imple- 
ments, machinery,  tools,  etc.,  now  on  said 
land,  consisting  in  part  of  one  steam  pomp, 
a  70  horse  power  lM>ller,  300  feet  of  3-inch 
piping,  1,200  feet  of  16-lnch  steel  rails,  20 
tram  cars,  one  lot  of  mining  tools,  one  flume 
about  400  feet  long,  one  20-foot  log  washer, 
one  13-foot  revolving  screw,  one  50  horse 
power  boiler,   one  40  horse  power  engine 
with  ail  appurtenances  and  connections,  and 
all  machinery  placed  by  Walker  &  Co.  on 
said  land;    also  6  mules,  10  wagons,  and 
harness,  and  one  blacksmith  outfit,  tools,  etc. 
To  all  of  said  property  the  plaintiffs  war- 
ranted the  title  by  the  terms  of  said  deed. 
And  defendant  avers  that  the  said  plaintiffs, 
as  a  part  of  their  said  agreement  and  cove- 
nant, agreed  that  a  good  and  sufficient  pump 
waa  to  be  at  once  supplied  by  plaintiffs  and 
at  their  expense  to  throw  a  sufficient  stream 
of  water  to  the  washer,  and  that  all  the 
machinery  on  said  land  known  as  the  'Walk- 
er Mine'  should  be  put  in  proper  condition 
for  work  at  the  expense  of  said  plaintiffs. 
And  defendant  avers  that  the  plaintiffs  fail- 
ed and  refused  to  supply  the  pump  and  nec- 
essary   machinery  to  complete   the   works, 
and  faUed  to  supply  tram  cars  and  piping; 
also  failed  to  complete  the  flume,  and  fail- 
ed to  put  the  machinery  on  said  land  at  said 
mine  in  the  proper  condition  for  work,  and 
failed  utterly  to  do  or  perform  the  things 
they   had  by  their  covenant  agreed  to  do. 
And   defendant  avers  that  at  the  time  of 
the  execution  of  said  deed  as  aforesaid  the 
plaintiff  represented  that  the  machinery  at 
said    mine  was  in  good  working  condition 
and   suitable  for  the  work  intended  to  be 
done  by  it    And  defendant  avers  that  said 
representations  were  false,  and  that  the  said 
Gillbam,  Selden,  and  Hunt  were  required  to 
spend  large  sums  of  money,  to  wit,  the  sum 
of    $3,O80,    to  put   the   said   machinery   in 


good  working  order.  And  defendant  further 
states:  That  the  covenants  of  warranty  in 
said  deed  were  broken,  In  this,  to  wit:  At 
the  time  of  the  purchase  by  said  Gillham, 
Selden,  -  and  Hunt  there  was  a  [mortgage 
Hen]  upon  said  property  for  taxes  to  the 
amount  of  $113.13;  that  the  title  failed  to 
a  large  part  of  the  property  embraced  in 
said  deed  as  follows,  to  wit:  The  N.  W.  V4 
of  section  28,  township  6,  range  11  W.;  also 
40  acres  In  the  S.  W.  %  of  section  28,  town- 
ship 6,  range  11  W.  That  said  land  was 
valued  in  the  purchase  thereof  by  said  Gill- 
bam, Selden  and  Hunt  at  $11  per  acre,  and 
that  there  is  to  that  extent  a  breach  in  the 
covenants  of  warranty  in  said  deed  made  by 
the  plaintiffs  to  the  said  Glllham,  Selden, 
and  Hunt  to  said  property.  And  defendant 
avers  that  by  reason  of  the  said  plaintiffs 
falling  to  keep  and  perform  the  covenants 
in  said  deed  of  conveyance  the  said  Gillham, 
Selden,  and  Hunt  were  damaged  to  the 
amotmt  of  $3,080.  Wherefore  this  defend- 
ant pleads  the  said  damage  or  such  part 
thereof  as  is  necessary  to  a  set-off  to  plain- 
tifTs  claim  In  this  cause." 

(3)  "At  the  time  this  suit  was  Instituted 
the  plaintiffs  were  indebted  to  said  Glllham, 
Selden,  and  Sara  Hunt  In  the  sum  of  $3,060 
as  damages  for  the  breach  of  the  covenants 
In  a  deed  of  conveyance  made  and  entered 
Into  by  the  said  Robt  H.  Walker,  J.  A. 
Walker  and  his  wife,  Eliza  Walker,  and  S. 
A.  T.  Bell  and  her  husband,  R.  D.  S.  Bell, 
to  the  said  George  Gillham,  M.  L.  Selden, 
and  S.  A.  Hunt,  which  deed  was  dated  April 
4,  1890,  wherein  the  plaintiffs.  In  considera- 
tion of  a  large  sum  of  money,  to  wit,  the 
sum  of  $20,000,  sold  and  conveyed  certain 
real  estate,  a  three-fourths  interest  therein, 
to  the  said  Gillham,  Selden,  and  Hunt,  and 
the  same  Interest  in  certain  personal  prop- 
erty; said  real  estate  and  personal  property 
lying  and  being  situate  In  Colbert  and  Frank- 
lin counties.  In  the  state  of  Alabama,  and 
known  as  the  'Walker  Mine,'  and  more  par- 
ticularly described  in  said  deed."  Same  as 
In  plea  1,  down  to  and  including  the  words, 
"in  proper  condition  for  work  at  the  expense 
of  said  plaintiffs,"  after  which  is  the  fol- 
lowing: "Said  agreement  is  In  words  and 
figures  as  foUows:  "April  4,  1889.  Where- 
as, M.  L.  Selden,  S.  E.  Hunt,  and  George 
Glllham  have  purchased  from  J.  A.  Walker 
and  others  certain  mining  property  in  Col- 
bert county,  Alabama,  and  have  assumed  to 
pay  a  debt  to  W.  T.  Adams  Machine  Com-, 
pany,  $6,600,  and  to  Peter  Clay,  $4,000,  as  a 
part  of  the  consideration  for  said  i^'operty: 
Now  it  is  agreed  by  said  J.  A.  Walker  and 
his  associates  that  there  are  no  other  debts 
on  said  property  or  liens  on  the  same,  and 
if  there  are  they  will  discharge  and  pay  the 
same  without  costs  to  said  Selden  et  al. 
They  further  agree  that  a  good  and  sufficient 
pump  is  to  be  at  once  supplied  by  said  Walk- 
er and  associates  at  their  expense  to  throw 
a  sufficient  stream  of  water  to  the  washer. 
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and  to  do  this  at  once  and  with  the  least 
possible  delay;  that  all  the  machinery  on 
said  land  known  as  the  "Walker  Mine"  shall 
be  put  In  proper  condition  to  work  and  wash 
ore  at  tne  eipense  of  said  Walker.  -And  we 
Instruct  said  Selden  et  at.  not  to  pay  Adams 
Machine  Company  any  money  until  the 
pump  Is  put  in  order  or  supplied  by  one  that 
will  do  the  work  required.  Said  Walker 
agrees  to  hold  the  note  given  by  Selden  and 
others,  due  April  9,  1891,  for  $2,025,  to  him, 
and  not  to  dispose  of  the  same  until  all 
said  work  Is  completed,  said  pump  supplied, 
and  the  title  to  all  land  conveyed  to  Selden 
and  others  by  said  Walker  and  others  Is 
made  satisfactory.  [Signed]  3.  A.  Walker.' " 
The  remainder  of  the  plea  Is  the  same  as 
plea  1. 

Demurrers  were  Interposed  to  said  pleas 
as  follows:  "(1)  The  matters  and  things  set 
up  In  said  pleas  are  not  the  subject  of  set- 
off. (2)  The  matters  and  things  set  up  In 
said  pleas  as  matters  of  set-off  are  demands 
sounding  In  damages  merely.  (S)  The  mat- 
ters and  things  set  up  In  said  plea  are  not 
debts  or  liquidated  demands  due  from  these 
plalntUfs  to  the  comakers  or  principals  of 
this  defendant  (4)  To  so  much  of  said  pleas 
as  se^  to  set  off  the  failure  of  plaintiffs 
to  supply  a  sufficient  pump  and  necessary 
machinery  to  complete  the  work,  they  are 
not  debts  or  liquidated  demands  due  from 
these  plaintiffs  to  the  comakers  or  princi- 
pals of  this  defendant  (5)  To  so  much  of 
the  pleas  as  seek  to  set  off  |3,0S0  to  put  the 
machinery  in  good  working  order,  that  this 
was  not  a  debt  or  liquidated  demand  due 
from  plaintiffs  to  the  comakers  or  principals 
of  this  defendant  (6)  To  so  much  of  said 
pleas  as  seek  to  set  off  as  damages  for  the 
breach  of  covenants  of  warranty  for  the  al- 
leged failure  of  title,  that  the  damages  claim- 
ed are  not  debts  or  liquidated  demands  due 
from  these  plaintiffs  to  the  comakers  or 
principals  of  defendant  (7)  To  so  much  of 
the  pleas  as  seek  to  set  off  damages  for  the 
breach  of  covenants  In  the  deed  of  convey- 
ance to  the  comakers  or  principals,  because 
the  damages  claimed  are  not  a  debt  or  liqui- 
dated demand  due  from  these  plaintiffs  to 
the  comakers  or  principals  of  this  defendant 
(8)  To  so  much  -of  said  pleas  as  seek  to  set 
<rff  damages  for  a  failure  of  title  to  part  of 
the  land  conveyed  by  plaintiff  to  the  co- 
makers or  principals  of  defendant  because 
said  pleas  fail  to  show  any  brief  of  the  cove- 
•  nants  of  said  deed,  because  they  faU  to 
show  that  the  comakers  or  principals  of  de- 
fendant have  been  evicted,  beoause  said 
pleas  fail  to  allege  or  show  wherein  the  de- 
fect in  such  title  consisted,  because  said 
pleas  fall  to  show  or  allege  that  such  de- 
fect has  been  ascertained  by  some  court  of 
competent  jurisdiction,  and  because  said 
pleas  fail  to  allege  or  show  that  the  defects 
were  not  known  to  said  comakers  or  prin- 
cipals." 


Kirk,  Carmtchael  ft  Rather,  for  appellant 
Joseph  H.  Nathan,  for  appellees. 

DOWDEJLL,  a  J.  The  complaint  as  orlg^ 
Inally  filed  contained  two  counts,  and  was 
subsequently  amended  by  adding  counts,  3, 
4,  5,  and  6.  A  demurrer  was  filed  to  the  first 
and  second  counts,  assigning  many  grounds. 
The  Judgment  entry  recites,  after  amend- 
ment allowed  to  the  first  count  that  the  de- 
murrer to  counts  1  and  2  is  sustained  on  the 
fourteenth  ground,  overruling  all  other 
grounds.  It  does  not  appear  that  any  amend- 
ment was  made  or  offered  as  to  counts  1  and 
2  after  this  ruling  on  the  demurrer.  The 
sustaining  of  any  one  ground  of  a  demurrer 
to  a  count  Is  as  effective  in  putting  such 
count  out  as  would  be  the  sustaining  of  all 
the  grounds,  if  no  amendment  is  made  to 
meet  the  ruling  on  the  demurrer.  The  rul- 
ing of  the  court  below  on  the  demurrer  to  the 
first  and  second  counts  being  in  favor  of  the 
appellant  the  appellant  can  take  nothing  by 
Its  assignments  of  error  addressed  to  the  ac- 
tion of  the  court  on  the  demurrer  to  these 
two  counts. 

The  writ  of  injunction  was  obtained  to  re- 
strain an  attempted  foreclosure  of  a  mort- 
gage under  a  power  of  sale  contained  In  the 
mortgage.  The  bond  sued  on  was  given  after 
the  issuance  of  the  writ  and  upon  a  decretal 
order  of  the  chancery  court  pending  the  in- 
junction proceedings  in  that  court  requiring 
an  additional  bond.  The  conditI<M)  of  the 
bond  Is  to  pay  all  damages  caused  by  the  so- 
Ing  out  of  the  Injunction.  By  the  condition 
of  the  bond  damages  prior  to  its  execution, 
as  well  as  subsequent  occasioned  by  the  is- 
suance of  the  vrrlt  are  Included. 

In  the  third  and  fourth  counts,  added  by 
way  of  amendment  to  the  complaint  the 
special  damages  claimed  are  for  the  alleged 
depreciation  in  value  of  property  embraced 
In  the  mortgage.  It  Is  not  averred  that  the 
plaintiffs,  by  the  alleged  depredation  in  val- 
ue of  the  property,  were  thereby  derived  of 
their  security  for  the  mortgage  debt  For 
aught  that  appears  from  the  averments,  ex- 
cept inferentlally,  the  pr<q)erty,  notwithstand- 
ing the  depreciation  In  value,  was  more  than 
sufficient  to  pay  the  mortgage  debt  and.  It 
80,  no  damage  resulted  to  the  plaintiffs  by 
reason  of  the  depreciation  in  value.  As  was 
said  In  the  case  of  Daniels  v.  Carney,  148 
Ala.  81,  84,  42  South.  462,  468,  7  L.  R.  A. 
(N.  S.)  920,  121  Am.  St  Bep^  84:  "Good 
pleading  requires  that  the  facts  which  con- 
stitute the  cause  of  action  relied  on  shall  be 
stated  In  the  complaint  and  not  left  In  in- 
ference. Facts,  when  averred,  may  be  estab- 
lished Inferentlally  from  other  facts  shown 
in  evidence,  but  this  is  a  rule  of  evidence  and 
not  of  pleading."  For  the  omission  to  aver 
that  the  alleged  depredation  in  value  so  im- 
paired the  mortgage  security  as  to  defeat  in 
whole  or  in  part  the  collection  of  the  morl* 
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gBge  debt,  tiie  count  was  defective  and  rab- 
ject  to  demurrer. 

The  special  damages  claimed  In  tbe  sixth 
count,  added  by  way  of  amendment,  are  for 
attorney's  fees  paid  or  Incurred  in  procuring 
the  dissolution  of  the  Injunction.  The  claim 
Is  confined  to  attorney's  fees  Incurred  In  ob- 
taining the  dissolution,  and  was  therefore 
free  from  objection  on  demurrer.  Such  dam- 
ages are  always  deemed  recoverable  In  a  suit 
upon  the  Injunction  bond.  The  rule  In  re- 
spect to  what  fees  are  recoverable  in  actions 
of  this  kind  is  stated  In  the  case  of  Jadcson 
V.  MOlspaagh,  100  Ala.  285,  14  South.  44. 
See,  also,  the  later  case  of  Curry  v.  Mortgage 
Co.,  124  Ala.  614,  27  South.  454. 

Tlie  demands  sought  to  be  set  off  by  pleas 
1  and  8  are  for  damages  for  which  tbe  law 
gives  a  pecuniary  standard  of  measurement, 
and  are  not  claims  sounding  in  damages 
merely,  and  these  pleas  were  not  subject  to 
demurrer  on  that  ground.  DAter  v.  Henry, 
144  Ala.  652,  39  South.  72,  and  cases  there 
dted. 

Tbe  defendant,  as  surety  on  the  Injunc- 
tion bond,  being  sued  alone,  could,  with  the 
consent  of  his  principal,  set  off  a  debt  due 
from  the  plaintiff  to  him,  the  defendant's 
principal,  at  the  commencement  of  the  suit 
Code  1896,  i  3731.  The  pleas  were  not  sub- 
ject to  any  of  the  grounds  stated.  It  is  not 
necessary  that  plea  should  show  an  eviction. 
"Fbe  covenant  of  warranty  of  title  in  a  deed 
of  conveyance  la  broken  as  soon  as  made, 
if  there  Is  a  superior  outstanding  title,  or  an 
Incumbrance  diminishing  tbe  value  of  the  en- 
joyment" Sayre  v.  ShefDeld  Co.,  106  Ala. 
441, 18  South.  101 ;  Copeland  v.  McAdory,  100 
Ala.  653,  13  South.  645. 

There  are  other  assignments  of  error ;  but 
the  views  we  have  taken  render  It  unneces- 
sary to  consider  them,  as  the  questions  are 
sndi  as  are  not  likely  to  arise  on  another 
trial. 

For  the  errors  Indicated,  the  Judgment  Is 
reversed,  and  the  cause  remanded. 

Reversed  and  remanded. 

ANDERSON,  McCLELLAN,  MAYFIELD, 
and  SAYRE,  JJ.,  concur. 

(IBS  Al*.  «S) 

CITY  OF  ANNISTON  v.  COURT  OF  COUN- 
TY COM'RS  OF  CALHOUN  COUNTY. 
(Snpreme   Court  of  Alabama.     Feb.   0,   1000.) 
Statdtks  (I  146»)— AnopTioN— "Cooa." 

The  fact  that  Acts  1907,  p.  Ml,  I  120, 
relating  to  a  special  road  and  bridge  tax,  is  em- 
bodied as  a  section  in  tlie  printed  Code  of  1907, 
imparts  to  it  no  validity,  because  it  was  ap- 
proved after  the  approval  of  the  "Code,"  which 
b  properly  the  manuscript  prepared  by  the  Code 
commissioner,  revised  by  the  Code  committee, 
and  adopted  by  tbe  Legislature,  and  not  the 
printed  volumes  labeled  "Code  of  Alabama." 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  f  215;    Dec.  Dig.  §  146.* 

FV)r  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  1239-1240.] 


Appeal  ftom  City  Court  of  Annlston; 
Thomas  W-  Coleman,  Jr.,  Judge. 

Action  between  the  City  of  Annlston  and 
the  Court  of  County  Commissioners  of  Cal- 
houn County.  From  a  Judgment  for  the  lat- 
ter, the  former  appeals.    Affirmed. 

A.  P.  Agee,  for  appellant  H.  D.  McCarty, 
for  appellee. 

MAYFIELD,  J.  There  Is  but  one  question 
involved  In  this  case,  and  that  is :  Is  section 
120  of  the  act  approved  August  13,  1907 
(Acts  1907,  p.  847),  known  as  the  "Municipal 
Code  Bill,"  valid?  Was  It  constituUonally 
enacted? 

The  act  of  which  It  is  a  part  being  passed 
and  approved  after  the  act  adopting  the 
Code,  It  appearing  In  the  Political  Code  as 
section  1335  thereof,  does  not  Impart  any 
validity  or  invalidity  to  any  part  of  the  Mu- 
nicipal Code  bUl  as  it  was  passed  and  ap- 
proved: First  because  the  act  ad<vtlng  the 
Municipal  Code  was  a  subsequent  act  to  the 
one  adopting  tbe  Code  of  Alabama,  which 
includes  a  Political  Code,  a  ClvU  Code,  and 
a  Criminal  Code;  second,  because  the  act 
adopting  the  Code  of  Alabama,  approved  Ju- 
ly 27,  1907  (Acts  1907,  p.  499),  expressly  pro- 
vided that  "no  act  passed  on  or  after  July 
9,  1907,  shall  be  repealed  or  affected  in  any 
manner  by  the  adoption  of  the  C!ode  of  Ala- 
bama," and,  further,  that  all  acts  passed  at 
that  session  of  the  Legislature,  of  a  general 
nature,  should  be  Incorporated  in  the  Code  of 
Alabama.  While  there  was  authority  for 
printing  the  act  In  the  General  Code,  divid- 
ing it  Into  sections  and  numbering  them  nu- 
merically with  matter  constituting  the  Code 
of  Alabama  proper,  it  does  not  thereby  form 
a  part  of  the  Code  law  of  this  state,  but  Is 
purely  statutory  law,  only  compiled  and  ar- 
ranged with  the  Code  proper  for  convenience. 
See  preface  to  volume  1  (Political  Code). 

The  Code  of  Alabama  proper  Is  not  the 
three  printed  volumes  bound  and  labeled 
"Code  of  Alabama."  The  Code  proper,  as 
adopted  by  the  Legislature,  is  In  the  manu- 
script prepared  by  the  Code  commissioner, 
and  revised  by  the  Code  committee,  and 
adopted  by  the  Legislature.  The  Code  prop- 
er is  only  a  part  of  the  three  printed  vol- 
umes. The  other  matter  Is  either  historical, 
constitutional,  or  statutory  matter,  together 
with  annotations  prepared  by  the  commis- 
sioner, compiled  and  edited  by  the  Code  com- 
mission, printed,  bound,  and  distributed,  for 
convenience.  The  reconstruction  acts  are  in 
these  printed  volumes,  and  have  been  In  ev- 
ery previous  printed  Code,  since  they  were 
passed  by  Congress.  The  Declaration  of  In- 
dependence is  In  the  printed  volumes  called 
the  Code,  and  has  been  in  the  printed  copies 
of  every  previous  Code ;  but  of  course,  it  is 
not  a  part  of  the  Code  proper. 

The  exact  question  Involved  In  this  case 
was  necessarily  involved  in  the  case  of  Blr- 


otliw 


(M  ume  topic  and  lectlon  NUMBER  In  Dec.  *  Am.  Digs.  1907  to  data,  *  Reporter  Indexti 


Digitized  by  VjOOQIC'' 


606 


48  SOUTHBRN  REPORTER. 


(Ala. 


mingbam  t.  Miller,  Treas'r  (decided  by  this 
court  at  this  term)  48  South.  496,  In  which 
the  opinion  was  written  by  Justice  Denson, 
which  the  writer  of  this  opinion  adopts  as  a 
clear,  forceful,  and  correct  exposition  of  all 
the  questions  InvolTed  on  this  appeal;  and 
on  the  authority  of  that  case  the  Judgment 
of  the  trial  court  must  be  affirmed. 
Affirmed. 

DOWDELL,  O.  X,  and  ANDERSON  and 
McCLELLAN,  JJ.,  concur- 


(158  Ala.  8) 

SIMMONS  T.  STATR 
(Supreme  CJourt  of  Alabama.     Feb.  18,  1909.) 

1.  HouiciDB    (}    135*)— Indictment— INSTBD- 
UKNT  Used. 

An  indictment  for  homicide  Is  not  invalid 
because  it  charges  that  the  killing  of  deceased 
was  by  "shooting  him  with  a  'gum,'"  Instead 
of  with  a  "gun.'*^ 

[Ed.   Note.— For  other  cases,   see   Homicide, 
Cent.  Dig.  I  220;   Dec.  Dig.  t  136.*] 

2.  Criuinai.  Law  (8  278*)— Plea  in  Abate- 
ment—Gbounds—Dbawino  or  Oband  Jubt. 

The  fact  that  the  key  of  the  grand  jury  box 

was  not  deposited  with  the  county  treasurer  Is 

not  a  ground  for  abatement  of  the  indictment 

[Ed.    Note. — For   other   cases,    see   Criminal 

Law,  Cent.  Dig.  {  640;   Dec  Dig.  {  27&*] 

3.  Witnesses  (}  77*)- Testtno  Ooufetenct 
OF  Child— Discretion  of  Coubt. 

It  is  within  the  discretion  of  the  court  to 
allow  counsel  for  the  state  to  examine  a  child 
12  years  of  age  as  to  his  religious  training,  to 
determine  his  understanding  of  the  obligation  of 
an  oath. 

[Ed.   Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  S  195;    Dec  Dig.  |  77.*] 

4.  Witnesses   (8  45*)— Competenct— TJndeb- 
btandino  of  Child. 

A  child  12  years  of  age,  who  testifies  that 
he  goes  to  Sunday  school,  has  "heard  of  God 
and  Jesus  Christ,  that  boys  who  tell  the  truth 
go  to  heaven,  and  boys  who  swear  to  lies  go  to 
the  bad  world,"  Is  competent  to  testify. 

[Ed.   Note. — For  other  cases,   see   Witnesses, 
Cent  Dig.  i  106;    Dec.  Dig.  {  45.»] 

6.  Homicide  (S  174*) — Evidence. 

In  a  prosecution  for  homicide,  the  testimo- 
ny of  a  witness  as  to  why  he  advised  defendant, 
after  the  homicide,  to  go  to  another  state,  was 
properly  excluded. 

[Ed.   Note. — For  other  cases,   see   Homicide, 
Cent  Dig.  <  365;    Dec.  Dig.  S  174.*] 

6.  Homicide  (S  193*)— Evidence. 

Where  the  defense  in  a  prosecution  for 
homicide  sought  to  show  that  deceased  had  a 
pistol  and  was  trying  to  use  It  it  was  proper 
to  allow  his  wife  to  testify  that  his  pistol  was 
in  his  trunk. 

[EM.   Note.— For  other  cases,   see   Homicide, 
(3ent  Dig.  S  416;   Dec.  Dig.  (  193.*] 

7.  (Tbiminal   Law   (J  789*)— Instbuctions— 
Reasonable  Doubt. 

In  a  prosecution  for  homicide,  there  was  no 
error  in  instructing  the  jury:  "It  is  not  every 
doubt  that  justifies  an  acquittal,  because  evenr- 
thing  pertaining  to  human  affairs  may  be  sub- 
ject to  some  doubt.  A  doubt  must  be  reason- 
able, such  as  grows  out  of  the  8u£Bciency  of  the 
evidence  to  convince  the  jury  to  a  moral  certain- 
ty of  defendant's  guilt.    The  state  is  not  requir- 


ed to  prove  defendant's  guilt  to  an  absolute  or 
mathematical  certainty,  but  only  to  a  moral  cer- 
tainty." 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  f  1906;    Dec.  Dig.  {  780.*] 

8.  Criminal  Law   (S   789*)— Instbuctions— 
"Reasonable  Doubt." 

In  a  prosecution  for  homicide,  the  court 
properly  defined  reasonable  doubt  as  "such  a 
doubt  as  leads  the  mind  of  the  jury,  in  view  of 
all  the  evidence,  in  a  state  of  reasonable  uncer- 
tainty as  to  the  guilt  of  defendant" 

[Ed.  Note. — ^For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  1906;    Dec.  Dig.  i  789.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7,  pp.  5958-5972;   vol.  8,  p.  7779.] 

9.  Homicide  (|  300*)  —  Instbuctions- Self- 

Defense. 

In  a  prosecution  for  homicide,  it  was  prop- 
er to  instruct  that,  to  entitle  defendant  to  an 
acquittal  on  his  plea  of  self-defense,  "at  the 
time  the  fatal  shot  was  fired  there  must  have 
been  a  present  and  Impending  necessity,  real  or 
apparent,  to  fire  to  protect  himself  from  such 
impending  real  or  apparent  danger,  and  that 
there  was  no  other  reasonable  mode  of  escape 
from  such  danger,  and  defendant  must  not  be 
in  default  in  bringing  on  the  difficulty." 

[Ed.  Note.— For  other  cases,  see  Homidde, 
Cent  Dig.  {  617 ;   Dec.  Dig.  |  300.*] 

10.  Cbiminal  Law  ({  829*)— Tbial— Refusal 

OF   iNSTBUCnON. 

It  is  not  error  to  refuse  a  requested  Instruc- 
tion, the  substance  of  which  has  already  been 
given. 

[EM.  Note.— For  other  cases,  see  Criminal 
Law,  (Tent  Dig.  S  2011;    Dec.  Dig.  {  829.*] 

11.  Criminal  Law  (i  789*)— Instbuctions— 
Reasonable  Doubt. 

In  a  prosecution  for  homicide,  it  was  error 
to  refuse  to  charge  that,  "if  there  is  one  single 
fact  proven  to  the  satisfaction  of  the  pury  whidi 
is  inconsistent  with  defendant's  guilt,  this-  ia 
sufficient  to  raise  a  reasonable  doubt,  and  the 
Jury  should  acquit." 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  1906;    Dec.  Dig.  f  789.*] 

12.  Criminal  Law    (S   561*)  —  Reasonabi.! 
Doubt — Gbounds— Good  (3habacteb. 

In  a  prosecution  for  homicide,  proof  of  good 
character  of  defendant  Is  not  sufficient  to  cre- 
ate a  reasonable  doubt  as  to  his  guilt 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Ont.  Dig.  i  1267;    Dec  Dig.  i  561.*] 

13.  Homicide  ($  300*)  —  Self-Defensb— Db- 
fendant's  Fbeedom  fbom  Fault. 

It  is  proper  to  refuse  an  instruction  on  self- 
defense  which  fails  to  require  freedom  by  de- 
fendant from  any  fault  in  bringing  on  the  dif- 
ficulty. 

[EM.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  {  617;    Dec  Dig.  {  300.*] 

Appeal  from  Circuit  CJourt,  Jackson  Coun- 
ty; W.  W.  Haralson,  Judge. 

Walter  Simmons  was  convicted  of  murder 
In  the  second  degree,  and  appeals.  Reversed 
and  remanded. 

The  pleas  in  abatement  are  sufficiently  set 
ont  in  the  opinion.  The  demurrers  thereto 
are  in  the  following  form :  "Comes  the  state, 
by  its  solicitor,  and  demurs  to  the  plea  in 
abatement  filed  in  the  indictment  In  the 
above-entitled  cause,  and  assigns  the  follow- 
ing grounds:     (1)  Said  plea  alleges  that  the 
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defendant's  name  la  Walter  Simmons,  and 
not  Walter  Sunmons,  wbereas  said  indict- 
ment allows  that  the  defendant  is  charged  by 
the  name  of  Walter  Simmons,  and  he  is  no- 
where in  or  on  said  indictment  called  or 
charged  by  the  name  of  Walter  Sunmona 
(2)  The  defendant  is  charged  in  said  indict- 
ment as  Walter  Simmons,  and  by  his  plea  he 
avers  that  Is  his  name.  (3)  It  is  not  averred 
in  defendant's  third  plea  or  ground  for  quash- 
ing the  indictment  that  the  matter  therein 
set  out  as  matter  of  abatement  of  the  in- 
dictment in  any  way  prejudices  the  substan- 
tial rights  of  the  defendant,  and  it  does  not 
appear  that  his  substantial  rights  were  in 
any  way  prejudiced  by  the  matters  so  aver- 
red. (4)  It  la  not  averred  in  the  plea  in 
abatement  that  the  grand  Jury,  or  any  mem- 
bera  of  the  grand  Jury,  were  not  drawn  in 
the  presence  of  the  ofScials  designated  by 
law."  Goonsel  for  appellant  contends  that 
the  demurrers  should  admit  the  fact  pleaded 
and  submit  to  the  court  the  law  arising  on 
that  fact 

The  witness  Lee  Smith  being  called,  an  ob- 
jection to  his  competency  as  a  witness  was 
raised  by  the  defendant,  and  the  court  direct- 
ed the  state's  attorney  to  examine  him  on 
his  voir  dire,  when  the  following  answers 
were  made:  "I  am  12  years  old.  I  go  to 
Sunday  school.  I  have  heard  of  God  and 
Jesua  Christ.  Bad  boys  go  to  the  bad  world, 
and  good  boys  go  to  heaven.  Boys  who  tell 
the  truth  go  to  heaven,  and  boys  who  swear 
to  Ilea  go  to  the  bad  world."  Will  Glliey 
was  asked  by  defendant's  counsel :  "What 
prompted  you  to  malie  that  suggestion  to 
him  (defendant)  about  going  to  Utahy  The 
witness  answered :  "He  had  no  money  or  in- 
fluential friends  to  stand  by  him  in  court  I 
had  been  informed  that  the  Smiths  would 
kill  him.  I  knew  they  had  considerable  in- 
fluence, and  would  swear  anything  In  court; 
and  I  thought  it  best  for  the  boy  to  go  to 
Utah,  where  his  people  were." 

The  following  charges  were  given  at  the 
requeat  of  the  state:  "(1)  It  is  not  every 
doubt  that  Justifies  an  acquittal,  because  ev- 
erything pertaining  to  human  affairs  may  be 
subject  to  some  doubt  A  doubt  must  be  rea- 
sonable, such  as  grows  out  of  the  sufficiency 
of  the  evidence  to  convince  the  Jury  to  a 
moral  certainty  of  the  defendant's  guilt. 
(1%)  The  state  is  not  required  to  prove  the 
defendant's  guilt  to  an  absolute  or  mathe- 
matical certataty,  but  only  to  a  moral  cer- 
tainty. If  the  Jury  is  morally  certain  of  the 
defendant's  guilt  they  should  find  him 
guilty.  (2)  There  arfe  three  well-defined  ele- 
ment* of  self-defense :  At  the  time  the  fatal 
sbo*  was  fired,  there  must  have  been  a  pres- 
ent «•«•*  '•"^sending  necessity,  real  or  appar- 
ent, to  dre  to  protect  himself  from  such  im- 
pendmtr  nmi  ur  apparent  danger;  and  that 
there  v»<t8  no  other  reasonable  mode  of  escape 
from  such  danger ;  and  the  accused  must  not 
be  at  fault  in  bringing  on  the  difficulty.  (3) 
The  doubt  that  Justifies  an  acquittal  must  be 


a  reasonable  doubt,  such  a  doubt  as  leads  the 
mind  of  the  Jury,  in  view  of  all  the  evidence, 
In  a  state  of  reasonable  uncertainty  as  to 
the  guilt  of  the  defendant" 

The  fourth  charge  given  at  the  request  of 
tlie  defendant  is  as  follows:  "(4)  If  you 
find  from  all  the  evidence  in  the  case  that 
there  is  a  probability  of  defendant's  inno- 
cence, you  must  acquit" 

The  following  charges  were  refused  to 
the  defendant:  "(A)  The  court  charges  the 
Jury  that  if  there  is  a  probability  of  defend- 
ant's Innocence  you  should  acquit  him.  (B) 
I  charge  you,  genUemen  of  the  Jury,  that,  if 
there  la  one  shigle  fact  proved  to  the  satis- 
faction of  the  Jury  which  Is  inconsistent  with 
defendant's  guilt  this  is  sufficient  to  raise  a 
reasonable  doubt,  and  the  Jury  should  ac- 
quit (C)  If  the  prisoner  has  proved  a  good 
character  as  a  man  of  peace,  the  law  says 
that  such  good  character  may  be  sufficient  to 
create  or  generate  a  reasonable  doubt  of  his 
gulU,  although  no  such  doubt  would  have  ex- 
isted but  for  such  good  character.  (D)  If  the 
Jury  t>elieve  from  the  evidence  that  deceased 
was  in  the  act  of  drawing  a  pistol  from  his 
pocket  and  that  the  defendant  was  approach- 
ing the  door  of  the  room  where  deceased  was 
at  the  time,  and  the  defendant  upon  seeing 
the  deceased  in  the  act  of  drawing  his  said 
pistol  and  hearing  him  threaten  to  use  the 
same,  shot  the  deceased,  then  the  defendant 
bad  the  right  to  act  upon  the  reasonable  ap- 
pearance of  things  at  the  time.  (E)  If  the 
Jury  believe  from  the  evidence  that  the  name 
of  the  defendant  was  not  as  charged  in  the 
Indictment,  then  they  should  acquit  the  de- 
fendant (F)  If  the  Jury  believe  from  the 
evidence  that  the  name  of  the  defendant  is 
not  Walter  Sunmons  as  charged  in  the  in- 
dictment then  they  should  acquit  him.  (O) 
If  the  Jury  believe  from  the  evidence  that 
the  deceased  was  shot  with  a  gun,  then  they 
should  acquit  the  defendant.  (H)  If  the  Ju- 
ry believe  from  the  evidence  that  deceased 
was  shot  with  a  gun,  and  not  with  a  gum.  as 
charged  in  the  indictment  then  they  should 
acquit  the  defendant  (I)  If  the  Jury  believe 
from  the  evidence  that  the  name  of  defend- 
ant is  Walter  Simmons,  and  that  he  was 
known  by  that  name  and  by  no  other,  then 
the  Jury  should  acquit  the  defendant" 

Lawrence  B.  Brown,  for  appellant  Alex- 
ander M.  Garber,  Atty.  Gen.,  and  Thomas  W. 
Martin,  Asst  Atty.  Gen.,  for  the  State. 

SIMPSON,  J.  The  appellant  was  Indicted 
for  the  crime  of  murder  in  the  first  degree, 
and  was  convicted  of  murder  In  the  second 
degree.  The  demurrer  to  the  Indictment,  bas- 
ed on  the  ground  that  it  charges  the  killing 
to  have  been  done  with  a  "gimi,"  is  without 
merit  Any  person  of  "common  understand- 
ing" knows  that  it  was  Intended  to  be  with 
a  "gun."  Code  1907,  {  7134.  The  expression 
is,  "shooting  him  with  a  gum."  The  word 
"gum,"  in  this  connection,  cannot  mean  any- 
thing else  than  "gun,"  as  there  is  no  audi 
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thing  as  a  "gum"  wltb  whldi  a  man  could  be 
shot. 

The  plea  In  abatement,  that  the  defend- 
ant's name  Is  "Simmons"  and  not  "Sunmons," 
is  without  merit,  as  an  inspection  of  the  orig- 
inal indictment,  which  is  certified  to  this 
court,  shows  that  the  word  is  "Simmons." 

The  other  ground  of  abatement  is  likewise 
without  merit,  to  wit,  that  the  key  to  the 
jury  Ijox  was  not  deposited  with  the  county 
treasurer.  Mcl^roy  v.  State,  120  Ala.  274, 
25  South.  247;  Linneban  t.  State,  116  Ala. 
471,  478,  22  South.  662 ;  Code  1907,  i  7256. 

There  was  nothing  in  the  form  of  the  de- 
murrer to  the  pleas  in  abatement  which  made 
it  necessary  to  overrule  it. 

There  was  no  rerersible  error  in  allowing 
the  solicitor  for  the  state  to  examine  the  wit- 
ness Lee  Smith,  on  his  voir  dire,  as  to  bis 
having  sufficient  knowledge  to  understand 
the  obligation  of  an  oath.  This  is  a  matter 
which  rests  in  the  sound  discretion  of  the 
court,  to  examine  the  proposed  witness  itself 
or  permit  counsel  to  examine  him.  Carter  v. 
State,  63  Ala.  52,  35  Am.  Rep.  4;  Henderson 
T.  State,  135  Ala.  43,  44,  33  South.  433. 

The  witness  was  competent  to  testify.  Me- 
Ouff  V.  State,  88  Ala.  147,  150,  7  South.  35, 
16  Am.  St.  Rep.  26;  Wade  v.  State,  50  Ala. 
164,  166;  Castleberry  v.  State,  135  Ala.  24, 
27,  33  South.  431;  6  May  field's  Dig.  p.  972, 
973. 

There  was  no  error  In  striking  from  the 
showing  as  to  the  witness  Bud  Reeves,  the 
statement  In  regard  to  the  "wife  and  various 
members  of  the  Smith  family"  doing  all  In 
their  power  to  prevent  him  from  telling  what 
he  saw  and  beard.  This  was  the  mere  con- 
clusion of  the  witness.  He  should  have  stated 
what  was  said  to  blm,  and  who  said  It. 

The  question  to  the  witness  Gllley  as  to 
why  he  advised  his  nephew  (defendant)  to 


go  to  Utah,  and  the  answer  thereto,  were 
property  excluded. 

Testimony  had  been  given  on  the  part  of 
the  defense  tending  to  show  that  the  deceas- 
ed bad  a  pistol  and  was  attempting  to  use  it. 
It  was,  therefore,  proper  to  allow  liis  wife 
to  testify  that  his  pistol  was  in  his  trunk. 

There  was  no  error  in  the  charges  given  at 
the  request  of  the  state.  Coleman  t.  State, 
59  Ala.  52;  Welsh  v.  State,  96  Ala.  92,  11 
South.  450;  Jackson  ▼.  State,  94  Ala.  90,  10 
South.  509. 

Charge  A,  requested  by  the  defendant.  Is 
substantially  the  same  as  charge  4  given  at 
his  request. 

Charge  B,  requested  by  the  defendant, 
should  have  been  given.  Walker  v.  State 
(Ala.)  45  South.  640. 

There  was  no  error  In  the  refusal  to  give 
charge  C,  requested  by  tbe  defendant  Grold- 
smlth  v.  State,  105  Ala.  9,  12,  16  South.  933 ; 
Crawford  v.  State,  112  Ala.  3,  13,  24,  21 
South.  214;  Eggleston  v.  State,  129  Ala.  81, 
84,  30  South.  682,  87  Am.  St  Rep.  17;  Me- 
a^lan  T.  State,  140  Ala.  100,  101.  103,  37 
South.  238. 

There  was  no  error  In  refusing  to  give 
diarge  D,  requested  by  tbe  defendant  It 
omita  any  mention  of  freedom  from  fault  by 
the  defendant  in  bringing  on  the  difficulty ; 
also  of  the  duty  to  retreat 

There  was  no  error  in  the  refusal  to  give 
charges  B,  F,  O,  H,  and  I,  requested  by  the 
defendant  The  matters  therein  have  been 
treated  of  in  discussing  the  pleas  In  abate- 
ment and  the  demurrers  thereto. 

The  Judgment  of  the  court  is  reversed,  and 
tbe  cause  remanded. 

Reversed  and  remanded.    ' 

DOWDBLU  a  J.,  and  DBNSON  and  MAX- 
FIELD,  JJ.,  concur. 
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WALDROP  V.  STATE.     (No.  13,617.) 

(Supreme  Court  of  Mississippi.    Feb.  22,  1909.) 

Homicide  (8  IGO*)— Assault  with  Intent  to 
Kill— Evidence— .\.DMissiniLiTY. 

In  a  prosecution  for  assault  and  battery 
with  intent  to  kill,  evidence  as  to  improper  com- 
mnuioations  claimed  to  liave  been  written  by 
defendant  to  tlie  wife  of  the  prosecuting  witness 
was  not  pertinent  to  the  issue  as  to  defendant's 
jruilt  of  assault,  since  proof  of  the  fact  that  de- 
fendant sent  the  objectionable  communications 
did  not  show  any  reason  why  he  should  assault 
the  husband  of  the  woman  to  whom  they  were 
sent. 

[EM.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  §  341 ;   Dec.  Dig.  i  169.»] 

Appeal  from  Circuit  Court,  Harrison  Coun- 
ty; W.  H.  Hardy,  Judge. 

B.  J.  VValdrop  was  convicted  of  assault 
and  battery  with  intent  to  kill  and  murder, 
and  appeals.    Reversed  and  remanded. 

The  record  discloses  the  fact  that  a  Mrs. 
Seillier  had  received  a  postal  card  and  let- 
ter, the  latter  of  which  was  signed  with  ap- 
pellant's name,  though  appellant  denies  hav- 
ing sent  either  the  letter  or  the  postal  card 
to  Mrs.  Seillier,  but  says  that  they  were 
sent  by  another  party,  to  wit,  one  McKin- 
oey.  Afterwards  Mrs.  Seillier's  husband  ac- 
cused appellant  of  writing  this  letter  and 
postal  card,  which  appellant  denied.  Later 
on  in  the  same  day  appellant  drove  by  Seil- 
lier's house,  and  Seillier  came  out  to  the 
buggy,  when  some  words  ensued,  and  each 
began  to  shoot  at  the  other.  They  were 
each  indicted  for  assault  and  battery  with 
intent  to  kill.  At  the  trial  of  Seillier,  appel- 
lant was  placed  on  the  stand  as  a  witness, 
bis  cross-examination  being  conducted  by 
Seillier's  attorney,  W.  J.  Gex.  On  the  trial 
of  appellant,  Gex  was  permitted,  over  ap- 
pellant's objections,  to  testify  as  to  the  mat- 
ters touching  the  sending  of  the  letter  and 
postal  card  brought  out  in  the  cross-exam- 
ination of  appellant  at  the  trial  of  Seillier. 
The  letter  and  post  card  were  also  introduc- 
ed in  evidence  over  appellant's  objections; 
be  having  denied  writing  either  of  them, 
and  it  not  being  proven  that  they  had  been 
written  by  him. 

The  giving  of  the  first  instruction  for  the 
state  is  assigned  as  error  by  the  appellant. 
This  Instruction  Is  as  follows:  "(1)  The 
court  instructs  the  Jury,  for  the  state,  that  if 
they  believe  from  the  evidence  In  this  case 
beyond  a  reasonable  doubt  that  defendant 
Waldrop  forwarded  or  directed  to  be  for- 
warded to  Mrs.  R.  A.  Seillier's  residence  the 
letter  in  evidence,  and  then  rode  up  to  R.  A. 
Seillier's  residence  and  provoked  the  diffi- 
culty, and  entered  the  difficulty  armed  with 
a  deadly  weapon,  and  so  brought  the  difficul- 
ty on  and  entered  It  intending  to  use  his  pis- 
tol and  overcome  Seillier,  and  caused  and 
provoked  Seillier  to  advance  on  him  with  a 
pistol  In  his  hand,  defendant  had  no  right  to 


shoot  at  Seillier,  although  defendant  may 
have  been  In  danger  of  suffering  great  bodi- 
ly harm  from  Seillier  at  the  time  of  the 
shooting,  vmless  the  Jury  from  the  evidence 
have  a  reasonable  doubt  that  the  defendant 
had  abandoned  the  difficulty  at  the  time  of 
the  shooting." 

J.  H.  Mize,  for  appellant.  Geo.  Butler, 
Asst.  Atty.  Gen.,  for  the  State. 

MAYES,  J.  It  was  error  for  the  court  to 
admit  in  evidence  either  the  postal  card  or 
letter.  Neither  should  the  court  have  per- 
mitted the  testimony  of  Mr.  Gex.  None  of 
these  things  could  po.sslbly  throw  any  light 
on  the  issue  being  tried.  This  testimony 
having  no  pertinency  to  the  issue.  It  was 
unfair  to  the  defendant  and  prejudicial  In 
the  highest  degree  to  allow  testimony  which 
could  only  operate  to  personally  prejudice 
him  In  the  eyes  of  the  Jury.  The  letter,  the 
postal  card,  and  the  testimony  of  Mr.  Gex 
only  tended  to  prove  that  the  appellant  had 
been  writing  improper  letters  to  the  wife  of 
Seillier,  and  did  not  tend  to  prove  the  guilt 
of  appellant  of  the  crime  charged.  The  De 
Silva  Case,  in  91  Miss.  776,  45  South.  611,  Is 
not  analogous  to  this  case.  In  that  case 
Mrs.  De  Silva  was  the  party  charged  with 
the  assault  and  battery,  and  at  that  time 
Mrs.  De  Silva  had  in  her  hands  some  in- 
sulting postal  cards,  which  she  charged  the 
prosecutrix  with  sending  to  her  daughter. 
At  the  time  sharp  words  ensued  between 
the  parties,  followed  by  the  assault.  The 
court  said,  under  these  circumstances,  and 
because  the  cards  were  the  cause  of  trouble 
at  the  very  time,  and  were  In  the  hands  of 
Mrs.  De  Silva,  they  should  have  been  admit- 
ted when  Mrs.  De  Silva  was  being  prosecut- 
ed. But  the  facts  of  this  case  are  quite 
different.  Waldrop  Is  the  person  accused  of 
sending  the  letters,  and  he  had  denied  to 
the  husband  that  he  had  done  so.  Since 
Waldrop  was  accused  of  sending  the  letters, 
there  was  no  reason  why  this  should  have 
caused  him  to  assault  Seillier. 

We  may  remark  here,  also,  that  the  first 
instruction  asked  for  the  state  is  erroneous. 
The  principle  of  law  declared  by  this  In- 
struction may,  in  a  rare  case,  have  Its  ap- 
plication; but  under  the  facts  of  this  case 
it  should  not  have  been  given. 

Reversed  and  remanded. 


R  E.  FORBES  PIANO  CO.  v.  HENINGTON. 

(No.  13,647.) 
(Supreme  Court  of  Mississippi.    March  1,  1909.) 

Execution  (5  2(;2*)—Sale— Rights  of  Pdb- 
CHASER — Property  Passing. 

A  company,  which  took  a  bill  of  sale  to  a 
piano  as  part  payment  on  another,  under  an 
agreement  that  the  piano  should  remain  with 
the  customer  until  the  company  called  for  it, 
was  entitled  to  the  piano  as  against  one  claim- 


*For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  &  Am.  Digs.  1907  to  date.  A  Reporter  Indexes 
4S  SO.-39 
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Ing  ander  a  •ubseqaent  execclion  against  the 
costomef. 

[Ed.  Note.— For  other  cases,  see  Bzecntion, 
Cent.  Dig.  {  747 ;  Dec  Dig.  {  262.»] 

Appeal  from  Circuit  Court,  Marlon  Coun- 
ty; W.  H.  Cook,  Judge. 

Replevin  by  the  K.  E.  E\>rbcs  Plauo  Com- 
pany against  L.  Henlngton.  From  a  Judg- 
ment for  defendant,  plaintiff  appeals.  Re- 
versed and  remanded. 

The  defendant  claims  title  by  virtue  of  a 
sale  under  an  exec-utlon  issued  on  a  Judg- 
ment against  a  Mrs.  Williams,  and  levied  on 
the  piano  in  question  as  her  property.  The 
piano  was  sold  and  appellee  became  the 
purchaser.  The  plaintiff  claims  title  through 
a  bill  of  sale  given  him  by  Mr.  Williams;  it 
being  agreed  between  plaintiff's  agent  and 
Mr.  and  Mrs.  Williams  that  this  piano 
should  be  given  as  part  payment  on  a  new 
instrument,  and  should  remain  in  Mrs.  Wil- 
liams' house  until  such  time  as  plaintiff  de- 
manded possession  of  it  Thereupon  Mr. 
Williams,  in  Mrs.  Williams'  presence  and 
with  her  consent,  and  in  pursuance  with 
this  agreement,  executed  a  bill  of  sale,  and 
the  piano  was  allowed  to  remain  in  the 
Williams  home  until  levied  upon,  as  here- 
tofore set  out  Both  sides  asked  a  per- 
emptory instruction,  and  the  court  gave  that 
for  the  defendant.  Appellant  contends  that 
appellee  acquired  no  title  under  the  execu- 
tion sale,  since  Mrs.  Williams  had  no  title 
Id  the  property. 

Harris  &  Willing,  for  appellant  Watkins 
ft  Watkins  and  Mounger  ft  Mounger,  for  ap- 
pellee. 

MAYES,  J.  The  Forbes  Piano  Company 
clearly  make  out  a  perfect  title  to  the  prop- 
erty in  question,  and  should  have  been  given 
a  peremptory  instruction  for  same.  Since 
this  was  not  done,  but  a  peremptory  instruc- 
tion was  given  the  other  way,  the  case  must 
be  leversed  and  remanded. 


(9S  HlBS.  468) 

MAXWELL  T.  MISSISSIPPI  VALLET  CO. 
et  al.    (No.  13.697.) 

(Supreme  Court  of  Mississippi.    March  1,  1909.) 

1.  Railboads  (t  72*)— Dekhs— CoNSTBUcnoH 
— Conditions. 

A  deed  recited  a  consideration  ot  $1  ard 
the  benefits  to  the  grantors  from  the  comrtnic- 
tion  of  a  railroad  through  their  lands.  Anovher 
deed  recited  that,  in  consideration  of  the  public 
convonience  from  the  construction  of  a  road  to 
a  particular  town  as  surveyed  through  the  gran- 
tors' lands  and  the  establishment  and  mainte- 
nance of  a  depot  on  land  conveyed  to  grantee, 
and  upon  the  completion  of  the  road,  certain 
land  was  granted.  A  third  deed  recited  as  con- 
sideration $1  and  benefits  to  accrue  through 
construction  of  the  road  and  the  establishment 
and  maintenance  of  a  depot  on  lands  conveyed. 
n«ld,  that  the  first  deed  imposed  no  condition 


precedent,  but  that  the  other  two  did,  vb.,  tk 
establishment  and  maintenance  of  a  depot 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  f  171 ;   Dec  Dig.  |  72.»] 

2.   EjECniEHT  ({  90*)  —  EVIDBNCK  —  Admissi- 
BILITV. 

Where,  in  ejectment,  defendant  claimed  an- 
der deeds  containing  conditions  precedent,  it 
was  error  to  exclude  plaintiffs  testimony  as  to 
whether   the   conditions  had   been  met. 

[Ed.  Note.— For  other  cases,  see  Ejectment 
Cent  Dig.  i  255;   Dec  Dig.  {  90.*] 

Appeal  from  Circuit  Court,  Lawrence  Coun- 
ty; R.  L.  Bullard,  Judge. 

"To  be  dfflcUlly  reported." 

Ejectment  by  W.  C.  Maxwell  against  th« 
Mississippi  Valley  Company  and  another. 
From  a  judgment  for  defendants,  plaintiff  ap- 
peals.   Reversed  and  remanded. 

W.  C.  Maxwell  brought  suit  in  ejectment 
for  possession  of  a  strip  of  !and  300  feet 
wide,  which  was  used  by  the  Mississippi  Val- 
ley Company  and  the  Brookhaven  ft  Pearl 
River  Railroad  Company  for  railroad  pur- 
poses under  a  contract  between  plaintiff  and 
defendants,  which  contract  Is  in  the  form  of 
certain  deeds  hereinafter  set  out  The  first 
deed  la  dated  September  4,  1902,  and  con- 
tains the  following  stipulations:  "In  con- 
sideration of  the  sum  of  one  dollar  to  as  in 
hand  paid,  the  receipt  of  which  is  hereby  ac- 
knowledged, and  of  the  benefits  that  will 
accrue  to  us  by  reason  of  the  construction  of 
a  railroad  through  our  lands,  we  hereby  bar- 
gain, sell,  convey,  and  warrant  to  Stnyvesant 
Fish,"  etc.  The  second  deed  is  dattxj  Decem- 
ber 29,  1902,  and  recites  as  foUov.i:  "For 
and  in  consideration  of  the  public  ii;ood  and 
convenience  to  be  derived  therefrou  by  the 
citizens  of  the  town  of  Monticello,  in  said 
county  and  state,  and  the  public  weal  of  the 
county  of  Lawrence  generally,  in  the  event  of 
the  construction  of  a  railroad  to  the  town  of 
Monticello,  as  now  surveyed  and  located  over, 
through,  and  across  our  lands,  and  the  eit- 
tabllshment  and  maintenance  of  a  depot  at 
some  point  on  the  strip  of  land  this  day  con- 
veyed by  us  to  Stuyvesant  E^sh,  or  on  the 
right  of  way  heretofore  conveyed  for  the  pur- 
pose of  the  construction  of  a  railroad  to  the 
said  Fish  through  our  lands  or  either  of 
them:  Now,  in  consideration  of  the  above 
condition,  and  upon  the  constniction  and  com- 
pletion of  said  railroad,  we  hereby  grant 
and  donate  to  Stuyvesant  Fish  and  his  suc- 
cessors in  office  of  the  president  of  the  Il- 
linois Central  Railroad  Company,  for  the 
use  of  the  citizens  of  the  town  of  Monticello 
and  the  public  weal  generally  of  said  Law- 
rence county,  the  following  described  land, 
situated  in  the  county  of  Lawrence  and  state 
of  Mississippi,  to  wit"  The  third  deed,  of 
date  December  29,  1902,  contains  the  follow- 
ing stipulation:  "For  and  in  consideration 
of  the  sum  of  one  dollar  cash  in  hand  paid, 
receipt  whereof  is  hereby  acknowledged,  and 
of  the  benefits  that  will  accrue  to  us  by  rea- 
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son  of  the  coDstructlon  of  a  railroad  through 
our  lands  and  the  establishment  and  main- 
tenance of  a  depot  to  be  erected  and  main- 
tained, at  some  point  on  the  lands  herein 
conveyed  or  heretofore  conveyed  to  Stuyve- 
sant  Fish  by  ns  for  a  right  of  way,  at  and 
for  the  town  of  Monticello,  in  said  county 
and  state,  we  hereby  bargain,  sell,  convey, 
and  warrant  unto  Stuyvesant  Pish,  his  suc- 
cessors and  assigns,  the  following  described 
lands,  situated,  lying,  and  being  in  the  county 
of  Lawrence  and  state  of  Mississippi,  to  wit." 
On  the  trial  the  court  gave  a  peremptory  in- 
struction for  the  defendants.  On  appeal  the 
appellant  contends  that  the  deeds  above  set 
out  contained  conditions  subsequent,  which 
were  to  have  been  performed  by  the  grantee. 
Touchstone  &  Salter,  for  appellant 

WHITFIELD,  C.  J.  The  court's  construc- 
tion of  the  deed  executed  by  W.  C.  Maxwell 
and  Mollie  L.  Maxwell,  on  the  4th  of  Sep- 
tember, 1902,  was  correct  This  deed  con- 
veyed a  strip  of  laud  100  feet  wide,  and  con- 
tained no  condition  precedent  whatever.  But 
tlie  construction  of  the  two  deeds  executed  by 
the  same  parties  on  the  29th  of  December, 
1002,  one  for  a  strip  of  land  130  feet  in  width, 
and  the  other  for  a  strip  of  land  50  feet  in 
width,  was  not  correct,  as  they  both  do  con- 
tain conditions  precedent  The  consideration 
expressed  in  both  these  deeds,  as  moving 
from  the  railroad  company  to  the  grantors, 
is  that  the  railroad  company  shall  establish 
and  maintain  a  depot  and  It  is  expressly 
said:  "Now,  in  consideration  of  the  above 
conditloD,  upon  the  construction  and  comple- 
tion of  said  railroad,  we  hereby  grant"  etc. 
This  is  the  language  of  the  deed  conveying 
the  land  150  feet  in  width,  and  in  the  other 
deed  a  part  of  the  consideration  is  expressed 
to  be,  also,  the  establishment  and  main- 
tenance of  a  depot  to  be  erected  and  main- 
tained, etc.,  and  yet  the  court  held  that 
these  deeds  contained  no  condition  whatever, 
and  refused  to  allow  Maxwell  to  testify 
whether  those  conditions  and  considerations 
had  been  complied  with.  Ail  this  was  error. 
See  Railroad  v.  Baldwin's  Ex'rs,  78  Miss. 
59,  29  South.  763. 

Reversed  and  remanded. 


FOREMAN  T.   STATE.     (No.  13,753.) 
(Supreme  Court  of  Mississippi.    March  8,  1909.) 

CRiiasAi,  Law  (§  599*)— Continuance— Sub- 
PBisE— Amendment  op  Indictment. 

Where  an  indictment  for  embezzlement  of 
funds  as  secretary  of  a  certain  iod?e  was  amend- 
ed at  the  trial  so  as  to  charge  defendant  with 
embezzlement  as  the  agent  of  anotlier  society, 
distinct  in  its  organization  and  objects  from  the 
first,  defendant  was  entitled  to  a  continuance 
on  the  ground  of  surprise. 

[Ed.    Note.— For    other   cases,    see    Criminal 
Law,  Cent   Dig.  gf   1333,   iaS4;    Dec   Dig.   $ 


Appeal  from  Circuit  Court  Sharliey  Coun- 
ty; John  N.  Bush,  Judge. 

Lee  W.  Foreman  was  convicted  of  embez- 
zlement and  he  appeals.  Reversed  and  re- 
manded. 

Beadle  &  Howard  and  W.  E.  Mollison,  for 
appellant  Geo.  Butler,  Asst  Atty.  Gen.,  for 
the  State. 

FLETCHER,  J.  This  appellant  was  indict- 
ed for  embezzling  certain  funds  which 
came  into  his  hands  as  "secretary  of  the  B. 
K.  Bruce  Lodge  of  Colored  Odd  Fellows." 
On  the  trial  it  was  developedl  .fcy  the  testi- 
mony that  It  was  appellant's  duty  to  collect 
these  funds  and  remit  them  to  the  secretary 
of  the  "Odd  Fellows'  Benefit  Association  of 
Mississippi";  this  latter  organization  being 
somewhat  distinct  In  its  organization  and  ob- 
jects from  the  Odd  Fellows  lodge  proper. 
Thereupon  the  court  over  the  objection  of  de- 
fendant permitted  the  state  to  amend  the  in- 
dictment so  as  to  charge  that  Foreman  was 
"agent  of  the  Odd  Fellows'  Benefit  Association 
of  Mississippi."  Appellant's  counsel.  Insisting 
that  the  amendment  made  a  new  case  and 
that  he  was  thereby  taken  by  surprise,  and 
was  unprepared  to  malte  defense,  asked  that 
the  case  be  continued. 

We  think  it  was  fatal  error  to  deny  this  re- 
quest It  Is  manifest  that  the  amendment  did 
make  a  new  case,  and  reasonable  opportunity 
should  have  been  given  defendant  to  meet  the 
changed  aspect  of  affairs.  Indicted  for  em- 
bezzling funds  received  as  an  officer  of  one 
society,  he  was  tried  for  embezzling  funds  re- 
ceived as  an  officer  of  another,  toward  which 
he  sustained  a  different  attitude  and  in  re- 
gard to  which  he  owed  a  different  duty.  Since 
the  case  must  be  reversed,  we  here  express 
grave  doubts  as  to  the  propriety  of  the  amend- 
ment and  suggest  that  a  new  indictment  be 
secured,  which  will  correctly,  describe  appel- 
lant's attitude  toward  the  funds  collected  and 
contain  proper  averments  as  to  the  owner- 
ship of  the  moneys  alleged  to  have  been  mis- 
appropriated. 
Reversed  and  remanded. 


WHITE  et  al.  ▼.  STATE.     (No.  13,613.) 

(Supreme  Court  of  Mississippi.    March  1,  1909.) 

Animals  (§  45*)— Malicious  Shooting— Af- 
fidavit— Amexdment. 

Where  an  affidavit  for  maliciously  shooting 
a  horse,  which  neither  set  out  the  name  of  tho 
horse  nor  its  description,  laid  the  ownership  of 
the  horse  in  one  person,  it  was  error  to  ameikd 
the  affidavit  by  laying  the  ownership  in  anotlier. 

[Ed.  Note.— For  other  cases,  see  Animals,  Dec. 
Dig.  §  45.»] 

Appeal  from  Circuit  Court,  Harrison  Coun- 
ty ;  W.  H.  Hardy,  Judge. 
Bud  White  and  another  were  convicted  for 
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maHdously  shooting  a  horse,  and  they  appeal. 
Reversed  and  remanded. 

Appellants  were  Informed  against  before  a 
justice  of  the  peace  for  maliciously  shooting 
a  horse ;  the  aflSdavlt  reciting  that  It  was  the 
property  of  one  James  Riley.  On  the  trial  the 
aflSdavlt  was  amended,  so  as  to  lay  the  own- 
ership In  his  son,  Willie  Riley.  Neither  the 
name  of  the  horse  nor  Its  description  is  set 
out  In  the  affidavit.  On  appeal  among  oth- 
er errors  assigned  Is  the  action  of  the  court  In 
permitting  this  amendment  to  the  affidavit. 

J.  H.  Mize,  for  appellants.  Geo.  Butler, 
Asst  Atty.  Gen.,  for  the  State. 

MATES,  J.  We  do  not  think  the  amend- 
ment to  the  affidavit  should  have  been  allow- 
ed by  the  court.  This  ease  cannot  be  distin- 
guished from  the  case  of  Hudson  v.  State,  73 
Miss.  784,  19  South.  905. 

Reversed  and  remanded. 


DAMPF  V.  YAZOO  &  M.  V.  R.  CO. 

(No.  13,527.) 
(Supreme  Court  of  Mississippi.    Feb.  15,  1909.) 

1.  Negligence  (J  124*)  —  Care  as  to  Cuil- 
DBEN— Injuries  on  Turntables— Permis- 
sion to  Play  on— Evidence. 

In  an  action  for  injuries  to  a  child  on  a 
railroad  turntable,  evidence  as  to  permission  giv- 
en to  the  child  to  play  on  the  turntable  by  an 
employ^  of  the  railroad  was  admissible. 

[Ed.  Note.— P'or  other  cases,  see  Negligence, 
Dec.  Dig.  §  124.*] 

2.  Negligence  (8  130*)— Injuries  to  Chil- 
dren on  TtTRNTABLE— Questions  for  Jury. 

In  an  action  for  injuries  to  a  child  playing 
on  a  railroad  turntable,  evidence  held  sufficient 
to  go  to  the  jury  on  the  issues  of  negligence  and 
contributory  negligence. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Dec.  Dig.  §  136.»] 

Appeal  from  Circuit  Court,  Wilkinson  Coun- 
ty ;  M.  H.  Wilkinson,  Judge. 

"To  be  officially  reported." 

Action  by  Jacob  Dauipf,  by  his  next  friend, 
against  the  Yazoo  &  Mississippi  Valley  Rail- 
road Company.  From  a  judgment  for  defend- 
ant on  a  directed  verdict,  plaintiff  appeals. 
Reversed  and  remanded. 

Appellant,  a  boy  between  12  and  13  years 
of  age,  was  playing  with  a  lot  of  other  small 
boys  around  a  turntable  of  the  defendant  rail- 
road company.  The  turntable  had  been  left 
unlocked,  being  fastened  In  place  only  by  an 
Iron  rod,  which  seems  to  have  been  removed 
by  the  boys,  who  began  to  turn  the  turntable 
around :  and  while  so  doing,  appellant's  foot 
was  caught,  and  one  of  his  toes  so  crushed 
that  the  removal  of  the  bone  became  neces- 
sary. The  defendant  pleaded  the  gross  neg- 
ligence of  the  plaintiff,  who  bad  knowledge  of 
the  danger,  and  who  had  been  warned  by 
some  one  passing  by  that  It  was  dangerous. 
On  the  trial  the  plaintiff  offered  testimony 


tending  to  show  that  one  Abe  Bonney,  an  em- 
ploye of  the  railroad  company,  who  was  near 
the  turntable  at  the  time  engaged  In  watching 
an  engine,  had  given  these  boys  permission 
to  play  on  the  turntable.  This  evidence  was 
excluded,  and  a  peremptory  Instruction  was 
given  for  defendant,  and  plaintiff  appeals. 

Shannon  &  Jones  and  E.  G.  Shannon,  for 
appellant.    Mayes  &  Longstreet,  for  appellee. 

WHITFIELD,  O.  J.  The  excluded  testi- 
mony as  to  Abe  Bonney's  permission  was  com- 
petent. On  the  testimony  In  this  record,  the 
case  should  most  manifestly  have  gone  to  the 
jury.  The  court,  therefore,  erred  In  giving  a 
peremptory  instruction  for  the  defendant. 

Reversed  and  remanded. 


EVANS  v.  M.  C.  LILLY  &  CO.    (No.  13,547.) 
(Supreme  Court  of  Mississippi.    March  8,  1909.) 

1.  Associations  (§  16*)— Individual  Liabil- 
ity OF  Member's. 

Members  of  a  voluntary  association,  sign- 
ing a  note  given  by  the  association,  are  individ- 
ually liable  thereon,  regardless  of  their  intentions 
respecting  liability  or  their  belief  as  to  the  law 
relating  thereto,  and  even  though  their  signa- 
tures were  followed  by  abbreviations  indicating 
their  offices  in  the  association. 

[Ed.  Note. — For  other  cases,  see  Associations, 
Cent.  Dig.  §  20 ;    Dec.  Dig.  §  10.*] 

2.  Appeal  and  Error  (§  1028*)— Harmless 
Error- Rulings  on  Pleadings. 

Where  the  whole  course  of  a  trial  clearly 
shows  defendant's  liability,  and  that  no  other 
result  could  ever  be  reached,  a  judgment  against 
defendant  will  not  be  reversed  merely  because 
some  of  defendant's  pleas  were  traversed  on  im- 
material issues. 

[B3d.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  $  4034 ;    Dec.  Dig.  §  1028.») 

3.  Appeal  and  Error  (§  302*)— Questions 
FOB  Review — Presentation  on  Motion  fob 
New  Trial. 

Though  a  peremptory  instruction  for  plain- 
tiff was  given  in  the  absence  of  defendant's 
counsel  and  before  opportunity  was  offered  to 
defendant  to  present  additional  proof,  the  judg- 
ment will  not  be  reversed  on  appeal,  where  de- 
fendant on  his  motion  for  a  new  trial  made  no 
showing  as  to  the  materiality  of  the  additional 
evidence  which  he  would  have  introduced. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dip.  |  1744;  Dec  Dig.  §  302.*] 

Appeal  from  Circuit  Court,  Noxubee  Coun- 
ty;   R.  F.  (Dochran,  Judge. 

Action  by  M.  C.  Lilly  &  Co.  against  T.  J. 
Evans.  From  a  judgment  for  plaintiffs,  de- 
fendant appeals.    Affirmed. 

Baskln  &  AVilbourn,  for  appellant.  J.  B. 
Rives  and  L.  Brame,  for  appellees. 

FLETCHER,  J.  This  case,  as  made  by  the 
declaration,  pleas,  and  proof,  presents  the 
question  of  the  liability  of  the  members  of  a 
voluntary  association  for  an  obligation  of 
the  association,  evidenced  by  a  promissory 
note  signed  by  the  members;  the  signature 
being  followed  by  certain  abbreviations  Indl- 
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eating  the  oflSces  wblch  they  held  In  the  as- 
Bodatlon.  That  the  members  signing  such  a 
note  are  Individually  liable  Is  thoroughly 
well  settled.  The  case  of  Lawler  t.  Murphy, 
58  Conn.  204,  20  Atl.  457,  8  I*  K.  A.  113,  Is 
precisely  In  point  That  case  holds  that  the 
Individual  members  are  liable  for  the  con- 
tracts of  the  association,  without  regard  to 
the  question  as  to  what  was  intended  by  the 
members  in  regard  to  liability,  and  despite 
the  fact  that  the  members  mistook  the  law. 
That  case  further  holds  that  the  addition  of 
the  words  "secretary,"  "treasurer,"  eta,  to 
the  signatures,  in  no  way  affects  the  individ- 
ual liability  of  the  members.  This  is  not  an 
isolated  case,  but  is  in  harmony  with  the 
weight  of  authority.  Lewis  ▼.  Tllton,  64 
Iowa,  220.  19  N.  W.  911,  52  Am.  Rep.  436; 
Chick  T.  Trevett,  20  Me.  462,  37  Am.  Dec. 
68;  Wells  v.  Gates,  18  Barb.  (N.  T.)  654; 
Hodgson  v.  Baldwin.  65  III.  53Z  Since  the 
liability  of  appellant  Is  perfectly  clear,  we 
cannot  reverse  merely  because  some  of  the 
pleas  were  traversed  on  immaterial  issues, 
since  the  whole  course  of  the  trial  shows 
tbat  no  other  result  could  ever  be  reached. 

The  point  most  earnestly  pressed  upon  our 
attention  is  that  a  new  trial  should  have  been 
granted  because  of  the  alleged  arbitrary  ac- 
tion of  the  court  in  giving  a  peremptory  In- 
struction for  appellee  In  the  absence  of  coun- 
sel, and  before  opportunity  was  given  to 
present  additional  and  important  proof  as 
to  the  corporate  character  of  the  association. 
We  would  unhesitatingly  reverse  for  this 
reason  if  appellant  on  bis  motion  for  a  new 
trial  bad  made  any  satisfactory  showing  as 
to  the  character  and  effect  of  the  additional 
evidence.  It  was  claimed  tbat  this  evidence 
tended  to  show  tbat  the  commandery  had 
been  Incorporated;  but  the  charter  was  not 
produced,  nor  was  there  any  specific  refer- 
ence to  any  legislative  charter.  It  was  clear- 
ly the  du^  of  appellant  to  produce  this  evi- 
dence, tbat  both  the  trial  court  and  this  court 
might  Judge  of  its  competency  and  effect 
There  was  a  total  failure  to  comply  with  this 
well-settled  rule,  and  we  cannot,  therefore, 
jrleld  to  the  contention. 

Affirmed. 

(S6  Miss.  <3) 

WOODS  et  al.  v.  CHESBOROUGH  et  al. 
(No.  13,825.) 

(Sopieme  Court  of  MississippL     March  8, 
1009.) 

BoTJiTT  (J  430*)— Decrkk— Settino  Asidb— 
Defenses— LniiTATioNs  and  TiAcnEs. 
Six  years  after  a  decree  adjudicating  the  ti- 
tle to  certain  lands,  which  decree  was  not  ap- 
pealed from,  the  parties  against  whom  the  de- 
cree was  rendered  sued  to  cancel  the  same  title. 
Being  met  by  a  plea  of  res  judicata,  they  filed 
an  amended  bill  to  set  the  former  decree  aside 
because  the  attorney  in  charge  was  too  ill  to 
(:▼•  the  case  proper  attention.  The  fact  of  the 
attnniey'*  illness  came  to  the  knowledge  of  the 
panteii  3^  years  before  the  amended  bill  was 


filed.  Held  that,  whether  the  amended  bill  was 
or  was  not  technically  a  j>ill  of  review,  plaintiSg 
could  not  maintain  it,  as  the  facts  showed  no 
excuse  for  the  delay  in  seeking  to  set  aside  the 
decree,  in  view  of  their  want  of  diligence  after 
knowledge  of  the  attorney's  illness. 

[Ed.  Note.— For  other  cases,  see  Equity,  Dec 
Dig.  §  430.*] 

Appeal  from  Chancery  Court  Marion  Coun- 
ty;    T.  A.  Wood,  Chancellor. 

Action  by  Mary  Scott  Woods  and  others 
against  A.  M.  Chesborough  and  others  to  set 
aside  a  decree  rendered  against  plaintiffs. 
From  a  Judgment  for  defendants,  plaintiffs 
appeal.    Affirmed. 

C.  G.  Mayson  and  Cross,  Lovelace  ft  Ross, 
for  appellants.  T.  M.  Miller  and  Alexander 
ft  Alexander,  for  appellees. 

FLETCHER,  J.  In  October,  1891,  tbe 
Southern  Pine  Company,  appellees'  predeces- 
sor in  title,  filed  a  bill  in  the  chancery  court 
of  Marion  county  against  appellants,  deal- 
ing with  tbe  identical  lands  here  in  contro- 
versy. The  Southern  Pine  Company  claimed 
by  virtue  of  patents  Issued  by  the  state  of 
Mississippi  subsequent  to  1871,  and  appel- 
lants claimed  title  by  virtue  of  the  Pearl 
River  Investment  &  Navigation  Company  act 
of  1871,  dealt  with  in  the  case  of  Hardy  v. 
Hartman,  65  Miss.  504,  4  South.  545.  This 
case  was  continued  from  term  to  term,  at 
some  of  which  orders  were  taken  and  plead- 
ings filed,  until  the  July  term,  1896,  when  a 
final  decree  was  rendered  on  "original  and 
amended  bill  of  complaint  and  exhibits  and 
documentary  evidence,  and  tbe  answer  and 
cross-bill  and  exhibits  thereto,  and  the  an- 
swer to  cross-bill  and  exhibits,"  upholding 
and  confirming  tbe  title  of  the  Southern  Pine 
Company  to  all  tbe  lands  now  in  controversy 
and  canceling  tbe  title  of  appellants  to  the 
same  This  decree  was  not  appealed  from 
within  tbe  two  years  allowed  by  law  for  tak- 
ing appeals.  In  1902,  six  years  after  the  ren- 
dition of  this  final  decree,  appellants,  de- 
fendants in  the  former  proceeding,  filed  their 
original  bill  against  the  successors  in  title  of 
the  Southern  Pine  Company,  seeking  a  can- 
cellation of  tbe  same  title  involved  in  the 
previous  litigation.  Being  met  by  a  plea  of 
res  adjudicate,  appellants  In  1904  filed  their 
amended  bill,  seeking  to  have  the  decree  <rf 
July,  1896,  set  aside  because  tbe  attorney  in 
charge  of  the  earlier  litigation  was  too  ill  to 
give  tbe  case  tbe  proper  attention. 

It  is  shown  tbat  notice  of  tbe  fact  of  tbe 
attorney's  illness  came  to  tbe  knowledge  of 
appellants  in  January,  1901,  3%  years  before 
it  was  sought  to  set  tbe  decree  aside,  in 
this  state  of  facts  there  Is  no  escape  from 
tbe  authority  of  Brooks  v.  Spann,  63  Miss. 
198,  and  an  attentive  examination  of  that 
case  will  show  tbat  it  can  make  no  differ- 
ence whether  tbe  amended  bill  Is  or  is  not 
technically  a  bill  of  review.  E^irthermore, 
we  do  not  think  there  is  such  diligence  shown 
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by  appellants  In  this  case  as  would  entlQe 
tbem  to  vacate  the.  former  decree,  even 
though  no  statute  of  limitations  barred  the 
way.  We  cannot  see  our  way  clear  to  go 
f'Arthcr  than  this,  and  decide  the  other  Im- 
portant and  Interesting  questions  presented, 
since  the  action  of  the  court  In  upholding  the 
plea  of  res  adjudicata  disposes  of  the  ca8& 
Afarmed. 


(96  MlM.  79) 
CUMBERLAND    TEt.EPHONB   ft   TELE- 
GRAPH CO.  V.  JACKSON.    (No.  13,763.) 

(Supreme  Court  of  Mississippi.     Feb.  22,  1009. 
Rehearing  Denied  March  15,  1900.) 

1.  TBIAL    (I    295*)— iNSTBUCnOMS— COHSTB0C- 

TION— CONSTRUINO  Together. 

All  the  Instructions  should  be  construed  to- 
gether, 80  as  to  harmonize  them  If  reasonably 
possible. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dw.  SS  703-717 ;    Dec.  Dig.  S  295.»] 

2.  Trial  ({   296*)— iNSTROcnoN  — Curb  bt 
Subsequent  Instruction. 

In  an  action  against  a  telephone  company 
for  damages  for  failure  to  answer  a  telephone 
call  to  enable  plaintiff  to  procure  a  physician,  an 
instruction  to  allow  such  damages  as  will  com- 
pensate plaintiff  for  necessary  inconvenience, 
anxiety,  and  worry  caused  by  defendant's  negli- 
gence, if  erroneous,  because  the  use  of  the  word 
anxiety"  allowed  damages  for  mental  anguish, 
was  cured  by  another  instruction  that  plaintiff 
could  only  recover  for  the  actual  damages  sus- 
tained. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  {{  705-718;  Dec.  Dig.  J  296.»] 

8.  Appbai.  and  Error  (|  1068*)— Harmless 
Ebrob— Instructions— Cure  bt  Veedict. 
Plaintiff  was  compelled  to  get  up  at  mid- 
night and  go  for  a  doctor  for  his  sick  wife  be- 
cause his  telephone  calls  were  not  answered,  and 
in  an  action  against  the  company  for  $1,000 
damages  for  its  failure  to  answer  the  calls  the 
court  instructed  to  allow  such  damages  as  would 
compensate  plaintiff  for  necessary  inconven- 
ience, anxiety,  worry,  etc.,  and  subsequently  in- 
structed that  recovery  could  only  be  had  for  ac- 
tual damazea  sustained.  The  verdict  was  for 
SIOO.  Held  that,  even  if  the  use  of  the  word 
anxiety"  was  errooeous,  as  permitting  dam- 
ages for  mental  anguish,  It  was  evident,  from 
the  size  of  the  verdict,  that  neither  punitive 
damages  nor  damages  for  mental  anguish  were 
allowed  for,  and  the  instruction  was  not  prejudi- 
cial to  the  merits  of  the  action. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dea  Dig.  |  106&*] 

4.  Teleobapus   and   Telephones    (8    67*)  — 
Damages— Actual    Damages— Annoyance. 

Where  plaintiff  was  compelled  to  get  up  at 
midnight  and  go  out  to  search  for  a  doctor  for 
his  sick  wife,  because  a  telephone  company  ne;;- 
llgently  failed  to  answer  his  telephone  call,  the 
loss  of  time  and  the  extra  effort,  etc.,  caused  by 
defendant's  negligence,  would  constitute  annoy- 
ance, for  which  actual  damages  could  be  recov- 
ered. 

[Eld.   Note. — For  other  cases,   see  Telegraphs 
and  Telephones,  Dec.  Dig.  {  67.*] 

5.  Appeal  and  Erbob  ({  1170*)— Reversal— 
Tecunical  Error. 

The  function  of  the  Supreme  Court  is  to 
determine  whether  the  right  result  was  reached 
below  without  reversible  error,  and  it  will  not 


make  a  hypercritical  search  for  technical  error 
in  order  to  reverse. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  {{  4540-1545;  Dec  Dig.  t 
1170.*] 

Appeal  from  Circuit  Court,  Adams  County; 
M.  H.  Wilkinson,  Judge. 

"To  be  officially  reported." 

Action  by  E.  H.  Jackson  against  the  Cum- 
berland Telephone  &  Telegraph  Company. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed. 

The  appellee's  wife  was  taken  side  during 
the  night  and  needed  the  attention  of  a  phy- 
sician. Appellee  went  to  the  telephone  to 
call  a  doctor,  and  after  ringing  several  tlmea 
got  no  response.  He  waited  about  15  min- 
utes, and  then  bad  to  go  out  into  the  night 
for  a  doctor,  leaving  bis  wife  In  tbe  care 
of  a  servant  After  arriving  at  the  doctor's 
house,  he  tried  to  phone  his  residence,  but 
got  no  response  from  tbe  exchange.  He 
brought  suit  for  $1,000  because  of  the  injury 
suffered  by  the  delay,  anxiety,  and  worry  on 
account  of  his  sick  wife,  and  also  for  puni- 
tive damage?.  No  willfulness  on  the  part  of 
tbe  employes  of  the  telephone  company 
seems  to  have  been  shown  In  their  failure  to 
make  response,  but  It  was  shown  that  at 
night  there  were  only  2  girls  In  the  exchange, 
whereas  there  were  15  In  the  day.  The  court 
declined  to  permit  the  Jury  to  consider  puni- 
tive damages,  limiting  them  to  actual  dam- 
ages, under  an  instruction  which  permitted 
them  to  consider  inconvenience,  anxiety,  and 
worry  as  an  element  of  actual  damage. 
Prom  a  Judgment  for  $100,  the  telephone 
company  appeals. 

Harris  &  Willing,  for  appellant  M.  W. 
Relly  and  Lemuel  P.  Conner,  tor  appellee. 

WHITFIELD,  G  J.  The  verdict  In  this 
case  was  manifestly,  under  the  Instructions 
and  the  testimony,  for  compensatory  dam- 
ages only.  The  chief  complaint  of  tbe  appel- 
lant Is  as  to  instruction  No.  1  for  tbe  plain- 
tiff, which  Is  as  foUows:  "That,  If  the  Jury 
find  for  the  plaintiff.  It  should  assess  such 
reasonable  amount  of  damages  against  said 
defendant,  not  to  exceed  $1,000,  as  will  com- 
pensate plaintiff  for  necessary  Inconvenience, 
anxiety,  and  worry  caused,  If  any,  by  said 
wrongful  act.  If  any."  It  Is  insisted  "anx- 
iety" must  necessarily  mean  mental  anxiety, 
and  that  bence  this  Is  a  charge  to  find  dam- 
ages due  to  mental  anguish.  But  the  court 
gave,  for  the  defendant,  instruction  No.  3, 
by  which  they  were  told  that  tbe  defendant 
company  could  not  be  held  liable,  in  any 
event,  for  more  than  the  actual  damages  sus- 
tained. There  Is  no  complaint  whatever  as 
to  any  other  Instruction  than  said  Instrnctloa 
No.  1  for  tbe  plaintiff,  and  tbat  complaint  is 
based  upon  the  hypercritical  contention  that 
the  word  "anxiety"  must  mean,  necessarUy, 
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mental  anxiety  In  that  Instruction.  It  is 
familiar  learning  that  all  the  Instructions 
given  in  any  case  must  be  construed  to- 
gether, so  as  to  harmonize  them,  if  reason- 
ably it  can  be  done.  When,  therefore,  the 
court  told  the  Jury,  in  said  instruction  No.  3 
for  defendant,  that  only  actual  damages 
could  be  recovered,  that  should  be  taken  as 
curing  the  first  instruction  in  the  mere  use 
of  the  word  "anxiety"  on  the  face  of  the  in- 
structions themselves. 

But  there  are  other  considerations  quite 
determinative  against  the  contention  of  ap- 
pellant: First,  the  word  "mental"  is  not  used 
in  the  first  instruction  in  connection  with  the 
word  "anxiety";  second,  looking  at  the  case 
and  the  result  reached  in  the  case  in  a  com- 
mon-sense, practical  way,  the  only  wny  in 
which  courts  can  successfully  administer 
justice  between  litigants,  it  is  perfectly  OD- 
vious  that  the  verdict  awarded  by  the  Jury 
for  ?100  must  necessarily  have  only  been  for 
actual  damages — that  is  to  say,  neither  for 
punitive  damages,  nor  for  any  damages  due 
to  mental  anguish.  If  the  Jury  bad  in- 
tended In  their  verdict  to  find  damages  due 
to  mental  anguish,  there  can  be  no  question 
that  the  verdict  would  have  been  far  in  ex- 
cess of  $100.  The  fact,  therefore,  that  it  was 
limited  to  that  small  sum,  is  conclusive  to 
our  minds  that  the  Jury  did  not  embrace  in 
their  finding  any  damages  due  to  mental 
anguish.  So  that  even  if  the  word  "anxiety" 
was  improperly  In  the  first  instruction,  and 
even  if,  going  further,  it  did  constitute  er- 
ror, it  is  impossible  to  say,  from  any  ra- 
tional standpoint,  that  it  had  anything  to 
do  with  the  amount  of  this  verdict,  and  so 
could  not  possibly  constitute  reversible  error. 

The  learned  counsel  for  appellant  seems  to 
have  overlooked  that  the  Hobart  Case,  89 
Ml«8.  2.52,  42  South.  349,  119  Am.  St.  Rep. 
702.  classed  the  finding  of  damages  for  "an- 
noyance" as  actual  damages,  as,  manifest- 
l.v.  such  damages  may  be,  in  many  cases, 
fa^y  to  be  imagined,  of  which  this  case  it- 
self Is  a  A'ery  striking  illustration.  When 
this  plaintlET  was  required  to  get  up  at  mid- 
night and  go  on  a  search  for  a  doctor,  is  it 
to  be  said  that  the  loss  of  time  and  the  extra 
effort,  etc.,  involved  in  this  search  at  mid- 
night for  a  doctor,  would  not  constitute  an- 
noyance, and  annoyance,  as  an  element  of 
actual  damages,  Just  as  it  was  in  the  Hobart 
Case?  Surely  not.  In  short,  when  this  court 
looks  to  see  whether  the  right  result  has 
been  reached  by  the  court  below  In  this  par- 
ticular case,  it  Is  not  engaged  in  a  micro- 
scopical search  for  error  whereby  a  technical 
reversal  might  be  secured;  but  it  is  engaged, 
as  It  ought  to  be  engaged.  In  ascertaining 
whether  the  right  result  has  been  reached, 
and  no  reversible  error  committed  by  the 
court  blow. 

Thus  looking  at  the  result,  and  keeping  in 


■  mind  said  instruction  No.  3  for  the  defend- 

I  ant,  keeping  in  mind  the  extent  of  the  annoy- 

'  ance,  the  extra  effort,  and  the  trouble  oc- 

I  casloned  the  plaintiff,  and  especially  keeping 

I  in  mind  the  very  small  verdict  rendered  in 

j  the  case,  it  would  be  manifestly  a  defeat  of 

practical  Justice  to  reverse  this  case,  even  if 

it  should  be  held  that  the  use  of  the  word 

I  "anxiety"   in  said  first  instruction   for   the 

plaintiff  was  technical  error.     It  Is  hardly 

necessary  to  add  that  the  Rogers  Case,  in  08 

Miss.  748,  9  South.  823,  13  L.  R.  A.  859,  24 

Am.  St.  Rep.  300,  is  in  no  way  interfered 

with  by  this  case. 

Affirmed. 


CARTER  et  al.  v.  EASTMAN  GARDNER  & 
CO.     (No.  13,007.) 

(Supreme  Court  of  Mississippi.    March  8,  1909.) 

1.  Fbaud  (I  50*)— Presumptions. 

Fraud  will  not  be  presumed,  but  must  be 
clearly  proven. 

[Ed.  Note.— For  other  case.s,  see  Fraud,  Cent. 
Dig.  §  40;    Dec.  Dig.  §  50.  •] 

2.  ExcuANGE   OP   Pbopehtv   ({   3*)— Setting 
Aside— Fbattd. 

Where  an  illiterate  colored  person  was  In- 
duce<l  to  exchange  100  acres  of  land  with  the 
timber  thereon,  worth  $1,120  exclusive  of  the 
timber,  for  100  acres  of  land  worth  .$800  with- 
out the  timber,  but  Incumbered  with  reserva- 
tions of  timber  ami  minerals  and  burdened  with 
easements,  and  only  made  the  exchange  after 
persuasion  by  one  whom  he  trusted,  and  who 
was  in  the  employ  of  the  other  party,  the  deed 
will  be  set  aside  as  fraudulent. 

[Ed.  Note.— For  other  cases,  see  Exchange  of 
Property,  Dec.  Dig.  §  3.»] 

Appeal  from  Chancery  Court,  Simpson 
County;  J.  L.  McCasklll,  ChanceUor. 

Action  by  Isom  Carter  and  others  against 
Eastman  Gardner  &  Co.  to  set  aside  a  deed. 
From  a  Judgment  for  defendants,  plaintiffs 
appeal.  Reversed  and  remanded,  with  di- 
rections. 

May,  Flowers  &  Whitfield,  for  appellants. 
Shannon  &  Street,  for  appellees. 

MAYES,  J.  The  original  bill  was  filed  ou 
February  6,  1006,  within  a  few  months  after 
the  complainants  deeded  to  Eastman  Gard- 
ner &  Co.  the  IflO  acres  of  land  In  question, 
and  about  six  years  after  the  deed  conveying 
the  timber  on  same.  Both  deeds  are  sought 
to  be  canceled  as  fraudulent  As  the  con- 
sideration for  the  deed  to  the  land  to  East- 
man Gardner  &  Co.  by  Isom  Carter  and  wife, 
which  deed  was  made  on  November  1,  1905, 
Eastman  Gardner  &  Co.  conveyed  to  appel- 
lants another  tract  of  land  containing  only 
1(X)  acres.  The  consideration  paid  by  East- 
man Gardner  &  Co.  for  the  timber  on  the 
same  land  was  a  cash  consideration  of  $30p, 
and  the  deed  gave  15  years  In  which  to 
remove   the   timber.     This   last   deed   men- 
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tloned  was  the  first  deed  executed,  and  was 
made  some  time  In  1899.    As  to  that  part 
of  the  bill  which  seeks  to  cancel  the  timber 
right  on  the  ground  that  the  real  contract 
was  for  7  years,  and  that  the  Insertion  of 
15  years  was  fraudulently  done,  it  Is  only 
necessary  to  say  that  the  proof  falls  to  es- 
tablish  that  charge   In  the  bUl.     While  It 
may  be  conceded  that  there  are  many  sus- 
picious circumstances  surrounding  the  trans- 
action, yet  fraud  is  not  to  be  presumed,  but 
must  be  clearly  proven,  and  It  Is  our  judg- 
ment that  the  evidence  offered  as  to  this 
falls  to  measure  up  to  the  degree  of  conclu- 
siveness required  by  the  law.     As  to  this 
charge  in  the  bill  all  relief  should  be  denied. 
As  to  that  feature  of  the  bill  which  seeks 
to  cancel  the  conveyance  made  by  the  deed 
of  November  1,  1905,  we  think  it  clear  that 
this  should  be  done.    In  the  first  place,  the 
facts  conclusively  show  that  appellants  were 
not  only   illiterate  and  ignorant,   but  very 
reluctant  to  make  the  conveyance,  yielding 
only  when  overpersuaded  by  one  whom  they 
trusted,  and  who  was  then  in  the  employ  of 
Eastman  Gardner  &  Co.,  even  if  it  be  con- 
ceded that   no   threats  were   made  which 
infiuenced  them  against  their  will.     When 
the  true  situation  of  the  parties  Is  thoroughly 
understood,  the  evidence  of  unfair.  If  not 
fraudulent,  dealing  Is  made  manifest  from 
an  inspection  of  the  deeds  themselves,  and 
this,  coupled  with  other  proof  in  the  case, 
abundantly   warrants   the   court   in   setting 
aside  the  transaction.    It  is  shown  that  ap- 
pellants owned   160  acres  of  land,   of  the 
value  of  $1,120,  exclusive  of  the  timber  al- 
ready sold  to  Eastman  Gardner  &  Co.    They 
were  induced  In  some  way  to  exchange  this 
land  with  Eastman  Gardner  &  Co.  for  a  tract 
containing  only   100  acres  of  land,  of  the 
value  of  $800,  exclusive  of  the  timber;    East- 
man Gardner  &  Co.  retaining  all  the  timber 
thereon.    By  this  transaction  they  are  shown 
to  have  lost  in  quantity  of  land  CO  acres, 
amounting  In  dollars  and  cents  to  $320.    The 
tract  of  100  acres  is  still  further  reduced  in 
value  by  the  fact  that  Eastman  Gardner  & 
Co.  retain  the  right  to  allow  the  timber  to 
stand  on  this  100  acres  of  land  for  25  years. 
The  rights  reserved  in  the  land  by  Eastman 
Gardner  &  Co.  do  not  stop  here;  but  In  ad- 
dition to  the  above  they  reserve  the  right  to 
all  oil,  coal,  and  mineral  rights.    In  addition 
to  this,  Eastman  Gardner  &  Co.  further  re- 
serve the  right  to  construct,  maintain,  and 
use  the  100  acres  of  land  conveyed  by  them 
for  logging  railways  and  tram  or  dirt  roads 
until  the  timber  is  removed,  to  wit.  for  25 
years.    In  short,  though  Eastman  Gardner  & 
Co.  obtain  the  fee-simple  title  to  a  tract  of 
land  without  right  or  reservation  of  any  kind 
left    in   the    grantors,    giving    in    exchange 
therefor  land  of  far  less  value,  they  so  re- 
duce the  value  of  the  land  conveyed  as  the 
consideration  therefor  as  to  render  their  con- 


veyance a  mythical,  valueless,  nnmarketable 
thing. 

It  is  charged  in  the  bill,  and  there  Is  some 
evidence  to  support  the  charge,  that  the  con- 
fidential friend  and  adviser  of  the  appellants 
was  their  white  neighbor,  Runnells;  that 
RunneUs  had  been  employed  and  paid  by 
Eastman  Gardner  &  Co.  the  sum  of  $50  to 
induce  appellants  to  make  the  transfer.  It 
is  Indisputable  that  Rvmneils  was  In  the  em- 
ploy of  Eastman  Gardner  &  Co.  at  the  time 
this  deed  was  procured  from  Isom  Carter, 
and  that  he  was  the  confidential  and  trusted 
friend  of  these  appellants,  and  that  Eastman 
Gardner  &  Co.  did  pay  him  $50  for  some 
transaction,  though  Eastman  Gardner  &  Co. 
deny  that  it  was  for  the  purpose  of  obtaining 
Runnells  to  prociure  appellants  to  sign  the 
deed.  Be  this  as  it  may,  this  whole  transac- 
tion is  so  manifestly  unfah:  and  unjust, 
made  between  parties  standing  upon  such  an 
unequal  footing,  showing  so  clearly  that  ap- 
pellants have  been  overreached,  that  it  must 
be  set  aside.  The  true  purpose  of  the  court 
would  be  lost  sight  of  if  so  palpable  a  wrong 
could  be  allowed  to  go  uncorrected. 

The  court  below  Is  directed  to  enter  a  de- 
cree requiring  appellants  to  execute  a  con- 
veyance to  Eastman  Gardner  &  Co.  of  the 
100  acres  of  land,  and  should  then  dh-ect  a 
cancellation  of  the  deed  made  by  appellants 
to  Eastman  Gardner  &  Co.,  revesting  the 
title  to  the  160  acres  of  land  in  appellants. 

Reversed  and  remanded. 


BATESVILLE  GIN  CO.  v.  WHITTEN. 
(No.  13,676.) 
(Supreme  Court  of  Mississippi.  Feb.  22,  1909.) 
Bailment  (§  33*)— Liability  of  Bailee— Ac- 
tions. ,  ,  .  •  J  J 
A  bale  of  cotton,  after  being  ginned  and 
tagged,  was  rolled  out  on  the  gin  platform,  the 
attached  tag  containing  the  bale  number,  and  a 
duplicate,  which  contained  the  number,  weight, 
and  name  of  the  owner,  was  given  to  the  person 
who  brought  the  cotton,  and  when  the  owner 
called  for  it  next  morning  it  could  not  be  found. 
There  were  notices  around  the  gin  stating  that 
the  company  would  not  be  liable  for  cotton  after 
it  was  ginned  and  baled,  of  which  the  owner 
knew,  as  well  as  that  it  was  the  general  custom 
of  ginners  to  dispose  of  baled  cotton  as  defend- 
ant had  done.  Ucld,  In  an  action  by  the  own- 
er for  the  value  of  the  missing  bale,  that  it  was 
error  to  give  a  peremptory  instruction  for  plain- 
tiff. 

[Ed.  Note.— For  other  cases,  see  Bailment, 
Dec.  Dig.  §  33.*] 

Appeal  from  Circuit  Court,  Panola  Coun- 
ty;  W.  A.  Roane,  Judge. 

Action  by  W.  W.  Whltten  against  the 
Batesville  Gin  Company.  From  a  Judgment 
for  plaintiff  on  a  directed  verdict,  defendant 
appeals.    Reversed  and  remanded. 

Mr.  Whltten  sent  a  bale  of  seed  cotton  to 
the  Batesville  Gin  Company  to  be  glnne<l.  It 
arrived  late  in  the  afternoon,  was  immedlate- 
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ly  ginned  and  tagged,  and  rolled  out  on  the 
platform,  as  was  the  custom  of  the  appel- 
lant. The  tag  contained  the  bale  number, 
and  the  duplicate,  containing  the  number, 
weight,  and  name  of  owner,  was  given  to  the 
driver  of  the  wagon  who  brought  the  cotton 
to  the  ghi.  The  next  morning  Mr.  Whitten 
called  for  the  cotton,  and  It  could  not  be 
found,  and  was  never  located.  Suit  was 
filed  to  recover  the  value  thereof.  Defendant 
denied  any  knowledge  of  the  whereal)outs  of 
the  cotton,  and  denied  his  responsibility  for 
It  after  It  was  rolled  out  on  the  platform.  At 
the  conclusion  of  the  testimony  each  side 
asked  for  a  peremptory  Instruction,  and  the 
court  gave  a  peremptory  Instruction  to  find 
for  plaintiff. 

Defendant  contends  that,  having  performed 
all  of  the  duties  required  of  It  by  ginning  and 
baling  and  rolling  It  out  on  the  platform.  It 
was  not  liable  to  plaintiff  for  loss  of  the  cot- 
ton, which  evidently  was  stolen;  the  testi- 
mony showing  that  notice  by  posting  large 
placards  about  the  premises  informed  the 
public  that  the  defendant  was  not  liable  for 
cotton  which  had  been  ginned  and  baled  and 
that  this  fact  was  known  to  plaintiff,  and 
that  it  was  the  general  custom  of  ginners  to 
act  Just  as  defendant  did  In  this  Instance. 
The  plaintiff  contends  that  defendant  Is  an 
Insurer,  and  is  liable,  and  that  he  had  made 
out  a  prima  facie  case  when  he  proved  the 
loss  of  his  cotton,  or  the  failure  of  the  de- 
fendant to  deliver  it  on  demand. 

Lowrey  &  Lamb,  for  appellant.  Pearson, 
Echols  &  Carothers,  for  appellee. 

MAYES,  J.  The  facts  of  this  case  did  not 
warrant  the  giving  of  a  peremptory  instruc- 
tion for  plaintiff. 

Reversed  and  remanded. 


JACKSON  ELECTRIC  RY.,  LIGHT  &  POW 
ER  CO.  V.  CARNAHAN.     (No.  13,444.) 

(Supreme  Court  of  Mississippi.     March  15, 
1909.) 
1.  Stbebt  Railroads  (5  104*)— Injuries  to 
Pedestrians— WrtXFUi,  Injury. 

Plaintiff,  an  elderly  man,  desiring  to  take  a 
street  car  in  the  outskirts  of  a  city,  saw  a  car 
approaching  at  a  rapid  rate  and  Bignaled  it  to 
stop  at  the  next  crossing,  200  feet  away.  Tiiere 
being  no  sidewalk,  plaintiff  walked  in  the  mid- 
dle of  the  track,  which  was  straight  and  fre- 
quently used  by  pedestrians,  with  his  back  to  the 
approaching  car.  When  he  had  gone  about  20 
feet,  he  discovered  that  the  car  had  not  slacken- 
ed speed,  and  was  struck  and  severely  injured. 
liela,  that  the  motorman  was  guilty  of  gross 
negligence,  amounting  to  willfulues.s.  justifying 
a  recovery  in  spite  of  plaintiflTs  negligence. 

fEkl.  Note.— For  other  cases,  see  Street  Rail- 
ToajdB,  Cent.  Dig.  f  220;   Dec.  Dig.  §  104.*] 
2.    Stbeet  Railboaos   (§   118*)— Injuries  to 
I»EDF.sTRiAN8— Action— Instructions. 

Where  plaintiff  was  struck  by  a  street  car  as 
he  -was  walking  along  the  track,  the  court  erred 
in     refusing  to  charge  that  the  motorman  was 


entitled  to  presume  plaintiff  would  exercise  rea- 
sonable care  and  would  not  continue  to  walk 
along  the  track  when  he  knew  the  car  was  com- 
ing or  should  have  known  it  was  coming,  and  if 
plaintiff  did  not  act  in  a  reasonably  prudent 
manner,  and  the  motorman  in  handling  the  car 
did  act  with  ordinary  care,  and  plaintifFs  negli- 
gence proximately  contributed  to  his  injury,  he 
could  not  recover. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent.  Dig.  §  208;   Dec.  Dig.  %  118.*] 

Appeal  from  Circuit  Court,  Hinds  County; 
W.  H.  Potter,  Judge. 

Action  by  Wallace  Camahan  against  the 
Jackson  Electric  Railway,  Light  &  Power 
Company.  Judgment  for  plaintiff,  and  de- 
fendant appeals.     Reversed  and  remanded. 

The  appellee  desired  to  take  a  street  car 
out  In  the  suburbs  of  the  city  of  Jackson, 
and,  coming  from  the  house  to  the  track 
at  a  place  where  there  w^as  no  regular  stop, 
he  saw  the  car  approaching  at  a  rapid  rate 
of  speed,  and  signaled  for  it  to  stop  at  the 
next  crossing,  which  was  about  200  feet  dis- 
tant; and,  there  being  no  sidewalk,  he  got 
In  the  middle  of  the  track,  which  was  fre- 
quently used  by  pedestrians, '  and  with  his 
back  toward  the  approaching  car  walked 
down  the  track  toward  the  stop.  After  he 
had  gone  about  20  feet,  he  discovered  that 
the  car  had  not  slackened  its  speed,  but 
was  almost  upon  him,  and  he  was  struck 
and  severely  injured  by  the  car  before  he 
could  get  off  of  the  track.  The  appellee  is 
an  elderly  man,  and  the  track  straight  at 
the  point  where  he  was  struck.  There  Is 
a  dispute  as  to  whether  the  gong  was  sound- 
ed before  the  car  struck  appellee.  The  rail- 
road company  pleaded  contributory  negli- 
gence on  the  part  of  the  plaintiff  In  the 
court  below.  The  case  was  submitted  to 
the  Jury,  who  returned  the  verdict  for  $955, 
and  the  railway  company  appeals. 

Williamson,  Wells  &  Peyton,  for  appel- 
lant.   Powell  &  Powell,  for  appellee. 

FLETCHER,  J.  It  is  argued  on  behalf 
of  appellant  that  a  peremptory  instruction 
should  have  been  given  for  the  defendant 
on  the  ground  that  the  plaintiff  proximately 
contributed  to  the  injury  by  his  own  negli- 
gence and  that  a  recovery  should  not  be 
permitted  to  stand  on  the  facts  shown.  We 
cannot  yield  to  this  contention  in  the  light 
of  plaintiff's  testimony,  which  tended  to 
show  that  the  motorman  was  guilty  of  gross 
negligence,  amounting  to  willfulness  and 
recklessness,  of  such  a  character  as  to  war- 
rant recovery  in  spite  of  plaintiff's  conced- 
ed negligence.  Railroad  Co.  v.  Brown,  77 
Miss.  338,  28  South.  949.  This  view  is  ac- 
curately enough  presented  In  the  Instruc- 
tions given  for  plaintiff.  In  which  the  Jury 
was  informed  that,  although  plaintiff  was 
himself  negligent,  still  the  defendant  would 
be  liable  if  the  motorman  did  not  stop  his 
car,  provided  he  could  have  done  so,  after 
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It  became  reasonably  apparent  that  plain- 
tiff was  obllTlous  to  bis  danger.  Such  con- 
duct Is  tuutamouDt  to  reckless  negligence. 
We  cannot  say  that  this  view  was  without 
warrant  In  the  testimony,  since  the  plaintiff 
Insists  that  he  went  upon  the  tracli:  when 
the  car  was  150  or  200  feet  away,  that  he 
had  signaled  the  car  to  stop  at  the  next  stop- 
ping station,  and  that  be  was  trayeiing  along 
the  path  usually  employed  by  pedestrians. 
It  has  been  well  said  by  the  Alabama  coiurt 
in  a  recent  case  that,  while  the  motorman 
of  a  street  car  has  a  right  to  assume  that  a 
person  on  or  near  the  track  will  remove  him- 
self from  danger,  yet  that  the  law  will  not 
permit  him  to  Indulge  this  assumption  be- 
yond the  time  when  the  person's  danger  be- 
comes imminent.  Birmingham  Uy.,  Light 
&  Power  Co.  v.  Williams  (Ala.)  48  South. 
93.  Accepting  this  as  an  accurate  statement 
of  the  law,  we  think  It  Is  for  the  jury  to  say 
whether  the  company  was  guilty  of  such 
reckless  or  willful  negligence  as  renders  In- 
effective the  mere  contributory  negligence 
of  the  plaintiff. 

However,  the  defendant  was  entitled  to 
have  his  theory  fairly  presented  to  the  Jury. 
We  have  seen  that  the  Alabama  case  above 
cited  holds  that  the  motorman  may  assume 
that  a  pedestrian  on  the  track  will  not  con- 
tinue In  a  place  of  danger,  when  he  knows 
that  a  car  is  approaching.  This  being  true, 
we  think  It  was  error  to  refuse  defendant's 
second  charge,  which  reads  as  follows:  "The 
court  Instructs  the  Jury  that  the  motorman 
had  a  right  to  suppose  that  Mr.  Camahan 
would  exercise  reasonable  care  for  his  own 
safety,  and  would  not  continue  to  walk 
along  the  track  when  be  knew  the  car  was 
coming,  or  should  have  known  It  was  com- 
ing; and  if  the  Jury  believe  from  the  evi- 
dence In  this  case  that  Mr.  Camahan,  upon 
the  occasion  of  his  InJuury,  did  not  act  In  a 
reasonable,  prudent,  and  careful  manner 
to  protect  himself  against  injury,  and  that 
the  motorman  did  act  In  the  handling  of  the 
car  with  ordinary  care  and  prudence,  and 
that  the  negligence  of  Mr.  Carnahan  con- 
tributed proximately  to  his  injury,  they  must 
find  for  the  defendant."  The  exact  principle 
therein  announced  Is  not  covered  in  any 
other  charge  given  for  the  company.  It 
makes  a  failure  to  recover  depend  upon  the 
exercise  of  ordinary  care  and  prudence  by 
the  motorman,  and  the  plaintiff  must  recov- 
er in  this  case  upon  the  Jury's  belief  that 
the  motorman  not  only  did  not  use  ordinary 
care,  but  that  he  was  willfully  and  reckless- 
ly unmindful  of  the  safety  of  the  plaintiff. 

For  error  in  refusing  this  instruction,  and 
for  this  reason  alone,  the  case  Is  reversed 
and  remanded. 

WHITFIELD,  0.  J.  (specially  concurring). 
I  concur  in  reversing  the  case  for  the  error 
in  refusing  the  Instruction  Indicated  In  the 


opinion  In  chief.  On  the  facts  as  set  out  In 
this  record,  my  present  Inclination  would 
be  to  hold  that  the  plaintiff  was  guilty  of 
such  reckless  negligence  as  barred  his  right 
to  recover  under  the  authorities  in  this  state 
and  elsewhere;  but  I  withhold  any  definite 
expression  on  this  point  until  the  facts  of 
the  case  shall  have  been  more  fully  develop- 
ed on  a  new  trial.  And  this  I  do,  first,  be- 
cause the  majority  of  the  court  are  clearly 
of  the  opinion  that  on  this  record  the  case 
should  have  been  given  to  the  Jury,  and 
hence  any  view  of  my  own  would  be  Im- 
material; but,  secondly,  and  chiefly,  because 
of  the  unusual  candor  and  the  absolute  truth- 
fulness of  the  testimony  of  the  appellee 
himself,  the  Bev.  Mr.  Carnahan.  It  Is  Im- 
possible to  read  his  testimony  without  be- 
lieving every  word  of  it,  so  manifest  Is  Its 
sincerity  and  Its  candor.  Indeed,  he  meas- 
ures fully  up  to  the  exalted  standard  pre- 
scribed, by  the  Psalmist,  that  of  one  who 
"sweareth  to  his  own  hurt  and  changetli 
not."  I  confess  testimony  of  this  sort  com- 
mends Itself  strongly  to  the  favorable  con- 
sideration of  the  court,  and  this  Inclines  me, 
since  there  must  be  a  reversal  and  a  new 
trial  anyway,  to  withhold  a  definite  expres- 
sion as  to  whether,  on  this  record,  he  would 
be  barred  of  recovery  by  reckless  negligence. 
I  prefer  to  determine  that  question,  so  far 
as  I  am  concerned,  w^hen  fuller  testimony 
on  another  trial  shall  have  been  had. 


CAMPBELL  v.  TAZOO  &  M.  V.  R.  CO. 

(No.   13,525.) 
(Supreme  Court  of  MissUsippi.    March  1, 1909.) 
Carbiebs  (I  347*)— Injuries  to  Passeroes — 

CONTBIBUTOBY    NEQLIOENCB— QUESTION    FOB 
JUBY. 

Where  a  passenger,  while  standing  on  the 
edge  of  a  station  platform  awaiting  a  train,  was 
struck  by  the  engine  bumper,  which  projected 
Bligbtly  over  such  platform,  the  fact  that  at 
the  time  of  the  accident  he  had  his  back  to  the 
train  did  not  make  him  guilty  of  contributory 
negUgence  as  a  matter  of  law. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  S  1304;    Dec.  Dig.  {  347.*] 

Appeal  from  Circuit  Court,  Franklin  Coun- 
ty; M.  H.  Wilkinson,  Judge. 

"To  be  oflilclally  reported." 

Action  by  J.  P.  Campbell  against  the  Yazoo 
&  Mississippi  Valley  Ballroad  Compaay. 
From  a  Judgment  for  defendant,  plaintiff  ap- 
peals.   Beversed  and  remanded. 

The  appellant,  a  passenger  on  appellee's 
road,  had  to  change  cars  at  the  Junction  of 
Ilarriston.  Some  time  elapsed  between  the 
two  trains,  and  appellant,  while  at  the  sta- 
tion at  Harrlston,  was  standing  on  the  edge 
of  the  concrete  platform  between  the  wait- 
ing room  and  the  railroad  tracks,  and  while 
standing  on  said  platform,  with  his  back 
toward  the  incoming  train,  he  was  struck  by 
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the  bumper  on  the  engine,  which  projected 
slightly  over  the  edge  of  said  platform,  and 
■was  knocked  down ;  one  foot  being  so  badly 
crushed  that  amputation  became  necessary. 
The  plea  of  the  defendant  was  that  the  prox- 
imate cause  of  the  Injury  was  the  negligence 
of  the  plaintlCF  In  standing  at  the  edge  of  the 
platform  and  paying  no  attention  to  the  ap- 
proaching train.  After  the  testimony  was  in, 
the  court  gave  a  peremptory  instruction  for 
defendant,  and  plaintiff  appeals. 

McKnlght  &  McKnlght,  for  appellant 
Mayes  &  Longstreet,  for  appellee. 

WHITFIELD,  O.  3.  The  pivotal  point  In 
this  case  is  whether  the  company  was  negli- 
gent In  the  construction  of  Its  platform,  so 
as  to  have  the  bumper  of  the  engine  and  the 
body  of  the  cars  themselves  project  ovei^— 
tljat  is  to  say,  overlap — said  platform,  to  the 
extent,  at  least,  of  two  Inches  as  the  cars 
would  go  by  said  platform.  There  was  testi- 
mony to  the  effect  that  this  platform  was  so 
negligently  constructed  that  the  cars,  in  go- 
ing by,  would  oBcUlBte  so  as  to  overlap  to  the 
extent  of  two  inches,  at  least,  said  platform. 
The  qnery,  therefore,  is  whether  this  negli- 
gent constmctlon  is  the  proximate  canse  of 
this  injury,  and  we  think,  on  the  testimony 
in  the  record,  there  was  sufficient  evidence 
to  send  the  case  to  the  Jury  to  decide  that 
question  of  fact 

In  the  case  of  Archer  v.  N.  Y.,  N.  H.  &  H. 
B.  R.  Co.,  106  N.  Y.  589,  13  N.  E.  318,  it 
was  held  In  a  case  like  this  that  the  pas- 
senger has  the  right  to  act  upon  the  "as- 
sumption that  every  necessary  and  reasona- 
ble precaution  would  be  taken  to  make  the 
platform  safe,  that  he  had  a  right  to  regard 
the  platform  as  a  safe  and  proper  place,  and 
that  to  bring,  without  notice,  a  train  at  such 
a  speed  up  to  a  station  and  into  the  neigh- 
borhood of  outgoing  and  incoming  passen- 
gers, and  so  near  a  platform  provided  for 
them  as  to  sweep  a  portion  of  it  was  neg- 
ligence." In  the  case  of  Langan  v.  St  Louis, 
etc.,  R.  R.  Co.,  72  Mo.  392,  3  Am.  &  Eng. 
R.  R.  Cases,  at  page  359  et  seq.  the  court 
say:  "A  person,  who  Is  wrongfully  on  the 
track  of  a  railroad,  knowing  that  a  train 
passing  over  the  track  would  necessarily 
pass  over  him  unless  he  got  out  of  the  way, 
who  fails  to  look  and  listen  for  a  train.  In 
case  of  Injury,  nothing  more  appearing,  such 
person  would,  as  a  matter  of  law,  be  declar- 
ed to  be  guilty  of  such  contributory  negli- 
gence as  to  prevent  a  recovery;  but  In  the 
case  of  a  passenger  awaiting  a  train  on  the 
platform  provided  by  the  company  for  his 
occupancy  the  same  rule  does  not  obtain ; 
for,  being  in  a  place  where  he  Is  invited  to 
be  by  the  company,  he  has  a  right  to  suppose 
that  be  vrill  be  safe  from  collision  with  a 
train  running  on  the  track  so  long  as  he 
occupies  a  place  on  the  platform,  and  the 


mere  fact  that  plaintiff,  while  on  the  plat- 
form, did  not  look  behind  him  for  an  ap- 
proaching train,  cannot  be  held  evidence  of 
contributory  negligence,  any  more  than  the 
failure  of  a  person,  struck  from  behind  by  a 
vehicle  passing  along  a  street  of  a  city,  and 
knocked  Into  the  street  and  run  over  by  the 
vehicle,  while  such  person  was  walking  on 
the  sidewalk  adjacent  to  such  street,  to  look 
behind  him  for  an  approaching  vehicle, 
would,  as  a  matter  of  law,  render  him  charge- 
able with  such  contributory  negligence  as 
would  prevent  a  recovery  for  Injuries  thu.s 
received.  Negligence  is  not  Imputable  to  a 
person  for  failing  to  look  out  for  danger, 
when,  under  the  surrounding  circumstances, 
the  person  sought  to  be  charged  with  it  had 
no  reason  to  suspect  that  danger  was  to  be 
apprehended." 

We  think  this  is  the  correct  view,  that  the 
peremptory  charge  was  erroneous,  and  the 
Judgment  Is  reversed,  and  the  case  re- 
manded. 


JOHNSON  et  al.  v.  STANSBLL  et  al. 
(No.  13,770.) 

(Supreme  Court  of  Mississippi.    March  8,  1909.) 

Wnxs  (S  390*)— Contests— Appbai/—Rbveb- 

SAI.. 

Where  the  appellate  court  in  a  will  con- 
test is  convinced  by  an  examination  of  the 
will  that  it  was  the  product  of  a  mind  so  com- 
pletely shattered  that  testamentary  capacity  was 
wholly  JacluDg,  and  the  Instrument  was  evi- 
dently drawn  in  contemplation  of  suicide,  and 
the  mi^tter  in  the  will  cannot  be  reconciled  with 
any  theory  of  sanity,  the  chancellor's  finding 
that  the  will  was  valid  will  be  reversed. 

(Ed.  Note.— For  other  ca-sps,  see  Wills,  Cent 
Dig.  i  862;    Dec.  Dig.  S  390.*] 

Appeal  from  Chancery  Court  Hancock 
County ;  T.  A.  Wood,  Chancellor. 

Will  contest  by  Mrs.  Sarah  E.  Johnson  and 
others  against  Mrs.  B.  D.  Stansell  and  others. 
From  a  Judgment  for  defendants,  plaintiffs 
appeal.    Reversed. 

This  is  an  appeal  from  a  decree  admitting 
to  probate  what  purported  to  be  the  last  will 
and  testament  of  one  Frank  Jacob,  or  Jacob 
Frank,  as  he  sometimes  called  himself.  The 
record  discloses  the  fact  that  Frank  Jacob 
bad  resided  in  the  town  of  Bay  St.  Louis  for 
about  five  years,  where  he  evinced  certain 
peculiarities  of  character.  Little  seems  to 
have  been  known  of' him,  not  even  the  place 
of  bis  former  residence  having  been  disclosed 
by  him.  He  was  about  75  years  old  at  the 
time  of  his  death,  which  was  by  suicide.  He 
was  seen  writing  Just  prior  to  the  time  he 
killed  himself,  and  the  writing  which  was 
found  after  his  death.  In  which  he  attempted 
to  dispose  of  his  property,  was  filed  for  pro- 
bate as  his  will  by  bis  housekeeper,  who  was 
made  the  principal  benefldary.  This  writing 
is  rambling  in  its  terms,  is  very  abusive  of 
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certain  persons  for  whom  he  hnd  a  strong 
disUke,  Is  very  obscene,  and  written  evidently 
in  contemplation  of  suicide.  After  his  death 
it  was  learned  that  bis  real  name  was  John- 
son, and  that  he  had  a  wife  and  children  in 
Kansas,  whom  be  bad  deserted,  end  who 
knew  nothing  of  his  whereabouts.  Mrs. 
Johnson  and  her  children  contest  the  will ; 
the  principal  ground  upon  which  they  rely 
being  that  deceased  was  of  imsound  miud 
and  lacking  in  testamentary  capacity.  In 
supiwrt  of  this  contention  they  introduce  evi- 
dence tending  to  show  that  for  many  years 
he  bad  marked  eccentricities  of  character 
and  was  the  victim  of  hallucinations.  Issue 
devisavlt  vel  non  was  Joined,  and  a  Jury  was 
waived,  and  upon  the  bearing  of  the  testi- 
mony the  chancellor  found  that  Frank  Jacob 
and  Johnson  were  the  same  person,  but  found 
that  he  was  of  disposing  mind  and  memory 
at  the  time  of  the  execution  of  bis  will,  and 
admitted  same  to  probate,  and  the  contes- 
tants appeal. 

McDonald  &  Marshall  and  Longino  &  Mc- 
Dowell, for  appellants.  E.  J.  Gex  and  Flow- 
ers &  Whitfield,  for  appellees. 

FLETCHER,  J.  An  examination  of  the 
will  attempted  to  be  executed  by  Johnson, 
alias  Jacob,  convinces  us  that  it  was  the 
product  of  a  mind  so  completely  shattered 
that  testamentary  capacity  was  wholly  lack- 
ing. The  document  was  evidently  drawn  In 
contemplation  of  Immediate  suicide,  and  the 
unprintable  nonsense  it  contains  cannot  be 
reconciled  with  the  theory  of  sanity.  We 
deem  it  unnecessary  to  review  the  evidence. 
The  eccentricities  shown  to  have  marked 
Johnson's  earlier  life  may  be  consistent  with 
testamentary  capacity;  but  It  is  our  view 
that  at  the  time  the  alleged  will  was  written 
these  eccentricities  had  developed  into  gen- 
eral Insanity.  Reluctant  as  we  are  to  disturb 
the  chancellor's  finding  on  the  facts,  we  can- 
not sanction  a  disposition  of  property  rest- 
ing on  such  a  document 

The  case  is  reversed  and  remanded,  with 
directions  to  the  chancery  court  to  enter  a 
decree  setting  aside  the  probate  of  the  will. 


TOWN  OF  WOODVILLB  ▼.  JENKS. 

(No.  13,775.) 

(Supreme  Court  of  Mississippi.    Feb.  22,  1909.) 

1.  Appeal   and   Ebbob   (§    11C7*)--Review— 
Kkvebsai,. 

Const.  1800,  {  147,  declares  that  no  judg- 
ment or  decree  in  any  chancery  or  circuit  court 
rendered  in  a  civil  cause  shall  be  reversed  for 
nant  of  jurisdiction,  from  any  mistake  as  to 
whether  the  cause  in  which  it  was  rendered  was 
of  equity  or  common-law  jurisdiction.  Held, 
that  where  an  action  was  brought  in  the  chan- 
cery court  to  recover  a  balance  due  under  an 
alle!;ed  contract,  though  that  court  had  not 
jurisdiction,  since  the  action  was  in  assumpsit, 


a  decree  overruling  a  demurrer  on  that  ground 
cannot  be  reversed  by  the  Supreme  Court. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  J  1107.*] 

2.  CouBTS  (8  487*)  —  Review  —  Tbarsfeb  ot 

Cause. 

The  Supreme  Court  has  no  power  to  enter 
an  order  transferring  a  cause  from  the  chan- 
cery court  to  the  circuit  court  as  improperly 
brought  in  equity,  as  such  procedure  is  for  the 
chancery  court. 

[Ed.  Note. — For  other  cases,  see  Courts,  Dec. 
Dig.  {  487.'] 

Appeal  from  Chancery  Court,  Wilkinson 
County;    J.  S.  Hicks,  Chancellor. 

Bill  by  C.  H.  Jenks  against  the  Town  of 
WoodvlUe.  From  a  judgment  overruling  a 
demurrer  to  the  bill,  defendant  appeals.  Af- 
firmed. 

The  appellee  filed  a  bill  In  chancery  to  re- 
cover of  the  api)ellant  a  balance  due  him 
under  an  alleged  contract.  The  appellant 
demurred  to  the  bill,  alleging  that  a  court  of 
equity  was  without  Jurisdiction,  since  it  was 
an  action  of  assumpsit.  The  demurrer  was 
overruled,  and  this  appeal  Is  prosecuted. 
There  are  two  errors  assigned:  "(1)  The 
court  erred  in  overruling  appellant's  demur- 
rer. (2)  The  court  erred  In  not  transferring 
the  case  to  the  circuit  court" 

Bramlette  &  Tucker,  for  appellant. 

FLETCHER,  J.  The  demurrer  Interposed 
to  the  bill  in  this  case  raises  no  question,  ex- 
cept that  liie  cause  is  of  common-law,  and 
not  equity,  cognizance.  The  chancery  court, 
however,  overruled  the  demurrer,  thereby 
taking  Jurisdiction.  Under  section  147  of 
the  Constitution  of  1890  this  court  is  power- 
less to  reverse  for  this  cause.  Nor  do  we 
think  we  are  authorized,  as  urged  by  counsel, 
to  enter  an  order  here  transferring  the  cause 
to  the  circuit  court.  Such  a  procedure  la  for 
the  chancery  court 

AfiSrmed. 


STURGES  V.  CITY  OF  MERIDIAN. 
(No.  13,630.) 

(Supreme  Court  of  Mississippi.    March  15, 
1909.) 

municipai,  cobpobations   (§   713*)  —  cltt 

Ditch— Adveb.se  Use. 

Where  a  ditch  had  been  dug  for  more  than 
10  years,  and  continuously  used  since  that  time 
by  a  city  to  carry  off  water  falling  upon  a  cer- 
tain area  of  the  city,  the  city  obtained  the  right 
by  prescription  to  maintain  the  ditch ;  but  the 
right  was  limited  by  the  character  and  extent 
of  the  right  exercised  during  the  period  of  pre- 
scription, and  it  could  not  thereafter  enlarge 
the  ditch,  either  by  actual  excavation  or  by  in- 
creasing the  flow  of  water. 

[Ed.    Note. — For  other   cases,   see  Municipal 
Corporations,  Dec.  Dig.  §  713.*] 

Appeal    from    Circuit    Court,    Lauderdale 
County ;    R.  F.  Cochran,  Judge. 
Action   by   Theodore   Sturgcs   against  the 
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Cltj-  of  Meridian.  There  was  a  directed  ver- 
dict for  defendant,  and  plaintiff  appeals. 
Beversed  and  remanded. 


Bourdeaux  &  Venable,  for  appellant, 
liamson  &  Gilbert,  for  appellee. 


Wll- 


FLETCIIER,  J.  In  this  suit.  Instituted 
by  a  property  owner  against  the  city  to  re- 
cover damages  caused  by  the  digging  of  a 
ditch  near  the  property,  by  which  ready  and 
convenient  access  Is  denied.  It  was  conclu- 
sively shown  that  the  ditch  was  dug  much 
more  than  ten  years  before  the  suit  was  in- 
stituted, and  that  continuously  from  the 
time  of  its  construction  It  was  used  by  the 
city  to  carry  off  the  water  falling  upon  a 
certain  area  of  the  city.  This  being  con- 
ceded, we  think  the  circuit  court  held  cor- 
rectly that  the  city  has  obtained  the  right 
by  prescription  to  maintain  the  ditch  as  orig- 
inally constructed.  We  cannot  give  to  the 
case  of  I.ievee  Couiniissloners  v.  Daucy,  65 
Miss.  335,  3  South.  .568,  the  construction 
contended  for;  that  Is  to  say.  that  section 
17  of  the  Constitution  of  1890  makes  It  im- 
possible for  an  individual  to  lose,  by  lapse 
of  time,  his  right  to  claim  compensation  for 
property  taken  or  damaged  for  public  use. 
That  case  distinctly  recognizes  and  emphat- 
ically states  that  private  property  may  be 
obtained  for  public  use  by  adverse  posses- 
sion long  enough  to  bar  the  owner's  claim 
for  compensation. 

But  there  was  some  evidence  in  this  case 
which  showed  that  shortly  before  the  suit 
was  instituted  this  ditch  had  been  enlarged 
by  the  city,  and  that  In  comparatively  re- 
cent times  there  had  been  a  substantial  In- 
crease in  the  volume  of  water  made  to  flow 
through  this  channel,  by  reason  of  which 
the  ditch  was  Increased  In  size,  so  that  the 
value  of  adjacent  property  was  thereby  ad- 
ditionally Impaired.  It  la  clear  that,  be- 
cause the  city  had  secured  by  subscription 
the  right  to  run  a  certain  amount  of  water 
through  a  ditch  of  given  dimensions,  It  does 
not  thereby  secure  the  right  to  enlarge  this 
ditch  either  by  actual  excavation  or  through 
the  medium  of  a  largely  increased  flow  of 
water.  This  view  finds  support  in  the  case 
of  Mississippi  Mills  V.  Smith,  09  Miss.  299, 
11  South.  26,  30  Am.  St.  Rep.  540,  where  it 
Is  said :  "The  courts  hold  th.it  the  right 
secured  by  prescription  Is  limited  by  the 
character  and  extent  of  that  exercised  dur- 
ing the  i>erlod  of  prescription,  and  that  for 
any  Increase  causing  material  injury  an  ac- 
tion can  be  brought."  This  view,  we  feel 
sure,  is  without  dissent  In  the  authorities. 
It  win  not  do  to  say  that  no  substantial 
damages  have  been  shown,  due  to  the  en- 
largement of  the  ditch.  The  record  contra- 
dicts this  assertion,  and  it  was  peculiarly 
for  the  jury  to  say  what  extent  the  damages 
proven  (ire  attributable  to  such  Increase. 


The  peremptory  instruction  for  the  city 
should  not  have  been  given,  and  for  the  er- 
ror In  doing  so  the  case  is  reversed  and  re- 
manded. 


MOORER  V.  LELAND  LUMBER  CO. 

(No.  13,479.) 

(Supreme  Court  of  Mississippi.     Feb.  1,  1909. 

Motion  to  Correct  Judgment  Overruled 

March  8,  1909.) 

Stipulations  (f  14*)  —  Construction  —  Ef- 
fect ON  Liability  Under  Buildinq  Con- 
tract—' 'Estimate.  ' ' 

The  original  estimate  for  the  construction 
of  a  building  estimated  the  lumber  needed  at 
$1,400.  Considerable  of  the  lumber  included  in 
the  e.stimate  was  not  furnished,  and  for  such  de- 
ficiency $226.90  was  credited  back;  and  $900 
was  also  credited  on  the  account  for  cash  pay- 
ment. Held,  that  any  recovery  in  excess  of  the 
difference  between  $1,400  and  the  sum  of  the 
two  credits  was  excessive,  though  the  parties 
had  stipulated  that  $1,390.00  worth  of  lumber 
was  furnished  under  the  "estimate,"  since  the 
word  "estimate,"  as  used  in  the  stipulation,  re- 
ferred to  the  original  estimate,  and  not  to  extras 
that  may  have  l^en  furnished,  and  hence  recov- 
ery for  extras  by  reason  of  the  stipulation  was 
not  warranted. 

[Ed.  Note.— For  other  cases,  see  Stipulations, 
Cent.  Dig.  88  24,  34;    Dec.  Dig.  §  14.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3,  pp.  2492,  2493.] 

Appeal  from  Circuit  Court,  Hinds  County; 
W.  H.  Potter,  Judge. 

"To  be  officially  reported." 

Action  by  the  Leland  Lumber  Company 
against  L.  C.  Moorer.  Judgment  for  plain- 
tiff, and  defendant  brings  error.  Reversed 
and  remanded. 

Appellant  had  awarded  a  contract  to  erect 
a  building  to  one  Ellis,  a  contractor,  on  an 
original  estimate  of  $1,400;  and,  Ellis  being 
Insolvent,  appellant  agreed  to  protect  the 
Leland  Lumber  Company,  from  whom  the 
lumber  was  to  be  purchased.  The  lumbei 
was  furnished  to  the  contractor,  Ellis,  and 
there  were  a  number  of  extras  which  Ellis, 
ordered,  which  were  not  Included  in  the 
original  estimate.  Appellant  paid  $900  cash 
on  his  account,  and  was  credited  with  $226.- 
90  for  lumber  which  was  not  furnished  undei 
the  original  estimate.  The  Leland  Lumber 
Company  afterwards  brought  suit  against 
the  appellant,  and  recovered  judgment  for 
$413.91,  the  amount  claimed  to  be  due.  Ap- 
pellant admits  an  indebtedness  of  $273.10 
under  the  original  estimate,  but  denies  the 
additional  amount  claimed  for  extras,  since 
they  were  not  included  In  the  original  es- 
timate, and  were  not  guaranteed  by  him, 
and  claims  that  there  was  never  an  agreed 
price  for  said  estimates,  or  any  imputed 
promise  by  appellant  to  pay  for  them,  and 
that  therefore  the  verdict  was  In  excess  of 
the  amount  proven  to  be  due.  Appellant 
also  filed  a  motion  to  purge  from  the  record 
certain  documents  contained  on  pages  79  to 
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S4  of  tbe  record,  because  these  documents 
were  not  In  eTidence  in  the  trial  below. 

Tim  E.  Cooper  and  -V.  Otis  Bobertson, 
Cor  appellant.  J.  B.  Stirling  and  F.  M.  West, 
for  appellee. 

WH1TFIKL.D,  C.  J.  The  original  esti- 
mate in  this  case,  which  is  attached  to  the 
declaration  as  Exhibit  B  thereto,  shows  the 
amount,  in  value,  of  the  lumber  deemed  nec- 
essary for  the  buUdlug  to  be  $1,400.  It  is 
plainly  shown  that  $900  in  cash  were  paid 
tbe  appellee,  and  that  $226.90  worth  of  lum- 
oer  was  credited  back  by  way  of  deficieu- 
cies;  that  Is  to  say,  that  much  lumber  un- 
der the  original  estimate  was  never  furnisb- 
ud  and  never  was  in  tbe  building.  If  these 
l«ro  sums  be  added  together  and  subtracted 
from  the  amount  of  tbe  original  estimate, 
it  shows,  beyond  controversy,  that  only  $27!^.- 
10  could  have  been  recovered  In  this  suit 
on  tbe  evidence  In  this  record,  if  extras  fur- 
ulsbed  are  not  embraced  under  tbe  terms  of 
tbe  agreement  set  out  at  page  84  of  tbe  rec- 
ord. 

That  agreement  Is  In  the  following  words: 
'-'It  is  agreed  between  counsel  that  the  full 
amount  furnished  under  the  estimate,  as 
ibown  by  tbe  slips  or  dray  tickets,  is  $1,- 
S90.06,  of  wliich  the  dray  tickets  contaUi 
'-Jbe  statement:  Sold  to  Ellis,  $834.04;  sold 
to  Moorer,  $556.02."  We  do  not  think  there 
can  be  any  reasonable  controversy  as  to  the 
Cleaning  of  tbe  word  "estimate"  in  this 
agreement  We  think  it  is  clear  that  this 
Agreement  refers  alone  to  the  amount  of  the 
original  estimate,  and  not  at  all  to  the  amount 
of  any  extras  that  may  have  been  furnished. 
This  being  so,  it  Is  plain  tbrt  tbe  verdict 
rf  tbe  Jury  was  for  too  much 

There  is  also  a  motion  b  tMn  case  to 
purge  from  the  record  certain  io.  nents  on 
pages  79,  80,  81,  82,  83,  and  84.  U  is  entlre- 
;y  unnecessary  to  a  decision  In  tbi*  case  to 
ieal  with  this  motion  at  aV. 

Tbe  judgment  Is  reversed,  <md  tne  cause 
:remanded. 

^ts  Mi8s.  m 

HOLBBRO  MERCANTILE  CO.  t.  STATE 
(No.  13,591.) 

(Supreme  Court  of  MississippL     March  15, 
1909.) 

1.  IHTOXIOATINO  LiQUOBS  ({  249*)— SEIZUBB— 

Pboceeoings. 

A  proceeding  for  the  seizure  and  destruc- 
tion of  intoxicating  liquors  unlawfully  kept,  as 
authorized  by  Code  1906,  {  1749,  can  be  insti- 
tuted only  before  a  justice  of  the  peace,  who  is 
required  to  destroy  all  liquor  so  seized  for  which 
DO  claim  is  made. 

[E<d.  Note.— For  other  cases,  see  Intoxicating 
Uquors,  Dec.  Dig.  |  249.*] 

2.  Iwtoxicat;ino  Liquors  ({  251*)— Seizubi:— 
Pboceedinos— Tbansfeb  of  Cause— Value 
OF  LiquoBS  Cxaimeo. 

Code  1906,  {  1749,  provides  for  the  seizure 
of  liquors  unlawfully   kept  by  proceedings  be- 


fore a  justice  of  the  peace ;  and  section  1750 
provides  for  tbe  trial  of  a  claim  to  liquors  so 
seized  before  the  justice,  unless  the  value  there 
of  is  over  $200,  when  the  justice  is  required  to 
send  the  claim  to  the  circuit  court  for  trial. 
Held,  that  where  liquors  valued  at  more  than 
$400  were  seized,  and  four  claimants  filed  affi- 
davits together  covering  all  the  liquor,  but  the 
value  of  tile  part  claimed  by  each  was  less  than 
$200,  tbe  justice  must  try  each  cidim,  and  nol 
transfer  the  cause  to  the  circuit  court 

[EM.  Note. — For  other  cases,  see  lntoxicatii.g 
Liquors,  Dec.  Dig.  S  251.*] 

Mayes,  J.,  dissenting. 

Appeni.  from  Circuit  Court,  Jones  (X>antyv 
R.  L.  Buliard,  Judge. 

"To  be  ot&clally  reported." 

Proceedings  for  the  seizure  and  destruc- 
tion of  liquors  alleged  to  have  been  unlaw- 
fully kept  etc.,  in  which  the  Hoiberg  Mer- 
cantile Company  filed  a  claim  to  a  part  of  tbe 
liquor  seized.  In  the  circuit  court  to  which 
the  matter  was  referred  by  the  Justice  of 
the  peace,  claimant  moved  to  dismiss  for 
want  of  Jurisdiction,  and  from  an  order  over- 
ruling the  motion  it  appeals.  Reversed  and 
remanded. 

R.  B.  Halsell  and  Stone  Deavours,  ><>r  cp 
peUant  B.  V.  Fletcher,  Atty.  Gen.,  fur  tlie 
State. 

FLOWERS,  Special  Judge.  AfBdavlt  was 
made  before  a  justice  of  tbe  peace,  under 
section  1749  of  the  Code  of  1906,  that  liquors 
were  being  kept  for  an  unlawful  purpose  in 
certain  rooms  and  buildings  in  tbe  city  of 
Laurel.  The  writ  Issued  and  liquors  valued 
at  more  than  $400  were  seized  as  the  proper- 
ty of  one  Ike  Laskey.  Four  claimants  ap- 
peared, whose  affidavits  together  covered  the 
liquors  seized.  The  value  of  that  part  claim- 
ed by  each  of  them  was  less  than  $200.  At 
the  hearing  the  Justice  of  the  peace  made 
an  order  sending  the  entire  matter  to  tbe 
circuit  court  to  be  tried.  When  tbe  cause 
came  up  in  the  circuit  court  the  claimants 
moved  to  dismiss  It  "because  the  court  is 
without  Jurisdiction."  The  motion  was  over- 
ruled. It  was  agreed  that  the  issue  with 
this  appellant  should  be  tried,  and  that  the 
other  claims  should  abide  the  decision  In  this 
case.  Tbe  Jury  found  against  tbe  claimants, 
and  tbe  liquors  were  ordered  to  be  destroyed. 

The  record  presented  calls  for  a  constmo 
tlon  of  that  part  of  section  1750  of  the  Oode 
which  requires  the  Justice  of  the  peace  to 
"send  the  claim  to  the  circuit  court  of  the 
county  for  trial"  If  the  value  of  the  liquors 
seized  Is  over  $200.  The  appellant  contends 
that  the  Jurisdiction  of  the  courts  Is  fixed  by 
the  value  of  the  liquors  claimed  by  one  per- 
son. Tbe  appellee  Insists  that  the  determin- 
ing value  Is  that  of  the  llqnors  seized.  This 
proceeding  Is  statutory.  It  can  be  Instituted 
only  before  a  Justice  of  the  peace.  Tbe  writ 
is  returnable  to  a  Justice  court  Section 
1749.     If  no  claimant  appears,  an  order  la 


•ror  othOT  CUM  at  lam*  tople  and  McUon  NUUBSR  In  Dec.  *  Am.  Digs.  UOT  to  dAta.  A  Reportnr  iDdnaS 


Digitized  by 


Google 


Misa) 


O'NEAL  V.  O'NEAL. 


623 


made  by  tbe  Justice  of  the  peace,  on  the  re- 
turn day  of  tbe  writ,  directing  the  destruc- 
tion of  tbe  liquors.  This  order  is  made  witli- 
out  regard  to  tbe  value  of  the  property.  Un- 
less a  claim  is  made,  the  Justice  of  tbe  peace 
tias  exclusive  and  final  Jurisdiction  in  all  cas- 
es of  seizure  under  these  statutes.  There 
is  no  case  to  send  to  the  circuit  court  unless 
an  affidavit  of  ownership  is  filed.  Tbe  cir- 
cuit court  can  get  Jurisdiction  in  no  case  of 
the  kind  unless  tbe  property  is  claimed,  and 
then  it  deals  only  with  tbe  part  claimed,  and 
need  not  even  know  how  much  was  seized 
at  the  same  time  with  that  in  controversy. 
In  the  case  at  bar,  If  no  claimant  bad  appear- 
ed except  this  appellant,  this  Justice  could 
have  destroyed  $2C0  worth  and  tried  the  is- 
sues as  to  the  remaining  $140  worth. 

Since  the  Justice  court  has  final  Jurisdic- 
tion unless  a  claimant's  affidavit  is  filed,  that 
court  must  of  necessity  be  expected  to  dis- 
pose of  that  part  of  tbe  liquor  seized  for 
which  no  daim  is  made.  It  follows  that, 
when  a  claim  is  sent  to  the  circuit  court  to 
be  tried,  only  the  property  claimed  is  Involv- 
ed in  that  trial.  The  value  of  the  liquors 
put  in  controversy  by  each  claim  must  deter- 
mine the  Jurisdiction  of  the  courts;  and 
where  there  are  several  claimants  there  are 
as  many  independent  cases  to  be  tried.  Tbe 
authors  of  the  statute  assumed  that  the  liq- 
uors seized  would  be  the  same  as  the  liquors 
claimed,  and  therefore  of  the  same  value; 
that  there  would  be  but  one  claimant  Tbe 
plan  of  the  statute  is  plain.  It  is  a  justice 
court  proceeding.  That  court  was  expected 
to  deal  summarily  with  all  liquors  seized 
and  not  claimed  within  the  time  allowed.  It 
was  expected,  further,  that  the  justice  court 
would  try  every  claim  which  involved  not 
more  than  |200.  It  is  the  evident  purpose 
of  the  statute  to  make  tbe  value  of  the  liq- 
uors involved  In  each  claim  determinative 
of  tbe  Jurisdiction. 

The  Judgment  is  reversed,  and  tbe  cause 
Is  remanded,  so  that  tbe  circuit  court  may 
make  an  order  sending  tbe  case  back  to  tbe 
Justice  court  for  further  proceedings. 

MATES,  J.,  dissents. 


O'XEAL  V.  O'NEAL.    (Xo.  1.'^  T'S  >t 

{Supreme  Court  of  Mississippi.     March  15, 
1900.) 

Habe.\8  Corpus  (5  9»»)— Cdbtodt  op  Child 

— Probationary  Period. 

WTiere  neither  father  nor  mother  showed 
superior  fitness  as  a  parent,  it  was  proper,  after 
divorce,  to  intrust  a  two  year  old  child  to  the 
mother  for  a  probationary  period  of  sii  months, 
reservinp  the  right  at  the  end  of  that  time  to 
chanse  the  custody  of  the  child  if  the  mother 
failed  in  her  parental  duty,  though  the  father 
was  ranch  better  able  financially  to  care  for  it. 

[EJd.  Note.— For  other  cases,  see  Habeas  Cor- 
pus. Cent.  Dig.  8  S4 ;   Bee.  Dig.  S  00.*] 


Appeal  from  Chancery  Coort,  Hinds  Coun- 
ty;  G.  G.  Lyell,  Chancellor. 

"To  be  officially  reported." 

Habeas  corpus  by  Mrs.  C.  M.  O'Neal 
against  D.  !>.  O'Neal  for  possession  of  a 
child.  There  was  a  decree  awarding  tem- 
porary custody  to  petitioner,  and  respond- 
ent appeals.    Affirmed  and  remanded. 

Mrs.  C.  M.  O'Neal  instituted  habeas  cor- 
pus proceedings  against  her  divorced  bus- 
band  for  the  possession  of  their  infant 
daughter,  who  was  at  tbe  time  of  tbe  in- 
stitution of  tbe  proceedings  about  18"  months 
old,  and  who  was,  according  to  tbe  conten- 
tion of  tbe  petitioner,  wrongfully  withheld 
from  her.  In  the  decree  granting  tbe  di- 
vorce nothing  was  said  as  to  the  custody  of 
tbe  children.  The  mother  retained  posses- 
sion of  this  child  until  it  was  taken  from  her 
home  by  the  father,  after  which  she  Institut- 
ed this  suit.  Tbe  chancellor  awarded  tem- 
porary custody  to  tbe  mother,  and  an  appeal 
was  granted  from  this  decree.  A  superse- 
deas was  obtained,  and  the  father  retained 
possession  of  tbe  child.  Before  tbe  appeal 
was  perfected,  or  could  be  acted  upon  in 
tbe  Supreme  Court,  the  probationary  period 
fixed  by  tbe  chancellor  for  tbe  mother's  cus- 
tody of  the  infant  had  expired,  and  tbe 
question  presented  Is  whether  the  court 
should  render  a  decree  on  the  merits  or  dis- 
miss the  appeal. 

May  &  Sanders,  for  appellant.  Hallam  & 
Cooper  and  C.  W.  GIrdlestone,  for  appellee. 

FLETCHER,  J.  On  July  27,  1008,  the 
chancellor  on  a  habeas  corpus  bearing,  after 
full  proof  taken  in  open  court,  rendered  a 
decree  awarding  to  appellee  tbe  temporary 
custody  of  her  Infant  untU  the  January, 
1909,  term  of  tbe  chancery  court,  at  which 
term  she  was  required  to  present  herself  and 
child  to  the  court,  there  "to  receive  and 
abide  by  such  further  orders  pertaining  to 
the  custody  of  said  child  as  at  that  time 
shall  appear  to  be  to  the  best  Interests  of 
said  child."  The  court  further  permitted  the 
appellant,  father  of  the  child,  to  visit  it  at 
all  reasonable  times.  It  was  evidently  the 
view  of  the  chancellor  that  this  child  of  ten- 
der years  could  safely  be  Intrusted  to  Its 
mother  for  a  time  at  least,  provided  she  prov- 
ed herself  able  to  support  it  and  demonstrat- 
ed her  fitness  to  rear  it.  Tbe  court,  as  we 
think,  wisely  reserved  the  rlgut,  after  the 
lapse  of  a  six  mouths'  probationary  period, 
to  change  the  custody  of  the  child  in  case 
the  mother  failed  in  her  parental  duty. 

An  examination  of  this  voluminous  record, 
abounding  In  charges  and  countercharges, 
criminations  and  recriminations,  convinces 
us  that  tlie  chancellor's  view  was  correct. 
We  need  not  exhaustively  review  the  testi- 
mony. Suffice  it  to  say  that  many  of  the 
charges  against  both  husband  and  wife  were 
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not  satisfactorily  pioTen,  and  we  tlilnk  tliat 
neither  litigant  can  be  said  to  have  demon- 
strated hlB  pre-eminently  superior  fitness  as 
a  parent  True,  the  father  Is  financially  far 
better  qnallfled  to  give  the  child  the  comforts, 
If  not  the  luxuries,  of  life;  but  balanced 
against  this  consideration  is  the  powerful 
influence  of  a  mother's  love  and  tenderness 
The  child  is  but  two  years  old,  and  we  think 
that  at  such  an  age  the  interest  of  the  In- 
fant will  not  suffer  In  the  arms  of  a  mother, 
though  she  eats  only  the  bread  of  compara- 
tive poverty. 

We  commend  the  action  of  the  chancellor, 
and  affirm  his  decree  so  far  as  may  be  un- 
der the  anomalous  situation  that  has  aris- 
en. This  situation  is  due  to  the  fact  that  the 
chancellor's  decree  was  superseded  and  the 
custody  of  the  child  retained  by  the  father. 
The  probationary  period  has  now  expired,  so 
that  the  decree  cannot  now  be  literally  com- 
plied with.  However,  upon  the  return  of  the 
cause  to  the  chancery  court,  a  supplemental 
decree  can  be  entered  In  vacation,  if  the 
chancellor  shall  so  desire,  creating  a  new 
period  of  probation,  and  directing  the  mother 
and  child  to  report  to  the  next  or  some  subse- 
quent term  of  the  court,  in  accordance  with 
the  manifest  scheme  of  the  decree  appealed 
from.  The  custody  of  the  child  will,  upon 
the  filing  of  the  mandate  in  the  court  below, 
be  returned  to  appellee,  there  to  rest  until 
further  directed  by  the  chancery  court 

Affirmed  and  remanded. 

WHITFIELD,  CXI  express  no  opin- 
ion on  the  merits  of  this  case,  for  the  rea- 
son that  I  think  the  extent  of  our  decree 
should  be  to  merely  dismiss  the  appeal. 
The  decree  of  the  conrt  below,  set  out  In 
the  opinion  In  chief,  is  a  merely  provi- 
sional one,  awarding  the  custody  of  the  child 
to  Its  mother  until  a  set  time,  to  wit  the 
January  term,  1909,  at  which  time  all  par- 
ties were  to  be  present  and,  presumably, 
the  permanent  custody  awarded.  The  Janu- 
ary term  of  the  chancery  court  has  long 
since  passed.  Owing  to  delay  in  getting  the 
appeal  before  ns,  such  lapse  of  time  has 
Intervened  between  the  date  of  the  provision- 
al decree  and  the  hearing  of  the  appeal  from 
that  decree  that  any  decree  we  could  now 
render  would  be  purely  nugatory.  We  can 
only  deal  with  the  case  made  by  the  record, 
with  the  precise  decree  appealed  from.  If 
we  affirm  that  decree,  what  do  we  affirm? 
Simply  that  the  court  was  right  In  awarding 
the  custody  until  the  January  term;  but 
that  Is  an  Idle  declaration,  since  that  term 
has  long  since  passed.  Again,  should  we  re- 
verse, we  would  merely  hold  that  the  cus- 
tody should  not  have  been  awarded  until 
the  January  term ;  but  that  would  be  equally 
Idle  for  the  same  reason,  to  wit  that  that 
term  has  long  since  passed.  The  futility, 
therefore,  of  any  decree  on  the  present  state 


of  the  record  arises  out  of  the  fact  taal 
the  chancellor  made  an  award  of  the  custodj 
only  until  a  time  now  long  passed.  In  2  Cyc. 
p.  635,  it  is  said :  "Mere  lapse  of  time  might 
create  this  condition" — that  is,  a  condition 
where  an  appellate  court  could  only  properly 
dismiss  the  appeal.  And  at  page  533  it  la 
said:  "Hence  it  is  not  within  the  province  of 
appellate  courts  to  decide  abstract  or  hypo- 
thetical questions,  disconnected  from  the 
tenanting  of  actual  relief,  or  from  the  de- 
termination of  which  no  practical  result  can 
follow." 

My  view  la  that  the  only  proper  form  of 
decree  we  can  now  enter  here  is  one  dis- 
missing the  appeal,  and  leaving  the  learned 
chancellor  below  to  make  such  new  award. 
temporary  or  permanent  of  the  custody  of 
the  child,  as  to  him  may  seem  wise,  espe- 
cially as  this  court  does  not  sow  decide,  la 
the  opinion  in  chief,  anything  as  to  the  per- 
manent custody  of  the  child.  Practically  it 
makes  no  difference  whether  the  view  taken 
by  the  majority  prevails  or  the  view  I  take 
prevails,  since,  if  the  appeal  be  dismissed, 
the  appellee  would  equally  have  to  surrender 
the  custody  of  the  child  to  its  mother,  sub- 
ject to  such  further  award  of  that  custody 
as  the  chancellor  may  choose  to  make. 

I  write  only  because  I  think  it  is  important 
that  we  should  be  careful  to  render,  as  a 
matter  of  practice,  the  proper  decree  in  form, 
which  is,  as  I  have  stated,  in  my  view,  mere- 
ly one  dismissing  the  appeaL 

(96Mlsa.  StS) 
HICKS  r.  MISSISSIPPI  LUMBER  Oa 
(No.  13,493.) 
(Supreme  Court  of  Miislssippi.    Feb.  22,  1906.) 

1.  Appeal  ano  E<bbob  (|  1068*)— Habmi.es8 
Ebbob— AFFEcrriNo  On  NoT  Bntitlbo  to 
Succeed. 

Where  the  Jury  fotmd  that  plaintiff  con- 
sented to  defendant's  entering  upon  land  and 
cutting  timber  thereon,  any  error  in  charging, 
in  an  action  for  actual  damages  and  the  statu- 
tory penalty,  that  the  statutory  penalty  conld 
not  bie  recovered,  was  harmless;  the  finding 
being  conclusive  of  the  right  to  recover  both 
actual  damages  and  the  penalty. 

[Eld.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |  4228;    Dec.  Dig.  |  1068.»1 

2.  TBIAI.     (}     252*)— iNSTBTTOnOHS— APPUCA- 

BiLiTT  TO  Evidence. 

In  trespass  for  entering  upon  land  and  cut- 
ting timber,  an  instmction  that  plaintiff  could 
not  recover  if  her  agent  consented  to  the  entry 
and  the  cutting  was  not  objectionable,  as  pre- 
cluding a  recovery  of  the  contract  price  if  there 
had  been  a  contract,  where  the  evidence  showed 
no  contract,  as  the  Jury  must  have  understood 
the  instruction. 

[Ed.  Note. — For  other  caxes,  see  Trial,  Cent. 
Dig.  i  601 ;  Dec  Dig.  f  252.»J 

3.  Tbespass  ((  25*)  —  AonoNB  —  Defenses — 
Consent. 

A  verbal  license  by  the  owner  Is  a  good  de- 
fense to  an  action  for  entering  upon  land  and 
cutting  timber  thereon. 

[Ed.  Note. — ^For  other  cases,  see  Trespass, 
Cent.  Dig.  {  64 ;    Dec  Dig.  i  25.*] 
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Appeal  from  Circuit  Court,  Clarke  County ; 
F.  R.  Cochran,  Judge. 

Action  by  M.  L.  Hicks  against  the  Mis- 
sissippi Lumber  Company.  From  a  Judgment 
(or  defendant,  plaintiff  appeals.    Affirmed. 

The  appellant,  who  was  plaintiff  in  the 
court  below,  in  her  declaration  alleges  that 
she  was  the  owner  of  certain  property  de- 
scribed in  the  declaration,  and  that  the  de- 
fendant had,  without  her  consent,  willfully 
cut  down  and  removed  certain  timber  from 
lier  said  land.  She  sues  for  the  statutory 
penalty  and  also  actual  value  of  the  timber 
cut.  The  appellee  defends  on  the  ground 
that  It  was  engaged  In  the  construction  of  a 
railroad  through  the  land  of  plaintiff  and 
that  It  had  received  the  permission  and  con- 
sent of  one  Pierce,  the  agent  of  the  plaintiff, 
to  go  upon  said  land  and  cut  said  timber, 
and  that  said  Pierce  had  power  of  attorney 
from  plaintiff  to  act  as  her  agent,  and  was 
so  acting  at  the  time  he  gave  defendant  per- 
mission to  enter  upon  the  land  in  question. 
On  the  trial  the  court  Instructed  the  Jury 
that  plaintiff  was  not  entitled  to  recover  the 
statutory  penalty,  and  also  Instructed  the 
Jury  that  there  could  be  no  recovery  if  Pierce 
gave  defendant  verbal  permission  to  enter 
upon  the  premises  to  construct  a  railroad. 
The  Jury  found  for  defendant,  and  plaintiff 
appeals. 

Ed.  D.  Pierce,  C.  R.  Gavin,  and  Stone  Dea- 
rours,  for  appellant.  Sam  H.  Terrell  and 
Watkins  &  Watkins,  for  appellee. 

FLETCHER,  J.  The  controlling  question 
in  this  case  is  whether  Mr.  Pierce  gave  the 
appellee  permission  to  enter  upon  the  land 
and  cut  such  timber  as  was  needed  for  a 
right  of  way,  and  the  Jury  by  the  verdict  has 
answered  this  question  In  the  affirmative. 
This  all-Important  fact  renders  harmless  the 
error  of  the  court,  if  error  it  was,  in  charging 
the  Jury  that  there  could  be  no  recovery  of 
the  statutory  penalty  for  cutting  the  trees. 
In  this  case  the  right  to  recover  for  the  ac- 
tual value  of  the  timber  and  the  right  to  re- 
cover the  statutory  penalty  depend  upon  ex- 
actly the  same  question;  and,  this  being. set- 
tled on,  one  issue  must  be  held  conclusive  as 
to  the  other.  In  other  words,  since  the  Jury 
bas  said  that  permission  was  given,  the  re- 
salt  would  have  been  the  same,  had  the  court 
submitted  to  the  Jury  the  question  of  stat- 
utory penalty,  as  well  as  actual  damages. 
The  alleged  mistake  was,  therefore,  damnum 
absque  injuria. 

The  third  instruction  given  for  defendant 
Is  vigorously  assailed,  because  it  states  that 
tliere  can  be  no  recovery  if  Pierce  gave  the 
appc-llee  verbal . permission  to  enter  and  con- 
struct a  railroad,  since  this  charge  would 
preclude  a  recovery  of  the  contract  price 
provided  there  had  been  a  contract.  But 
the  significant  fact  Is  "that  no  contract  was 
shown  in  the  testimony,  and  the  Jury  must 


have  understood  the  true  purport  and  appre- 
hended the  real  meaning  of  the  charge. 

We  think  the  power  of  attorney  executed 
by  Mrs.  Hicks  to  Pierce  was  sufficient  to  en- 
able her  agent  to  give  the  permission  upon 
which  the  appellee  relied,  and  we  think  such 
verbal  license  is  a  good  defense  to  this  action. 
Currie  v.  Railway  Company,  01  Miss.  725. 

Affirmed. 


Mcpherson  v.  da  vis  et  al.    (No.  13,584.) 
(Supreme  Court  of  Mississippi.    March  8,  1909.) 

1.  MoBTOAOES  (§  364*)  —  Foreclosure  by 
Sale— Purchase  by  Junior  AIobtgagek— 
Payment. 

That  a  junior  mortgagee  is  entitled  in  equi- 
ty to  the  balance  remaining  in  the  hands  of  the 
trustee  after  sale  under  the  prior  mortgage  does 
not  relieve  him  from  paying  into  the  hands  of 
the  first  trustee  the  full  amount  of  his  bid, 
should  he  become  the  purchaser  at  the  sale  un- 
der the  first  mortgage. 

[Ed.   Note. — For  other  cases,  see   Mortgages, 
Dec.  Dig.  S  364.*] 

2.  MoRTOAGEs  (i  365*)— Foreclosure  by  Sale 
—Purchase  by  Junior  Mortgagee— Pay- 
ment. 

Where  a  junior  mortgagee  bid  in  the  land 
on  sale  under  the  senior  mortgage,  but  refused 
to  pay  the  full  amount  of  his  bid,  offering  only 
the  amount  of  the  senior  mortgage  debt,  there 
was  no  sale,  and  the  trustee  rightfully  refused 
to  convey. 

[Ed.   Note.— For  other  cases,   see   Mortgages, 
Cent.  Dig.  §  1089;   Dec.  Dig.  i  365.*] 

3.  Mobtoages  a  370*)— Foreclosure  by  Sale 

— IBREOULARITIES — RESALE. 

It  was  agreed  that  land  subject  to  two 
mortgages  should  be  sold  under  both  on  the 
same  day.  The  junior  mortgagee  purchased  at 
the  sale  under  the  first  mortgage,  but  refused  to 
pay  the  amount  of  bis  bid,  and  the  property 
was  then  sold  under  the  junior  mortgage,  and 
the  junior  mortgagee  again  purchased,  for  an 
inadequate  consideration,  and  the  trustee  in  that 
mortgage  conveyed  to  him.  Later  in  the  day, 
and  after  the  other  bidders  had  dispersed,  the 
first  trustee  made  another  sale  to  a  bidder  with 
notice.  Held,  that  the  resale  was  invalid,  be- 
cause the  purchaser  had  notice,  and  because  un- 
der the  circumstances  it  could  only  have  been 
made  after  readvertisement. 

[Ed.   Note. — For  other  cases,   see   Mortgages, 
Dec.  Dig.  §  370.*] 

4.  Mortgages  (§  369*)  —  Foreclosure  by 
Sale— Setting  Aside  Sale. 

The  sale  under  the  second  mortgage  should 
be  set  aside,  because  the  mortgagee  purchas-or 
knew  and  caused  all  the  trouble,  and  the  snip 
was  not  held  as  advertised,  and  the  amount  bid 
was  inadequate. 

[Ed.   Note. — For  other  cases,   see   Mortgages, 
Dec.  Dig.  I  369.*] 

5.  Equity  (5  223*)— Pleading  —  Prayer  fob 
Relief— Demurrer. 

Though  the  prayer  for  relief  in  a  bill  was 
uncertain  and  prolix,  a  demurrer  on  that  ground 
should  not  have  been  sustained. 

[Ed.  Note. — For  other  cases,  see  Equity,  Dec. 
Dig.  §  223.*] 

6.  Mortgages  (§  369*)  —  Foreclosube  bt 
Sale— Setting  Aside  Sale— Relief. 

On  agreement  to  sell  land  subject  to  two 
mortgages  on  the  same  day,  the  junior  mortga- 
gee purchased  at  the  sale  under  the  first  mort- 
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gage,  but  refused  to  paj  the  amount  of  his  bid, 
and  a  sale  was  had  under  the  junior  mortgage, 
at  which  he  purchased  for  $10  and  received  a 
conveyance.  After  the  bidders  dispersed  the  trus- 
tee in  the  senior  mortgage  resold  and  conveyed 
to  a  purchaser  with  notice  for  $1,000.  Held,  on 
a  bill  by  the  junior  mortgagee  to  cancel  the 
sales  and  for  other  relief,  that  the  court  would 
cancel  the  conveyances,  set  aside  the  sales,  ap- 
point a  commissioner  to  ascertain  the  amounts 
due  on  the  mortgages,  resell  to  satisfy  the  same 
in  order  of  priority,  give  the  balance  to  the 
mortgagor,  and  if  the  purchaser  under  the  first 
mortgage  bad  paid  his  bid  to  the  trustee,  and  it 
had  been  applied  to  the  satisfaction  of  that 
mortgage,  he  should  be  subrogated  to  the  rights 
of  the  first  mortgagee,  such  purchaser  being  en- 
titled to  an  accounting  with  the  trustee,  and 
that  the  costs  in  the  trial  court  should  be  taxed 
to  the  junior  mortgagee,  he  having  caused  the 
trouble. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Dec.  Dig.  {  369.*] 

Appeal  from  Chancery  Court,  Attala  Coun- 
ty :   James  F.  McCool,  Chancellor. 

Bill  by  O.  S.  McPherson  against  J.  A.  Davis 
and  others  to  set  aside  mortgage  foreclosure 
sales  and  for  other  relief.  From  a  decree 
dismissing  the  bill,  complainant  appeals.  Re- 
versed and  remanded. 

.  S.  ti.  Dodd  and  May,  Flowers  &  Whitfield, 
for  appellant  Mayes  &  Longstreet,  for  ap- 
pellees. 


MATES,  J.  The  substantial  averments  of 
the  bill  of  complaint  filed  in  this  cause,  in  so 
far  as  they  affect  a  decision  in  the  case,  are : 
In  1905,  on  tlie  11th  day  of  March,  W.  J. 
Johnson  executed  to  the  C.  C.  Kelley  Bank- 
ing Company  a  deed  In  trust  to  cover  an  In- 
debtedness of  about  $500.  The  trust  deed  was 
given  on  a  certain  tract  of  land  then  owned 
by  Johnson,  and  J.  A.  Davis  was  made  the 
trustee  therein.  Later  in  the  same  year,  to 
wit,  on  the  26th  day  of  June,  Johnson  gave  a 
second  deed  in  trust  on  the  same  property  to 
the  firm  of  McPherson  &  McNeill  to  cover  an 
Indebtedness  of  $2,500.  One  T.  A.  Massey 
was  named  as  trustee  In  this  second  deed  in 
trust.  Later  McPherson  &  McNeill  transfer- 
red this  deed  In  trust  to  O.  S.  McPherson, 
and  S.  L.  Dodd  was  appointed  as  substituted 
trustee  therein  in  place  of  Massey.  Both 
deeds  in  trust  are  admitted  to  be  valid  liens 
on  the  property  in  controversy,  and  having 
priority  in  the  order  named.  W.  J.  Johnson 
died  on  the  28th  of  April,  1906.  Neither  of 
the  mortgages  being  paid  at  maturity,  by  oral 
agreement  between  the  holder  of  the  senior 
and  junior  mortgages,  a  sale  was  advertised 
by  both  trustees  to  take  place  on  the  same 
day,  to  wit,  the  14th  day  of  September.  1900 ; 
the  holder  of  the  Junior  mortgage  not  desir- 
ing to  pay  off  the  debt  of  the  senior  mortgagee 
and  obtain  an  assignment  of  same.  On  the 
14th  day  of  September  the  trustee  under  the 
first  deed  in  trust,  Mr.  Davis,  duly  appeared 
for  the  purpose  of  making  sale  under  his 
trust  deed  in  accordance  with  the  advertise- 
ment to  that  effect;    but  S.  L.  Dodd,  sub- 


stituted trustee  In  the  Junior  mortgage,  be- 
ing then  engaged  in  the  trial  of  a  cause  In 
court  and  unable  to  be  on  hand,  requested 
Davis  to  make  sale  under  both  deeds  in  trust; 
but  Davis  declined  to  act  for  the  trustee  in 
the  Jtmior  mortgage  in  any  way.  In  pursu- 
ance of  the  advertisement  made  by  him,  and 
acting  for  the  senior  mortgagee,  Daris  pro- 
ceeded to  sell,  and  McPherson,  the  holder  of 
the  Junior  mortgage,  bid  In  the  property  at 
$1,510.  After  bidding  in  the  property  McPher- 
son declined  to  pay  the  full  amount  of  his  bid 
to  the  trustee,  but  claimed  the  right  to  pay 
over  only  such  sum  as  would  fully  satisfy  the 
first  mortgage  and  retain  the  overplus  to  be 
credited  on  his  own  mortgage,  and  tendered 
only  so  much  of  the  amount  bid  as  was  suf- 
ficient to  satisfy  the  first  mortgage.  Davis 
declined  to  allow  this  to  be  done,  whereupon 
S.  L.  Dodd,  trustee  In  the  second  mortgage, 
proceeded  to  make  a  sale  under  the  second 
deed  In  trust,  and  McPherson  again  bid  In 
the  property,  this  time  for  the  sum  of  $10. 
In  short,  McPherson  was  the  only  bidder  at 
both  sales,  and  Dodd,  trustee  in  the  Jimlor 
mortgage,  executed  a  deed  to  McPherson  of 
the  property  in  question  under  the  sale  un- 
der the  second  mortgage.  After  all  of  the 
above  transactions,  and  after  the  refusal  of 
McPherson  to  pay  the  full  amount  of  his  bid, 
Davis,  trustee  in  the  first  mortgage,  under- 
took to  make  a  resale  of  the  property,  which 
he  did  late  in  the  afternoon,  after  all  bidders 
had  dispersed,  and  at  this  third  sale  one 
Lowenberg,  with  full  knowledge  of  all  the 
facts,  bid  In  the  proi)erty  for  the  sum  of 
$1,000,  and  a  deed  was  made  to  him  by  Davis 
of  the  property  in  question. 

The  bill  contains  many  charges  of  fraud; 
but  we  do  not  deem  it  necessary  to  take  no- 
tice of  these  charges,  since  the  settlement  of 
this  case  must  turn  upon  other  features.  The 
bill  concludes  with  a  prayer  for  the  cancella- 
tion of  the  deed  made  by  Darls  to  Lowenberg, 
and  that,  upon  full  satisfaction  of  the  first 
deed  In  trust  by  complainant,  the  deed  made 
to  complainant  by  S.  L.  Dodd,  trustee  in  the 
second  mortgage,  be  declared  the  true  title  to 
the  property.  The  bill  further  prays  for  an 
accounting  from  J.  A.  Davis,  trustee,  for  all 
sums  of  money  that  have  come  into  his 
hands  over  and  above  a  sufficient  sum  to  pay 
and  satisfy  the  first  mortgage.  After  this 
prayer  the  bill  then  prays  that  if  complain- 
ant Is  mistaken  in  the  relief  prayed  for,  then 
that  the  court  appoint  a  commissioner  to  take 
an  account  of  the  sum  due  on  both  deeds  In 
trust,  and  the  property  ordered  to  be  sold  for 
the  purpose  of  paying  same  in  the  order  of 
priority.  There  are  other  features  of  the 
prayer,  but  It  is  not  necessary  to  set  out 
same.  An  answer  was  filed  by  defendants, 
denying  all  fraud,  and  at  the  same  time  In- 
terposing a  demurrer  to  the  bill.  The  chief 
Issues  raised  by  the  demurrer  are:  (1)  That 
there  Is  no  equity  shown  In  the  bill ;  (2)  ttiat 


•For  otber  caae*  see  aame  topic  and  lectlon  NUMBER  In  Dec.  &  Am.  Digs.  1907  to  date,  A  Reporter  Indexes 


Digitized  by 


Google 


Ulsa.) 


M0PHER8ON  T.  DAVIS. 


627 


the  pra^r  of  the  bin  la  ragne  and  nncertain, 
snbject  to  mnch  repetition,  uncertainty,  and 
prolixity.  The  chancellor  sustained  the  de- 
murrer and  dismissed  the  bill. 

As  to  last  ground  of  demurrer  there  Is 
much  force  In  the  contention ;  hot  we  do  not 
think  that  a  dismissal  of  the  bill  can  be  Justi- 
fied on  this  account.  It  seems  to  have  been 
the  object  of  complainant  not  to  fall  to  ask 
for  every  kind  of  relief  possible  to  be  obtained, 
and  In  this  we  think  he  has  succeeded.  Turn- 
ing to  the  main  features  of  the  bill,  we  hard- 
ly think  It  can  be  doubted  that  complainant 
has  shown  an  abundant  equity.  The  trustees 
bare  created  so  many  complications  that  the 
rights  of  the  various  parties  can  only  be 
worked  out  through  a  court  of  equity.  It  Is 
undoubtedly  true  that  a  Junior  mortgagee  In  a 
valid  mortgage  Is  entitled  In  equity  to  the 
balance  remaining  In  the  hands  of  the  trustee 
after  sale  under  a  prior  mortgage;  but  be- 
cause this  Is  true  It  does  not  relieve  him  from 
paying  Into  the  hands  of  the  first  trustee  the 
full  amount  of  his  bid,  should  he  become  the 
purchaser  at  the  sale  under  the  first  mort- 
gage. The  junior  mortgagee,  being  purchaser, 
cannot  assume  to  adjudicate  the  validity  of 
his  own  claim,  as  well  as  the  amount  thereof, 
and  compel  the  trustee  making  the  sale  to  ac- 
cept a  less  amount  than  the  bid  for  the  prop- 
erty. It  la  the  duty  of  the  first  trustee  to 
collect  the  entire  amount  of  the  bid,  by  whom- 
soever made,  and  after  satisfying  his  own 
mortgage  to  pay  over  the  surplus  to  the  party 
entitled  to  same ;  but  the  trustee  has  a  right 
to  protect  himself  from  liability  by  compelling 
a  settlement  as  between  the  parties  claiming 
the  surplus  as  to  which  is  entitled  to  same, 
and  if  he  assumes  to  adjudicate  this  for  him- 
self, and  pays  the  amount  of  the  surplus  to 
the  wrong  party,  he  would  be  liable  therefor. 
All  the  complications  that  have  occurred 
would  have  been  avoided  if  the  junior  mort- 
gagee had  paid  ofT  the  debt  of  the  senior 
mortgagee.  Since  McPherson  failed  to  pay 
the  full  amount  of  his  bid,  there  was  no  sale 
to  blm,  and  Davis  rightfully  refused  to  make 
him  a  deed  to  the  property. 

The  facts  shown  by  the  bill  make  a  second 
sale  of  the  property  by  Davis,  whereat  Low- 
enberg  became  the  purchaser,  also  an  invalid 
sale.    In  the  first  place,  Lowenberg  was  noti- 
fied of  all  the  facts ;  and,  In  the  second  place, 
it  Is  shown  that  the  sale  was  made  late  In  the 
evening,    after   all    bidders    had    dispersed. 
Botli  these  things  would  Invalidate  Lowen- 
t>erK'8  title.    The  mortgagors  had  rights  to 
be  protected,  as  well  as  the  mortgagees ;  and 
one  of  those  rights  was  that  the  sale  should 
take  place  under  such  drctmistances  as  gave 
all   bidders  a  fair  chance  to  be  present  and 
bid  on  the  property,  so  that  the  best  value 


might  be  obtained  therefor.  The  rights  of 
the  mortgagors  were  disregarded  by  the  sec- 
ond sale,  as  were  also  the  rights  of  the  junior 
mortgagee.  Under  the  facts  of  this  case  a 
second  sale  by  the  first  mortgagee  could  only 
take  place  after  a  readvertlsement  It  may 
not  be  true  that  In  every  case  there  innst 
be  a  new  advertisement  in  order  to  have  a 
resale;  but  it  Is  certain  that  In  every  case 
the  resale  must  be  immediate  and  before  dls- 
persement  of  bidders. 

Tbe  sale  under  the  junior  mortgage  by  S. 
L.  Dodd  cannot  be  sustained  under  the  facts 
of  this  case,  and  the  deed  conveyed  no  title. 
In  the  first  place  McPherson,  the  purchaser, 
knew  and  caused  all  tbe  trouble.  The  amount 
paid  was  grossly  inadequate  to  the  value, 
and  the  bill  shows  that  the  sale  did  not  take 
place  as  advertised.  The  mortgagors  had 
the  right  to  obtain  the  greatest  possible 
amount  for  the  property,  to  the  end  that  as 
much  of  the  debt  of  this  second  mortgage 
might  be  absorbed  by  the  surplus  as  possible. 
This  whole  transaction  was  a  nullity,  and  the 
various  deeds  constitute  a  cloud  on  the  title, 
which  should  be  canceled  by  the  court 

After  a  consideration  of  the  whole  case 
made  by  the  bill,  we  conclude  that,  after  de- 
creeing a  cancellation  of  the  deeds  in  ques- 
tion, the  court  should  appoint  a  commis- 
sioner to  ascertain  the  amounts  due  on  both 
deeds  in  trust,  and  order  the  property  to  be 
sold  to  satisfy  same,  applying  the  proceeds 
of  sale  in  the  order  of  priority  of  the  mort- 
gages, paying  the  surplus,  if  any,  to  mortga- 
gors. If  the  facts  shall  show  that  Lowenberg 
has  paid  in  the  $1,000  to  the  trustee,  which 
sum  was  bid  at  the  second  sale  of  tbe  proper- 
ty by  Davis,  whereat  he  became  the  purchas- 
er, and  that  Davis  has  applied  so  much  there- 
of as  was  necessary  to  the  discharge  of  the 
first  mortgage,  then  Lowenberg  sball  be  sub- 
rogated in  all  respects  to  the  right  of  the 
first  mortgagee  in  the  sum  realized  by  the 
sale  of  the  property  as  above  ordered,  to  the 
extent  of  tbe  claim.  All  surplus  then  remain- 
ing sball  then  be  first  applied  to  second  mort- 
gage debt,  and,  if  then  there  be  a  surplus,  it 
sball  be  paid  to  tbe  mortgagors.  The  court 
should  further  require  an  accounting  from 
Davis  of  ail  money  that  may  have  been  re- 
ceived by  him  from  Lowenberg,  and  should 
require  repayment  to  Lowenb.erg  of  all  that 
may  remain  in  bis  hands  of  tbe  purchase 
money  paid  by  Lowenberg  for  the  property. 
The  whole  cost  of  enforcing  the  rights  of  the 
parties  in  the  chancery  court  should  be  taxed 
against  McPherson,  complainant,  since  his 
own  acts  caused  all  the  difficulties.  This,  of 
course,  does  not  Include  the  cost  of  this  ap- 
peal in  this  court 

Reversed  and  remanded. 
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EUREKA  LUMBEE  CO.  et  al.  t.  TBBEELIi. 
(No.  13,529.) 

(Supreme  Court  of  Mississippi.    Feb.  15,  1909.) 

Taxation  (§  737*)— Tax  Sales— Timber— Ti- 

tlk  of  purchaseb. 

Where  it  is  manifest  from  the  assessment 
roll  that  both  land  and  timber  are  assessed  to 
an  unknown  owner,  though  there  is  no  separate 
assessment  of  the  land  and  timber,  the  pur- 
chaser at  a  tax  sale  of  such  land  takes  the  title 
to  both. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Dec.  Dig.  {  737.»] 

Appeal  from  Chancery  Court,  Covington 
County;  T.  A.  Wood,  Chancellor. 

"To  be  ofBcially  reported." 

Suit  by  J.  D.  Terrell  against  the  Eureka 
Lumber  Company  and  another  to  quiet  title 
to  land.  From  a  Judgment  for  plaintiff  for 
less  than  claimed,  defendants  npi>eal,  and 
plaintiff  flies  a  cross-appeal.  Affirmed  on  de- 
fendants' appeal,  and  reversed  on  the  cross- 
appeal. 

The  land  in  question  was  sold  for  taxes 
and  purchased  by  appellee.  The  assessment 
roll  shows  that  it  was  assessed  to  an  un- 
known owner.  There  is  no  separate  assess- 
ment of  the  land  and  the  timber  thereon. 
The  Eureka  Lumber  Company  and  the  East- 
abutchle  Lumber  Company  are  made  parties 
defendant  to  appellee's  bill  to  quiet  title,  and 
answer,  claiming  that  the  land  In  question 
was  owned  by  one  of  them  and  the  timber 
standing  thereon  by  the  other,  and  that  the 
title  to  the  timber  did  not  pass,  since  the 
land  only  was  included  in  the  assessment 
under  which  it  was  sold  and  bought  in  by  ap- 
pellee. The  chancellor  entered  a  decree  hold- 
ing that  the  title  to  both  the  land  and  timber 
passed  to  Terrell,  since  there  was  no  sepa- 
rate assessment  of  the  land  and  the  timber. 
His  decree  further  allowed  Terrell  the  sum  of 
$300  for  timber  which  had  been  cut  by  the 
defendants  since  the  title  passed  to  Terrell. 
The  defendants  appeal,  and  plaintiff  prose- 
cutes a  cross-appeal  on  the  ground  that  the 
chancellor  should  have  awarded  a  larger 
amount,  since  the  evidence  showed  that  the 
timber  was  worth  at  least  $1.50  per  1,000, 
and  that  considerably  more  than  300,000  feet 
had  been  cut. 

It.  L.  &  E.  L.  Dent,  for  appellants.  Mc- 
intosh Bros.,  for  appellee. 

WHITFIELD,  O.  J.  The  assessment  roll 
Introduced  in  evidence  makes  it  manifest 
that  both  the  land  and  timber  were  assessed 
to  an  unknown  owner.  It  follows,  from  this, 
that  Terrell  got  title  to  the  land  and  the 
timber  at  the  tax  sale.  Both  the  timber 
and  the  land  were  manifestly  assessed,  and 
both  passed  at  the  tax  sale  to  Terrell.  On 
(lireot  appeal,  consequently,  the  decree  is  af- 
firmed. 

On  the  cross-appeal  we  think  the  chancel- 


lor manifestly  erred.  The  testimony  clearly 
shows  that  at  least  300,000  feet  had  been 
cut  from  the  quarter  section;  and  this,  at 
even  fl.50  per  1,000  feet,  would  amount  to 
more  than  $300.  Tlie  chancellor  found,  in 
his  decree,  that  only  200,000  feet  of  timber 
had  been  cut.  In  this  we  think  the  testi- 
mony in  the  record  shows  he  was  manifestly 
mistaken ;  and  for  this  reason  the  decree  on 
the  cross-appeal  is  reversed  and  remanded 
for  a  further  accounting. 


COOPER  T.  TICKNOR  STAVE  CO. 
(No.  13,588.) 

(Supreme  Court  of  Mississippi.     March  15, 
1909.) 

Appeal  from  Circuit  Court,  Lauderdale  Coun- 
ty;   R.  F.  Cochran,  Judge. 

Action  between  C.  J.  Cooper  and  the  Ticknor 
Stave  Company.  From  the  judgment,  Cooper 
appeals.     Aflirme<1. 

II.  R.  Stone,  for  appellant.  Bozeman  &  Few- 
ell,  tor  appellee. 


PER  CURIAM.     Affirmed. 


ARKT  T.  BTHERIDGE  &  McBEATH. 
(No.  13,462.) 

(Supreme  Court  of  Mississippi.     March  15, 
1909.) 

Appeal  from  Circuit  Court,  Lauderdale  Coun- 
ty;   R.  F.  Cochran,  Judge. 

Action  between  Ij.  N.  Arky  and  Etheridge  & 
McBeath.  From  the  judgment,  Arky  appeals. 
Affirmed. 

G.  Q.  Hall.  Hall  &  Jacobson,  for  appellant. 
McWillie  &  Thompson  and  W.  N.  Ethridge,  for 
appellees. 

PER  CURIAM.    Affirmed. 


LINDSLET  et  al.  v.  McIVER  et  al. 

(Supreme  Court  of  Florida,  Division  A.     Jan. 
14,  1909.) 

1.  Descent  and  Distribution  (§  93*)-" Ad- 
vancements." 

An  "advancement"  is  an  irrevocable  gift  in 
prjesenti  by  a  parent  to  a  child  in  anticipation 
of  such  child's  future  share  of  the  parent's  es- 
tate to  the  extent  of  the  gift. 

[Bd.  Note. — For  other  cases,  see  Descent  and 
Distribution,  Cent.  Dig.  {  389;  Dec.  Dig.  { 
93.» 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  218-222 ;    vol.  8,  p.  7507.*] 

2.  Descent  and  Distribution  (§  93*) — Ad- 
vancements. 

Whether  property  given  by  a  parent  to  a 
child  is  an  advancement,  and,  if  so,  its  value 
at  the  time  the  advancement  was  made,  are  to 
be  determined  from  the  facts  and  circumstances 
of  each  case. 

fEcl.  Note. — For  other  cases,  see  Descent  and 
Distribution,  Cent.  Dig.  f  380;  Dec.  Dig.  { 
93.*] 

3.  Descent   and    Distribution    (§   109*)   — 

IIOTl^lirOT. 

Hotchpot  is  the  bringing  into  the  estate  of 
an   intestate   an   estimate   of   the   value   of   ad- 
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ranrrmcnts  made  by  the  intestate  to  his  or  her 
children  in  order  that  the  whole  may  be  divided 
in   nrcordance  with   the  statute  of  descents. 

[Ed.  Note.— For  other  cases,  see  Descent  and 
Distribution,  Cent.  Dig.  f  416;  Dec.  Dig.  § 
100.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4.  pp.  3348,  3349.1 

4.  Descent  and  Distbibution  (J  111*)— Ad- 

V.ANCEMENTS     —     REFUSAL     TO     BBINO     INTO 

HornipoT. 

Wliert  those  who  have  received  advance- 
ments decline  to  bring  the  same  into  hotchpot 
when  legally  required  to  do  so,  they  may  in 
proper  procee<)in^s  be  excluded  from  participa- 
tion in  the  division  of  the  property  of  the  in- 
testate under  the  statute  of  descents. 

fEd.  Note.- For  other  cases,  see  Descent  and 
Distribution.  Cent.  Dig.  $  418;  Dec.  Dig.  S 
111.*] 

5.  Appeal   and   Ebrob   (8    1135*)— Keview— 

AFFIBSfANCE— EBROB  NOT  SHOWN. 

Where  there  is  evidence  to  sustain  the  find- 
ings of  fact  by  a  chancellor  that  advancements 
were  made  and  the  value  thereof  when  made, 
and  such  findings  are  not  shown  to  l>e  incor- 
rect, and  there  appears  to  be  no  error  of  law  in 
the  record,  the  decree  will  be  affirmed. 

I  Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S  4455;   Dec.  Dig.  !  1135.*] 

(Syllabus  by  the  Court.) 

.\ppeal  from  Olrcuit  Court,  Duval  County; 
R.  M.  Call.  Judge. 

Bill  by  Lizzie  Mclver  and  others  against 
Eugene  A.  Llndsley  and  George  A.  Llndsley. 
Decree  for  complainants,  and  defendants  ap- 
peal.   Affirmed. 

A.  H.  King,  for  appellants.  Stephens  E. 
Foster  and  D.  H.  Dolg,  for  appellees. 


WHITFIELD,  C.  J.  The  bill  for  bringing 
Into  hotchpot  and  for  partition  In  this  case 
is  sufficiently  stated  In  Llndsley  v.  Mclver, 
51  Fla.  463,  40  South.  619.  Questions  as  to 
whether  advancements  were  made  by  the 
common  ancestor  to  some  of  the  parties  and 
the  values  thereof  were  presented  by  the 
answers.  Testimony  was  taken  by  an  ex- 
aminer and  the  court  decreed  partition  In 
accordance  Tvlth  the  facts  found  from  the 
testimony.  On  appeal  the  propriety  of  the 
decree  is  questioned. 

An  advancement  Is  an  irrevocable  gift  In 
pricsentl  by  a  parent  to  a  child  In  anticipa- 
tion of  such  child's  future  share  of  the  par- 
ent's estate  to  the  extent  of  the  gift. 

Whether  property  given  by  a  parent  to  a 
child  is  an  advancement,  and.  If  so.  Its  val- 
ue at  the  time  the  advancement  was  made, 
are  to  be  determined  from  the  facts  and  cir- 
cumstances of  each  case. 

Hotchpot  Is  the  bringing  Into  the  estate  of 
an  intestate  an  estimate  of  the  value  of  ad- 
vancements made  by  the  Intestate  to  his 
or  her  children,  in  order  that  the  whole  may 
be  divided  In  accordance  with  the  statute 
of  descents.  Where  those  who  have  received 
advancements  decline  to  bring  the  same  Into 
hotchpot  when  legally  required  to  do  so,  they 


may  In  proper  proceedings  be  excluded  from 
participation  In  the  division  of  the  property 
of  the  Intestate  under  the  statute  of  descents. 

Section  2302,  Gen.  St.  1906,  provides: 
"When  any  of  the  children  of  the  person  dy- 
ing Intestate  shall  have  received  from  such 
Intestate,  In  his  lifetime,  any  real  or  person- 
al estate  by  way  of  advancement,  and  shall 
choose  to  come  Into  the  partition  of  the  es- 
tate with  the  other  parceners,  such  advance- 
ment, both  of  real  and  personal  estate,  shall 
be  brought  Into  hotchpot  with  the  whole  es- 
tate, real  and  personal,  descended ;  and  such 
party  bringing  into  hotchpot  such  advance- 
ment as  aforesaid,  shall  thereupon  be  en- 
titled to  his  or  their  proper  proportion  of 
the  whole  estate  so  descended,  both  real  and 
personal;  and  the  value  of  the  estate  so  ad- 
vanced as  aforesaid  shall  be  estimated  at  the 
time  of  advancement  and  not  at  the  death 
of  the  testator." 

These  provisions  and  principles  of  law 
were  observed  by  the  trial  court  in  making 
the  decree.  There  Is  evidence  to  sustain  the 
findings  of  fact  by  the  chancellor  that  ad- 
vancements were  made  and  the  value  there- 
of at  tlie  time  the  advancements  were  maue 
upon  which  the  decree  Is  based ;  and  as  such 
findings  are  not  shown  to  be  Incorrect,  and 
there  appears  to  be  no  error  of  law  in  the 
record,  the  decree  is  affirmed. 

SHACKLEFORD  and  COCKRELL,  JJ., 
concur. 

TAYLOR,  HOCKER,  and  PARKHILL,  JJ., 
concur  in  the  opinion. 


PUTNAM  et  al.  v.  MORGAN. 

(Supreme  Court  of  Florida,  Division  A.    Feb.  2, 
1909.) 

1.  MOBTOAQES   (§   454*)— FOBECLOSUBE— SUFFI' 
CIENCY   OF   ANSWEB. 

An  answer  to  the  foreclosure  of  a  mortgage, 
attempting  to  set  up  defects  in  title  to  other 
lands  bought  of  the  mortgagee,  but  not  includ- 
ed in  the  mortgage,  and  failing  to  show  para- 
mount title  in  another,  or  eviction,  actual  or 
constructive,  or  fraud,  is  subject  to  exceptions. 
[Ed.  Note. — For  other  cases,  see  Mortgages, 
C3ent.  Dig.  8  1.320;    Dec.  Dig.  §  454.*] 

2.  Appeal  and  Ebror  (§  189*)— Rextew- Ob- 
jections Not  Raised  Below. 

An  affidavit  for  a  continuance  of  a  hearing 
before  an  examiner,  which  does  not  appear  to 
have  been  brought  to  the  attention  of  the  exam- 
iner or  the  chancellor,  will  not  avail  upon  an 
appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  §  189.*] 

3.  Appeal  and  Ebbob  (|  667*)- Falsifying 
Recobd. 

An  appellate  court  will  not  falsify  a  record 
npon  the  unsupported  statement  in  counsel's 
brief. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Dec.  Dig.  J  067.*] 


(Syllabus  by  the  Court.) 
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Appeal  from  Circuit  CJourt,  De  Soto  Coun- 
ty;  Joseph  B.  Wall,  Judge. 

Bill  by  C.  C.  Morgan  against  E.  M.  Put- 
nam and  Llna  Putnam.  Decree  for  plaintiff, 
and  defendants  appeal.    Affirmed. 

H.  J.  Spence,  for  appellants.  J.  H.  Han- 
cock, for  appellee. 

COCKKELL,  J.  Upon  reucbing  this  cause 
in  its  regular  order,  we  reversed  the  linal 
decree  herein  because  the  record  as  then  be- 
fore us  showed  that  the  Barues-Jesup  Com- 
pany, a  necessary  party,  had  never  been 
served,  though  a  decree  had  been  entered 
against  that  party.  Before  issuance  of  our 
mandate,  we  granted  a  rehearing  and  per- 
mitted a  correction  of  the  record,  showing 
that  party  had  been  served,  and  doing  away 
with  the  basis  for  the  order  of  reversal. 

This  is  a  bill  to  enforce  a  mortgage  lien 
upon  lands  lying  In  De  Soto  county,  given  by 
the  Putnams  to  Morgan.  The  Putnams  filed 
answers  attempting  to  set  up  payments  for 
which  no  credit  had  been  given,  and  also  de- 
fects in  the  title  to  the  lands,  for  the  pur- 
chase price  of  which  the  mortgage  was  giv- 
en, and  exceptions  to  these  answers  were 
sustained.  It  Is  exceedingly  difficult  for  us 
to  spell  out  the  particular  portions  of  the 
answers  to  which  the  exceptions  apply,  ow- 
ing to  the  difference  In  the  paglngs  between 
the  originals  and  the  transcript,  and  for  this 
reason  alone  we  might  decline  the  under- 
taking. 

The  specific  rulings  of  the  court  upon  the 
exceptions  to  the  original  answer  enable  us 
to  see  that  the  paragraphs  therein  referred 
to  were  subject  to  the  objections  urged. 
The  attempts  to  set  up  pre-existing  tax  Ileus 
upon  the  mortgaged  property  are  too  indefi- 
nite as  to  time  and  otherwise,  and  the  aver- 
ments as  to 'outstanding  title  fall  far  short 
of  the  rules  laid  down  in  Randall  t.  Bour- 
gardez,  23  Fla.  234,  2  South.  310,  11  Am.  St. 
Rep.  379,  and  Adams  v.  Pry,  29  Fla.  318,  10 
South.  ^9.  The  amended  answer  was  as 
bad  or  worse,  in  that  it  disclosed  that  the 
supposed  defects  of  title  were  as  to  other 
lands  sold  to  the  mortgagor,  not  embraced 
In  the  mortgage,  and  falls  to  show  para- 
mount title  In  another,  or  eviction,  actual  or 
constructive,  or  fraud.  In  spite  of  the  un- 
certainty in  the  averments  as  to  outstanding 
taxes  and  uncredlted  payments  upon  the 
mortgage  Indebtedness,  the  court  referred 
these  matters  to  a  master  for  a  report. 

The  report  of  the  special  master  shows 
that  due  notice  of  the  hearing  was  given  the 
defendants,  and  at  the  time  and  place  nam- 
ed In  the  notice  proceeded  to  take  the  testi- 
mony, which  is  incorporated  In  the  record, 
and  supports  in  every  respect  the  findings 
of  the  master  and  the  final  decree  based 
thereon. 

We  fall  to  find  error  In  any  action  of  the 
master  or  court  In  the  reception  of  the  evi- 


dence without  the  presence  of  the  solicitor 
for  the  defendants.  There  is  copied  Into  the 
transcript  an  affidavit  of  a  physician  that 
the  daughter  of  the  solicitor  was  111  about 
the  time  set  for  the  hearing;  but  this  atti 
davit  does  not  appear  to  have  been  called  to 
the  attention  of  master  or  court,  though  the 
report  was  filed  more  than  30  days  before 
brought  to  the  chancellor  for  final  action, 
and  within  the  time  allowed  by  rule  for  peti- 
tion for  rehearing  an  appeal  is  taken,  with- 
out requesting  the  court  to  correct  Its  rec- 
ord If  It  depart  from  verity.  Upon  the  un- 
supported statement  In  counsel's  brief  we 
are  not  permitted  to  falsify  that  record. 

The  errors  assigned  cannot  be  sustained,, 
and  the  decree  is  affirmed. 

WHITFIELD,  C.  J.,  and  SHACKLEFORD. 
J.,  concur. 

TAYLOR,    HOCKBR,    and    PARKHILL, 
JJ.,  concur  in  the  opinion. 


J.  P.  WILLIAMS  CO.  T.  PENSACOLA,  ST. 
A.  &  Q.  S.  S.  CO. 

(Supreme  Court  of  Florida,  Division  B.     Jan. 
26,  1909.) 

1.  AppEAi  AND  Ebbob  (|  1039*)— Bulinos  on 
Pleadino — Harmless  Ebbob. 

Where  a  party  is  not  injured  by  the  rul- 
ings of  a  trial  court  upon  pleadings,  and  Is  not 
thereby  prevented  from  submitting  his  case  to 
the  jury  under  such  a  state  of  pleading  as 
gives  him  the  full  benefit  of  his  contentions, 
those  rulings  do  not  present  a  good  ground  for 
reversal. 

[Bd.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  g|  4075-4114;  Dec  Dig.  ( 
1039.»] 

2.  Cabbiers  (8  99*)— Dbiat  in  Tbansfobta- 
TioN   OF  Goods— Act  of  €rOD— Proximate 

•  Cause. 

The  effect  of  delay  in  the  transportation  of 
goods  by  a  carrier,  when  such  delay  was  caused 
by  a  storm  or  act  of  God,  and  the  question  of 
proximate  cause  in  that  connection,  are  treated 
in  the  cases  of  Norris  v.  Savannah,  F.  &  W.  Ry. 
Co.,  23  Fla.  182,  1  South.  475.  11  Am.  St.  Rep. 
3.55,  and  Williams  v.  Atlantic  Coast  Line  R. 
Co.  (decided  at  the  last  [June]  term  of  this 
court)  48  South.  209. 

[Ed.  Note. — For  other  cases,  sea  Carriers, 
Cent.  Dig.  {  425;    Dec.  Dig.  S  99.*] 

(Syllabus  by  the  Court.) 

Error  to  Circuit  Court,  Escambia  County  ^ 
J.  Emmet  Wolfe,  Judge. 

Action  by  the  J.  P.  Williams  Company 
against  the  Pensacola,'  St.  Andrews  &  Gulf 
Steamship  Company.  Judgment  for  defendant, 
and  plaintiff  brings  error.    Affirmed. 

Blount  &  Blount  &  Carter,  for  plaintiff  in 
error,   Avery  &  Avery,  for  defendant  In  error. 

IIOCKER,  J.  The  plaintiff  In  error  sued 
the  defendant  In  error  In  the  circuit  court  of 
Escambia   county  In  January,   1907.     There 
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are  seven  counts  In  tbe  declaration.  The  first 
two  counts  are  as  follows: 

"(1)  The  plaintiff,  a  corporation  under  the 
:aw8  of  tbe  state  of  Qeorgia,  sues  tbe  defend- 
ant, a  corporation  under  the  laws  of  the 
state  of  Florida,  because  prior  to  the  institu- 
tion of  this  suit  the  defendant  was  a  common 
carrier,  for  hire,  engaged  in  tbe  transporta- 
tion of  goods,  wares,  and  merchandise  from 
the  city  of  Pensacola,  Fla.,  to  tbe  city  of  Car- 
rabelle,  Fla.,  and  other  points  in  said  state; 
that  prior  to  tbe  institution  of  this  suit  tbe 
defendant,  as  such  common  carrier,  received 
from  the  plaintiff  the  plaintiff's  goods,  to  wit, 
twenty  (20)  bales  of  hay  of  the  value  of  twen- 
ty-three and  81/100  (123.81)  dollars,  and  for 
compensation  prepaid  to  It  by  plaintiff,  under- 
took to  transport  the  said  hay  from  said  city 
of  Pensacola  to  the  said  port  of  Carrabelle, 
and  deliver  it  to  plaintiff's  consignee;  that 
the  said  defendant,  notwithstanding  its  said 
undertaking,  and  although  a  reasonable  time 
has  elapsed  for  so  doing,  has  failed  to  deliver 
the  said  goods  at  the  said  port  of  (3arrabelle. 

"(2)  And  also  t>^au8e,  prior  to  the  institu- 
tion of  this  suit,  the  defendant,  a  corporation 
under  the  laws  of  the  state  of  Florida,  was 
engaged  as  a  common  carrier,  for  hire,  in 
tbe  transportation  of  goods,  wares,  and  mer- 
chandise from  tbe  city  of  Pensacola,  Fla.,  to 
tbe  city  of  Carrabelle,  Fla.,  and  other  Flori- 
da points;  that  tbe  said  defendant,  as  such 
common  carrier,  received  from  tbe  plaintiff, 
at  Pensacola,  plaintiff's  goods,  to  wit,  twenty 
(20)  bales  of  hay  of  tbe  value  of  twenty-three 
and  »i/ioo  ($23.81)  dollars,  and  for  compensa- 
tion prepaid  to  it  by  plaintiff,  tmdertook  to 
transport  tbe  said  bay  from  the  said  city  of 
Pensacola  to  the  port  of  Carrabelle,  Fla.; 
that  while  the  said  bay  was  so  in  the  posses- 
sion of  the  said  defendant,  and  after  a  rea- 
sonable time  bad  elapsed  for  tbe  transporta- 
tion of  said  goods,  in  accordance  with  tbe 
undertaking  of  the  said  defendant,  a  violent 
storm  arose  in  the  port  of  Pensacola,  and  tbe 
said  bay,  by  reason  of  tbe  carelessness  and 
negligence  of  the  defendant,  was  lost  and  de- 
stroyed by  said  storm." 

The  third  and  fourth  counts  are  similar  to 
tbe  first  and  second,  except  that  In  eacli  81 
bales  of  hay  of  the  value  of  $83.02  are  charg- 
ed to  have  been  delivered  for  transportation 
to  the  defendant. 

The  fifth  count  alleges  the  payment  to  the 
defendant  of  $5.18  as  freight  on  the  hay  de- 
scribed in  tbe  first  and  second  counts.  Tbe 
sixth  count  alleges  the  payment  to  tbe  de- 
fendant of  $25.13  freight  on  tbe  hay  describ- 
ed in  tbe  third  and  fourth  counts. 

The  seventh  count  Is  for  tbe  sum  of  $30.31 
money  had  and  received  by  the  defendant  for 
the  use  of  the  plaintiff.  The  seventh  count 
embraces  the  freight  sued  for  In  the  two  pre- 
vious counts.    The  damages  are  laid  at  $200. 

To  the  first  and  third  counts  of  the  dec- 
laration tbe  defendant  on  the  4th  of  March, 
1007.  pleaded  "that  tbe  said  goods  without 
any  fault  or  negligence  on  tbe  part  of  the 


defendant  were  washed  away,  and  lost  in,  on 
account  of,  and  by  reason  of  a  violent  hurri- 
cane." To  the  second  and  fourth  counts  the 
defendant  pleaded  not  guilty.  To  the  fifth, 
sixth,  and  seventh  counts  the  defendant  filed 
tbe  following  plea:  "That  defendant  admits 
that  it  is  Indebted  to  the  plaintiff  in  the  sum 
of  thirty  and  »i/ioo  ($30.31),  and  now  brings 
into  court  and  tenders  to  tbe  plaintiff  tbe 
said  sum  of  thirty  and  »»/ioo  dollars,  togeth- 
er with  dollars  ($ )  being  the 

amount  of  costs  accrued  and  taxable  In  this 
case  at  the  date  of  tbe  filing  thereof." 

Afterwards,  on  the  22d  of  April,  1907,  tbe 
defendant  filed  an  additional  plea  to.  the  first 
and  third  counts  as  follows : 

"((5)  It  received  tbe  said  goods  from  the 
plaintiff  with  the  agreement  between  the 
plaintiff  and  defendant  that  tbe  same  were 
received  and  were  to  be  carried  as  per  con- 
ditions of  defendant's  bill  of  lading,  and  that 
defendant's  bill  of  lading,  among  other  things, 
provides,  'No  carrier  is  bound  to  carry  said 
property  by  any  particular  vessel  or  train,  or 
in  time  for  any  particular  market,  or  other- 
wise than  with  as  reasonable  dispatch  as  its 
general  business  will  permit,'  and  that  the  said 
goods  were  destroyed  and  lost  by  reason  of 
a  storm  before  the  defendant  had  an  oppor- 
tunity, with  as  reasonable  dispatch  as  its 
general  business  would  permit,  to  forward  the 
said  goods. 

"(7)  It  received  the  said  goods  from  the 
plaintiff  with  the  agreement  between  tbe 
plaintiff  and  tbe  defendant  tliat  tbe  same 
were  received  and  were  to  be  carried  as  per 
conditions  of  defendant's  bill  of  lading,  and 
that  defendant's  bill  of  lading,  among  other 
things,  provides,  'No  carrier  is  bound  to  carry 
said  property  by  any  particular  vessel  or 
train,  or  In  time  for  any  particular  market, 
or  otherwise  than  with  as  reasonable  dispatch 
as  its  general  business  will  permit,'  and  that 
tbe  said  goods  were  destroyed  and  lost  by  rea- 
son of  a  storm,  before  the  defendant  had  an 
opportunity,  with  as  reasonable  dispatch  as 
its  general  business  would  permit,  to  forward 
the  said  goods." 

On  tbe  ICtb  of  March,  1907,  the  plaintiff 
filed  a  replication  to  the  first  plea  to  the  first 
count,  and  to  tbe  third  plea  of  tb6  third 
count  as  follows:  "That  the  defendant  neg- 
ligently delayed  the  shipment  of  the  goods 
described  in  said  count  until  they  were  wash- 
ed away  and  lost  by  the  hurricane  mentioned 
in  said  plea."  Tbe  plaintiff  also  filed  a  join- 
der of  Lssue  on  the  second  and  fourth  pleas 
to  the  second  and  fourth  counts  of  the  dec» 
la  rat  ion. 

On  the  22d  of  April,  1907,  tbe  defendant  de- 
murred to  the  replication  to  tbe  first  plea  to 
tbe  first  count  and  to  the  third  plea  to  the 
third  count,  on  the  following  grounds: 

"(1)  That  said  replications  do  not  present 
a  sufficient  reply  to  said  pleas. 

"(2)  That  It  appears  from  tbe  allegations 
of  said  replications  that  defendant  is  not  lia- 
ble in  this  action. 
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"Q)  That  negligent  delay  of  Bhlpment  does 
it4t  make  defendant  liable  for  goods  washed 
away  and  lost  by  the  act  of  God." 

These  demurrers  were  sustained  by  the 
court,  and  leaye  given  the  plaintiff  to  amend 
or  plead  further  as  It  might  be  advised  with- 
in 30  days.  The  plaintiff  did  not  amend  or 
plead  further,  and  Joined  issue  on  all  the  de- 
fendant's pleas.  A  trial  was  had  In  May, 
190S,  which  resulted  in  a  verdict  and  Judg- 
ment for  the  plaintiff  for  $30.31,  with  Inter- 
est from  the  lOtb  of  September,  1006,  to  the 
4th  of  March,  1907.  The  plaintiff  sued  out 
a  writ  of  error,  and  the  case  Is  here  on  the 
record  alone,  without  a  bill  of  exceptions  or 
charges  of  the  court,  for  a  review  of  the 
courfs  action  in  sustaining  the  demurrers  to 
the  plaintUTs  replications  to  the  first  and 
third  pleas  to  the  first  and  third  counts  of 
the  declaration. 

The  defendant  In  error  contends  that  the 
action  of  the  court  in  sustaining  the  demur- 
rers was  of  no  disadvantage  to  the  plaintiff, 
inasmuch  as  under  the  Issues  made  by  the 
pleas  of  the  defendant  the  question  of  the 
negligence  of  the  defendant  was  fully  sub- 
mitted to  the  Jury.  It  will  be  noticed  that 
In  the  sixth  and  seventh  pleas  of  the  defend- 
ant the  defense  was  set  up  that  the  goods 
"were  destroyed  and  lost  by  reason  of  a  storm, 
before  the  defendant  had  an  opportunity, 
with  as  reasonable  dispatch  as  its  general 
business  would  permit  to  forward  said  goods," 
and,  furthermore,  that  the  goods  were  re- 
ceived and  were  to  be  carried  as  per  condi- 
tions of  defendant's  bill  of  lading,  and  that 
defendant's  bills  of  lading  among  other  things 
provided  that  no  carrier  is  bound  to  carry 
said  property  by  any  particular  vessel  or 
train,  or  In  time  for  any  particular  market, 
or  otherwise,  tban  with  as  reasonable  dis- 
patch as  its  general  business  will  warrant 
Issue  was  Joined  on  these  pleas,  and  the  ques- 
tion of  delay  in  transporting  the  goods  was 
directly  presented  by  the  issues.  The  burden 
of  proving  these  pleas  was  on  the  defendant, 
and  the  plaintiff  had  the  right  and  privilege 
of  rebutting  any  proof  that  may  have  been  of- 
fered by  the  defendant  upon  the  question  of 
delay.  The  Issues  made  on  the  second  and 
fourth  counts  also  raised  the  question  of  the 
negligence  of  the  defendant  In  the  absence 
of  a  bill  of  exceptions,  we  must  presume  that 
these  issues  were  properly  tried  In  the  court 
below  notwithstanding  the  ruling  upon  the 
demurrers  to  the  replications.  We  therefore 
do  not  see  how  the  plaintiff  was  prejudiced 
by  the  ruling  of  the  court  sustaining  these 
demurrers.  It  seems  to  be  the  settled  doc- 
trine of  this  court  that  where  a  party  Is  not 
injured  by  the  rulings  of  a  trial  court  upon 
pleadings,  and  Is  not  thereby  prevented  from 
submitting  his  case  to  the  Jury  under  such  a 
state  of  pleadings  as  gives  him  the  full  bene- 
fit of  his  contentions,  those  rulings  do  not 
present  a  good  ground  for  reversal.     Park- 


hiirst  v.  Stone,  36  Pla.  4.')6.  18  South.  594; 
Sammis  v.  Wlghtman,  81  Fla.  10,  text  82,  U 
South.  S25 ;  Walter  v.  Florida  Savings  Bank 
&  Real  Estate  Exchange,  20  Fla.  826;  CU7 
V.  Isom  (decided  at  last  term)  47  South.  919. 

In  the  absence  of  a  bill  of  exceptions,  tie 
presumption  is  that  there  was  evidence  before 
the  Jury  to  support  the  verdict  Dibble  t 
Truluck,  11  Fla.  135;  Frlsbee  &  Prlsbee  t. 
Timanus,   12  Fla.  637. 

In  conclusion,  we  deem  It  proijer  to  call 
attention  to  the  fact  that  the  question  of  the 
effect  of  delay  In  the  transportation  of  goodi 
by  a  carrier,  when  such  dday  was  caused  b; 
a  storm  or  act  of  God,  as  considered  In  tlie 
case  of  Norrls  v.  Savannah,  F.  ft  W.  Ry.  Co, 
23  Fla.  182,  1  South.  475,  11  Am.  St  Bep. 
355,  and  more  particularly  in  Williams  v.  At- 
lantic Coast  Line  R.  Co.,  48  South.  209,  1 
case  decided  at  the  last  (June)  term  of  thit 
court  In  this  last  case  the  question  of  proxi- 
mate cause  Is  thoroughly  considered. 

The  Judgment  of  the  court  below  Is  if- 
firmed. 

TAYLOR  and  PARKHILU  33.,  concur. 

WHITFIELD.  G  J.,  and  SHACKLEPORD 
and  COCKRELL,  JJ.,  concur  in  the  opinion. 


(8TP1«.M) 

LEB  T.  VAN  PELT,  Sheriff. 

(Supreme  Court  of  Florida,  Division  B,    7aa 
26,  1900) 

1.  Habeas  Corpus  (|  96»)— Liqautt  of  Ab- 

bxst^Want  or  Pbobablk  Caubk. 

Where  a  party  is  confined  in  jail  under  t 
commitment  issued  upon  an  affidavit  cbarging 
the  offense  in  positive  terms,  the  commitment 
and  affidavit  being  in  proper  form,  it  is  not  com- 
petent for  him  in  habeas  corpus  proceedings^  to 
question  the  legality  of  his  arrest  by  showing 
simply  that  the  prosecuting  witness  or  witoesses 
had  no  personal  knowledge  of  the  facts  stated  in 
the  affidvait  and  thereby  attempting  to  show 
a  want  of  probable  cause. 

[Bkl.  Note.— For  other  cases,  see  Habeas  (7o^ 
jkM,  Cent  Dig.  I  81 ;  Dec  Dig.  §  96.*] 
Z  Habeas   Corpus   (§   6*)  —  Grounds  ro» 

AwARDiNO  Writ. 

While  the  writ  of  habeas  corpus  is  a  wnt 
of  right  in  the  enlarged  sense  of  the  term,  it 
does  not  issue  of  course,  but  reasonable  grounas 
must  exist  for  awarding  it ;  and,  if  it  appears 
on  the  face  of  the  petition  that  the  party  m 
custody  would  only  be  remanded,  the  writ  should 
be  denied. 

[Ed.  Note.— For  other  cases,  set.  Habeas  Cor- 
pus, Cent  Dig.  (  6;   Dec.  Dig.  (  6.*] 

(Syllabus  by  the  Court) 

Error  to  Circuit  Court,  Escambia  (Jounty; 
J.  Emmet  Wolfe,  Judge. 

Application  of  Oscar  Lee  for  writ  of  ha- 
beas corpus  against  James  0.  Van  Pelt  sher- 
iff. From  a  judgment  denying  tbe  writ  be 
brings  error.    Affirmed. 

J.  P.  Stokes,  for  plaintiff  In  error.  Park 
M.  Trammell,  Atty.  Uen.,  for  the  State. 
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HOCKER,  J.  The  plaintiff  In  error  filed 
the  following  petition  with  the  circuit  judge 
of  the  First  Judicial  circuit  In  and  for  Es- 
cambia county: 

"Your  petitioner,  Oscar  Lee,  of  Pensacola, 
Fla.,  respectfully  shows  unto  your  honor  as 
follows,  to  wit: 

"(1)  That  he  Is  confined  In  the  county  Jail 
of  Escambia  county,  Fla.,  by  the  jailer  of 
said  connty,  James  O.  Van  Pelt  sherlil  of 
Escambia  county,  Fla.,  and  deprived  of  his 
liberty,  by  virtue  of  a  certain  commitment 
Issued  by  the  Justice  of  the  peace  of  the 
Second  district  of  Escambia  county,  Fla., 
wherein  It  Is  alleged  that  a  certain  affidavit 
of  complaint  had  hitherto  been  made  by  one 
Ohas.  W.  Johnson,  wherein  this  petitioner 
Is  charged  with  having  on  the  11th  day  of 
December,  A.  D.  1908,  committed  the  crime 
of  petit  larceny. 

"(2)  That  said  commitment  Is  based  upon 
an  affidavit  of  the  said  Chas.  W.  Johnson,  a 
deputy  sheriff  of  Escambia  county,  Fla., 
wherein  It  Is  alleged  that  on  December  11, 
A.  D.  1908,  In  the  Second  Justice  district  of 
Becambia  county,  Fla.,  the  petitioner,  of  the 
Iiersonal  property  of  the  Pensacola  Grocery 
Company,  a  corporation,  did  feloniously 
steal,  take,  and  carry  away  property  of  the 
▼alue  of  $2.  A  copy  of  said  affidavit  Is  here- 
to attached. 

"(3)  That  there  was  not  before  the  said 
lostice  of  the  peace  at  the  time  of  the  Issu- 
ance of  the  said  warrant,  based  upon  said 
affidavit,  probable  cause  to  justify  the  issu- 
ance of  said  warrant.  That  the  said  Chas. 
W.  Johnson  was  absolutely  and  totally  wlth- 
oat  knowledge  of  the  matters  and  things  set 
op  in  said  affidavit 

"(4)  That  the  Pensacola  Grocery  Company 
conducts  Its  business  In  the  city  of  Pensaco- 
la, Fla.,  with  its  officers  and  agents  thereat. 

"(5)  That  this  petitioner  is  not  guilty  of 
the  offense  charged  in  said  affidavit  and 
ttiat  there  was  and  is  not  probable  cause  to 
believe  him  to  be  so  guilty. 

"Your  petitioner  is  advised  and  believes, 
and  therefore  alleges,  that  his  detention  and 
deprivation  of  bis  liberty  as  hereinbefore 
set  forth  Is  without  authority  of  law  and 
In  violation  of  section  22,  Declaration  of 
Rights,  Constitution  of  Florida. 

'The  premises  considered,  your  petitioner 
prays  that  a  writ  of  habeas  corpus  do  issue 
requiring  the  said  James  CL  Van  Pelt  sher- 
iff of  Escambia  county,  Fla.,  to  produce  be- 
fore your  honor  at  some  time  certain  to  be 
titereln  stated  the  body  of  your  petitioner, 
•vrlth  the  time  and  cause  of  his  caption  and 
detention,  and  that  your  petitioner  be  dls- 
ebarged  custody,  etc. 

"[Signed]  J.  P.  Stokes, 

"Attorney  for  Petitioner." 

**State  of  Florida,  Connty  of  Escambia. 

"Before  the  subscriber  personally  appear- 
ed Oscar  Lee,  who,  being  by  me  first  duly 
s-vrom.  says  that  he  is  the  petitioner  in  the 


foregoing  petition;  that  he  has  heard  read 
over  the  said  petition  and  is  familiar  with 
the  contents  thereof;  that  the  allegationa 
therein  contained  are  true,  except  as  to  those 
matters  stated  upon  information  and  belief, 
and  as  to  them  he  says  he  believes  then  to 
be  true. 

"[Signed]  Oscar  Lee. 

"Sworn  to  and  subscribed  before  me  this 
12th  day  of  December,  A.  D.  1908. 
"[Signed]    R.  Pope  Reese,  Notary  Public." 

Exhibit  A: 

"Affidavit  of  Complaint 

"State  of  Florida,  County  of  Escambia. 

"Before  the  subscriber,  a  justice  of  the 
peace,  in  and  for  said  county,  personally 
came  C.  W.  Johnson,  who,  being  first  duly 
sworn,  says  that  Oscar  Lee  did,  in  said 
county,  on  the  11th  day  of  December,  A.  D. 
1908,  did  of  the  property  of  the  Pensacola 
Grocery  Company,  a  corporation,  of  the  val- 
ue of  two  dollars,  unlawfully  take,  steal  and 
carry  away,  to-wit:  1  ham,  $1.00;  5#  lard, 
75c;  1  can  peaches  25c.  Against  the  peace 
and  dignity  of  the  state,  contrary  to  the 
statutes  In  such  cases  made  and  provided. 

"[Signed]  C.  W.  Johnson. 

"Sworn  to  and  subsMlbed  before  me  this 
12th  day  of  December,  1908. 

"[Signed]  R.  L,  Nlckelsen,  J.  P.    [Seal.]" 

The  circuit  Judge  denied  this  petition,  and 
made  an  order  granting  i>etitloner  a  writ  of 
error.  The  case  Is  here  on  writ  of  error  for 
a  review  of  the  action  of  the  circuit  Judge. 

There  Is  no  contention  here  on  part  of  the 
plaintiff  In  error  that  either  the  commitment 
or  the  affidavit  Is  not  in  proper  form.  The 
crime  of  petit  larceny  is  not  charged  on  "in- 
formation and  belief,"  but  In  positive  terms 
The  circuit  judge  was  invited  to  Investigate 
and  determine  that  Chas.  W.  Johnson  who 
made  the  affidavit  "was  absolutely  without 
knowledge  of  the  matters  and  things  set  up 
in  the  affidavit"  and  therefore  there  was 
not  probable  cause  for  the  issuance  of  the 
warrant  by  the  justice  of  the  peace.  It  Is 
not  contended  that  the  Justice  did  not  have 
jurisdiction  to  Issue  a  warrant  In  the  case. 
If  the  affidavit  as  presented  to  him  supplied 
"probable  cause"  within  the  meaning  of  sec- 
tion 22  of  the  BUl  of  Rights  (Constitution  of 
1885).  That  section  Is  as  follows:  "The 
right  of  the  people  to  be  secure  In  their  per- 
sons, houses,  papers,  and  effects  against  un- 
reasonable seizures  and  searches  shall  not 
be  violated  and  no  warrants  issue  but  upon 
probable  cause  supported  by  oath  or  af- 
firmation particularly  describing  the  place  or 
places  to  be  searched,  and  the  person  or  per- 
sons, and  thing  or  things  to  be  seized." 

In  support  of  his  contention  the  plaintiff 
in  error  cites  several  cases,  but  none  of 
them  seem  to  be  strlcUy  applicable  to  this 
case. 

In  passing  on  a  role  of  court  prescribing 
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the  duty  of  Circuit  Court  corainlssloners  (U. 
S.)  and  referring  to  certain  abuses  which 
had  developed  In  practice,  Judge  Bradley 
states  that  an  atBdavit  made  solely  on  In- 
formation and  belief  does  not  furnish  prob- 
able cause  for  issuing  a  warrant  In  Matter 
of  a  Rule  of  Court,  3  Woods,  502,  Fed.  Cas. 
No.  12,126.  To  the  same  effect  are  Ex  parte 
Dimmig,  74  Cal.  164,  15  Pac.  619,  and  People 
V.  HefTron,  53  Mich.  527,  19  N.  W.  170.  In 
the  case  of  In  Matter  of  Sarah  Way,  41  Mich. 
299,  1  N.  W.  1021,  the  court  disapproved  of 
the  use  of  forms  of  complaints  containing 
uo  speclflc  facts  and  general  allegations  on- 
ly, and  sworn  to  as  a  matter  of  form  by  a 
policeman.  In  the  case  of  Welch  v.  Scott, 
27  N.  C.  72,  it  was  held  that  It  was  the  duty 
of  a  magistrate  before  issuing  a  warrant 
on  a  criminal  charge,  except  in  cases  super 
visum  to  require  evidence  on  oath,  amount- 
ing to  a  direct  charge,  or  creating  a  strong 
suspicion  of  guilt  In  only  two  of  the  above- 
cited  cases  was  the  question  of  the  suffi- 
ciency of  the  affidavit  upon  which  a  warrant 
of  arrest  was  issued  attoclted  by  proceedings 
in  habeas  corpus. 

The  affidavit  in  the  instant  case  seems  to 
be  in  substantial  compliance  with  sections 
392C,  3927,  Gen.  St.  1900.  It  is  true  that  it 
does  not  contain  the  names  of  the  witnesses 
nor  their  places  of  abode;  but  we  do  not 
think  the  language  of  section  3927  makes 
such  statements  essential  to  the  jurisdiction 
of  the  Justice.  The  affidavit  Is  in  substantial 
conformity  with  the  form  laid  down  In  the 
"Manual  for  Justices  of  the  Peace  and  Coun- 
ty Judges,"  prepared  by  Judge  Geo.  P.  Ra- 
ney  under  the  provi.slous  of  chapter  4744, 
p.  130,  Laws  1899.  See  form  48  in  Crim- 
inal Proceedings,  Affidavit  in  Cases  of  Lar- 
ceny. 

In  the  case  of  State  v.  Vasquez,  49  Fla. 
120,  38  South.  830,  this  court  disapproved  of 
the  use  of  the  writ  of  habeas  corpus  to  test 
the  sufficiency  of  the  evidence  upon  which 
an  information  was  based.  In  a  number  of 
decisions  this  court  has  held  that  the  regu- 
larity of  Judicial  proceedings  cannot  be  test- 
ed by  habeas  corpus.  Bronk  v.  State,  43 
Fla.  401,  31  South.  248,  99  Am.  St.  Rep.  119. 
In  several  states  an  affidavit  based  on  in- 
formation and  belief  is  sufficient  to  show 
probable  cause.  State  v.  Hobbs,  39  Me.  212; 
and  see  12  Cyc.  293,  294,  and  cases  cited  in 
notes  01  and  62.  It  is  stated  on  page  292, 
12  Cyc,  that  the  person  aggrieved  or  any 
person  having  knowledge  of  an  infraction 
of  the  law  may  make  the  complaint  or  affi- 
davit. In  the  case  of  City  of  Holton  v.  Blm- 
rod,  61  Kan.  13,  58  Pac.  558.  while  the  pro- 
ceeding was  not  habeas  corpus,  yet  the 
question  presented  was  very  similar  to  the 
one  In  the  instant  case.  It  is  said  in  that 
case:  "Jurisdiction  of  this  court  Is  Invoked 
by  the  appellants  for  the  reason  that  they 
were  arrestod.  tried,  and  convicted   in   vio- 


lation of  section  15  of  the  Bill  of  Rights., 
which  provides,  *  »  •  and  no  warrant 
shall  issue  but  on  probable  cause  supported 
by  oath  or  affirmation,"  etc.  The  prosecu- 
tions were  had  under  a  city  ordinance  pre- 
scribing penalties  for  the  keeping  and  sale 
of  lotoxicating  liquors,  except  for  medical, 
scientific,  and  mechanical  purposes.  The 
original  complaints  upon  which  warrants 
were  issued  by  the  police  Judge  for  appel- 
lant's arrest  were  sworn  to  positively,  and 
not  on  Information  and  belief.  The  appel- 
lants sought  to  introduce  testimony  showing 
ttut  the  prosecuting  witnesses  had  no  per- 
sonal knowledge  of  the  facts  stated  in  the 
complaints  for  the  purpose  of  proving  want 
of  probable  cause.  Such  testimony  was  not 
entitled  to  consideration.  The  verification 
being  positive  In  form,  the  requirements  of 
the  Bill  of  Rights  were  wholly  satisfied. 
The  secret  reasons  of  the  prosecuting  wit- 
nesses for  making  tlie  complaints  could  not 
be  inquired  into  for  the  purpose  of  invalidat- 
ing the  warrants.  Sufficient  probable  cause 
was  made  to  appear  to  the  magistrate  for 
the  issuing  of  the  warrants  by  the  charges 
made  and  the  positive  form  of  verification. 
A  number  of  Kansas  decisions  are  cited. 
We  hare  found  no  case  in  which  an  attack 
has  been  sustained  upon  an  affidavit  charg- 
ing a  speclflc  offense  in  positive  terms,  on 
the  ground  that  the  affiant  had  no  knowl- 
edge of  the  facts.  While  the  writ  of  habeas 
corpus  is  a  writ  of  right  in  the  enlarged 
sense  of  the  term,  it  does  not  issue  of  course, 
but  reasonable  grounds  must  exist  for  award- 
ing it,  and,  if  it  appears  on  the  face  of  the 
petition  that  the  party  would  only  be  re- 
manded, the  writ  should  be  denied.  24  Cyc. 
314. 

We  find  no  error  in  the  order  of  the  cir- 
cuit Judge  denying  the  writ,  and  said  onler 
is  therefore  affirmed. 

TAYLOR  AND  PARKHILL,  JJ.,  concur. 

WHITFIELD.  C.  J.,  and  SH.lCKLEtXJRD 
and  COCKRELL.  JJ.,  concur  in  the  opinion. 


LOUISVILLE  &  N.  R.  CO.  v.  TARBROUGH. 

(Supreme  Court  of  Florida.  Division  B.     Jan. 
14.  1909.) 

1.  Navigable   Waters   (f   17*)— Floatage— 
IN.TUBY  TO  Bridge— Navigation. 

The  floatage  of  logs  in  a  navigable  river 
must  be  carried  on  with  due  and  reasonable 
regard  to  the  rights  of  a  bridge  owner  and  oth- 
ers, and  to  the  general  usages  and  customs  of 
navigation   and  commerce. 

[lOd.   Note. — For  other  cases,   see  Navigable 
Waters,  Cent.  Dig.  I  .">0;    Dec.  Dig.  $  17.*] 

2.  Navigable  Waters  (J  20*)  —  Railroad 
Bridges. 

While  a  railroad  is  not  required  to  keep 
the  open  space  under  its  drawbridges  over  a  nav- 
igable stream  free  from  obstructions  to  naviga. 


'For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  &  Am.  Digs.  1907  to  date,  A  Reporter  Indexe* 
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tion  when  such  obstructions  are  present  without 
facUt  on  the  part  of  the  railroad,  yet  It  is  the 
duty  of  a  railroad  company  to  prevent  the  ac- 
camulation  of  wreckaee  or  drift  around  the 
piers  of  its  bridges  which  would  interfere  with 
lUTigation. 

[Ed.   Note.— For  other  cases,   see  Navigable 
Waters,  Dec  Dig.  $  20.»] 

3.  Loos   AND   LoooiMo    (8   20*)— Floataoe— 

IWJCRY  TO   LOGOER— RaILBOAD  BBIDGE. 

Where  a  raft  haa  lodged  against  the  fender 
of  the  pier  of  a  railroad  drawbridge  on  an  im- 
portant line  of  railroad  about  9  o'clock  at  night, 
there  being  a  navigable  channel  sufficiently 
wide  to  easily  permit  the  passage  of  boats  and 
rafts  on  either  aide  of  the  pier,  and  the  raft  re- 
mained there  until  3  o'clock  the  next  evening, 
and  when  the  agent  of  the  owner  of  the  raft  in 
charge  thereof  has  made  no  proper  efforts  to 
remove  the  raft,  or  to  notify  the  owner  of  its 
aitnation,  the  river  being  in  a  rising  condition, 
and  the  raft  being  a  menace  to  the  bridge,  and 
a  nuisance  which  the  railroad  company  has  the 
right  to  remove  for  its  own  protection  and  the 
protection  of  the  lives  and  property  of  those 
who  had  occasion  to  use  the  railroad,  and  the 
railroad  officials  had  endeavored  without  avail 
to  pull  the  raft  away  from  the  pier,  and  then 
cot  up  the  raft  about  3  o'clock  the  next  day 
after  it  lodged,  and  part  of  the  logs  were  lost, 
and  a  suit  was  brought  by  the  owner  of  the  logs 
to  recover  of  the  railroad  company  the  value 
of  the  lost  logs,  on  the  trial  of  said  suit  it  was 
erroneous  to  charge  the  jury  "the  duty  upon 
the  railroad  before  it  broke  up  the  raft  to  notify 
the  owner  or  his  agents  of  their  intention  so  to 
do,  and  to  allow  him  a  reasonable  time  and  op- 
portunity to  take  care  of  the  raft  after  It  was 
turned  loose."  Such  a  charge  was  inappropri- 
ate to  the  farts.  In  removing  the  raft  it  was 
the  duty  of  the  railroad  company  to  use  ordi- 
nary care  to  do  no  unnecessary  injury  to  the 
owner  of  the  raft,  but  under  the  circumstances 
neither  the  owner  nor  his  agent  had  a  right  to 
any  other  notice  than  they  bad  of  the  exigencies 
of  the  situation. 

[Ed.  Xote. — For  other  cases,  see  Logs  and 
Logging,  Dec.  Dig.  $  20.*] 

4.  Question  Not  Presented. 

No  question  is  presented  here  of  the  ap- 
plicability to  the  facts  of  section  3149,  Gen.  St 
1906. 
(Syllabus  by  the  Court.) 

Error  to  Circuit  Court,  Jackson  County; 
J.  Emmet  Wolfe,  Judge. 

Action  by  W.  G.  Yarbrough  against  the 
Louisville  &  Nashville  Railroad  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Reversed. 

Ltddon  &  Carter,  for  plaintiff  in  error. 
Price  &  Lewis,  for  defendant  in  error, 

TTOCKER,  J.  W.  G.  Yarbrough  sued  the 
Txmlsvllle  &  Nashville  Railroad  Company  In 
the  circuit  court  of  Jackson  county.  The 
following  Is  the  declarntlon  and  bill  of  par- 
ticulars; the  latter  being  made  a  part  of  the 
former: 

"Now  comes  the  plaintiff  in  the  above-styl- 
ed and  entitled  cause,  and  sues  the  defend- 
ant, Louisville  &  Nashville  RaUroad  Com- 
pany, which  has  been  duly  summoned  herein, 
and  for  cause  of  action  says: 

"(1)  For  that  whereas  heretofore,  to  wit: 
on  the  27th  day  of  February,  1908,  the  plain- 


tiff was  the  owner  and  in  possession  of  a 
certain  raft  of  pine  timber,  which,  at  said 
time,  was  rafted  and  lying  in  the  waters  of 
the  Apalachicola  river  at  and  near  bridge  of 
the  defendant  company  across  said  river, 
and,  while  said  raft  was  so  lying  at  or  near 
such  bridge  In  the  river  aforesaid,  the  said 
defendant,  by  and  tJirough  its  servants, 
agents,  and  employes,  altered  upon  said 
raft,  and  over  and  against  the  protest  of  the 
plaintiff  cut  the  binders  of  said  raft  and  the 
rope  to  said  raft  attached  and  turned  said 
timber  loose  in  the  waters  of  said  river, 
whereby  a  large  portion  of  said  logs,  to  wit, 
64  pine  logs,  of  great  value,  to  wit,  of  the 
value  of  five  hundred  ($500)  dollars,  were 
washed  and  carried  away  and  were  never 
found  or  recovered  by  plaintiff,  but  were 
wholly  lost;  that  by  reason  of  the  unlaw- 
ful acts  of  said  defendant  in  so  cutting  and 
turning  loose  said  raft  of  timber  plaintiff 
was  forced  to  expend  large  sums  of  money 
for  labor  and  salvage  for  the  recovery  of  a 
portion  of  the  logs  so  cut  adrift  as  aforesaid 
by  the  said  defendant,  to  wit,  tlte  sum  of  fif- 
ty ($50.00)  dollars. 

"Wherefore  plaintiff  sues  and  alleges  bis 
damages  by  reason  of  the  premises  in  the 
sum  of  seven  hundred  and  fifty  ($750.00)  dol- 
lars. 

"(2)  Plaintiff  further  sues  the  defendants 
for  that  whereas  heretofore,  to  wit,  on  the 
27th  day  of  February,  1908,  plaintiff  was 
the  owner  and  in  possession  of  a  certain 
raft  of  pine  timber  which  was  then  and  there 
In  the  waters  of  the  Apalachicola  rivers 
that,  while  floating  said  raft  of  timber  down 
sriid  river,  the  rear  block  of  the  said  raft 
became  fastened  to  a  certain  plank  inclosure 
inclosing  and  surrounding  one  of  the  piers 
of  the  bridge  belonging  to  the  defendant 
company;  that  plaintiff  was  using  ail  rea- 
sonable means  in  his  power  to  remove  said 
logs  and  unfasten  the  same,  but  that,  while 
plaintiff  was  so  endeavoring  to  unfasten  said 
logs  so  that  he  might  proceed  to  market 
therewith,  the  said  defendant,  without  rea- 
sonable cause  or  grounds  therefor,  came  up- 
on said  logs  by  its  agents,  servants,  or  em- 
ployes, and  over  the  protest  of  plaintiff  pro- 
ceeded to  cut  the  binders  which  held  said 
logs  together,  and  also  the  ropes  attached  to 
said  raft,  and  turned  said  timber  loose; 
that  by  reason  of  the  actions  of  the  defend- 
ant, as  aforesaid,  said  raft  became  broken 
up  and  the  logs  thereof  drifted  away,  and  a 
large  part  thereof,  to  wit,  64  pine  logs  of 
the  average  of  400  feet  each,  and  of  great 
value,  to  wit,  the  value  of  $500,  were  never 
found  nor  rtvovercd  by  plaintiff,  but,  on  the 
contrary,  were  wholly  lost;  that  by  reason 
of  the  unlawful  acts  of  the  defendant  in  so 
cutting  and  turning  loose  said  raft  of  tim- 
ber, in  addition  to  the  loss  of  timber  afore- 
said, plaintiff  was  forced  to  expend  large 
sums  of  money  for  labor  and  salvage  in  flnrt- 
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Ing  and  recovering  a  portion  of  said  logs 
which  were  formerly  a  part  of  said  raft,  to 
wit,  the  sum  of  $50. 

"Wherefore  plaintiff  snes  and  alleges  his 
damages,  by  reason  of  the  premises,  In  the 
sum  of  $750. 

"Bill  of  particulars  hereto  attached,  mark- 
ed 'Exhibit  A,'  and  asked  to  be  taken  and 
considered  a  part  of  this  declaration. 

"And  plaintiff  claims  damages  in  the  sum 
of  seven  hundred  fifty  ($750.00)  dollars. 

"WlU  H.  Price,  Attorney  for  the  Plaintiff." 

Bin  of  Particnlan. 

Lonlsrllle  &  Nashville  Railroad  Company 
in  Acct  with  W.  G.  Tarbrough. 
To  64  pine  logs,  400  feet  average  each  $600  00 
To  money  and  labor  expended  in  recov- 
ering a  portion  of  the  original  logs. .      CO  00 


Total    $550  00 

A  plea  of  not  gnllty  was  filed,  and  on  the 
trial  the  plaintiff  recovered  a  judgment  for 
$473.30  damages  and  $45.60  costs.  The  Judg- 
ment is  here  for  review  on  writ  of  error. 

The  facta  we  deem  it  necessary  to  refer 
to  brlefliy  stated  are  about  as  follows:  Some 
time  in  February,  1908,  the  plaintiff  hired  a 
man  named  Sbeppard  Royals  to  drive  a  raft 
of  logs  belonging  to  the  former  down  the 
Apalachicola  (Chattahoochee)  river  to  Apala- 
chicola,  past  the  point  where  the  railroad 
bridge  of  the  defendant  spans  the  river. 
There  were  90  logs  In  the  raft,  fastened  to- 
gether in  sections.  In  the  first  section  there 
were  20  pine  logs;  in  the  second  21;  in  the 
third  18;  In  the  fourth  19;  and  the  balance 
were  put  Into  what  the  witnesses  call  a 
spantall,  in  the  center  of  the  raft  These 
sections  were  fastened  together  by  cou- 
plings and  binders.  There  was  also  a  rope 
ninnlng  from  the  bow  to  the  stem  to  aid  in 
holding  the  raft  together.  The  raft  was 
started  down  the  river  about  2  o'clock  in  the 
afternoon.  The  river  was  high,  and  between 
8  and  10  o'clock  at  night  it  reached  the 
bridge  of  the  defendant  corporation.  The 
river  is  a  navigable  stream,  and  there  is  a 
drawbridge  to  permit  the  passage  of  steam- 
boats. On  either  side  of  the  pier  on  which 
the  draw  rests  there  is  a  navigable  channel 
sufficiently  wide  to  easily  permit  the  pas- 
sage of  boats  and  rafts.  In  going  under  the 
drawbridge  the  driver  of  the  raft,  Sbeppard 
Royals,  so  managed  that  the  rear  end  of 
the  raft  struck  against  the  fender  which 
protected  the  pier,  and,  forced  by  the  current, 
doubled  around  the  pier,  and  thus  the  raft 
was  hung  up  against  the  fender  of  the  bridge, 
where  It  remained  all  night  Barly  the  next 
morning  it  was  discovered  by  the  agent  of 
the  railroad  in  charge  of  the  bridge:  Sbep- 
pard Royals  had  two  men  to  assist  him  in 
driving  the  raft  but  after  it  lodged  against 
the  fender  of  the  pier  one  of  them  quit  work 
entirely,  as  it  was  cold,  and  the  other  does 
not  seem  to  have  been  efficient  It  does  not 
appear  that  Royals  had  any  apparatus  what- 


ever to  deal  with  emergendea  of  this  kind, 
nor  does  it  appear  that  he  made  any  effort 
whatever  to  provide  apparatus,  or  to  secure 
help,  except  in  so  far  as  it  was  furnished  by 
the  railroad  company.  He  says,  if  he  had 
been  given  time,  he  could  have  dislodged  the 
raft  l>ut  he  does  not  say  bow  much  time  he 
proposed  to  take,  nor  bow  he  proposed  to  do 
it  The  railroad  employes  got  together  eight 
or  ten  men,  a  two-inch  rope,  a  block  and 
tackle,  and  seemed  to  have  done  everything 
in  their  power  to  pull  the  raft  away  from 
the  fender.  Having  pulled  in  vain  and  bro- 
ken the  rope  about  8  o'clock  in  the  after* 
noon,  Mr.  Duncan,  the  superintendent  of 
bridges,  ordered  the  raft  to  be  broken  up 
so  that  the  fender  could  be  relieved.  Mr. 
Wright  the  bridge  foreman,  testifies  that  the 
river  was  rising,  and  the  raft  was  causing  a 
Jam  in  the  river  and  endangering  the  bridge. 
The  fastenings  and  binders  of  the  raft  to- 
gether with  the  rope  were  cut  loose,  and  all 
the  logs  fioated  off  except  11.  The  plaintiff 
afterwards  recovered  25  of  those  that  fioated 
off,  and  testifies  it  cost  him  $50  to  recover 
these  logs.  After  the  couplings  and  fasten- 
ings of  the  logs  were  cut  the  raft  still  clung 
to  the  fender  because  of  the  rope  which  was 
tied  in  both  bow  and  stem  and  stretched 
from  one  to  the  other.  It  seems  this  rope 
was  tight  against  the  fender  and  held  the 
raft  to  It  Sbeppard  Royals  says  he  asked 
the  "gentlemen  of  the  railroad  not  to  cut  this 
line  until  he  could  untie  it"  He  does  not 
say  bow  long  it  would  have  taken  him  to  do 
it  He  simply  asked  for  time  to  do  it  The 
railroad  men  did  not  give  him  time,  but  cut 
the  line.  Royals  says  that  If  the  line  had 
not  been  cut  as  It  was,  he  could  have  saved 
part  of  the  raft  by  tying  it  to  the  bank 
with  the  rope.  There  is  no  plea  of  contribu- 
tory negligence  on  the  part  of  the  plaintiff 
either  In  the  equipment  or  management  of 
the  raft  or  In  getting  it  loose  from  the  fen- 
der, or  In  saving  the  logs  after  the  raft 
was  broken  up. 

It  Is  held  in  this  state  that  a  raft  should 
be  navigated  with  ordinary  care,  diligence, 
and  skill  so  as  to  prevent  injury  to  the  rights 
of  others.  It  Is  also  settled  that  the  floatage 
of  logs  must  be  with  due  and  reasonable  re- 
gard to  the  rights  of  a  bridge  owner.  Buck! 
V.  Cone,  25  Fla.  1,  6  South.  160 ;  Sullivan  y. 
Jernigan,  21  Fla.  264.  The  right  to  run 
logs  in  navigable  waters  must  be  exercised 
with  due  and  reasonable  care  and  diligence, 
and  due  regard  to  the  rights  of  others,  and 
to  the  general  usages  and  customs  of  naviga- 
tion and  commerce.  1  Famham  on  Waters 
and  Water  Courses,  pp.  158,  159. 

It  was  decided  in  the  case  of  Pensacola  & 
A.  R.  Co.  V.  Hyer,  32  Fla.  539,  14  South.  381, 
22  Ia  R.  A.  368,  that  a  railroad  Is  not  requir- 
ed to  keep  the  open  space  under  its  draw- 
bridges over  a  navigable  stream  free  from  ob- 
structions to  navigation  when  such  obstmc- 
tlona  are  present  without  fault  on  the  part 
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of  the  railroad.  We  are  of  opinion,  however, 
that  It  Is  the  duty  of  a  railroad  company  to 
prevent  the  accumulation  of  wreckage  or  drift 
around  the  piers  of  Its  bridges  which  would 
Interfere  with  navigation.  St.  Louis,  I..M.  & 
S.  Ry.  T.  Meese,  44  Ark.  414. 

Something  more  than  an  ordinary  obstruc- 
tion of  navigation  is  involved  in  this  case. 
The  raft  being  lodged  against  the  fender  of  the 
pier  of  the  drawbridge,  the  water  being  high, 
and  likely  to  cause  a  jam  of  drift,  thereby  en- 
dangering the  bridge  Itself,  was  a  menace  to 
the  defendant's  property,  and  a  nuisance, 
which  the  defendant  had  the  right  to  remove 
for  its  own  protection  and  the  protection  of  the 
lives  and  property  of  those  who  had  occasion 
to  use  the  railroad.  In  removing  the  raft  if 
was  its  duty  to  use  ordinary  care  to  do  no 
unnecessary  Injury  to  the  owner  of  the  raft. 
Hark  v.  Hudson  River  Bridge  Co.,  103  N.  Y. 
2&  8  N.  B.  243 ;  Beach  v.  SchofT,  28  Pa.  196, 
70  Am.  Dec.  122;  1  Wood  on  Nuisances  (3d 
Ed.)  H  17,  71;  Joyce  on  Law  of  Nuisances, 
K  1.  2.  368;  Graves  t.  Shattuck,  85  N.  H. 
257.  69  Am.  Dec.  536,  545,  and  note. 

One  of  the  assignments  of  error  is  based 
on  the  following  part  of  the  judge's  charge 
to  the  jury:  "A  duty  would  also  devolve  up- 
on the  railroad  company  owning  the  bridge 
in  the  first  Instance  to  wait  a  reasonable 
time  for  the  owner  of  the  raft  or  his  agents, 
to  remove  the  raft,  and,  after  the  time  ex- 
pired, to  use — that  is,  the  bridge  owner — ^to 
use  all  proper  and  necessary  efforts  to  re- 
move the  raft  without  breaking  it  up  or  cut- 
ting It.  If  It  proved  Impossible  to  remove  it 
from  the  position  It  occupied  without  break- 
ing It  np,  or  cutting  it,  then  the  railroad 
company  or  owner  of  the  bridge  would  have 
the  right  to  cut  the  raft  in  such  manner  as 
to  Injure  It  as  little  as  possible  under  the 
circumstances,  and  to  expose  it  to  as  little 
risk  or  loss  as  possible  under  the  circumstan- 
ces, and  there  would  also  be  a  duty  upon  the 
bridge  owner  before  they  so  broke  up  or  cut 
the  raft  to  notify  the  owner  or  agents  of 
their  intention  so  to  do,  and  to  allow  him 
reasonable  time  and  opportunity  to  prepare 
to  take  care  of  the  raft  after  it  was  cut  loose, 
and  It  would  be  the  corresponding  duty  of 
the  raft  owner,  through  his  agents,  to  take 
prompt  and  effective  measures  to  protect  the 
pn^jerty  after  it  was  turned  loose  by  the 
owner  of  the  bridge,  and  there  would  be  no 
special  duty  on  the  owner  of  the  bridge  to 
look  oat  for  the  property  after  it  was  cut 
loose,  provided  the  manner  and  time  of  cut- 
ting loose  the  raft  and  the  means  by  which 
It  was  effected  were  such  as  an  ordinarily 
prudent  and  cautious  person  would  have  used 
under  the  circumstances." 

If  this  had  been  a  case  simply  of  an  ob- 
struction of  a  navigable  stream,  the  charge 
would  perhaps  have  been  unobjectionable. 
But  we  are  of  opinion  that  the  real  question 
iras  otherwise.  Not  only  the  railroad  com- 
pany, but  the  public,  were  interested  that  no 
barm  or  damage  should  be  done  to  the  bridge. 


This  bridge  is  a  part  of  the  line  of  one  of 
the  most  Important  railroads  In  the  state 
connecting  the  eastern  and  western  portions 
thereof.  Many  passenger  and  freight  trains 
are  daily  passing  over  it  The  river  was 
high  and  rising.  A  serious  Injury  to  the 
bridge  might  have  caused,  not  only  loss  of 
prc^erty  and  inconvenience  to  the  public,  but 
the  loss  of  life.  We  think,  therefore,  that 
portion  of  the  charge  imposing  "the  duty  up- 
on the  railroad  before  It  broke  up  the  raft  to 
notify  the  owner  or  his  agents  of  their  inten- 
tion so  to  do,  and  to  allow  him  a  reasonable 
time  and  opportunity  to  take  care  of  the 
raft  after  It  was  turned  loose,"  was  Inappro- 
priate to  the  facts  of  this  case.  The  rea- 
sonable time  for  preparation  for  caring  for 
the  raft  might  have  involved  many  hours,  if 
not  days,  of  delay,  and  In  the  meantime 
brought  disaster  upon  the  bridge.  1  Fam- 
ham  on  Waters  and  Water  Rights,  p.  441; 
Joyce,  Law  of  Nuisances,  {  374. 

The  raft  struck  the  fender  of  the  bridge 
about  9  o'clock  at  night,  and  became  wrapped 
around  the  fender,  where  It  seems  to  have 
been  held  tight  by  the  current  It  was  not 
cut  loose  until  after  3  o'clock  In  the  after- 
noon of  the  next  day.  The  plaintiETs  agent 
should  have  recognized  the  gravity  of  the 
situation,  and  have  exerted  himself  to  pro- 
cure aid  and  facilities  for  relieving  it  He 
seems  to  have  practically  done  nothing.  He 
had  the  whole  morning,  and  until  3  o'clock 
in  the  afternoon,  to  notify  his  principal,  and 
secure  aid  and  facilities.  He  offers  no  ex- 
planation why  he  did  not  adopt  and  carry 
out  with  energy  some  plan  which  could  have 
made  it  unnecessary  for  the  defendant's  agents 
to  cut  up  the  raft  Under  the  circumstances, 
we  do  not  see  why  the  owner  or  his  agent 
should  have  had  any  other  notice  than  they 
had  of  the  exigencies  of  the  situation.  1  Am. 
&  Eng.  Ency.  Law  (2d  Ed.)  79-86,  inclusive; 

There  are  several  assignments  based  on 
rulings  of  the  court  in  refusing  to  allow  the 
defendant  to  propound  questions  to  witnesses 
in  regard  to  complaints  made  by  the  captain 
of  the  steamer  Callahan  of  the  obstruction  to 
navigation  by  the  lodgment  of  the  raft 
against  the  fender  of  the  pier.  We  do  not 
think  the  court  erred.  The  steamer  actually 
passed  up  the  river,  and  the  testimony.  If 
elicited,  would  have  been  hearsay.  Moreover, 
It  was  actually  proven  by  one  of  the  witness- 
es that  the  officers  of  the  boat  complained  of 
the  obstruction. 

We  deem  it  proper  to  remark.  In  order  to 
prevent  any  misunderstanding,  that  no  ques- 
tion Is  presented  to  us  by  the  pleadings  or 
argument  of  the  applicability  to  the  facts  of 
this  case  of  section  3149  of  the  General  Stat- 
utes of  1906.  If  that  section  does  not  apply, 
then  the  doctrine  of  contributory  negligence 
on  the  part  of  the  plaintiff,  as  announced  in 
the  case  of  Louisville  &  Nashville  R.  Co.  v. 
Tnlestra,  21  Fla.  700,  and  other  decisions  of 
this  court  might  be  applicable.  If  the  sec- 
tion does  apply,  the  facts  of  the  case  as  shown 
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in  the  testimony  would  at  the  least  In  oar 
opinion  require  a  proper  apportionment  of 
ttie  damages  between  tbe  plaintiff  and  de- 
fendant 

The  Judgment  of  tbe  circuit  court  is  re- 
versed. 

TAYLOR  and  PARKHILL,  JJ.,  concur. 

WHITFIELD,  C.  J.,  and  SHACKI1£F0RD 
and  COCKRELL,  JJ.,  concur  In  tbe  opinion. 


(67  Fla.  641) 

STATE  ex  rel.  PURVIS  ct  al.  t.  PALMER, 

Circuit  Judge. 

(Supreme  Court  of  Florida.    Feb.  8,  1900.) 

1.  Mandahus  (J  B7*)— Acts  or  Coubto— Rs- 

VIEW— SUPEBSBDEAS   BOND. 

Tlie  statutory  authority  and  discrettoD  of 
the  circuit  judge  to  determine  the  amount  and 
condition  of  a  supersedeaa  l>ond,  where  the  de- 
cree is  in  whole  or  in  part,  other  than  a  money 
decree,  will  not  be  controlled  by  mandamus. 

[Eld.  Note.— For  other  cases,  see  Mandamus, 
Cent.  Dig.  §  68;   Dec.  Dig.  {  57.*1 

2.  Appbai.  and  Error  (§  465*)— SuPSBaBDiAS 
B0Ni>— "MoHEY  Decree." 

An  ordinary  real  estate  mortgage  foreclo- 
■nre  proceeding  is  in  part  at  least  other  than  a 
money  decree,  within  the  meaning  of  the  stat- 
utes regulating  supersedeas  bonds. 

[Bid.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  g  2235 ;   Dec  Dig.  |  4G5.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  5,  p.  4506.] 

(Syllabus  by  the  Court) 

In  Banc.  Application  by  tbe  State,  on  tbe 
relation  of  D.  W.  Purvis  and  others,  for 
writ  of  mandamus  to  B.  H.  Palmer,  circuit 
Judge.    Petition  denied. 

A.  J.  Henry,  for  relators. 

WHITFIELD,  O.  J.  This  Is  an  application 
for  a  writ  of  mandamus  to  require  a  circuit 
Judge  to  fix  tbe  amount  and  condition  of  a 
supersedeas  bond  in  an  appeal  from  a  final 
decree  in  a  real  estate  mortgage  foreclosure 
proceeding.  The  right  and  procedure  to  se- 
cure a  supersedeas  of  a  Judgment  or  decree 
are  purely  statutory,  and  tbe  statutes  must 
be  pursued. 

Sections  1701  and  1909  of  tbe  Oeneral  Stat- 
utes of  1906  provide  that  every  writ  of  er- 
ror shall  operate  as  a  supersedeas  If  sued 
out  during  tbe  session  of  tbe  court  at  which 
tbe  judgment  was  rendered,  or  within  30 
days  thereafter.  If  within  said  time  the 
plaintiff  In  error  shall  give  tbe  required  bond 
to  be  approved  by  tbe  Judge  or  clerk  of  tbe 
coivt  below,  etc.,  and  that,  if  tbe  Judgment 
be  a  money  judgment  against  tbe  plaintiff 
In  error,  tbe  bond  shall  be  'in  a  sum  suffi- 
cient to  cover  tbe  amount  for  which  the 
Judgment  was  given  together  with  costs, 
conditioned  to  pay  the  amount  of  the  Judg- 
ment with  interest  and  costs,  if  tbe  same 
sball  be  affirmed  by  the  appellate  court,  but 


if  tbe  Judgment  is  in  whole  or  in  part  other 
than  a  money  Judgment,  the  amount  and 
condition  of  tbe  bond  shall  be  determined 
by  tbe  court  below.  No  writ  of  error  except 
as  above  sball  operate  as  a  ^persedeas  un- 
less by  special  order  of  tlie  appellate  court 
or  some  Judge  thereof,  made  upon  lnsi)ectlng 
a  copy  of  tbe  record,  and  upon  tbe  plaintiff 
In  error  paying  tbe  costs  and  filing  tbe  bond 
required  in  the  preceding  paragraph."  "No 
appeal  from  a  final  decree  shall  operate  as 
a  supersedeas  unless  the  said  appeal  shall 
be  taken  within  tbe  time  fixed  by  law  for 
taking  a  writ  of  error  operating  as  of  course 
as  a  supersedeas  or  If  not  taken  within  that 
time,  unless  one  of  the  Judges  of  the  Su- 
preme (Tourt,  by  order,  direct  tbe  said  appeal 
to  operate  as  a  supersedeas.  In  any  event 
bond  and  security  sball  be  given  as  provided 
in  cases  of  writs  of  error." 

Under  these  statutes  the  amount  and  con- 
dition of  the  bond  to  be  given  to  supersede  a 
purely  money  Judgment  or  decree  are  fixed 
by  tbe  statute.  In  an  ordinary  real  estate 
mortgage  foreclosure  proceeding,  as  in  this 
case,  the  final  decree  is  at  least  in  part  oth- 
er than  a  money  decree;  and  under  the  stat- 
ute tbe  amount  and  condition  of  tbe  bond 
must  be  determined  by  the  trial  court,  wheth- 
er the  appeal  be  entered  within  80  days  aft- 
er the  decree  is  rendered  or  upon  a  super- 
sedeas order  made  by  the  Supreme  Court  or 
a  justice  thereof  upon  an  inspection  of  a 
copy  of  the  record  based  upon  an  appeal  en- 
tered after  30  days  from  the  rendering  of 
tbe  decree. 

The  petition  alleges  that  the  trial  Judge 
"erroneously  conceived  and  held  the  said 
decree  to  be  solely  and  only  a  money  Judg- 
ment in  the  meaning  of  tbe  statute  In  such 
cases  made  and  provided,  and  Insisted  upon 
such  an  amount  of  such  bond  as  would  se- 
cure the  payment  of  tbe  said  decree  as  being 
in  whole  a  money  Judgment,  and  named  the 
amount  thereof  as  being  the  sum  of  $1,500 
for  the  purpose  aforesaid,"  and  that  the  ac- 
tion of  tbe  judge  "is  contrary  to  law  and 
oppressive  to  your  petitioners." 

From  these  allegations  it  appears  affirma- 
tively that  tbe  Judge  has  fixed  the  amount 
of  the  bond,  and  inferentiatly  that  he  has  al- 
so determined  the  condition  of  tbe  bond. 
The  statutory  authority  and  discretion  of  the 
trial  judge  In  fixing  the  amount  and  condi- 
tion of  the  bond  will  not  be  controlled  by 
mandamus.  When  the  trial  court  makes  an 
erroneous  order  it  may  be  reviewed  by  tbe 
appellate  court  by  proper  motion.  See 
Wheeler  &  Wilson  Mfg.  Co.  v.  Johns,  37  Fla. 
262,  20  South.  236.  Tbe  decree  is  for  $1,- 
252.82,  and  in  fixing  the  amount  of  tbe  bond 
at  $1,500  there  is  no  apparent  abuse  of  stat- 
utory authority.  The  mere  statement  that 
the  bond  required  is  oppressive  is  not  suffi- 
cient to  show  abuse  of  authority,  in  the  ab- 
sence of  allegations  of  fact  to  sustain  the 
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statement.  See  Hatbcock  v.  Societfi  Aa- 
onyme.  La  Florldlenne,  J.  Buttgenbach  & 
Co.  et  al.,  54  Fla.  522,  45  South.  22. 

An  allegation  that  tbe  trial  Judge  erro- 
neously  conceives  tbe  decree  to  be  solely  and 
only  a  money  Judgment  1b  immaterial  If  tbe 
amount  and  condition  of  the  bond  have  been 
determined  by  the  Judge. 

The  petition  for  mandamus  la  denied.  All 
concur. 

(57  Fla.  E») 

STATE  ex  rel.  EIXIS,  Atty.  Gen.,  v.  TAMPA 
WATERWORKS  CO. 

(Supreme  Court  of  Florida.    Nov.  17,  1908.    On 
Rehearing,  March  5,  1900.) 

1.  States  (S  104*>— Contbacts  fob  Pubuo 
Services— GovEBWMENTAL  Reoui.ation. 

The  terms  of  a  contract  for  the  rendering 
of  a  service  of  a  public  nature  are  subject  to 
the  right  of  tbe  governmental  authority  under 
existing  laws  to  regulate  the  rendering  of  the 
service  and  the  charges  made  therefor. 

[Ed.  Note.— For  other  cases,  see  States,  Dec. 
D«.  {  104.*] 

2.  MtrWICIPAI.  COBPOBATIONS   (g   111*) — Obdi- 

HANCKS— Effect  of  Pabtiai,  iHVAuniTr. 
Where  the  illegal  provisions  of  an  ordi- 
nance may  be  eliminated  withont  affecting  the 
usefulness  of  the  ordinance  for  the  purpose  de- 
signed and  withont  destroying  a  franchise  grant- 
ed by  the  ordinance  for  a  useful  public  purpose, 
the  ordinance  should  be  given  its  proper  effect. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {{  24S-251 ;  Dec.  Dig. 
I  111.*] 

3.  MUKICIPAI,  COBPOBATIOKB  (S  120*)— ObM- 
HANCES— PBESUMPTION  OF  VaUDITT. 

Ordinances  should  be  construed  with  ref- 
ecence  to  existing  controlling  law,  and  it  must 
be  assumed  that  a  valid  ordinance  was  intended, 
where  there  Is  nothing  to  indicate  a  distinct 
purpose  to  violate  the  law  in  adopting  the  ordi- 
nance. 

[Ed.  Nota,— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  f  275;  Dec.  Dig.  f 
120.*] 

4.  Quo  Wabbanto  (I  61*)  —  Rbpuoation — 
Genebai,  Denial  of  Pebfobilakob  or  Con- 
nmoNS  Pbecedent. 

A  replication  that  merely  denies  the  aver- 
ments in  the  return  to  a  writ  of  quo  warranto, 
that  the  respondent  has  substantially  complied 
with  the  terms  of  the  ordinance  under  which  a 
franchise  is  used,  is  a  violation  of  the  statute 
forbidding  a  general  denial  of  general  averments 
of  performance  of  conditions  precedent. 

[Ed.  Note.— For  other  cases,  see  Quo  War- 
ranto, Dec.  Dig.  f  51.*] 

6.  Waisbs  AifD  Watbb  Coobsbs  (f  182*)— 
PuBuo  Wateb  Supplt  —  Rbouijition  — 
CONBTITnnOKAL  Pbovisions. 

The  provision  of  the  state  Constitution 
that  "tbe  Legislature  is  Invested  with  full  power 
to  pass  laws  for  the  correction  of  abuses  and 
to  prevent  unjust  discrimination  and  excessive 
charges  by  persons  or  corporations  engaged  as 
common  carriers  in   transporting  persons  and 

Broperty,  or  perfotmi^ig  other  service  of  a  pub- 
c  nature ;  and  shall  provide  for  enforcing  such 
laws  by  adequate  penalties  or  forfeitures,"  is 
applicable  to  waterworks  companies  engaged  in 
famishing  witer  to  a  city  and  its  inhabitants. 

W'EJd.  Note.— For  other  cases,  see  Waters  and 
ater  Courses,  Dec.  Dig   f  182.*] 


6.  MAirnAuus  Q  133*)— Acts  of  Gobpoba- 

TioNs — Public  Sebvioe— Regxilation. 
It  is  the  duty  of  a  company  engaged  in  ren- 
dering service  of  a  public  nature  to  a  city  and 
its  inhabitants  to  <^mply  with  all  the  reasonable 
requirements  of  the  city  in  its  lawful  supervi- 
sion and  regulation  of  the  service,  and  prompt 
compliance  with  such  reasonable  requirements 
may  be  enforced  by  mandamus. 

[£:d.  Note. — For  other  cases,  see  Mandamus, 
Cent  Dig.  i  268;   Dec.  Dig.  S  133.*] 

7.  Mandamcb  (i  133*)— Public  Dtilitt  Cob- 

poeations— Regulation. 

The  policy  of  the  law  is  to  require  by  man- 
datory process  the  performance  by  public  utility 
corporations  of  their  duties  to  the  public,  and 
in  proper  cases  to  withdraw  by  judicial  pro- 
cedure franchises  that  are  being  abused. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent.  Dig.  g  268 ;    Dec.  Dig.  '  x33.*] 

8.  CoBPOBATioNa    (S   597*)— Public    Utility 

GORPORATIONB— FOBFEITUBB   OF  FBANOHISES. 

Franchises  granted  for  useful  public  pur- 
poses will  not  in  general  be  withdrawn  by  for- 
feiture, except  for  abuses  of  such  a  nature  as 
injuriously  affect  the  public  welfare  or  as  vio- 
late the  law  or  contract  obligations  contained 
in  the  grant. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  }  2395;   Dec.  Dig.  g  597.*] 

0.  CouBTS  (J  206*)— Supbeue  Coubt— Obioi- 

nal  Jurisdiction. 

Where  the  statutes  afford  adequate  pro- 
ceedings for  determining  whether  franchises 
have  been  abused  and  should  be  forfeited,  the 
Supreme  Court  will  not  ordinarily  determine 
such  questions,  where  the  initial  right  to  use 
the  franchise  appears,  and  no  good  cause  is 
shown  for  trying  complicated  issues  of  fact  in 
the  Supreme  Court  rather  than  in  proceedings 
specially  provided  for  in  local  courts  with  jury 
trials. 

[Ejd.  Note.— For  other  cases,  see  Courts,  Dec. 
Dig.  §  206.*] 

(Syllabus  by  the  Court) 

In  Banc.  Original  quo  warranto  proceed- 
ings by  tbe  State,  on  relation  of  W.  H.  Bl- 
lis.  Attorney  General,  against  the  Tampa 
Waterworks  Company.  Relator  filed  sev- 
eral replications  to  tbe  return  of  respond- 
ent, and  respondent  demurred  thereto.  De- 
murrers overruled. 

Glen  &  Hlmes,  for  relator.  Sparkman  & 
Carter  and  P.  O.  Knight,  for  respondent. 

WHITFIELD,  J.  At  tbe  Instance  of  the 
Attorney  General,  a  writ  of  quo  warranto 
Issued  from  this  court  commanding  the 
Tampa  Waterworks  Company  to  show  by 
what  warrant  or  authority  It  has  used,  and 
does  use,  the  privilege  and  franchise  of  us- 
ing tbe  public  streets  of  tbe  city  of  Tam- 
pa by  maintaining  and  operating  a  system 
of  pipes,  mains,  and  hydrants  therein  for 
tbe  distribution  and  supply  of  water  to  tbe 
city  of  Tampa  and  tbe  inhabitants  thereof 
for  public  and  private  uses.  To  this  writ 
the  respondent  made  return,  and  a  demnr- 
rer  thereto  was  overruled  with  leave  to 
plead.  State  ex  rel.  Attorney  General  ▼. 
Tampa  Waterworks  Co.,  56  Fla.  — ->  47 
South.  358. 

Tbe  relator  has  filed  several  repllcatlona 
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to  the  retnrn  of  tbe  respondents,  and  the 
replicattons  have  been  demurred  to. 

The  first  replication  alleges  that  the  ordi- 
nances of  the  city  of  Tampa  nnder  which 
the  franchise  is  exercised  by  the  respond- 
ent are  void  because  no  notice  of  Intention 
to  levy  a  tax  for  the  purpose  specified  in 
the  ordinance  was  ever  published,  as  requir- 
ed by  chapter  3605,  p.  45,  Acta  1885,  and 
that  a  subsequent  ordinance  of  the  city 
of  Tampa,  whereby  a  modification  of  pre- 
vious ordinances  was  undertaken.  Is  void 
because  the  ordinance  was  never  submitted 
to  a  vote  of  the  freeholders  of  the  city,  as 
provided  by  chapter  4166,  p.  94,  Acts  1893. 

As  stated  in  the  former  opinion,  the 
expressed  purpose  of  the  ordinance  con- 
tract under  wliich  the  franchise  is  being 
exercised  Is  to  secure  to  the  city  of  Tampa 
and  its  inhabitants  an  abundant  supply  of 
good  water  for  all  purposes.  Notwithstand- 
ing the  terms  of  the  contract,  the  service 
and  the  rate  of  charge  are  subject  to  regula- 
tion by  law  under  the  Constitution.  If  the 
provision  contained  In  the  ordinance  "that 
a  sufficient  tax  shall  be  levied  and  collect- 
ed annually,"  or  other  provision  for  tax 
levies  or  appropriations,  be  void  because  no- 
tice of  intention  to  levy  a  tax  not  publish- 
ed, and  if  the  attempted  amendment  of  the 
contract  be  void  because  It  was  not  submit- 
ted to  a  vote  of  the  freeholders  of  the  city, 
the  provisions  as  to  levying  a  tax  and  the 
amendment  may  be  eliminated  without  af- 
fecting the  nsefulness  of  the  ordinance  for 
the  purpose  designed  and  without  destroy- 
ing the  franchise  granted  to  use  the  streets 
for  a  waterworks  system  to  furnish  the  de- 
sired adequate  supply  of  good  water.  See 
State  ex  rel.  Lamar  v.  Dillon,  42  Fla.  95, 
28  South.  781;  City  of  Tampa  v.  Salomonson, 
35  Fla.  446,  17  South.  581.  The  contract 
as  made  by  the  ordinance  is  subject  to  the 
regulation  authorized  by  law.  It  most  be 
assumed  that  a  valid  ordinance  was  intend- 
ed. The  ordinance  must  be  construed  with 
reference  to  existing  controlling  law.  There 
Is  nothing  to  indicate  a  distinct  purpose  to 
violate  the  law  in  adopting  the  ordinance. 

The  second  replication  in  effect  denies 
the  averments  In  the  return  that  the  re- 
spondent has  substantially  complied  with 
the  terms  of  the  ordinance  under  which  the 
franchise  is  used.  This  replication  is  a  vio- 
lation of  the  statute  forbidding  a  general 
denial  of  general  averments  of  perform- 
ance of  conditions  precedent  Section  1436, 
Gen.  St  1906. 

The  third  and  fourth  replications  spe- 
cifically allege  many  important  particulars 
wherein  the  respondent  has  failed  to  comply 
with  the  requirements  of  the  ordinance  un- 
der which  the  resiMndent  enjoys  the  fran- 
chise. 

In  additional  replications  the  relator  al- 
leges particulars  wherein  the  respondent 
has  not  complied  with  the  requirements  ot 


the  dty  as  to  laying  water  mains  and  fur- 
nishing fire  protection,  and  as  to  making 
reports  of  service  rendered  the  Individual 
patrons  of  the  respondent  nnder  the  fran- 
chise rights  given  by  the  city  to  respond* 
ent 

It  Is  the  dnty  of  the  respondent  to  comply 
with  all  the  reasonable  requirements  of  the 
city  In  its  supervision  and  regulation  of 
the  service  rendered  by  the  respondent  to 
the  public,  and  prompt  compliance  with  sueli 
reasonable  requirements  may  be  enforced  by 
mandamus.  Besides  this,  the  terms  of  the 
ordinance  contract  provide  that  upon  de- 
fault of  the  respondent  in  any  of  the  condi- 
tions of  the  ordinance.  It  shall  become  null 
and  void.  This  forfeiture  may  be  enforced 
by  proper  Judicial  proceedings  provided  for 
that  purpose.  Section  30  of  article  16  of 
the  Constitution  expressly  provides  that: 
"The  Legislature  is  Invested  with  full  pow- 
er  to  pass  laws  for  the  correction  of  abuses 
and  to  prevent  unjust  discrimination  and  ex- 
cessive charges  by  persons  or  corporations 
engaged  as  common  carriers  In  transporting 
persons  and  property,  or  performing  other 
service  of  a  public  nature:  and  shall  pro- 
vide for  enforcing  such  laws  by  adequate 
penalties  or  forfeitures."  This  provision  is 
applicable  to  waterworks  companies  engag- 
ed In  rendering  the  public  service  here 
shown.  City  of  Tampa  v.  Tampa  Waters 
works  Co.,  46  Fla.  600,  34  South.  631;  Id., 
199  D.  S.  241,  28  Sup.  Ct  23,  60  L.  Ed.  170; 
6  Current  Law,  1872.  The  statute  authorizes 
the  city  to  regulate  the  rates  for  famishing 
water  to  the  public.  See  chapter  6070,  p. 
240,  Acta  1901  (section  1099,  Gen.  St  1906). 

Apparently  in  obedience  to  the  above  con- 
stitutional mandate,  the  Legislature  has 
made  specific  provision  for  proceedings  In 
the  circuit  court  by  Jury  trials  to  determine 
questions  as  to  the  forfeiture  of  Yrancbises 
received  from  municipalities  for  the  nse  of 
ite  streeta  Section  1024  et  seq..  Gen.  St 
1906.  This  remedy  may  be  only  cumula- 
tive, but  Ifl  appears  to  be  adequate  and  ex- 
peditious. It  is  expressly  provided  for  by 
the  Constitution,  and  It  contemplates  a  trial 
where  facte  can  be  conveniently  determin- 
ed In  the  first  Instence  In  the  locality  where 
the  franchise  is  being  exercised.  The  Legis- 
lature gives  the  right  to  a  Jury  trial. 

While  the  Constitution  authorizes  this 
court  to  Issue  write  of  quo  warranto,  it  also 
specially  requires  the  Legislature  to  provide 
for  enforcing  laws  relative  to  the  regulation 
of  public  service  corporations,  and  this  the 
Legislature  has  in  some  measure  at  least 
done  in  the  stetute  above  referred  to.  The 
circuit  court  also  has  Jurisdiction  in  qao 
warranto  proceedings. 

The  writ  in  this  case  was  issued  at  the 
instence  of  the  Attorney  General  to  test  the 
existence  of  the  franchise  right,  and  that 
has  been  determined  in  favor  of  the  re- 
spondent The  replication  presente  grave 
questions  of  serious  dereliction  of  duty  by 
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the  respondent  that.  If  proven,  may  warrant 
•  forfeiture  of  the  franchise  right,  and  the 
power  of  this  court  to  determine  those  ques- 
tions is  not  denied  or  eren  doubted;  but  as 
the  Legislature,  pursuant  to  express  com- 
mand of  the  Constitution,  has  provided  an 
adequate  remedy  for  acts  of  forfeiture  in 
such  cases,  it  is  proper  that  the  tribunal 
aflfording  such  adequate  remedy  should  be 
resorted  to  in  the  first  instance,  at  least  in 
the  absence  of  a  showing  of  special  reasons 
why  in  this  proceeding  intricate  questions 
of  fact  should  be  determined  here  with  no 
procedure  provided  for  tliat  purpose.  The 
policy  of  the  law  is  to  require  by  mandatory 
process  the  performance  by  public  utility  cor- 
porations of  their  duties  to  the  public,  and 
In  proper  cases  to  withdraw  by  Judicial  pro- 
cedure franchises  that  are  being  abused;  but' 
franchises  granted  for  useful  public  pur- 
poses will  not  in  general  be  withdrawn  by 
forfeiti>re  except  for  abuses  of  such  a  na- 
ture an  injuriously  affect  the  public  welfare 
or  as  violate  the  law  or  contract  obligations 
contAined  in  the  grant 

TT>e  abuses  alleged  In  the  replications  here 
are  admitted  by  the  demurrer  for  the  piu-- 
pose  of  testing  the  sufficiency  of  the  plead- 
ing. Tlie  acta  and  omissions  alleged  appear 
to  be  within  reasonable  requirements  for 
proper  regulation  and  supervision  as  author- 
ized by  the  statute,  to  the  end  that  a  serv- 
ice adequate  to  meet  the  reasonable  demands 
of  the  public  may  be  rendered  without  un- 
just discrimination  and  for  only  a  reason- 
able compensation  as  contemplated  by  law. 
It  is,  therefore  the  duty  of  the  respondent 
to  comply  with  the  requirements,  and  such 
duty  may  be  enforced  by  appropriate  Ju- 
dicial process.  In  case  of  gross  or  willful  or 
persistent  refusals  or  failures  to  comply  with 
the  lawful  requirements  of  the  city,  the  stat- 
ute apparently  affords  adequate  remedy  In 
eases  covered  by  It  for  withdrawing  the 
franclilse  right  granted  by  the  city. 

The  demurrers  to  the  replications,  except 
the  first  and  second,  are  overruled  at  the 
cost  of  the  respondent;  but,  in  view  of  the 
Issues  of  fact  tendered,  the  expense  and  in- 
convenience and  lack  of  prescribed  proced- 
ure for  trying  the  issues  here,  and  the  ap- 
parent adequate  and  expeditious  remedy 
afforded  by  the  statute  In  the  trial  of  such 
issues  of  fact  in  the  circuit  court  In  the 
locality  where  the  franchise  is  being  ex- 
ercised, the  Attorney  General  may  desire  to 
ask  for  a  discontinuance  of  this  proceeding 
with  leave  to  the  city  of  Tampa  to  take  ap- 
propriate action  to  enforce  its  rights  in 
the  premises  In  the  circuit  court 

TATIiOR.  OOCKRELL,  HOOKER,  and 
PARKHILIik  JJ.,  concur. 

8HACKLBFORD,  0.  J.,  disqualified. 


On  Rehearing. 

PER  CURIAM.  Upon  application  for  re- 
bearing  the  opinion  heretofore  filed  upon  the 
demurrer  to  the  replications  is  modified,  so 
as  to  state  that  the  failure  of  the  respondent 
to  comply  with  the  ordinance,  requiring 
reports  of  service  rendered  to  Individual 
patrons  of  the  respondent  under  the  fran- 
ctiise  rights  given  by  the  city  to  respond- 
ent as  alleged  in  the  second  additional  rep- 
lication, does  not  appear  to  be  a  ground  of 
forfeiture.  This  duty  of  the  respondent  may 
be  enforced  by  mandamus.  As  a  result  of 
this  the  demurrers  to  the  first,  second,  and 
second  additional  replications  are  sustained, 
and  the  demurrers  to  the  other  replications 
are  overruled.    A  rehearing  is  denied. 

This  disposition  of  the  cause  leaves  the 
remaining  issues  tendered  purely  Issues  of 
fact  in  the  trial  of  which  the  parties  liave 
in  the  circuit  court  the  right  to  a  trial  by 
jury,  and  Inasmuch  as  such  Issues  can  be 
far  more  conveniently,  economically,  and  ef- 
fectually tried  and  disposed  of  in  the  cir- 
cuit court,  the  said  cause  is  hereby  dismiss- 
ed from  this  court,  but  without  prejudice 
to  the  right  of  the  relator  or  of  the  munici- 
pality of  the  city  of  Tampa  to  proceed 
against  the  respondent  in  the  circuit  court 
for  Hillsborough  county  for  relief  by  man- 
damus or  by  quo  warranto,  or  under  the 
provisions  of  the  statute  in  such  cases  pro- 
vided, as  may  he  advised,  to  enforce  alleged 
duties  of  the  respondent  or  to  test  the  ques- 
tion of  forfeiture  of  its  frandiise  by  non- 
user  or  misuser ;  the  state  of  Florida  to  pay 
the  cost  of  this  proceeding  here. 

Orders  to  l>e  entered  accordingly. 

WHITFIELD,  C.  J.,  and  TAYLOR,  HOOK- 
ER, JX,  and  JOHN  W.  MALONE,  Circuit 
Tudge  (sitting  in  the  place  of  SCHAOKUB}- 
FORD,  J.,  disqualified),  ccmcur. 

COCKRELL,  Jn  concurs  except  u  to  tlie 

dlsmlssaL 

PARKHILL,  J,,  absent  on  luseavat  of  ill- 
ness. 


(S7  FU.  M7) 

BOARD  or  PUBLIC  INSTRUCTION  FOR 

SANTA  ROSA  COUNTY  v.  CROOM, 

State  Comptroller,  et  al. 

(Supreme  Court  of  Florida,  Division  B.    Dea 
19,  190a     On  Rehearing,  Feb.  3,  1909.) 

].  Schools  aro  Schooi.  Districts  (S  19*)— 

State  Schooi,  Funds— Appobtionmeht  and 

DiSTBIBUTION— CoNsnruTioKAi.  Law. 

Section  7,  art  12,  of  the  Constitution  of 

Florida  of  1885,  as  amended,  provides  for  the 

apportionment    and    distribution    of   the    state 

school  fund  therein  authorized  to  be  made  by 

law,  and  contemplates  only  an  apportionment 

and  distribution  apon  the  basis  of  counties  as 

units  of  such  apportionment  and  distribution. 
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and  not  upon  th«  baais  ot  particular  schools  as 
such  nnits ;  and  inasmoch  as  section  1,  c.  5381, 
p.  82,  Laws  1905,  ondertakes  to  make  certain 
scliools  in  tlie  state  with  an  averaee  attendance 
of  80  per  cent,  the  beneficiaries  of  the  act,  the 
said  act  of  the  Legislature  is  unconstitutional. 

[EJd.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent.  Dig.  §S  34,  87;  Dec. 
Dig.  i  19.*] 

2.  Support  op  Pttblto  Schools. 

Quaere,  whether  under  the  Constitntion  the 
Legislature  has  authority  to  distribute  the  gen- 
eral revenue  fund,  or  any  part  of  it,  for  the 
support  and  maintenance  ot  public  free  schools? 
(Syllabus  by  the  Court.) 

Appeal  from  Circuit  Court,  Leon  County; 
John  W.  Malone,  Judge. 

Bill  by  the  Board  of  Public  Instruction 
for  the  County  of  Santa  Rosa  against  A.  C. 
Groom,  State  Comptroller,  and  W.  V.  Knott, 
State  Treasurer.  Decree  for  defendants,  and 
plaintiff  appeals.    Affirmed. 

Maxwell  ft  Wilson  and  W.  B.  Farley,  for 
appellant  W.  H.  Ellis,  Atty.  Gen.,  and  D. 
A.  Simmons,  for  appellees. 

HOCKER,  J.  On  the  18th  of  October, 
1908,  the  appellant,  the  board  of  public  In- 
struction for  Santa  Rosa  county,  filed  an 
amended  bill  against  A.  C.  Croom,  Comp- 
troller, and  W.  V.  Knott,  Treasurer,  of  the 
state  of  Florida,  in  the  circuit  court  of  Leon 
county,  seeking  to  enjoin  them  from  paying 
out  money  from  the  general  revenue  fund 
of  the  state  in  satisfaction  of  certain  claims 
against  the  state,  claiming  that  the  public 
schools  of  Santa  Rosa  and  other  counties 
were  entitled  to  priority  of  payment  from 
said  fund  In  aid  of  public  schools,  which 
had  become  entitled  to  such  aid  by  compli- 
ance with  the  terms  of  chapter  5381,  p.  32, 
of  the  Laws  1905.  The  bill  names  specif- 
ically the  schools  In  Santa  Rosa  county, 
which  had  complied  with  the  terms  of  the  act 
and  were  entitled  to  such  aid,  and  alleged 
that  the  Comptroller  had  refused  to  draw 
warrants  on  the  Treasurer  for  the  sums  of 
money  which  were  due.  On  a  hearing  the 
Judge  of  the  circuit  court  denied  the  tem- 
porary Injunction,  and  an  appeal  to  this 
vturt  was  taken  from  this  order. 

Appellees  attack  the  constitutionality  of 
^apter  5381,  p.  32,  Laws  1905,  upon  which 
bis  suit  Is  based.  Sections  1  and  2  of  said 
x'^  are  as  follows: 

"Section  1.  That  every  public  school  In 
'.nls  state,  maintaining  an  average  dally  at- 
endance  of  eighty  (80)  per  centum  of  the 
otal  number  of  pupils  enrolled  In  such 
^hool,  during  the  regular  term  as  now  pro- 
t.ded  for  by  law,  shall  receive  aid  from  the 
vtate  in  a  sum  sufficient  in  each  case  to 
maintain  such  school  for  two  (2)  months  in 
sddltlon  to  the  reivvlar  term  of  such  school : 
P"ovlded,  that  no  ichool  now  or  hereafter 
receiving  aid  frc/w  the  state  under  the  pro- 
visions of  chapter  5206  of  the  Laws  of  Flor- 


ida shall  be  entitled  to  the  tenets  of  thia 
act 

"Sea  2.  In  order  to  receive  aid  as  pro- 
vided In  section  one  (1)  of  this  act  the  coun- 
ty superintendent  of  public  Instruction  of 
the  county  In  which  the  school  or  schools  en- 
titled to  receive  same  may  be  located  shall 
within  ten  (10)  days  of  the  expiration  of  the 
regular  term  of  such  school  flie  with  tb» 
State  Board  of  Education  a  certified  copy  of 
the  reports  of  such  school  showing  the  aver- 
age dally  attendance,  upon  such  form  as 
may  be  prescribed  by  the  State  Board  of 
Education.  Upon  receipt  of  sach  report  the 
State  Board  of  Education,  If  satisfied  that 
all  conditions  have  been  fully  compiled  with, 
shall  make  requisition  upon  the  State  Comp- 
troller for  the  amount  due  such  school  un- 
der the  provisions  of  this  act" 

Article  12  of  the  Constitution  of  1885 
deals  with  the  subject  of  education.  We 
quote  the  following  sections : 

"Section  1.  The  Legislature  shall  provide 
for  a  uniform  system  of  public  free  schools, 
and  shall  provide  for  the  liberal  maintenance 
of  the  same." 

"Sec.  4.  The  state  school  fund,  the  In- 
terest of  which  shall  be  exclusively  applied 
to  the  support  and  maintenance  of  public 
free  schools,  shall  be  derived  from  the  fol- 
lowing sources: 

"The  proceeds  of  all  lands  that  have  been 
or  may  hereafter  be  granted  to  the  state  by 
the  United  States  for  public  school  purposes. 

"Donations  to  the  state  when  the  puri>08e 
Is  not  specified. 

"Appropriations  by  the  state. 

"The  proceeds  of  escheated  property  or 
forfeitures. 

"Twenty-five  per  cent  of  the  sales  of  pub- 
lic lands  which  are  now  or  may  hereafter  t>e 
owned  by  the  state. 

"Sec.  5.  The  principal  of  the  state  school 
fund  shall  remain  sacred  and  Inviolate. 

"Sec.  6.  A  special  tax  of  one  mill  on  the 
dollar  of  all  taxable  property  in  the  state. 
In  addition  to  the  other  means  provided, 
shall  be  levied  and  apporticned  annually 
for  the  support  and  mainteuur..«  ot  public 
free  schools. 

"Sec.  7.  Provision  shall  be  maAs  by  law 
for  the  apportionment  and  distribution  of 
the  Interest  on  the  stat«  achoi  >  fund,  and 
all  other  means  provided,  (ucluouig  the  spe- 
cial tax,  for  the  support  wai>  .maintenance 
of  public  free  schools  an>'t>^  the  several 
counties  of  the  state  In  proportion  to  the 
average  attendance  upon  schools  In  the  said 
counties  respectively. 

"Sec  8.  Each  county  shall  be  required  to 
assess  and  collect  an.vu'itlly  for  the  suppoit 
of  public  free  schools  'fterein,  a  tax  of  not 
less  than  three  (3)  mills,  nor  more  than  seven 
(7)  mills  on  the  dollar,  of  all  taxable  prop- 
erty In  the  same. 
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"Sec.  9.  The  county  school  fund  shall  con- 
sist, In  addition  to  the  tax  provided  for  in 
section  8  of  this  article,  of  the  proportion  of 
the  Interest  of  the  state  school  fond  and  of 
the  one  mill  state  tax  apportioned  to  the 
county ;  the  net  proceeds  of  all  flnes  collect- 
ed under  the  penal  laws  of  the  state  within 
the  county;  all  capitation  taxes  collected 
within  the  county;  and  shall  be  disbursed 
by  the  county  board  of  public  Instruction 
solely  for  the  maintenance  and  support  of 
public  free  schools." 

Section  10  provides  for  the  division  of  the 
counties  into  school  districts,  etc.,  and  for 
levying  and  collecting  a  district  school  tax 
of  three  mills  on  the  dollar ;  and  section  11 
provides  that  an  Incorporated  town  or  city 
may  constitute  a  school  district,  and  how 
the  money  raised  by  section  11  may  be  ex- 
pended. 

We  are  of  opinion  that  under  section  7  of 
article  12  the  apportionment  and  distribu- 
tion of  the  state  school  fund  therein  author- 
ized to  be  made  by  law  contemplates  only  an 
apportionment  and  distribution  upon  the 
basis  of  counties  as  units  of  such  apportion- 
ment and  distribution,  and  not  upon  the 
basis  of  particular  schools  as  such  units. 
IIUb  section  expressly  says  that  such  fund, 
which  Includes  all  the  sources  of  that  fund, 
shall  be  apportioned  and  distributed  for  the 
support  and  maintenance  of  public  free 
schools  among  the  several  counties  of  the 
state  in  proportion  to  the  average  attendance 
upon  schools  in  the  said  counties,  respec- 
tively. The  first  section  of  the  act  of  1905 
(chapter  5381,  p.  32)  plainly  ignores  the  pro- 
vision of  the  Constitution,  and  undertakes  to 
make,  certain  schools  in  the  state  with  an 
average  dally  attendance  of  80  per  cent  the 
beneficiaries  of  the  act,  whereas  the  Ck)n8ti- 
tation  contemplates  that  the  counties,  re- 
spectively, shall  be  the  recipients  of  the 
fund.  For  this  reason  we  think  that  chapter 
5381,  p.  32,  of  the  Laws  of  1906,  is  clearl; 
unconstitutional. 

We  deem  it  proper  also  to  say,  without 
meaning  to  express  a  positive  opinion,  we 
have  serious  doubt  whether  under  the  Con- 
stltutlon  the  Legislature  has  authority  to 
distribute  the  general  revenue  fund,  or  any 
part  of  it,  for  the  support  and  maintenance 
of  public  free  schools. 

The  order  Is  affirmed. 

TAYLOR  and  PARKHTLL,  J.T..  concur. 


8HACKLBF0RD,  O.  X,  and  COCKRELL 
and  WHITFIELD,  JJ.,  concur  in  the  opin- 
ion. 

On  Rehearing. 

FER  CURIAM.  A  rehearing  was  granted 
tn  this  case,  and  upon  a  full  consideration  of 


the  subject  the  opinion  heretofore  filed  Is 
confirmed.  The  order  appealed  from  is  af- 
firmed.  All  concur. 


FERRY  PASS  INSPECTORS'  &  SHIPPERS' 
ASS'N  V.  WHITE'S  RIVER  INSPECT- 
ORS' &  SHIPPERS'  ASS'N. 

(Supreme  Court  of  Florida,  Division  A.     Feb. 
2,  1909.) 

1.  Navigable  Waters  (§  36*)  —  Ownership 
or  Lands  Undeb  Water. 

The  state  by  virtue  of  its  sovereignty  holds 
in  trust  for  all  the  inhabitants  of  the  state  the 
title  to  the  lands  under  the  navigable  waters 
within  the  state,  including  the  shore  or  Bpa.ce 
between  high  and  low  water  marlcs. 

[Ed.    Note.— For   other   cases,   see   Navigable 
Waters,  Cent.  Dig.  {  184;    Dec.  Dig.  {  3C.»] 

2.  Navioabue  Waters   ({  39*)  —  Riparian 

RiOBTS. 

The  common-law  rights  of  riparian  owners 
with  reference  to  navigable  waters  are  incident 
to  the  ownership  of  the  uplands  that  extend  to 
high-water  mark. 

[Ed.    Note.— For  other  cases,   see  Navigable 
Waters,  Dec.  Dig.  {  39.*] 

3.  Navigable    Waters    (§    89*)  —  Ripabiah 

Rights. 

Riiparian  owners  have  no  exclusive  ri^ht  to 
navigation  in  or  commerce  upon  a  navigable 
stream  opposite  the  riparian  holdings,  and  have 
no  right  to  so  use  the  water  or  land  under  it  as 
to  obstruct  or  unreasonably  impede  lawful  nav- 
igation and  commerce  by  others,  or  so  as  to  un- 
lowfully  burden  or  monopolize  navigation  or 
commerce.  The  exclusive  rights  of  a  riparian 
owner  are  such  as  are  necessary  for  the  use  and 
enjoyment  of  his  abutting  property  and  the  busi- 
ness lawfully  conducted  thereon ;  and  these 
rights  may  not  be  so  exercised  as  to  injure  oth- 
ers in  their  lawful  rights. 

[Ed.    Note. — For   other   cases,    see   Navigable 
Waters,  Dec.  Dig.  {  39.*] 

4.  Navigable  Waters  (J  16*)— Navigation. 

The  rights  of  the  public  in  navigable  streams 
for  purposes  of  navigation  are  to  use  the  wa- 
ters and  the  shores  to  high-water  mark  in  a 
proper  manner  for  transporting  persons  and 
property  thereon  subject  to  controlling  provisions 
and  principles  of  law.  The  right  of  navigation 
should  be  so  exercised  as  not  to  infringe  ui>on 
the  lawful  rights  of  others. 

[Ed.   Note.— For  other  cases,   see   Navigable 
Waters,  Cent.  Dig.  (|  43-49;   Dec.  Dig.  f  16.*] 

5.  Navigable   Waters    (§   39*)  —  Riparian 
Rights. 

A  riparian  owner  may  use  the  navigable 
waters  and  the  lands  thereunder  opposite  his 
land  for  purposes  of  navigation  and  of  conduct- 
ing commerce  or  business  thereon,  but  such  right 
is  only  concurrent  with  that  of  other  inhabit- 
ants of  the  state,  and  must  he  exercised  subject 
to  the  rights  of  others. 

[Ed.    Note.— For   other   cases,   see    Navigable 
Waters,  Dec.  Dig.  {  39.*] 

6.  Navigable  Waters   (J  39*)  —  Riparian 
Riguts— Injunction. 

A  riparian  owner  has  a  right  to  enjoin  in  a 
proper  proceeding  the  unlawful  use  of  the  pub- 
lic waters  or  the  land  thereunder  including  the 
shore  which  is  a  part  of  the  bed,  when  such  un- 
lawful use  operates  as  a  special  injury  to  such 
riparian  owner  in  the  use  and  enjoyment  of  his 
riparian  lands. 

fEd.   Note.— For  other  cases,   see   Navigable 
Waters,  Dec.  Dig.  §  39.*] 
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7.  Navioablk  Waters   (J   39*)  —  Riparian 

KioiiTS— Injunction. 

Where  tlie  waters  of  a  navigable  river  are 
so  used  as  to  deprive  a  riparian  holder  of  all  ac- 
cess to  the  river  from  the  land  or  to  the  land 
from  the  river,  or  so  as  to  injure  the  benefits 
and  enjoyment  of  the  riparian  land  or  the  busi- 
ness thereon,  such  use  may  be  enjoined. 

[Ed.  Note.— For  other  cases,  aee  Navigable 
Waters,  Dec.  Dig.  §  39.*] 

(Syllabus  by  the  Court.) 

Appeal  from  Circuit  Court,  Escambia 
County;  J.  Emmet  Wolfe,  Judge. 

Bill  by  the  Ferry  Pass  Inspectors'  &  Ship- 
pers' Association  against  the  White's  River 
Inspectors"  &  Shippers'  Association.  Decree 
for  defendant,  and  complainant  appeals.  Re- 
versed and  remanded. 

Blount  &  Blount  &  Carter,  for  appellant. 
Maxwell  &  Reeves,  for  appellee. 

WHITFIELD,  C.  J.  Tue  bill  of  complaint 
alleges  that  the  appellant  Is  the  "holder  of 
certain  described  lands  fronting  on,  extend- 
ing to,  and  bounded  by  a  certain  navigable 
river  in  this  state;  that  complainant  is  en- 
gaged In  the  business,  in  and  on  said  river 
and  its  shores,  of  Inspecting  timber  and  logs 
and  shipping  timber,  and  in  said  business 
employs  the  use  of  long  stretches  of  the 
shore  of  said  river  for  the  purpose  of  tying 
logs  and  timber,  in  order  to  handle,  boom, 
preserve,  and  inspect  the  same;  that  the  de- 
fendant is  conducting  a  like  business,  and 
has,  without  the  permission  or  license  of  the 
complainant,  taken  and  retains  possession 
of  all  the  river  front  opposite  the  described 
lands,  and  has  stretched  and  stretches  along 
the  whole  of  the  said  river  front  and  the 
shores  thereof  timbers  held  by  it  for  boom- 
ing and  Inspection,  and  has  thus  deprived 
the  complainant  of  all  access  to  the  said 
river  front  from  the  river,  and  of  access  to 
the  river  from  said  river  front,  and  of  all 
opportunity  of  conducting  its  business  by  the 
use  of  the  river  and  river  front  and  shores 
mentioned;  that  defendant  asserts  that  it 
has  a  right  to  use  the  said  river  front  and 
shores  as  long  as  it  may  please  without  the 
permission  or  consent  of  the  complainant, 
and  announces  that  it  will  continue  to  use 
them  as  aforesaid,  and  to  deprive  the  com- 
plainant of  access  to  the  river  and  the  shores 
at  and  along  the  said  front  and  shores,  and 
thus  injure  its  business  aforesaid.  The  pray- 
er is  that  the  court  may  declare  that  the 
complainant  has  the  right  of  access  for  the 
conduct  of  its  business  aforesaid  to  the  said 
river  front,  to  the  shores  of  said  river  from 
the  river,  and  to  the  river  from  the  said  front 
and  shores,  and  to  use  the  said  front  and 
shores  for  its  said  business,  and  to  enjoin 
and  restrain  the  defendant,  its  servants, 
agents,  and  employes  from  in  anywise  hin- 
dering, impeding,  or  preventing  such  access 
and  use,  and  for  general  relief.    An  answer 


in  which  was  Incorporated  a  demurrer  was 
presented.  On  hearing  the  demurrer  was 
sustained  and  complainant  given  10  days  to 
amend,  in  default  of  which  the  bill  stands 
dismissed.  On  appeal  the  order  sustaining 
the  demurrer  is  assigned  as  error. 

It  appears  that  both  the  complainant  and 
the  defendant  were  incorporated  to  do  busi- 
ness in  and  on  the  stated  river  and  its  shores 
by  inspecting  and  shipping  timber  and  logs 
floated  down  the  stream  on  the  way  to  mar- 
ket. This  authority  does  not  empower  either 
corporation  to  engage  In  an  unlawful  busi- 
ness or  to  invade  the  rights  of  each  other  or 
of  any  one  else.  The  right  to  engage  in  the 
designated  business  Is  contingent  upon  the 
business  being  lawfully  authorized  and  law- 
fully conducted  with  reference  to  the  rights 
of  all  parties  affected  by  the  business.    See 

State  v.  Tampa  Waterworks  Co.,  56  Fla, , 

47  South,  358. 

The  state  by  virtue  of  its  sovereignty  holds 
in  trust  for  all  the  inhabitants  of  the  state 
the  title  to  the  lands  under  the  navigable 
waters  within  the  state  including  the  shore 
or  space  between  high  and  low  water  marks. 

State  V,  Gerbiug,  56  Fla, ,  47  South.  353. 

It  is  not  claimed  by  either  party  that  the 
state  has  in  any  way  granted  the  rights  as- 
serted in  this  proceeding,  even  it  such  a 
grant  may  lawfully  be  made  by  the  state. 
No  question  is  pre^nted  as  to  the  authority 
of  Congress  in  the  use  of  the  navigable 
streams. 

Riparian  rights  are  incident  to  the  owner- 
ship of  lands  contiguous  to  and  bordering 
on  navigable  waters.  The  common-la\7 
rights  of  riparian  owners  with  reference  to 
the  navigable  waters  are  incident  to  the 
ownership  of  the  uplands  that  extend  to  bigti- 
water  mark.  The  shore  or  space  between 
high  and  low  water  mark  Is  a  part  of  the 
bed  of  navigable  waters,  the  title  to  which  is 
in  the  state  In  trust  for  the  public.  It  the 
owner  of  land  has  title  to  high-water  mark, 
his  land  borders  on  the  water,  since  the 
shore  to  high-water  mark  is  a  part  of  the 
bed  of  the  waters;  and,  if  it  is  a  navigable 
waterway,  he  has  as  incident  to  such  title 
the  riparian  rights  accorded  by  the  common 
law  to  such  an  owner.  Mitchell  ▼.  Lea 
Lumber  Co.,  43  Wcsh.  195,  86  Pac.  405,  9 
L,  R.  A,  (N.  S.)  900;  10  Am.  &  Kng.  Ann,  Cas. 
231;  Mobile  Dry-Docks  Co,  v.  City  of  Mobile. 
146  Ala,  108,  40  South,  205,  3  L.  R.  A,  (N.  S.) 
822,  9  Am,  &  Eng.  Ann,  Cas.  1229,  and  au- 
thorities cited;  State  ex  rel.  Denny  v. 
Bridges,  19  Wash.  44,  52  Pac.  326,  40  L.  R.  A. 
593,  and  authorities  cited;  1  Faruham  on 
Waters,  p.  178  et  seq. ;  Yates  v.  Milwaukee, 
10  Wall.  497,  19  L.  Ed.  984,  1  Am.  &  Eng. 
Ann.  Cas.  184,  note. 

Among  the  common-law  rights  of  those 
who  own  land  bordering  on  navigable  waters 
apart  from  rights  of  alluvion  and  dereliction 
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•re  the  rlgbt  of  access  to  tbe  water  from  the 
land  for  navigation  and  other  purposes  ex- 
pressed or  implied  by  law,  the  right  to  a 
reasonable  use  of  the  water  for  domestic 
purposes,  the  right  to  the  flow  of  the  water 
without  serious  Interruption  by  upper  or  low- 
er riparian  owners  or  others,  the  right  to 
have  the  water  kept  free  from  pollution,  the 
right  to  protect  the  abutting  property  from 
trespass  and  from  Injury  by  the  Improper 
ase  of  the  water  for  navigation  or  other 
purposes,  the  right  to  prevent  obstruction  to 
navigation  or  an  unlawful  use  of  tbe  water 
or  of  the  shore  or  bed  that  specially  injures 
the  riparian  owner  in  the  use  of  his  prop- 
erty, the  rigtf  to  use  the  water  in  common 
with  the  poMlc  for  navigation,  fishing,  and 
other  purpoM.s  in  which  the  public  has  an 
interest  Subject  to  the  superior  rights  of 
the  public  as  to  navigation  and  commerce, 
ana  to  the  concurrent  rights  of  the  public  as 
to  fishing  and  bathing  and  the  like,  a  ripa- 
rian owner  may  erect  upon  the  bed  and 
shores  adjacent  to  his  riparian  holdings  bath 
bouses,  wharves,  or  other  structures  to  facil- 
itate his  business  or  pleasure;  but  these 
privileges  are  subject  to  the  rights  of  the 
public  to  l>e  enforced  by  proper  public  au- 
thority or  by  individuals  who  are  specially 
and  unlawfully  injured.  Riparian  owners 
have  no  exclusive  right  to  navigation  in  or 
commerce  upon  a  navigable  stream  opposite 
tbe  riparian  holdings,  and  have  no  right  to 
ao  use  tbe  water  or  land  under  it  as  to  ob- 
»••  uct  or  unreasonably  Impede  lawful  navlga- 
boii  and  commerce  by  others,  or  so  as  to  un- 
lawnilly  burden  or  monopolize  navigation 
or  commerce.  The  exclusive  rights  of  a 
riparian  owner  are  such  as  are  necessary 
for  tbe  use  and  enjoyment  of  bis  abutting 
property  and  the  business  lawfully  conduct- 
ed thereon;  and  these  rights  may  not  l>e  so 
exercised  as  to  injure  others  In  their  lawful 
rights.  Ramsey  v.  New  Tork  &  New  Eng- 
land R.  Co.,  133  N.  Y.  79,  80  N.  B.  654,  15 
U  B.  A.  618v  28  Am.  St  Rep.  600;  Lorman 
T.  Benson,  8  Mich.  IS,  77  Am.  Dec.  435;  Case 
T.  Toftus  (C.  C.)  14  Sawy.  213,  38  Fed.  730, 
6  L.  R.  A.  684;  Hartman  T.  Tresise,  36  Colo. 
146,  84  Pac.  685,  4  L.  R.  A.  (N.  S.)  872;  State 
V.  Black  River  Phosphate  Co.,  82  Fla.  82,  18 
South.  640,  21  U  R.  A.  189.  The  rights  con- 
ferred upon  riparian  owners  by  tbe  act  of 
\866  (Laws  1866,  p.  26,  c.  791  [sections  643, 
ft44,  Oen.  St  1906])  are  not  Involved  in  this 
proceeding.  See  Waverly  Water  Front  Imp. 
A  Dey.  Co.  ▼.  White,  91  Va.  176»  33  S.  EL 
A34,  45  Ia  R.  A.  397. 

The  rights  of  tne  public  in  navigable 
Manama  for  purposes  of  navigation  are  to 
"•"  the  water*  and  the  shores  to  high-water 
Wark  In  a  proper  manner  for  transporting' 
fCraona  and  property  thereon  subject  to 
eootrolling  provisions  and  principles  of  law. 
The  right  of  narlgatlon  should  be  so  used 
and  enjoyed  as  not  to  Infringe  upon  the  law- 
ful rights  of  others.    All  inhabitants  of  tne 


state  have  concurrent  rights  to  navigate  and 
to  transport  property  In  the  public  waters 
of  tbe  state.  As  to  mere  navigation  in  and 
commerce  upon  the  public  waters,  riparian 
owners  as  such  have  no  rights  superior  to 
other  inhabitants  of  the  state.  A  riparian 
oivner  may  use  the  navigable  waters  and 
the  lands  thereunder  opposite  his  land  for 
purposes  of  navigation  and  of  conducting 
commerce  or  business  thereon,  but  such  rlgbt 
is  only  concurrent  with  that  of  other  inhab- 
itants of  the  state,  and  must  be  exercised 
subject  to  the  rights  of  others.  Ses  1  Fam- 
ham  on  Waters,  p.  131  et  seq.  The  right  of 
access  to  the  waters  from  the  riparian  I&ads 
may  in  general  be  exclusive  in  the  owner  of 
such  lands,  but  as  to  the  use  of  the  navi- 
gable waters  and  the  lands  thereunder.  In- 
cluding the  shore,  the  rights  of  riparian 
owners  and  of  others  of  the  public  are  con- 
current and  subject  to  applicable  rules  of 
law.  A  riparian  owner  has  a  right  to  enjoin 
in  a  proper  proceeding  the  unlawful  use  of 
the  public  waters  or  the  land  thereunder  In- 
cluding the  shore  which  is  a  part  of  the  bed, 
when  such  unlawful  use  operates  as  a  spe- 
cial injury  to  such  riparian  owner  In  the 
use  and  enjoyment  of  his  riparian  lands.  Ly- 
on V.  Wardens,  etc.,  of  Fishmonger's  Co., 
etc.,  1  L.  R.  App.  Cases,  662;  1  Famham  on 
Waters,  S!  27,  32,  34,  79,  113  et  seq.;  24  Am. 
&  Eng.  Enc.  Law  (2d  Ed.)  979;  25  Cyc.  1568. 
In  the  absence  of  a  valid  statute  providing 
other)vise,  the  injury  must  relate  to  riparian 
lands  or  business  conducted  thereon,  and 
not  to  business  conducted  on  the  waters  by 
virtue  only  of  the  right  of  navigation.  It 
is  not  essential  that  the  unlawful  use  of  the 
waters  or  the  land  thereunder  be  in  actual 
contact  with  the  lands  of  the  riparian  owner, 
if  the  lawful  use  and  enjoyment  of  the  ripa- 
rian holdings  are  In  fact  appreciably  injured 
as  tbe  proximate  result  of  such  unlawful 
use  of  the  waters  or  the  lands  thereunder. 
See  White  River  Log.  &  Booming  Co.  v.  Nel- 
son, 45  Mich.  578,  8  N.  W.  687,  909;  French 
V.  Connecticut  River  Lumber  Co.,  145  Mass. 
261,  14  N.  B.  113.  In  the  absence  of  a  valid 
grant  from  the  state,  no  riparian  owner  01 
other  person  has  an  exclusive  rlgbt  to  do 
business  upon  public  waters  of  the  state 
whether  such  waters  are  In  front  of  th« 
land  of  the  riparian  owner  or  not  As  th« 
shore  or  space  between  high  and  low  water 
marks  is  a  part  of  the  bed  of  the  navigable 
waters,  one  who  holds  to  high-water  mark 
Is  a  riparian  owner,  and,  as  such,  has  com- 
mon-law riparian  rights  as  incidents  to  his 
title  to  the  abutting  lands. 

While  the  complainant  and  the  defendant 
in  common  with  all  other  inhabitants  of  the 
state  have  a  right  to  use  the  waters  of  the 
navigable  stream  and  the  lands  thereunder 
Including  the  shore  or  space  between  higr> 
and  low  water  mark  for  purposes  ot  navi 
gatlon  and  the  transporatlon  of  logs  ther^ 
over,  neither  the  complainant  nor  tbe  di» 
fendant  has  such  right  to  the  exclusion  ot 
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Its  lawful  exercise  by  the  otber  or  by  any 
other  Inhabitant  of  the  state.  If  the  defend- 
ant In  fact  so  uses  the  water  or  the  land 
thereunder  including  the  shore,  as  to  deprive 
the  complainant  of  all  access  to  the  rirer 
from  its  lands  or  to  its  lands  from  the  river 
or  to  injure  the  complainant  in  the  use  and 
enjoyment  of  his  riparian  land  or  the  busi- 
ness thereon,  the  defendant  may  be  enjoln- 
«>il  from  a  continuance  of  such  wrong;  but 
the  complainant  has  no  exclusive  right  to 
use  the  waters  or  shore  for  Its  business.  If 
the  defendant  obstructs  the  mere  right  of 
navigation  with  no  special  injury  to  the  com- 
plainant's riparian  property,  the  remedy  Is 
by  public  officials.  The  prayer  of  the  bill  of 
complaint  appears  to  contemplate  the  en- 
forcement of  an  exclusive  right  of  the  com- 
plainant to  the  use  of  the  waters  and  shore 
opposite  Its  land  for  tlie  conduct  of  its  busi- 
ness; and,  as  the  complainant  has  no  such 
exclusive  right,  the  particular  and  entire  re- 
lief as  prayed  aiiould  not  be  granted.  There 
may,  however,  under  the  allegations  of  the 
bin  of  complaint,  be  properly  granted  some 
relief  against  a  total  exclusion  of  the  ripari- 
an owner  from  access  to  his  lands,  and  the 
demurrer  should  not  have  been  sustained. 
See  San  Francisco  Snv.  Union  v.  R.  G.  R. 
Petroleum  &  Mining  Co.,  144  Cal.  134,  77  Pac. 
823,  66  L.  R.  A.  242,  103  Am.  St.  Rep.  72,  1 
."Vm.  &  Eag.  Ann.  Cases,  182,  and  authorities 
cited ;  Middleton  v.  Flat  River  Booming  Co., 
27  Mich.  533;  McCloskey  v.  Pacific  Coast  Co., 
160  Fed.  794,  87  C.  C.  A.  568;  Columbia 
Canning  Co.  v.  Hampton,  161  Fed.  60,  88  C. 
C.  A.  224.  Any  further  proceedings  should 
be  in  accordance  with  the  principles  herein 
stated. 

The  decree  is  reversed  and  the  cause  is 
remanded. 

SHACKLEFORD    and    COCKRELL,    JJ., 
concur. 

TAYLOR,  HOCKER,  and  PARKHILL,  JJ., 
concur  in  the  opinion. 


(123  La.) 

No.  17,134. 

SITMAN  &  BURTON  v.  LINDSET. 

LINDSEY  v.  SITMAN  &  BURTON  et  al. 

(Supreme  Court  of  Ijouisinna.     Dec.  14,  1908. 

Rehearing  Denied  March  1,  1900.) 

Sales  (5  174*)  —  Actions  fob  No.nperkobm- 
ANCE  OF  Contract— Action  by  Buyer  in 
Default. 

Where  a  buyer  of  lumber  failed  to  pay  for 
it  as  provided  by  the  contract,  and  the  seller 
stopped  delivering  after  endeavoring  in  vain  to 
collect  the  overdue  payments,  the  onyer  conld 
not  recover  damages  for  the  seller's  refusal  to 
further  perform,  since,  under  Civ.  Code,  art. 
1913,  a  party  cannot  claim  damages  for  the  non- 
performance of  a  contract  as  to  which  he  him- 
xelf  is  in  default. 

(lid.  Note.— For  other  cases,  see  Sales,  Cent. 
I>i»5.  8  434;    Dec.  Dig.  §  174.»] 


Appeal  from  Twenty-Fifth  Judicial  Dis- 
trict Court,  Parish  of  St  Helena;  Clay  El- 
liott, Judge. 

Action  by  SItman  &  Burton  against  Hollls 
W.  Lindsey,  consolidated  with  counter  suit 
by  Hollis  W.  Lindsey  against  Sitman  &  Bur- 
ton and  another.  Judgment  for  Lindsey. 
and  Sitman  &  Burton  appeal.    Affirmed. 

Reld,  Purser  &  Reld,  for  appellants.  Wil- 
liam Hutchinson  McGlendon  and  Isaac  Dick- 
son Wall,  for  appellee  Lindsey. 

PROVOSTY,  J.  The  defendant  Lindsey, 
owner  of  timber  lands,  entered  into  a  con- 
tract with  plaintiffs  by  which  he  agreed  to 
sell  his  timber  to  them  at  $6  per  thousand, 
and  bound  himself  to  deliver  the  timber  at 
a  sawmill  to  be  established  on  the  lands; 
the  logs  to  be  cut  in  such  lengtlis  as  plain- 
tiffs might  designate,  and  to  be  measured, 
and  paid  for  weekly.  Plaintiffs  were  slow- 
in  their  payments.  By  October  26th,  three 
months  after  the  commencement  of  opera- 
tions, defendant  had  to  accept  their  note  at 
six  months  for  $500  in  lieu  of  cash.  By  No- 
vember 0th  the  debt  had  increased  by  $1,- 
095.67,  making,  with  the  note,  a  total  of 
$1,595.67.  Defendant  needed  money  for 
going  on  with  the  delivery,  and  on  Novem- 
ber 2d  notified  plaintiffs  that  imless  some 
payment  was  made  he  would  stop  deliver- 
ing. Plaintiffs  gave  a  check.  This  check 
w^as  presented  several  times  in  vain  for  pay- 
ment, and  thereupon  defendant  stopped  de- 
livering; and  plaintiffs  served  upon  him 
peremptory  demand  to  continue,  and,  upon 
his  failure  to  do  so,  brought  this  suit  De- 
fendant filed  a  counter  suit  for  the  amount 
due.  The  two  suits  were  consolidated. 
There  was  Judgment  as  prayed. 

We  think  this  Judgment  was  correct. 
Plaintiffs  were  themselves  In  default  and 
therefore  in  no  position  to  put  defendant  In 
default.  Plainly  a  party  cannot  claim  dam- 
ages for  a  default  which  bis  own  default  has 
caused,  or  for  the  nonperformance  of  a  con- 
tract with  reference  to  which  he  himself  Is 
in  default    Civ.  Code,  art  1913. 

The  learned  counsel  for  the  plaintiffs  ar- 
gue that  defendant  was  first  in  default  by 
failing  to  observe  the  requirement  of  the 
contract  In  reference  to  the  length  of  the 
logs;  that  he  simply  ignored  thehr  instruc- 
tions In  that  regard;  that  they  constantly 
complained,  and  only  consented  to  receive 
the  logs  on  his  promise  to  do  better  in  fu- 
ture; that  their  own  default  in  payment 
was  due  to  this  fault  of  defendant  because, 
by  not  getting  the  logs  in  the  lengtlis  tn 
which  they  needed  them,  they  were  de- 
prived of  the  opportunity  of  filling  orders 
for  lumber  which  would  have  supplied  them 
with  all  the  money  required  for  the  p-iy- 
ments  to  defeuUaut 

This  argument  is  without  merit  The  rem- 
edy of  plaintiffs  was  to  put  defendant  regii- 
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larly  In  default.  Instead  of  this,  they  ac- 
cepted hlB  promises  and  condoned  his  fault 

The  surety  of  plaintiffs  Is  a  party  to  the 
counter  suit  The  suit  against  the  surety  Is 
not  before  this  court,  and  we  say  nothing 
with  regard  to  It 

Judgment  affirmed. 


(123  La.) 

No.  17,27a 

SCHEUEIRMANN  v.  MONARCH  FRUIT  CO. 

(Supreme  Court  of  Louisiana.     Jan.  18,  1909. 
Rehearing  Denied  March  1,  1909.) 

1.  Sales  (§  230*)— Pbopebtt  Subject. 

Where  the  owner  and  shipper  has  parted 
with  big  control  of  the  goods,  and  cannot  change 
their  destination,  his  creditors  cannot  attach 
them. 

[E>d.  Note.— For  other  cases,  see  Sales,  Dec. 
Dig.  {  230.»] 

2.  Cabriebs  ({  58*)— Tbansfeb  of  Bill  or 
Lading. 

The  transfer  by  indorsement  of  a  bill  of 
lading  to  shipper's  order  vests  the  title  to  the 
goods  in  the  transferee  as  purchaser  or  pledgee, 
as  |he  case  may  be. 

[Bd.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  §»  179-190;    Dec.  Dig.  {  68.*] 

8.  Cabbiers  (§  56*)— Bill  of  Lading- Tbans- 
FEB  —  Vauditt  —  "Negotiable  Instbu- 

HENT." 

A  hill  of  lading  is  a  "negotiable  instru- 
ment" by  virtue  of  Act  Ne.  150,  p.  193,  of  1868, 
and  as  such  may  be  transferred  for  an  ante- 
cedent or  pre-existing  debt  or  for  any  consid- 
eration sufficient  to  support  a  simple  contract. 
Act  No.  64,  p.  152,  of  1904  (Negotiable  Instru- 
ment Lavr)  §  24.  A  bill  of  lading,  like  any  oth- 
er negotiable  credit,  may  be  pledged  by  indorse- 
ment and  delivery  to  secure  any  lawful  obliga- 
tion.    Civ.  Code,  arts.  3136,  31o& 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  }  168;   Dec.  Dig.  i  56.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  5,  pp.  4767-4770;   vol.  8,  p.  7731.] 

(Syllabus  by  the  0>urt) 

Appeal  from  Civil  District  Court,  Parish 
ot  Orleans;  Thomas  O.  W.  Ellis,  Judge. 

Action  by  George  Scheuermann  against 
the  Monarch  Fruit  Company.  The  First 
National  Bank  of  Fresno  intervenes,  and  the 
Morgan's  Louisiana  &  Texas  Railroad  & 
Steamship  Company  was  garnished.  Judg- 
ment for  plaintiff,  and  Intervener  appeals. 
Reversed,  and  suit  dismissed,  with  direc- 
tions. 

Meyer  Samuel  Drelfns,  for  appellant. 
Lyle  Saxon,  for  appellee  Scheuermann.  John 
Marshall  Qulntero,  for  curator  ad  hoc.  Den- 
egre  Sc  Blair  and  Victor  Leovy,  for  appellee 
Morgan's  Louisiana  &  Texas  R.  R.  &  S.  S.  C!o. 

LAND,  X  Plaintiff  sued  the  Monarch 
Fruit  Company  for  |2,040  damages  for  breach 
of  contract  to  ship  and  deliver  a  first-class 
car  of  London  layer  ralslna,  and  caused  to 
be  attached  a  car  of  raisins  that  had  been 
shipped  by  defendant  company  to  the  city  of 


New  Orleans  imder  a  bill  of  lading  to  ship- 
per's order.  The  bill  of  lading  was  attached 
to  a  sl^t  draft  on  the  plaintiff  for  $2,290.72, 
drawn  by  the  defendant  company  to  the 
order  of  the  First  National  Bank  of  Fresno, 
CaL  The  bill  of  lading  and  the  draft  were 
also  seized  under  the  attachment 

A  curator  ad  hoc  was  appointed  by  the 
court  to  represent  the  defendant  and  later 
a  curator  ad  hoc  was  appointed  to  represent 
the  First  National  Bank  of  Fresno,  CaL 

The  car  of  raisins  was  sold  at  public  auc- 
tion by  order  of  court 

The  bank  filed  a  petition  of  Intervention 
and  third  opposition,  alleging  that  it  was 
owner  of  the  said  draft  and  bill  of  lading, 
that  the  same  were  not  subject -to  attach- 
ment and  prayed  for  judgment  accordingly, 
and  further  decreeing  that  the  aforesaid 
draft  and  blU  of  lading  be  restored  to  the 
petitioner,  with  reservation  of  Its  rights  to 
claim  damages  sustained  by  reason  of  the 
wrongful  seizure  of  said  property. 

For  answer  to  this  Intervention  and  third 
opposition  the  plaintiff,  after  pleading  the 
general  issue,  averred  that  the  bank  was 
acting  only  as  the  agent  of  the  defendant  In 
collecting  said  draft  with  bill  of  lading  at- 
tached, and  that  the  property  attached  and 
sold  belonged  to  the  defendant  company. 

The  curator  ad  hoc  appointed  to  represent 
the  defendant  company  for  answer  to  plaln- 
tifTs  petition  pleaded  a  general  denial. 

Morgan's  Louisiana  &  Texas  Railroad  Sc 
Steamship  Company  by  Intervention  and 
third  opposition  asserted  a  carrier's  lien  and 
privilege  for  freight  and  storage  to  the 
amount  of  $578.22. 

The  case  was  tried,  and  there  was  judg- 
ment in  favor  of  the  plaintiff  and  the  rail- 
road company,  decreeing  that  the  plaintiff 
by  virtue  of  his  attachment  was  entitled  to 
receive  the  proceeds  of  the  sale  of  the  rai- 
sins, to  wit  11,425.10,  after  first  paying  the 
railroad  company  the  sum  of  $578.22,  and 
the  costs  of  the  sheriff  incurred. 

The  bank  has  appealed,  and  the  contention 
In  this  court  has  been  narrowed  down  to  the 
Issues  presented  by  its  Intervention  and  third 
opposition. 

C.  A.  Pawley,  manager  of  the  defendant 
company,  testified  that  the  draft  In  question 
was  discounted  by  the  First  National  Bank 
of  Fresno,  Cal.,  and  the  Monarch  Fruit  (Com- 
pany received  credit  for  the  full  face  value 
of  the  same;  that  the  bill  of  lading  referred 
to  was  Indorsed  and  delivered  to  the  bank 
as  collateral  security  for  the  payment  of  said 
draft  and  any  other  Indebtedness  due  the 
bank  from  the  Monarch  Fruit  Company; 
that  there  was  no  tmderstanding  that  the 
draft  If  not  paid,  would  be  returned  to  said 
company,  or  that  its  account  would  be  debit- 
ed at  any  time  with  the  amount  thereof;  that 
It   was   the   understanding    that   the    bank 
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would  bold  the  company  responsible  as 
drawer  of  the  draft,  and  would  probably 
have  the  right  to  charge  It  back,  which  has 
been  done,  but  It  was  also  the  distinct  un- 
derstanding at  the  time  that  the  bill  of  lad- 
ing was  not  only  for  security  for  the  draft, 
but  also  for  any  other  Indebtedness  of  the 
company  to  the  bank;  that  at  the  time  such 
indebtedness  was  large,  and  so  continued, 
and  Is  now  largely  In  excess  of  the  amount 
of  said  draft;  and  that  the  draft  was  not 
taken  for  collection. 

O.  J.  Woodward,  president  of  the  bank, 
testified  substantially  to  the  same  state  of 
facts,  and  especially  that  the  draft  was  not 
taken  for  collection,  and  that  the  bill  of  lad- 
ing was  indorsed,  delivered,  and  received  as 
general  security  for  any  Indebtedness  due 
the  bank  from  the  company.  The  same  wit- 
ness testified  that  at  the  time  the  draft  was 
taken  and  credited  to  the  company  the  lat- 
ter owed  a  balance  of  f i4,8(K),  exclusive  of 
Interest,  and  now  owes  a  balance  of  $29,000 
to  the  bank. 

E.  A.  Walrond,  cashier  of  the  bank,  in  his 
deposition  corroborated  the  statements  of 
the  aforesaid  witnesses,  and  testified  that  the 
bank  purchased  the  draft  in  the  usual  course 
of  business  for  its  full  face  value,  ad- 
vanced by  depositing  the  same  to  the  credit 
of  the  Monarch  Fruit  Company,  taking  as 
security  therefor  the  bill  of  lading,  which 
was  attached  to  said  draft  and  indorsed  and 
delivered  to  the  bank  at  the  same  time, 
which  bill  of  lading  was  also  held  as  secu- 
rity for  any  other  indebtedness  due  from 
the  company  to  the  bank.  This  witness  fur- 
ther testified  that  at  the  time  the  draft  was 
executed  and  delivered  to  the  bank  the 
Monarch  Fruit  Company  was  indebted  to  the 
bank  in  a  sum  exceeding  $14,000,  and  has 
ever  since  and  at  all  times  been  so  indebted 
in  a  sum  not  less  than  $10,000. 

The  contention  of  the  plaintiff  Is  that  the 
bank  was  not  the  owner  of  the  draft,  but 
was  a  mere  agent  for  collection.  We  do  not 
think  so.  The  evidence  is  to  the  contrary. 
B.V  crediting  the  Monarch  Fruit  Company 
with  the  face  value  of  the  draft,  the  bank 
thereby  acquired  the  ownership  of  the  paper 
by  purchase.  Such  a  credit  on  deposit  ac- 
count is  equivalent  to  a  payment.  The  only 
liability  of  the  Monarch  Fruit  Company  re- 
sulting from  this  transaction  was  Its  contin- 
gent llahliity  as  drawer.  After  the  dis- 
honor of  the  draft,  the  bank  charged  Its  face 
value  to  the  deposit  account  of  the  drawer. 
This  operated  a  payment  of  the  draft  by  the 
drawer  to  the  payee  and  holder,  and  a  can- 
cellation of  the  instrument. 

But  the  uncontradicted  evidence  shows 
that  the  bill  of  lading  was  Indorsed  and  de- 
livered to  the  bank,  not  only  as  collateral  se- 
curity for  the  payment  of  the  draft,  but  also 
as  security  for  any  and  all  indebtedness  that 
might  be  due  to  the  bank  by  the  Monarch 


Fruit  Company.  A  pledge  may  be  given  to 
secure  any  lawful  obligation.  Civ.  Code,  art. 
3136. 

Every  negotiable  instrument  is  deemed 
prima  facie  to  have  been  Issued  for  a  valu- 
able consideration.  Any  consideration  sufiS- 
oient  to  support  a  simple  contract,  or  an  an- 
tecedent or  pre-existing  debt,  constitutes 
value.    Act  Xo.  04,  p.  152,  of  liMM,  g  24. 

Bills  of  lading  are  "negotiable  by  indorse- 
ment In  blank  or  by  special  indorsement,  in 
the  same  manner  and  to  the  same  extent 
as  bills  of  exchange  and  promissory  notes." 
Act  No.  150,  p.  194,  of  18(;8,  §  9;  Hardie  & 
Co.  V.  v.,  S.  &  P.  Ry.  Co.,  118  La.  253.  42 
South.  793.  Whatever  difference  of  opinion 
there  may  be  as  to  the  extent  of  such  nego- 
tiability, there  is  none  as  to  the  proposition 
that  a  bill  of  lading  represents  the  goods  in 
the  hands  of  the  common  carrier,  and  that 
the  transfer  of  the  bill  of  lading  by  the  ship- 
per vests  the  title  to  the  goods  in  the  pur- 
chaser or  ple<lgee  for  value.  In  Chopin  v. 
Clark,  31  La.  Ann.  846,  the  consignee  refused 
to  accept  the  consignment,  and  to  pay  the 
draft,  with  bill  of  lading  attached,  which  had 
been  transferred  to  a  bank,  and  attached  the 
goods  for  a  balance  due  by  the  shipper.  The 
bank  Intervened. 

The  court  held  that  the  delivery  of  the 
bill  of  lading  vested  the  title  and  possession 
in  the  bank,  which  tliereby  acquired  a  pledge 
on  the  goods;  citing  National  Bank  of  Greea 
Bay  V.  Dearborn,  115  Mass.  229,  15  Am.  Rep. 
92,  to  the  effect  that  in  such  a  case  the 
title  remains  in  the  consignor  or  his  trans- 
feree. 

In  the  case  at  bar  there  was  no  particular 
consignee,  as  the  goods  were  deliverable  to 
shipper's  order.  The  intervening  bank  held, 
the  bill  of  lading,  and  the  title  to  the  goods 
as  pledgee.  The  owner  had  parted  with 
his  control  over  the  goods,  and  could  not 
change  their  destination.  In  such  a  case 
the  creditors  of  the  owner  cannot  attach. 
Davenport.  Tutrix,  v.  Adler  &  Co.,  52  La. 
Ann.  200,  2C  South.  836. 

It  is  therefore  ordered  that  the  Judgment 
below  be  reversed,  and  it  Is  now  ordered  that 
plaintiffs  suit  and  attachment  be  dismissed, 
with  costs  reserving  the  right  of  the  First 
National  Bank  of  Fresno,  Cal.,  to  sue  for 
and  recover  whatever  damages  it  may  have 
sustained  by  reason  of  said  '  attachment; 
and  it  is  further  ordered  that  said  bank  do 
recover  and  receive  the  proceeds  of  the  sale 
of  the  property  attached  in  this  suit  and  now 
In  the  hands  of  the  sheriff,  to  wit,  the  sum  of 
$1,425.10,  less  costs  Incurred  by  the  sher- 
iff in  selling  said  property,  and  less  the  sum 
of  $578.22,  hereby  adjudged  to  be  paid  out 
of  said  fund  to  the  Morgan's  Louisiana  & 
Texas  Railroad  &  Steamship  Company. 

It  is  further  ordered  that  the  fee  of  J. 

Marshall  Quintero,  curator  ad  hoc,  be  taxed 

I  at  $25,  and  the  fee  of  M.  Drelfus,  curator  oJ 
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hoc,  be  taxed  at  $25,  and  that  said  fees  and 
all  other  costs,  except  those  of  sale,  be  paid 
by  the  plaintiff. 


'■21  1-1.  61) 


Ne.  17,380. 


DKEIPDS  V.  COLONIAL  BANK  A  TRUST 

CO. 

(Supreme  Court  of  Louisiana.     Jan.  18,  1909. 

On  Rehearing,  March  1,  1909.) 

1.  COBPORATIONS      (§     201*)— STOCKHOLDERS— 

Management  of  Cobpobate  Affaibs— In- 

tebferekce  bt  coubt. 

In  a  contest  among  shareholders  of  a  cor- 
poration over  the  management  of  its  affairs,  the 
corporate  charter  is  the  law  under  which  they 
must  proceed,  and  the  majority  must  control, 
and  such  control  will  not  be  interfered  with 
by  the  courts,  unless  the  majority  does  some- 
thing it  has  no  right  to  do. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  fS  765,  766,  774,  775 ;  Dec.  Dig.  8 
201.*] 

2.  Banks  and  Banking  (J  71*)— Insolvency 
—Right  to  Appoint  Liquidators. 

Where  the  charter  of  a  bank  gives  the  right 
to  the  sliareholdors  to  control  the  liquidation  of 
the  bank,  the  officers  of  the  bank,  including  the 
board  of  directors,  are  without  authority  to  sur- 
render such  right,  and  a  request  by  the  share- 
holders, made  to  the  court,  to  confirm  their  ac- 
tion in  appointing  liquidators,  is  not  a  renuncia- 
tion of  their  right  to  select  liquidators,  but  is  an 
affirmance  of  it. 

(HW.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent.  Dig.  |  143;   Dec.  Dig.  8  71.*] 

3.  Banks  and  Banking  (J  71*)  — Dissolu- 
tion— Election  of  Liquidatobs. 

Rev.  St.  I  687,  provides  that  stockhold- 
ers at  a  general  meeting  convened  for  that  pur- 
pose may  dissolve  the  corporation  with  the  as- 
sent of  three-fourths  of  the  stock  represented 
at  such  meeting.  The  articles  of  incorporation 
of  a  bank  provided  that  "said  association  may 
be  dissolved  with  the  assent  of  two-thirds  of  the 
capital  stock  represented  at  a  general  meeting 
of  the  stockholders  convened  for  that  purpose.' 
Held,  that  the  election  of  liquidators  of  a  bank 
by  all  the  stockholders  present  at  a  stockholders' 
meeting  is  not  invalid,  because  the  election  was 
not  supported  by  three-fourths  of  the  entire 
stock. 

[M.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent.  Dig.  i  143;  Dec.  Dig.  i  71.*] 

Appeal  from  Civil  District  Court,  Parish 
of  Orleans;  Jolin  St  Paul,  Judge. 

In  tlie  matter  of  the  liquidation  of  the 
Colonial  Bank  &  Trust  Company.  Applica- 
tion of  Meyer  S.  Dreifus  to  have  receivers 
appointed  for  such  company.  From  an  or- 
der appointing  two  receivers,  defendant  and 
the  liquidators  appeal.    Reversed. 

Meyer  Samuel  Dreifus,  in  pro  per.  Henry 
L.  Favrot  and  Dart  &  Kernan,  for  appellants 
Colonial  Bank  &  Trust  Co.,  and  others. 
Dart  4  Kernan,  for  appellant  Oennan-Amer- 
ican  Savings  Bank  .&  Trust  Co.  Titche  & 
Ropers  and  Lazarus,  Michel  &  I^nzarus,  for 
appelleea. 

PROVOSTT,  J.  The  defendant  bank  was 
organized  in  December,  1905,  with  a  paid-up 


capital  of  $240,000,  divided  into  24,000  shares. 
It  went  safely  through  the  late  financial 
crisis;  but  in  the  last  days  of  September 
and  first  days  of  October,  1908,  a  sort  of  si- 
lent run  began  upon  It,  caused  by  a  suit  for 
the  appointment  of  a  receiver  instituted 
against  another  bank  with  which  there  had 
been  a  rumor  of  its  intention  to  consolidate. 
This  run  was  met  at  first  in  the  ordinary 
course  by  the  calling  in  of  loans;  but.  the 
strain  proving  too  great,  the  president  of  the 
bank  had  recourse  to  the  German-American 
Savings  Bank  &  Trust  Company.  An  agree- 
ment was  entered  Into  by  the  two  banks  ac- 
cording to  which  the  affairs  of  the  embar- 
rassed bank  should  \>e  liquidated,  and  for 
that  purpose  the  other  bank  should  lend  the 
money  'necessary  to  pay  the  deposits,  and 
should  act  as  liquidator,  in  consideration  of 
a  fee  of  $7,500.  Formal  resolutions  were 
passed  by  the  boards  of  directors  of  the  in- 
stitutions authorizing  this  contract  to  be  en- 
tered Into.  This  was  on  October  7,  1908. 
In  the  case  of  the  defendant  bank  the  resolu- 
tions provided  for  the  calling  "of  a  meeting 
of  the  stockholders  in  accordance  with  the 
terms  of  the  charter  for  November  12,  1908, 
between  the  hours  of  12  m.  and  3  o'clock  p. 
m.  for  the  puri>ose  of 

"First.  Voting  upon  the  affairs  of  the  Colon- 
ial Bank  &  Trust  Company,  to  liquidate. 

"Second.  Electing  liquidators,  in  accordance 
with  the  terms  of  the  charter. 

"Third.  For  such  otlier  business  as  may  come 
before  the  meeting." 

One  of  the  stipulations  of  the  contract  was 
that  the  loans  to  be  made  under  It  should  be 
secured  by  the  pledge  of  whatever  part  of 
the  collaterals  contained  in  the  portfolio  of 
the  Colonial  the  German-American  might 
select  and  require,  and  in  addition  by  mort- 
gage on  the  bank  building  of  the  Colonial. 

The  contract  was  signed  on  October  8th. 
The  first  loan  under  it  was  made  on  October 
10th,  and  was  for  $6,000.  Other  loans  fol- 
lowed as  needed.  As  each  new  loan  was 
made,  the  note  executed  for  the  preceding 
loan  was  taken  up  and  a  new  note  executed 
for  the  total  debt.  There  had  l)een  loaned 
in  this  way  $105,000,  when,  on  November  5, 
1908,  information  came  to  the  officers  of  the 
Colonial  Bank  that  two  of  the  stockholders 
of  the  bank  were  about  to  apply  to  the  courts 
for  the  appointment  of  a  receiver.  These 
stockholders  had  had  an  accountant  go  over 
the  books  of  the  bank.  For  this  examination, 
we  may  mention,  in  passing,  the  defendant 
bank  had  afforded  every  facility  to  this  ac- 
countant. To  forestall  this  application  for 
a  receiver,  the  officers  of  the  defendant  bank 
had  recourse  to  a  friendly  suit.  They  pro- 
cured another  stockholder  to  file  a  petition 
asking  for  the  appointment  of  a  liquidator, 
and,  at  the  same  time,  filed  an  answer  con- 
senting to  the  appointment,  and  asking  that 
the  German-American  Savings  Bank  &  Trust 
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Company  be  appointed;  and  the  court  made 
an  order  accordingly.  This  friendly  suit  was 
in  pursuance  of  a  resolution  of  the  board 
of  directors,  declaring  that  they — 

"recognize  the  necessity  of  the  immediate  liq- 
uidation of  the  affairs  of  this  banlc,  and  consent 
to  the  appointineut  of  a  liquidator,  aud  ask  that 
the  Germuu-Auiericun  SaviiiKs  Bank  St  Trust 
Company  be  appuiuted  as  liquidator." 

On  the  same  day,  November  5tb,  the  same 
two  stockholders  hied  In  the  same  suit  a  pe- 
tition asking  that  the  defendant  bank  show 
cause  why  a  receiver  should  not  be  appointed. 

The  allegations  of  this  hostile  petition  are. 
In  substance,  that  the  ofllcers  of  the  defend- 
ant bank  are  Jeopardizing  the  rights  of  the 
stockholders  and  creditors  of  the  bank  by 
mismanaging  Its  affairs  and  committing  ul- 
tra vires  acts,  misusing  and  misapplying  Its 
fuitds,  and  that  the  purpose  of  the  friendly 
suit  Is  to  secure  the  appointment  of  "a 
friendly  and  complacent  liquidator,  so  as  to 
stifle  all  Investigation  of  the  conduct  of  said 
bank  and  its  othcers,"  and  that  the  appoint- 
ment of  said  liquidator  is  null,  because  made 
without  notice  to  the  creditors,  and  before 
the  suit  had  been  allotted  to  the  proper  divi- 
sion of  the  court. 

By  way  of  specification  of  the  charge  of 
mismanagement  and  misapplication  of  funds, 
it  is  alleged  that  the  officers  and  directors 
have  combined  and  confederated  to  loan  the 
entire  funds  of  the  bank  to  themselves  and 
those  allied  to  them  in  business  or  in  family. 

On  November  11th,  the  same  two  stock- 
holders applied  for  an  injunction  to  prevent 
the  meeting  of  stockholders  from  taking 
place;  but  the  Judge  refused  to  grant  same. 

One  of  the  said  two  stockholders  owns 
216,  and  the  other  185  shares,  out  of  the  24,- 
000  shares  of  the  stock  of  the  bank.  The 
remainder  of  the  24,000  shares  is  distributed 
among  several  hundred  persons. 

On  the  12th  the  stockholders'  meeting  took 
place  in  due  course,  and  by  a  vote  of  13,7G5 
to  0  the  following  resolution  was  adopted : 

"Resolved,  that  the  Colonial  Bank  &  Trust 
Company  be  liquidated;  that  J.  N.  Roussel, 
.fohn  U.  Adams,  and  A.  J.  Stallings  be  selected 
liquidators  in  accordance  with  article  9  of  the 
charter;  that  their  bond  be  fixed  at  $5,000 
eaeli ;  that  the  civil  district  court  for  this  par- 
ish be  required  to  coulirm  the  election  of  the 
abore-uamed  liquidators  ;  and  that  the  Germau- 
.\merican  Savings  Bank  &  Trust  Company  be 
elected  as  trustee  for  the  liquidators." 

On  the  next  day,  the  13th,  the  three  liqui- 
dators thus  elected  presented  a  petition  In  the 
same  suit,  reciting  all  that  had  taken  place, 
and  annexing  the  resolution  of  the  meeting 
of  stockholders,  and  alleging  that  In  view 
of  the  litigation  now  pending  they  thought 
It  advisable  to  submit  the  proceedings  to  the 
court  and  to  ask  to  have  their  appointment 
recognized,  and,  if  necessary,  confirmed  by 
proper  action  of  the  court.  They  allef;ed 
that  they  had  agreed  to  serve  without  com- 
pensation, and  would  do  so  if  confirmed,  aud 
were  willing  to  recognize  the  agreements 
theretofore  entered  into   with   the   German- 


American  Savings  Bank  &  Trust  Company. 
The  ];>etition  concluded  with  a  prayer  that 
the  petitioners  be — 

"allowed  to  qualify  and  i>e  sworn  as  liquidatort 
of  the  said  Colonial  Bank  &  Trust  Company  in 
accordance  with  law  and  with  the  terms  of 
their  election  as  such,  and.  that  the  court  con- 
firm them  in  the  positions  to  which  they  were 
respectively  elected  as  aforesaid,  and  receive 
their  bonds  and  take  all  further  steps  necessary 
to  protect  them  in  the  rights  conferred  upon 
them  by  the  stockholders.' 

To  the  request  of  tills  petition  the  two 
hostUe  stockholders  on  November  16th  filed 
an  opposition.  The  grounds  of  this  opposi- 
tion are: 

First.  That  the  defendant  bank — 

"having  submitted  itself  to  the  jnrisdictioa  of 
the  court  by  asking  for  a  receiver  to  liquidate 
its  affairs,  has  surrendered  whatever  rights  it 
bad  under  its  charter  to  a  liquidation  independ- 
ently of  this  court" 

Second.  That  the  action  of  the  meeting 
of  stocldiolders  for  liquidation,  and  appohit- 
ing  the  three  liquidators,  is  null,  because 
not  concurred  in  by  two-thirds  of  the  en- 
tire stock  of  the  bank. 

Fourth.  That  the  object  of  said  meeUng 
was  to  secure  the  selection  of  receivers 
friendly  to  the  officers  whose  actions  and 
administration  it  is  the  purpose  of  the  pres- 
ent proceeding  to  investigate,  and  that  said 
meeting  was  so  conducted  as  to  carry  out 
that  object;  It  having  been  controlled  by 
said  officers. 

The  lower  court  set  aside  the  order,  made 
in  limine,  appointing  the  German-American 
Bank  liquidator,  and  appointed  two  re- 
ceivers. From  this  Judgment  a  suspensive 
appeal  was  taken.  During  these  Judicial 
proceedings  the  liquidation  of  the  bank  has 
gone  on. 

The  bank  is  solvent,  and  this  Is  a  contest 
between  shareholders  over  the  control  of  the 
liquidation  of  the  bank.  In  a  contest  be- 
tween the  shareholders  of  a  corporation  over 
the  management  of  its  affairs.  It  is  elemen- 
tary that  the  charter,  which  Is  a  contract 
between  the  shareholders.  Is  the  law  of  the 
case,  and  that  the  voice  of  the-  majority 
ninst  prevail,  and  that  the  courts  will  not 
interfere  in  the  family  fight  unless  the  ma- 
jority are  doing  something  they  have  no 
right  to  do.  Trisconi  v.  Wlnshlp,  43  La. 
Ann.  49,  9  South.  29,  26  Am.  St.  Rep.  175. 
In  Russell  v.  Ice  Co.,  118  La.  446,  43  South. 
46,  this  court  said : 

"As  against  a  stockholder,  the  majority  of 
the  stockholders  have  the  absolute  right  to  liq- 
uidate the  affairs  of  tlie  corporation  in  accord- 
ance with  the  charter." 

In  State  v,  Uerdic  Co.,  35  Ann.  246.  the 
evidence  having  shown  that  the  corporation 
was  solvent,  this  court  said: 

"Kven  if  the  charter  of  the  corporation  could 
have  been  properly  forfeited  for  the  special 
cause  assigned,  we  see  no  reason  why  the  liqui- 
dators appointed  by  the  corporation  shonld  not 
be  permitted  to  wind  up  its  affairs," 
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In  tbe  Instant  cflse  the  majority  of  tbe 
stockbolders  hare  done  absolutely  nothing 
to  oppress  tbe  mlnorltr,  or  tbat  tbey  did 
not  have  the  perfect  right  to  do  under  the 
charter.  The  only  thing  they  hare  done  has 
been  to  elect  three  liquidators  to  liquidate 
the  affairs  of  the  bank,  all  in  exact  and 
strict  conforpaity  with  the  charter.  The 
assumption  that  these  liquidators  will  not 
do  their  duty  Is  pure  assumption.  Nothing 
is  said  against  their  competency  or  fitness. 
They  have  not  heretofore  had  any  connec- 
tion with  the  management  of  the  affairs  of 
the  bank,  though  we  do  not  know  that  It 
would  necessarily  make  any  difference  If 
tbey  had. 

The  contention  that  by  submitting  itself 
to  the  Jurisdiction  of  the  court  the  defendant 
bank  has  surrendered  whatever  right  It  bad 
to  a  liquidation  Independently  of  the  court 
is  without  merit  The  officers  of  the  bank, 
including  the  board  of  directors,  were  ut- 
terly without  authority  to  surrender  the 
right  which  the  shareholders  have  under 
the  charter  to  control  the  liquidation  of  the 
bank  (La.  Savings  Bank  Case,  35  La.  Ann. 
196) ;  and  the  request  which  the  sharehold- 
ers have  made  to  tbe  court  to  confirm  their 
action,  far  from  1>elng  a  renunciation  of 
their  right  to  select  these  liquidators,  would 
seem  to  be,  on  the  contrary,  an  affirmance 
of  It  See,  In  that  connection.  Liquidation 
of  Grant  &  Jung,  61  La.  Ann.  1259,  12G0.  26 
South.  97;  Sanitary  Association  in  Llquida- 
Oon,  105  La.  177,  29  South.  337,  83  Am.  St. 
Rep.  230;  Russell  v.  Ice  Co.,  118  La.  446, 
43   South.   44. 

The  contention  that  the  election  of  the 
three  liquidators  is  null,  because  the  vote 
required  for  a  dissolution  of  the  corporation 
and  the  appointment  of  liquidators  is  three- 
fourths  of  the  entire  stock,  and  not  merely 
of  the  stock  represented  at  the  meeting,  is 
in  direct  opposition  to  the  charter  (article 
4)  and  to  tbe  statute  (section  687,  Rev.  St.), 
which  provide  (quoting  tbe  statute)  tbat: 

"It  shall  be  lawful  for  the  stockholders,  at  a 
general  meeting  convened  for  that  purpose,  to 
ilissolve  the  corporation  with  tbe  assent  of 
tbree-fonrths  of  the  stock  represented  at  such 
meeting." 

Three-fourths  of  the  stock  represented  at 
the  meeting  means  three-fourths  of  tbe  stock 
represented  at  the  meeting,  and  not  three- 
fourths  of  the  entire  stock. 

It  is  therefore  ordered,  adjudged,  and  de- 
creed that  the  Judgment  appealed  from  be 
set  aside,  and  that  there  be  Judgment  con- 
firming as  liquidators  of  tbe  defendant  bank 
the  three  persons  elected  to  tbat  office  at 
tbe  meeting  of  shareholders  of  November 
12,  ,1908,  and  authorizing  them  to  take  charge 
of  the  affairs  of  the  defendant  bank  after 
they  shall  have  qualified  by  taking  oath  and 
giving  bond  as  provided  In  said  resolution, 
and  condemning  the  exponents,  Joseph  Rit- 
toiberg  and  Alfred  Hurwitz,  in  solido,  to 
pay   tbe  costs  of  this  proceeding,  less  the 


costs  Incurred  before  the  filing  of  their  first 
petition. 

BRDAUX,  C.  X,  concurs  in  the  decree. 

On  Rehearing. 

PER  CURIAM.  Tbe  opinion  holds  tbat 
the  requisite  majority  for  the  voluntary  dis- 
solution of  the  corporation  is  three-fourths 
of  the  stock  represented  at  the  meeting  of 
stockholders  required  to  be  called  for  the 
purpose  of  considering  the  question  of  dis- 
solution. Counsel  in  their  application  for  re- 
hearing insist  upon  their  contention  that  tbe 
requisite  majority  is  three-fourths  of  the 
entire  stoclc  The  question  depends  upon 
the  proper  Interpretation  of  section  687,  Rev. 
St,  and  article  9  of  the  charter  of  the  corpo- 
ration.   These  read  as  follows: 

"Sec.  687.  It  shall  be  lawful  for  the  stock- 
holders, at  a  general  meeting  convened  for  that 
purpose,  to  dissolve  the  corporation  with  the 
assent  of  three-fourths  of  the  stock  represented 
at  such  meeting." 

"Art.  9.  Said  association  may  be  dissolved 
with  the  assent  of  two-thirds  of  the  capital 
stock,  represented  at  a  general  meeting  ot  the 
stockholders  convened  for  that  purpose." 

It  is  seen  tbat  the  Interpretation  adopted 
in  tbe  opinion  accords  with  the  plain  reading 
of  the  text,  namely,  three-fourths  of  the 
stock  represented  at  such  meeting,  not  of 
the  entire  stock.  It  also  accords  with  the 
rationale  of  the  matter.  The  Idea  is  to  let 
the  question  be  determined  by  those  who 
participate  in  the  meeting,  and  not  by  those 
who  stay  away.  This  is  a  fundamental  prin- 
ciple In  tbe  law  of  elections.  Cyc.  and  A.  & 
E.  B.  of  Law,  vol.  "Elections."  Under  stress 
of  this  principle,  this  court  has  held  that  au- 
thority to  a  municipality  to  levy  taxes  "by  a 
vote,  of  the  majority  of  the  taxpayers"  meant 
a  majority  of  those  voting  at  the  election. 
Citizens  v.  Williams,  49  La.  Ann.  422,  21 
South.  647,  37  L.  R.  A.  761;  Taxpayers  r. 
Police  Jury,  52  La.  Ann.  456,  27  South.  102. 
Counsel's  interpretation  violates  this  prin- 
ciple, and  would  attribute  the  same  potency 
to  an  uncast  vote  as  to  a  vote  actually  cast. 

Counsel  say  that  the  phrase  "represented 
at  such  meeting"  was  added  to  section  687, 
and  the  word  "represented,"  to  article  9,  for 
tbe  purpose  of  Imposing  the  requirement 
that  those  voting  for  the  dissolution  should 
be  present  or  represented  at  the  meeting. 
The  answer  Is  that  by  requiring  the  voting 
to  be  at  a  meeting,  the  statute  and  the  ar- 
ticle, by  necessary  and  clear  implication,  re- 
quire that  those  voting  should  be  present  at 
the  meeting  (since  none  can  vote  at  a  meet- 
ing who  are  not  present  or  represented  at 
It);  and  hence  an  express  injunction  to  tbat 
effect  was  wholly  unnecessary,  so  much  so. 
Indeed,  that  to  have  added  It  would  have 
been  almost  foolish,  pretty  much  on  a  par 
with  adding  permission  to  go  into  the  water 
after  giving  permission  to  go  in  swimming. 
This  will  clearly  appear  if  we  consider  that. 
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even  If  lald  pbrase  were  oat  of  article  9,  a 
stockholder  would  as  little  think  of  voting 
for  dissolution  without  being  present  or  rep- 
resented at  the  meeting  as  one  would  think 
of  going  in  swimming  without  going  into  the 
water. 

The  meaning  contended  for  by  counsel 
would  be  much  more  nearly  expressed  if 
th«  said  phrase  in  the  one  case,  and  the  said 
word  in  the  other,  were  stricken  out.  We 
should  then  hare  "two-thirds  of  the  stock," 
mstead  of,  as  now,  "two-thirds  of  the  stock 
represented,"  etc.  It  can  hardly  t>e  said, 
therefore,  that  said  phrase  and  said  word 
were  added  for  bringing  out  the  messing 
contended  for  by  counsel.  They  were  added 
for  expressing  a  meaning  different  from  that 
which  would  have  l>een  expressed  if  they 
had  not  l>een  added. 

The  great  stress  counsel  now  lay  upon  the 
punctuation  of  article  9— the  comma  be- 
tween "stock"  and  "represented" — is  an  aft- 
er thought  So  little  Importance  did  they 
attach  to  this  punctuation  in  the  subniissiou 
of  the  case  that  they  did  not  call  attention 
to  it,  and,  indeed,  printed  article  0  in  their 
brief  without  it  Their  argument  on  punc- 
tuation Is  inapplicable  to  section  68V,  and, 
admittedly,  if  section  687  does  not  require 
two-thirds  of  the  entire  stock,  neither  does 
article  9. 

One  other  contention  of  counsel  in  their 
application  for  a  rehearing  calls  for  atten- 
tion. The  opponents  have  been  condemned 
to  pay  all  costs  accrued  from  and  after  the 
fliing  of  their  opposition.  This  was  done  on 
the  theory  that  the  necessary  effect  of  the 
Judgment  is  to  reject  their  opposition,  and 
tlirow  upon  them,  as  a  consequence,  the  bur- 
den of  all  the  costs  it  has  occasioned.  The 
decree  is  somewhat  broader  than  this,  and 
should  be  amended  accordingly. 

The  Judgment  heretofore  handed  down  is 
therefore  amended,  so  that  the  costs  which 
the  opponents,  Joseph  Rlttenberg  and  Alfred 
Hurwitz,  are  condemned  to  pay,  are  the 
costs  of  appeal  and  all  those  costs  of  the 
lower  court  which  would  not  bare  t>een  in- 
curred if  their  opposition  had  not  been  filed. 

As  thus  amended,  the  said  Judgment  is  af- 
firmed, and  a  rehearing  is  refused. 


No.  109,  p.  173,  of  1906,  It  must  Iw  as  an  uihe^ 
itance  falllnf  to  persMis  who  by  law  (Rev.  Gr 
Code,  art  214)  ate  given  the  status  of  dcsrend 


(123  La.  71) 

No.  17,193. 

BnccessioD  of  FRIGALO  et  vtX. 

(Supreme  Court  of  Louisiana.     Jan.  18,  1909. 

Rehearing  Denied  March  1,  1909.) 
Taxation   (S   873*)— iNHEBrrAWOE   Tax— Bx- 

KMPTIONS— RBLATIORSHIP  OF  PaBTIES. 

It  being  admitted  that  the  adopted  children 
now  before  the  court  were  not  related  bv  blood 
to  the  person  from  whom  they  inherit,  tney  are 
neither  ascendants  nor  collaterals,  and,  as  they 
Inherit  onder  the  law,  they  are  not  strangers  to 
the  estate,  from  which  it  follows  that  if  the  in- 
beritSDce  falling  to  them  is  liable  to  taxation 
under  Act   No.  45,  p.   102,  of  1904,  and   Act 


ants,  and  as  thus  classified  it  is  not  liable  to  >^ 
tax,  because  it  is  of  less  valne  than  $10,000. 

[Ed.  Note.— For  other  cases,  see  Taxation 
Cent  Dig.  {  1680;   Dec.  Dig.  |  873.*] 

(Syllabus  by  the  Court) 

Appeal  from  Civil  District  Court,  Parish  tt 
Orleans;  John  St  Paul,  Judge. 

0>ntest  by  Dauphin  and  Augnstin  Frlgalo 
of  the  right  of  the  State  to  collect  a  5  pet 
cent  inheritance  tax  upon  an  inheritance  of 
less  than  $10,000  falling  to  them  from  their 
adoptive  mother,  Catherine  Ftlgala  From 
the  Judgment  Thomas  Conneli,  ex  officio  col- 
lector of  inheritance  taxes,  Apsfmls.  Af- 
firmed. 

Mark  Mayo  Boatner,  for  appellant  E<» 
suth  V.  Rictiard,  for  appellee. 

MONROE,  J.  Dauphin  and  Angostln  Frl- 
galo contest  the  right  of  the  state  to  collect 
a  tax  of  S  per  cent  upon  an  inheritance  of 
less  than  $10,000  falling  to  them  from  their 
adoptive  mother,  Catherine  (Christian)  Fri- 
gala  Part  of  the  property  so  inherited  con- 
sists of  real  estate,  which,  though  assessed 
for  1906  and  1007  at  $1,300,  la  valued,  for 
the  purposes  of  the  inventory  in  the  succes- 
sion, at  $2,600.  It  U  admitted  that  tlie  state 
taxes  on  said  real  estate,  for  the  years  1883 
to  1892,  Inclusive,  have  not  t>een  paid,  and, 
on  the  other  hand,  that  the  adoptive  father 
of  the  contestants  acquired  the  property  in 
1905,  and  that  all  taxes  assessed  against  It 
since  that  time  have  been  paid.  It  is  tartbet 
admitted  that  the  contestants  have  inherited 
(together)  property,  other  than  the  real  es- 
tate, of  the  value  of  $732.70,  upon  wlilch  no 
taxes  have  t>een  paid.  It  is  also  admitted 
that  the  contestants  are  not  related  by  blood 
to  the  person  from  whom  they  inherit  Ooun- 
sel  have  argued  the  questions:  (1)  Are  in- 
heritances of  less  than  $10,000,  falling  to 
adopted  children,  liable  to  an  Inheritance 
tax?  (2)  Can  real  estate  be  said  to  have 
borne  its  "Just  proportion  of  taxes"  when  it 
has  heretofore  been  assessed  for  less  than  the 
zmount  at  which  it  is  appraised  in  the  suc- 
cession of  the  late  owner?  (3)  Can  real  es- 
tate be  said  to  have  t>ome  its  "Just  propor- 
tion of  taxes"  when  it  appears  that  the  late 
owner  acquired  it  in  1906  and  paid  all  the 
taxes  assessed  against  it  thereafter,  but  that 
the  state  taxes  for  the  years  18S3  to  1892,  In- 
clusive, were  not  paid  by  tlie  then  ownei 
The  decision  of  these  questions  is  controlled 
by  the  following  provisions  of  law,  constitu- 
tional and  statutory,  to  wit: 

Constitution: 

"Art  236.  The  Legislature  shall  have  powe* 
to  levy  •  •  •  a  tax  upon  all  inheritances, 
legacies  and  donations:  Provided,  no  direct  io- 
beritance,  or  donation,  to  an  ascendant  or  de 
scendant  below  $10,000  In  amount  or  value 
shall  l>e  so  taxed ;  provided,  farther,  that  n<t 
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such  tax  shall  exceed  3  per  cent,  for  direct  in- 
heritances and  donations  to  ascendants  and  de- 
scendants, and  10  per  cent,  for  collateral  in- 
heritances and  donations  to  collaterals  and 
strangers;  provided,  beciuests  to  educational, 
religious,  or  charitable  institutions  shall  be  ex- 
empt from  this  tax. 

"Art.  23t>.  The  tax  provided  for  in  the  pre- 
ceding article  shall  not  be  enforced  when  the 
property  donated  or  inherited  shall  have  borne 
its  just  proportion  of  taxes,  prior  to  the  time 
of  such  donation  or  inheritance." 

Revised  Civil  Code: 

"Art.  214.  Any  person  may  adopt  another  as 
his  child,  except  those  illegitimate  children 
whom  the  law  prohibits  him  from  acknowledg- 
ing, but  such  adoption  shall  not  interfere  with 
the  rights  of  forced  heirs. 

"The  person  adopting  must  be,  at  least,  forty 
years  old,  and  must  be,  at  least,  fifteen  years 
older  than  the  person  adopted. 

"The  person  adopted  shall  have  all  the  rights 
of  a  legitimate  child  in  the  estate  of  the  person 
adopting  him,  except  as  above  stated,"  etc. 

Act  No.  45,  p.  102,  of  IJKH,  reads  (In  part): 

"That  there  is  now,  and  shall  hereafter  be, 
levied  •  »  *  a  tax  on  all  inheritances,  lega- 
cies and  donations,  provided  no  direct  inherit- 
ance, or  donation,  to  an  ascendant  or  descend- 
ant, below  $10,000  in  amount  or  value,  shall  be 
so  taxed ;  a  special  inheritance  tax,  of  three 
per  cent.,  on  direct  inheritances  and  donations 
to  ascendants  or  descendants,  and  ten  per  cent, 
for  collateral  inheritances  and  donations  to  col- 
laterals or  strangers,  provided  bequests  to  edu- 
cational, religious  or  charitable  institutions 
shall  be  exempt  from  this  tax,  and  provided, 
farther,  that  this  tax  shall  not  be  enforced  when 
the  property  donated  or  inherited  shall  have 
borne  its  just  proportion  of  taxes,  prior  to  the 
time  of  such  donation  or  inheritance." 

Tbe  concluding  section  of  this  statute  re- 
peals "all  laws  contrary  thereto  and  In  con- 
flict with  the  same." 

Act  No.  109,  p.  173,  of  1006,  reads  (in  part) 
•8  follows: 

"Section  1.  •  •  •  That  there  is  now,  and 
shall  hereafter  be,  levied  •  •  ♦  on  all  in- 
heritances, legacies  and  other  donations  mortis 
causa,  to.  or  in  favor  of,  direct  descendants  or 
ascendants  of  the  decedent,  a  tax  of  two  per 
centum,  and  on  all  such  inheritances  or  disposi- 
tions to,  or  in  favor  of,  collateral  relatives  of 
the  deceased,  or  strangers,  a  tax  of  five  per 
centum,  on  the  amount  of  tbe  actual  cash  value 
thereof  at  the  time  of  the  death  of  the  decedent. 

"Sec.  2.  •  •  *  That  the  said  tax  shall  not 
be  imposed  in  the  following  cases: 

"(a)  On  any  inheritance,  legacy,  or  other 
donation  mortis  causa,  to,  or  in  favor  of,  any 
ascendant  or  descendant  of  the  decedent  below 
$10,000  in  amount  or  value. 

"(b)  On  any  legacy,  or  donation  mortis 
causa,  to,  or  in  favor  of,  an  educational,  reli- 
gious or  charitable  institution. 

"(c)  When  the  property  inherited,  bequeath- 
ed, or  donated  shall  have  borne  its  just  propor- 
tion of  taxes  prior  to  the  time  of  snob  donation, 
bequest  or  inheritance." 

This  act  does  not  refer  to  the  act  of  1904, 
and  contains  no  repealing  clause,  but  It  pur- 
ports to  cover  the  whole  subject  legislated 
upon,  and  may,  therefore,  be  regarded  as  a 
substitute  for  the  act  of  1904. 

It  will  be  observed  that  the  language  of 


the  Constitution  is  not  mandatory,  except  in 
so  far  as  It  prohibits  tbe  taxing  of  inheritan- 
ces falling  to  ascendants  or  descendants  of 
less  value  than  $10,000,  the  taxing  of  be- 
quests to  educational,  etc.,  institutions,  the 
Imposition  of  the  Inheritance  tax  upon  prop- 
erty which  has  borne  its  just  proportion  of 
tuxes,  and  the  Imposition  of  such  tax  in  ex- 
cess of  3  per  cent,  upon  Inheritances  falling 
to  ascendants  or  descendants,  or  in  excess  of 
10  per  cent,  upon  Inheritances  falling  to  col- 
laterals or  strangers.  In  other  words,  the 
matter  of  the  imposition  of  the  tax  is  left  to 
the  discretion  of  the  Legislature,  subject  to 
the  restrictions  Imposed  in  the  two  articles 
quoted,  and  by  other  provisions  of  the  Con- 
stitution relating  to  uniformity  of  taxation, 
etc.  The  Legislature  might,  therefore,  have 
Imposed  no  tax  on  inheritances,  and  in  fact 
imposed  none  until  1904,  some  six  years  aft- 
er the  adoption  of  the  Constitution,  or  it 
might,  perhaps,  have  imposed  the  tax  on  one 
class  of  inheritances  without  imposing  it  up- 
on others.  It  will  also  be  observed  that,  in 
the  exercise  of  the  power  conferred  on  It,  and 
to  give  effect  to  the  two  articles  of  the  Con- 
stitution here  in  question,  the  Legislature  has 
levied  a  tax  upon  inheritances  falling  to  foui 
classes  of  persons,  viz.,  ascendants,  descend- 
ants, collaterals,  and  strangers;  the  exemp- 
tions provided  by  the  Constitution  (Including 
that  of  inheritances  of  less  than  $10,000  fall- 
ing to  ascendants  or  descendants)  being  duly 
provided  for.  It  is  admitted,  as  we  have 
seen,  that  tbe  contestants  now  before  the 
covirt  were  not  related  by  blood  to  the  de- 
cedent from  whom  they  inherit,  so  that  they 
are  neither  ascendants  nor  collaterals.  Ou 
the  other  hand,  as  they  are  legal  heirs  of  the 
decedent,  it  is  clear  that  they  are  not  strang- 
ers to  her  estate.  It  follows,  therefore,  that 
if  the  inheritance  here  In  question  falls  with- 
in the  operation  of  the  law  upon  which  the 
state  relies  it  must  be  as  an  inheritance  fall- 
ing to  persons  who  by  law  (Itev.  Civ.  Code, 
art.  214)  are  given  the  status  of  descendants. 
But,  as  thus  classified,  the  inheritance  is  not 
liable  to  tbe  tax,  because  It  is  of  less  value 
than  $10,000. 

The  judge  a  quo  seems  to  have  found  that 
the  inheritance  was  liable  to  taxation,  either 
as  falling  to  collaterals  or  strangers,  but  de- 
ducted from  the  amount  which  might  other- 
wise have  been  awarded  the  proportion  at- 
tributable to  the  real  estate  (which,  we  as- 
sume, was  found  to  have  borne  its  just  pro- 
portion of  taxes),  and  gave  judgment  for  a 
balance  of  the  $30.00,  with  interest  The  e> 
officio  collector  of  inheritance  taxes  appealed, 
but  the  heirs  did  not  appeal,  nor  did  they 
answer  the  appeal  or  pray  for  an  amendment 
of  the  judgment.  From  the  view  that  we 
have  taken  the  other  questions  which  have 
been  argued  are  eliminated  from  this  case. 

Judgment  affirmed. 
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No.  17,358. 

BOARD  OF  COMRS  FOR  BAYOU  TERRE 

AUX   BCEUF  DRAINAGE  DIST. 

V.  BAKER. 

(Supreme  Court  of  Louisiana.     Nov.  30,  1908. 

On  Rehearing,  March  1,  1009.) 

1.  DBAINS  (§  "">*)— POWEB  TO  ObDEB  AND  Dl- 

BECT  ELEtTioNS— Who  uas. 

Under  article  281  of  the  Constitution,  as 
amended,  the  authority  to  determine  whetlier 
the  power  to  order  and  direct  the  conduct  of  tlie 
special  drainaKC  tax  elections  contemplated  by 
the  article  shall  be  wsted  in  the  police  juries 
or  the  boards  of  commissioners  of  drainage  dis- 
tricts is  left  with  the  General  Assembly. 

[Ed.  Note.— For  other  cases,  see  Drains,  Cent 
Dig.  i  72 ;   Dec.  Dig.  f  75.*] 

2.  Dbains  (S  67*)— Poweb  to  Obdeb  and  Di- 
BECT  Elections— Who  uas. 

The  power  to  order  and  direct  the  conduct 
of  the  special  drainage  tax  elections,  contem- 
plated by  article  281  of  the  Constitution,  as 
amended,  is  vested  by  Act  No.  114,  p.  178,  of 
1900,  in  the  police  juries,  and  the  provisions  of 
that  act  upon  that  subject  have  not  been  re- 
pealed by  Acts  Nos.  145,  159.  pp.  248,  293,  of 
1902,  or  No.  135,  p.  225,  of  190C. 

{Ed.  Note. — For  other  cases,  see  Drains,  Cent, 
g.  I  73;   Dec.  Dig.  8  67.*] 

3.  Dbains  (S  67*)— Pboceedinos  fob  Kstab- 
LismjENT— Validation. 

The  provision.  In  the  amendment  to  article 
281  of  the  Constitution  proposed  by  Act  No. 
300.  p.  450,  of  1908,  and  adopted  in  November, 
1908,  validating  "contributions  and  acreage  tax- 
es heretofore  authorized  by  a  vote  of  a  ma- 
jority, in  number  and  amount,  of  the  property 
tax  payers,  qualified  to  vote  *  •  •  in  drain- 
age districts,"  is  a  re-enactment  of  the  provi- 
sion contained  in  the  amendment  proposed  by 
Act  No.  122.  p.  207,  of  1906,  and  adopted  in 
November,  1906.  It  finds  no  application  in  a 
case  in  which  it  appears  that  a  majority  in 
amount  of  the  qualified  electors  referred  to  did 
not,  and  does  not  appear  that  a  majority  in 
numhev  did,  participate  in  the  election. 

fEd.  Note.— For  other  cases,  see  Drains,  Cent 
Dig.  8  73;    Dec.  Dig.  8  67.*] 

4.  Dbains  (8  19*)— Indebtedness— Right  to 

IWCUB. 

Article  281  of  the  Constitution  authorizes 
drainage  districts,  upon  the  vote  of  the  qnolifiod 
taxpayers,  to  incur  debt  and  issue  bonds  there- 
for, upon  the  basis  of  an  ad  valorem  tax  (to 
which  all  taxable  property  is  liable),  not  exceed- 
ing 5  mills  on  the  dollar,  to  the  extent  of  one- 
tenth  of  the  assessed  value  of  the  property  in 
suoh  districts,  respectively.  The  article  also 
authorizes  such  districts,  on  the  same  condition, 
to  incur  debt  and  issue  bonds  therefor,  upon 
the  basis  of  a  specific  tax  on  land,  not  exceed- 
ing 25  cents  per  acre,  up  to  such  amount  as 
may  be  paid  from  the  procee<Is  of  the  tax  lev- 
ied, the  limit  of  time  for  which  the  taxes  may 
be  levied  and  during  which  the  bonds  may  nin 
being  fixed  in  both  cases  at  40  years. 

Held:  A  debt,  which,  by  reason  of  excess  in 
amount,  cannot  be  incurred  upon  either  of  the 
bases  thus  provided,  cannot  be  incurred  upon  the 
theory  that  the  two  bases  may  be  combined  for 
its  support,  80  that  the  debtors  of  the  ad  valorem 
and  of  the  specific  taxes,  respectively,  will  be 
bound,  each  class,  for  the  whole ;  and  a  person 
who  has  agreed  to  buy  bonds,  to  i)e  issued  by 
n  board  of  commissioners  of  a  drainage  district, 
cannot  be  held  to  his  agreement  upon  the  basis 
of  a  tender  of  bonds  predicated  on  such  theory. 

[E}d.  Note. — For  other  cases,  see  Drains,  Cent. 
Dig.  8  13 ;    Dec.  Dig.  §  10.*) 


On  Rehearing. 

5.  AiacCS  CUBLS  (8  3*)— REBEABINO— RlOET 

to. 

An  amicos  curiiejias  no  standing  in  contt 
to  apply  for  a  rehearing. 

[Ed.  Note. — For  other  cases,  see  Amicus  Cn- 
riffi.  Cent.  Dig.  8  5 ;   Dec.  Dig.  8  3.*J 

6.  Appeal  and  E^bob  (8  831*)— Reheabino— 
Right  to  Gbant— Expiration  of  Time. 

Conceding  that  the  Supreme  Court  can  ex 
proprio  motu  grant  a  rehearing,  it  cannot  be 
exercised  after  the  legal  delays  for  a  rehearing 
have  expired. 

[EM.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  8  3212 ;   Dec.  Dig.  {  831.*] 

(Syllabus  by  the  Court.) 

Appeal  from  the  Twenty-Ninth  Judicial 
District  Court  Parish  of  St  Bernard;  Ne- 
mours Henry  Nunee,  Judge. 

Specific  performance  by  the  Board  of  Com- 
misslouers  for  the  Bayou  Terre  aux  Boeuf 
Drainage  District  against  Earl  R.  Baker. 
Judgment  for  plalntlfT,  and  defendant  ap- 
peals.   Reversed,  and  suit  dismissed. 

Fernando  Estoplnal,  for  appellant  Henry 
L.  Favrot  and  Nemours  Henry  Nunez,  for 
appellee.  William  Milton  Murphy,  McCoy, 
Moss  &  Knox,  and  William  Champion  Car- 
xuth,  amid  curite. 

Statement  of  the  (Tase. 

MONROE,  J.  Plaintiff  sues  to  enforce 
specific  compliance  with  a  contract  whereby 
defendant  agreed  to  buy  at  par  180  of  Its 
bonds,  of  1500  each.  Defendant  admits  that 
he  agreed  to  buy  valid  bonds  issued  by  plain- 
tiff, to  the  number  and  at  the  price  stated  In 
the  petition,  and  expresses  bis  willingness  to 
accept  and  pay  for  such  bonds,  but  he  alleges 
that  the  bonds  which  have  been  tendered  to 
him,  though  of  the  denomination  and  at  the 
price  agreed  on,  are  not  valid  bonds,  for  the 
reasons : 

1.  That  the  special  election  purporting  to 
have  approved  of  the  organization  of  the 
board  of  commissioners  of  the  Bayou  Terre 
aux  Bocuf  drainage  district  and  to  have  au- 
thorized the  issuance  of  the  bonds  in  ques- 
tion and  the  levy  and  collection  of  a  tax  and 
of  forced  contributions  for  their  payment 
was  held  by  the  order  and  under  the  direc- 
tion of  the  police  Jury,  whereas,  under  arti- 
cle 281  of  the  Onstltutlon,  and  Act  No.  145, 
p.  248,  of  1902.  and  Act  No.  159,  p.  293.  of 
1902,  as  amended  by  Act  No.  135,  p.  225.  of 
1906,  the  authority  to  order  and  direct  such 
election  Is  vested  in  the  board  of  drainage 
commissioners. 

2.  That  the  amount  of  bonds  Issued  ex- 
ceeds one-tenth  of  the  assessed  valuation  of 
the  property  of  the  drainage  district  In  vio- 
lation of  article  281  of  the  Constitution. 

Opinion. 

1.  In  the  matter  of  Mayor  and  Board  ▼. 
New  Iberia  Drainage  District  106  La.  651, 
31   South.  305,  this  court  was  called  on  to 
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determine  whether  the  power  to  order  and 
direct  elections  such  as  that  here  In  ques- 
tion was  vested  In  the  police  Juries  or  the 
boards  of  drainage  commissioners,  and,  con- 
struing the  legislation  on  the  subject  up  to 
and  inclusive  of  the  year  1900,  held  that 
the  controlling  law  was  Act  No.  114,  p.  178, 
of  1900,  which  was  then  the  latest  enact- 
ment, and  Which  confers  such  power  on  the 
police  juries  In  specific  terms. 

In  June  of  this  year  the  case  of  Esteves 
T.  Board  of  Commissioners,  etc.,  121  La.  991, 
46  South.  902  (in  which  the  present  plaintiff 
was  defendant),  was  decided,  the  court  hold- 
iog  that  a  special  election  held  under  article 
281,  by  order  and  under  the  direction  of  the 
plaintllf,  was  Ulegal,  and  that  the  power  to 
order  and  direct  such  election  is  vested  in 
the  police  jury,  afl^rming,  In  that  respect, 
the  decision  in  Mayor  and  Board  v.  New 
Iberia  Drainage  District,  above  referred  to. 
Counsel  for  defendant,  however,  say  that 
the  acts  of  1902  and  1906,  set  up  in  the  an- 
swer, were  not  In  existence  when  the  first 
case  was  decided,  and  were  not  sufficiently 
considered  In  the  last  case,  and  that  those 
acts,  in  effect,  repeal  Act  No.  114  of  1900. 
Counsel  also  Invokes  "the  ^Irit"  of  article 
281  of  the  Constitution,  as  sustaining  the 
proposition  that  the  power  to  order  and  di- 
rect special  elections,  to  be  held  under  Its 
authority,  is  vested  in  the  boards  of  drain- 
age commissioners. 

The  proposition  last  stated  was  carefully 
considered  ta  the  case  of  Mayor  end  Board 
T.  New  Iberia  Drainage  District  and  the 
conclusion  was  reached  that,  whilst  It  may 
be  conceded  that  the  drainage  district  is  to 
have  an  autonomy  of  its  own,  and  is  to  ex- 
ercise such  powers  as  may  be  specifically 
granted  to  it,  the  determination  of  the  ques- 
tion, by  whom  shall  the  power  to  order  and 
direct  the  special  elections  contemplated  by 
article  281  of  the  Constitution  be  exercised, 
la  left  by  that  article  to  the  discretion  of  the 
Legislature. 

It  is  true  that  the  article  In  question  has 
been  amended,  first,  in  1906,  pursuant  to 
Act  No.  122,  p.  207,  of  that  year,  and  again 
in  November  of  1908,  by  the  adoption  of  the 
amendment  proposed  by  Act  No.  300,  p.  450, 
of  the  session  of  1908.  But  neither  of  the 
amendments  denies  to  the  General  Assembly 
the  authority  which  otherwise  it  possesses 
of  determining  in  whom  the  power  to  order 
and  to  direct  the  details  of  the  elections 
contemplated  by  article  281  shall  be  vested. 
As  to  that  queation.  therefore,  the  matter 
stands  as  it  did  when  the  opinion  in  the  New 
Iberia  Drainage  District  Case  was  handed 
down,  and  we  adhere  to  the  view  expressed 
In  that  opinion. 

Inquiring,  now,  whether  there  is  anything 
in  the  statutory  law  enacted  In  1902  or  1906 
which  takes  from  the  police  juries  the  pow- 
er, with  respect  to  the  ordering  and  direct- 
ing of  the  elections  in  question,  which  was 
vested  In  them  by  Act  No.  114  of  1900,  we 


find  as  follows:  Act  No.  145  of  1902  pur- 
ports to  be  an  amendment  of  Act  No.  5,  p. 
7,  of  the  Extra  Session  of  1899,  the  first 
section  of  which  last-mentioned  act  pro- 
vides that: 

"Municipal  corporations,  parishes  and  drain- 
age districts,  •  •  •  when  so  petitioned 
•  •  *,  may  submit  to  a  vote  •  •  •  prop- 
ositions to  incur  debt,"  etc. 

But,  whatever  force  there  might  at  any 
time  have  been  In  the  suggestion  that  the 
right  to  submit  the  "propositions"  In  ques- 
tion to  a  vote  carries  with  it  the  authority 
to  order  and  direct  the  conduct  of  the  elec- 
tion at  which  such  vote  is  to  foe  taken,  the 
matter  was  set  at  rest  by  Act  No.  114  of 
1900,  which,  as  we  have  found,  specifically 
and  In  unmistakable  terms  conferred  that 
authority  on  the  municipal  corporations  and 
the  police  juries,  and  this  court,  prior  to  the 
passage  of  Act  No.  145  of  1902,  had  rec- 
ognized the  police  Jury  as  the  "governing 
body"  of  the  parish  In  which  the  drainage 
district  may  be  organized.  Bearing  those 
facts  In  mind,  It  will  be  found  that  Act  No. 
145  of  1002,  purporting,  as  we  have  said,  to 
amend  the  act  of  1899,  does  not  refer  to  the 
act  of  1900,  and  Its  first  section  (being  an 
amendment  and  re-enactment  of  the  first 
section  of  Act  No.  5  of  1899)  provides  that: 

"Municipal  corporations,  parishes  and  drain- 
age districts  •  •  •  when,  in  the  opinion  of 
the  governing  body  of  such  municipal  corpora- 
tion, parish,  or  drainage  district,  such  action  is 
necessary,  or,  when  petitioned  •  •  ♦  may 
submit  to  the  vote  *  •  *  propositions  to  in- 
cur debt,"  etc. 

which  appears  to  be  a  recognition  of  the 
construction  which  this  court  had  placed 
upon  the  then  existing  law.  Apart  from 
that,  and  dealing  with  the  matter  as  though 
the  act  of  1900  bad  not  been  passed.  It  can 
hardly  be  denied  that.  In  the  ordinary  accepta- 
tion of  the  term,  for  the  administration  of 
civil  and  criminal  Justice,  and  for  the  exer- 
cise of  political  and  governmental  power 
in  general,  the  police  Jury  is,  and  the  board 
of  drainage  commissioners  is  not,  the  "gov- 
erning body"  of  the  parish,  and  that  its  ju- 
risdiction, as  such,  extends  to  all  parts  of 
the  parish  save  to  such  municipalities  in 
the  parish  es  may  he  subject  by  law  to  other 
control,  and  save  such  specific  control  as 
may  be  vested  by  law  In  other  ^tate  agen- 
cies. Elsewhere,  the  act  under  consideration 
uses  the  expression,  "authorities  ordering 
the  election,"  but  we  find  in  it  nothing  that 
we  can  construe  as  oi^eratlng  a  repeal  of  the 
plain  provisions  of  Act  No.  114  of  1900,  con- 
ferring the  power  here  In  question  on  the 
police  Juries. 

Act  No.  159  of  1902  purports  to  be  an 
amendment  of  Act  No.  12,  p.  12,  of  1900 
(which  latter  act  was  held.  In  the  New  Iberia 
Drainage  Case,  to  have  been  repealed  by  Act 
No.  114  pf  1900,  In  so  far  as  the  two  were  In 
conflict). 

It  authorizes  the  police  Juries  to  divide 
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ber  and  amonnt,  of  the  property  tax  payers, 
qualified  to  vote  under  the  laws  of  this  state  at 
elections  held  in  drainage  districts  organized 
under  existing  laws,  are  hereby  ratified  and  con- 
firmed, and  their  ralidity  shall  not  be  ques- 
tioned." 

It  Is  sufficient  to  say  that  the  proTlslon 
thus  quoted  (which  is  a  mere  re-enactment  of 
a  provision  already  in  the  Constitution)  pur- 
ports to  validate  only  those  contrlhutlons 
and  taxes  "which  have  been  authorized  by 
a  vote  of  a  majority,  in  number  and  amount, 
of  the  property  tax  payers  qualified  to  vote" 
etc.,  and  that  In  this  case  we  know  that  a 
majority  In  amount  of  the  taxpayers  did  not 
participate  in  the  election,  and  the  indica- 
tions are  that  a  majority  in  number  did  not 
so  participate.  The  case  being  with  defend- 
ant, it  is  ordered,  adjudged,  and  decreed  that 
the  Judgment  appealed  from  be  annulled, 
avoided,  and  reversed,  and  that  there  now  be 
Judgment  rejecting  the  demand  of  the  plain- 
tiff, and  dismissing  this  suit  at  Its  cost  In 
both  courts. 

On  Rehearing. 

NICHOLLS,  J.  On  the  day  fixed  for  this 
rehearing,  opposition  was  made  to  the  re- 
opening of  the  case  on  the  ground  that  at 
the  date  It  was  granted  the  original  -decree 
had  become  final  and  the  appeal  had  passed 
out  of  the  Jurisdiction  of  the  Supreme  Court; 
that  that  decree  had  been  acquiesced  In  by 
both  the  plaintiff  and  the  defendant;  and 
that  the  rehearing  was  granted  at  the  in- 
stance of  an  amicus  curiae  who  had  no  ca- 
pacity to  apply  for  It. 

The  original  decree  was  rendered  on  the 
30th  of  November,  1908,  the  application  for 
a  rehearing  made  on  December  10,  190S,  and 
the  rehearing  granted  on  January  18,  1900. 
The  decree  was  at  that  time,  under  Act  No. 
223,  p.  341,  of  1908,  final.  The  order  of  this 
court  of  the  18th  of  January,  1909,  was 
therefore  Improvidently  granted.  It  is  sug- 
gested that,  although  an  amicus  curiae  has 
no  standing  to  apply  for  a  rehearing  (Life 
Association  of  America  v.  Hall,  33  La.  Ann. 
57),  yet  the  court  had  itself  had  authority,  ex 
proprlo  motu,  to  order  a  rehearing.  Assum- 
ing that  such  an  authority  existed  In  the 
court,  that  authority,  to  be  legal,  would  nec- 
essarily have  to  be  exercised  before  the  orig- 
inal decree  had  become  final.  We  have  no 
alternative  but  to  set  aside  the  order  of  the 
18th  of  January,  1909. 

For  the  reasons  herein  assigned,  it  is  or- 
dered, adjudged,  and  decreed  that  the  order 
of  this  court  of  the  18th  of  January,  1909, 
granting  a  rehearing  herein,  be  and  the 
same  Is  hereby  set  aside  as  having  been  im- 
lirovldently  granted,  and  that  the  original 
decree  herein  rendered  be,  and  it  Is  hereby, 
reinstated  and  made  the  Judgment  of  this 
court. 


BIRMINGHAM   WATESIWORKS  CO.  T. 
STATE. 

(Supreme  Court  of  Alabama.     Feb.  4,  1909.) 

1.  DlSTBIOP  AND  Pbosbcdtiho  Attobnets  (I 
6*)  —  Solicitor's  Fees  — "Not  Othebwisi 
Provided  Fob." 

Code  1896,  f  4561,  provides  for  a  solicit- 
or's fee  of  $.V)  for  securing  the  conviction  of 
any  corporation  for  violating  any  law  of  tlie 
state,  and  another  section  authorizes  a  fee  of 
$7.50  for  each  conviction  of  a  misdemeanor  not 
otherwise  provided  for.  Held  that,  since  sec- 
tion 5388  makes  the  willful  obstmction  of  a 
public  road  a  misdemeanor,  but  affixes  no  pen- 
alty, the  offense  is  one  "not  otherwise  provided 
for,  for  which  the  solicitor's  fee  is  but  $7.50. 
[Ed.  Note. — For  other  cases,  see  District  and 
Prosecuting  Attorneys,  Cent  Dig.  {{  18-20; 
Dec  Dig.  i  5.*] 

2.  OONSTITUTTONAL  liAW  (§  250*)— BQUAUII— 

Classification. 

While  the  state  may  dassify  offenses  ac- 
cording to  their  nature  and  affix  penalties  ac- 
cording to  its  discretion,  such  classification,  in 
order  to  save  the  act  from  violating  the  equality 
clause  of  the  Constitntion,  must  rest  on  some 
reasonable  difference  in  relation  to  which  the 
classification  is  proposed. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  {{  711,  712;  Dec  Dig.  { 
250.»] 

3.  CoifSTiTunoNAL  Law  (|  250*)— BqUAUTt— 

Pew  AT.TI  E8 

Code  18!)C,  f  4561,  declaring  that  a  solicit- 
or's fee  of  $."»0  shall  be  taxed  for  securing  the 
conviction  of  any  corporation  for  violating  any 
law  of  the  state,  and  providin|[^  in  another  sec- 
tion that  a  solicitor's  fee  of  $7.o0  shall  be  taxed 
for  each  conviction  of  a  misdemeanor  not  other- 
wise provided  for,  is  invalid  as  an  unjust  dis- 
crimination against  corirarations,  except  as  to 
offenses  peculiar  to  them. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  H  711,  712;  Dec  Dig.  i 
250.»] 

Appeal  from  Shelby  County  (yourt;  A.  P. 
Longshore,  Judge. 

The  Birmingham  Waterworks  Company 
was  convicted  of  the  misdemeanor  of  ob- 
structing a  public  road,  and  from  an  order 
overruling  its  motion  to  relax  costs  It  ap- 
I)eal8.    Reversed  and  remanded. 

London  8c  Fitts,  for  appellant  Alexander 
M.  Garber,  Atty.  Gen.,  for  the  State. 

SIMPSON,  J.  The  appellant  was  convict- 
ed of  the  misdemeanor  of  obstructing  a  pub- 
lic road.  The  appeal  Is  from  the  decision 
of  the  court  overruling  a  motion  to  retax  tlie 
costs. 

The  costs  against  the  corporation  were 
taxed  at  $50,  under  section  4561  of  the  Code 
of  1896,  which  provided  for  a  solicitor's  fee 
of  $50  "for  securing  the  conviction  of  any 
corporation  for  violating  any  law  of  the 
state."  Another  clause  of  the  same  section 
provided  for  a  solicitor's  fee  of  $750  ''for 
each  conviction  of  a  misdemeanor,  not  other- 
wise provided  for,"  and  appellant  Insists  that 
said  section  4561  Is  unconstitutional,  in  that 
it  places  a  heavier  penalty  on  corporations 
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than  on  Indlvldaals  convicted  of  a  misde- 
meanor. 

Section  5388  of  the  Code  of  1896  made  the 
wlllfol  obstmctlon  of  a  pabllc  road  a  mis- 
demeanor, bat  aflSxed  no  penalty;  and  as 
this  oCTense  is  "not  otherwise  provided  for," 
the  solicitor's  fee  Is  only  $7.50.  The  solicit- 
or^ fee  which  Is  taxed  against  a  defendant 
is  a  part  of  the  penalty  which  he  pays.  Cor- 
porations are  persons,  within  the  meaning 
of  the  ConstitatioD.  Santa  Clara  Co.  y.  So. 
Paa  R.  R.,  118  n.  S.  394,  6  Sap.  Ct  1132, 
30  L.  Ed.  118 ;  Mo.  Pac.  Ry.  y.  Mackey,  127 
n.  S.  205,  8  Sup.  Ct  1161,  32  L.  Ed.  107; 
Onlf,  etc.,  Ry.  y.  Ellis.  166  U.  S.  160,  164, 
17  Sap.  Ct  256,  41  L.  Ed.  666. 

It  needs  no  argument  to  show  that,  if  a 
greater  penalty  is  Inflicted  upon  one  person 
than  upon  another  for  the  commission  of  the 
same  offense,  such  person  so  discriminated 
against  Is  denied  that  equal  protection  of 
the  laws,  which  Is  the  spirit  of  our  Consti- 
tutions, state  and  federal,  and  which  has 
been  specially  formulated  in  the  fourteenth 
amendment  to  the  Constitution  of  the  Unit- 
ed States.  It  Is  true  that  the  state  may 
classify  offenses  according  to  their  nature, 
and  affix  penalties  according  to  Its  discretion ; 
bat  the  Supreme  Court  of  the  United  States 
has  said  that  "classification  cannot  be  made 
arbitrarily,"  but  must  "rest  upon  some  dif- 
ference which  bears  a  reasonable  and  ^ust 
relation  to  the  act  In  respect  to  which  the 
dassiflcation  is  proposed,  and  can  never  be 
nude  arbitrarily,  and  without  a  just  basis." 
Gulf,  etc.,  Ry.  y.  Bills,  165  U.  S.  150,  155,  17 
Sap.  Ct  255,  257,  41  L.  Ed.  666. 

Our  own  court  has  held  that  a  statute  which 
authorized  the  taxing  of  an  attorney's  fee 
against  railroads  In  stock  claim  cases  was 
onconstitutlonal ;  the  court  saying:  "A  law 
which  would  require  an  farmers  who  raise 
cotton  to  i>ay  such  a  fee,  in  cases  where  cot- 
ton was  the  subject-matter  of  litigation  and 
the  owners  of  this  staple  were  parties  to  the 
suit  would  be  so  discriminating  in  its  na- 
ture as  to  appear  manifestly  unconstitution- 
al; and  one  which  should  confine  the  tax 
alone  to  physicians,  or  merchants,  or  minis- 
ters of  the  gospel,  would  be  glaring  in  its 
obnoxious  repugnancy  to  these  cardinal  prin- 
ciples of  free  government  which  are  found 
Incorporated,  perhaps.  In  the  Bill  of  Rights 
of  every  state  Constitution  of  the  various 
commonwealths  of  the  American  govern- 
ment" S.  &  N.  Ala.  R.  R.  V.  Morris,  65  Ala. 
193,  200.  Again,  an  act  which  gave  to  the 
parent  a  right  of  action  against  "an  Incor- 
porated company  or  private  association  of 
persons"  for  the  death  of  a  minor  child  was 
held  nnconstitatlonal,  as  discriminating  be- 
tween said  corporations  or  associations  and 
Individuals ;  the  court  (referring  to  the  four- 
teentli  amendment  to  the  Constitution  of  the 
United  States  and  to  certain  sections  in  our 
own  Constitution)  saying :  "The  sum  of  these 


provisions  Is  that  no  burden  can  be  Imposed 
on  one  class  of  persons,  natural  or  artificial, 
which  Is  not,  In  like  conditions,  imposed  on 
aU  other  classes."  Smith  y.  L.  &  N.  R.  R., 
75  Ala.  449,  451.  It  was  also  held  that  an 
act  which  Inflicted  a  penalty  upon  an  Individ- 
ual banker  for  discounting  paper  at  a  usu- 
rious rate  of  Interest,  and  did  not  Inflict  the 
same  penalty  on  a  corix)ratlon  for  the  same 
offense,  was  unconstitutional.  Carter  Bros. 
&  Co.  V.  Coleman  et  al.,  84  Ala.  256,  259,  4 
South.  151. 

It  is  suggested  by  the  Attorney  General 
that  this  classification  is  Justifiable,  because 
a  corporation  cannot  be  confined  in  prison  or 
sentenced  to  hard  labor  for  the  county.  We 
do  not  think  this  Is  sufficient  reason  for  the 
discrimination.  The  act  requires  the  $50 
to  be  taxed  In  all  cases,  however  trivial,  and, 
besides.  If  It  should  be  desired  to  imprison 
any  one  (which  Is  seldom  the  case  in  this 
class  of  cases),  the  officer  or  agent  who 
places  the  obstruction  Is  liable  to  prosecu- 
tlcm.  To  construe  the  act  as  applicable  to 
all  cases  in  which  a  corporation  is  convicted 
would  render  It  unconstitutional.  Hence,  we 
hold  that  it  Is  applicable  only  to  the  class 
of  offenses  peculiar  to  corxmratlons. 

The  Judgment  of  the  court  is  reversed,  and 
the  cause  remanded. 

Reversed  and  remanded. 

TYSON,  O.  J.,  and  DENSON  and  MAY- 
FIELD,  JJ.,  concur. 


(160  Ala.  2S3) 
ANNISTON  CITY  LAND  CO.  v.  STATE. 

(Supreme  Court  of  Alabama.     Feb.  18,  1909.) 

1.  CONSTTTU'TIONAL  LaW   (J  33*)  —  SELF-EX- 

EctrriNo  Pbovisions. 

Const.  1901,  {  91,  exempting  from  taxation 
lots  in  incorporated  cities  and  towns,  etc.,  when 
"used"  exclusively  for  religious  worship,  for 
schools,  and  for  purely  charitable  purposes,  is 
self-executing. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  {  34;   Dec  Dig.  {  33.*] 

2.  Taxation  (J  242*)  —  EhcEiiprxoNs— School 
Propebty.   . 

Under  Const.  1001,  S  91,  exempting  from 
taxation  lots  in  incorporated  cities  used  exclu- 
sively for  schools,  a  tract  of  land,  with  buildings 
thereon,  located  in  the  city  and  used  as  a  board- 
ing school  for  young  ladies,  was  exempt. 

[Ed.   Note. — For   other   cases,   see   Taxation, 
Cent  Dig.  H  394^^03 ;    Dec.  Dig.  {  242.*] 

3.  Taxation  (8   197*)— Exemptions— Consti- 
TUTiONAL  Pbovisions— Statutes. 

Const.  1901.  8  91,  exempts  from  taxation 
certain  lots  in  incorporated  cities  and  towns, 
when  nsed  exclusively  for  school  nurposes ;  and 
Code  1907,  8  2061,  declares  that  such  property 
shall  be  exempt  when  it  is  "owned  and  used, 
by  the  person  to  whom  it  is  assessed,  exclusive- 
ly for  schools."  Held,  that  since,  under  the 
constitutional  provision,  the  exemption  depend- 
ed entirel.v  on  the  use  to  which  the  property 
was  devoted,  section  2061  was  ineffective,  in 
so  far  as  it  related  to  real  property  and  at- 
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tempted  to  add  the  ownership  of  the  property 
to  the  conditions  of  exemption. 

[Ed.    Note.— For  other  cases,   see  Taxation, 
Dec.  Dig.  S  197.*] 
4.  Taxation    (J   197*)— Exemption— PEBSorr- 

AL  Property. 

Since  the  Constitution  makes  no  provision 
for  the  exemption  of  personal  property  used  for 
school  purposes  from  taxation,  Code  1907,  i 
2061,  declaring  that  such  property  shall  be  ex- 
empt only  when  "owned  and  used  for  school 
purposes  by  the  person  to  whom  it  is  assessed," 
IS  valid. 

[Ed.  Note.— ■'='"'•  other  cases,  see  Taxation, 
Dec.  Dig.  §  107.»] 

Appeal  from  Circuit  Court,  Calhoun  Co<in- 
ty;   John  Pelhara,  Judge. 

Proceedings  for  the  assessment  of  back 
taxes  against  certain  laud  belonging  to  the 
Anniston  City  Land  Company.  From  a  judg- 
ment subjecting  the  land  to  taxation,  the 
land  company  appeals.  Reversed  and  re- 
manded. 

Blackwell  &  Agee,  for  appellant.  Alexan- 
der M.  Garber,  Atty.  Gen.,  Thomas  W.  Mar- 
tin, Asst.  Atty.  Gen.,  and  W.  V.  Acker,  for 
the  State. 

DENSON,  J.  On  October  4,  1906,  the  com- 
missioners' court  of  Calhoun  county  fixed 
the  value  of  certain  property  of  the  Anniston 
City  Land  Company  for  taxation  as  follows: 
Block  145,  known  as  the  "Anniston  Inn 
Block,"  with  buildings  thereon,  at  ?25.000, 
for  each  of  the  years  1903  to  1906,  inclusive. 
Furniture  at  |1,000.  for  each  of  the  years 
1903  to  1906,  inclusive.  Lot  14,  In  block  22, 
with  the  building  thereon,  known  as  the  "Six- 
teenth Street  School,"  at  $7.50,  for  each  of 
the  years  1002  to  1906,  inclusive.  I<>om  this 
assessment  and  valuation  the  land  company 
appealed  to  the  circuit  court  (Code  1896,  f 
3979 ;  Code  1907,  {  2148),  and  from  the  judg- 
ment in  that  court  rendered  against  it  this 
appeal  has  been  taken. 

It  was  agreed  in  the  circuit  court  that  the 
values  of  the  property  were,  for  the  periods 
embraced  in  the  assessment,  as  stated  above. 
It  was  also  agreed  that  the  a8.sessment  of 
said  property  as  an  escape  rind  for  the  year 
1906  was  In  due  form,  and  that  the  only 
questions  involved  on  the  appeal  in  the  cir- 
cuit court  were:  First,  whether  said  prop- 
erty, or  any  part  thereof,  was  exempt  from 
taxation;  second,  If  the  property  was  not 
exempt,  had  the  taxes  boon  paid  for  all,  or 
certain  of  said  years?  The  evidence  in  the 
circuit  court  showed  that  block  14.5,  for  each 
of  said  years  1903  to  1906,  Inclusive,  had  been 
assessed  as  follows:  "Block  145,  that  part 
not  exempt,  $1,000."  It  was  also  shown  that 
lot  14,  In  block  22,  had  been  listed  for  the 
years  1901  to  1906,  inclusive,  as  follows: 
'•Block  22.  lot  14,  exempt." 

The  appellant  was  the  owner  of  all  of 
said  property  during  snid  years,  and  Is  yet 
the  owner  thereof.  The  testimony  showed 
that  for  each  of  the  years  1901  to  1906,  In- 


clusive, block  145  and  the  building  thereon, 
known  as  the  "Anniston  Inn,"  in  the  city  of 
Anniston,  had  t>een  leased  by  the  appellant  to 
Dr.  Owens  and  others  for  school  purposes; 
that  therein  was  conducted  a  l>oarding  school 
for  young  ladies,  which  use  had  obtained 
during  each  of  said  years,  and  that  in  con- 
junction with  the  boarding  school  there  was 
a  day  school;  that  such  school  was  known 
as  "Anniston  College  for  Young  Ladies,"  and 
was  open  from  the  early  fall  until  late  in  the 
spring,  as  was  usual  and  customary  with 
schools  in  that  section  of  the  country.  It 
was  also  shown  that  said  property  was  not 
used  for  any  other  than  school  purposes; 
that  the  inn  itself  covered  one  acre  of  land, 
and  that  the  whole  block  upon  which  It  was 
located  contained  four  acres ;  tliat  the  build- 
ing on  lot  14,  block  22,  was  built  about  15 
years  ago,  was  adapted  to  school  purposes, 
had  never  been  used  for  any  other  purpose, 
occupied  land  In  area  less  than  one  acre,  and, 
during  the  years  1901  to  1906,  Inclusive,  bad 
been  leased  by  the  appellant  to  the  city  of 
Anniston  for  a  public  school  tnilldlng.  The 
testimony  also  showed  that  said  leases  were 
for  a  substantial  money  consideration  and 
that  the  appellant  had  no  interest  In  the 
schools. 

AVas  the  property  subject  to  taxation,  or, 
to  put  it  diflferently,  was  the  property,  or  any 
part  thereof,  on  account  of  the  use  to  which 
It  was  put  by  the  lessees,  exempt  from  tax- 
ation? The  "universal  rule  of  construction 
Is  that  exemptions  from  taxation,  whether 
statutory  or  constitutional,  are  to  lie  strict- 
ly construed,  against  the  exemption  and 
in  favor  of  the  right  to  tax,  and  that  no 
person  or  property  is  to  be  exempted  un- 
less the  intention  to  exempt  such  person  or 
property  clearly  appears  in  some  statute  or 
constitutional  provision.  The  relinquishment 
or  curtailment  of  the  power  of  taxation  Is 
never  presumed."  Gray.  Lim.  of  Taxing 
Power,  p.  655,  §  1321,  and  cases  cited  in  note 
S3  to  the  text,  among  them  being  that  of 
Stein  v.  Mobile,  17  Ala.  234,  239.  In  the 
case  last  cited  this  court,  through  Dargan 
C.  J.,  gave  expression  to  the  rule  in  this  lan- 
guage: "The  right  of  taxation  is  essential 
to  the  existence  of  all  governments,  •  •  • 
and  It  Is  never  to  be  presumed  that  this  right 
Is  abandoned  or  surrendered  unless  it  clearlj 
appears  that  such  was  the  intention."  1 
Cooley  on  Taxation  (3d  Ed.)  p.  356,  and  cases 
cited  in  note  2  to  the  text.  "Most  exemptions 
from  taxation  belong  to  classes  which  It  has 
been  the  policy  of  the  various  states  to  ex- 
empt from  the  beginning.  These  customary 
exemptions  all  have  some  well-understood 
basis.  It  has  l)een  the  policy  of  the  coun- 
try to  encourage  education  in  all  its  aspects, 
and  property  used  for  educational  purposes 
Is  generally,  within  certain  limitations,  ex- 
empt." Gray,  Lim.  of  Taxing  Power,  §{  1324, 
1325. 
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Exemption  Is  here  claimed  by  the  owner  of 
the  property  under  section  91  of  the  Constitu- 
tion of  1901,  which  is  a  rescript  of  section  52, 
art  4.  of  the  Constitution  of  1875  with  the  last 
clause  thereof  eliminated.  Section  91  is  self- 
executing,  and  proprlo  vigore  exempts  from 
taxation  lots  in  incorporated  cities  or  towns, 
or  within  oiie  mile  of  any  city  or  town,  to  the 
extent  of  one  acre,  with  the  buildings  there- 
on, "when  the  same  are  used  exclusively  for 
religious  worship,  for  schools,  or  for  pur- 
IKises  purely  charitable."  The  precise  ques- 
tion here  to  be  determined  has  never  been 
adjudicated  by  this  court;  but  fortunately 
the  path  before  us  is  not  an  entirely  untrav- 
eled  one  in  other  ^risdlctlons.  The  Consti- 
tution of  the  state  of  Kansas  contains  a  pro- 
vision In  this  language:  "All  property  used 
exclusively  for  state,  •  •  •  literary,  edu- 
cational, sclentlflc,  religious,  benevolent,  and 
charitable  purposes  •  ♦  •  shall  be  exempt 
from  taxation."  The  court  of  last  resort  In 
that  state,  construing  the  provision  and 
s|)ealcing  through  Brewer,  J.,  said:  "To  bring 
this  property  within  the  terms  of  the  section 
quoted,  it  must  be  used  exclusively  for  liter- 
ary and  educational  purposes.  This  involves 
three  things:  First,  that  the  property  is 
used :  second,  that  it  is  used  for  educational 
purposes :  and,  third,  that  it  Is  used  for  no 
other  purpose.  •  •  •  Nor  is  ownership 
evidence  of  use.  •  •  •  This  Is  too  plain 
to  need  either  argument  or  Illustration.  If 
the  framers  of  the  Constitution  had  intended 
to  exempt  all  property  belonging  to  literary 
and  charitable  Institutions  from  taxation, 
the  language  employed  would  have  been  very 
different"  Washburn  College  v.  Shawnee 
County,  8  Kan.  344.  Again,  In  the  case  of  St 
Mary's  College  v.  Crowl,  10  Kan.  442,  the 
same  provision  of  the  Kansas  Constitution 
was  before  the  Supreme  Court  of  that  state 
for  construction ;  and  the  court  used  this 
significant  language:  "It  is  solely  the  use 
of  the  property  which  determines  whether 
the  property  Is  exempt  or  not.  Washburn 
College  V.  Shawnee  County,  8  Kan.  344.  It 
makes  no  difference  who  owns  the  property, 
nor  who  uses  It  Property  used  exclusively 
for  educational  purposes  Is  exempt  whoever 
may  own  it,  or  whoever  may  use  it" 

It  is  true  that  the  facta  of  these  two  cases, 
resi)ectively,  show  that  the  title  to  the  prop- 
<Tty  was  in  the  party  claiming  the  exemp- 
tion ;  but  this,  we  think,  does  not  necessarily 
weaken  the  cases  as  authority  in  the  case  at 
bar.  for  the  reason  that  the  court,  in  l)oth, 
brought  pointedly  into  view  the  principle 
that  "exclusive  use,"  Irrespective  of  owner- 
ship, was  the  test  of  the  right  of  exemption. 
We  do  not  stand  alone  in  this  construction 
of  these  decisions.  In  the  case  of  Scott  v. 
Sficiety  of  Russian  Israelites,  59  Neb.  571,  81 
X.  W.  C,'24.  the  Supreme  Court  of  Nebraska 
took  the  same  view  of  them.  There  the  prop- 
erty claimed  as  exempt  was  owned  by  one 
Bowman,  who  had  leased  It  to  the  society  for 
a  money  consideration,  and  upon  the  further 


consideration  that  the  society  would  pay  the 
taxes  during  the  lease  term.  The  property 
was  used  exclusively  for  religious  purposes. 
The  statute  under  which  the  exemption  was 
claimed  was  In  this  language:  "The  follow- 
ing property  shall  be  exempt  from  taxation  In 
this  state:  First  the  property  of  the  state, 
counties,  and  municipal  corporations,  both 
real  and  personal ;  second,  such  other  prop- 
erty as  may  be  used  exclusively  for  agricul- 
tural and  horticultural  societies,  for  school, 
religious,  cemetery,  and  charitable  purposes." 
Construing  the  statute,  the  court  said:  "The 
language  of  the  provisions  quoted  Is  plain. 
There  is  exempt  from  taxation  all  property 
used  exclusively  for  religious  purposes.  It  Is 
the  exclusive  use  for  the  purpose  named 
which  determines  whether  thfe  property  Is 
subject  to  the  burden  of  taxation  or  not" 
The  cases  from  the  Kansas  court,  above  refer- 
red to,  are  cited,  among  others.  In  support  of 
the  holding.  The  court  further  said:  "To 
hold  that  a  religious  society  must  be  the  ab- 
solute owner  of  the  property  occupied  or  used 
by  It  exclusively  for  church  purposes,  to 
create  the  exemption,  would  be  to  Inject 
words  Into  ♦  •  ♦  the  statute  which  are 
not  therein  written.  This  we  have  no  power 
to  do."  A  provision  of  the  Ohio  Constitu- 
tion, similar  to  section  91  of  our  own,  was 
construed  by  the  Supreme  Court  of  that  state 
In  this  language:  "The  exemption  of  burying 
grounds,  bouses  used  exclusively  for  public 
worship,  and  Institutions  of  purely  public 
charity  does  not  depend  on  the  ownership  of 
the  property.  The  uses  that  such  property 
subserves  constitute  the  ground  for  its  ex- 
emption."   Gerke  v.  Purcell,  25  Ohio  St  229. 

The  foregoing  cases  are  the  only  ones  we 
have  found  which  had  under  consideration 
laws  similar  tn  verbiage  to  our  own.  Upon 
the  foregoing  considerations  It  Is  manifest 
that  section  91  of  the  Constitution  makes  use 
of  the  property,  irrespective  of  ownership, 
the  test  of  the  right  of  exemption  from  taxa- 
tion, and  that,  under  the  Constitution,  In  or- 
der to  be  exempt,  it  Is  only  necessary  that  the 
property  shall  be  situate  In  a  city  or  a  town, 
shall  not  exceed  In  area  the  limitation  fixed 
by  the  Constitution,  and  that  it  shall  be  used 
directly  and  exclusively  for  schools.  The 
cases  cited  In  appellee's  brief,  when  examin- 
ed, will  be  found  to  Involve  the  construction 
of  laws  dissimilar  to  ours.  In  that  exclusive 
use  is  not  by  them  constituted  the  only 
criterion  of  exemption.  Therefore  they  are 
not  In  point. 

Section  3907  of  the  Code  of  1806,  as  amend- 
ed by  the  act  of  March  5.  1901  (Acts  1900- 
01,  p.  2.598),  being  section  20G1  of  the  present 
Code,  adds  to  the  conditions  of  exemption 
ownership  of  the  property.  In  other  words, 
according  to  the  amendment,  the  property,  to 
be  exempt,  must  be  owned  and  used  by  the 
person  to  whom  It  is  assessed  exclusively 
for  schools.  The  Constitution  being  self-ex- 
ecuting and  mandatory,  it  is  obvious  that  It 
was   beyond   legislative   competency   to   add 
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ownership  as  a  prerequisite  to  exemption 
from  taxation,  and  that  in  this  respect  the 
statute  Is  ineSective,  In  so  far  as  It  bears  up- 
on real  property,  to  accomplish  the  purpose 
of  its  enactment.  There  is  high  authority 
holding  that  the  use  of  a  school  building  in 
the  vacation  period,  in  the  summer,  as  a 
boarding  house,  Is  not  a  waiver  or  forfeiture 
of  exemption  from  taxation.  Temple  Grave 
Seminary  v.  Cramer,  98  N.  Y.  121;  St 
Mary's  Church  v.  Tripp,  14  R.  I.  307.  But 
we  need  not  conunit  ourselves  to  this  holding, 
as  we  do  not  regard  the  evidence  In  this  rec- 
ord as  showing  that  there  was  any  diversion 
of  the  use  of  the  Annlaton  Inn  from  school 
purposes  during  the  vacation  period. 

The  Constitution  maizes  no  provision  for 
the  exemption  of  personal  property  used  for 
school  purposes  from  taxation,  and  therefore 
the  added  condition  of  ownership,  under  the 
statute.  Is  valid  as  to  personal  property; 
but,  to  authorize  the  exemption  of  personal 
property,  ownership,  and  exclusive  use  must 
concur.  In  this  view,  the  exemption  of  per- 
sonal property  claimed  was  properly  adjudg- 
ed against  the  appellant. 

Upon  the  facts  as  disclosed  by  the  record, 
and  In  the  light  of  the  foregoing  discussion, 
we  reach  the  conclusion  that  the  exemptions 
should  have  been  allowed  as  to  the  realty. 

Reversed  and  remanded. 

DOWDELL,  O.  J.,  and  SIMPSON  and 
MAYFIEU),  JJ.,  concur. 


(169  Ala.  51) 

TAHTNEHIMi  v.  STATE. 
(Supreme  Court  of  Alabama.    Feb.  2,  1909.) 

Cbiminai,  liAW  (I  723»)— Argument  of  Coun- 
sel. 

Where  accused,  a  negro,  sought  to  prove 
an  alibi  by  one  white  man  and  three  negroes,  it 
was  reversible  error  for  the  solicitor,  in  argu- 
ment to  the  jury,  to  state  that  an  acquittal  on 
such  testimony  would  remove  expectation  of 
ever  convicting  another  negro,  and  that  negroes 
always  get  up  an  alibi  and  prove  it  by  jperjured 
testimony  of  their  race. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  f  1676;   Dec.  Dig.  t  723.*] 

Appeal  from  Circuit  Court,  Shelby  County; 
A.  H.  Alston,  Judge. 

Sam  TannehlU  was  convicted  of  murder 
in  the  second  degree,  and  he  appeals.  Re- 
versed and  remanded. 

F.  S.  Ferguson,  for  appellant  Alexander 
M.  Garber,  Atty.  Gen.,  and  Borden  H.  Burr, 
Sol.,  for  the  State. 

SIMPSON,  J.  The  appellant  was  convict- 
ed of  the  crime  of  murder  in  the  second  de- 
gree, and  sentenced  to  30  years  In  the  peni- 
tentiary. 

The  defendant,  who  Is  a  colored  man, 
sought  to  prove  an  alibi,  and,  to  prove  the 
same,  examined  one  white  man  and  three 


colored  men.  The  solicitor,  in  closing  his 
argument  to  the  Jury,  said:  "The  only  de- 
fense to  these  confessions  of  the  defendant, 
with  the  corroborating  facts  shown  by  Mr. 
McBrlde  and  Mr.  Martin,  Is  the  alibi  set  up 
by  a  lot  of  negro  witnesses.  Why,  gentle- 
men, If  you  acquit  this  man  on  such  an 
alibi  as  this,  you  can  never  expect  to  con- 
vict another  negro  of  crime  In  this  country. 
You  Itnow  the  negro  race — how  they  stick 
up  to  each  other  when  accused  of  crime, 
and  that  they  wUl  always  get  up  an  alibi, 
prove  it  by  perjured  testimony  of  their  own 
color,  and  get  their  accused  compaulon  clear 
if  they  can."  Counsel  for  defendant  except- 
ed to  these  remarks,  and  moved  the  court 
to  exclude  same  from  the  Jury. 

It  is  the  duty  of  the  court  to  see  that  the 
defendant  is  tried  according  to  the  law  and 
the  evidence,  free  from  any  appeal  to  preju- 
dice or  other  Improper  motive,  and  this  duty 
is  emphasized  when  a  colored  man  is  placed 
upon  trial  before  a  Jury  of  white  men. 
Courts  in  some  other  Jurisdictions  have  held, 
on  what  seems  to  be  good  reason,  that  tlie 
injury  done  by  such  remarks  cannot  even 
be  atoned  by  the  retraction  or  the  ruling  oat 
of  the  remarks;  but  at  least  It  is  error,  as 
held  by  our  own  courts,  for  such  remarks, 
stating  facts  that  are  not  in  evidence  be- 
fore the  Jury,  to  be  allowed.  Florence  (Sot- 
ton  &  Iron  Co.  V.  Field,  104  Ala.  472,  480. 
16  South.  538;  Anderson  v.  State,  104  Ala. 
84,  87,  16  South.  108;  Dollar  v.  State,  9» 
Ala.  236,  237,  13  South.  675;  Wolffe  v.  Min- 
nis.  74  Ala.  386,  389;  E.  T.,  V.  &  Ga.  B.  v. 
Bayliss,  75  Ala.  466.  470:  Sullivan  v.  SUte. 
66  Ala.  48,  50,  61;  Qulnn  v.  People,  123  m. 
333,  15  N.  E.  46. 

The  Judgment  of  the  court  is  reversed, 
and  the  cause  remanded. 

Reversed  and  remanded. 

TYSON,  O.  J.,  and  DBNSON  and  MAY- 
FIELD,  J  J.,  concur. 


(159  Ala.  444) 
GULP  YELLOW  PINE  LUMBER  CO.  t. 
CHAPMAN  &  CO. 

(Supreme  Court  of  Alabama.     Feb.  4,  1909.) 

CoBPOBATioNS  (§  382*)— Ultba  Vires  Acts — 

GUABANTT. 

Cliarter  power  of  a  lumber  corporation  to 
operate  a  commissary,  to  buy  and  sell  goods,  and 
to  purchase  for  cash  or  credit,  was  ancillary  to 
its  main  business  of  lumbering  and  milling,  and 
did  not  authorize  the  corporation  to  buy  goods 
for  another,  or  become  surety  or  guarantor  for 
another;  and  hence  the  act  of  the  eeneral  man- 
ager in  promising  to  pay  for  goods  sold  to  a 
boarding  house  keeper  was  ultra  vires,  though 
the  corporation  was  indirectly  benefited,  in  that 
the  boarding  house  afforded  its  employ^  a  place 
to  board. 

(Ed.  Note. — For  other  cases,  see  Corporations. 
Cent.  Dig.  §§  1515,  1517,  1518,  1536;   Dec.  Die. 

«  SS2.*] 
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Appeal  from  Circuit  Court,  Geneva  Coun- 
ty; H.  A.  Pearce,  Judge. 

Action  by  Chapman  &  Co.  against  the  Gulf 
yellow  Pine  Lumber  Company.  From  a 
Judgment  for  plaiutlffB,  defendant  appeals. 
Reversed  and  remanded. 

W.  O.  Mnlkey,  for  appellant  W.  R.  Chap- 
man, for  appellees. 

DOWDELL,  J.  This  suit  la  against  a  pri- 
vate corporation  organized  under  the  general 
statute.  The  complaint  Is  on  the  common 
counts.  Among  other  pleas  filed  are  those 
setting  up  the  statute  of  frauds  and  ultra 
vires.  The  evidence  without  conflict  showed 
that  the  goods,  wares,  and  merchandise,  for 
the  price  of  which  the  suit  was  brought, 
were  sold  and  delivered  to  one  Lord  to  fur- 
nish and  maintain  a  boarding  bouse  conduct- 
ed by  said  Lord,  and  in  which  the  defendant 
corporation  had  no  Interest,  and  all  of  which 
was  known  to  the  plalntlCTs  at  the  time  of 
the  sale  and  delivery  of  the  goods. 

The  defendant  corporation  under  Its  char- 
ter powers  was  at  the  time  engaged  in  the 
lumber  and  milling  business,  and  in  connec- 
tion therewith  carried  on,  under  its  charter 
powers,  a  commissary ;  but  none  of  the  goods 
80  sold  went  Into  said  commissary,  nor  in 
any  way  were  used  by  the  defendant.  The 
plaintiffs  declined  and  refused  to  sell  to  Lord 
when  he  applied  to  purchase  the  goods,  and 
not  until  one  Flowers,  the  general  manager 
of  the  defendant  corporation,  promised  the 
plaintiffs  that  the  defendant  would  pay  for 
them,  did  they  sell.  The  charter  provision 
In  reference  to  the  commissary  authorized 
the  corporation  "to  operate  and  maintain  a 
commissary  or  storehouse,  to  engage  in  the 
buying  and  sale  of  goods,  wares,  and  mer- 
chandise, and  to  purchase  for  either  cash  or 
credit,  as  it  may  deem  proper."  Manifestly 
this  power  was  Intended  as  ancillary  to  its 
main  business  of  lumbering  and  milling,  and 
In  no  sense  was  It  contemplated  as  an  au- 
thorization to  purchase  goods  for  another, 
or  to  become  surety  or  guarantor  for  an- 
other. Clearly  the  act  of  Flowers,  the  gen- 
eral manager,  in  promising  to  pay  for  the 
goods  sold  and  delivered  to  Lord  was  an 
ultra  vires  contract,  and  the  fact  that  the 
plaintilfs  would  not  have  delivered  the  goods 
to  Lord,  but  for  the  promise  of  Flowers  that 
the  defendant  would  pay  for  the  same,  and 
the  further  fact  that  the  defendant  was  in- 
directly benefited,  in  that  the  boarding  house 
run  by  Lord  afforded  the  defendant's  em- 
ployte  a  place  to  board,  cannot  alter  the 
case.  The  benefits  to  the  corporation  in  such 
a  case  are  not  such  as  would  raise  up  an  es- 
toppel as  to  liability. 

Our  conclusion  is  that  the  trial  court  erred 
in  giving  the  general  charge  for  the  plain- 
tiffs, and  in  refusing  a  like  one  to  the  de- 
fendant. Greene's  Brice's  Ultra  Vires,  p. 
2.52;  Lime  Works  v.  Dismukes,  87  Ala.  .344, 


6  South.  122,  5  L.  R.  A.  100;  Stelner  &  Lobe- 
man  V.  Stelner  Lumber  Ca,  120  Ala.  12S,  26 
South.  494. 
Reversed  and  remanded. 

SIMPSON,    ANDERSON,   and    DENSON, 
JJ.,  concur. 


McLEJMORB  T.  CITT  OF  WEST  END. 
(Supreme  Court  of  Alabama.    Feb.  2,  1909.) 

1.  Municipal  Cobpobations  (|  757*)— Streets 
—Duty  to  Repaib. 

A  city  must  keep  Its  streets  to  their  full 
width  in  reasonably  safe  repair. 

[E!d.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  t  1591;  Dec.  Dig.  { 
757.»] 

2.  Municipal  Cobpobations  (J  800*)— Tobts 
—  Defective  Stbeets  —  Injubies  —  Pboxi- 
KATE  Cause. 

If  a  city  negligently^  fails  to  repair  its 
streets,  it  Is  liable  for  injuries  caused  thereby, 
if  the  injury  would  not  have  occurred  but  for 
the  defect  and  the  person  injured  is  not  negli- 
gent, even  though  the  injury  would  probably 
not  have  happened,  except  for  an  intervening 
or  concurring  cause  for  which  neither  party  is 
responsible,  such  as  a  horse  becoming  unman- 
ageable from  fright  at  an  ol>8truction. 

[E3d.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |  1671:  Dec.  Dig.  { 
800.*] 

3.  Pleadino  (8  248*)  — Amendment  — New 
Cause  of  Action. 

The  amendment  of  a  complaint  alleging 
that  defendant  city  neelit^ently  allowed  a  wire 
fence  to  be  maintained  m  a  street  and  that 
plaintiff  was  injured  while  riding  along  the 
street  by  his  horse  becoming  unmanageable  and 
ninning  into  the  fence,  by  substituting  the  word 
"frightened"  for  the  word  "unmanageable,"  did 
not  substitute  an  entirely  new  cause  of  action, 
and  was  proper. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  W  686,  700 ;   Dec.  Dig.  {  24a*] 

Tyson,  C.  J.,  and  Dowdell  and  Simpson,  JJ., 
dissenting. 

Appeal  from  City  Court  Of  Birmingham; 
C.  W.  Ferguson,  Judge. 

Action  by  Q.  B.  McLemore  against  the  City 
of  West  End.  From  a  Judgment  for  defend- 
ant on  demurrer  to  the  complaint  plaintiff 
appeals.    Reversed  and  remanded. 

The  sixth  amendment,  alluded  to  In  the 
opinion,  is  an  amendment  to  the  third  count 
of  the  complaint  by  striking  therefrom  the 
word  "unmanageable,"  where  it  occurs  there- 
in, and  Inserting  in  lieu  thereof  the  word 
"frightened."  The  other  pleadings  and  the 
rulings  thereon  sutHciently  appear  in  the 
opinion. 

B.  M.  Allen,  for  appellant  C.  B.  Powell, 
for  api)ellee. 

DENSON,  J.  The  original  complaint  con- 
tained four  counts,  in  which  it  was  averred, 
in  varying  form,  that  the  duty  rested  upon 
the  city  of  West  End,  a  municipal  corpora- 
tion, to  keep  its  streets  In  reasonably  saf- 
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roQditlon;  that  It  had  nei,41gently  allowed  a 
■vixe  fence  to  be  maintained  In  a  street  of 
tbe  city;  and  that  the  plaintiff,  while  rld- 
''Dg  on  horseback  along  tbe  street,  was  In- 
jured, by  hlB  borse  becoming  unmanageable 
and  running  Into  the  fence,  throwing  the 
plaintiff,  breaking  his  leg,  and  otherwise  in- 
juring him.  The  general  issue  was  pleaded; 
and  after  the  introduction  of  some  of  plain- 
tiff's evidence,  which  tended  to  show  that  hla 
horse,  at  the  point  described  In  the  complaint, 
became  frightened,  and  unmanageable  by  rea- 
son of  fright,  and  by  coming  Into  contact 
with  the  fence  was  thrown,  falling  upon  the 
ground,  and  upon  or  against  plaintiff's  leg, 
breaking  it,  plaintiff  amended  his  complaint 
by  averring  that  the  horse  fell  against  the 
fence,  and  In  falling  fell  npon  the  plaintiff's 
leg,  and  further  offered  to  amend  the  third 
count  by  striking  out  the  word  "unmanage- 
able" and  inserting  In  lieu  thereof  the  word 
"frightened."  The  court,  upon  the  motion  of 
defendant,  struck  this  latter  amendment  from 
the  file  as  a  departure  from  the  original  com- 
plaint The  plaintiff  excepted  to  this  ruling, 
and  then,  with  leave  of  the  court,  amended 
the  third  count  by  adding,  after  the  word 
"unmanageable,"  where  It  occurs  in  said 
count,  the  words  "by  reason  of  fright"  The 
defendant  demurred  to  the  complaint  as 
amended,  upon  the  grounds  that  the  com- 
plaint set  up  a  new  cause  of  action,  that  the 
fence  being  out  In  the  street  was  not  the 
proximate  cause  of  the  Injuries  complained 
of,  and  that  the  complaint  failed  to  show 
any  duty  upon  the  part  of  the  defendant  In 
relation  to  the  fence.  The  demurrers  were 
sustained,  and,  the  plaintiff  declining  to 
plead  further.  Judgment  was  rendered  for  the 
defendant 

Tbe  duty  of  municipal  corporations  to  keep 
their  streets  and  sidewalks  in  a  reasonably 
safe  state  of  repair  for  public  use  is  too  well 
established  to  admit  of  further  controversy; 
and  this  duty  extends  to  the  whole  width  of 
these  public  thoroughfares.  City  Conncll  of 
Montgomery  v.  Reese,  146  Ala.  410,  40  South. 
760.  If  a  municipality  has  been  negligent  in 
the  discharge  of  such  a  duty,  and  the  person 
injured  is  not  at  fault,  it  Is  liable  (accord- 
ing to  the  weight  of  authority)  where  the 
Injury  would  not  have  occurred  but  for  the 
obstruction  or  defect  It  cannot  excuse  Its 
culpability  by  saying  that  the  injury  pos- 
sibly, or  even  probably,  would  not  have  hap- 
pened but  for  the  intervention  of  a  concur- 
ring cause,  such  as  a  borse  becoming  unman- 
ageable through  fright  for  which  neither 
party  Is  responsible.  Elliott  on  Streets,  | 
615,  and  authorities  there  cited;  Ring  v. 
City  of  Cohoes,  77  N.  Y.  88,  33  Am.  Rep.  674. 
The  rulings  upon  the  demurrers  to  the  com- 
plaint are  opposed  to  these  principles,  and 
must  work  a  reversal  of  the  Judgment  of  the 
court  below. 

The  court  erred,  also,  in  striking  the  "sixth 


amendment"  to  the  complaint     It  did  not 
create  an  entirely  new  cause  of  action,  as 
Is  assumed  by  the  motion,  and  was  clearly 
admissible. 
Reversed  and  remanded. 

ANDERSON,  McCIiELLAN,  and  MAY- 
FIELD,  JJ.,  concur.  TYSON,  O.  J.,  and 
DOWDELL  and  SIMPSON,  JJ.,  dissent 


(IM  Ala.  1*) 

SLOSS-SHEPFIBLD  STEEIi  &  IRON  CO.  T. 

CHAMBLEB. 

(Supreme   Ck>nrt   of  Alabama.     Jan.   1,   1909. 

On  Rehearing,  Feb.  18,  1909.) 

Maoteb  and  Servant  (i  256*)— Puadiko- 

Declaration— Sufficiency. 

A  complaint  that  defendant  was  opersting 
a_  coal  mine,  that  on  a  certain  day,  while  plain- 
t\S  was  in  pursuance  of  said  employment  in 
the  serrlce  and  employment  of  defendant  and 
engaged  in  and  about  said  bnsiness  of  defend- 
ant, while  riding  on  the  tram  car  of  said  de- 
fendant, the  wire  broke  and  he  was  injured,  was 
not  demurrable  as  failing  to  show  that  tbe  In- 
jur; was  received  while  plaintiff  was  perform- 
mg  duties  in  accordance  with  his  service  or  em- 
ployment, or  was  injured  while  in  performance 
of  duties  which  he  was  employed  to  do. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Dec.  Dig.  {  256.*] 

Dowdell,  C.  J.,  and  Simpson  and  Anderson, 
JJ.,  dissenting. 

Appeal  from  City  Court  of  Birmingham; 
H.  A.  Sharpe,  Judge. 

Action  by  Dan  Chamblee  against  the  Sloss- 
Sheffield  Steel  &  Iron  Company.  From  a 
judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

The  amended  complaint  was  in  the  follow- 
ing language:  "The  plaintiff  claims  of  the 
defendant  $3,000  as  damages,  for  that  here- 
tofore, to  wit  on  the  5th  day  of  January, 
1906,  the  defendant  was  operating  a  coal 
mine,  known  as  the  'Bessie  Coal  Mine,'  in 
Jefferson  county,  Ala.;  that  on  said  day 
while  plaintiff  was,  in  pursuance  to  said  em- 
ployment iu  the  service  and  employment  of 
defendant  and  engaged  in  and  about  said 
business  of  defendant  while  riding  on  the 
tram  car  of  said  defendant  which  was  being 
lowered  in  said  mine  by  means  of  a  wire 
rope  or  cable,  said  wire  rope  or  cable  broke 
and  gave  way,  and  as  a  proximate  conse- 
quence thereof  plaintiff  fell  or  was  cast  from 
said  car,  and  his  right  eye  and  other  parts 
of  his  body  were  bruised,  cut  and  otherwise 
injured,  and  bis  left  hip,  foot,  and  knee  per- 
manently injured,  and  he  lost  much  time 
from  his  work,  and  suffered  much  mental 
anguish  and  physical  pain;  and  plaintiff  al- 
leges that  said  wire  rope  or  cable  broke  or 
gave  way  as  aforesaid,  and  plaintiff  suffered 
sudi  injuries  and  damages,  by  reason  of  and 
as  a  proximate  consequence  of  a  defect  in 
the  condition  of  the  ways,  works,  machinery, 
or  plant  used  in  or  connected  with  the  said 
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business  of  the  defendant,  which  said  defect 
arose  from,  or  had  not  been  discovered  or 
remedied  owing  to,  the  negligence  of  the  de- 
fendant, or  of  some  person  in  the  service 
or  employment  of  defendant  and  Intrusted 
by  it  with  the  duty  of  seeing  that  said  ways, 
works,  machinery,  or  plant  were  In  proper 
condition.  Said  wire  rope  or  cable  was  old, 
worn,  cracked,  rusty,  weak,  insecure,  or  oth- 
erwise defective." 

The  following  demurrers  were  filed  to  this 
complaint:  "(1)  It  falls  to  show  the  said  In- 
Jury  was  received  while  plalntift  was  per- 
forming his  duties  under  his  service  or  em- 
ployment (2)  It  does  not  aver  that  plaln- 
tifT  was  injured  while  In  the  performance  of 
the  duties  which  he  was  employed  to  do. 
(3)  It  does  not  show  that  defendant  violated 
any  duties  it  owed  to  plaintlfif.  (4)  The  al- 
leged defect  is  not  sufficiently  set  forth  In 
the  complaint." 

There  was  judgment  for  plaintiff  in  the 
Bum  of  |250. 

Tillman,  Grubb,  Bradley  &  Morrow,  for  ap- 
pellant.   Joseph  T.  Collins,  Jr.,  for  appellee. 

SIMPSON,  J.  This  action  was  brought 
by  the  api>ellee  against  the  appellant  to  re- 
cover damages  for  an  injury  claimed  to  have 
been  received  by  the  plaintiff  by  the  break- 
ing of  a  wire  rope  while  the  plaintiff  was  at 
work  in  a  coal  mine  belonging  to  the  defend- 
ant. 

The  first  assignments  insisted  on  relate  to 
the  overruling  of  demurrers  to  the  com- 
plaint as  amended.  Said  complaint  states 
only  inferentlally  that  the  plaintiff  was  em- 
ployed at  all,  and  only  that  he  was  "engaged 
in  or  about  said  business  of  the  defendant." 
It  docs  not  state  that  he  was  engaged  In  or 
about  the  "particular  service"  required  by 
his  employment.  This  court  has  said  that 
under  our  statute  the  party  claiming  dam- 
ages must  be  an  employ^,  at  the  time  of  the 
injury,  by  contract,  express  or  implied,  bind- 
ing on  defendant,  and  the  injury  must  be 
received  while  rendering  the  service  required 
by  the  particular  employment.  Ga.  Pac.  R. 
K.  v.,  Propst,  85  Ala.  203,  205,  4  South.  711. 
This  point  was  not  presented  by  demurrer  in 
the  case  of  Birmingham  Rolling  Mill  Co.  v. 
Rockhold,  143  Ala.  115,  42  South.  96.  The 
court  erred  in  overruling  said  demurrer. 

There  was  no  error  in  the  refusal  of  the 
court  to  give  the  fourth  charge  requested  by 
the  defendant.  There  was  testimony  tend- 
ing to  show  that  it  was  a  part  of  the  duties 
of  the  plaintiff  to  ride  down  with  the  empty 
cars,  and  the  mere  fact  that  he  had  been 
out  of  the  mine  for  the  purpose  of  getting 
his  dinner  did  not  change  the  fact  that  he 
was  on  duty  in  going  down  with  the  empty 
cars  afterward.  Birmingham  Rolling  Mill 
Co.  V.  Rockhold,  143  Ala.  116  (7th  h.  n.),  127, 
42  South.  96. 

*For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  &  Am.  Digs.  1907  to  date,  &  Reporter  Indexes 


The  remark  quoted  by  counsel  for  appel- 
lant, from  the  case  of  Wilson  v.  L.  &  N.  R. 
R.  Co.,  85  Ala.  273,  4  South.  701,  referred 
to  the  question  of  contributory  negligence  of 
an  employe  in  descending  from  the  top  of  a 
car  for  his  own  purpose,  and  not  for  any 
necessary  purpose,  by  way  that  was  obvi- 
ously dangerous,  when  there  was  a  safe  way 
open  to  him. 

The  Judgment  of  the  court  is  reversed,  and 
the  cause  remanded. 

DOWDELL,  ANDERSON,  and  DENSON, 
JJ.,  concur. 

On  Rehearing. 

PER  CURIAM.  The  majority  of  the  court, 
consisting  of  DENSON,  McCLELLAN,  MAT- 
FIELD,  and  SAYRE,  JJ.,  hold  that  the 
amended  count  was  sufficient  The  case  is 
accordingly  affirmed. 

DOWDELL,  C.  J.,  and  SIMPSON- and  AN- 
DERSON, JJ.,  dissent 


(159  Ala.  621) 
FOSTER  et  al.  v.  CARLISLE  et  al. 
(Supreme  Court  of  Alabama.     Jan.  21,   1909. 
Rehearing  Denied  Feb.  16,  1909.) 

1.  Evidence  (§  460*)— Parol  Evidence  Af- 
fecting Writings— Deeds— Description  of 
Premises. 

A  description  of  the  lot  conveyed  as  com- 
mencing at  a  point  on  "P.  or  F.  street,  running 
thence  south  along  said  P.  street  to  the  two-story 
house  on  lot  owned  by  H.,"  and  fixing  the  south- 
west comer  of  the  lot  at  the  corner  of  the  "two- 
story  house  on  lot  owned  by  II.."  being  un- 
ambiguous, cannot  be  contradicted  by  parol  eW- 
dence  that  such  comer  of  the  lot  was  12  feet 
north  of  such  corner  of  the  building. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Dec.  Dig.  f  460.*] 

2.  Evimcx'-E   a  .'ino*^- Declarations— Dec- 

T.ABATIOXS    of    OrAWTOR. 

Declarations  of  grantor,  at  the  time  of  the 
deed  to  grantee,  that  it  erroneously  embraced 
a  12-foot  strip  on  one  side  of  the  lot  conveyed, 
are  inadmissible  to  contradict  the  description 
in  the  deed. 

[Ed.  Note.-^For  other  cases,  see  Evidence, 
Dec.  Dig.  I!  390.*1 

Appeal  from  Circuit  Court,  Bullock  Coun- 
ty; A.  A.  Evans,  Judge. 

Ejectment  by  R.  M.  Foster  and  other.s, 
executors,  against  George  Carlisle  and  oth- 
ers, for  a  12-foot  strip  of  land.  Judgment 
for  defendants,  and  plaintiffs  appeal.  Re- 
versed and  remanded. 

Most  of  the  facts  appear  in  the  opinion. 
Assignment  of  error  3  is  as  follows:  "(3) 
In  permitting  the  appellees  to  ask  the  wit- 
ness J.  P.  Radford  the  following  question, 
found  on  page  19  of  the  record,  to  wit:  'Tell 
the  jury  what  was  the  southern  boundary 
Hue  of  the  Chappell  mill  lot  at  the  time  Mr. 
Chappell  owned  it  and  conveyed  it  to  you 
and  your  brothers,  and  also  during  the  time 
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you  and  your  brother,  C.  R.  Radford,  owned 
it'"  The  fourth  assignment  of  error  la 
the  answer  to  this  question,  to  wit,  that 
it  was  at  a  point  12  feet  north,  of  the  Holmes 
building.  The  declarations  referred  to  were 
those  contained  in  the  testimony  of  J.  P. 
Radford,  as  follows:  That  at  the  time  he 
and  bis  brother,  C.  R.  Radford,  obtained  the 
deed,  a  copy  of  which  is  attached,  being  the 
deed  from  H.  C.  Chappell  and  wife  to  him, 
Chappell  told  them  there  was  a  mistake  in 
the  description  of  said  lot  as  contained  in 
said  deed,  and  that  said  deed  described 
said  lot  as  commencing  at  a  point  on  Prairie 
street,  and  running  thence  south  along  said 
Prairie  street  to  the  two-story  house  on  the 
lot  owned  by  Holmes,  and  thence  east  to 
Mrs.  Riley's  lot,  when  there  was  In  fact  a 
space  of  about  12  feet  immediately  north  of 
the  Holmes  building,  and  extending  In  an 
easterly  direction,  the  length  of  the  Holmes 
lot,  which  he  (Chappell)  did  not  claim — and 
the  same  statement  by  the  witness  Radford 
to  Dr.  Foster. 

J.  D.  Norman  and  R.  E.  L.  Cope,  for  ap- 
pellants. D.  S.  Bethune  and  B.  L.  Blue,  for 
appellees. 

McCLELiLAN,  J.  The  contest  in  this  con- 
troversy involved  the  inquiry  whether  a  cer- 
tain strip  of  land  in  Union  Springs,  describ- 
ed in  the  complaint,  belonged  to  the  "Chap- 
pell mill  lot,"  as  plaintiffs  contended,  or  to 
the  "R.  R.  Holmes  lot,"  as  the  defendants 
contended.  The  Issue  was  one  to  be  con- 
trolled by  finding  of  fact  The  errors  as- 
signed all  relate  to  rulings  of  the  court  ad- 
mitting testimony. 

J.  P.  Radford  was  examined  as  a  witness 
for  the  defendants.  He  was  one  of  the 
grantees  in  the  deed  conveying  the  "Chap- 
pell mill  lot"  from  Chappell  to  the  Radfords. 
This  deed  described  the  property  conveyed 
as  commencing  at  a  point  on  "Prairie  or 
Poster  street  •  •  •  running  thence  south 
along  said  Prairie  street  to  the  two-story 
house  on  lot  owned  by  R.  R.  Holmes. 
■ «  •  • »  ipjjg  remaining  parts  of  the  de- 
scription are  not  presently  important,  ex- 
cept in  the  respect  that,  according  to  the 
deed,  the  "southwest  corner"  of  the  Chap- 
pell mill  lot  Is  fixed  at  the  corner  of  the  "two- 
story  house  on  lot  owned  by  R.  R.  Holmes." 
J.  P.  Radford  was  asked  by  defendants  this 
question:  "Where  was  the  southwest  cor- 
ner of  the  Chappell  mill  lot  at  the  time 
Mr.  H.  C.  Chappell  sold  and  conveyed  It  to 
you  and  C.  R.  Radford?"  The  plaintiffs  ob- 
jected to  the  question  upon  the  grounds  (1) 
that  It  sought  by  parol  testimony  to  alter, 
vary,  or  explain  the  unambiguous  language 
of  the  deed  from  Chappell  to  the  Radfords; 
(2)  that  it  was  illegal.  The  witness,  the  ob- 
jection being  overruled,  testified  that  the 
mentioned  comer  of  the  "Chappell  mill  lot" 
was  at  a  point  12  feet  north  of  the  north- 


west comer  of  the  Holmes  building.  The 
pllantlfFs'  motion  to  exclude  the  answer,  up- 
on the  grounds  stated,  was  denied. 

It  is  well  settled  that  where  the  descrip- 
tion of  property  In  a  deed  Is  unambiguous, 
parol  evidence  Is  not  admissible  to  show  a 
different  subject-matter  of  conveyance  to 
that  and  as  described;  but.  If  the  descrip- 
tion is  ambiguous — may  be  referred  to  dif- 
ferent properties — among  other  proper  evi- 
dences of  ambiguity,  parol  evidence  is  ad- 
missible to  Identify  the  property  intended 
to  be  conveyed.  Jones  on  Ev.  (2d  Ed.)  f 
485:  Id.  (1st  Ed.)  t  406,  and  citations  In 
notes;  17  Cyc.  p.  616  et  seq.,  and  notes; 
Griffin  V.  Hall,  115  Ala.  482,  22  South.  162; 
Chambers  ▼.  Rlngstaff,  69  Ala.  140;  Gnll- 
martln  v.  Wood,  76  Ala.  204.  The  descrip- 
tion in  the'  quoted  deed  Is  entirely  unequivo- 
cal and  unambiguous  in  Its  designation  of 
the  corner  of  the  Chappell  mill  lot  at  the 
northwest  comer  of  the  Holmes  building. 
The  answer  of  the  witness  clearly  contra- 
dicts this  part  of  the  description  of  the 
property  purported  to  be  conveyed.  There 
Is  no  room  for  cavil  on  that  score.  He  was 
permitted  to  assert  that  the  south  terminus 
of  the  line  stipulated  in  the  deed  was  12 
feet  north  of  the  point  to  which  the  deed 
declared  it  to  go. 

The  rulings  assailed  by  assignments  of  or- 
ror  3  and  4  are  well  taken,  imder  the  prin- 
ciple before  stated,  and  on  authorities  In 
that  connection  cited. 

The  admission  of  declarations  of  grantors 
Chappell  and  Radford,  respectively,  to  the 
witness  Radford  and  Dr.  Foster,  respective- 
ly, to  the  effect  that  the  deed  from  Chappell 
erroneously  embraced  a  strip  12  feet  south 
of  the  Chappell  mill  lot  was  error.  Those 
declarations  were  contradictory,  as  appears 
from  their  face,  of  the  description  borne  by 
the  deed  referred  to. 

For  the  errors  Indicated,  the  Judgment  Is 
reversed,  and  the  cause  is  remanded. 

Reversed  and  remanded. 

TYSON,  C.  J.,  and  DOWDELL  and  AN- 
DERSON, 33.,  concur. 


MS9  Ala.  668» 

FOSTER  et  al.  v.  REDDICK. 

(Supreme  Court  of  Alabama.     Jan.  21,   1909. 

Rehearing  Denied  Feb.  5,  1909.) 

Appeal  from  Circuit  Court,  Bullock  CJounty ; 
A.  A.  Evans,  Judge. 

Ejectment  by  R.  M.  Foster  and  others,  aa 
e.xeeutors.  against  J.  H.  Reddick.  Judgment  for 
defendant  and  plaintiffs  appeal.  Reversed  and 
remanded. 

J.  D.  Norman,  for  appellants.  D.  S.  Bethune 
and  E.  L.  Blue,  for  appellee. 

DOWDELL,  J.  Reversed  and  remanded,  on 
the  authority  of  Foster  et  al.  T.  George  Carlisle 
et  al.,  48  South.  665. 
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nsS  Ala.  40O 

CARROLL  ▼.  BUROm  et  aL 

(Supreme   Court  of  Alabama.     Jan.   15,   1900. 
Rehearing  Denied  Feb.  IS,  1900.) 

1.  Shebipfb    and    Constables    (t    163*)  — 
Bonds— Defknses. 

A  defendant  in  detinue,  bolding  the  prop- 
erty under  a  forthcoming  bond  requiring  the  de- 
livery of  the  property  to  plaintiff  if  cast  in  the 
suit,  was  cast  in  the  suit,  and  tendered  the  prop- 
erty to  a  deputy  of  the  sheriff,  who  refused  to 
receive  it,  and  thereby  the  i>roperty  was  lost  to 
plaintiff.  Held,  in  an  action  by  plaintiff  on 
the  sheriff's  bond  for  such  refusal,  it  was  a  de- 
fense to  the  action  that  the  defendant  tendered 
to  plaintiff  after  tendering  to  the  depaty,  and 
that  plaintiff  refused  the  same,  where  the  only 
damage  claimed  was  the  loss  of  the  property. 

[Ed.  Note.— For  other  case,  see  Sheriffs  and 
Constables,  Dec.  Dig.  J  163.*J 

2.  Shebiffs  and  Constables  ($  157*)— Lla- 
BiLiTT  ON  Bond — Termination  of  Office. 

Code  1907,  §!  3778,  3783,  require  a  sheriff 
seizing  property  in  detinue  to  deliver  it  to  de- 
fendant on  the  giving  of  a  forthcoming  bond  con- 
ditioned, if  cast  in  the  suit,  to  deliver  the  prop- 
erty to  plaintiff;  and  if  toe  defendant  fails  to 
■o  deliver  it  up  the  sheriff  is  required  to  make 
return  of  that  fact  on  the  bond.  Code  1907,  { 
1549,  requires  the  retiring  sheriff  to  turn  over 
such  bond  to  his  successor.  Held,  that  a  sheriff 
did  not  breach  his  bond  by  refusing  to  receive, 
after  his  term  of  ofiBce  had  expired,  property 
tendered  by  a  defendant  in  detinue  holding  un- 
der a  forthcoming  bond  and  cast  in  the  suit. 

[EM.  Note.— For  other  case,  see  Sheriffs  and 
Constables,  Dec.  Dig.  §  157.*] 

3.  Shebiffs  and  Constables  ({  163*)— LiA' 
BiMTT  on  Bond — Defenses. 

Held,  also,  that  the  fact  that  defendant  in 
the  detinue  suit  offered  to  deliver  the  property  to 
an  attorney  of  record  for  the  plaintiff  and  that 
he  refased  to  receive  it  was  not  a  defense  to  the 
action  on  the  bond,  since  defendant  under  the 
bond  was  bound  to  deliver  it  to  plaintiff. 

[Ed.  Note. — For  other  case,  see  Sheriffs  and 
Constables,  Dec  EHg.  |  163.*] 

Appeal  from  City  Court  of  Bessemer;  Wil- 
liam Jackson,  Judge. 

Action  by  W.  T.  Carroll  against  J.  B.  Bnr- 
gln  and  others,  on  a  bond.  From  a  Judgment 
for  defendants,  plaintiff  appeals.  Reversed, 
and  cause  remanded. 

Plnkney  Scott,  for  appellant  Tillman, 
3mbb,  Bradley  &  Morrow,  for  appellees. 

SIMPSON,  J.  Tbe  suit  In  this  case  was 
broogbt  by  the  appellant  against  the  appel- 
lees, as  principal  and  sureties  on  the  bond 
made  by  said  Burgin  as  sheriff  of  Jefferson 
county.  Tbe  breaches  of  the  bond  alleged  re- 
late to  a  suit  In  detinue  for  the  recovery  of 
two  mules,  commenced  September  27,  1906. 
The  property  sued  for  was  taken  Into  the 
custody  of  the  sheriff,  and  on  October  3, 190C, 
delivered  to  the  defendant  on  the  execution 
of  a  forthcoming  bond.  On  December  13, 
1906,  Judgment  was  rendered  for  the  plaln- 
tllE.  It  Is  assigned  as  a  breach  of  tbe  con- 
dition of  tbe  bond  of  said  sberlff  that  "be 
failed  to  accept  tbe  property  from  the  said 
James  Barbour,  tbe  defendant  In  said  de- 
tinue suit,  tbe  same  having  been  tendered  to 


Rush  Randall,  deputy  sberlff,  and  acting  for 
blm,  within  30  days  from  tbe  rendition  of 
the  Judgment  against  tbe  defendant  as  afore- 
said, and  restore  the  prox>erty  to  tbe  plain- 
tiff, as  It  was  his  duty  to  do."  Tbe  second 
plea  set  up  tbe  fact  that  "said  Andrew  W. 
Burgin  was  not  sheriff  of  Jefferson  county  at 
the  time  of  the  alleged  breach  of  said  of- 
ficial bond."  Demurrers  were  Interposed  to 
said  second  plea,  and  overruled. 

Tbe  first  assignment  Insisted  on  Is  to  tbe 
overruling  of  said  demurrer,  and  it  Is  con- 
tended that  said  plea  la  not  a  sufficient  an- 
swer to  said  count.  Tbe  cases  relied  upon 
for  this  contention  are  Brulster  ▼.  Gavin  et 
al.,  127  Ala.  317,  28  South.  410,  and  Ryan  v. 
Conch,  66  Ala.  244.  In  those  cases  It  was 
held  that  a  sberlff  who  bad  levied  a  writ  of 
attachment,  and  to  whom  a  venditioni  ex- 
poiias  bad  been  Issued,  was  tbe  proiier  par- 
ty to  make  tbe  sale,  even  though  bis  term  of 
office  had  expired;  and  tbe  same  principle 
was  applied  where  the  sheriff  bad,  dnring  bis 
term  of  office,  levied  an  execution.  The  rea- 
son upon  which  these  decisions  rest  Is  that 
"by  tbe  levy  of  tbe  writ  upon  chattels  the 
officer  acquires  a  special  property  therein" 
(Brulster  Case,  127  Ala.  319,  28  South.  410), 
or  that  "be  acquired  a  special  property  In  tbe 
personal  property  levied  on  under  the  writ" 
(Ryan  Case,  66  Ala.  249).  That  principle 
has  no  application  to  tbe  present  case.  In 
which  the  property  had  been  turned  over  to 
tbe  defendant  In  tbe  case,  on  tbe  execution 
of  a  bond  according  to  section  3778,  Code  of 
1907,  viniet  which  it  was  bis  duty.  If  be  was 
cast  In  tbe  suit,  to  '*wltbln  30  days  deliver 
tbe  property  to  tbe  plaintiff"  and  pay  his 
costs,  etc.;  and,  if  be  failed  to  do  so,  the 
only  duty  of  tbe  sberlff  was  to  "upon  tbe 
bond  make  return  of  the  fact  of  such  fail- 
ure." Section  3783,  Code  of  1907.  This  bond 
was  simply  one  of  tbe  papers  which  It  was 
the  duty  of  the  retiring  sheriff  to  turn  over 
to  his  successor.  Section  1549,  Code  of  1907. 
When  that  was  done,  bis  responsibility  ceas- 
ed, and  be  bad  no  right  to  receive  the  prop- 
erty. There  was  no  error  in  overruling  the 
demurrer  to  tbe  second  plea. 

Tbe  other  breach  of  tbe  bond  Insisted  on 
is  that  tbe  sberlff  failed  to  accept  the  mules 
when  tendered  to  bis  deputy  by  tbe  defendant 
(the  principal  In  tbe  forthcoming  bond),  after 
Judgment  bad  been  rendered  In  favor  of  tbe 
plaintiff,  "wherefore  the  plaintiff  lost  said 
property."  In  reply  to  this  defendant's  fifth 
plea  Is  "that  tbe  said  Barbour  [the  defend- 
ant In  detinue]  tendered  and  offered  to  de- 
liver said  property  to  tbe  plaintiff,  after  ten- 
dering tbe  same  to  Rush  Randall,  and  with- 
in 30  days  from  and  after  tbe  rendition  of 
said  Judgment  In  favor  of  tbe  plaintiff 
against  said  Barbour,  and  that  tbe  plaintiff 
failed  or  refused  to  accept  or  receive  the 
same."  Appellant  claims  that  It  was  tbe  duty 
of  tbe  sheriff  to  receive  tbe  property  and  turn 
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It  over  to  him,  and  that  It  Is  no  answer  to 
the  breadi  assigned  to  allege  that  the  prop- 
erty was  tendered  to  the  plaintiff  within  the 
time  prescribed  hy  the  statute.  It  will  be  no- 
ticed that  the  only  damage  claimed  is  for  the 
loss  of  the  property.  As  before  stated,  the 
condition  of  the  bond  is  that  the  defendant 
will  "deliver  the  property  to  the  plaintiff" 
(section  3780,  Code  of  1907);  and,  while  it 
may  be  true  that,  if  the  property  is  tendered 
to  the  sheriff,  It  would  be  his  duty  to  take  it 
and  turn  it  over  to  the  plaintiff,  it  is  diffi- 
cult to  see  how  the  plaintiff  could  be  dam- 
aged, in  the  loss  of  the  property,  by  the  sher- 
ifTs  act,  when  the  property  was  tendered  to 
him  in  accordance  with  the  conditions  of  the 
bond,  and  he  refused  to  receive  It  The  case 
of  Jesse  French,  etc.,  Co.  v.  Bradley  was  an 
action  by  a  party  who  had  given  the  bond 
to  supersede  an  execution ;  the  gravamen 
of  the  action  being  that  the  property  was 
delivered  or  tendered  to  the  sheriff,  and  he, 
in  place  of  returning  that  fact,  as  required  by 
the  statute,  returned  the  bond  as  forfeited  in 
toto.  143  Ala.  530,  535,  39  South.  47.  There 
was  no  error  in  overruling  the  demurrer  to 
the  fifth  plea. 

The  sixth  plea  offers,  as  a  defense,  the 
fact  that  the  defendant  in  the  detinue  suit 
offered  to  deliver  said  property  to  Plnkney 
Scott  as  attorney  for  the  plaintiff  (he  be- 
ing the  attorney  of  record  for  the  plalntlfT) 
within  the  30  days  prescribed  by  the  statute, 
and  that  said  Scott  refused  or  failed  to  ac- 
cept the  same.  This  plea  was  demurred  to, 
and  the  demurrer  overruled.  The  insistence 
is  that  tliis  was  error,  because  the  attorney 
was  not  obliged  to  receive  the  property  for 
his  client  While  it  is  held  that  an  attorney 
who  sues  for  money  due  his  client  has  au- 
thority to  receive  the  money,  and  a  tender  to 
him  is  equal  to  a  tender  to  the  client  (4  Cyc. 
040,  947-949;  28  Am.  &  Eng.  Ency.  Law, 
36;  Jackson  v.  Crafts,  18  Johns.  [N.  Y.)  110; 
Salter  v.  Shore,  60  Minn.  483,  62  N.  W.  1126 ; 
Prazier  v.  Parks,  Adm'r,  56  Ala.  363),  yet  we 
cannot  say  that  a  tender  to  the  attorney  of 
property  which  the  defendant  had  obligated 
himself  to  deliver  to  the  client  would  satisfy 
the  bond. 

For  the  same  reason,  that  part  of  the  oral 
charge  excepted  to  was  erroneous. 

The  Judgment  of  the  court  is  reversed,  and 
the  cause  remanded. 

HARALSON,  DOWDELU  and  DBNSON, 
JJ.,  concur. 


(169  Ala.  68) 

SMITH  V.  STATBl 
(Supreme  Conrt  of  Alabama.    Feb.  4,  1909.) 

1.  'WrrNESSKS  (J  34r)*) — Ckedibilitt. 

Where,  In  a  trial  for  unlnwrully  selling  in- 
toxica  title  lifjuor,  a  witness  for  tlie  s!ate  testi- 
fied thflt  he  bought  whisky  from  rlefendant  on  a 
certain  (Jay   in   .Tiinp,  nti  ol)i>'>tion  to  a  question 


asked  the  witness  on  croBS-ezamination  as  to 
whether  he  had  not  himself  been  arrested  for 
selling  whisky  about  the  Ist  of  June  was  prop- 
erly sustained. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
C!ent  Dig.  SI  1120,  1127;   Dec.  Dig.  {  345.*) 

2.  Cbiminal  Law  (J  1170*)— Appeal  ano  Ea- 
BOR— Habuless  Ebbob. 

Error  in  sustaining  an  objection  to  a  ques- 
tion asked  a  witness  was  not  prejudicial  to  ac- 
cused, where  the  subsequent  testimony  of  the 
witness  fully  answered  the  question. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  (3ent  Dig.  {  3148;  Dec.  Dig.  t  1170.»] 

3.  WrrwEssEs  (f  345*)  —  CEEniBnjTr  —  (3oii» 

VICTION    OF   CBIME. 

Under  C>>de  1907,  {  4008,  providing  that  no 
objection  must  be  allowed  to  tne  competency  of 
a  witness  because  of  his  conviction  for  any  crime 
except  perjury  or  subornation  of  perjury,  but,  if 
he  has  been  convicted  of  a  crime  involving  moral 
turpitude,  the  objection  goes  to  his  credibility, 
and  section  4009,  providing  that  a  witness  may 
be  examined  touching  his  conviction  for  crime. 
the  state  was  properly  permitted,  in  a  trial  for 
unlawfully  selling  intoxicating  liquor,  to  ask  de- 
fendant's witness  if  he  had  not  served  a  term  in 
the  penitentiary,  what  he  was  sent  there  for, 
and,  on  the  witnes»  answering  for  murder,  to 
ask  him  how  long  he  stayed  there. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent.  Dig.  |{  1126,  1127 ;   Dec.  Dig.  f  345. •] 

4.  Cbiminai.   Law   ({   789*)— Instbuctions— 
Reasonable  Doubt. 

In  a  trial  for  nnlawfully  selling  intoxicat- 
ing liquor,  a  charge,  "Yon  cannot  convict  a  man 
on  any  sort  of  evidence,  bnt  the  law  itself  de- 
mands that  the  proof  must  show  beyond  all  rea- 
sonable doubt  that  defendant  is  guilty  as  charg- 
ed, else  yon  should  acquit  him,"  was  properly 
refused;  the  first  statement  thereof  being  mis- 
leading. 

[ESd.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |i  1906,  1907;  Dec.  Dig.  | 
789.*) 

Appeal  from  Circuit  (3ourt,  RandoIiA  (boun- 
ty;   8.  L.  Brewer,  Judge. 

John  Smith  was  convicted  of  nnlawfully 
selling  liquor,  and  appeals.    Affirmed. 

The  witness  Ford,  in  answer  to  the  ques- 
tion as  to  whom  he  was  working  for  In  the 
case,  stated  that  he  was  a  marshal  of  Roa- 
noke and  working  in  the  Interest  of  the  Iaw 
and  Order  League  of  the  coimty,  and  as  mar- 
shal desired  to  see  the  law  in  force.  The 
state  was  permitted  to  ask  the  witness  Oo- 
fleld,  "You  have  served  a  term  in  the  peniten- 
tiary, haven't  you,  Isam?"  and  his  answer 
thereto  was  that  be  had.  To  the  question, 
"What  was  you  sent  to  the  pentitentlary 
for?'  came  the  answer,  "For  murder,"  and 
to  the  question,  "How  long  did  you  stay  in 
the  penitentiary?"  was  the  answer,  "Six  and. 
a  half  years."  The  following  charge  was  re- 
fused to  the  defendant :  "I  charge  you,  gentle- 
men of  the  Jury,  that  yon  cannot  convict  « 
man  on  any  sort  of  evidence;  but  the  law  It- 
self demands  that  the  proof  must  show  be- 
yond all  reasonable  doubt  that  the  defendant 
at  the  bar  is  guilty  as  charged,  else  yon 
should  acquit  him. 

Hooten  &  Overton,  for  appellant  Alexan- 
der M.  Oarber,  Atty.  Gen.,  for  the  State. 
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DBNSON,  J.  The  defendant  was  indicted, 
tried,  and  convicted  for  selling  liquor  In  viola- 
tion of  tbe  prohibition  law  In  Randolph  coun- 
ty. McKlsslck,  the  principal  witness  for  the 
state,  testified  that  he  bought  a  quart  of  whis- 
ky from  the  defendant  on  Tuesday  after  the 
first  Sunday  in  June,  and  for  it  paid  him  $1. 
On  cross-examination  this  witness  was  asked 
this  question :  "Tou  were  arrested  for  selling 
whisky  In  Roanoke  about  the  1st  of  June 
yourself,  weren't  you?"  The  court  sustained 
tbe  solicitor's  objection  to  the  question.  In 
this  ruling  there  was  no  error.  Smith's  Case, 
129  Ala.  89,  29  South.  699,  87  Am.  St  Rep. 
47;  Gordon's  Case,  140  Ala.  29,  86  South. 
1000;  Wllkerson's  Case,  140  Ala.  165,  37 
South.  265;  WUUams'  Case,  144  Ala.  14,  40 
South.  405. 

If  the  court  erred  In  sustaining  the  state's 
objection  to  the  question  asked  witness  Ford, 
"Who  are  you  at  work  for  in  this  case?"  the 
error  was  without  injury,  as  the  subsequent 
testimony  of  this  witness  is  a  full  answer 
to  the  question. 

No  error  is  involved  in  the  rulings  of  the 
court  overruling  objections  made  to  questions 
propounded  to  defendant's  witness  CoQeld  by 
the  state.  Castleberry's  Case,  135  Ala.  24,  33 
South.  431;  Code  1907.  8S  4008,  4009,  and 
cases  cited  under  those  sections. 

The  charge  refused  to  defendant  Is  confus- 
ing and  misleading  In  Its  first  statement,  and 
was  properly  refused. 

There  is  no  error  In  the  record,  and  tbe 
Judgment  of  conviction  is  affirmed. 

Affirmed. 

TYSON,  C.  J.,  and  SIMPSON  and  MAY- 
PIBI<D,  JJ.,  concur. 


(1»  Ala.  E06) 

BYRD  V.  HICKMAN. 
(Supreme  Court  of  Alabama.    Feb.  18,  1909.) 
Fbaxjdb,  Statctk  or  (§  23*)— Promise  to  Pay 
—Debt  of  Ahotheb— Consideration— Fob- 
bbabance. 

A  promise  to  pay  another's  debt,  tor  no  oth- 
er consideration  than  the  creditor's  forbearance 
to  sue  the  original  debtor,  is  a  collateral  under- 
taking within  the  statute  of  frauds,  and  not  an 
original  obligation  by  tbe  promisor. 

[Ed.  Note.— For  other  cases,  see  E^uds,  Stat- 
ute of.  Cent.  Dig.  {  IS ;  Dec.  Dig.  {  23.*] 
Dowdell,  0.  J.,  and  Simpson,  J.,  dissenting. 

Appeal  from  Geneva  County  Court;  A.  B. 
Pace,  Special  Judge. 

Action  by  P.  N.  Hickman  against  R.  E. 
Byrd.  Jndgmait  for  plaintiff,  and  defendant 
appeals.    Reversed  and  remanded. 

0.  D.  Oarmlchael,  for  appellant  W.  O. 
Mulkey,  for  appellee. 

HcGLELLAN,  J.  The  plaintiff  (appellee) 
as  a  witness  thus  states  the  alleged  engage- 
ment between  himself  and  the  defendant, 
Byrd,  upon  which  is  predicated  his  complaint, 


composed  of  a  common  connt  and  one  aver- 
ring liability  arising  from  the  special  prom- 
ise :  "I  held  a  note  and  mortgage  on  Mrs.  M. 
J.  M.  Lewis,  executed  by  her  and  her  hus- 
band to  me  for  a  loan  of  money  to  Mrs. 
Lewis,  executed  on  the  6th  day  of  March, 
1906,  for  $120.70  and  due  the  1st  of  October, 
1906."  After  telephonic  Inquiry  and  negotia- 
tions, there  being  no  writing  In  tbe  premises, 
between  plaintiff  and  defendant  in  which 
plaintiff  declared  that  he  could  not  wait  on 
the  mortgagees  another  year,  plaintiff,  testify- 
ing, proceeds  ;«••••  Defendant  resum- 
ed his  conversation  with  me,  •  •  •  and 
said  that  If  I  could  wait  on  the  Lewises  for 
said  amount  until  January  1,  1907,  and  look 
to  the  Lewises  for  the  interest  between  Oc- 
tober 1st  and  January  1st,  he  would  take  the 
matter  up  on  January  1st  X  then  said,  *On 
your  promise  to  pay  it  on  January  Ist  I  will 
wait'  To  this  defendant  said  to  me,  'All 
right,'  and  we  each  rang  off.  •  •  •" 
There  was  testimony  Introduced  the  tendency 
of  which  was  to  show  that  defendant  prior 
to  tbe  quoted  agreement,  induced  Mrs.  Lewis 
to  pay  him  $75  ou  her  indebtedness  to  him  on 
the  assurance  that  be  would  help  her  pay 
the  debt  to  plaintiff  when  It  matured.  The 
court  however,  at  the  Instance  of  the  defend- 
ant, Instructed  the  Jury  specially  that  they 
could  not  predicate  a  finding  for  plaintiff 
upon  the  promise  alleged  to  have  been  made 
by  defendant  to  Mrs.  Lewis.  The  statute  of 
frauds  (C!ode  1896,  {  2152,  subd.  3)  was  plead- 
ed, and  was,  in  our  opinion,  sustained,  as  ap- 
pears from  the  quotation  from  the  testimony 
of  the  plaintiff  himself,  in  the  light  of  the 
status  created  by  the  giving  of  tbe  special  in- 
struction referred  to.  It  is  unnecessary  for 
us  to  enter  upon  any  extended  discussion  of 
this  phase  of  our  statute  of  frauds.  It  will 
suffice  here  to  briefly  state  the  reason  for  the 
conclusion  Just  announced. 

The  only  question,  in  this  aspect  of  tbe 
case,  is:  Was  the  agreement  detailed  by 
plaintiff  within  the  statute;  or,  more  minute- 
ly stated,  was  it  a  new  and  independent 
agreement  between  plaintiff  and  defendant, 
based  upon  a  new  and  independent  considera- 
tion, to  which  the  payment  of  the  Lewis  debt 
was  a  mere  incident?  If  it  was  not  a  new 
and  Independent  agreement,  the  statute  is  of- 
fended in  the  failure  to  reduce  it  to  writing 
as  the  statute  requires.  It  is  perfectly  evi- 
dent that  the  Lewis  obligation  was  not  dis- 
charged, or  the  debtors  released,  in  any  sense ; 
for  the  ag;reement  detailed  prescribed  that 
plaintiff  should  look  to  the  debtors  for  the 
interest  on  the  debt  In  the  Interim  between 
October  1st  and  January  1st  And  it  is  Just 
as  evident  that  the  only  consideration  to  sup- 
port the  agreement,  between  plaintiff  and  de- 
fendant to  pay  the  Iiewls  debt  was  the  for- 
bearance by  plaintiff  to  enforce  payment  of 
his  debt  against  the  debtors  until  January 
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Ist  That  snch  a  forbearance  Is  a  considera- 
tion capable  of  supporting  a  contract  to  pay 
another's  debt,  and  also  that  a  contract  to 
pay  another's  debt  Importing  that  considera- 
tion only  Is  within,  and,  if  not  In  requisite 
writing,  condemned  by,  the  statute  of  frauds, 
was  expressly  decided  by  this  court  In  West- 
moreland V.  Porter,  75  Ala.  452.  Therein  it 
la  said:  "While  the  forbearance  of  a  credit- 
or to  enforce  his  demand  is  undoubtedly  a 
sufficient  consideration  for  the  guaranty  of 
the  debt  of  another,  yet  It  is  precisely  one  of 
that  class  of  considerations  which  Is  required 
by  the  statute  to  be  expressed  in  the  written 
agreement,  and  Is  uniformly  held  not  to  take 
the  defendant's  promise  out  of  the  influence 
of  the  statute."  Musick  t.  Musick,  7  Mo. 
496;  Hilton  v.  Dinsmore,  21  Me.  410;  Martin 
V.  Black,  21  Ala.  721.  Such  a  forbearance 
does  not  evidence  a  new  and  independent  con- 
tract from  tliat  of  the  original  obligation  to 
the  creditor.  It  is  a  mere  collateral  under- 
taking to  pay  the  debt  of  Lewis  in  tills  In- 
stance, and  hence  within  the  statute. 

Aa  indicated,  we  take  no  account,  in  attain- 
ing the  conclusion  stated,  of  the  alleged  prom- 
ise, both  affirmed  and  denied  In  the  testimony, 
of  the  defendant  to  Mrs.  Lewis.  See  Hilton 
V.  Dinsmore,  21  Me.  410;  Browne's  St 
Frauds,  S  187,  }  212,  and  notes. 

The  Judgment  is  reversed,  and  the  cause  is 
remanded. 

Reversed  and  remanded. 

ANDERSON,  DENSON,  and  SAYRB,  33., 
concur.  DOWDELL,  C.  J.,  and  SIMPSON, 
J.,  dissent 


(1S9  Ala.  101) 

HALLMARK  v.  STATR 
(Supreme  Court  of  Alabania.    Feb,  8,  1000.) 

iNTOXICATIItO    LlQUOaa    (f    288*)— EVIDKMO*— 

Question  for  Jdry. 

On  a  prosecution  for  unlawfully  giving 
away  intoxicating  liquor,  the  question  of  defend- 
ant's gailt  held  one  for  the  jury. 

[Ejd.  Note.— For  other  coses,  see  Intoxicating 
Liquors,  Cent  Dig.  {8  324-330;  Dec.  Dig.  I 

Appeal  from  Circuit  Court  St  Clair  Coun- 
ty; John  W.  Inzer,  Judge. 

George  Hallmark  was  convicted  of  giving 
away  Intoxicating  liquor,  and  he  appeals.  Re- 
versed and  remanded. 

James  A.  Embry,  for  appellant  Alexander 
M.  Oarber,  Atty.  Oen.,  and  Thomas  W.  Mar- 
tin, Asst  Atty.  Oen..  for  the  State. 

MATFIELD,  J.  The  defendant  was  indict- 
ed for  giving  away  or  otherwise  disposing  of 
spirituous,  vinous,  or  malt  liquor.  The  In- 
dictment is  based  on  section  S  of  a  local  pro- 
hibition act  for  St  Clair  county  (Acts  1894- 
96,  p.  242),  which  Inhibits  the  sale,  giving 
away,  or  otherwise  disposing  of  spirituous 


and  other  liquors  named.  Section  8  of  the 
act  prohibits  the  purchase  of  liquors  for  one's 
self,  or  as  agent  for  another,  or  ordering  the 
same,  except  in  certain  cases;  but  it  is  un- 
necessary to  notice  this  section,  as  the  indict- 
ment did  not  charge  an  offense  thereunder, 
and  the  general  affirmative  charge  given  for 
the  state  shows  the  trial  and  prosecution 
were  under  the  third  section  of  the  act  The 
charge  directs  that  the  jury.  If  they  And  the 
defendant  guilty,  will  Impose  a  fine  of  not 
lees  than  |50  nor  more  than  $500,  which  Is 
the  penalty  provided  for  violations  of  the 
third  section  of  the  act ;  while  for  violations 
of  the  second  section  a  different  penalty  is 
imposed. 

The  only  evidence  of  the  state  was  that  of 
one  Ramsey,  who  testified  that  on  one  occa- 
sion he  went  into  a  packing  house  at  Steele, 
in  St  Clair  county,  and  there  found  defend- 
ant, sitting  on  some  sacks  of  grain ;  that  de- 
fendant said  to  him,  "If  you  want  anything 
there  is  some  over  there,"  and  pointed  to  a 
bottle,  which  was  on  some  sacks  of  grain  a 
few  feet  away  from  defendant;  that  witness 
took  a  drink  out  of  the  bottle;  that  the  bot- 
tle contained  whisky;  that  he  took  only  the 
one  drink,  and  went  out  leaving  the  defend- 
ant and  the  bottle  in  the  packing  house,  ex- 
actly as  he  found  them.  The  venue  and  time 
were  properly  proven.  The  state  then  Intro- 
duced in  evidence  the  local  act  for  that  coun- 
ty (Acts  1894-95,  p.  242),  prohibiting  the  sale, 
gift  or  otherwise  disposing  of  spirituous  liq- 
uors, etc..  In  that  county,  and  rested.  The 
defendant  then  moved  the  court  to  exclude 
the  state's  evidence,  because  it  was  not  sof- 
flclent  to  support  a  conviction.  The  court 
overruled  this  motion,  and  the  defendant  ex- 
cepted. The  defendant  then  testified,  in  his, 
own  behalf,  that  the  testimony  of  the  witness' 
Ramsey  was  all  true;  that  the  whisky  did 
not  belong  to  witness ;  that  It  belonged  to  one 
Porter  C^sey ;  that  he  had  taken  a  drink  ont 
of  it  when  he  first  went  into  the  packing 
house;  that  he  left  the  bottle  of  whisky  In 
the  packing  house  when  be  went  out  and 
did  not  know  what  became  of  the  botUe  or 
the  whisky  remaining  In  it  when  he  left  It 
there  in  the  house  where  he  found  it  The 
defendant  then  rested.  This  was  all  the  evi- 
dence. The  court  at  the  request  of  the  solic- 
itor, gave  to  the  jury  the  general  affirmative 
charge,  with  usual  hypothesis,  against  the 
defendant,  and  directed  the  assessment  of  a 
fine,  in  an  amount  within  the  maximum  and 
minimum  amounts  fixed  by  the  statute. 

There  was  no  error  in  the  court's  declining 
to  exclude  the  state's  evidence.  The  jury- 
might  have  Inferred  a  gift  in  violation  of  the 
statute,  from  this  evidence;  but  it  was  clear- 
ly reversible  error  to  give  the  general  affirma- 
tive charge  against  the  defendant  If  he  was 
guilty,  it  rested  in  inference  from  the  facts 
proven  by  the  state;  and  the  defendant's  evl- 
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dence.  If  trne,  certainly  tended  to  tebnt  the 
Inference  of  guilt.  We  do  not  decide,  because 
not  necessary,  that  the  evidence  would  not 
snpport  a  conviction  by  the  Jury,  under  prop- 
er instructions,  yet  it  was  certainly  meager 
enough  at  best  for  the  state  for  this  purpose. 
It  Is  wholly  insufficient  to  sui^rt  the  general 
affirmatlTe  charge  for  the  state.  There  was 
mncb  more  reason  to  support  this  charge  in 
behalf  of  the  defendant  than  for  the  state, 
though  we  do  not  decide  that  It  would  have 
been  proi>er  In  behalf  of  the  defendant  The 
Jory  might  hare  believed  that  this  evidence 
was  only  a  part  of  the  whole  truth,  and  they 
might  have  been  Justified  in  inferring  the  oth- 
er, from  that  before  them.  They  might  have 
thought  that  it  was  a  mere  ruse,  an  artifice, 
chicane,  or  finesse,  on  the  part  of  these  two 
witnesses,  and,  if  so,  a  conviction  might  have 
beoi  Justified ;  but  this  is  the  exclusive  prov- 
ince of  the  Jury,  and  not  of  the  court  Sup- 
pose A.  and  B.  find  C's  bottle  of  whisky,  and 
both  take  a  drink  out  of  it ;  Is  it  possible  that 
the  one  who  found  it  first  and  pointed  it  out 
to  the  other  and  suggested  their  taking  a 
drink.  Is  guilty  of  selling,  giving  away,  or  oth- 
erwise disposing  of  liquor,  In  violation  of  that 
statute?    We  think  not 

The  Judgment  must  be  reversed,  and  the 
cause  remanded. 

Reversed  and  remanded. 

TTSON,  C.  J.,  and  SIMPSON  and  DEN- 
SON.  JJ.,  concur. 

(159  AUu  106) 

HARRIS  V.  STATE. 

(Supreme  Conrt  of  Alabama.     Feb.   18,  1906.) 

1.  LaBCEUT    ((    28»)  —  IlfFOBMATION  —  SUFn- 
OBNOT. 

An  affidavit  on  which  conviction  of  petit 
larceny  was  had  charged  that  D.,  "who  bad 
probable  cause  to  believe  and  does  believe,  who 
b^ng  daly  sworn  says  that  H.  and  B.  did  feloni- 
oasly  take  and  carry  away"  certain  property. 
Beld  that  If  deficient  as  to  averment  of  proba- 
ble cause,  it  further  affirmed  the  commission  o{ 
the  offense  as  a  fact  and  was  sufficient 

[Ed.  Note. — For  other  cases,  see  Larceny, 
Cent  Dig.  St  58,  69 ;    Dec.  Dig.  {  28.*] 

2.  Cbiminal  Law  (8  1116*)— AppeaI/— Ricoed 
— Rbview. 

The  groands  of  a  demurrer  to  an  affidavit 
not  appearing  of  record,  the  Supreme  Court  can- 
not know  that  the  trial  court  erred  fat  its  ruling 
thereon. 

[Eld.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  2924;  Dec.  Dig.  i  1116.*] 

3.  CBnciKAi,    Law    (S    1144*)— Appeai/— Prb- 

SUMFTIORB— EVIDENCB. 

Where  there  is  no  bill  of  exceptions  show- 
ing the  evidence,  it  will  be  presumed  that  It 
was  sufficient  to  support  the  conviction. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  3031;   Dec.  Dig.  {  1144.*] 

Mayfield,  J.,  dissenting 

Appeal  fromi  Criminal  Court,  Jefferson 
Oranty;    8.  L.  Weaver,  Judge. 

John  Harris  was  convicted  of  petit  lar- 
ceny, and  appeals.    Affirmed. 


Alexander  BL  Garber;  Atty.  Gen.,  for  the 
SUte. 

ANDERSON,  J.  The  affidavit  or  com- 
plaint in  this  case  Is  sufficient  to  support  a 
conviction.  It  Is  true  It  does  not  aver  a 
probable  cause,  etc.;  but  it  goes  further,  and 
affirms  the  commission  of  the  ofTense  as  a 
fact  thus  being  stronger  than  Is  required 
by  the  Constitution  and  the  statute.  The 
affidavit  in  this  case  Is  unlike  the  one  con- 
demned In  the  Butler  Case,  190  Ala.  127,  80 
South.  33&  There  It  did  not  affirm  the  com- 
mission of  the  ottense,  etc.,  as  facts,  but 
merely  stated  that  the  affiant  bad  reason  to 
believe,  etc.  The  grounds  of  demurrer  not 
appearing  of  record,  we  cannot  know  that 
the  trial  court  «Ted  in  its  rulings  thereon. 

The  cause  was  tried  by  the  court  without 
a  Jury.  There  is  no  bill  of  exceptions  show- 
ing the  evldmce;  hence  we  cannot  know 
what  it  was,  but  must  presume  that  It  was 
sufficient  to  support  the  conviction. 

We  are  unable  to  find  any  error  In  the 
record,  and  the  Judgment  must  be  afilrmed. 

Affirmed. 

DOWDELL,  a  J.,  and  SIMPSON,  DEN- 
SON,  McGLELLAN,  and  SAYRE,  JJ.,  con- 
cur. 

MAYFIELD,  J.  (dissenting).  Tbls  Is  an 
appeal  from  a  conviction  of  petit  larceny. 
The-  prosecution  and  the  Judgment  of  con- 
viction are  based  solely  upon  an  affidavit 
and  warrant    The  affidavit  Is  as  follows: 

"The  State  of  Alabama,  Jefferson  (»unty. 
The  Criminal  Court  of  Jefferson  County. 
Personally  appeared  before  me,  H.  B.  Aber- 
natby.  Judge  of  the  Infolor  court  of  Bir- 
mingham, Ala.,  in  and  for  said  cotmty, 
Louis  R.  Dean,  vrtio  bad  probable  cause  to 
believe  and  does  believe,  who  being  duly 
sworn  says  that  John  Harris  and  Will  Bag- 
gett  whose  other  and  further  names  are  un- 
known to  affiant  within  twelve  months  be- 
fore making  this  affidavit  in  said  county 
did  feloniously  take  and  carry  away  one 
copper  tank,  twenty  feet  of  lead  pipe,  and 
fourteen  brass  valves,  all  being  of  the  ag- 
gregate value  of  twenty-two  and  ••/loo  dol- 
lars, the  property  of  Wiley  B.  Burton, 
against  the  peace  and  dignity  of  the  state  of 
Alabama.    Lonls  R.  Dean. 

"Subscribed  and  sworn  to  before  me  this 
23d  day  of  February,  1908.  H.  B.  Aberna- 
thy.  Judge  of  the  Inferior  Court  of  Bir- 
mingham, Ala." 

The  process  was  made  returnable  to  the 
criminal  court  of  Jefferson  county,  and  was 
tried  by  one  of  the  Judges  of  that  conrt 
without  a  Jury.  The  defendant  demurred 
to  the  affidavit  which  demurrer  was  over^ 
ruled,  as  is  sufficiently  shown  by  the  Judg- 
ment entry;  but  the  demurrer  itself  is  not 
shown  by  the  transcript    The  affidavit  was 
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amended,  lay  consent  of  tbe  defendant,  by 
striking  ont  the  phrase,  "twenty  feet  of  lead 
pipe  and  fourteen  brass  valves."  One  of 
the  defendants  demanded  a  severance,  and 
separate  trials  were  had,  resulting  in  the 
conviction  of  both  defendants,  from  which 
Judgments  of  conviction  they  appeal. 

There  is  no  bill  of  exceptions,  no  assign- 
ment of  errors,  and  no  brief  of  counsel.  No 
complaint  or  statement  was  filed  by  the  so- 
licitor. The  judgment  mtist  rest  solely  up- 
on the  affidavit  set  out  abov&  The  affidavit 
Is  wholly  insufficient  for  such  purpose.  The 
statutes  of  this  state  prescribe  tbe  form 
and  sufficiency  of  such  affidavits,  and  the 
one  in  question  does  not  conform  to  the  re- 
quirements. It  does  not  show  that  the  com- 
plainant made  affidavit  or  oath,  as  required 
by  tbe  statute,  that  be  "had  probable  cause 
for  believing  and  that  be  did  believe  that 
the  offense  charged  was  committed,"  etc. 
Tme,  this  phrase  is  in  the  Jurat,  but  it  is  a 
more  gratuitous  recital  of  the  magistrate 
before  whom  the  affiant  appeared,  and  who 
issued  the  warrant,  and  It  affirmatively  ap- 
pears that  the  affiant  did  not  make  oath  to 
this  fact  The  affidavit  would  be  In  all 
things  sufficient  to  charge  petit  larceny,  but 
for  the  failure  to  make  oath  to  this  statu- 
tory requirement  Indeed,  the  affidavit  lit- 
erally follows  the  Oode  form  for  an  indict- 
ment for  petit  larceny;  hence,  if  It  were  an 
indictment.  It  would  be  sufficient 

It  does,  in  a  sense,  seem  to  be  extremely 
technical  to  hold  that  an  affidavit  which 
follows  the  Code  form  for  an  indictment 
is  Insufficient;  yet  It  is  only  by  virtue  of  the 
statute  that  either  the  one  or  the  other  Is 
sufficient  to  support  a  conviction.  Tbe 
statutes  prescribe  the  sufficiency  of  each,  and 
do  not  make  the  form  for  one  sufficient  for 
tbe  other.  It  appears  from  the  statute  that 
the  sine  qua  non  of  an  affidavit  to  author- 
ize the  issue  of  a  warrant,  and  to  support  a 
conviction,  is  the  oath  of  the  affiant  that  he 
has  probable  cause  for  believing  and  does 
believe  that  a  given  offense  has  been  com- 
mitted. The  fact  that  he  swears  the  offense 
has  been  committed  does  not  dispense  with 
the  necessity  of  his  making  oath  that  he 
has  probable  cause  for  believing  and  does 
believe  it  This  is  just  as  necessary  as  it 
la  to  swear  to  the  identity  of  the  offense  or 
of  the  person;  nor  can  tbe  recital  of  the 
fact  by  the  magistrate,  In  the  Jurat,  take 
the  place  of  the  oath  of  the  affiant  to  the 
fact 

This  is  clearly  shown  by  comparing  the 
two  statutes;  one  authorizing  affidavits  and 
warrants  to  support  prosecutions  and  con- 
victions for  misdemeanors  (section  6703  of 
the  Code  of  1907).  and  the  other  authorizing 
affidavits  and  warrants  for  prosecutions  in 
preliminary  proceedings  (sections  7685-7587 
of  the  Oode).  The  one  requires  the  affiant 
to  make  oath  in  writing  that  he  has  prob- 


able cause  for  bellerlng  and  does  bellere, 
etc.,  while  the  latter  requires  the  magistrate, 
upon  complaint  being  made  to  him,  whetber 
oral  or  written,  that  in  the  opinion  of  the  af- 
fiant a  given  offense  has  be^i  committed,  to 
examine  on  oath  the  affiant  and  such  wit- 
nesses as  he  may  propose  and  take  their 
depositions  in  writing,  and  cause  the  same 
to  be  subscribed  by  them,  and  if  the  magis- 
trate be  satisfied  from  these  depositions  tbat 
the  offense  has  been  committed,  and  that 
there  is  reasonable  ground  to  believe  tbat 
the  defendant  is  guilty  thereof,  he  must  la- 
sue  a  warrant  In  tbe  one  case,  for  prose- 
cutions for  misdemeanors  in  county  and  in- 
ferior criminal  courts,  the  law  requires  only 
that  the  complainant  make  affidavit  that  he 
has  probable  cause  for  believing  and  does 
believe  that  tbe  offense  named  has  been 
committed  and  that  the  defendant  named 
is  guilty  thereof;  whereas,  in  preliminary 
proceedings.  It  requires  the  magistrate  to 
take  the  oath  or  deposition  in  writing  of  the 
complainant  and  of  other  witnesses  named 
by  him,  and  then  if  the  magistrate  is  rea- 
sonably satisfied  from  such  depositions  that 
the  offense  complained  of  has  been  comml^ 
ted,  and  that  there  is  reasonable  ground  to 
believe  that  the  defendant  is  guilty  thereof, 
he  must  issue  the  warrant 

These  two  kinds  of  process — one  for  in- 
stituting prosecutions,  In  county  and  oQiet 
criminal  courts,  for  misdemeanors;  the  oth- 
er for  instituting  preliminary  proceedings, 
usually  as  to  felonies — ^have  I>een  confused, 
the  tme  often  used  for  the  other,  or  parts 
of  both  proceedings  combined  in  one,  thus 
rendering  it  Insufficient  for  elttaw.  In  fiict 
the  former  is  often  used  for  the  latter,  with- 
out any  authority  of  law;  and  this  is  a  case 
where  there  is  an  apparent  attempt  to  use 
a  part  of  both  for  the  former,  but  It  is  whol- 
ly Insufficient  and  cannot  support  a  convic- 
tion. Section  6703,  Code;  Butler  ▼.  States 
130  Ala.  127,  30  South.  338;  Miles'  Case,  M 
Ala.  106,  11  South.  403;  Johnson's  Case,  83 
Ala.  29,  2  South.  466. 


OB)  Ala.  1%) 


TTLBR  ▼.  STATU 


(Supreme  Court  of  Alabama.  Feb.  S,  100ft) 

Statutes  (J  18»)— EInactmeht— VAunrrr. 

Under  Const  1901,  (  62,  requiring  the 
legislative  Journals  to  show  that  a  bill  was  re- 
ferred to  a  standing  committee  of  eadt  hoas^ 
acted  upon  by  such  committee,  and  retnmed 
therefrom,  Act  Nov.  23,  1907  (House  BUI  No. 
37 ;  Gen.  Acts,  Sp.  Sess.  1907,  i>.  80),  i«  T(»d 
because  the  Senate  Journal  shows  tbat  the  bill 
was  reported  from  a  committe  other  than  tbt 
one  to  which  It  was  referred. 

[Ed.    Note.— For    other    cases,    see    Statntei^ 
Cent  Dig.  {  10 ;  Dec.  Dig.  {  13v»] 

Appeal  from  City  Court  of  Bessemer;  Wil- 
liam Jackson,  Judge. 
LoD  Tyler  was  convicted  of  crime,  and  ap- 


•For  otbar  caiM  im  lam*  toplo  and  lecUoD  NUMBER  tn  Dae.  A  Am.  Dlca.  U07  to  data,  *  Btpoctar  lado* 


Digitized  by 


Google 


Ala.) 


STEELE  V.  STATE. 


673 


peals.    Reversed  on  rehearing,  and  defendant 
dischnrged. 

Pinkney  Scott  and  R.  H.  Pries,  for  appel- 
lant. Alexander  M.  Gkirber,  Atty.  Gen.,  for 
the  State. 

McCLELLAN,  J.  On  rehearing  counsel  for 
appellant  for  the  first  time  brought  to  our  at- 
tention and  urged  in  brief  the  objection  that 
the  act  approved  November  23,  1907  (Gen. 
Acts,  Sp.  Sess.  1907,  p.  80),  to  prohibit  the 
sale  or  barter  or  having  possession  of  small 
deadly  weapons  of  a  described  character,  was 
not  validly  enacted,  for  the  reason  that  the 
requirements  of  section  62  of  the  Constitu- 
tion of  1901  were  not  complied  with  in  the 
passage  of  the  bill  through  the  Senate.  Sec- 
tion C2  provides:  "No  bill  shall  become  a 
law  until  It  shall  have  been  referred  to  a 
standing  committee  of  each  house,  acted  upon 
by  such  committee  in  session,  and  returned 
therefrom,  which  facts  shall  a£Brmatlvely  ap- 
pear upon  the  Journal  of  each  bouse." 

An  Inspection  of  the  original  Journal  of  the 
Senate  shows  that  this  bill  (House  Bill  37) 
was  regularly  referred  to  the  committee  on 
revision  of  laws  and,  latterly,  that  the  com- 
mittee on  local  legislation  reported  the  same 
back  to  the  Senate.  The  status  then  is  that 
a  bill  referred  to  one  standing  committee  of 
the  body  is  reported  from  another  standing 
committee  to  which  it  does  not  affirmatively 
appear,  from  the  Senate  Journal,  to  have  been 
referred.  This  was  a  patent  failure  of  ob- 
servance of  section  62;  and  the  consequence 
necessarily  is  that  the  bill  was  not  constitu- 
tionally psiSBed,  and  never  became  a  law. 
Walker  v.  City  Council  of  Montgomery,  139 
Ala.  46S.  36  South.  23. 

Accordingly,  the  Judgment  is  reversed,  and 
one  will  be  here  entered  discharging  the  de- 
fendant, appellant 

TYSON,  C.  J.,  and  DOWDEI^L,  SIMPSON, 
ANDERSON,  DENSON,  and  MATFIELD,  JJ., 
concur. 


STEELE!  T.  STATBJ. 
(Supreme  Court  of  Alabama.    Feb.  11,  1909.) 

1.  Sales  (S  462*)— CoNnrnoNAL  Sale— Con- 
TBACT — Execution — Attestation  . 

A  bookkeeper  and  credit  man  for  vendors, 
controlling  all  matters  pertaining  to  a  condi- 
tional sale,  but  receiving  a  salary  and  having  no 
X>ecuniary  interest  In  the  transaction,  is  a  mere 
agent,  and  has  no  such  direct  and  immediate 
'.-iterest  in  the  contract  as  to  render  him  incom- 
petent to  attest  the  execution  thereof. 

[Ed.  Note.— For  other  cases,  see  Sales,  Dec. 
Dig.  f  462.*] 

2.  CoNTBACTs  (8  143*)— Construction— Chab- 
ACTEB  op  Contract. 

In  determining  the  real  character  of  a  con- 
tract, courts  look  to  its  purpose,  rather  than  to 
the  name  given  to  it  by  the  parties. 

(M.   Note.— For  other  cases,   see   (Contracts, 
Dec.  Dig.  i  143.*] 


3.  Sales  (5  484*)  —  "Conditionai,  Sale"  — 
Removal  bt  Vendee— Offen.se. 

A  contract,  after  reciting  that  the  vendors 
had  "rented"  certain  furniture  to  the  vendee, 
provided  that  the  title  should  remain  in  tiie 
vendors  until  the  purchase  money  was  paid  in 
specified  installments,  and  on  default  in  any  pa.v- 
ment  the  vendors  reserved  the  right  to  take  pos- 
session without  legal  process.  There  was  fur- 
ther provision  that  all  payments  should  be  plac- 
ed to  the  credit  of  the  vendee  as  payments  on  the 
"lease,"  or  any  other  goods  for  which  he  might 
owe  the  vendors  by  way  of  open  account  on  any 
other  "lease."  and  that  the  vendee  was  to  have 
no  title  to  the  "lease"  until  his  account  should 
be  settled  in  full.  Held,  that  the  contract  was 
one  of  "conditional  sale,"  entitling  the  vendors 
to  the  protection  afforded  by  Code  1907,  §  7342. 
making  it  a  crime  to  remove  or  sell  personal 
property  to  hinder  or  defraud  any  person  who 
has  a  valid  claim  thereto,  with  knowledge  of  the 
existence  of  such  claim. 

[Ed.  Note.— For  other  cases,  see  Sales,  Dec. 
Dig.  I  484.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  1408-1410.] 

4.  Sales    (J    484*)— Conditional    Sale— Re- 
moval BY  Vendee— Offense — "Claim." 

The  word  "claim,"  in  Code  1907,  $  7342,  is 
used  in  its  popular  sense,  signifying  a  right  to 
claim ;  a  just  title  to  something  in  the  posses- 
sion or  at  the  disposal  of  another. 

[Ed.  Note.— For  other  cases,  see  Sales,  Dec. 
Dig.  I  484.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  1202-1211 ;    vol.  8,  p.  7604.] 

5.  Criminal  Law  (§  741*)— Tbiai^— Direction 
OF  Verdict. 

Where,  in  a  prosecution  for  removing  furni- 
ture sold  under  a  contract  of  conditional  sale, 
in  violation  of  Code  1907,  J  7342,  the  contract 
was  rightfully  received  in  evidence  as  being 
within  the  statute,  it  was  not  error  to  refuse  tlip 
general  affirmative  charge,  intended  to  reiterate 
the  objections  urged  to  Uie  contract  as  evidence. 
[Eld.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  {  741.*] 

6.  Criminal  Law  (J  805*)- Trial— Inbtbuc- 
tions. 

It  is  proper  to  refuse  nnintelligible  Instruc- 
tions. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  f  805.*] 

Appeal  from  City  Court  of  Gadsden ;  Alto 
V.  Lee,  Judge. 

Sam  Steele  was  convicted  of  violating  sec- 
tion 7342,  Code  1907.  and  lie  appeals.  Af- 
firmed. 

The  contract  is  in  the  following  words: 
"State  of  Alabama,  County  of  Etowah.  Sam 
Steele  has  thhs  day  rented  of  Frank  &  Hage- 
dome  the  following  property,  to  wit:  Four 
mattresses,  $10 ;  3  beds,  $10 ;  1  table,  $3.50 ; 
1  stove,  $15 ;  4  springs,  $13.50 — of  the  agreed 
value  of  $51.50,   with   interest   from   date, 

payable  $ cash,  balance  at  the  rate  of 

$3  per  two  weeks,  which  property  I  agree  to 
keep  at  No.  22  Lake  Front  street,  in  Alabama 
City,  and  not  to  remove  the  same  without 
the  consent  of  said  Frank  &  Hagedome.  The 
title  to  said  property  shall  remain  in  said 
Frank  &  Hagedorne  until  the  whole  amount 
of  said  lease  has  been  paid.  In  case  I  fall 
to   make  any  payment,   the  whole  amount 


•For  other  casea  se«  aame  topic  and  aectlon  NUMBER  In  Dec.  *  Am.  Digs.  1907  to  date,  *  Reporter  Indexes 
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shall  become  doe,  and  they  shall  have  the 
right  to  sue  and  recover  the  same;  and  in 
case  I  fall  to  make  any  of  the  payments 
they  shall  have  the  right  to  take  possession 
of  the  property  without  legal  process,  and  all 
payments  made  shall  be  applied  for  the  use 
of  said  merchandise.  I  further  agree  that 
each  and  all  payments  shall  be  placed  to 
my  credit  as  payment  on  this  lease,  or  any 
other  goods  which  I  may  owe  for  to  said 
Frank  &  Hagedorne  either  by  open  account  or 
by  other  lease,  and  I  shall  have  no  title  to 
this  lease  until  my  account  shall  have  been 
settled  In  full."  Then  follows  the  waiver 
of  exemptions  and  agreement  to  pay  attor- 
ney's fees.  Signed:  "Sam  Steele,"  by  mark, 
and  witnessed  by  Lee  Frelbaum.  The  ob- 
jections to  the  introduction  of  this  lease 
sufficiently  appear  in  the  opinion. 

The  following  charges  were  refused  to  de- 
fendant: (1)  General  affirmative  charge.  (2) 
"The  court  charges  the  jury,  before  you  can 
convict  the  defendant,  the  statements  show 
you  beyond  a  reasonable  doubt  that  defend- 
ant under  a  written  Instrument,  lien,  con- 
tract by  law,  for  rent  or  advances,  or  any 
other  lawful  or  valid  claim,  verbal  or  writ- 
ten, with  knowledge  of  the  existence  thereof 
for  the  purpose  of  hindering  or  delaying 
Frank  &  Hagedorne.  (3)  When  the  defend- 
ant moved  the  goods  as  shows  by  the  evi- 
dence, had  at  the  time  a  purpose  to  hinder 
or  delay  or  defraud  Frank  &  Hagedorne." 

Cato  D.  Glover,  for  appellant.  Alexander 
M.  Garber,  Atty.  Gen.,  for  the  State. 

SAYRE,  J.  The  defendant  was  indicted 
and  convicted  for  removing  certain  articles 
of  household  furniture  in  violation  of  section 
7342,  Code  1907.  Defendant  had  purchased 
the  articles  in  question  from  the  firm  of 
Frank  &  Hagedorne,  and  the  relations  of  the 
parties  in  respect  to  the  property  were  evi- 
denced by  a  paper  writing,  signed  by  the 
defendant,  which,  beginning  with  a  recital 
that  the  vendors  had  "rented"  the  property 
to  defendant,  provided  that  the  title  to  the 
property  should  remain  in  the  vendors  until 
the  whole  amount  of  the  purchase  money 
was  paid,  the  same  to  be  paid  in  specified  in- 
stallments, and  In  case  there  was  failure  to 
make  any  payment  the  vendors  reserved  the 
right  to  take  possession  without  legal  pro- 
cess. There  was  further  provision  that  all 
payments  should  be  placed  to  the  credit  of 
defendant  as  payments  on  the  "lease,"  as  it 
Is  in  places  termed,  or  any  other  goods  for 
which  he  might  owe  the  vendors  by  way  of 
open  account  on  any  other  "lease,"  and  that 
the  defendant  was  to  have  no  title  to  the 
"lease"  until  his  account  should  be  settled  in 
full. 

Defendant  executed  the  writing  by  making 
his  mark,  which  was  witnessed  by  one  Frel- 
baum, who  was  bookkeeper  and  credit  man 
for  the  vendors,  and,  as  the  bill  of  exceptions 
states,  the  evidence  showed  that  he  coi)troll- 


ed  all  matters  pertaining  to  the  sale  of  the 
furniture  in  question,  but  was  a  man  on  sal- 
ary and  bad  no  pecuniary  interest  in  the 
transaction.  The  writing  was  admitted  to 
the  consideration  of  the  Jury  over  the  ob- 
jection and  exception  of  the  defendant. 
Frelbaum  was  a  mere  agent,  and  had  no  such 
direct  and  immediate  interest  In  the  con- 
tract as  would  render  him  Incompetent  to  at- 
test the  execution  of  the  writing.  Sowell  t. 
Bank  of  Brewton,  119  Ala.  92,  24  South. 
585. 

Other  objections  to  the  admission  of  the 
writing  appear  to  have  proceeded  on  the 
Idea  that  the  vendors,  having  retained  the 
legal  title,  had  a  general  property  in  the 
goods,  which  was  the  subject  of  larceny  or 
embezzlement,  and  no  such  mere  claim  as 
entitled  them  to  the  protection  afforded  by 
section  7342.  In  determining  the  real  char- 
acter of  a  contract,  courts  look  to  its  purpose 
rather  than  to  the  name  given  to  It  by  the 
parties.  The  contract  in  question  was  a 
contract  of  conditional  sale,  the  effort  to  dis- 
guise it  as  a  lease  to  the  contrary  notwith- 
standing. 8  Am.  &  Eng.  Ency.  Law,  447. 
The  retention  of  title  by  the  vendors  did 
not  make  them  the  absolute  owners  of  the 
propertjr.  Bingham  v.  Vandergrift,  93  Ala. 
283,  9  South.  280.  It  was,  at  most,  a  form 
of  security  for  the  payment  of  the  pur- 
chase money.  Tanner  v.  Hall,  89  Ala.  628, 
7  South.  187.  The  contract  committed  the 
property  to  the  defendant  for  himself,  and 
not  for  the  vendors.  He  had  the  rights  of 
user  and  enjoyment  which  are  essential 
characteristics  entering  into  the  legal  notion 
of  property.  The  contract  did  not  contem- 
plate a  redelivery  of  the  property  to  the 
vendors  so  long  as  its  terms  were  observ- 
ed, and  its  character  was  fixed  upon  its 
execution  and  delivery.  If  honestly  entered 
into  by  the  defendant.  It  did  not  reserve 
to  the  vendors  a  property  right  which  is  pro- 
tected by  the  statutes  against  larceny;  nor 
did  it  confer  possession  on  the  defendant  as 
clerk,  agent,  servant,  or  apprentice  of  ven- 
dors, so  as  to  render  him  amenable  to  the 
statute  against  embezzlement 

The  word  "claim"  In  the  statute  Is  used 
in  its  popular  sense,  and  signifies  a  right  to 
claim ;  a  just  title  to  something  in  the  pos- 
session or  at  the  disposal  of  another.  Cen- 
tury Dictionary.  In  May  v.  State,  115  Ala. 
14,  22  South.  Gil,  it  was  ruled  that  a  mort- 
gagee, after  the  law  day  of  the  mortgage, 
was  a  person  having  a  claim  to  property 
embraced  In  the  mortgage  under  a  written 
instrument,  within  the  language  of  section 
3835,  Code  1886,  now  section  7342,  Code  1907. 
Accordingly,  we  hold  that  the  objection  tak- 
en by  the  defendant  was  not  well  taken. 

The  general  affirmative  charge,  refused  to 
the  defendant,  seems  to  have  been  intended 
to  reiterate  the  objections  which  had  been 
urged  to  the  writing  as  evidence.  That  writ- 
ing properly  admitted,  the  case  was  clearly 
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one  for  the  Jury.    Two  other  charges  refus- 
ed, as  they  appear  In  the  transcript  of  the 
record,  are  unintelligible,  and  were  proper- 
ly refused. 
Affirmed. 

DOWDELL,  0.  X.  and  ANDERSON,  Mc- 
CLKLLAN,  and  MAYFIELD,  JJ.,  concur. 


LONG  et  al.  t.  SHEPHERD  et  al. 
(Snpreme  Court  of  Alabama.     Feb.  9,  1909.) 

1.  iNJUNcnoN  (S  172*)— Tempobabt  Injunc- 
tion— DissoLxmoN  ON  Answer. 

The  answer  haviD|;  fully  denied  the  equity 
of  the  bill  for  injunction,  a  temporary  injunc- 
tion was  properly  dissolved. 

[Ed.  Note. — For  other  cases,  see  Injunction, 
Cent  Dig.  H  37ft-383;   Dec.  Dig.  {  172.»] 

a  Injunction   (J  76*)  —  Sub jects  —  Pubijo 

Officers— Contracts. 

Illegal  acts  of  public  officers  may  be  en- 
joined, but  not  merely  acts  of  mistaken  judg- 
ment ;  and,  county  commissioners  having  au- 
thority to  contract  for  construction  of  buildings, 
fulfillment  of  the  contract  could  not  be  enjoin- 
ed, though  it  were  inexpedient  or  not  so  good  as 
they  or  others  could  make. 

[EM.  Note.— For  other  cases,  see  Injunction, 
Cent.  Dig.  f  145 ;   Dec.  Kg.  i  76.*] 

3.  Counties  (S  196*)— Coumissionebs  —  Con- 
tBACTS— Injunction  bt  Taxpayer. 

A  citizen  and  taxpayer  could  not  enjoin 
payment  of  claims  for  extra  work  by  a  contract- 
or under  a  contract  with  county  commissioners 
providing  that  no  change  should  be  made  in  the 
contract  except  on  the  order  of  the  commission- 
ers' court,  as  this  provision  was  for  the  benefit 
of  the  contracting  parties,  and  not  for  stran- 
gers. 

[Eld.  Note. — For  other  cases,  see  Counties, 
Cent  Dig.  f  308;   Dec  Dig.  {  196.*] 

4.  Contracts  (§  330*)— Rights  of  Stbanoebs. 

If  the  parties  to  a  contract  change  it  and 
substitute  a  new  one,  a  third  party  or  court  can- 
not hold  them  to  the  first,  though  it  be  in  writ- 
ing and  provide  that  its  terms  shall  not  be 
changed  or  varied  except  in  writing,  and  the 
snbsequent  contract  rest  wholly  in  parol. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  {  1592;  Dec.  Dig.  {  330.*] 

Appeal  from  Chancery  Court,  Walker 
County;  A.  H.  Benners,  Chancellor. 

Suit  for  Injunction  by  T.  L.  Long  and  oth- 
ers against  J.  W.  Shepherd  and  others. 
Prom  a  decree  dissolving  temporary  Injunc- 
tion, plaintiffs  appeal.    Affirmed. 

A.  F.  Fite,  for  appellants.  Bankhead  & 
Bankhead,  for  appellees. 

MAXFIELD,  J.  This  appeal  is  from  a 
decree  dlssolTlng  a  temporary  injunction. 
The  impropriety  of  this  decree  is  the  only 
error  assigned.  The  bill  was  filed  by  the 
appellants,  as  residents  and  taxpayers, 
against  the  appellees  In  their  official  ca- 
pacity as  county  commissioners,  to  enjoin 
the  allowance  and  payment  of  claims  for 
extra  work  performed  by  the  contractor  In 
the  construction  of  a  county  courthouse. 
The  answer  of  the  respondents  denied  fully 


and  particularly  every  averment  of  the  orig- 
inal and  amended  bills  which  could  be  said 
to  give  them  equity  or  to  authorize  a  tem- 
porary Injunction.  We  fully  agree  with  and 
concur  in  the  opinion  of  the  learned  chancel- 
lor that  the  Injunction  should  be  dissolved. 

The  original  bill  was  clearly  without  equi- 
ty. The  amended  bill,  while  It  may  contain 
equity,  was  subject  to  demurrer;  but  the 
sustaining  of  the  demurrer  thereto  is  not 
assigned  as  error.  The  answer  having  ex- 
plicitly and  fully  denied  every  possible  equity 
of  the  bill,  we  think  the  chancellor  proper- 
ly dissolved  the  Injunction,  and,  while  the 
chancellor  has  a  large  discretion  on  such 
hearings,  we  are  not  prepared  to  say  It 
would  not  have  been  revlsable  error  to  re- 
tain this  injunction  on  the  showing  which 
appears  from  this  record.  Equity  will  of- 
ten interpose,  in  behalf  of  taxpayers,  to  re- 
strain illegal  acts  of  public  officers  under 
color  and  claim  of  official  authority,  when 
such  acts  tend  to  Impair  public  rights  and 
those  of  the  taxpayers,  or  will  result  in 
Irreparable  injury  to  private  citizens.  But 
mere  negligence  of  official  routine,  not  gross 
or  wanton,  mere  mistake  or  error  of  Judg- 
ment, or  lack  of  experience,  etc.,  in  the  ab- 
sence of  fraud,  will  not  authorize  courts  of 
equity  to  enjoin  public  officers  from  doing 
acts  authorized  by  law,  whatever  may  be 
the  opinion  of  the  court  or  of  the  public  as 
to  the  wisdom  of  such  acts  or  the  mode  of 
doing  them.  The  act  sought  to  be  enjoined 
must  be  unlawful,  or  the  mode,  manner,  or 
extent  of  Its  execution  must  be  fraudulent 
in  fact  or  In  law.  1  Spelling,  Kxtraord.  Re- 
lief, 483-508. 

The  county  commissioners  have  the  un- 
doubted right  and  power  to  build  county 
courthouses,  and  to  make  contracts  therefor, 
and  to  pass  and  allow  valid  claims  of  the 
contractor  on  such  account  This  is  not 
only  their  right,  but  is  their  duty,  which 
they  can  be  forced  to  perform,  or  for  a  fail- 
ure so  to  do  they  can  be  made  liable.  The 
fact  that  they  make  a  contract  for  buildings, 
such  as  courts  may  think  inexpedient  or 
Improper,  or  not  as  good  as  they  or  other  per- 
sons could  make,  Is  no  ground  to  enjoin 
them  from  so  contracting,  or  from  carrying 
out  a  contract  which  they  have  made,  with- 
in the  Hue  and  scope  of  their  powers  and  du- 
ties. Matkln  v.  Marengo  Co.,  137  Ala.  155, 
34  South.  171;  Hays  v.  Ahldrlch,  115  Ala. 
239,  22  South.  465.  Of  course,  if  they  make 
an  official  contract  for  the  purpose  of  de- 
frauding the  public  and  for  their  individual 
benefit,  under  color  of  official  right  and  as 
a  cloak  to  hide  fraud,  and  by  virtue  of  such 
official  contract  or  act  attempt  to  have  pub- 
lic funds  applied,  not  for  the  use  and  bene- 
fit of  the  public  but  for  their  own  person- 
al benefit,  or  for  that  of  a  third  party  with 
whom  they  contract,  then  a  court  of  equity 
would  enjoin  the  execution  of  such  a  con- 
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tract,  though  It  was  ostensibly  for  the  pub- 
lic good  aud  within  the  line  of  their  powers 
and  duties.  If  there  can  be  said  to  be  any 
such  averments  In  this  bill,  they  are  vague 
and  uncertain,  and  rest  largely  upon  infer- 
ence; and  they  were,  so  far  as  It  was  neces- 
sary 80  to  do,  fully  denied  by  the  answer, 
and  there  was  certainly  not  sufficient  proof 
otherwise  to  Justify  the  injunction.  Harri- 
son V.  Yerby,  87  Ala.  185,  6  South.  3. 

There  was  certainly  nothing  in  the  conten- 
tion of  the  original  bill  that  the  contract  for 
the  building  was  in  writing  and  provided 
that  there  should  be  no  change  or  altera- 
tion In  the  plans  and  specifications  or  con- 
tract except  upon  the  written  order  of  the 
commissioners'  court,  and  that  the  contract- 
or had  filed  a  claim  with  the  commissioners' 
court  for  a  large  sum  which  was  claimed 
for  extra  work,  not  provided  for  in  the  con- 
tract, and  for  which  there  had  been  no  writ- 
ten contract,  and  that  such  extra  work  was, 
therefore,  Illegal  and  in  violation  of  the 
written  contract.  This  provision  was  for 
the  benefit  of  the  parties  thereto,  and  not 
for  that  of  strangers.  If  both  parties  agree 
thereto,  they  may  subsequently  amend  the 
whole  contract,  or  any  particular  part,  or 
make  a  new  one  in  substitution  therefor. 
Such  new  contract  may  be  oral,  as  well  as 
In  writing.  If  the  parties  to  a  contract 
change  it  and  substitute  a  new  one,  a  third 
party  or  court  cannot  hold  them  to  the  first, 
though  it  be  In  writing  and  provide  that  Its 
terms  shall  not  be  changed  or  varied  except 
In  writing,  and  the  subsequent  contract  rest 
wholly  In  parol.  If  this  were  not  true,  and 
the  commissioners'  court  should  make  a  bad 
contract,  or  the  architect  make  a  mistake 
In  the  specifications,  the  contract  being  in 
writing  and  providing  that  neither  it  nor  the 
specifications  should  be  changed,  by  writ- 
ing or  otherwise,  then  there  would  be  no  re- 
lief from  the  error,  though  both  the  com- 
missioners and  contractor  be  willing  and 
desirous  to  make  correction  of  the  error. 

The  decree  of  the  chancellor  must  be  af- 
firmed. 

Affirmed. 

DOWDELL,  C.  J.,  and  ANDERSON  and 
McCELLAN,  JJ.,  concur. 


(159  Ala.  M9) 

POSTAL  TELEGRAPH  CABLE  CO.  v. 

REAL. 

(Supreme  Court  of  Alabama.    Feb.  4,  1009.) 

1.  Telegraphs  and  Telephones  (8  08*)— 
Transmission  of  Messages  —  Failure  to 
Deliver. 

Where  a  telecram  to  plaintiff's  mother 
read:  "John  [plaintiff]  badly  hurt,  wants  to  see 
you,"  etc.,  it  was  immaterial  whether  the  re- 
lationship between  the  parties  was  revealed  to 
defendant  telegraph  company's  agents  when  the 
mestiage  was  delivered ;  the  wording  showing 
the  urgency  of  prompt  transmission,  and  charg- 


ing defendant  with  notice  of  the  relationship, 
and  thnt  as  a  natural  conseiiuence  of  a  failure 
to  deliver  it  plaintiff  would  be  subjected  to 
physical  pain  and  mental  suffering. 

[Ed.  Note. — For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  §$  00,  70;  Dec.  Dig. 
§08.«] 

2.  Telegraphs  and  Telephones  (|  C7*)  — 
Transmission  of  Messages  —  Failure  to 
Deliver— Damages. 

Where  a  message  notified  defendant  tele- 
graph company  that  plaintiff  was  badly  hurt, 
carried  with  it  notice  that  the  sendee  was  plain- 
tiff's mother,  and  apprised  defendant  of  the  ne- 
cessity of  prompt  delivery,  plaintiff  was  entitled, 
in  an  action  for  failure  to  deliver  the  message, 
to  damages  for  the  pain  resulting  from  the  ab- 
sence of  his  mother's  care  while,  but  for  the 
breach  of  the  contract,  she  might  have  been  with 
him. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Dec.  Dig.  |  t>7.*J 

3.  Appeal  and  Error  (§  1010*)— Judgment 
Supported  bt  Evidence— Conclusiveness. 

Where  a  cause  was  tried  by  the  court  and 
on  the  testimony  of  witnesses  examined  ore 
tenus,  and  there  was  sufficient  evidence  to  sup- 
port the  judgment,  it  will  not  be  disturbed  on 
appeal. 

[FA.  Note.— For  other  cases,  see  Api)eal  and 
Error,  Cent.  Dig.  g§  3079-30S2;  Dec.  Dig.  { 
1010.*] 

Appeal  from  Tuscaloosa  County  Court; 
Henry  B.  Foster,  Judge. 

Action  by  John  Beal,  Jr.,  against  the  Post- 
al Telegraph  Cable  Company.  Judjrment  for 
plaintiff,  aud  defendant  appeals.    Affirmed. 

Vandegraaft  &  Sprott,  for  appellant 
Henry  Fitts,  for  appellee. 

DENSON,  J.  The  plaintiff,  while  engaged 
in  mining  coal  near  Sydney,  Ala.,  was  severe- 
ly burned  in  an  explosion  which  occurred  In 
the  mine  on  the  3d  day  of  June,  1907.  At 
2  p.  m.  of  the  following  day,  at  plaintifPs 
request,  William  James  (through  a  Mr.  Hen- 
derson) delivered  to  the  defendant  com- 
pany's telegraph  office  in  the  city  of  Birming- 
ham, Ala.,  a  message  to  be  transmitted  to 
plaintlfTs  mother,  as  follows,  viz.:  "Birming- 
ham, Ala.,  June  4,  '07.  Mattle  Beal  (colored), 
Tuscaloosa,  Ala.  John  badly  hurt  wants  to 
see  you  at  Sydney  coal  mine.  [Signed]  Wm. 
James."  The  toll  was  paid  In  Birmingham 
for  the  transmission  of  the  message,  and  the 
telegram  was  received  by  the  defendant's 
operator  at  Tuscaloosa  at  2K)C  p.  m.  the  same 
day  it  was  delivered  for  transmission  at  the 
Birmingham  office.  As  soon  as  it  was  re- 
ceived by  defendant's  operator  at  Tusca- 
loosa, he  committed  it  to  one  of  the  com- 
pany's messenger  boys  to  be  deliveretl  to  the 
addressee.  The  messenger  made  an  ineffect- 
ual effort  to  find  Mattle  Beal,  and  returned 
the  message  to  the  office  about  45  minutes 
after  he  received  it.  Thereupon,  and  about 
4  p.  m.  of  the  same  day,  the  operator  at 
Tuscaloosa  wired  to  the  sender  a  ser^•loe 
nies.sage,  to  the  effect  that  Mattle  Beal  could 
not  be  found  In  Tuscaloosa.    William  James 
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received  Uiat  message,  and  mailed  to  Mattie 
Beal  a  special  delivery  letter,  notifying  her 
of  plalntUTs  condition.  This  letter  Mattie 
Beal  received  early  on  the  morning  of  Thurs- 
day, June  6tb;  and  she  left  Tuscaloosa  at 
10  o'clock  on  the  same  morning,  reaching 
plaintifTs  bedside  that  afternoon,  "about  two 
hours  by  sun,"  where  she  found  him  in  a 
very  bad  condition — which  condition,  as  the 
evidence  tended  to  show,  was  due  in  large 
part  to  lack  of  some  one  to  nurse  him.  The 
evidence  tended  to  show  that  the  telegram 
was  mailed  by  the  operator  in  Tuscaloosa  to 
the  addressee,  and  that  It  was  received  by 
ber  husband  on  the  7th  of  June.  It  also 
showed  that  the  addressee  was  a  negro  wo- 
man living  within  the  company's  delivery 
limits  in  Tuscaloosa,  and  that  she  had  been 
living  there  for  a  period  of  seven  years  next 
before  the  time  hereinbefore  referred  to. 
The  evidence  further  tended  to  show  that 
the  messenger  boy  was  derelict  in  not  mak- 
ing delivery  of  the  message,  and  that,  If  It 
bad  been  promptly  delivered,  plaintiff's  mo- 
ther would  probably  have  reached  him  on 
tbe  night  of  June  4th. 

The  action  is  ex  contractu.  Breach  of  con- 
tract, in  the  failure  to  deliver  with  reason- 
able dispatch.  Is  alleged,  and  damages  are 
claimed  for  physical  pain  and  mental  an- 
guish, in  addition  to  the  toll  paid  for  the 
transmission  of  the  message.  The  assign- 
ments of  error  insisted  upon  relate  to  rulings 
of  the  court  on  the  admissibility  of  testi- 
mony, to  the  action  of  the  court  in  render- 
ing Judgment  for  the  platntltf,  and  to  the 
•vermling  of  defendant's  motion  for  a  new 
trial. 

So  far  as  tbe  questions  presented  for  de- 
cision are  concerned,  we  are  clear  in  our 
opinion  that  whether  tbe  relationship  be- 
tween Mattie  Beal' and  the  plaintiff  was  re- 
vealed to  defendant's  agents  before  or  tbe 
time  the  message  was  delivered  for  trans- 
mission 16  immaterial,  for  tbe  reason  that 
tbe  wording  of  the  message  was  such  as  to 
berald  its  own  Importance  and  tbe  urgency 
of  prompt  dellvei7,  and  charged  the  defend- 
ant company  with  notice  of  tbe  relationship 
tbat  existed  between  the  parties,  and,  fur- 
ther, that  as  a  natural  consequence  of  a 
Allure  to  deliver  It  plaintlfl  would  be  sub- 
tKted  to  physical  pain  and  mental  suffer- 
mg.  Western  Union  Tel.  Co.  v.  Henderson, 
88  Ala.  510,  7  South.  419,  18  Am.  St  Rep. 
148;  Western  Union  Tel.  Co.  v.  Long,  148 
Ala.  202,  41  South.  966;  Western  Union  Tel. 
Co.  v.  Carter,  85  Tex.  580,  22  S.  W.  961,  34 
Am.  St  Rep.  826;  Western  Union  Tel.  Co. 
V.  Adams,  75  Tex.  531,  12  8.  W.  857,  6  H 
B.  A.  844,  16  Am.  St  Rep.  920;  Western 
Union  TeL  Co.  v.  EdsaU,  74  Tex.  S29,  12  S. 
W.  41,  15  Am.  St  Rep.  835. 
THe  rullnga  of  the  court  on  the  admissibil- 


ity of  testimony  are  challenged,  in  brief  of 
appellant's  counsel,  upon  the  notion  that 
damages  for  physical  pain  are  not  wltbin 
the  rule  of  recoverable  damages  in  this  cause. 
It  may  be  conceded  that  pain,  the  natura' 
consequence  of  the  injury  Itself,  Is  not  t 
proper  basis  for  damages;  but  this  Is  not  tbe 
precise  question  here.  Our  question  is:  if 
plaintiff's  pain  was  prolonged  or  augmented, 
on  account  of  lack  of  the  attention  an^ 
soothing  care  of  his  mother  during  a  perioA 
when,  but  for  tbe  breach  of  the  contract  t« 
promptly  deliver  said  message,  she  could  and 
would  have  been  present  to  minister  to  and 
care  for  him,  should  such  pain  be  considered 
In  estimating  the  amount  of  plaintiff's  dam- 
ages? The  message  in  so  many  words  noti- 
fied defendant  tbat  tbe  plaintiff  was  badly 
hurt ;  and  if,  as  has  been  stated.  Its  wording 
carried  with  it  notice  tbat  the  sendee  was 
the  mother  of  plaintiff,  and  also  apprised  de- 
fendant of  the  necessity  of  prompt  deilrery, 
we  cannot  see  why.  If  plaintiff's  pain  mlgt.. 
have  been  soothed  or  lessened  by  his  mo- 
ther's care  and  ministrations  during  a  period 
when,  but  for  tbe  breach  of  the  contract  by 
the  defendant,  she  might  have  been  with 
him,  such  pain  should  not  be  said  to  have 
l)een  a  direct  and  proximate  consequence  of 
the  breach  of  the  contract  and  within  the 
contemplation  of  the  parties.  The  court 
holds  that  it  was,  and  that  It  was,  conse- 
quently, within  tbe  rule  of  recoverable  dam- 
ages. Western  Union  Tel.  Co.  v.  Church.  3 
Neb.  (Unof.)  22,  90  N.  W.  878,  57  L.  K.  A. 
905;  Western  Union  Tel.  Co.  v.  Cooper. 
71  Tex.  507,  9  S.  W.  598»  1  L.  R.  A.  T28,  10 
Am.  St  Rep.  772.  The  objections  of  the  de- 
fendant to  the  testimony  offered  are  limited 
to  the  grounds  of  irrelevancy  and  immate- 
riality. From  what  we  have  said  above,  it 
follows  that  they  were  properly  overruled. 
3  Brick.  Dig.  p.  444,  {  574. 

The  other  assignments  of  error  insisted  np- 
on  call  in  question  the  judgment  of  tbe  court 
rendered  in  favor  of  the  plaintiff  and  the 
order  overruling  the  motion  for  a  new  trial. 
The  cause  was  tried,  under  the  practice  act 
applicable  to  tbe  Tuscaloosa  county  court  by 
the  court  without  the  intervention  of  a  jury : 
and  on  the  testimony  of  witnesses,  who  wer« 
examined  before  tbe  court  ore  tenus,  we  can- 
not say  tbat  the  judgment  rendered  is  plaift 
ly  erroneous.  On  the  contrary,  there  is  8ulll< 
dent  evidence  to  support  the  judgment  and 
we  shall,  therefore,  not  disturb  It  Woodrow 
V.  Hawving,  105  Ala.  240,  16  South.  720.  Fur- 
thermore, it  cannot  be  said  tbat  tbe  motiov 
for  a  new  trial  should  have  been  granted. 

Let  the  judgment  appealed  from  be  af- 
firmed. 

Affirmed. 

TYSON,  O.  3.,  and  SIMPSON  and  MAT- 
FIELD,  JJ.,  concur. 
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WILKINS  V.  HARDAWAT. 

(Supreme  Court  of  Alabama.     Feb.  18,  1909.) 

1.  Specific    Performance   ({    114*)— Plead- 
ing—Demurrer— Grounds. 

In  a  suit  for  the  specific  performance  of  a 
contract  to  convey  a  tract  of  land,  the  bill  is 
not  demurrable  on  the  ground  that  specific  per- 
formance would  infringe  defendant's  homestead 
riglit,  either  in  the  particular  tract  or  in  the 
right  of  selection  from  a  larger  tract,  where  the 
bill  does  not  show  that  the  land  for  which  a 
conveyance  is  sought  is  part  of  defendant's 
homestead,  though  it  does  appear  that  it  is  a 
part  of  a.  Utrger  tract  owned  by  defendant,  since 
It  will  not  be  assumed  that  it  was  a  part  of 
defendant's  homestead  from  such  fact  alone. 

(Ed.  Note. — For  other  cases,  see  Specific  Per- 
formance, Dec.  Dig.  §  114.*] 

2.  Vendor  and  Purchaser  (J  207*)— Options 
—Certainty— AssiONABiLiTY. 

An  option  to  purchase  provided  for  the  con- 
veyance of  land  lying  between  normal  low-water 
line  on  the  west  bank  of  a  river  and  a  line  level 
with  the  crest  of  a  dam  or  dams  of  such  height, 
and  at  such  location  on  the  river  as  the  pur- 
chaser might  desire  to  erect,  as  such  line  would 
meander  along  the  west  bank  of  the  river  and 
the  north  and  south  lines  of  such  place.  The 
contract  provided  that  the  area  of  the  tract  re- 
ferred to  should  be  ascertained  before  the  erec- 
tion of  the  dam  or  dams  was  begun.  Pursuant 
to  the  provisions  of  the  contmot,  after  the  pur- 
chaser designated  the  height  of  his  dam,  a  sur- 
vey was  made,  and  the  exact  description  and 
area  of  the  tract  agreed  to  be  conveyed  ascer- 
tained. Held,  that  the  subject-matter  of  the 
contract  was  rendered  certain  to  every  intent, 
80  as  to  render  it  assignable. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Dec.  Dig.  J  207.*] 

3.  Specific  Performance  (|  29*) — Contracts 
Enfokckable — Cf.ktainty. 

The  mere  fact  that  the  contract  reposed  in 
the  purchaser  the  right  to  determine  the  loca- 
tion of  the  west  line  of  the  tract  by  the  deter- 
mination of  the  height  of  the  dam  did  not  ren- 
der it  too  uncertain  to  warrant  specific  perform- 
ance. 

[Ed.  Note. — For  other  cases,  see  Specific  Per- 
formance, Cent.  Dig.  §|  73,  74;  Dec.  Dig.  I 
29.*] 

4.  SpEcirio  Pkefobmance  (8  114*)— Pleading 
—Demurrer. 

Where  the  bill  for  specific  performance  of 
the  contract  averred  that  nnrsuant  to  its  pro- 
visions the  survey  was  made,  and  the  exact  de- 
scription and  area  of  the  tract  agreed  to  be  sold 
ascertained,  it  was  sufiicient  as  against  demur- 
rer to  show  that  any  uncertainty  in  the  descrip- 
tion in  the  contract  was  removed. 

[Ed.  Note. — For  other  cases,  see  Specific  Per- 
formance, Dec.  Dig.  i  114.*] 

Denson  and  Sayre,  JJ.,  dissenting. 

Appeal  from  Chancery  Court,  Chambers 
County;  W.  W.  Whiteside,  Chancellor. 

Bill  by  B.  H.  Hardaway  against  .T.  C. 
Wllklns  for  specific  perforniance  of  a  con- 
tract to  convey.  Prom  a  Judgment  overrul- 
ing demurrers  to  the  bill,  respondent  appeals. 
Affirmed. 

The  contract   referred    to   la   as   follows: 
"Tills  memorandum  of  agreement,  made  and 
entered  intp  this,  the  1st  day  of  March,  190.">, 
between    J.    C.    Wilkius,    oif    the  county   of  i 
Chambers,   nnd   state  of  Alabiima,   jiarty  of  I 


the  first  part,  and  S.  S.  Scott,  Jr.,  In  the 
county  of  Lee,  and  state  of  Alabama,  party 
of  the  second  part,  wltnesseth:  That  the 
party  of  the  first  part,  for  and  In  considera- 
tion of  ^1  to  him  in  hand  paid,  hereby  agrees 
that  at  any  time  within  six  months  of  this 
date,  at  the  option  of  the  said  party  of  the 
second  part,  and  upon  furtlier  payment  by 
the  said  party  of  the  second  part  to  the 
party  of  the  first  part  of  the  sum  of  |25  per 
acre,  then  the  party  of  the  first  part  will 
execute  and  deliver  to  the  party  of  the  sec- 
ond part  good  and  suflSdent  title  in  fee  Bim- 
ple  to  so  much  of  the  land  of  the  said  party 
of  the  first  part  as  will  lie  and  be  betsreen 
a  line  at  normal  low-water  line  on  the  west 
bank  of  the  Tallapoosa  river  and  a  line  level 
with  the  crest  of  a  dam  or  dams  of  such 
height  and  at  such  location  on  said  river  as 
the  said  party  of  the  second  party  may  de- 
sire to  erect,  as  the  said  line  would  meander 
along  the  west  bank  of  said  river  and  the 
north  and  south  lines  of  said  place;  It  be- 
ing understood  that  the  area  of  the  tract  re- 
ferred to  will  be  ascertained  before  the  erec- 
tion of  the  dam  or  dams  is  begun,  and  it  Is 
further  understood  that  the  compensatloD 
paid  as  above  shall  be  full  and  entire  com- 
pensation for  all  right,  title,  and  interest 
the  said  party  of  the  first  part  shall  have  in 
or  to  the  bed  of  the  river  or  creek  opposite 
to  said  land.  The  land  referred  to  and  in 
contemplation  in  this  option  is  bounded  as 
follows:  North,  James  Hamm  ;  east,  Talla- 
poosa river;  south,  by  self,  and  extending 
down  to  lower  point  of  shoals  above  ferry; 
west,  by  self— in  Chambers  county,  Ala." 
This  option  was  transferred  from  Scott  to 
Hardaway  for  a  recited  consideration,  and 
on  September  1,  1905,  after  the  execution 
of  the  option,  it  was  extended  for  six  months. 

Strother,  Hines  &  FuUfer,  for  appellant 
E.  M.  Oliver,  for  apiiellee. 

McCLELLAN,  J.  Bill  for  specific  perform- 
ance of  contract  to  convey  real  estate.  The 
report  of  the  case  will  contain  the  lustm- 
meut  exhibited  with  the  bill.  Paragraph  4 
of  the  bill,  as  at  present  important,  is  as  fol- 
lows: "Orator  further  avers  that  In  accord- 
ance with  the  provisions  of  said  contract  a 
survey  was  made,  and  the  area  of  the  tract 
agreed  to  be  sold  was  ascertained  to  be  11.8 
acres.  •  •  • "  From  paragraph  5  of  the 
bill  it  appears  that  "the  exact  description  of 
the  lands  agreed  In  said  contract  to  be  con- 
veyed, as  shown  by  the  survey  thereof,  is  as 
follows."  And  it  then  proceeds  with  a  mi- 
nute description  of  the  land,  and  latterly  in 
the  paragraph  it  is  stated  "that  the  lands 
described  In  this  paragraph  are  the  same 
lauds  agreed  In  said  contract  •  •  *  to  be 
sold,  as  ascertained  by  the  survey  thereof 
according   to   the   terms   of   said  contract." 

It  is  nece^^sary  to  note  that  the  api>eal  is 
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from  a  decree  oTerrnlIng  a  demurrer  to  the 
bill,  the  grounds  of  which  will  be  stated 
hereafter;    the  sufficiency  of  the  agreement 
under  the  statute  of  frauds  not  being  among 
them.    Those  grounds  of  the  demurrer  tak- 
ing the  objection  that  the  specific  perform- 
ance  sought  would  impinge  the  homestead 
right,  either  in  the  particular  tract  or  in  the 
right  of  selection  thereof  from  a  larger  tract, 
cannot  be  approved  upon  the  averments  of 
the  bill,  for  the  reason  that  it  does  not  ap- 
pear therefrom  that  the  11.8  acres  are  a  part 
of  the  homestead  of  the  respondent.    It  does 
appear  that  It  is  a  part  of  a  larger  tract 
owned   by   respondent;    but   that   may,    of 
conrse,  well  be,  and  yet  the  11.S  acreage 
may  not  now  be,  nor  ever  be  selected  as  a 
part  of,  the  homestead  of  respondent.     In- 
deed, he  may  in  fact  own,  and  reside  upon, 
as  his  homestead,  other  lands  in  Chambers 
county.    On  this  bill  we  cannot  assume  the 
fact  necessary  to  give  point  to  the  stated 
ground  of  demurrer.    Moses  v.  McClain,  S2 
Ala.  370,  2  South.  741,  and  Lyon  v.  Hardin, 
129  Ala.  643,  29  South.  777,  are  not  author- 
ity here,  since  in  those  cases  it  appeared 
that  homestead  rights  were,  in  fact,  involved. 
It  appears  from  the  contract  that  the  ac- 
tual erection  of  the  dam  was  not  necessary 
to  the  establishment  of  the  crest  thereof  as 
a  basis  for  the  west  line  of  the  tract  to  be 
conveyed.    That  point  of  government  of  the 
west  line  was,  then,  to  be  ascertained  merely 
by  the  decision  as  to  the  height  of  the  dam. 
The  bill,  in  paragraph  4,  alleges  the  ascer- 
tainment of  the  area  according  to  the  pro- 
visions of  the  contract,  and  warrants  the 
conclusion  that  the  essential  condition — the 
crest  of  the  dam — to  the  location  of  the  west 
line  was  met  by  the  selection  of  its  location 
and  the  determination  of  Its  height.     In- 
deed, from  the  averments  of  the  bill,  viz., 
"that  In  accordance  with  the  provisions  of 
said  contract  a  survey  of  said  lands  was 
made  and  the  area  of  the  tract  agreed  to  be 
sold  was  ascertained  to  be  11.8  acres,"  we 
cannot  avoid  the  conclusion  that  Scott  him- 
self, if  his  action  was  essential  under  the 
contract,  fixed  the  height  of  the  dam  from 
the  crest  of  which  the  west  line  of  the  tract 
was  to  find  Its  basis.    If  so,  the  subject-mat- 
ter of  the  contract  was  rendered  certain  to 
every  intent ;  and  that  such  a  contract  Is  as- 
signable is  not  to  be  controverted.    Kerr  v. 
Day,  14  Pa.  112,  63  Am.  Dec.  526;   4  Cyc.  p. 
20  et  seq.,  and  notes;   2  Am.  &  Eng.  Ency. 
Law  (2d  Ed.)  p.  1044  et  seq. 

The  remaining  ground  of  demurrer  is  that 
the  contract  is  too  uncertain  to  be  specifically 
enforced.  The  argument  in  support  of  this 
ground  is  predicated  upon  the  fact  that  the 
contract  reposed  in  Scott  the  right  to  de- 
termine the  location  of  the  west  line  of  the 
tract  by  a  determination  of  the  height  6t  the 
dam,  thus,  in  effect,  creating  a  right  of  choice 
or  selection  tn  Scott,  and  not  defining  such 


west  line  in  the  Instniment  Itself.  We  are 
of  the  opinion  that  the  stated  ground  of  de- 
murrer was  properly  overruled. 

The  bill,  for  the  purposes  of  the  demurrer, 
as  we  have  indicated  before,  contains  suffi- 
cleat  averments  to  show  that  the  uncertain- 
ty <rf  the  west  line  was  rendered  certain  by 
the  ascertainment  of  the  area  agreed  to  be 
sold,  thus,  and  necessarily,  fixing  the  basis 
of  such  line  by  a  determination  of  the  height 
to  which  the  dam  was  desired  to  be  erected', 
rry's  Sp.  Perf.  {  329;  Jenkins  ▼.  Green,  27 
Beavan,  437. 

The  demurrer  was  not  well  taken  in  any 
respect,  and  the  decree  overruling  It  must 
be  afilrmed. 

AfiSrmed. 

DOWDELL,  C.  J.,  and  SIMPSON,  ANDER- 
SON, and  MAYFIBLD,  JJ.,  concur.  DEN- 
SON  and  8ATRE,  JJ.,  dissent,  and  are  of 
the  opinion  that  the  objections  Interposed  to 
the  bill  raised  the  question  of  the  statute  of 
frauds. 


CITT  COUNCIL  OP  MONTGOMERY  ▼. 

SHIRLEY; 

(Supreme  Court  of  Alabama.     Dec.  14,  1908. 

Rehearing  Denied  Feb.  18,  1909.) 

1.  MUNICIPAI,  CORPOBATIORB   (|   741*)— TOBTS 

—Claims— Municipal,  Code. 

Since  the  Municipal"  Code  (Acta  1907,  pp. 
790-802)  did  not  become  effective,  except  as  its 
operation  was  accelerated  as  provided  by  section 
199,  until  September,  1908,  and  section  3,  par. 

2,  provided  against  any  alteration  of  rights  or 
remedies  accruing  or  existing  under  prior  en- 
actments, a  claim  against  the  city  of  Mont- 
gomery for  Injuries  suffered  In  August,  1907, 
was  properly  presented  in  accordance  with  the 
city  charter. 

[BW.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  1562;    Dec.  Dig.  { 

2.  AccoBD  AKD  Satisfaction  (J  25*)— Plea. 

A  plea  of  accord  and  satisfaction,  alleging 
neither  promise  given,  nor  acceptance,  nor  any- 
thing parted  with  in  the  premises  by  either 
party,  was  demurrable. 

[Ed.  Note. — For  other  cases,  see  Accosd  and 
Satisfaction,  Cent.  Dig.  §!  151-161;  Dec.  Dig. 
I  25.*] 

3.  Damages  (J  160*)  —  Pebsonal  Iwjubies  — 
Physician's  Services. 

Where  the  complaint  in  an  action  for  in- 
juries averred  the  incurring  of  expenses  in  em- 
ploying medical  aid  and  buying  medicine,  evi- 
dence of  the  reasonable  value  of  the  services  of 
plaintiff's  physician  was  relevant. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent.  Dig.  S«  439,  445;   Dec.  Dig.  $  160.*] 

4.  Appeai.   and   Ebbob   (8   242*>— Questions 
Reviewable— Necessity  of  Ruling. 

Where  the  trial  court,  instead  of  ruling  on 
an  objection  to  the  testimony  of  a  physician 
that  he  did  not  consider  plaintiff  responsible, 
stated  that  the  witness  might  give  big  pro- 
fessional (H>inion  that  she  was  irrational,  to 
which  defendant's  attorney  excepted,  the  objec- 
tion would  not  be  reviewed  on  appeal. 

fE)d.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  1421;    Dec.  Dig.  i  242.*] 
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5.  Tbial  (J  76*)— OBJEcnoNfl  to  Evidence— 
Interposition— Time. 

It  is  too  late  to  object  to  a  question  after 
it  has  been  answered. 

[EM.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §  185 ;    Dec.  Dig.  8  70.*] 

6.  Costs  (§  277*)- Prior  Suit. 

It  being  conceded  that  the  costs  of  a  prior 
8uit  which  had  been  dismissed  by  plaintiff  bad 
been  ".satiKfied,"  the  court  properly  denied  a 
motion  to  stay  the  prosecution  of  a  subsequent 
action  because  the  costs  of  the  former  action  had 
not  been  "paid." 

[Bd.  Note.— For  other  cases,  see  Costs,  Cent 
Dig.  §  1018 ;    Dec.  Dig.  §  2T7.*] 

7.  Trial  (§  333*)— Verdict— Certaintt. 

Where  a  verdict  recited  a  finding  for  plain- 
tiff assessing  damages  at  "3000.00,"  it  was  not 
defective  because  a  dollar  mark  or  the  word 
"dollars"  was  not  supplied. 

[Bd.  Note. — For  other  cases,  see  Trial,  Cent. 
Dig.  f  786;    Dec.  Dig.  §  333.*] 

8.  Damages   (§    132*)- Personal  Injuries— 
Exceksivbne&s. 

Plaintiff  was  permanently  injured  in  the 
leg  as  the  result  of  a  defect  in  a  bridge.  She 
suffered  great  pain  and  mental  distress  there- 
from, and  also  loss  of  earning  capacity,  and 
incurred  considerable  expense  for  medical  aid 
and  medicine.  Held,  that  a  verdict  allowing 
plaintiff  $3,000  was  not  excessive. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent.  Dig.  |§  377,  378;    Dec.  Dig.  f  132.*J 

Appeal  from  City  Court  of  Montgomery; 
A,  D.  Sayre,  Judge. 

Action  by  Eliza  Shirley  against  the  City 
Council  of  Montgomery.  Judgment  for  plaiu- 
tlfif,  and  defendant  appeals.    Affirmed. 

C.  P.  Mclntyre.  for  appellant  Hill,  Hill  & 
Whiting,  for  appellee. 

McCLELLAN,  J.  The  action  Is  for  damages 
for  an  injury  suffered  on  account  of  a  defect 
In  a  bridge  in  a  public  street,  which  the  mu- 
nicipality was  bound  to  keep  in  repair.  Plea 
1  proceeds  on  the  theory  that  the  method  for 
the  presentation  of  this  claim  should  bare 
been  as  is  provided  In  the  Municipal  Code 
(Acts  1907,  pp.  790  et  seq.),  a  method  different 
from  that  prescribed  in  the  charter  of  the  city 
of  Montgomery  and  pursued  In  this  instance. 
The  injury  was  suffered  In  August,  1907.  We 
have  held  that  the  Municipal  Code  did  not  go 
into  effect,  except  as  its  operation  was  ac- 
celerated under  section  199  of  the  Municipal 
Code,  until  September,  1908.  Ward  v.  Park- 
er, 45  South.  055.  Independent  of  this,  how- 
ever, the  second  paragraph  of  section  3  of  the 
Municipal  Code  evidently  contemplated  no  al- 
teration of  rights  or  remedies  accruing  or  ex- 
isting under  enactments  In  operation  before 
the  Municipal  Code  was  enacted.  According- 
ly the  plea  was  properly  stricken  on  demur- 
rer ;  and  for  like  reason  the  demurrers  to  the 
complaint  were  correctly  overruled. 

Plea  A,  as  originally  filed,  undertook  to  set 
up  as  an  accord  executed,  or  an  accord  and 
satisfaction,  merely  an  executory — unexe- 
cuted in  any  respect — agreement  to  pay  the 
claim  of  the  plaintiff  at  a  certain  sum,  upon 


approval  thereof  by  the  city  council  of  Mont- 
gomery. No  promise  was  averred  to  have 
been  given,  much  less  accepted,  and  nothing 
was  parted  with  in  the  premises,  by  either 
party.  Cobb  v.  Malone,  86  Ala.  571,  574,  6 
South.  6:  Smith  v.  Eirod,  122  Ala.  269,  24 
South.  994,  1  Cyc.  pp.  311,  313,  314.  The  de- 
murrer thereto  was,  hence,  properly  sustain- 
ed. The  granting  of  the  motion  to  exclude 
all  the  testimony  relating  to  the  alleged  set- 
tlement before  mentioned  was  without  preju- 
dice to  the  appellant.  Amended  plea  A,  then 
averring  tender  of  the  agreed  sum  and  the 
acceptance  of  the  promise  of  the  city  by  Cal- 
loway for  appellee,  is,  in  these  material  as- 
pects entirely  without  support  In  the  evi- 
dence. 

Each  count  of  the  complaint  contained,  as 
an  element  of  damages  accruing  to  appellee 
by  reason  of  her  Injury,  the  averment  of  ex- 
penses in  employing  medical  aid  and  buyins 
medicine.  Accordingly  it  was  competent, 
against  the  objection  that  such  damages  are 
not  claimed,  to  show  by  Dr.  Montgomery 
what  was  a  reasonable  bill  for  the  services 
rendered  her  by  him. 

During  the  examination  of  Dr.  Montgomery 
the  bill  recites  this:  "The  attorney  for  the 
plaintiff  asked  the  following  question:  'How 
long  would  the  irrational  spells  last?  A.  It 
was  continual  for  probably  three  or  four 
weeks.  I  did  not  consider  that  she  was  re- 
sponsible for  her  actions.'  The  attorney  for 
the  city  objected,  and  moved  to  exclude  the 
statement  that  the  doctor  did  not  consider 
her  responsible.  The  court  then  said:  'I  will 
let  him  give  his  professional  opinion  that  slie 
was  irrational."  The  attorney  for  the  city 
then  and  there  excepted."  We  have  quoted 
the  bill  in  this  particular  to  demonstrate  that 
the  court  never  ruled  upon  the  motion  to  ex- 
clude; and  hence  no  ruling  for  review  is 
presented. 

The  objection  to  the  question,  to  Mrs, 
Griggs,  as  to  plaintiff's  health  before  the  in- 
jury, was  interposed,  the  record  shows,  after 
the  witness  had  answered  the  question.  It 
was  then  too  late.  Dowling  v.  State,  151 
Ala.  131,  44  South.  403. 

The  motion  to  stay  the  prosecution  of  this 
action,  because  the  cost  of  a  previous  action, 
upon  the  same  cause  and  against  this  defend- 
ant, which  was  dismissed  by  plaintiff,  had 
not  been  paid,  was  properly  overruled  upon 
the  conceded  fact  that  such  costs  had  l»een 
satisfied. 

The  verdict  rendered  was  as  follows :  "We 
the  jury  find  for  the  plaintiff  and  assess  the 
damages  at  3000.00."  The  judgment  rendered 
was  for  $3,000.  On  motion  for  new  trial  It 
was  objected  that  the  verdict  was  Indefinite 
in  the  assessment  of  the  amount  of  the  dam- 
ages; and  it  is  now  argued  that  a  dollar 
mark  or  the  word  "dollars"  must  be  supplied, 
and  that  without  warrant,  in  order  to  render 
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tbe  verdict  sufflclently  certain.  In  the  con- 
struction of  verdicts  It  was  early  declared 
here  that  "the  utmost  favor  has  always  been 
extended  to  verdicts,  and  they  are  not  con- 
strued strictly,  as  pleadings  are."  Moody  v. 
Keener,  7  Port.  233.  And  In  Toulmln  v. 
Lesesne,  2  Ala.  363,  It  is  said:  "Courts  will 
always  mold  and  construe  a  verdict  as  to 
make  It  legal  if  possible,  and  will  never  give 
to  it  the  opposite  construction,  unless  forced 
by  the  terms  in  which  It  is  expressed."  Mc- 
Gowan  v.  Lynch,  151  Ala.  458,  44  South.  573. 
In  the  light  of  this  rule  of  favor  to  verdicts, 
we  feel  no  hesitancy  in  affirming  that  the 
period  preceding  the  two  last  ciphers  in  the 
line  of  figures  written  in  the  verdict  was  in- 
tended by  the  jury,  and  must  be  so  construed, 
as  indicating  that  the  figures  to  the  right  of 
the  period  refer  to  cents  and  those  to  the  left 
to  dollars,  thus  making  the  verdict  for  the 
sum  stated  In  the  judgment.  Aside,  however, 
from  the  influence  accorded  the  rule,  we 
think  that  the  method  of  numerical  statement 
employed  by  this  jury  could  be  sustained  by 
recourse  to  the  common  knowledge  on  the 
subject.  The  division  of  a  line  of  figures  by 
a  period  or  reverse  comma  are  the  most  com- 
mon methods  of  Indicating  that  the  figures  to 
the  right  thereof  are  cents  and  those  to  the 
left  dollars.  The  amount  of  the  verdict  in 
this  case  is  large  and  unreasonable,  or  fair 
and  reasonable,  as  those  conclusions  are  invit- 
ed by  a  belief  or  disbelief,  respectively,  of 
the  testimony  presented  to  the  Jury  bearing 
upon  the  extent  and  consequences  of  the  in- 
jury sntfered.  The  jury  had  iiefore  them  tes- 
timony which.  If  credited,  showed  a  case  of 
permanent  Injury  in  the  leg,  great  pain  and 
mental  distress  endured,  loss  of  earning  ca- 
pacity at  least  for  a  period,  and  considerable 
expense  incurred  for  medical  aid  and  medi- 
cines. Under  such  circumstances  we  cannot 
disturb  the  Jury's  finding. 

We  have  considered  all  the  assignments  of 
error  Insisted  upon.  There  is  no  prejudicial 
error  In  the  record,  and  the  Judgment  Is  af- 
firmed. 

Affirmed. 

DOWDELL,  ANDERSON,  and  DENSON, 
JJ.,  concur. 


(I5»  Ala.  609) 

HATES  V. 


MARTIN  et  al. 


(Supreme  Court  of  Alabama.     Jan.  12,   1909. 
Rehearing  Denied  Feb.  16.  1909.) 

1.  Ejectment  (S  86*);— Biiboen  of  Pboof. 

Where  plaintiff  in  ejectment  relied  on  a 
deed  describing  the  land  as  bonnded  on  one  side 
by  a  line  to  be  nm  by  a  surveyor  so  as  to  era- 
brace  10  acres,  the  surveyor's  map,  etc.,  to  be 
recorded  as  part  of  the  deed,  the  burden  was 
on  plaintiff  to  show  such  survey. 

[Ed.  Note. — For  other  cases,  see   Ejectment, 
Cent.  Dig.  §5  238-245 ;    Dec.  Dig.  §  80.»] 


2.  E.iRCTMENT      (§     93*)— Evidence— SiTFTT 

CIENCT. 

Evidence   in   ejectment  held  to  sustain  a 
judgment  for  defendants. 

fEd.  Notp — For  other  cases,  see  Ejectment, 
Dec.  Dig.  S  93.*1 

Appeal  from  City  Court  of  Birmingham; 
C.  W.  Ferguson,  Judge. 

Ejectment  by  A.  W.  Hayes  against  Annie 
Mae  Martin  and  others.  From  a  judgment 
for  defendants,  plahitill  appeals.     Affirmed. 

Vaughan  &  Davidson,  Smith  &  Smith,  J. 
T.  EiUsou,  and  Daniel  Collier,  for  appellant. 
H.  C.  Selhelmer  and  Cabaniss  &  Bowie,  for 
appellees. 

SIMPSON,  J.  This  action  is  ejectment, 
brought  by  the  appellant  aguiust  the  appel- 
lees, to  recover  the  land  described  in  the 
amended  complaint.  The  case  was  tried  by 
the  court  without  a  jury,  and  Judgment  was 
rendered  In  favor  of  the  defendants.  The 
appellant's  brief  states  that  "the  sole  ques- 
tion for  decision  In  this  case  Is  whether  or 
not  the  land  sued  for  was  sufficiently  de- 
scribed in  the  conveyance,  or  made  certain  by 
parol  evidence." 

When  this  case  was  before  this  court  at  a 
previous  term,  the  only  question  was  as  to 
the  admissibility  of  the  deed  from  Ware  to 
Armstrong,  which  is  the  starting  point  of 
the  plaintiff's  title  in  the  case  now  under 
consideration.  It  will  not  be  here  set  out  in 
full,  as  it  may  be  found  in  that  case.  The 
deed  was  held  to  be  admissible,  ou  the  the- 
ory that  the  western  side  and  the  southern 
boundary  are  definitely  described,  and  the 
deed  contains  sufficient  directions  for  the 
running  of  the  hypotheiiuse  of  the  triangle; 
that  direction  being:  "Thence — that  is,  from 
the  northern  limit  of  the  western  line — run- 
ning in  a  southeasterly  direction  along  and 
near  a  ravine  on  suitable  ground  for  a  road 
(on  either  side  of  said' ravine),  from  the  said 
center  of  said  section.  In  the  direction  of  the 
Union  Passenger  Depot  in  Birmlngliam,  Ala- 
bama, to  the  south  boundary  line  of  said 
last-named  forty-acre  block,  to  the  point  of 
beginning;  but  it  is  agreed  that  there  shall 
be  a  survey  made  of  said  last-described  ten 
acres  of  said  forty-acre  block,  and  a  plat 
and  description  furnished  by  the  surveyor 
wlio  may  make  the  survey,  that  if  more  than 
ten  acres  are  embraced  in  the  said  certain 
teu-acre  block,  above  described  and  as  shown 
in  the  above  diagram,  then  so  much  of  the 
north  part  thereof  be  cut  oflC  and  designated 
by  tbe  surveyor  as  will  leave  ouiy  ten  acres 
remaining,  and  the  exc-ess  over  ten  acres 
shall  not  pass  by  this  conveyance.  The  sur- 
veyor's map  and  certificate  of  such  survey 
shall  be  referred  to,  recorded,  and  made  a 
part  of  this  deed."  Hayes  v.  Martin,  144 
Ala.  532,  40  South.  204.  It  will  be  noticed 
that,  according  to  the  directions  in  said  deed, 
the  said  line  was  not  necessarily  to  Ite  a 
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straight  line  from  point  to  point,  but  It  was 
to  be  run  on  ground  suitable  for  a  road,  and 
not  necessarily  along  the  ravine,  but  near  it, 
and  that  the  surveyor's  map  and  certificate 
were  to  be  "referred  to,  recorded,  and  made 
a  part  of  this  deed."  The  writer  of  the  deed 
seems  to  have  been  careful  to  provide  for  a 
definite  descrlptlo;i  to  be  incorporated  with 
the  deed. 

Without  discussing  the  point  as  to  wheth- 
er any  other  mode  of  proof  than  that  provid- 
ed In  the  deed  was  admissible,  or  as  to 
whether  the  true  intent  of  the  deed  was  not 
that  a  survey  was  to  be  made  by  agreement, 
and,  when  made,  was  to  become  a  part  of 
the  deed,  so  that,  until  that  was  done,  or  a 
line  had  been  agreed  on  or  established  by  ac- 
quiescence, the  boundary  line  was  not  made 
definite,  and  the  deed  was  not  operative,  the 
burden  was  at  least  on  the  piaintlCC  to  show 
that  a  surveyor  did.  In  pursuance  of  the  di- 
rections In  the  deed,  malte  the  survey,  ascer- 
taining where  the  ground  suitable  for  a  road 
was,  and  also  ascertaining  whether  the  laud 
thus  inclosed  contained  more  than  10  acres, 
and,  if  so,  ascertaining  the  northern  line  to 
which  said  10  acres  would  extend.  This  last 
requisite  is  Important,  because,  if  the  line  as 
thus  run  Inclosed  more  than  10  acres,  then 
that  portion  of  the  land  taken  oCT  to  reduce 
the  land  conveyed  by  Ware  to  10  acres  would 
be  in  the  apex  of  the  triangle,  and  it  may  be 
that  there  were  still  2  acres,  answering  to  the 
exception  in  the  deed  from  Armstrong  to  Mc- 
Daniel;  but,  if  the  line  as  run  contained  ex- 
actly 10  acres,  then  the  "two  acres  off  of  the 
north  end  of  the  subdivision  of  ten  acres" 
excepted  in  said  deed  would  be  in  the  apex, 
and  not  in  the  position  described  In  the  com- 
plaint. 

There  is  no  proof  that  any  survey  was 
made,  at  the  Instance  of  Ware  and  Arm- 
strong, to  establish  the  boundary  line  of  the 
land;  but  one  Ray  is  introduced,  who  testi- 
fies that  after  Armstrong  had  conveyed  to 
McDaniel,  and  while  McDaniel  was  on  a 
trade  with  Banfill,  he  made  a  survey  of  the 
land  at  the  instance  of  McDaniel  (Armstrong 
not  being  present),  and  his  testimony  and 
diagram,  which  was  made  years  after  the 
survey,  teud  to  show  that  there  were  more 
than  10  acres  in  the  land  laid  off.  But  his 
diagram  shows  that  there  was  a  parallelo- 
gram of  50  acres  in  Banfiil's  land,  and  east 
of  it  a  triangular  piece  of  3  acres,  conveyed 
to  Ledbetter,  and  north  of  this  atxiut  2  acres, 
l)etween  the  northern  line  of  said  8  acres 
and  the  land  In  the  apex  reserved  by  Ware, 
which  might  answer  to  the  2  acres  excepted. 
His  testimony  Is  not  clear;  he  frequently 
saying,  "from  here  to  there,"  etc.,  without 
designating  on  the  map  just  What  points  are 
indicated. 

On  the  part  of  the  defendant,  W.  E.  Mar- 
tin, the  husband  of  defendant,  testified  to 
possession  by  his  wife  since  1898  and  valu- 


able Improvements  made;  also  that  a  line 
drawn  from  the  northwest  comer  of  the  40 
to  the  south  boundary,  so  as  to  include  ex- 
actly 10  acres,  would  be  on  land  suitable  for 
a  road,  but  that  a  line  to  the  east  of  that 
would  not  be  on  land  suitable  for  a  road. 
Hayes,  the  plaintiff,  testified  that  when  be 
first  bought  the  land  in  suit,  without  ever 
liaving  seen  it,  on  information  from  Martin, 
he  paid  taxes  for  sev^al  years  on  two  acres 
in  the  apex  of  the  triangle,  thinking  that  it 
was  his  land;  but  afterwards,  on  informa- 
tion from  Ray,  he  changed  his  assessment  to 
the  land  sued  for.  Carter,  a  civil  engineer, 
witness  on  the  part  of  the  defendant,  testi- 
fied that  be  surveyed  the  land,  and  attache? 
two  diagrams  made  by  him;  one  following 
the  lands  suitable  for  a  road  (which  leaves 
exactly  10  acres  In  the  triangle),  and  the 
other,  running  straight,  crossing  ravine  tliree 
times,  and  being  on  land  not  suitable  for  a 
road,  which  would  include  about  13  acres. 
A  showing,  admitted  in  evidence,  was  to  ttie 
eO!ect  that  two  absent  witnesses  would  tes- 
tify that  "they  were  present  when  a  survey 
was  made  by  Jas.  A.  Ray  of  the  10-acre  tract 
sold  by  Jas.  M.  Ware  to  J.  C.  Armstrong," 
and  assisted  in  the  survey ;  that  the  hypotbe- 
uuse  of  the  triangle  was  run  west  of  tlie 
ravine,  on  land  suitable  for  a  road. 

It  is  apparent  from  the  evidence  that  in- 
ferences might  be  drawn  to  the  effect  that  by 
running  the  line  according  to  the  directions 
of  the  deed  the  triangle  would  contain  only 
the  10  acres,  and,  If  so,  the  2  acres  reserved 
would  be  in  the  apex,  and  not  in  the  shape 
described  In  the  complaint.  Giving  to  the  de- 
cision of  the  court  the  force  and  effect  of  a 
verdict  of  a  jury,  we  cannot  say  that  tbe 
court  erred. 

The  judgment  of  the  court  is  affirmed. 

HARALSON,  ANDERSON,  and  DENSON, 
JJ.,  concur. 


059  Ala.   27!!> 

BIRMINGHAM  ORE  &  MINING  CO',  t. 

GROVER. 
(Supreme  Court  of  Alabama.    Feb.  4,  1909.) 

1.  Trespass  (§   10*)— Injuries  pbom  Blasx- 

INO. 

If  one  in  blasting  throws  stones  or  other 
substances  on  the  land  of  another,  it  constitutes 
a  trespass. 

[Ed.    Note.— For   other    cases,    see    Trespass, 
Dec.  Dig.  §  10.*] 

2.  Explosives  (§  12*) — Negligence — Bcbden 
OF  Proof. 

As  a  person  has  the  right  to  use  explosives 
on  his  own  lands,  if  injury  occurs  from  such 
use.  the  burden  is  on  tbe  person  injured  to  show 
negligence. 

[Ed.   Note.— For  other  cases,  see  Explosives, 
Pec.  Dig.  8  12.*) 

3.  Explosives  (§  12*)— Injuries  fbou  Blast- 
ing—Duty OF  Using  Care. 

If  a  person  who  is  blasting  on  his  own  land 
knows,  or  could  by  reasonable  diligence  know. 
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that  another  person  is  in  dangerous  proximity, 
it  is  the  duty  of  the  poison  in  diarge  of  the  ex- 
plosive either  to  use  means  to  prevent  the  throw- 
ing off  of  missiles  or  to  give  warning  when  the 
blasting  is  atjout  to  be  fired,  so  that  those  hear 
may  seelc  a  place  of  safety. 

[Ed.  Note. — For  other  cases,  see  Explosives, 
Cent  Dig.  f|  9,  10;   Dec.  Dig.  |  12.»] 

4.  Explosives  (|  12*)— Irjubibs  fbom  Blast- 
ing— Action— Pleading. 

Though  it  is  not  necessary  for  the  com- 
plaint for  injuries  from  blasting  to  allege  that 
defendant  had  actual  knowledge  of  the  proxim- 
ity of  plaintiff  at  the  time,  it  is  necessary  to  al- 
lege that  he  either  knew,  or  had  reason  to  be- 
lie\-e,  or  coold  b^  reasonable  diligence  have 
known,  that  plaintiff  was  in  a  position  where  the 
missiles  from  the  blasting  would  probably  reach 
and  Injure  him. 

[Ed.  Note.— For  other  cases,  see  Explosives, 
Dec  Dig.  8  12.*] 

Appeal  from  City  Court  of  Birmingham; 
H.  A.  Sbarpe,  Judge. 

Action  by  Charley  Grover  against  the  Bir- 
mingham Ore  &  Mining  Company  for  per- 
sonal Injuries  caused  by  blasting.  There 
was  judgment  for  plaintiff,  and  defendant 
appeals.    Reversed  and  remanded. 

The  counts  in  the  complaint  are  as  follows: 
"(1)  Plaintiff  claims  of  defendant  $5,000 
as  damages,  for  that  heretofore,  on,  to  yrlt, 
the  20th  day  of  AprU,  1907,  defendant  was 
engaged  in  the  operation  of  a  certain  ore 
mine  at  or  near,  to  wit,  Helen  Bess,  In  Jef- 
ferson county,  Ala.,  and  had  servants  in 
Its  employment  engaged  in  blasting  in  and 
about  the  operation  of  Its  said  business  at 
said  mine.  Plaintiff  avers  that  on  said  day 
there  was  a  spur  track  extending  from  the 
main  line  of  the  Louisville  &  Nashville  Rail- 
road Company  to  or  into  the  said  ore  mine 
of  defendant,  along  and  over  which  said  spur 
track  railroad  trains  were  operated  by  said 
Louisville  Sc  Nashville  Railroad  Company, 
for  the  purpose  of  transporting  ore  from  said 
mine  of  defendant.  Plaintiff  avers  that  on 
said  day  be  was  in  the  employment  of  the 
said  Louisville  &  Nashville  Railroad  Com- 
pany as  a  brakeman,  and  while  in  said  em- 
ployment as  a  brakeman  on  one  of  said 
trains  operated  by  said  Louisville  &  Nash- 
ville Railroad  Company,  along  and  oyer  said 
spur  track,  said  train  was  propelled  or  run 
into  or  to  said  ore  miue  of  defendant  for 
the  purpose  aforesaid.  Plaintiff  avers  that 
said  ore  was  loaded  upon  said  train  by  the 
agents  of  the  defendant,  and  that  on  said 
day,  while  said  train  upon  which  plaintiff 
was  a  brakeman  as  aforesaid  was  at  said 
mine,  and  while  plaintiff  was  engaged  in 
coupling  the  cars  of  said  train,  one  or  more 
of  the  employes  or  agents  of  the  defendant, 
who  were  at  the  time  engaged  in  working 
on  top  of  the  cut  over  said  place  where  plain- 
tiff was  engaged  as  aforesaid,  made  a  blast 
or  fired  a  shot,  and  a  rock  or  other  hard 
snbstance  was  hurled  or  thrown  by  said 
blast  or  explosion,  striking  plalutlS  on  the 
bead  with  great  force  and  violence,  knocking 


him  down,  and  rendering  him  unconscious, 
whereby,  and  as  a  proximate  consequence 
whereof,  plaintiff  was  rendered  sore  and 
sick,  and  was  painfully  injured,  was  for  a 
long  time  rendered  wholly  unable  to  work 
and  earn  money,  was  rendered  permanently 
disabled  to  work  and  earn  money,  was  put 
to  great  expense  for  medicine,  medical  care, 
and  treatment  in  and  about  his  efforts  to 
heal  and  euro  himself,  and  suffered  great 
mental  and  physical  pain.  Plaintiff  avers 
that  said  servant  or  servants  of  defendant 
were  at  said  time  acting  within  the  line  and 
scope  of  their  employment,  and  that  said 
shot  or  blast  was  fired  without  notice  or 
warning  being  given  to  the  plaintiff.  Plain- 
tiff further  avers  that  he  suffered  said  in- 
jury and  sustained  said  damages  by  rea- 
son and  as  a  proximate  consequence  of  the 
negligence  of  defendant  in  suffering  or  al- 
lowing said  blast  or  shot  to  be  made  or 
fired  at  a  time  when  plaintiff  was  engaged 
as  aforesaid  at  said  place,  without  sufficient 
notice  or  warning  being  given  as  aforesaid. 
Hence  this  suit 

"(2)  Plaintiff  claims  of  the  defendant  $5,- 
000  as  damages,  for  that  heretofore,  to  wit, 
on  the  26th  day  of  April,  1907,  defendant 
was  engaged  in  the  operation  of  a  certain 
ore  mine  in  Jefferson  county,  Ala.,  and  on 
said  day  plaintiff,  who  was  at  said  time  in 
the  employment  of  the  Louisville  &  Nash- 
ville Railroad  Company  as  a  brakeman,  was 
by  consent  or  invitation  of  the  defendant 
upon  the  premises  where  said  ore  mine  was 
being  operated  by  defendant  as  aforesaid. 
Plaintiff  avers  that,  while  uimn  said  prem- 
ises as  aforesaid,  a  certain  blast  or  explo- 
sion or  shot  was  made  or  fired  by  some  per- 
son engaged  In  and  about  getting  out  ore  for 
the  defendant  at  its  said  mln^,  and  a  cer- 
tain roctf,  missile,  or  hard  substance  was  by 
said  blast,  explosion,  or  shot  hurled  with 
great  force  and  violence,  striking  plaintiff 
upon  the  head,  fracturing  his  skull,  and  in- 
flicting serious  and  painful  Injuries,  whereby 
plaintiff  was  rendered  sore  and  sick.  [Here 
follows  catalogue  of  injuries  as  stated  in, 
count  1.]" 

Demurrers  were  interposed  to  count  1  as 
follows:  "(1)  It  shows  no  breach  of  duty 
owing  by  defendant  to  plaintiff.  (2)  It  is 
vagne,  indefinite,  and  uncertain.  (3)  The 
facts  set  forth  therein,  which  are  averred 
to  constitute  negligence  upon  the  part  of 
defendant  are  insufficient  to  show  such  neg- 
ligence. (4)  It  is  not  shown  in  said  count 
that  defendant,  or  its  servants  or  employes, 
acting  within  the  line  or  scope  of  their  em- 
ployment, where  chargeable  with  notice  that 
plaintiff  was  In  danger  of  being  struck  by 
a  rock  from  the  blast  alleged  to  have  been 
set  off.  (5)  The  facts  set  forth  in  said  count 
are  insufficient  to  charge  defendant  with 
the  duty  of  warning  plaintiff  that  a  blast 
was  about  to  be  fired."    The  same  grounds 
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were  assigned  to  the  second  count,  with  the 
following  additional  ground:  "The  facts  set 
forth  In  said  count  are  insufficient  to  show 
that  tlie  blast  alleged  to  have  been  the  cause 
of  plaintiff's  Injury  was  fired  at  an  Improp- 
er time  or  without  sufficient  warning." 

Percy  &  Benners,  for  appellant  Stallings 
&  Brennen,  for  appellee. 

SIMPSON,  J.  This  suit  Is  by  the  appellee 
against  the  appellant  for  Injuries  received 
from  the  blasting  operations  of  defendant 
while  the  plaintiff  was  engaged  in  his  em- 
ployment as  a  brakeman  of  the  Louisville 
&  Nashville  Railroad  Company.  The  first 
aRsigiunent  of  error  Insisted  on  Is  to  the 
overruling  of  the  demurrer  Interposed  by 
the  defendant  to  the  first  count  of  the  com- 
plaint. It  is  urged  that,  although  very  gen- 
eral averments  of  negligence  are  sufficient, 
yet,  when  the  pleader  undertakes  to  state 
facts  which  are  supposed  to  constitute  the 
negligence,  he  is  limited  to  tlie  acts  set 
forth,  and  that  the  facts  set  forth  in  this  com- 
plaint do  not  justify  the  charge  of  negli- 
gence. In  the  use  of  explosives  It  is  rec- 
ognized that  if  one,  In  blasting,  throws 
stones,  rocks,  or  other  substances  on  the 
land  of  another,  It  constitutes  a  trespass. 
Bessemer  Coal,  etc.,  Co.  v.  Doak,  151  Ala. 
670,  44  South.  631.  It  Is  also  recognized 
that  a  person  has  the  right  to  use  explo- 
sives on  his  own  lands  with  certain  pre- 
cautions, and  when  an  Injury  occurs  thereon 
the  burden  Is  on  the  plaintiff  to  show  negli- 
gence In  the  use  of  the  explosives. 

We  understand,  from  the  allegations  of 
this  count,  that  the  plaintiff  was  on  the 
land  of  the  defendant  when  the  Injury  was 
received.  If  a  party  who  is  blasting  on  his 
own  land  knows,  or  has  reason  to  believe, 
or  could  by  reasonable  diligence  know,  that 
any  one  Is  In  dangerous  proximity  to  the 
place  where  the  blasting  is  being  done,  It  Is 
the  duty  of  the  person  in  charge  of  the  ex- 
plosive either  to  use  means  to  cover  the 
place,  so  as  to  prevent  the  throwing  off  of 
material,  or  to  give  warning  when  the  blast 
is  about  to  be  made,  in  order  that  those 
in  pc-rilous  places  may  seek  a  place  of  safe- 
ty. Cameron  et  al.  v.  Yangergriff,  53  Ark. 
;!H1.  3S«,  13  S.  W.  1002;  Blackwell  v.  Moor- 
man &  Co.,  Ill  N.  C.  151.  16  S.  E.  12,  17  L. 
n.  A.  729,  732,  32  Am.  St.  Rep.  780.  and  note; 
Blackwell  v.  Lynchburg  &  D.  R.  R.,  Ill 
N.  C.  151,  10  S.  E.  12,  17  L.  R.  A.  720,  32 
Am.  St.  Rep.  7S0,  701;  Wright  v.  Compton, 
53  Ind.  337,  341;  Uriscoil  v.  Newark,  etc., 
Co.,  37  N.  Y.  637,  97  Am.  Dec.  761,  763; 
dates  V.  Lattu.  117  N.  0.  189,  23  S.  E.  173, 
53  Am.  St  Hep.  584.  "The  sufficiency  of 
a  complaint,  in  an  action  for  personal  inju- 
ries, which  undertakes  to  define  tlie  particu- 
lar negligence  which  caused  the  injury,  must 
be  tested  by  the  special  allegation  In  that 


respect,  although  the  general  allegation  o( 
negligence  would,  in  the  absence  of  such 
special  allegations,  be  sufficient  to  make  a 
prima  facie  case  of  negligence."  6  Thomp- 
son on  Negligence,  {  7452;  Consumers'  Elec., 
etc.,  Co.  V.  Pryor,  44  Fla.  354,  32  .South. 
797,  805;  Decatur,  etc.,  Co.  v.  Mehaffey, 
Adm'r.  128  Ala.  242,  2.'>3-4.  29  South,  m: 
Highland,  etc.,  Co.  v.  South,  112  Ala.  642,  uriO, 
20  South.  1003. 

Willie,  according  to  the  authorities  cited,  tl 
Is  not  necessary  to  aver  that  the  party  do- 
ing the  blasting  had  actual  knowle<Ige  of 
the  proximity  of  the  person  injured,  yet  It 
Is  necessary  to  allege  that  he  either  knew, 
or  had  reason  to  believe,  or  could  by  rea- 
sonable diligence  have  known,  that  the  par- 
ty Injured  was  in  a  position  where  the  mis- 
siles from  the  blasting  would  probably  reach 
and  injure  him.  In  this  particular  said 
count  was  demurrable.  Consequently  the 
court  erred  in  overruling  the  demurrer  to 
said  first  count. 

For  the  same  reason  the  court  erred  In 
overruling  the  demurrer  to  (he  second  coimt. 

The  judgment  of  the  court  Is  reversed, 
and  the  cause  remanded. 

Reversed  and  remanded. 

DOWDELL,  ANDERSON,  and  MATFIELD, 
JJ.,  concur. 


tWHI  Ala.  5N) 
YORK  et  al.  y.  LEVERETT. 
(Snpreme  Court  of  Alabama.     Feb.  4,  1909.) 

1.  Evrn^vrir    (jj  18*)— NoMiKAi,   Consideu- 
Tio:^— What  is. 

Where  a  court  of  chancery  is  aaked  to  6«t 
aside  a  conveyance  for  fraud,  it  will  take  judi- 
cial notice  that  a  pecuniary  consideration  of  |2 
for  property  worth  from  $1,500  to  |2,000  i» 
merely  nommal. 

FEd.  Notp.— F"r  other  cases,  see  Evidence, 
Dec.  Dig.  §  18.*] 

2.  Fbaudulent  Conveyances  (J  76*)— Cos- 
siuEBATioN— Nominal  Considebation. 

A  deed  may  be  founded  on  some  considera- 
tion, and  still  be  teclmically  a  voluntary  instru- 
ment, and  when  a  valuable  con$:ideratioQ  is  nec- 
essary to  support  a  deed  the  bare  recital  of  « 
nominal  jwcuuiary  consideration  does  not  show 
a  valuable  consideration  ;  and  hence,  if  the  pur- 
chaser of  land  for  $9(>0,  who  had  paid  no  cash 
therefor,  but  had  given  notes  reserving  a  ven- 
dor's lien,  subsequently,  when  insolvent  and 
without  having  paid  the  notes,  conveyed  the 
land  to  another  on  a  recited  consideration  of  $2. 
for  the  i)urpose  of  hindering  and  defrauding  his 
creditors  and  defeating  the  lien  of  the  notes,  his 
svanteo  was  a  mere  volunteer,  and  the  deed  inof- 
fpotive  so  far  as  the  rights  of  the  original  pur- 
chaser's prior  creditors  were  concerned. 

\FaI.  Note.— For  other  cases,  see  Fraudulent 
('(inveyances,  Cent.  Dig.  t  lOS;  Dec.  Dig.  f 
70.*] 

Appeal  from  Clay  County  Court;  W.  J- 
Pearce,  Judge. 

Bill  by  J.  M.  Ijeverett  against  E.  York  and 
others  to  have  a  deetl  declared  void  and  to 
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have  a  purchase-money  Hen  declared  upon 
the  property  conveyed.  From  a  judgment 
overruling  demurrers  to  the  bill,  respondents 
api>enl.     Affirmed. 

The  mnterlal  allegations  of  the  bill  are 
sufficiently  stated  in  the  opinion.  The  bill 
was  filed  in  the  Clay  coun^  court,  and  ad- 
dressed to  Hon.  W.  J.  Pearce,  clerk  of  said 
court.  Clay  county  forms  a  part  of  the 
Northe.istcrn  chancery  division,  of  which 
Hon.  W.  W.  Whiteside  is  chancellor.  The 
demurrers  filed  to  the  bill  are  as  follows: 
"(1)  It  appears  from  said  bill  that  it  was 
improperly  filed  In  this  court.  (2)  For  that 
it  appears  from  said  bill  that  it  should  have 
been  filed  in  the  county  court  of  Clay  county. 
(3)  For  that  it  appears  from  said  bill  that  it 
is  not  addressed  to  Hon.  W.  W.  Whiteside, 
chancellor  of  the  Northeastern  chancery 
division.  (4)  For  that  no  facts  are  alleged 
in  said  bill  showing  that  said  Sam  Wallace 
executed  the  deed  described  In  the  fourth 
paragraph  of  said  bill  with  any  intent  to 
hinder,  delay,  or  defraud  his  creditors.  (5) 
For  that  it  does  not  appear  from  said  bill 
that  the  grantee  In  said  deed  had  any  knowl- 
edge of  said  Intent  on  the  part  of  Wallace, 
if  he  had  the  same,  or  that  said  deed  was 
accepted  by  grantee  with  any  knowledge  of 
the  grantor's  purpose,  or  any  intent  on  the 
part  of  the  grantee,  that  said  deed  should 
defraud  any  one." 

Blackwell  &  Agee,  for  appellants.  What- 
ley  &  Cornelius,  for  appellee. 

DENSON,  J.  On  the  2d  day  of  October, 
1901.  H.  W.  Armstrong,  for  the  agreed  price 
of  $960,  sold  and  conveyed  to  Sam  Wallace 
the  lands  upon  which  It  Is  sought  by  this 
bill  to  have  a  vendor's  Hen  declared.  The 
price  was  not  paid  in  cash ;  but,  by  agree- 
ment between  Armstrong  and  Wallace,  Wal- 
lace on  that  day  e.xecuted  three  promissory 
notes,  each  In  the  sum  of  $320,  in  which  a 
vendor's  lien  is  reserved,  and  payable,  re- 
sjiectlvely,  to  Jno.  S.  Armstrong,  Mrs.  A.  J. 
McCIintock,  and  Mrs.  A.  I.  Miller,  children 
of  H.  W.  Armstrong.  The  notes  were  de- 
livered to  the  payees,  and  in  due  course  of 
trade  were  transferred  to  J.  M.  Leverett,  the 
complainant  In  this  bill.  On  the  22d  day  of 
October,  1903,  Sam  Wallace,  without  having 
paid  the  notes,  conveyed  the  lauds  to  the 
respondent  E.  York  on  a  recited  considera- 
tion of  $2.  The  bill  avers  that  at  the  time 
the  deed  to  York  was  executed  Wallace  was 
insolvent,  and  that  be  made  the  deed  with 
the  intent  to  hinder,  delay,  and  defraud  his 
creditors,  and  to  defeat  the  Hen  of  the  notes, 
whlcii  were  given  for  the  purchase  money. 
It  is  also  shown  by  the  bill  that  the  con- 
sideration for  the  land,  as  set  forth  In  the 
deed  from  Wallace  to  York,  was  a  grossly 
inadequate  price  for  the  property  conveyed. 


and  that  the  property  was  reasonably  worth 
$1,500  or  $2,000. 

It  seems  clear,  upon  reason  and  authority, 
that  the  averments  of  the  bill  place  the  gran- 
tee, York,  in  the  attitude  of  a  mere  volun- 
teer, so  far  as  the  rights  of  prior  creditors 
of  Wallace  are  concerned.  When  a  court  of 
chancery  Is  called  upon  to  set  aside  a  con- 
veyance upon  the  gi-ound  of  fraud,  it  takes 
Judicial  notice  that  such  a  pecuniary  con- 
sideration as  $2  Is  merely  nominal,  when 
there  is  a  transfer  of  so  much  value  as  in 
the  conveyance  under  consideration.  As  was 
said  in  the  case  of  Kinnebrew's  Distributees 
V.  Kinnebrew's  Adm'rs,  35  Ala.  628,  037:  "It 
Is  to  be  observed  that  a  deed  may  be  founded 
on  some  consideration,  and  yet  still  come 
within  the  technical  definition  of  a  volun- 
tary Instrument  ♦  ♦  ♦  It  Is  a  necessary 
Inference  from  the  authorities  that,  when 
a  Valuable  consideration  Is  necessai^  to  sup- 
port a  deed,  the  bare  recital  of  a  nominal 
pecuniary  consideration  will  not  be  regarded 
as  evidencing  such  valuable  consideration. 
This  doctrine  Is  not  at  war  with  the  prin- 
ciple that  the  smallest  actual  consideration 
of  benefit  to  the  promisor  Is  sufficient  to 
support  a  promise."  Ooodlett  v.  Hansel,  66 
Ala.  151,  160.  It  thus  appearing  upon  the 
face  of  the  bill  that  complainant's  debt  was 
made  prior  to  the  execution  of  the  deed  at- 
tacked, and  was  a  valid  outstanding  debt 
against  the  grantor  at  the  time  the  convey- 
ance was  made,  and  that  the  grantee  In  that 
conveyance  Is  a  mere  volunteer,  the  bill  is 
sufficient  In  Its  averments,  so  far  as  the  ob- 
jections made  to  It  by  the  demurrer  are  con- 
cerned, and  the  chancellor  properly  over- 
ruled the  demurrer.  Klein  v.  Miller,  97  Ala. 
506,  11  South.  830. 

The  decree  overruling  the  demurrer  Is  af- 
firmed. 

Affirmed. 

TYSON,  C.  J.,  and  SIMPSON  and  MAY- 
FIELD,  JJ.,  concur. 


BERGER  et  al.  v.  BUTLER. 
(Supreme  Court  of  Alabama.    Feb.  4,  1909.) 

1.  Trusts   (J  271'.{!*)— Constbuction— JtJBis- 
niCTioN  OP  Equity. 

The  constniction  of  a  deed  of  trust  Is  a 
proper  subject  of  equitable  jurisdiction,  both  at 
common  law  and  by  statute. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent. 
Dig.  J  382;   Dec.  Dig.  f  271%.*) 

2.  Quieting  Title  (S  1*)— Equitt  Jubisdic- 

TION. 

A  bill  to  quiet  title  is  a  proper  subject  of 
statutory  equitable  cognizaoce. 

[Ed.  Note.— For  other  cases,  see  Quieting  Ti- 
tle, Cent.  Dig.  §  2 ;   Dec.  Dig.  i  1.*] 

3.  EQirnr   (§   148*)  —  Biix  —  Multifabious- 

NE8S. 

Where  a  bill  was  brought  to  construe  a  deed 
of  trust  and   to  quiet  title,  such   reliefs  being 
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necessary  to  each  other,  the  bill  was  not  multi- 
farious. 

fBd.  Note.— For  other  cases,  see  Equity,  Cent. 
Dig.  SS  341-367 ;   Dec.  Dig.  §  148.*] 

4.  Quieting  Title  (8  30*)— Pbopeb  Pabtibs— 

Interest  in  Subject-matter. 

All  parties  interested  in  the  subject-matter 
of  a  suit  in  equity  to  construe  a  deed  of  tnist 
and  to  quiet  title  were  proper  parties ;  and,  the 
court  having  jurisdiction  of  them,  it  was  imma- 
terial whether  they  were  complainants  or  re- 
spondents. 

[Ed.  Note.— For  other  cases,  see  Quieting  Ti- 
tle, Cent.  Dig.  |»  C4-tM5 ;   Dec.  Dig.  i  30.*] 

Appeal  from  Chancery  Court,  Jefferson 
County;   A.  H.  Beuners,  Chancellor. 

Bill  by  D.  B.  Butler,  as  trustee,  agnlnst 
L.  Berger  and  others,  to  construe  a  deed  and 
quiet  title.  From  a  decree  overruling  de- 
murrers to  the  bill,  respondents  appeal.  Af- 
firmed. 

The  bin  avers  that  on  the  9th  day  of  April, 
1903,  Mary  ToUlver  executed  and  delivered 
to  plaintiff,  as  trustee,  an  Instrument  in  writ- 
ing purporting  to  convey  to  complainant,  as 
trustee  for  certain  beneflclaries  named  there- 
in, all  of  her  property,  both  real  and  personal, 
copy  of  which  Is  made  an  exhibit  to  the  bill ; 
that  complainant  filed  said  Instrument  for 
record,  and  said  Instrument  was  duly  record- 
ed. Then  follows  an  allegation  that  Mary  Tol- 
llver,  at  the  time  of  the  execution  of  said 
instrument,  owned  in  her  own  right  and  was 
in  possession  of  certain  lots  and  parcels  of 
land  set  oat  In  the  bill.  It  Is  then  alleged 
that  after  the  execution  of  said  instrument 
the  complainant  took  possession  of  said  prop- 
erty as  trustee  under  said  instrument,  and 
that  he  has  continuously  remained  In  pos- 
session of  the  same  up  to  the  filing  of  this 
bill,  and  that  be  has  continuously  remained 
in  possession  of  the  same  as  such  trustee,  and 
Is  DOW  in  possession  of  the  same,  and  that 
none  of  the  same  has  ever  been  sold  or  dis- 
posed of  by  the  complainant.  It  is  then  aver- 
red that  Mary  Tolllver  died  on  the day 

of  February,  1908.  It  Is  then  averred  that 
since  the  (execution  of  said  instrument,  and 
both  prior  to  and  since  the  death  of  Mary 
Tolllver,  he  has  received  and  collected  the 
rent  of  said  property,  and  that  said  rent  has 
been  applied  by  complainant  to  the  mainte- 
nance and  support  of  said  Mary  Tolllver,  and 
to  the  maintenance  of  said  property  under 
the  authority  and  direction  of  said  Instru- 
ment, and  that  there  is  no  personal  property 
of  said  estate,  and  no  personal  property  has 
come  Into  his  hands.  It  is  then  alleged  that 
the  beneficiaries  named  In  the  Instrument  are 
insisting  that  complainant  carry  out  and  ad- 
minister the  trust  therein  created,  to  sell 
said  real  estate  and  to  distribute  the  funds  as 
directed  by  the  said  Instrument;  but  com- 
plainant avers  that  he  is  unable  to  carry  out 
said  trust  and  sell  said  property  as  directed 
by  said  Instrument,  for  the  reason  that  par- 
ties other  than  complainant  and  the  bene- 


ficiaries named  claim  and  assert  title  and 
ownership  In  said  property.  Then  follows  an 
averment  of  the  persons  who  claim  some 
right,  title,  or  Interest  In  the  property;  and 
the  persons  claiming,  the  lands  claimed,  and 
the  title  by  which  they  are  claimeil  is  set  out, 
and  It  Is  aserted  that  the  deed  executed  b.r 
Mary  Tolllver  to  complainant,  which  Is  made 
an  exhibit  to  the  bill,  was  not  a  deed,  but 
only  a  power  of  attorney,  revocable  at  the 
pleasure  of  the  said  Mary  Tolllver,  and  the 
said  Instrument  conveyed  no  title  to  said 
property,  and  that  the  same  was  revoked  and 
annulled  by  the  said  Mary  Tolllver 'by  the 
execution  by  her  of  said  instruments  purport- 
ing to  convey  such  property  to  certain  re- 
spondents, naming  them.  It  is  then  averred 
that  if  the  deed  to  complainant  as  trustee  Is 
a  deed,  and  conveyed  title  to  all  of  the  above- 
described  property,  then  the  subsequent  hi- 
struments  executed  by  Mary  ToUlver  and 
purporting  to  convey  title  to  the  various  re- 
spondents to  the  various  parcels  of  land  nam- 
ed are  null  and  void,  and  pass  no  title  to  re- 
spondents, or  either  of  them,  and  that  said 
conveyances  under  which  said  respondents 
claim  title  are  a  cloud  on  complainant's  trus- 
tee, and  that  by  reason  thereof  complainant 
is  unable  to  sell  said  property  and  adminis- 
ter said  estate.  The  prayer  is  that  the  court 
will  decree  and  adjudge  the  nature  and  legal 
effect  of  the  Instrument  executed  by  Mary 
Tolllver  to  complainant  as  trustee  on  April  9, 
1903,  and  if  It  be  determined  that  It  be  a  deed, 
and  conveys  the  property  therein  described 
to  complainant  as  trustee,  then  that  the  court 
will  direct  said  respondents  to  set  forth  and 
specify  separotely  ond  severally  their  title, 
claim.  Interest,  or  Incumbrance  on  said  prop- 
erty, and  how  and  by  what  Instruments  the 
some  are  derived  and  created,  etc.,  and  that 
such  Instruments  be  declared  null  and  void, 
and  a  cloud  on  complainant,  and  for  general 
relief.  The  demurrers  attack  the  bill  for  that 
It  Is  filed  to  compel  respondents  to  propound 
their  title  to  the  lands  described,  and  to  quiet 
title  thereto  between  the  parties,  but  It  Is 
not  averred  that  complainant  claims  to  own 
said  lands  either  In  bis  own  right  or  as  per- 
sonal representative  or  guardian  of  others; 
that  it  is  multifarious,  in  that  It  seeks  to 
quiet  title  to  various  parcels  of  land  claimed 
by  various  respondents  separately  and  sev- 
erally, and  because  It  Joins  defendants  who 
are  not  shown  to  have  a  community  of  Inter- 
ests In  any  one  material  subject-matter. 

Kennedy  &  Ballard  and  Tillman,  Orubb. 
Bradley  &  Morrow,  for  appellants.  B.  B. 
Smyer,  for  appellee. 

MAYFIELD,  J.  This  Is  an  appeal  from  the 
decree  of  the  chancellor  overruling  demur- 
rers to  the  bill.  The  bill  was  filed  by  a  trus- 
tee, praying  the  court  to  construe  the  deed 
of  trust  conveying  or  attempting  to  convey 
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to  him,  as  trustee,  certain  real  estate,  and  to 
quiet  title  to  the  lands  conveyed  therein.  The 
beneficiaries  nnder  the  tradt  deed,  and  those 
claiming  or  asserting  title  to  respective  parts 
of  the  lands  conveyed,  are  all  made  respond- 
ents to  the  bill.  The  grounds  of  demurrer 
Insisted  upon  are  multifariousness,  misjoind- 
er of  respondents,  and  failure  to  allege  or  as- 
sert such  title  to  the  lands  or  possession 
therein  as  will  support  the  action  under  tile 
statute  to  quiet  title;  and  the  insistence  as 
to  these  is  very  brief  and  very  gentle. 

One  of  the  objects  of  the  bill  Is  to  construe 
a  deed  of  trust,  which  clearly  gives  equity 
Jurisdiction,  at  common  law  and  by  statute; 
the  other,  to  quiet  title,  is  clearly  of  equitable 
cognizance  given  by  statute  In  this  state. 
The  bill  conforms  to  the  law  and  practice, 
both  at  common  law  and  by  statute,  pertain- 
ing to  such  proceedings  in  the  chancery 
courts.  One  of  the  reliefs  Is  clearly  incidental 
and  necessary  to  the  other.  All  parties  in- 
terested in  the  subject-matter  of  a  suit  in 
chancery  are  proper  parties,  and  it  is  often 
Immaterial  whether  they  appear  as  complain- 
ants or  as  respondents,  so  they  are  before  the 
<x)urt  They  were  all  made  parties  here.  The 
fact  that  the  various  claimants  to  parts  of 
the  lands  conveyed  by  the  trust  deed  claimed 
title  to  separate  and  distinct  parts,  and  not 
Jointly,  does  not  prevent  Joining  all  of  them 
as  respondents.  They  all  claimed  a  part  of 
the  lands  conveyed  by  the  trust  deed,  which 
alone  would  authorize  the  Joining  of  them  as 
respondents  to  this  action.  The  bill  practical- 
ly follows  the  statute  as  to  the  character  of 
title  and  possession  which  a  complainant 
must  have  to  maintain  a  bill  to  quiet  title 
under  the  statute. 

The  demurrers  were  properly  overruled, 
and  the  decree  must  be  afllrmed. 

Affirmed. 

TYSON,  0.  J.,  and  SIMPSON  and  DEN- 
SON,  JJ.,  concur. 


(159  Ala.  606) 

CHAMBERS  ▼.  MORRIS. 

(Supreme  Court  of  Alabama.    .Tan.  20.  1900. 
Rehearing  Denied  Feb.  15,  1009,) 

1.  Evidence  (g  314*)— Heabsat. 

Declarations  of  the  former  physician  and 
neighbors  of  a  person  that  be  is  dend  are  beaiv 
say,  and  inadmissible  to  prove  his  death. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  $  1171 ;   Dec.  Dig.  i  314.*] 

2.  EvTPKNCB    (8   292*)— Hearsay— Pediorbb 

EVIDE.XCE. 

'  To  render  a  declaration  by  a  member  of  the 
family  of  decedent  that  he  is  dead  admissible  on 
the  theory  of  pedigree  evidence,  it  must  appear, 
also,  that  the  person  making  the  declaration  is 
dead. 

TEd.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  S  1151:  Dec  Dig.  J  292.»] 


3.  Evidence  (J  273*)- Advebse  Possession- 
Admissibility. 

Where,  in  ejectment,  there  was  evidence  for 
defendant  that  her  possession  was  adverse,  ctnd 
for  plaintiff  that  such  possession  was  merely 
permissive,  it  was  competent  to  prove  a  state- 
ment, by  defendant's  husband  in  her  presence, 
that  they  (meaning  defendant  and  himself)  had 
no  home,  as  it  was  a  circumstance  to  be  consid- 
ered in  determining  whether  the  land  had  been 
held  adversely  or  permissively. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  DiK.  «  1111,  1115;  Dec.  Die.  {  273  ;• 
Adverse  Possession,  Cent.  Dig.  |  670.J 

4.  EJjECTMENT  (§  106*)— Evidence— QuESTioNB 
fob  Juby. 

Where,  in  ejectment,  there  was  evidence  of 
adverse  possession,  and  also  that  the  uncleared 
land  on  the  tract  had  been  put  to  such  uses  as 
it  was  susceptible  of,  in  its  then  state,  in  the 
way  of  firewood,  rail  timber,  etc.,  it  was  error 
to  direct  a  verdict  for  plaintiff  as  to  the  unclear- 
ed land  on  the  tract,  and  the  question  of  wheth- 
er there  had  been  possession  of  it  should  have 
been  left  to  the  Jury. 

[Ed.  Note.— For  other  cases,  see  Ejectment, 
Dec.  Dig.  $  106.*] 

Appeal  from  Circuit  Court,  Henry  (boun- 
ty;  A.  A.  Evans,  Judge. 

Statutory  action  in  the  nature  of  eject- 
ment by  0.  V.  Morris  against  Griffin  Wiggins 
and  Sub  Anthony,  who  suggested  Leoy  S. 
Chambers  as  landlord,  with  notice.  Judg- 
ment for  plaintiff,  and  defendants  appeal. 
Reversed  and  remanded. 

P.  A.  McDaniel,  for  appellants.  Dates  ft 
Dates,  for  appellee. 

DOWDELL,  J.  The  witness  John  W.  (Cham- 
bers, having  testified  on  his  direct  examina- 
tion that  one  COlln  S.  Varnum,  who  bad 
been  examined  as  a  witness  on  a  former 
trial  of  the  case,  was  dead,  was  then  per- 
mitted to  testify  as  to  what  the  said  Varn- 
um bad  sworn  on  the  former  trial.  On  the 
cross-examination  Of  Chambers  he  was  ask- 
ed by  counsel  how  he  knew  that  Varnum 
was  dead,  in  answer  to  which  he  said:  "I 
went  to  Varnum's  former  home  in  Houston 
county,  Ala.,  and  he  was  not  there.  His 
family  was  there,  and  they  told  me  he  was 
dead,  and  that  be  died  at  the  time  named.  I 
saw  his  family  physician,  who  told  me 
that  be  attended  him  in  his  last  sickness,  and 
that  he  (Varnum)  was  dead.  His  former 
neighbors  told  me  that  Varnum  was  dead. 
I  did  not  see  him  myself  after  death,  and 
know  that  he  is  dead  only  from  what  these 
persons  told  me."  Thereupon  the  court,  on 
motion  of  the  plaintiff,  excluded  all  of  the 
testimony  of  the  witness  Chambers  as  to 
what  Varnum  swore  on  the  former  trial. 
In  this  there  was  no  error.  Evidence  of  the 
declarations  of  the  physician  and  the  neigh- 
bors as  to  the  death  of  Varnum  were  hear- 
say, and  by  no  rule  of  evidence  admissible; 
and  to  render  declarations  made  by  a  mem- 
ber of  the  family  of  the  deceased  admissible 
as  to  such  death,  on  the  theory  of  pedigree 
evidence,  it  must  appear,  also,  that  the  party 
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making  the  declaration  Is  dead,  since.  If 
living,  his  testimony  would  be  not  only  ob- 
tainable, but  the  best  evidence.  Elder  v. 
State,  124  Ala.  60,  27  South.  305;  White  t. 
Strother,  11  Ala.  720;  Jones  on  Evidence 
(2d  Ed.)  «  318. 

There  was  evidence  on  the  part  of  the  de- 
fendant tending  to  show  that  her  possession 
of  the  land  was  adverse,  and  evidence  on  the 
part  of  the  plaintiff  tending  to  show  that 
the  possession  of  the  defendant  was  merely 
permissive.  In  this  state  of  the  case  it  was 
competent  to  prove  the  statement,  made  by 
the  defendant's  husband  In  her  presence,  to 
the  effect  that  they,  meaning  himself  and 
his  wife  (the  defendant)  bad  no  home.  It 
was  a  circumstance  to  be  considered  by  the 
jury  In  determining  whether  the  land  had 
been  held  by  the  defendant  adversely  or  per- 
mlssively.  The  court  properly  admitted  this 
evidence. 

As  stated  above,  there  was  evidence  tend- 
ing to  show  an  adverse  possession,  and  evi- 
dence which  also  tended  to  show  that  the 
uncleared  land  on  the  80-acre  tract,  to  which 
the  defendant  set  up  adverse  possession;  was 
put  to  such  uses  as  it  was  susceptible  of 
In  Its  then  state.  In'  the  way  of  firewood,  rail 
timber,  etc.,  as  would  go  to  show  actual  pos- 
session. The  court,  therefore,  erred  in  giving 
the  general  charge  requested  to  find  for  the 
plaintiCC  as  to  the  uncleared  land  on  said 
80-acre  tract.  The  question  was  one  that 
should  have  been  left  to  the  jury. 

For  the  error  Indicated,  the  judgment  must 
be  reversed,  and  the  cause  remanded. 

Reversed  and  remanded. 

TYSON,  C.  J.,  and  ANDERSON  and  Mc- 
CliELLAN,  JJ.,  concur. 


(159  Ala.  97) 

M00RB5  V.  STATa 
(Supreme  Court   of  Alabama.     Feb.  4.   1909.) 

1.  INTOXICATINO   IJQTTOItS    (J   288*)— DWTILI.- 

INO  Without  License  —  Bvidencb  —  Ques- 
tions FOR  Jury. 

In   a   prosecution  for  distilling  withont   a 

license,  evidence  held  sufficient  to  take  to  the 

jurjr  the  question  of  defendant's  interest  in  the 

distillery. 

fEd.  Nntp.— For  otbor  onxes,  see  Intoxicating 

Liquors,  Dec.  Dig.  §  238.*J 

2.  Intoxicating  Liquors  (§  236*)— Distill- 
IKO  Without  License— Evidence. 

In  a  prosecution  for  distilling  without  a  li- 
cense, evidence  held  sufficient  to  support  a  con- 
viction. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,   Dec.  Dig.  §  230.*] 

3.  Cbiminal  Law  (f  1169*)— AppeaI/— Review 
— ^ICrbob  Favorable  to  Appellant. 

In  a  prosecution  for  distilling  without  a 
license,  the  admission  of  evidence  that  others 
than  defendant  were  operating  the  plant  on  cer- 
tain occasions  was  at  most  harmless  error,  being 
favorable  to  defendant. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  §§  3088,  3089;  Dec.  Dig.  § 
1109.*] 


4.  Criuinal  Law  (J  401*)— Best  Evidence- 
Deed— Collateral  Issue. 

In  a  prosecution  for  distilling  withont  a 
license,  a  witness  may  testify  that  he  sold  the 
land  on  which  the  distillery  was  operated  to 
defendantand  made  him  a  deed  thereto,  though 
the  deed  is  not  produced,  since  the  question  of 
title  and  deed  are  wholly  collateral  to  the  issue. 
[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  i  884 ;   Dec.  Dig.  §  401.*] 

5.. Intoxicating  Liquors  (§  239*)— Distill- 
ing Without  I^icense— Instructions. 
In  a  prosecution  for  distilling  without  a  li- 
cense, a  requested  charge  requiring  tliat  it  be 
found  that  defendant  on-ned  an  interest  in  tlie 
distillery  before  he  could  be  convicted  was  pro{>- 
erly  refused. 

[B3d.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Dec.  Dig.  §  239.*] 

6.  Intoxicating  Liquors  (§  239*)— Distiix- 
ING  Without  License — Instructions. 
In  a  prosecution  for  distilling  witliout  a 
license,  a  requested  charge,  misleading  in  that 
it  tended  to  impress  the  jury  that  there  must 
be  an  acquittal,  if  defendant  did  not  operate 
the  distillery  alone,  is  properly  refused. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Dec.  Dig.  $  239.*] 

Appeal  from  Circuit  Court,  Randolph  Coun- 
ty;  S.  L.  Brower,  Judge. 

J.  T.  Moore,  alias,  etc.,  was  convicted  of 
distilling  without  a  license,  and  appeals.  Af- 
firmed. 

The  evidence  sufficiently  appears  from  the 
opinion.  In  Its  oral  charge  to  the  jury  the 
court  said:  "If  you  believe  beyond  a  rea- 
sonable doubt,  from  the  evidence,  that  the 
defendant  had  any  interest  In  the  distillery 
which  was  operated  In  November  and  De- 
cember, 1907,  and  aided  In  operating  a  dis- 
tillery during  November  and  December,  1007, 
In  Randolph  county,  you  wUl  convict  the 
defendant"  The  following  charges  were  re- 
quested by  and  refused  to  the  defendant: 
(1)  General  afflrmatlTe  charge.  (2)  "I  charge 
you  that,  unless  you  believe  from  the  evi- 
dence that  the  defendant  was  a  party  In- 
terested In  the  Roanoke  Distilling  Company 
In  the  year  1907,  then  you  cannot  convict  the 
defendant"  (3)  "I  charge  you  that,  unless 
you  believe  from  the  evidence  beyond  a  rea- 
sonable doubt  that  the  defendant  operated  a 
distillery  without  a  license  during  the  year 
1907,  then  you  cannot  convict  the  defendant." 

Hooten  &  Overton,  for  appellant  Alex- 
ander M.  Garber,  Atty.  Gen.,  for  the  State. 

MAYFIELD,  J.  The  defendant  was  In- 
dicted for  distilling  without  a  license  and 
contrary  to  law.  The  evidence  tended  to 
show  that  there  was  a  distillery  near  Roa- 
noke, operated  in  November  and  December, 
1907;  that  corn  whisky  was  made  there; 
that  the  defendant  was  often  seen  about  the 
still,  and  seemed  to  be  superintending  it  be- 
fore Christmas.  The  distillery  seems  to  have 
been  operated  under  the  name  of  the  Roa- 
noke Distilling  Company.  There  was  some 
evidence   tending  to   show   that  defendant 
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boQgtat  the  land  upon  which  the  distillery 
was  located,  and  that  he  carried  the  keys  to 
the  buildings.  It  -was  also  In  evidence  that 
defendant  had  stated  he  and  others  were 
Interested  in  the  distillery.  A  great  deal  of 
the  evidence  was  to  the  effect  that  one  Pitts 
and  one  Trice  were  doing  most  of  the  work 
about  the  still  and  seemed  to  be  managing 
it  in  November  and  December,  1!)07.  There 
was  clearly  enough  evidence  to  submit  the 
question  to  the  Jury  as  to  whether  or  not 
the  defendant  was  Interested  in  the  opera- 
tion of  this  distillery,  and  there  Is  ample 
evidence  to  support  the  verdict  and  judg- 
ment of  conviction.  This  being  true,  the 
general  charge  In  favor  of  the  defendant  was 
properly  refused. 

There  was  no  error  In  allowing  the  wit- 
nesses to  testify  that  Pitts  and  Trice  were 
operating  the  distillery  on  certain  occasions. 
No  possible  harm  could  come  to  defendant 
from  this  evidence.  It  affirmatively  appears 
to  have  been  in  his  favor. 

There  was  no  error  in  allowing  the  witness 
Gladpey  to  testify  that  he  bad  sold  the  land 
on  which  the  distillery  was  located  to  de- 
fendant, and  made  him  a  deed  thereto.  The 
question  of  title  and  deed  to  this  property 
arising  wholly  collaterally,  as  it  did,  it  was 
unnecessary  to  produce  the  deed,  or  account 
for  Its  absence,  before  allowing  parol  evi- 
dence as  to  the  sale  of  the  lot  for  this  pur- 
pose. Garrison  v.  Glass,  139  Ala.  512,  36 
South.  725;  3  Mayfleld's  Dig.  p.  400,  §  480 
et  seq.  While  owning  the  land  upon  which 
a  distillery  is  unlawfully  operated,  and  own- 
ing an  interest  in  the  distillery,  standing 
alone,  might  not  be  sufficient  to  support  a 
conviction  for  operating  it,  yet,  when  taken 
in  connection  with  the  other  evidence  in  this 
case,  it  was  clearly  a  proper  case  for  the  jury 
to  pass  upon  the  weight  and  sufficiency  of 
the  evidence. 

There  was  clearly  no  error  In  that  part  of 
the  oral  charge  of  the  court  as  to  which  ex- 
ception was  reserved.  This  part  of  the  charge 
of  the  court  was  not,  as  insisted  by  appel- 
lant, instructing  the  Jury  that,  if  they  be- 
lieved from  the  evidence  beyond  a  reasonable 
doubt  that  defendant  bad  an  Interest  In  the 
distillery,  they  must  convict  him.  The 
charge  required  them  also  to  believe  from 
the  evidence,  beyond  a  reasonable  doubt, 
that  defendant  aided  In  operating  the  dis- 
tillery during  November  and  December,  1907, 
in  Bandolph  county.  The  charge  was  en- 
tirely too  favorable  to  the  defendant;  hence 
he  certainly  should  not  be  allowed  to  com- 
plain. 

The  charges  requested  by  the  defendant 
were  properly  refused.  One  required  the 
Jury  to  find  that  defendant  owned  an  inter- 
est in  the  distillery  before  they  could  con- 
vict Another  was  misleading.  In  that  it 
was  calculated  to  impress  the  minds  of  the 


Jury  with  the  belief  that  before  defendant 
could  be  convicted  it  must  appear  that  he 
operated  the  distillery  alone;  that  he  aided 
in  the  operation,  in  conjunction  with  others, 
would  not  be  sufficient.  Tlie  others  were,  in 
effect,  general  affirmative  charges,  which 
were  clearly  improper  under  the  evidence. 

There  being  no  error  in  the  record,  the 
Judgment  must  be  affirmed. 

Affirmed. 

TYSON,  C.  X,  and  SIMPSON  and  DEN- 
SON,  JJ.,  concur. 


((159  Ala.  53) 
MADDOX  V.  STATE. 
(Supreme  Court  of  Alabama.     Feb.  18,  1909.) 

1.  Criminal  Law  (§  413*)— Evidence— Acts 
AND  Declarations  of  Defendant. 

The  conduct,  flomeanor.  and  expressions 
of  the  accusod.  at  or  about  the  time  of  the  liomi- 
cide,  are  matters  admissible  in  evidence  against, 
but  not  for,  him,  unless  part  of  the  res  gestiE. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  $$  928-935;    Dee.  Dig.  §  413.*) 

2.  Criminal  Law  (§  414*)— Evidence— Acts 
and  Declabations  oi"  Defendant  —  Res 
Ge.st.b. 

Wliile  the  accused  cannot  prove  his  own 
declarations,  unless  they  form  a  part  of  the 
res  gestic,  if  the  state  introduces  his  confessions, 
declarations,  or  admissions,  then  he  may  give 
in  evidence  all  that  he  said  in  connection  there- 
with, and  the  circumstances  attending  it ;  but 
he  cannot  make  this  the  basis  of  showing  what 
he  said  or  did  on  other  occasions. 

[Kd.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §  930;   Dec.  Dig.  §  414.*] 

3.  Homicide  (§  158*)  —  Evidence  —  Acts  and 
Declabations  of  Defendant. 

On  prosecution  for  homicide,  questions  as 
to  whether  defendant,  after  the  affray,  went 
home,  and  got  a  gun,  and  came  back  in  13  or 
20  minutes,  and  answers  in  the  affirmative,  and 
that  when  defendant  returned  he  told  witness  to 
turn  deceased  loose,  or  get  out  of  the  way,  as 
he  was  going  to  shoot  deceased,  were  admissible 
against   defendant. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent.  Dig.  i  293 ;   Dec.  Dig.  §  158.*] 

4.  Criminal  Law  (S  3(V»*'> — Evidence- Acts 
AND  Declarations  op  Defendant. 

On  prosecution  for  homicide,  the  state  hav- 
ing been  permitted  to  prove  that,  after  the 
affray,  defendant  went  to  his  home,  returned  in 
a  short  time  with  a  gun,  and  stated  that  he  was 
going  to  shoot  deceased,  defendant  should  have 
been  permitted  to  prove  that  at  his  home,  just 
before  he  left,  he  stated  that  he  was  going  after 
F.  and  have  him  make  deceased  stop  the  fuss,  as 
part  of  the  res  gestee  of  that  matter,  thouglj  not 
a  part  of  the  res  gestse  of  the  killing. 

fBd  Note — For  other  ea«os.  ir-o  Criminal 
Law.  Gent.  Dig.  S§  808-810;  Dec.  Dig.  §  364.*] 

Appeal  from  Tuscaloosa  County  Court; 
Henry  B.  Foster,  Judge. 

Collins  Maddox  was  convicted  of  murder 
in  the  second  degree,  and  appeals.  Revers- 
ed and  remanded. 

The  witness  Ludnda  Murray,  being  on  the 
stand,  was  asked  the  following  questions  and 
made  the  following  answers,  to  which  objec- 
tions were  made  and  overruled,  and  to  which 
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exceptions  were  reserved:  "(1)  State  wheth- 
er Collins  Maddox,  after  the  cutting,  went 
home,  and  got  a  gun,  and  came  back  up  there. 
A.  He  went  home,  and  got  a  gun,  and  came 
back  there,  where  she  and  others  were  with 
Jesse  Davis  [the  man  who  was  alleged  to 
have  been  killed  by  a  cut  from  a  knife]. 
Collins  Maddox  was  gone  15  or  20  minutes 
before  he  came  back.  (2)  State  what  Collins 
Maddox  said  when  he  came  back.    A.  Turn 

him  loose,  and  I  will  finish  the  damn ." 

'J'he  defendant  then  asked  the  witness :  "Did 
not  the  defendant  say,  at  his  house,  as  he  was 
going  out  to  get  his  mule.  Just  after  the  fuss 
came  up  down  there,  that  he  was  going  down 
to  Mr.  Joe  Foster's  and  get  him  to  have  the 
fuss  stopped,  or  make  him  stop  cutting  up?" 
Objection  was  sustained  to  this  question. 
The  state  then  introduced  Fred  Bailey,  and 
the  solicitor  asked  the  witness  to  state 
whether,  after  the  cutting,  Collins  Maddox 
went  off  and  came  back  again,  and  the  wit- 
ness answered  ttiat  be  did  go  off  and  come 
back  again.  Objection  was  interposed  and 
overruled  to  the  question  and  answer.  Fur- 
ther questions:  "State  what  defendant  had 
when  he  came  back,  if  anything.  A.  He  had 
a  shotgun.  Q.  State  what  the  defendant  said 
when  he  came  back,  if  anything.  A.  Get 
out  of  the  way  and  let  me  shoot  him.  I'm 
going  to  finish  him."  The  defendant  then 
asked  the  witness  the  following  question,  to 
which  objection  was  sustained:  "Did  not  the 
defendant,  at  his  home.  Just  before  you  left, 
say  that  he  was  going  after  Mr.  Joe  Foster, 
and  have  him  make  Jesse  Davis  stop  that 
fussing  down  there?"  The  defendant  then 
introduced  Maddox,  and  offered  to  ask  him 
the  same  question  as  to  what  the  defendant 
said  about  getting  Mr.  Foster  to  stop  the 
fuss,  to  which  objection  was  sustained,  and 
this  question,  "State  whether  the  defendant, 
at  the  time  he  went  to  the  lot,  stated  for 
what  purpose  he  was  going,  and  whether 
he  stated  where  he  would  go,"  to  which  ob- 
jection was  sustained,  and  this  question, 
"State  whether  or  not  the  defendant  stated, 
at  the  time  he  started  for  the  lot,  where  he 
was  going,"  to  which  objection  was  sustain- 
ed. On  cross-examination  the  solicitor  asked 
this  witness  the  following  question :  "State 
what  you  were  doing  when  Collins  came 
back  down  there  where  the  cutting  occurred. 
\.  That  he  was  holding  Jesse  Davis  up." 
Objection  was  interposed  and  overruled  to 
both  question  and  answer,  as  they  were  to 
the  following  question  and  answer-  to  the 
same  witness :  "While  you  were  holding 
Jesse  Davis  up,  to  keep  his  entrails  out  of  the 
row,  did  not  Collins  Maddox  tell  you  to  get 
out  of  the  way,  that  he  was  going  to  finish 
Jesse  Davis?"  and  the  answer,  "Turn  him 
loose,  I  am  going  to  shoot  him."  While  the 
defendant  was  on  the  stand,  he  testified  that 
he  had  ordered  Davis  to  go  away  from  the 
house,  and  Davis  replied,  "Damn  you,  antl 
your  yard,  too ;  I'm  not  going  anywhere." 


Daniel  Collier,  for  appellant.  Alexaqder 
M.  Garber,  Atty.  Gen.,  for  the  State. 

'MAYFIELD,  J.  It  has  been  uniformly 
held  in  this  state.  In  homicide  cases,  that 
the  conduct,  demeanor,  and  expressions  of 
the  accused,  at  or  about  the  time  of  the 
homicide,  are  matters  admissible  in  evidence 
against,  but  not  for,  him,  tmlesa  part  of  the  res 
gestie.  McMauus'  Case,  36  Ala.  292 ;  Blount's 
Case,  49  Ala.  381 ;  MiUer's  Case,  107  Ala.  40, 
19  South.  37;  Johnson's  Case,  17  Ala.  623; 
Henry's  Case,  79  Ala.  42;  Armor  v.  State, 
03  Ala.  173;  Levison  v.  State,  54  Ala.  520; 
Reeves  v.  State,  96  Ala.  33,  11  South.  296; 
Pate  V.  State,  94  Ala.  14,  10  South.  663; 
Campbell  v.  State,  23  Ala.  44.  This  court 
has  probably  gone  as  far  as  any  other  In 
holding  such  evidence  admissible  against  the 
accused  and  inadmissible  for  him.  In  the 
case  of  Hainsworth  v.  State,  136  Ala.  13,  34 
South.  203,  it  was  held  that  evidence  as  to 
the  facial  expression  of  the  accused,  how 
he  looked  or  appeared,  at  a  prayer  meeting 
several  hours  before  the  homicide,  which 
was  committed  at  the  house  of  the  deceased, 
some  distance  from  the  place  of  the  prayer 
meeting,  was  admissible  against  him.  In 
Campbell's  Case,  23  Ala.  79,  it  was  held  that 
the  state  could  prove  the  appearance  of  the 
accused  on  the  evening  of  the  day  of  the 
homicide,  and  on  the  following  day,  but  that 
the  accused  could  not  prove  his  appearance 
or  expressions  three  days  subsequent  to  the 
killing.  The  reason  given  in  this  case,  and 
in  other  authorities,  for  the  rule,  is  that 
evidence  of  the  conduct,  demeanor,  acts,  ex- 
pressions, or  appearance  of  the  accused, 
shortly  before,  at  the  time  of,  or  shortly  aft- 
er, the  homicide,  is  admissible  against  him, 
because  his  conduct,  appearance,  and  expres- 
sions, on  these  occasions,  are  presumed  to 
correspond  with  the  truth,  but  that  they 
operate  In  the  nature  of  admissions,  and 
therefore  they  are  often  admissible  as  such, 
but  that  the  defendant  can  no  more  make  his 
conduct  or  appearance  evidence  for  hlm. 
than  he  could  his  declarations  of  Innocence, 
as  this  would  permit  him  to  manufacture 
his  own  evidence,  which,  of  course,  is  not, 
and  should  not  be,  allowable. 

The  writer  of  this  opinion  thinks  that 
this  court  and  some  trial  courts  have  gone 
too  far,  in  certain  of  the  cases  reported.  In 
admitting  such  evidence  against  the  accused ; 
but  the  case  at  bar  is  not  one  of  the  class. 
The  evidence  admitted  for  the  state  over 
the  objections  of  the  defendant,  and  that  ex- 
cluded by  the  court,  which  was  offered  by 
the  defendant  for  the  purpose  of  showing  his 
conduct  prior  to  the  time  of  and  after  the 
homicide,  was  In  each  instance  properly  ad- 
mitted or  excluded,  except  as  hereafter  ap- 
pears. 

It  is  insisted  with  some  force  by  the  learn- 
ed counsel  for  the  defendant  that  the  evi- 
dence offered  by  the  defendant  as  to  these 
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questions  was  admissible,  and  Improperly  ex- 
cluded, because  the  state  had  first  given  In 
evidence  of  these  matters,  and  the  defend- 
ant then  had  the  right  to  lay  before  the  Jury 
all  he  said  and  did  at  the  time  and  on  the  oc; 
casions  referred  to  by  the  state's  evidence^ 
and  on  the  theory  that,  where  a  part  of  a 
conversation  or  transaction  Is  admitted  at 
the  offer  of  one  party,  the  whole  or  other 
parts  thereof  are  admissible,  If  offered  by 
the  other.  The  cases  cited  by  counsel  for 
defendant  lay  down  the  correct  rule,  which 
Is:  The  accused  cannot  give  In  evidence  his 
own  declarations,  unless  they  form  a  part  of 
the  res  gestte;  but  If  the  state  gives  In  evi- 
dence his  confessions,  declarations,  or  admis- 
sions, then  he  may  give  In  evidence  all  that 
he  said  In  the  particular  confession,  declara- 
tion, or  admission,  and  the  circumstances 
attending  it,  but  he  cannot  make  this  the 
basis  of  showing  what  he  said  or  did  on  oth- 
er occasions.  None  of  the  evidence  offered 
by  the  defendant  and  excluded  by  the  court, 
except  as  hereafter  referred  to,  was  admis- 
sible under  this  rule.  What  was  said  by 
Justice  BrickeU,  in  the  case  of  Burns  v. 
State,  49  Ala.  374,  which  case  is  cited  by 
counsel  for  appellant,  is  pertinent  and  ap- 
plicable to  show  there  was  no  error  in  ex- 
cluding the  evidence  offered  by  tbe  accused, 
which  we  quote:  "The  prisoner  offered  to 
prove  exculpatory  declarations  made  by  blm 
when  he  returned  to  the  stUlhouse  after  the 
shooting,  which  the  court  excluded.  The 
bill  of  exceptions  does  no>t  Inform  us  whether 
these  declarations  formed  a  part  of  the  con- 
versation of  which  the  state  gave  evidence, 
or  whether  they  were  made  in  another  and 
subsequent  conversation.  Of  course,  we  can- 
not say  that  the  court  erred  in  rejecting 
them." 

However,  the  declarations  of  the  accused, 
made  at  or  about  the  time  he  left  home,  as  to 
the  object  and  purpose  of  his  leaving,  stand 
upon  another  footing.  They  are  a  part  of  the 
res  gestffi  of  that  matter,  though  not  a  part 
of  the  res  gestae-  of  the  killing.  Kllgore  v. 
Stanley,  90  Ala.  623,  8  South.  130;  Pitts  v. 
Burroughs,  6  Ala.  733;  Olds  v.  Powell,  7 
Aiti.  652,  42  Am.  Dec.  605;  Harris  v.  State, 
96  Ala.  24,  11  South.  255;  Burton  v.  State, 
115  Ala.  10,  22  South.  585;  Campbell  v. 
State,  133  Ala.  81,  31  South.  802,  91  Am.  St. 
Rep.  17.  The  object  and  purpose  of  bis 
leaving  home  at  this  time  was  properly  made 
a  subject  of  Inquiry  on  the  trial.  His  guilt 
or  innocence,  or,  at  least,  the  degree  of  the 
crime,  might  properly  depend  upon  the  ques- 
tion whether  he  pursued  deceased  for  the 
purpose  of  killing  him,  or  whether  he  lef; 
home,  not  for  ttiat  purpose,  but  for  the  pur- 
pose (as  he  claimed)  of  going  to  Mr.  Foster's 
to  get  the  latter  to  come  to  his  house  to 
quell  the  disturbance. 

It  follows,  therefore,  that  the  trial  court 
erred  in  refusing  to  allow  proof  of  the  dec- 


larations of  tbe  accused;  made  at  or  about 
the  time  of  his  leaving  home,  to  the  effect 
that  he  was  going  over  to  get  Mr.  Foster  to 
come  there  and  stop  the  row  or  disturbance. 
For  this  error,  the  Judgment  of  conviction 
must  be  reversed,  and  the  cause  remanded. 
Reversed  and  remanded. 

DOWDELL,    C.    J:,    and    SIMPSON    and 
DENSON,  JJ.,  concur. 


GAMBILL  V.  COOPER. 

(Supreme  Court  of  Alabama.     April  16,  1908. 
Rehearing  Denied  Feb.  6,  1909.) 

1.  Affsal  and  Erbob  (S  1195*)— Decision  on 
Appeal— Law  of  thb  Oase. 

Where  a  cause  is  held  on  appeal  to  have 
been  brought  In  the  name  of  tbe  proper  plaintiff, 
such  ruling  will  be  decisive  of  tbe  question  on 
a  subsequent  trial. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |$  4661,  4663;  Dec.  Dig.  t 
1195.*] 

2.  Landlobd'  and  Tenant  (|  291*)— Rbcov- 
EBY  OF  Demised  Pbemises— Unlawfdi,  De- 
tainer—Pleading. 

■  A  complaint  in  a  suit  against  a  tenant  for 
unlawful  detainer,  in  which  each  of  the  counts 
substantially  complied  with  the  form  required 
in  Code  1896,  p.  948,  form  27,  is  sufficient, 
though  the  terms  of  the  lease  contract  between 
the  parties  were  averred  in  each  of  the  counts, 
for  which  no  provision  is  made  in  the  statutory 
form. 

tEfl.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Dec.  Dig.  S  291.*] 

3.  Pleading  (§  111*)— Pleas  in  Abatement- 
Disallowance— Discketion  OF  Court. 

Since  a  plea  filed  by  defendant  in  a  suit 
for  unlawful  detainer  of  demised  premises,  al- 
leging that  tbe  person  for  whose  use  the  suit 
had  been  brought  had  been  adjudged  a  bankrupt 
after  the  commencement  of  the  suit,  did  not  go 
to  the  merits  of  tbe  case,  but  only  to  the  person- 
al disability  of  tbe  alleged  bankrupt,  being  in 
the  nature  of  a  pica  in  abatement,  the  disallow- 
ance of  it  was  within  the  discretion  of  the  trial 
court,  especially  where  a  term  of  court  had 
been  allowed  to  elapse  after  the  disability  arose 
before  the  plea  was  offered.    . 

[Ed.  Note. — For  other  cases,  see  Pleading,  Dec. 
Dig.  S  111.*] 

4.  Appeal  and  Ebbob  (S  1051*)— Harmless 
Errob — Admission  of  Evidence. 

Error  in  the  admission  of  incompetent  evi- 
dence is  harmless,  where  there  is  other  undis- 
puted competent  evidence  of  the  same  fact. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  g{  4101,  4163;  Dec.  Dig.  i 
1051.*] 

6.  Landlobd  and  Tenant  (S  291*)— Recov- 
ery OF  Demised  Premises— Unlawful  De- 
tainer —  Damages  —  Rents  Pending  Ap- 
peal. 

On  appeal  in  forcible  entry  and  detainer 
against  a  tenant,  evidence  as  to  the  rental  value 
of  the  demised  premises  pending  the  appeal  was 
admissible,  and  plaintiff  was  entitled  to  recover 
the  same,  under  the  express  provisions  of  Code 
1890,  §  2146. 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Dec.  Dig.  i  291.*] 
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8.  Lardiabd  and  Tbitart  ({  291*)— Rkcotbbt 
of  de3iibxd   pbe3h8es— noticb  to  quit— 

SUXTICIENCY— "REASORABLB  NOTICB." 

Where  a  lessor  made  demand  in  writing  of 
his  tenant  for  possession  of  the  premises  demised 
before  bringing  suit  for  anlawlul  detainer,  and 
more  than  40  days  before  malcins  auch  written 
demand  gave  the  tenant  notice  uiat  the  prem- 
ises had  been  sold  and  that  he  wonld  require 
their  possession,  the  notice  given  waa  a  "reason- 
able notice,"  within  a  requirement  of  the  lease 
that,  in  case  the  premises  shonld  be  sold  during 
the  term  of  the  lease,  the  lessee  would  give  pos- 
aession  thereof  after  "reasonable  notice  of  the 
sale. 

[Ei.  Note. — For  other  cases,  seo  Landlord  and 
Tenant,  Cent  Dig.  H  1220,  1222;  Dec.  Dig. 
I  291.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7.  pp.  5974,  5975.1 

7.  Appeal  and  Ebbob  ({  927*)  —  PsEStncp- 
TioNs— Evidence  Not  Showr  bt  Rbcobd. 
Where  the  bill  of  exceptions  does  not  pur- 
port to  set  out  all  the  evidence  in  the  case,  it 
will  be  presumed,  in  support  of  the  court's  ac- 
tion in  giving  a  general  charge,  that  the  evi- 
dence was  undisputed. 

[BA.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  ({  8748,  4024;  Dec.  Dig.  S 
927.*] 

Appeal  from  Clrcait  Court,  Jefferson  Coun- 
ty; A.  O.  Lane,  Judge. 

Unlawful  detainer  by  H.  D.  Cooper,  for  tbe 
nse  of  A.  El.  Leishman,  against  A.  A.  Gam- 
bill.  From  a  Judgment  for  plaintiff,  defend- 
ant appeals.    Affirmed. 

The  complaint  was  in  the  following  lan- 
guage: 

Count  1:  "Plaintiff  sues  to  recover  pos- 
session of  the  following  tract  of  land,  to  wit: 
[Here  follows  a  description  of  the  land] — of 
which  he  was  In  possession,  and  upon  which, 
pending  such  possession,  and  before  the  com- 
mencement of  this  action,  the  defendant  law- 
fully entered,  on  the  demise  of  the  plaintUf, 
for  one  year,  namely,  from  the  1st  day  of 
October,  1899,  to  the  30th  day  of  September, 
1900.  And  the  plaintiff  avers  that  as  a  part 
of  the  consideration  for  said  lease  the  de- 
fendant promised  therein  that.  In  case  the 
said  premises  were  sold  during  said  term  de- 
scribed above,  he  would  give  possession  of 
said  house  and  lot,  after  reasonable  notice 
had  been  given  of  said  sale  and  that  posses- 
sion of  the  said  premises  was  wanted.  And 
plaintiff  further  avers  that  he  sold  said 
premises  during  said  term  to  A.  E.  Leishman, 
and  that  the  said  defendant  was  g^ven  such 
a  notice  more  than  40  days  before  the  bring- 
ing of  this  suit,  and  more  than  40  days  be- 
fore written  demand  was  made  for  the  pos- 
session of  the  premises,  which  written  de- 
mand the  plaintiff  hereby  avers  was  made  by 
the  plaintiff  in  writing  before  the  bringing 
of  this  suit  and  in  accordance  with  the  stat- 
ute, 'llie  plaintiff  further  alleges  that  the 
defendant  doth  continue  to  unlawfully  detain 
the  said  premises.  The  plaintiff  further 
claims  $100  for  the  detention  of  said  preio- 
ises." 

Count  2:  Same  as  1,  down  to  and  includ- 


ing the  words  "of  September,  1900,"  where 
they  occur  in  said  first  count,  with  the  fol- 
lowing addition:  "With  the  condition  whlcL 
was  written  In  and  made  a  part  of  the  lease 
or  contract  of  demise  between  the  plaintiff 
and  the  defendant  that  the  defendant,  in  the 
event  the  plaintiff  sold  the  said  premises,  war 
to  give  possession  of  the  same,  if  required  to 
do  so,  within  a  reasonable  time  thereafter. 
And  plaintiff  avers  that  be  did  sell  said  prem- 
ises during  said  term,  on,  to  wit,  April  20, 
1900,  to  said  A.  Bl  Leishman,  of  which  salb 
the  defendant  was  duly  notified  and  Inform- 
ed, and  the  defendant  was  duly  notified  and 
required  to  give  possession  of  said  premises 
in  accordance  with  the  terms  of  the  said 
lease  contract ;  but  the  defendant  failed  and 
refused  to  give  possession  of  said  premises 
within  a  reasonable  length  of  time  thereafter. 
And  the  plaintiff  further  avers  that  the  de- 
fendant, after  the  termination  as  aforesaid 
of  his  possessory  Interest  in  and  to  the  prem- 
ises, and  after  the  plaintiff's  demand  in  writ- 
ing therefor,  which  was  duly  made  before 
the  bringing  of  this  suit,  has  unlawfully  de- 
tained the  said  above-described  premises  at 
and  before  the  time  of  the  commencement  of 
this  suit,  and  did  unlawfully  detain  the  same 
for  a  long  time  thereafter.  Plaintiff  avers 
that  he  claims  the  sum  of  $100  for  the  de- 
tention of  said  premises,  and  as  a  penalty  for 
damage  of  holding  over." 

Demurrers  were  Interposed  as  follows:  To 
the  complaint  as  a  whole:  "(1)  That  the  ag- 
gregate amount  claimed  In  the  several  counts 
thereof  exceeds  |100,  and  therefore  exceeds 
the  Jurisdiction  of  the  Justice  of  the  peace, 
before  whom  the  suit  originated.  (2)  For 
that  this  suit  Is  not  properly  brought  In  the 
name  of  a  nominal  plaintiff,  and  may  not  be 
brought  in  the  name  of  one  party  for  the 
use  of  another.  (3)  No  sufficient  cause  there- 
in is  shown  why  a  recovery  should  be  had  for 
the  use  of  Leishman."  To  the  first  count  of 
the  complaint  as  follows:  "(1)  For  that  It 
does  not  sufficiently  show  the  termination  of 
defendant's  possessory  interest  In  the  prem- 
ises sued  for  before  demand  for  the  posses- 
sion of  same  was  made.  (2)  It  does  not  sufll- 
clently  appear  therefrom  that  plaintiff  was 
entitled  to  the  possession  of  said  premises  at 
the  time  the  suit  was  instituted.  (3)  For  that 
it  does  not  sufficiently  appear  therefrom  that 
the  plaintiff  demanded  in  writing  the  posses- 
sion of  the  said  premises  by  the  defendant. 
(4)  For  that,  after  a  sale  of  said  premises, 
the  demand  for  possession  thereof  should 
have  been  made  by  the  purchaser."  The 
same  grounds  were  Interposed  to  count  2. 

The  record  shows  that  defendant  tendered 
in  court  and  asked  permission  and  moved  the 
court  for  leave  to  file  the  following  plea; 
"The  defendant,  for  plea  to  the  complaint, 
says  that  on,  to  wit,  the  18th  day  of  October, 
1906,  said  A.  E.  Leishman  was  duly  adjudged 
a  bankrupt  by  the  District  Court  of  the  Unit- 
ed States  for  the  Southern  Division  of  the 
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Northern  District  of  Alabama,  wblcb  had  ju- 
risdiction of  the  subject-matter  and  the  par- 
ties to  said  proceedings.  Wherefore  the  de- 
fendant says  that  this  plea  ought  to  abate." 
This  i)Iea  was  sworn  to. 

The  substance  of  the  lease  is  as  set  out  in 
the  complaint,  and  its  execution  was  proven. 

Motion  was  made  to  suppress  the  deposi- 
tion of  Lelsbman  on  the  following  grounds: 
"(1)  The  residence  of  the  said  witness  Is  not 
given  with  the  particularity  required  by  law. 
<2)  The  residence  of  said  commissioner  is  not 
piven  with  the  particularity  required  by  law. 
Ci)  The  defendant  has  not  been  notified  of  the 
it'sldence  of  said  witness,  nor  of  the  resi- 
dence of  said  commissioner,  with  the  partic- 
ularity required  by  law,  and  has  not  been 
notified  at  what  point  in  Jefferson  county 
said  witness  resides,  nor  at  what  point  In 
the  city  of  Charlotte  said  commissioner  re- 
sides." 

The  record  shows  that  the  notice  served  on 
the  defendant  for  the  taking  of  said  deposi- 
tion, and  the  affidavit  on  which  same  was 
taken,  showed  nothing  as  to  the  residence  of 
the  commissioner  and  the  witness,  other  than 
that  the  witness  resided  In  .leflferson  county, 
Ala.,  and  was  temiwrarily  In  North  Carolina, 
and  would  not  return  to  Alabama  before  the 
trial,  and  that  the  commissioner,  Yeager,  re- 
sided in  Charlotte,  N.  C,  and  that  within  the 
time  allowed  for  filing  cross-lnterrogatorles 
the  defendant  had  filed  written  objections  to 
the  taking  of  the  deposition  and  the  appoint- 
ment of  said  Yeager  as  commissioner,  and 
notice  that  he  would  move  to  suppress  the 
same  at  the  trial  on  the  grounds  set  out 
alKive. 

(ieorge  Iluddlcston  and  John  W.  Altman, 
for  api^llant.  Brown  &  Murphree  and  James 
A.  Mitchell,  for  Appellee. 

DOWDELL,  J.  This  Is  an  action  of  unlaw- 
ful detainer,  commenced  in  the  Justice  court 
and  carried  by  appeal  from  that  court  Into 
the  circuit  court.  In  the  circuit  court  the 
plaintifT  obtained  a  Judgment,  from  which 
the  defendant  appeals  to  this  court. 

This  is  the  second  appeal  in  this  case  to 
this  court.  Cooper  v.  Gamblll,  146  Ala.  184, 
40  South.  827.  On  the  present  appeal  there 
are  IS  assignments  of  error  on  the  record. 
Of  these  the  fifth,  seventh,  eleventh,  and 
twelfth  assignments  are  expressly  abandoned 
by  the  appellant. 

The  first,  second,  and  third  asslginnents  of 
error  go  to  the  trial  court's  ruling  on  the 
denmrrers  to  the  complaint.  When  the  case 
was  here  on  former  appeal,  it  was  then  de- 
cided by  this  court,  that  the  suit  was  prop- 
erly Instituted  In  the  name  of  Cooper.  And 
we  may  here  say  that  the  words  "for  the 
use,"  etc.,  may  be  regarded  as  surplusage, 
and  there  Is  therefore  no  merit  in  the  ground 
"f  demurrer  again  raising  this  question. 
Reese  v.  Reaves,  131  Ala.  105,  31  South.  447, 
and  coses  there  cited. 

We  were  at  first  of  the  opinion  that  the 


complaint  was  subject  to  the  demurrer  inter- 
posed by  the  defendant,  but  upon  more  ma- 
ture consideration  we  have  reached  a  differ- 
ent conclusion.  XATiIle  the  terms  of  the  lease 
contract  are  averred  in  each  of  the  counts  of 
the  complaint,  yet  each  of  said  counts  in  Its 
averments  is  in  substantial  compliance  with 
the  forAi  given  in  the  Code  for  unlawful  de- 
tainer suit.  Code  18!)C,  p.  048,  form  27.  The 
demurrers  to  the  complaint  were,  therefore, 
properly  overruled. 

The  plea  offered  to  be  filed  by  the  defend-, 
ant  at  the  time  of  the  trial,  and  which  was 
disallowed  by  the  court,  we  think,  under  the 
circumstances,  was  a  matter  addressed  to  the 
discretion  of  the  court.  If  the  plea  be  con- 
sidered as  sufficient  in  its  averments  to  con- 
stitute a  good  plea,  it  only  went  to  the  per- 
sonal disability  of  Lelsbman,  for  whose  use 
the  suit  was  brought,  arising  after  suit  com- 
menced, and  in  the  nature  of  a  plea  in  abate- 
ment. It  did  not  go  to  the  merits  of  the 
suit,  and,  if  allowed,  the  suit  could  have  con- 
tinued for  the  use  and  benefit  of  the  trus- 
tee in  bankruptcy.  Moreover,  a  term  of  the 
court  had  been  allowed  to  pass  after  the  dis- 
ability arose  before  the  plea  was  offered,  and 
then  not  until  after  the  trial  was  reached, 
late  in  another  term  of  the  court.  As  stated 
above,  we  think,  under  the  facts,  it  was  a 
matter  addressed  to  the  discretion  of  the 
court. 

If  there  was  error  in  admitting  In  evi- 
dence the  deed  from  A.  Cooper  and  Clara  W. 
Coo|)er  to  Lelsbman,  it  was  harmless,  as 
there  was  other  evidence,  which  was  undis- 
puted, of  a  sale  by  the  plaintiff. 

The  motion  to  suppress  the  dei>osition  of 
Leislunan  on  the  ground  stated  was  without 
merit,  and  was  properly  overruled. 

It  was  permissible  to  show  the  rental  val- 
ue of  the  leastHl  proiierty  pending  the  ai>- 
peal,  and  to  have  recovery  of  the  same  on 
plalntifTs  motion.  Code  1806,  $  2146;  Gld- 
dens  v.   Boiling,  02  Ala.  5.86.  0   South.   274. 

The  evidence  showed  that  notice  of  the 
sale  and  a  requirement  of  the  possession  of 
the  property  under  the  terms  of  the  lease 
contract  was  given  the  defendant  for  at  least 
40  days  before  the  demand  in  writing  for  pos- 
session was  made.  Forty  days  was,  in  law, 
a  reasonable  time  given  the  defendant  to 
quit,  and  was  sufficient  to  terminate  his 
possessory  Interest  under  the  lease.  The 
evidence  also  showed  a  demand  In  writing 
for  iMiss^ssIon  before  suit.  The  court  was 
Justified,  under  the  evidence,  in  giving  the 
general  charge  requested  by  the  plaintiff; 
and,  since  the  bill  of  exceptions  does  not 
purport  to  set  out  all  of  the  evidence  in  the 
case,  it  will  be  presumed,  in  support  of  the 
court's  action  that  the  evidence  was  undis- 
puted. 

We  find  no  reversible  error  in  the  record, 
and  the  judgment  will  be  affirmed. 

Affirmed. 

TYSON,  C.  J.,  and  SIMPSON,  McCLEL- 
LAN,  and  MAYFIELD,  JJ.,  concur. 
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DAVIS  V.   STATE. 
(Supreme  Conrt  of  Alabama.    Feb.  4,  1909.) 

1.  Criminal  Law  (f  1160*)— Review— Habm- 
LE88  Error— Admission  or  Evidence. 

The  error,  if  any,  in  admitting  in  evidence, 
witlioat  proper  identification,  pieces  of  slag 
found  at  the  place  of  the  robbery  a%  the  in- 
struments used  by  defendant,  is  harmless,  where 
subsequent  evidence  fully  identified  them. 

[EM.  Note. — For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  {  3140;   Dec.  Dig.  i  1169.*] 

2.  RoBBBmr  (J  23*)— Evidence— Matehialttt 
—Intention. 

In  a  prosecution  for  robbery,  the  prosecu- 
tor may  testify  that  he  did  not  "consent  to  de- 
fendant's taking  his  money. 

[Ed.  Note. — For  other  cases,  see  Robbery,  Dec 
Dig.  S  23.*] 

3.  Criminal  Law  (8  693*)— Trial— Evidencb 
Pbopeb  in  Part\— Objection. 

In  a  prosecution  for  robbery,  it  was  proper 
to  overrule  the  objections  to  the  question,  put 
to  the  prosecutor,  whether  he  "was  willing  or 
consented"  to  defendant  taking  his  money,  as  a 
part  of  the  question  was  proper ;  the  prosecutor 
being  entitled  to  testify  that  be  did  not  "con- 
sent," 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  §§  1633-1638;    Dec.  Dig.  §  a95.»] 

Appeal  from  City  Court  of  Talladega;  G. 
K.  Miller,  Judge. 

Henry  Davis  was  convicted  of  robbery, 
and  appeals.    Affirmed. 

The  two  counts  In  the  indictment  charge 
the  taking  of  a  suit  case,  two  shirts,  one 
pair  of  pants,  one  pair  of  overalls,  a  Bible, 
and  a  hair  brush,  stating  the  value  of  each 
item,  the  property  of  Clarence  Domby,  from 
his  person,  against  his  will,  by  violence,  etc. 
Count  3  charges  the  taking  of  a  silver  dol- 
lar, of  the  currency  of  the  United  States,  etc. 
The  evidence  tended  to  show  that  Clarence 
Domby  got  off  the  train  at  Chlldersburg  and 
started  up  the  railroad,  looking  for  the  home 
of  a  Mr.  Crowe,  and  that  he  had  a  suit  case, 
with  the  articles  mentioned  In  the  first  two 
counts  of  the  indictment  In  It.  As  he  went 
up  the  road,  he  saw  the  defendant,  and  ask- 
ed him  If  he  knew  where  Mr.  Crowe  lived, 
and  was  told  that  he  did  not  Domby  then 
asked  defendant  if  he  would  take  his  valise 
up  the  road  to  Mr.  Crowe's  house  for  25 
cents,  and  the  defendant  replied  that  he 
would,  and  he  took  the  valise,  and  Domby 
and  the  defendant  proceeded  on  up  the  rail- 
road, passed  the  brickyard  of  Mr.  Clardy, 
and  as  they  got  near  some  woods  the  de- 
fendant set  down  the  grip,  called  the  atten- 
tion of  Domby  to  a  piece  of  Iron  melting 
or  slag,  and  asked  him  if  he  could  throw 
pretty  well,  and  told  Domby  that  he  saw 
a  rabbit  In  the  bushes,  and  that  witness 
went  round  the  bushes  to  see  if  he  could 
see  the  rabbit,  when  defendant  struck  him 
on  the  head,  and  he  became  unconscious. 
There  was  other  evidence  tending  to  corrobo- 
rate the  statement,  and  also  to  show  how 
the  witness  got  to  Mr.  Crowe's,  and  as  to 


the  nature  and  serious  character  of  the 
wound,  etc.  It  was  further  shown  that  the 
suit  case  or  grip  which  he  was  carrying  was 
afterwards  taken  from  the  defendant,  and 
the  articles  contained  therein  were  identified. 
The  witness  Newsome  testified  that  the  place 
where  the  assault  happened  was  In  Tallade- 
ga county,  and  that  he  went  to  the  place  and 
found  blood  scattered  about  oil  the  ground,  a 
pair  of  glasses,  which  Domby  Identified  as 
his,  and  two  pieces  of  iron  melting  or  slag, 
and  that  the  slag  had  hairs  on  it  when  be 
found  It,  and  that  there  was  blood  right  at 
it.  The  Iron  or  slag  was  admitted  in  evi- 
dence over  the  objection  of  defendant.  Sub- 
sequently the  witness  Domby  was  shown 
the  slag,  and  asked  if  he  had  ever  seen  it  be- 
fore, and  he  identified  It  as  the  piece  of  iron 
or  slag  he  saw  In  the  hands  of  defendant  on 
the  day  and  at  the  time  he  was  assaulted; 
but  at  that  time  it  was  In  one  piece,  and  in 
the  hands  of  defendant,  who  remarked  that 
it  would  make  a  good  chop  ax. 

Frank  L.  Vance,  for  appellant  Alexander 
M.  Garber.  Atty.  Gen.,  and  Marion  H.  Sims, 
Sol.,  for  the  State. 

DENSON,  J.  The  defendant  convicted 
and  sentenced  to  be  hanged  for  the  crime  of 
robbery,  has  appealed  from  the  judgment  of 
conviction. 

The  Indictment  contains  three  counts,  all 
of  which  charge  the  crime  of  robbery  in 
Code  form.  The  first  and  second  counts 
were  eliminated  by  charges  given  at  the  de- 
fendant's request.  Defendant  offered  no  evi- 
dence, while  that  of  the  state  makes  a  clear 
and  aggravated  case  of  robbery,  as  charged 
in  the  third  count  of  the  indictment. 

If  the  court  erred  In  Its  first  ruling,  admit- 
ting in  evidence  the  two  pieces  of  "Iron  or 
slag"  found  and  picked  up  by  witness  New- 
some  at  the  place  where  the  robbery  was 
committed,  the  error  was  cured  by  subse- 
quent evidence  of  Identification,  which  was 
sufficient  to  authorize  their  admission  in  evi- 
dence, and  upon  which  it  was  the  province 
of  the  Jury  to  determine  whether  they  had 
formed  the  identical  piece  of  "Iron  or  slag" 
which  Domby  testified  defendant  picked  up 
on  the  railroad,  and  also  to  determine  whetb- 
er  It  was  the  implement  used  by  defendant 
in  striking  Domby.  Mitchell's  Case,  94  Ala. 
C8,  10  South.  518;  Ezell's  Case,  103  Ala.  8,  15 
South.  818;  Thornton's  Case,  113  Ala.  43,  21 
South.  356,  59  Am.  St.  Rep.  9T. 

Whether  or  not  It  was  competent  for  Dom- 
by to  testify  that  he  was  not  willing  for  the 
defendant  to  take  his  money  we  need  not  de- 
cide, as  It  was  competent  for  him  to  testify- 
that  he  did  not  consent  for  him  to  do  so. 
Jones  V.  State,  104  Ala.  30,  16  South.  135. 
The  question  objected  to  called  npion  the  wit- 
ness to  testify  whether  he  was  willing  or 
consented    for    the    defendant   to   take    hia 
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■Uaoea  of  the  parties,  such  amblgoltiee  may 
b«  disclosed  as  to  cause  tbe  contract  to  be 
wltbdrawn  from  the  jury ;  but  as  the  contract 
DOW  appears  to  us  It  sufficiently  satisflee  the 
statute  of  frauds. 
The  judgment  is  reversed. 

SHACKLBFORD,  a  J.,  and  WHITFIBLD, 
J.,  concur. 

TAYLOR,  HOCKBR,  and  PAKKHim  JJn 
concur  In  the  oplnioo. 

(»  Pla.  6W) 

KNIOHT  et  al.  T.  MATSON  «t  aL 

^Supreme  Court  of  Floida,  DiTlsion  B.    March 
26.  1907.) 

Taxation— IixKGAi.  Asbessicbnt— Rismkdt  bt 

Prrrnow. 

Section  1542,  Rev.  St  1892  (section  2006, 
Oen.  St.  1906).  providing  a  summary  remedy  by 
petition  to  declare  the  assessment  on  real  estate 
not  lawfully  made,  embraces  those  assessments 
only  in  which  there  Is  error  on  the  face  of  the 
assessment  roll.  This  remedy  by  petition  is  not 
coextensive  with  tiiat  afforded  by  a  coart  of 
equity,  and  is  not  available  after  the  assessed 
property  has  been  sold  for  taxes,  and  a  certifl- 
'!ate  of  sale  thereof  has  been  issued,  or  a  tax 
deed  executed,  and  the  rights  of  third  persons 
have  become  involved. 

(Syllabus  by  the  Court.) 

Brror  to  Circuit  Court  Cltrna  County: 
William  S.  Bullodc,  Judge. 

Action  by  Robert  J.  Knight  and  William  O. 
Knight  against  R.  H.  Matson  and  others, 
judgmoit  for  defendants,  and  plaintiffs  bring 
error.    Affirmed. 

T.  F.  liloyd,  for  plalntlfla  In  error. 

PABKHILIj,  J.  On  the  lltta  day  of  Joly, 
1900,  the  plaintiffs  in  error  filed  a  petition  in 
the  circuit  court  for  Citrus  county.  The  peti- 
tion, omitting  formal  parts,  is  as  follows: 

"Tour  petitioners,  Robert  J.  Knight  and 
William  O.  Knight,  as  copartners,  doing  busi- 
ness tmder  the  name  and  style  of  Knight 
Bros.,  who  reside  in  Citrus  county,  Florida, 
represent  unto  your  honor  and  allege  the  fol- 
lowing state  of  facts  to  I>e  tme:  That  your 
petitioners  are,  and  have  l>een  since  the  6th 
day  of  Jnly,  1906,  the  owners  of  the  l^al 
title  to  the  following  described  lands,  in  Cit- 
rus county,  Florida,  to  wit:  An  undivided 
three-fourtlis  interest  In  all  of  section  2,  sec- 
tion 5,  all  of  section  8,  all  of  section  11,  all  of 
section  17,  If.  )i  and  S.  B.  ^  N.  ^  of  S. 
W.  ^  S.  B.  ^  of  &  W.  %  of  section  20,  N. 
B.  ^  N.  %  of  &  B.  %  of  section  21,  S.  %  of 
section  22,  all  section  23,  all  Bectlon  26,  all  of 
section  27,  all  in  township  10  south,  of  range 
18  east  Also  the  S.  W.  ^  of  S.  W.  \i  of 
section  7,  N.  B.  )4  of  N.  B.  %  section  13,  ail. 
Also  the  S.  W.  M,  of  N.  W.  %  and  N.  W. 
14  of  S.  W.  %  of  section  2,  township  19  south, 
range  20  east.  That  your  petitioners  pur- 
chased 8t  id  lands  for  a  valuable  consideration 
from  Beihert  L.  Anderson,  as  trustee,  and 
that  yonr  petitioners  received  and  now  bold 


a  deed  of  conveyance  ot  tbe  said  landa^  exe- 
cuted and  delivered  to  them  by  the  said 
Herbert  L.  Anderson,  as  trustee.  And  your 
petitioners  further  show  that  before  and  on 
the  25th  day  of  April,  1899,  one  W.  J.  Hillman 
was  the  owner  of  the  legal  title  to  the  above- 
described  lands,  and  was  in  possession  of  the 
same,  and  that  on  the  day  of  26tb  of  April, 
1899,  the  said  Hillman  executed  and  delivered 
to  Robert  J.  Knight,  one  of  your  petitioners, 
an  indenture  oC  lease  by  the  terms  of  which 
the  said  Robert  J.  Knight,  for  a  vaiuaoie  con- 
sideration then  and  there  paid  by  him,  the 
said  Knight,  to  the  said  Hillman,  acquired  the 
privilege  and  right  to  enter  upon  the  said 
lands,  hold  possession  of  the  same,  and  nse 
the  pine  timber  growing  on  the  same  for 
turpentine  purposes,  and  that  the  said  Robert 
J.  Knight  then  and  there  entered  into  ac- 
tual possession  of  the  said  lands  held  under 
and  by  virtue  of  the  said  lease  aforesaid. 
And  your  petitioners  show  that  subsequently 
the  said  Knight  assigned  and  conveyed  to  his 
copartner,  William  C.  Knight,  an  interest  in 
the  said  turpentine  lease,  and  that  at  the 
time  of  tbe  filing  of  this  petition  your  peti- 
tioners are  in  the  actual  possession  of  the 
said  lands,  worlting  the  same  for  turpentine 
purposes,  and  that,  beginning  with  the  2tith 
day  of  April,  1899,  your  petitioner  Robert  J. 
EJQlght,  and  your  i>etltloners  herein,  have 
been  in  the  continuous  possession  of  the  said 
lands  using  the  same  for  turpentine  purposes, 
occupying  the  same  for  the  above-named  pur- 
poses with  their  laborers,  and  subjecting  the 
same  to  the  character  of  possession  of  which 
the  same  are  capable.  And  particularly  peti- 
tioners charge  that,  from  and  after  the  81st 
day  of  December,  1901,  iq>  to  and  including 
the  1st  day  of  April,  1902,  Robert  J.  Knight, 
one  of  your  petitioners,  was  in  the  actual, 
open,  notorious  possession  of  the  said  lands, 
using  the  same  for  turpentine  purposes,  and 
that  the  said  Robert  J.  Knight  had  before 
that  time  boxed  the  pine  trees  growing  upon 
the  said  lands  for  turpentine  purposes,  and 
was  during  said  last-mentioned  dates  In  the 
actual  posSbs^on  of  the  same,  and  that  bis 
use  and  occupation  of  the  said  premises  was 
under  and  by  virtue  of  the  lease  from  the 
said  Hillman,  and  was  evidenced  by  the  box- 
ing, chipping,  scraping,  and  working  of  the 
pine  trees  growing  on  the  said  lands,  and  that 
bis  possession  was  open  and  notorious. 

"Petitioners  further  show  that  between  the 
year  1899  and  the  Slst  day  of  December,  1901, 
W.  J.  Hillman  was  the  owner  of  the  legal 
title  to  the  said  lands,  and  that  tbe  said  Rob- 
ert J.  Knight  was  in  the  possession  of  the 
same,  as  above  set  out;  that  on  the  Slst  day 
of  December,  1901,  tbe  said  Hillman  made 
and  delivered  a  warranty  deed  of  conveyance 
of  the  above-described  lands  to  H.  L.  Ander- 
son, as  trustee,  and  that  the  said  Anderson, 
as  trustee,  purchased  the  said  lands  for  a 
valuable  consideration,  subject  to  the  lease 
and  occupation  of  the  said  lands  by  the  said 
Knight,  as  aforesaid;  and  that  tbe  said  An- 
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Court  of  that  state  Is  to  the  same  effect;  the 
court  holding  that  the  language  of  the  stat- 
ute showed  that  It  was  Intended  to  protect 
the  Insurance  association  from  legal  process. 
Martin  t.  Martin,  187  IlL  200,  58  N.  B.  230. 
Under  the  same  statute  it  was  held  that  it 
was  the  duty  of  the  corporation,  when  gar- 
nished, to  Interpose  the  defense  of  the  stat- 
ute, and,  failing  so  to  do,  it  was  liable  for 
the  entire  amount  of  the  policy;  the  court 
saying,  as  to  the  contention  of  the  defendant 
that  said  AC*  was  only  for  the  benefit  of  the 
company:  "Thl*  view  of  the  statute  is  en- 
tirely too  narrow."  Rnmbold  v.  Supreme 
Council,  Royal  league,  206  lU.  513,  69  N.  E. 
590,  693. 

The  statute  of  Michigan  is  in  the  same 
language,  and  the  Supreme  Court  of  that 
state  held  that,  after  the  beneficiary  had 
collected  the  money  and  deposited  it  In  bank, 
%  was  subject  to  garnishment  for  his  debts ; 
the  court  placing  stress  on  the  expression 
"to  be  paid,"  and  holding  that  the  wording 
of  th«  statute  indicated  that  the  fund  was 
to  be  exempt  from  legal  process  until  it 
was  palA  *<«d  became  "the  sole  property  of 
the  beneficiary,  to  be  owned  and  held  as 
any  other  property."  Recor  y.  Commercial 
&  Savings  Bank,  142  Mich.  479,  484,  106  N. 
W.  82,  84.  5  li.  B.  A.  (N.  S.)  47Z 

The  statute  in  California  provides  that 
"all  moneys,  benefits,  privileges  or  Immu- 
nities accruing,  or  in  any  manner  growing 
out  of  any  life  insurance,  if  the  annual  pre- 
miums paid  do  not  exceed  $500.00,"  are  ex- 
empt from  execution;  and  the  Supreme 
Court  of  that  state  held  that  the  exemption 
"extends,  not  only  against  the  debts  of  the 
person  whose  life  was  insured  and  wlio 
paid  the  premiums,  but  also  to  the  debts  of 
the  beneficiary  to  whom  it  is  payable  after 
the  death  of  the  insured."  Holmes  y.  Mar- 
shall, 145  Cal.  777,  79  Pac.  534,  69  L.  B.  A. 
67.  104  Am.  St  Rep.  86. 

Our  statute  provides  that  "the  sum  or 
amount  of  insurance  becoming  due  and  pay- 
able by  the  terms  of  the  application  and 
policy,  shall  be  exempt  from  all  creditors  of 
the  assured  or  beneficiary,  and  must  be  paid 
to  the  beneficiary  so  named  In  the  policy,  or 
his  or  her  assigns."  Acts  1896-97,  p.  1393.  It 
will  be  observed  that  it  does  not  speak  of 
garnishment  or  other  process,  nor  does  it 
contain  any  terms  indicating  that  it  was  for 
the  protection  of  the  company  alone.  On 
the  contrary,  the  privilege  is  conferred  up- 
on "any  person"  who  may  "Insure  his  own. 
Of  her  own,  life,"  etc.,  indicating  that  the 
Legislature  had  In  mind  the  protection  of 
the  estate  of  the  insured,  as  well  as  his  wife 
And  children. 

Without  deciding  that  the  cases  above  cit- 
ed may  not  be  good  law,  in  so  far  as  the 
debts  of  a  named  beneficiary  are  concerned, 
•Iter  the  fund  has  come  into  his  bands,  or 
whether  the  Supreme  Court  of  California 


is  right  on  that  subject,  we  hold  tbat  tba 
fund  is  not  liable  for  the  debts  of  the  es- 
tate of  the  Insured.  As  to  whether  it  was 
a  wise  policy  for  the  Legislature  to  adopt, 
we  are  not  permitted  to  consider.  The  codl- 
fiers  seem  to  have  thouglit  not,  and  this  sec- 
tion is  omitted  from  the  Code  of  1907. 
The  decree  of  the  court  is  afllrmed- 

DOWDELL,   ANDERSON,   and  MvCi^KU 
LAN,  JJ.,  concur. 


tlM  Ala.  Ml) 
SHEPPARD  y.  AUSTIN. 
(Supreme  Court  of  Alabama.     Feb.   5,  1909.) 

1.  Evidence  ({  314*}— Heabsat— Rkasor  fob 
Exclusion. 

The  reason  for  ezcladins  hearsay  evidence 
is  based  upon  the  fact  that  the  proiMibilities 
of  falsebood  and  misrepresentation,  either  will- 
ful or  unintentional,  being  introduced  into  a 
statement,  are  greatly  multiplied  every  time  it 
is  repeated,  and  that  the  original  statement, 
even  if  correctly  reported,  is  not  under  the  safe- 
guards of  the  personal  responsibili^  of  the 
author  as  to  its  truth  or  the  test  of  cross-ex- 
amination. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  S  1168;   Dec.  Dig.  {  314.*] 

2.  Evidence  (J  205*)— Heabsat. 

In  a  slander  action,  an  answer  to  a  qne»- 
tion,  asked  plaintiff  as  a  witness,  whether  it  had 
been  reported  to  him  that  defendant  had  l>een 
denouncing  plaintiff  as  a  liar,  being  prima  facie 
hearsay,  was  not  rendered  admissible  as  an  ad- 
mission of  defendant  where  plaintiff,  to  show 
that  he  had  stated  to  defendant  what  he  had 
heard  defendant  had  said  about  him,  and  that 
defendant  had  repeated  it  to  him,  thus  making 
it  an  admission,  did  not  testify  that  he  had 
told  defendant  even  substantially  what  he  testi- 
fied had  been  reported  to  him. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Dec.  Dig.  {  205.*] 

Denson,  J.,  dissenting. 

Appeal  from  City  Court  of  Birmingham: 
C.  C.  Nesmlth,  Judge. 

Action  by  C.  W.  Austin  against  F.  O.  Shep- 
pard.  Judgment  for  plaintiff,  and  defendant 
appeals.    Reversed  and  remanded. 

The  libelous  matter  alleged  in  the  com- 
plaint is  that  the  defendant  said  of  the  plain- 
tiff, falsely  and  maliciously,  tliat  on  a  cer- 
tain day  he  swore  a  lie,  that  he  swore  false- 
ly, etc. 

Cabaniss  &  Bowie,  for  appellant.  Bowman, 
Harsh  &  Beddow,  for  appellee. 

DENSON,  J.  This  is  an  action  for  slander. 
There  was  testimony  tending  to  show  utter- 
ance by  defendant  of  the  slanderous  words 
attributed  to  him  In  the  complaint  The 
plaintiff,  while  testifying  as  a  witness  in  his 
own  behalf,  was  asked  by  bis  attorney  this 
question:  "I  will  ask  yon  to  tell  the  Jury 
whether  or  not  it  bad  been  reported  to  you. 
after  that  trial  in  the  police  court  of  Mr. 
Sheppard  on  account  of  a  violation  of  the 
city  ordinance,  that  he  had  been  going  about 
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the  city  of  Birmingham  and  to  various  and 
sundry  people  denouncing  you  as  a  liar." 
The  court  overruled  the  objection  of  the  de- 
fendant that  the  question  called  for  hearsay 
evidence,  but  limited  the  affirmative  answer 
"to  the  purpose  of  showing  humlliution,  and 
not  to  proof  of  ofifense  at  all."  This  ruling 
of  the  court  Is  assigned  for  error,  and  is  the 
only  nsslgiuucnt  discussed  in  brief  of  coun- 
sel for  appellant. 

The  reasons  for  the  rule  excluding  hearsay 
or  derivative  evidence  are  not  difficult  to  dis- 
cover, "for,  apart  from  the  circumstances 
that  the  probabilities  of  falsehood  and  mis- 
representation, either  willful  or  unintention- 
al, being  introduced  into  a  statement,  are 
greatly  multiplied  every  time  it  Is  repeated, 
there  remains  the  further  fact  that  the  origi- 
nal statement,  even  if  correctly  reported,  has 
scarcely  ever  been  made  under  the  safe- 
guards of  the  personal  responsibility  of  the 
author  as  to  its  truth,  or  the  tests  of  a 
cross-examination  as  to  its  accuracy."  Rice 
on  Ev.  (Civ.)  vol.  1,  p.  367,  S  212;  Reynolds, 
Theory  of  Ev.  §;  16,  17;  1  Greenl.  (l.lth  Ed.) 

I  {»;  11  Am.  &  Eng.  Ency.  Law,  521;  16 
Cyc.  1196;  Glover  v.  Millings,  2  Stew.  &  P. 
(Ala.)  28,  43;  Brooklyn,  etc.,  Co.  v.  Bledsoe, 
52  Ala.  538,  549;    Mima  Queen  v.  Hepburn, 

II  U.  S.  291,  3  L.  Ed.  348;  Hereford  v. 
Combs,  126  Ala.  .369,  380,  28  South.  582. 

The  question  propounded  and  objected  to 
8up{)oses  or  implies  that  the  statements  or 
reports  made  to  the  plaintiff  were  made  by 
a  person  not  called  as  a  witness,  and  that 
they  are  prima  facie  and  really  hearsay  or 
derivative  evidence,  and  therefore  subject  to 
that  exclusionary  rule  of  evidence,  unless 
they  fall  within  some  recognized  exception  to 
the  rule  or  are  saved  from  exclusion  upon 
another  principle.  Hereford  v.  Combs,  su- 
pra. The  plaintiff,  in  connection  with  his 
offer  to  make  the  proof,  stated  to  the  court 
that  he  proposed  to  show  that  he  went  to  the 
defendant  to  find  out  whether  the  report 
was  true  or  not,  "and  It  was  repeated  to 
him."  If  the  platntitC  had  stated  to  the  de- 
fendant what  he  had  heard,  or  what  had 
been  reported  to  him,  and  defendant  had  ad- 
mitted it,  the  testimony  admitted  would  have 
been  relieved  from  the  hearsay  rule. 

While  the  plaintiff  testified  he  did  have  an 
Interview  with  the  defendant,  the  majority 
of  the  court  are  of  the  opinion  that  his  tes- 
timony as  to  what  he  "told"  defendant  In 
that  Interview  is  not  even  substantially  what 
he  testified  had  been  reported  to  him,  and, 
therefore,  that  defendant's  response  cannot 
be  taken  as  an  admission,  nor  operate  to 
bring  the  evidence  admitted,  \«'ltbin  any  ex- 
ception to  the  rule  that  hearsay  evidence  is 
inadmissible.  Consequently  they  hold  that 
the  trial  court  committed  reversible  error  in 
admitting  the  testimony.  The  writer  enter- 
tains the  opinion  that.  In  the  interview  be- 


tween plaintiff  and  defendant,  plaintiff's 
statement  to  defendant  conformed  substan- 
tially to  his  (plaintiffs)  testimony,  and  that 
the  jury  might  infer  from  the  defendant's  re- 
ply an  admission  that  he  had  uttered  the 
statements  which  plaintiff  testified  had  been 
reported  to  him.  Upon  first  impression  we 
were  of  the  opinion  that  the  testimony  ob- 
jected to  was  admissible  on  the  ground  held 
good  by  the  trial  court;  but  after  more  ma- 
ture reflection  we  have  reached  the  conclu- 
sion that  that  theory  is  unsound,  and  that 
the  case  cited  by  appellee's  counsel  in  sup- 
port of  it  (Patterson  v.  Frazer  [Tex.  Civ. 
App.]  93  S.  W.  146)  Is  not  in  point,  when  the 
facts  of  that  case  are  closely  scrutinized. 

It  results,  from  the  holding  of  the  majority, 
that  reversible  error  was  committed  by  the 
court  in  admitting  the  testimony.  The  Judg- 
ment must  be  reversed,  and  the  cause  re- 
manded. 

Reversed  and  remanded. 

TYSON,  C.  J.,  and  DOWDELL,  SIMPSON, 
ANDERSON,  and  MAYFIELO,  JJ.,  concur. 
DENSON,  J.,  dissents. 


BtJFFORD  V.  LITTLB. 

(Supreme  Court  of  Alabama.     Jan.   18,  1000. 
Rehearing  Denied  Feb.  10,  1909.) 

1.  Tbiai,  (S  84*)— Reception  of  ISvidence— 
Objections— General  Objections. 

A  Keneral  objection  to  evidence,  be<-ause 
"illegal,  irrelevant,  and  incompetent,"  cannot  be 
sustained,  unless  the  evidence  is  manifestly  il- 
legal and  irrelevant,  and  apparently  incapable 
of  being  rendered  admis.sible  m  connection  with 
other  evidence. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  ti  211-213 ;    Dec.  Dig.  f  84.»1 

2.  Appeal  and  IErbor  (f  232*)— Objections 
IN  Ix)WEB  Court— Specific  Defects. 

The  trial  court  will  not  be  put  in  error  for 
overniling  a  specific  objection  to  evidence  which 
does  not  cover  the  existing  defect. 

[Ed.  Note.— For  other  eases,  see  Appeal  and 
Error,  Cent.  Dig.  §«  1351,  1368,  1430.  1431 ; 
Dec.  Dig.  S  232;*  Trial,  Cent.  Dig.  §§  211- 
222,  691-693.] 

3.  Trial  (§  84*)— Reception  of  Evidknce— 
Best  and  Secondary  Evidence  — Objec- 
tions. 

An  objection  to  a  question  calling  for  sec- 
ondary evidence,  which  was  admissible  except 
for  the  fact  that  the  primary  evidence  was  ac- 
cessible, that  the  question  was  incompetent,  il- 
legal, irrelevant,  and  immaterial,  was  properly 
overruled. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §§  211-213;    Dec.  Dig.  f  84.*] 

4.  Evidence  (J  474*)— Opinion  Evidence— 
Knowledof,— Estimates. 

Where,  in  an  action  for'  timber  trespass, 
witnesses  bad  "looked  over  the  ground  where  the 
timber  had  been  sawed,"  they  were  properl.v 
permitted  to  give  their  best  judgment  as  to  the 
number  of  trees  cut,  though  they  did  not  count 
the  stumps. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  8  2199 ;   Dec.  Dig.  S  474.*] 
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5.  EVIDEBfCTt   (J   483*)— NONKtPKBTB— SUBJKCT 

OF  Testimony. 

A  nonexpert  coald  lestify  whether  stumpa 
00  land  were  old  or  showed  that  the  trees  bud 
been  recently  cut 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  i  2257;   Dec.  Dig.  i  483.*] 

6.  WiTRKBSES   (I   87*)— COMPETKNCT— KWOWL- 
EDOE. 

In  un  action  for  timber  trespass,  witness, 
haying  testified  that  he  was  working  for  defend- 
ant and  hauling  logs  nnder  his  direction,  was 
properly  permitted  to  state  that  be  hauled  logs 
from  the  land  in  question  in  the  direction  of 
defendant's  mill. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  i  80 ;   Dec.  Dig.  §  87.*] 

7.  Trespass  ({  68*)  — Cuitino  Timber  — Ih- 

STBUCnONS. 

Where,  in  an  action  for  timber  trespass, 
there  was  evidence  that  defendant  bad  some  of 
the  logs,  for  which  plaintiff  claimed,  sawed  and 
hauled  away,  instructions  that  there  was  no'  ev- 
idence that  defendant  took  from  plaintiff's  land 
800  pine  trees  already  cut  down,  as  averred,  or 
^hat  defendant  cut  or  sawed  300  pine  trees,  were 

{troperly  refused,  as  misleading  the  jury  to  be- 
ieve  that  plaintiff  could  not  recover  unless  he 
proved  the  cutting  or  hauling  of  300  pine  trees ; 
plaintiff  being  entitled  as  a  matter  of  law  to 
recover  for  any  less  number  proven. 

[Ed.  Note.— For  other  cases,  see  Trespass, 
Cent.  Dig.  |i  151.  152;   Dec  Dig.  {  Ca*] 

8.  Trespass  (|  44*)— Cuttiro  Timber— Want 
OF  Consent. 

In  an  action  for  timber  trespass,  plaintiff 
was  not  barred  from  recovering  because  of  the 
absence  of  evidence  that  he  did  not  consent  to 
the  cutting  of  the  timber,  where  the  jury  was 
anthorized  to  draw  such  inference  from  plain- 
tiffs acts  and  other  evidence. 

[EM.  Note.— For  other  cases,  see  Trespass, 
Cent.  Dig.  i  114;   Dec.  Dig.  {  44.*] 

Appeal  from  Circuit  Court,  Macon  County ; 
S.  L.  Brewer,  Judge. 

Action  by  C.  E.  Little  against  M.  H.  Buf- 
ford  for  damages  for  cutting  trees  from  land. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed. 

The  first  count  is  for  cutting  or  sawing 
300  pine  trees  growing  upon  the  land  of 
plaintiff,  which  is  described  as  the  E  i^  of 
N.  W.  %  of  section  21.  The  second  count  is 
for  carrying  away  300  pine  trees,  which  had 
been  cut  down  and  were  on  the  said  land. 
The  defense  was  the  general  issue.  The  wit- 
ness testified  that  he  did  not  count  the  trees, 
and  that  he  did  not  know  how  many  bad 
been  sawed,  bat  that  be  had  looked  over  the 
ground  where  the  timber  had  been  sawed  on 
the  land  in  suit,  and  in  bis  best  judgment 
there  were  900  trees  sawed.  He  was  then 
asked  by  counsel  if  in  his  best  judgment 
there  could  have  been  less  than  250  trees  cut 
or  sawed.  Objection  was  interposed  and 
overruled  to  this  question.  The  plaintiff  tes- 
tified that  he  wrote  the  defendant  a  letter, 
addressed  it  to  him,  put  a  two-cent  stamp  on 
It,  and  put  it  in  the  post  office.  Plaintiff's 
counsel  then,  after  asking  the  defendant  and 
bis  counsel  to  produce  the  letter  and  the  let- 
ter being  produced,  asked  the  witness  if  be 
knew  the  substantial  contents  of  the  letter 


and  what  they  were.  Objection  was  Inter- 
posed and  overruled  to  this  question,  and 
witness  answered  that  be  knew  the  substan- 
tial contents  of  the  letter,  and  that  he  wrote 
the  defendant  that  he  had  depredated  on  his 
land  and  had  cut  bis  timber,  and  that  he 
should  have  known  better,  and  that  he  would 
expect  him  to  pay  for  it,  or  he  would  prose- 
cute him  to  the  full  extent  of  the  law.  Mo- 
tion was  made  to  exclude  the  answer,  which 
was  overruled.  The  objection  to  the  ques- 
tion calling  for  the  contents  of  the  letter  was 
that  it  was  Incompetent,  illegal,  irrelevant, 
and  immaterial,  and  the  motion  to  exclude 
the  answer  as  to  the  contents  of  the  letter 
was  based  upon  the  same  grounds. 

The  following  charges  were  refused  to  the 
defendant:  "(1)  Plaintiff  must  prove  with 
certainty  the  averments  of  the  complaint. 
There  Is  no  evidence  before  you  that  tbe 
defendant  took  away  from  the  land  of  the 
plaintiff  300  pine  trees  already  cut  down,  as 
averred  in  the  complaint"  (2)  Same  as  1, 
except  that  there  is  no  evidence  that  defend- 
ant cut  or  sawed  800  pine  trees.  (3)  General 
affirmative  charge  to  find  for  the  defendant 
(4)  General  affirmative  charge  to  find  for  tbe 
defendant  on  tbe  second  count  of  the  com- 
plaint "(5)  Tbe  plaintiff  has  averred  that 
tbe  defendant  willfully  and  knowingly  cat 
or  sawed  down  300  trees.  The  evidence  be- 
fore you  does  not  show  that  this  averment  is 
true."  "(7)  I  charge  you  that,  if  you  believe 
the  evidence  in  this  case,  the  plaintiff  has 
not  the  legal  title  to  the  land  on  which  the 
timber  is  alleged  to  have  been  cut  (8)  I 
charge  you  that  you  must  believe  from  the 
evidence  that  the  defendant  knowingly  and 
wUlfully,  and  without  tbe  consent  of  the 
owner,  cut  or  sawed  300  pine  trees  on  tbe 
lands  described  In  the  complaint  before  yon 
can  find  a  verdict  for  the  plaintiff." 

H.  P.  Merritt,  for  appellant  O.  S.  Lewis, 
for  appellee. 

ANDERSON,  J.  The  letter,  written  by  tb« 
plaintiff  to  the  defendant,  had  been  pro- 
duced and  was  the  best  evidence;  but  the 
point  was  not  taken  by  an  objection  to  the 
proof  of  its  contents.  The  objection  was  gen- 
eral, or.  If  specific,  did  not  specify  tbe  ground 
covering  tbe  objectionable  feature  of  tbe 
evidence  Introduced.  A  general  objection, 
"because  tbe  same  was  Illegal,  Irrelevant, 
and  incompetent,"  cannot  be  sustained,  un- 
less the  evidence  Is  manifestly  illegal  and 
irrelevant,  and  apparently  Incapable  of  be 
Ing  rendered  admissible  In  connection  with 
other  evidence.  Sanders  t.  Knox,  67  Ala. 
83.  Nor  will  the  trial  court  be  put  in  error 
for  overruling  a  specific  objection  which 
does  not  cover  the  defect  in  the  evidence  of- 
fered. 1  WIgmore  on  Evidence,  {  18.  The 
contents  of  the  letter  from  plaintiff  to  de- 
fendant, and  bis  reply  thereto,  which  was  in- 
I  troduced   in   evidence,   was  legal,   relevant. 
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and  competent,  and  was  Inadmissible  for  the 
sole  reason  that  parol  proof  of  its  contents 
was  secondary  and  the  best  evidence  was 
accessible  to  the  plaintiff. 

There  was  no  error  in  permitting  the  wit- 
nesses to  give  their  best  Judgment  as  to  the 
number  of  trees  sawed  down.  It  Is  tme 
th^  did  not  count  the  stumps,  bnt  "looked 
over  the  ground  where  the  timber  had  been 
sawed  on  the  land."  Bass  Furnace  Co.  v. 
Glasscock,  82  Ala.  462,  2  South.  31S,  60  Am. 
Rq>.  748;  Railroad  v.  Riley,  119  Ala.  2fl0, 
24  South.  858;  BaUroad  v.  Hill,  93  Ala.  614, 
9  Sou£h.  722,  30  Am.  St  Rep.  66 ;  Unnehan  v. 
State,  116  Ala.  479,  22  South.  662.  Nor  do 
we  think  it  required  an  expert  to  tell  wheth- 
er or  not  the  stumps  were  old  or  showed  that 
the  trees  bad  been  recently  cut  or  sawed. 

The  evidence  that  Shirley  Law  hauled  logs 
from  the  land  In  the  direction  of  defendant's 
mill  was  made  relevant  by  the  subsequent 
evidence  of  Law,  who  testified  that  be  was 
working  for  the  defendant  and  hauling  logs 
under  his  direction. 

The  trial  court  did  not  err  in  refusing 
diarges  1  and  2  requested  by  the  defendant 
If  not  otherwise  bad,  they  were  misleading, 
as  the  Jury  might  conclude  therefrom  that 
plaintiff  could  not  recover  unless  he  proved 
the  cutting  or  hauling  of  300  pine  trees,  when 
as  matter  of  law  he  would  be  entitled  to 
recover  for  any  lees  number  proven,  and 
there  was  evidence  from  which  the  Jury 
could  infer  that  defendant  had  some  of  the 
logs  sawed  and  hauled  away. 

The  trial  court  did  not  err  in  refusing  the 
other  charges  requested  by  the  defendant 
There  was  evidence  from  which  the  Jury 
might  infer  that  the  plaintiff  was  the  owner 
of  the  trees,  especially  fts  against  a  mere 
trespasser,  and  that  the  trees  were  sawed 
down  and  hauled  away  by  the  defendant's 
agents  or  servants,  with  his  knowledge,  and 
within  a  year  prior  to  the  commencement  of 
the  suit  It  is  true  there  was  no  direct 
proof  that  the  plaintiff  did  not  consent ;  but 
the  acts  of  the  plaintiff  and  other  evidence 
before  the  Jury  could  create  an  Inference 
that  the  plaintiff  did  not  consent 

The  trial  court  did  not  err  In  refusing  the 
motion  for  a  new  trial;  and,  as  no  reversi- 
ble error  was  committed,  the  Judgment  of 
the  circuit  court  is  accordingly  affirmed. 

Affirmed. 

HARALSON,  SIMPSON,  and  DBNSON, 
JJ..  concur. 


osa  Ala.  SOS) 

BUCK  V.  LOUISVILLE  &  N.  R.  CO. 
(Supreme  Court  of  Alabama.    Feb.  11,  1909.) 

1.  Tbbspass  (t  20*)  —  Possession  to  Main- 
tain Action. 

Plaintiff,  in  order  to  recover,  must  have 
been  in  possession,  actual  or  constructive,  when 
the  trpspass  was  committed,  and  it  is  not  essen- 


tial for  him  to  have  been  In  possesrion  at  the 
commencement  of  suit. 

^[Ed.    Note.— For  other   cases,   see   Trespass. 
Cent  Dig.  J8  32-38;   Dec.  Dig.  |  20.*] 

2.  Trespass  (J  50*)— Damages. 

In  trespass  on  real  property,  the  measure  ot 
damages  is  the  difference  in  the  value  of  the 
land  before  and  after  the  trespass. 

[Ed.  Note.— For  other  cases,  see  Trespass, 
Cent  Dig.  S  134 ;  Dec.  Dig.  {  50.*] 

3.  Railboads  ({  129*) — Sales— Liabiutt  ot 
pcbohaseb. 

In  trespass  against  a  railroad  company  for 
locating  a  track,  etc.,  on  plaintiff's  land,  defend- 
ant was  not  liable  for  excavating  and  other  acts 
done  by  its  grantor. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Dec  Dig.  {  129.*] 

4.  Advebse   Possession    (§    100*)— Colob  or 
Title— CONBTEUCTIVE  Possession. 

Where  one  is  in  actual  possession  of  a  iwrt 
of  a  tract  of  land  embraced  in  his  deed,  his  con- 
structive possession  does  not  extend  to  a  portion 
of  the  tract  in  the  actual  possession  of  another. 
[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session,  Cent.   Dig.   {|   547-674;    Dec.   Dig.   i 

5.  Evidence  (S  67*)— Pbesumptiohb. 

Actual  possession  under  color  of  tltle^  once 
shown,  is  presumed  to  continue,  in  the  absence 
of  proof  of  an  abandonment 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  H  87,  88,  103;   Dec.  Dig.  |  67.*] 

6.  Adverse  Possession  (J  115*) — Bvidencb. 

On  an  issue  as  to  adverse  possession,  the 
evidence  of  abandonment  of  possession  held  on* 
for  the  Jury. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Dec.  Dig.  I  115.*] 

Appeal  from  Circuit  Court,  Jefferson  Coon- 
ty;  A.  A.  Coleman,  Judge. 

Action  by  F.  B.  Buck  against  the  Louis- 
ville &  Nashville  Railroad  Company.  From 
a  Judgment  for  defendant,  plaintiff  appeals. 
Reversed  f^i  remanded. 

The  facts  are  sufficiently  stated  in  the 
opinion.  The  following  charge,  given  at  the 
request  of  the  defendant,  is  the  one  referred 
to  in  the  opinion:  "(A)  I  charge  yon  that,  if 
yon  believe  from  the  evidence  that  at  the 
time  of  the  filing  of  this  suit  the  defendant 
was  in  adverse  possession  of  the  land  on 
which  were  its  tracks  and  roadbeds,  the 
Jury  must  find  for  the  defendant." 

Trotter  &  Odell,  for  appellant  Tillman, 
Orubb,  Bradley  &  Morrow,  for  appellee. 

ANDERSON,  J.  In  order  to  recover  In 
trespass,  the  plaintiff  must  show  possession 
of  the  land,  actual  or  constructive,  when  the 
alleged  trespass  was  committed.  The  plain- 
tiff never  showed  any  actual  possession— pos- 
sesslo  pedis — ^to  the  strip  upon  which  defend- 
ant's track  was  located,  and  therefore  had 
to  rely  upon  constructive  possession  given 
by  his  color  of  title,  in  connection  with  his 
actual  possession  of  a  part  of  the  land  em- 
braced in  his  deeds.  There  Is  no  field  of 
operation,  however,  for  constructive  posses- 
sion of  one  when  the  land  is  in  the  actual 
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possession  of  another.  The  plaintiff  never 
went  Into  the  actual  possession  of  the  strip 
In  controversy,  bnt  constructed  his  fence  so 
as  to  leave  It  ont  of  his  boundary,  and  the 
roadbed  had  been  graded  and  erected  and 
was  open  to  observation.  The  detendant's 
grantor,  the  Mineral  Railroad,  went  Into 
possession  of  this  strip  under  color  of  title 
to  the  easement  only,  before  the  plaintiff  ac- 
quired the  20  acres  of  which  the  strip  is  a 
part,  and  when  actual  possession  Is  shown, 
under  color  of  title,  the  said  possession  Is 
presumed  to  continue,  In  the  absence  of  any 
proof  of  an  abandonment  There  was  proof 
from  which  the  Jury  could  infer  an  abandon- 
ment of  the  roadbed  before  the  defendant 
entered  and  laid  its  track,  and.  If  they  be- 
lieved it  had  been  abandoned  by  the  Mineral 
road  before  the  entry  of  the  defendant,  then 
the  plaintiff  was  in  the  constructive  posses- 
sion at  the  time  of  the  said  entry  by  the  de- 
fendant, and  could  maintain  this  action.  It 
Is  true  Wlloughby  testified  to  going  over  the 
roadbed  several  times  between  1887  and 
1904;  but  this  fact  was  not,  of  Itself,  suffi- 
cient to  negative  an  abandonment,  when 
taken  In  connection  with  the  evidence  that 
the  company  had  chosen  and  used  another 
connecting  route,  and  the  question  of  aban- 
donment was  clearly  one  for  the  Jury. 

There  was  no  error  In  refusing  to  exclude 
the  conveyance  offered  from  the  Village 
Creek  Company  to  the  Birmingham  Mineral 
Railroad.  It  conveyed  the  right  of  way  to 
25  feet  on  each  side  from  the  center  of  the 
railroad  as  then  located,  and  the  proof  shows 
that  the  road  was  at  the  time  located  and 
staked.  Coyne  v.  Warrior  Southern  R.  R., 
137  Ala.  554,  84  South.  1004.  The  plaintiff. 
In  order  to  recover,  must  be  In  the  posses- 
sion, actual  or  constructive,  when  the  act  or 
trespass  complained  of  was  committed,  and 
It  Is  not  essential  to  his  right  to  recover  for 
him  to  be  in  possession  at  the  commence- 
ment of  the  suit  28  Am.  &  Eng.  Elncy.  Law, 
676;  Garrett  v.  Sewell,  108  Ala.  621,  18 
South.  737;  L.  &  N.  R.  R.  v.  HIU,  115  Ala. 
334,  22  South.  168.  The  trial  court  there- 
fore, erred  in  giving  charge  "A"  requested  by 
the  defendant  It  is  true  there  is  an  expres- 
sion Qsed  In  the  case  of  Rogers  v.  Brooks,  99 
Ala.  84,  11  South.  753,  to  the  effect  that  the 
plaintiff  should  have  the  possession  of  the 
land  both  at  the  time  of  the  trespass  and  of 
the  Institution  of  the  action;  but  the  court 
was  dealing  with  a  penal  action  for  cutting 
trees.  Moreover,  this  expression  Is  In  con- 
flict with  the  rule  as  correctly  stated  in  the 
former  part  of  the  opinion  In  said  case. 

Since  this  case  must  be  reversed,  as  we 
view  the  evidence,  there  are  but  two  ques- 
tions to  be  considered  upon  the  next  trial, 
there  being  no  material  change  in  the  evi- 
dence. First  the  plaintiff's  right  to  recover, 
which  Is,  as  we  have  indicated,  a  question 
for  the  Jury ;   second,  the  measure  of  dam- 


ages In  case  of  a  recovery.  The  rule  Is  the 
difference  In  the  value  of  the  tract  of  land 
before  and  after  the  acts  constituting  the 
trespass.  The  complaint  claims  for  "exca- 
vating, filling,"  etc.;  but  the  proof  shows 
that  the  roadbed  was  graded  and  completed 
long  befotb  the  defendant  entered,  and  by 
the  Birmingham  Mineral  Railroad.  The  de> 
fendant  wonld  not  be  liable  for  the  acts  of 
its  grantor,  but  only  for  its  own  acts.  The 
damage  to  the  land  should,  therefore,  be  con- 
fined to  the  difference  In  the  market  value  of 
the  land  Immediately  before  and  after  the 
acts  of  the  defendant  and  not  some  third 
person.  In  other  words,  what  damage  did 
the  defendant  do  the  land,  and  not  what 
damage  was  done  by  the  Birmingham  Min- 
eral Railroad. 

The  Judgment  of  the  circuit  court  la  re- 
versed, and  the  cause  is  remanded. 

Reversed  and  remanded. 

DOWDELIi,  G  J.,  and  McOLELLAM  and 
MAYFIELD,  JJ.,  concur. 


GLASSCOCK  T. 


(1B9  Ala.  90) 

STATE. 


(Supreme  Court  of  Alabama.    Feb.  4,  1909.) 

1.  Statutes  (§  109*)— Subjects  and  Titlbs— 
CoNSTrruTioNAi,  Requibements. 

Const.  1901,  I  45,  providing  that  each  law 
shall  contain  but  one  subject  which  shall  be 
clearly  expressed  in  the  title,  contemplates  but 
one  title  to  a  law ;  and  the  proTision  is  satis- 
fied if  the  law  has  bnt  one  jreneral  subject  fair- 
ly indicated  in  the  title,  which  will  support  all 
matteis  reasonably  connected  with  it,  and  all 
proper  agencies  which  may  facilitate  its  accom- 
plishment are  germane  to  the  title,  the  form  of 
which  must  be  left  to  the  Legislature,  and  not 
to  the  courts. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  §  136 ;  Dec.  pig.  (  109.*] 

2.  Statutes  (§  118*)— Subjects  and  Titlks. 

Loc.  Acts  1900-01,  p.  688,  entitled  "An  act 
in  relation  to  trials  of  misdemeanors  in  Fayette 
county,  Alabama,"  which  bestows  on  the  county 
court  of  the  county  concurrent  jurisdiction  with 
the  circuit  court  m  the  trial  of  misdemeanors, 
provides  for  transfers  of  indictments  in  misde- 
meanor cases  from  the  circuit  to  the  county 
court  for  a  trial  by  jury,  trials  without  indict- 
ment appeals,  and  bestows  certain  duties  mi 
the  deputy  solicitor  of  the  county  as  to  prose- 
cuting the  cases  in  the  county  court,  is  not  vio- 
lative of  Const.  1901,  I  45,  declaring  that  eadi 
law  shall  contain  bnt  one  subject  which  shall 
be  clearly  expressed  in  the  title. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Dec.  Dig.  {  118.*] 

3.  IHDICTMENT  AKD  iNFOBUATIOir  (S  S*}— MlB- 
DEUEANOB  CASES  —  NBOESBITT  FOB  INDICT- 
MENT. 

The  Legislature  has  authority  to  dispense 
with  indictments  in  misdemeanor  cases,  and  to 
authorize  prosecutions  and  trials  hereof  upon 
affidavit  or  complaint 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  i  22;  Dec  Dig. 
i  3.*] 
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4   InTOXICATIWQ    LlQTJOBS    (J    236*)— IlXEGAI, 

c*i,e—Pbo8ECdtion— Evidence. 

ETJdence  held  sufficient  to  sastain  a  convic- 
uon  of  illegal  dealing  in  intoxicating  liquors,  in 
violation  of  Loc  Acta  1907,  p.  249,  making  it 
unlawful  to  sell,  give  away,  deliver,  or  otherwise 
dispose  of  spirituous,  vinous,  or  malt  liquors. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Dec.  Dig.  $  236.*] 

B.  Cbiminai  Law  (S  1173*)  — Appeal  — Re- 
view—Habmless  Ebeob— Refusal  of  Re- 
quests. 

In  a  prosecution  for  illegal  dealing  in  intox- 
icating liquors,  where  all  the  evidence,  including 
that  of  accused  himself,  clearly  showed  his  guilt, 
£0  that  a  general  affirmative  charge  could  have 
been  given  against  him,  if  such  a  charge  could 
ever  be  given  in  a  criminal  case,  the  refusal  of 
all  accused's  requested  charges  would  not  be 
ptejudicial. 

[Ed.  Note. — For  otber  cases,  see  Criminal 
Uw,  Dec  Dig.  (  1173.*] 

8.  Cbihinal  Law  (§  1169*)  —  Appeal  —  Ke- 

viBw— Habicless  Ebbob— Evidence. 

In  a  prosecution  under  a  local  prohibition 
law  for  illegal  dealing  in  intoxicating  liquors, 
the  admission  of  testimony  of  the  county  sher- 
iff that  an  election  had  been  held  in  the  county 
noder  the  law,  if  prejudicial,  was  cured  by  the 
introduction  of  the  record  evidence  of  the  elec- 
tion and  the  result  thereof,  as  provided  by  the 
act 

[Ed.    Note.— For    other    cases,    see    Criminal 
Uw,  Cent  Dig.  t  3138;   Dec.  Dig.  S  1169.*] 
T.  Fines  (§  15*)— County  Convicts— Wobk- 

nio  Out  Costs  of  Conviction— Rate. 
Under  the  express  provisions  of  Gen.  Acts 
Ex.  Sess.  1007,  p.  183,  i  13,  a  county  convict, 
aentenced  to  hard  labor  for  the  county  for  pay- 
ment of  the  costs  of  bis  conviction,  must  work 
oat  the  costs  at  the  rate  of  40  cents  per  day. 

[Ed.  Note.— For  other  cases,  see  Fines,  Cent 
Dig.  I  17 ;   Dea  Dig.  i  15.*J 

Appeal  from  Circuit  Court,  Fayette  Coun- 
ty; S.  H.  Sprott,  Judge. 

John  Glasscock  was  convicted  of  violating 
a  local  prohibition  law,  and  appeals.  Correct- 
ed and  affirmed. 

The  complaint  filed  by  the  solicitor  In  the 
drcoit  court  la  as  follows:  "The  state  of 
Alabama,  by  its  solicitor,  W.  B.  Oliver,  com- 
plains of  John  Glasscock  that  within  twelve 
months  before  the  commencement  of  this  ex- 
ecution he  did  sell  spirituous,  vinous,  or  malt 
liquors  without  a  license  and  contrary  to  law. 
The  state  of  Alabama,  by  Its  solicitor,  W.  B. 
Oliver,  further  complains  of  John  Glasscock 
that  within  twelve  months  before  the  com- 
mencement of  this  execution,  he  did  sell,  give 
•way,  deliver,  or  otherwise  dispose  of  spiritu- 
ous, vinous,  or  malt  liquors  contrary  to  law." 
Objection  was  made  to  this  complaint,  be- 
cause it  was  a  departure  from  the  original  af- 
fidavit, and  because  this  was  an  api)eal  from 
the  county  court  of  Fayette  county.  In  which 
a  trial  by  Jury  was  demanded,  and  that  be- 
fore the  case  could  properly  be  In  the  circuit 
court  an  indictment  by  grand  Jury  must  have 
been  preferred.  The  witness  for  the  state 
testified  that  on  the  first  Sunday  In  February, 
1908,  be  purchased  a  quart  bottle  of  liquor 
from  the  dtfendant,  paid  him  |1  for  It,  and 
that  the  defendant  and  his  son  delivered  the 


same  at  the  house  of  the  witness.  The  de- 
fendant's evidence  was  that  he  had  some 
phosphate  gin  at  his  hou<<e  and  that  he  told 
the  state's  witness  wher<i  it  was,  after  the 
state's  witness  had  asked  him  several  times 
for  whisky,  and  that  he  knew  the  boys  who 
were  with  the  witness,  so  told  them  where 
the  whisky  was  in  his  house,  and  to  go  and 
steal  It,  or  get  it  some  way,  and  drink  It  up, 
but  that  he  received  no  mou'sy  for  it.  It  was 
admitted  that  the  alleged  gift  or  sale  was 
within  the  corporate  limits  of  the  town  of 
Fayette,  that  the  house  of  defendant  was 
within  said  incorporation,  and  that  the  town 
was  incorporated  and  had  police  Jurisdiction' 
both  day  and  night  The  defendant  request- 
ed the  affirmative  charge,  and  another  charge, 
as  follows :  "If  the  Jury  believe  from  all  the 
evidence  In  this  case  that  it  was  only  the  gift 
of  the  alleged  whisky,  and  that  defendant  did 
not  receive  anything  for  the  same,  then  you 
must  find  the  defendant  not  gui'.ty." 

Robert  F.  Peters,  for  appellant  Alexander 
M.  Garber,  Atty.  Gen.,  for  the  State. 

MAYFIBLD,  J.  The  appellant  appeals 
from  a  conviction  for  violating  the  local  pro- 
hibition laws  of  Fayette  county.  The  prosecu- 
tion was  based  upon  an  affidavit  and  warrant 
made  returnable  to  the  county  court  of  Fay- 
ette county.  The  defendant  demanded  a  Jury 
trial  In  the  county  court,  and  by  local  statute 
the  cause  was  transferred  to  the  circuit  court 
of  such  county,  where  a  Jury  trial  was  had. 
The  trial  resulted  In  a  conviction,  and  from 
the  Judgment  thereupon  the  defendant  ap- 
peals. 

The  defendant  assails  the  constitutionality 
of  two  local  statutes  of  Fayette  county ;  the 
first  being  entitled  "In  relation  to  trials  of 
misdemeanors  In  Fayette  county,  Alabama" 
(Loc.  Acts  1900-01,  pp.  689,  690),  and  the  sec- 
ond being  a  local  prohibition  act  for  that 
county,  approved  February  26,  1907  (Loc.  Acts 
1907,  p.  249).  It  Is  Insisted  by  counsel  for  ap- 
pellant that  the  first  act  Is  void  because  the 
title  thereof  does  not  conform  to  the  require- 
ments of  section  2,  art  4,  of  the  Constitution 
of  1875,  now  section  45  of  the  Constitution  of 
1901,  which  provides,  among  other  things, 
that  "each  law  shall  contain  but  one  sabject, 
which  shall  be  clearly  expressed  In  the  title," 
etc  We  fall  to  see  anything  In  the  title  of 
this  act  which  could  possibly  render  the  whole 
enactment  void.  Certainly  there  is  but  one 
subject,  and  It  is  clearly  expressed  in  the  iltle 
of  the  law,  to  wit,  "In  relation  to  trials  of 
misdemeanors  In  Fayette  county,  Alabama." 

This  provision  of  the  Constitution  Is  satis- 
fied If  the  act  has  but  one  general  subject, 
fairly  indicated  In  the  title,  and  such  title 
will  support  all  matters  reasonably  conn»it.ted 
with  it,  and  all  proper  agencies.  Instrumen- 
talities, or  measures  which  may  facilitate  Its 
accomplishment  are  proper  and  germane  or 
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cognate  to  Qie  title.  Much  must  be  left  to 
tbe  legislative  discretion,  with  -which  there 
cannot  be  judicial  Interference.  Tbe  consti- 
tutional provision  contemplates  but  one  title 
to  a  law  or  act,  not  a  multiplicity  thereof. 
The  title  may  be  expressed  In  very  general 
terms,  or  It  may  summarize  or  embrace  a 
table  of  Its  contents,  or  be  in  the  form  of  an 
index  or  abstract  of  the  contents.  Tbe  Con- 
stitution Is  compiled  with,  in  this  respect  if 
the  law  or  act  has  but  one  subject,  and  that 
subject  Is  fairly  Indicated  In  lae  title.  Tbe 
form  of  this  title  must  be  left  to  the  Legis- 
lature, and  not  to  the  courts.  The  object  and 
purpose  of  this  provision  have  probably  been 
most  clearly  expressed  by  Judge  Cooley,  as 
follows:  "First,  to  prevent  'bodgepodges*  or 
'logrolling*  legislation;  second,  to  prevent 
surprise  or  fraud  upon  tbe  Legislature  by 
means  of  provisions  In  tbe  bills  of  which  tbe 
title  gives  no  information,  and  which  might, 
therefore,  be  overlooked,  and  carelessly  and 
unintentionally  adopted;  and,  third,  to  fairly 
apprise  the  people,  through  such  publication 
of  legislative  proceedings  as  is  usually  made, 
of  the  subjects  of  legislation  that  are  being 
considered.  In  order  that  they  may  have  the 
opportunity  of  being  heard  thereon,  by  peti- 
tion or  otherwise.  If  they  so  desire."  Cooley, 
Const  Llm.  172,  quoted  by  Chief  Justice 
Brlclcell  in  Lindsay  v.  tJ.  S.  Savings  &  Loan 
Ass'n,  120  Ala.  175^  24  South.  171,  42  L.  R.  A. 
783.  The  following  cases  fully  support  the 
validity  of  this  act,  so  far  as  this  appeal  Is 
concerned,  with  reference  to  Its  title:  Ex 
parte  Pollard,  40  Ala.  90;  Ballentune's  Case, 
75  Ala.  533;  State  ▼.  Rogers,  107  Ala.  444,  19 
South.  909,  32  L.  R.  A.  520;  State  v.  McCary, 
128  Ala.  139,  80  South.  641;  Key  v.  J'ones, 
52  Ala.  238;  Boyd  v.  State,  53  Ala.  606;  Ad- 
ler  V.  State,  65  Ala.  21. 

Counsel  for  appellant  complains  of  several 
provisions  of  the  act  as  to  which  this  de- 
fendant has  no  concern,  and  which  do  not 
go  to  the  whole  act,  nor  to  any  part  of  which 
he  can  complain,  as  to  which  subjects  or 
functions  It  is  not  necessary  to  decide,  and 
we  do  not  so  decide;  but  from  a  mere  read- 
ing of  the  act  and  its  title,  we  see  no  objec- 
tion as  to  any  of  these  subjects  or  questions. 
It  is  perfectly  competent  for  the  Legislature 
to  dispense  with  indictments  in  misdemeanor 
caises,  and  to  authorize  prosecutions  and 
trials  therefor  upon  affidavit  or  complaint; 
and  It  has  clearly  and  legally  so  done  in  this 
case.  The  act  In  question  expressly  author- 
izes It,  and  provides  tbat  tbe  process  be 
made  returnable  to'  the  county  court  and 
that  a  trial  be  there,  bad  by  the  county  court 
judge  without  a  jury,  and  tbat  the  defendant 
can  appeal  to  the  circuit  court  and  there 
have  a  Jury  trial  de  novo,  or  that  he  can 
have  a  Jury  trial  originally  In  the  circuit 
court  by  demanding  It  within  proper  time. 
Tbo  statute  does  not  make  the  giving  of  the 
bond  a  condition  precedent  to  a  Jury  trial  in 
th*  »iicait  court  but  only  requires  tbat  the 


defendant  give  bond  or  remain  In  the  ens- 
tody  of  the  sheritr,  or  of  the  law.  so  as  to 
appear  at  the  circuit  court  for  trial.  Thlp 
much  be  would  have  to  do  In  any  event- 
whether  he  had  a  Jury  trial  or  not  We  fall 
to  see  anything  In  the  act  which  deprlvep 
the  defendant  of  -any  Inalienable  constltn 
tlonal  right 

Counsel  for  the  appellant  and  the  Attome;c 
General,  In  their  briefs,  seem  to  wholly  mis- 
conceive the  statute  under  which  this  prose- 
cution was  had.  It  was  not  under  either  or 
the  two  general  prohibition  statutes — locat 
option  or  general  statutory — but  was  under 
a  local  statute  passed  specially  for  tbat  coun- 
ty. Loc.  Acts  1907,  p.  249.  We  have  exam- 
ined this  act  a°d  find  nothing  therein  that- 
renders  it  void  so  far  as  any  question  \m 
raised  on  tbls  appeaL  The  election  held  un- 
der it  seems  to  have  been  In  accord  with  the 
provisions  of  the  act  and  prohibition  was- 
therefore,  in  effect  tmder  that  act  when  the 
alleged  offense  is  shown  to  have  been  com- 
mitted. Under  this  act  it  Is  made  an  of- 
fense "to  sell  or  to  give  away,  deliver  or 
otherwise  dispose  of  spirituous,  vinous  or 
malt  liquors,"  etc. 

Under  all  the  evidence  In  the  case.  Includ- 
ing tbat  of  the  defendant  himself,  he  wan 
clearly  guilty  of  violating  this  statute,  and 
the  general  affirmative  charge  could  have 
been  given  against  bim,  if  such  charge  can 
ever  be  given  In  a  criminal  case.  Conse- 
quently there  could  be  no  Injury  In  refuslngr 
every  one  of  defendant's  requested  charges. 

The  original  warrant  and  complaint  flled 
by  the  solicitor  were  all-sufficient  under  ei- 
ther the  general  or  the  special  law. 

There  was  likewise  no  error  In  allowing 
the  sheriff  of  the  county  to  testify  as  to  the 
fact  that  an  election  was  held  In  Fayette 
county  under  the  local  act  in  question.  If 
there  could  be  error  therein,  It  was  cured  by 
the  Introduction  of  the  record  evidence  of 
the  election  and  the  result  thereof  as  pro- 
vided by  the  act 

We  find  no  error  save  In  the  sentence  of 
the  court,  by  the  terms  of  which  it  was 
adjudged  that  the  defendant  pay  the  costs  at 
the  rate  of  30  cents  per  day,  whereas  the 
rate  should  have  been  40  cents  per  day,  Id 
accordance  with  the  act  passed  at  the  ex- 
traordinary session  of  the  Legislature.  Gen. 
Acts  Ex.  Sess.  1007,  p.  183,  S  13.  The 
amount  of  costs  is  shown  to  be  $47.00,  and 
defendant  was  sentenced  to  hard  labor  for 
143  days,  at  30  cents  per  day,  to  pay  same 
whereas  be  should  have  been  sentenced  tor' 
only  119  days,  at  the  rate  of  40  cents  per 
day. 

The  Judgment  of  sentence  as  to  costs  wiU 
be  here  amended  In  this  respect  and,  as 
amended,  is  affirmed. 

Corrected  and  affirmed. 

TYSON,  C.  J.,  and  SIMPSON  and  DBN- 
80N,  JiT,,  concur. 
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CHAMBBRI^IN  r.  SOTTTHBRN  RY.  CO. 

(Sapreme  Court  of  Alabama.     Jan.  18,  1909. 

On  Rehearing,  Feb.  16, 1909.) 

1.  Mabteb  aitd  SintvANT  ({  85*)— InjTTBiu  TO 
8ebv ART— Master's  Duty. 

A  master  ia  bound  at  common  law  to  far- 
niah  proper  machinery  and  materials  for  the 
work,  to  employ  only  competent  servants,  and 
to  make  proper  rules  and  establish  proper  meth- 
ods of  work,  which  duties  are  nondelegable. 

(EM.  Note. — For  other  cases,  see  Master  and 
Servant,  Dec  Dig.  f  85.*] 

2.  Masteb  and  Sebvart  (§  111*)— Injdbt  to 

SEBVANT— RaIL,BOAD&— lyOADINO    CaBS. 

A  railroad  company  is  bound   to  use  rea- 
sonable care  to  see  that  its  cars  are  properly 
loaded,  so  as  not  to  cause  injury  to  its  servants. 
[E}d.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  (  217;   Dec.  Dig.  i  111.*] 

8.  MA»rEB  AND  Servant  ({  265*)— Injuries 
TO  Servant  —  Nbouqenck  —  Bdboen  oir 
Proof. 

In  an  action  against  a  master  for  Injuries 
to  his  servant,  the  burden  is  on  plaintiff  to  es- 
tablish defendant's  negligence. 

[Bd.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {S  877-908;  Dec  Dig.  i 
265.*] 

4.  Master  and  Servant  (S  265*)'— Neou- 
OBNCE — Res  Ipsa  Loquitor. 

Plaintiff's  intestate,  a  laborer  in  the  serv- 
ice of  defendant  railroad  company,  was  directed 
by  his  superior  to  assist  in  unloading  a  box  oar 
loaded  with  cotton  bales.  While  opening  the 
sliding  door  of  the  car  as  instructed,  and  before 
he  could  get  away,  a  large  cotton  bale  fell  out 
of  the  car  and  crushed  him,  so  that  he  died. 
The  car  was  loaded  two  bales  deep,  one  bale  on 
the  end  of  the  other,  and  the  bales  opposite  the 
doors  were  not  pinned  or  tied  together,  or  board- 
ed in.  Held,  that  the  circumstances  surround- 
ing the  accident  were  sufficient  to  establish  a 
pnma  facie  case  of  defendant's  negligence  un- 
der the  doctrine  of  "res  ipsa  loquitur.'' 

[Bd.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  Sf  877-893;  Dec  Dig.  { 
265.*] 

5.  Master  and  Servant  (|  284*)— Death  or 
Servant  —  RArtsoAOS  —  Neouoence  of 
President  or  Directors. 

If  an  action  against  a  railroad  company  Is 
la  ease,  and  not  in  trespass,  for  the  death  of  a 
servant  by  the  alleged  negligent  loading  of  a 
car  of  cotton,  plaintiff  was  not  bound  to  show 
that  defendant's  president  or  board  of  directors 
actually  participated  in  the  damnifying  act 

[Eld.  Note. — ^EV>r  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  S  264.*] 

Dowdell,  C.  J.,  and  Simpson  and  Sayre,  JJ., 
dissenting. 

Appeal  from  Law  and  Elquity  Court,  Mo- 
bile County;   SafFold  Berney,  Judge. 

Action  by  Bart  B.  Cbamberlaln,  adminis- 
trator, against  the  Southern  Railway  Com- 
pany, for  the  death  of  his  Intestate.  From 
a  Judgment  for  defendant,  plalntlfl  appeals. 
Reversed  and  remanded. 

The  complaint  contains  several  connts,  all 
of  which  were  eliminated  by  demurrer,  ex- 
cept the  second  count,  which,  as  last  amend- 
ed. Is  as  follows:  "Plaintiff  claims  of  de- 
fendant ^,000  damages,  for  that  on  the  13tb 
day  of  October,  1906,  the  defendant  was 
then  and  there  a  pnbllc  common  carrier,  and 


operating  a  railroad  in  the  dty  of  Mobile, 
which  ran  to  other  points  without  the  city 
of  Mobile,  and  plaintiff's  intestate.  Major 
Brown,  was  then  and  there  a  laborer  In  the 
service  of  defendant's  company;  that  while 
said  Major  Brown  was  in  the  employment  of 
defendant,  and  as  a  part  of  the  duties  there- 
of, he  was  put  to  work  to  unloading  a  cer- 
tain box  car  for  the  defendant  in  the  city 
of  Mobile,  loaded  with  bales  of  cotton,  and 
pursuant  to  said  work  he  was  instructed  to 
open  a  sliding  side  door  of  said  box  car,  and 
while  In  the  act  of  so  opening  the  same,  and 
before  he  could  get  away  from  the  place 
where  the  said  act  of  opening  occurred,  a 
bale  of  cotton  of  large  weight,  to  wit  ap- 
proximately 500  pounds,  fell  out  of  said  car 
upon  him,  and  mashed  and  crushed  him  so 
that  his  death  was  caused  thereby;  that  it 
was  the  duty  of  the  defendant  company  to 
exercise  reasonable  care  to  so  load  or  cause 
to  be  loaded  the  bales  of  cotton  in  said  l>ox 
car  that,  when  the  door  was  open,  said  cot- 
ton wotild  not  fall  out  of  said  car  and  injure 
any  employd  opening  said  door,  bat  defend- 
ant negligently  violated  said  duty,  and  as  a 
proximate  result  thereof  the  said  Major 
Brown  was  crushed  by  said  falling  cotton 
bale  and  killed." 

It  was  admitted  that  plaintiff's  decedent 
was  killed  by  a  falling  cotton  bale  while  en- 
gaged in  the  services  of  defendant.  The  evi- 
dence for  the  plaintiff  further  tended  to 
show  the  nature  of  the  Injuries  received 
from  which  the  death  resulted.  The  evi- 
dence further  tended  to  show  that,  when 
Brown  was  kUled,  be  and  John  Friend  were 
opening  ^  car;  that  the  instruction  for  open- 
ing the  car  came  from  Mr.  Thomas,  who  was 
In  the  employment  of  the  defendant  com- 
pany, and  was  boss  over  the  men,  and  that 
the  order  from  him  was  to  open  the  car- 
te shove  open  the  door;  that  when  the  door 
was  shoved  open  Friend  stepped  back  a 
little,  but  that  Brown  was  right  In  front  of 
the  door,  and  as  he  stepped  on  the  platform 
the  bale  came  right  over  and  caught  him, 
crushing  him.  Brown  had  just  started  to 
work  for  the  defendant  that  morning,  while 
Friend  had  been  working  for  about  a  year. 
The  car  was  loaded  with  cotton,  two  bales 
deep,  one  bale  setting  on  the  end  on  top  of 
another.  The  bale  did  not  fall  as  soon  as 
the  door  was  held  open,  but  fell  as  Brown 
turned  around  to  step  on  the  platform.  This 
all  happened  In  the  c|ty  of  Mobile  on  the 
premises  of  the  defendant.  It  was  further 
shown  that  there  was  a  flpriog  in  the  middle 
of  the  doors  which  released  the  doors  of  the 
car,  and  as  the  door  passed  open  the  bale 
tilted  and  fell  out  It  was  farther  shown 
that  nobody  pulled  the  bale  of  cotton  to 
give  it  a  start;  that  the  bales  of  cotton  were 
not  pinned  or  tied  together,  or  fixed  In  any 
way ;  and  that  there  were  no  boards  nailed 


*PQr  otiier  eases  see  same  tople  sad  section  NT7MBBII  In  Dee.  *  Am.  Digs.  190T  to  date,  *  Reporter  Indasei 
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across  the  door  to  preyent  them  from  falling 
out,  nor  was  there  any  other  precaution 
taken  to  prevent  the  same.  On  motion  of 
the  defendant  the  court  excluded  all  the  eyl- 
dence  offered  by  the  plaintiff  on  the  ground 
that  It  failed  to  make  out  a  case  under  the 
second  count. 

R.  W.  Stoutz  and  Boach  &  Chamberlain, 
for  appellant  Bester,  Bestor  &  Young,  for 
appellee. 

AXDERSON,  J.  Under  the  common  law 
the  master  Is  responsible  for  hla  own  negli- 
gence and  want  of  care,  and  this  may  appear 
from  his  failure  to  furnish  proper  machinery 
and  materials  for  the  work,  or  from  the  em- 
ployment of  incompetent  servants,  or  from  a 
failure  to  make  proper  rules  or  establish  a 
proper  method  for  the  conduct  of  bis  busi- 
ness. Ab  to  such  acts  the  agent  occupies  the 
master's  place,  and  the  latter  Is  deemed 
present  and  liable  for  the  manner  In  which 
they  are  performed.  Ford  v.  Lake  Shore  B. 
R.,  124  N.  T.  493,  26  N.  B.  1101,  12  L.  B.  A. 
464.  "It  is  the  duty  of  a  railroad  company 
to  use  reasonable  care  to  see  that  Its  cars 
are  properly  loaded,  so  as  not  to  cause  in- 
jury to  Its  servants."  26  Gyc.  1124;  Austin 
▼.  Fltchburg  R.  R.,  172  Mass.  484,  52  N.  B. 
627;  George  ▼.  Clark,  85  Fed.  608,  29  C.  O.  A. 
374;  McCray  v.  O.,  H.  &  L.  B.  R.,  89  Tex. 
168,  34  S.  W.  95. 

The  gravamen  of  the  second  count  of  the 
complaint  is  the  negligent  failure  of  the  de- 
fendant to  load  or  cause  to  be  loaded  the  car 
In  question.  There  was  no  direct  proof  that 
the  defendant  caused  the  car  to  be  loaded, 
but  the  evidence  afforded  an  Inference  from 
which  the  Jury  could  find  a  responsibility  for 
the  loading.  Nor  was  there  any  proof  of 
negligence,  apart  from  what  might  be  rea- 
sonably presumed  by  the  jury  from  the  cir- 
cumstances connected  with  and  surrounding 
the  injury;  and  this  case,  therefore,  presents 
for  consideration  the  maxim:  "Res  Ipsa 
loquitur."  The  affair  speaks  for  itself.  The 
burden  of  proof  rests  on  the  plaintiff  upon 
the  issue  of  negligence;  and  it  is  a  generaf 
rule  that,  when  a  servant  sues  his  master  or 
employer  for  damages  arising  from  injuries 
caused  by  the  negligence  of  the  latter,  the 
plaintiff  must  prove  the  negligence  of  the  de- 
fendant, and  the  proof  of  the  accident  and 
Injury  alone  will  not  be  sufficient  to  estab- 
lish negligence.  However,  it  Is  well  settled 
that  the  circumstances  attending  the  injury 
may  be  sufficient  to  establish  negligence, 
without  any  direct  proof  thereof.  Western 
Steel   Co.   T.  Cunningham,  48   South.  109; 


Tenn.  Co.  v.  Hayes,  07  Ala.  201,  12  South. 
98;  McCray'B  Case,  supra.  We  thhik  the 
circumstances  shown,  in  connection  with  the 
Injury  and  accident,  in  the  case  at  bar,  were 
such  as  to  authorize  the  jury  to  draw  an  in- 
ference of  negligence  on  the  part  of  the  de- 
fendant In  and  about  loading  the  car.  The 
car  was  in  the  possession  of  the  defendant, 
and  was  being  unloaded  on  its  track  by  the 
direction  of  its  agent.  If  it  bad  nothing  to 
do  with  the  loading,  or  was  not  otherwise 
responsible  for  same,  or  the  Injury  was  prox- 
imately caused  by  the  negligence  of  the 
plalntlfTs  fellow  servant,  rather  than  from 
an  Imperfect  system  or  custom  of  the  de- 
fendant as  to  loading  cars,  then  these  facts 
were  peculiarly  within  the  defendant's  pow- 
er of  production.    Austin  v.  Fltchburg,  supra. . 

The  trial  court  erred  In  excluding  the 
plaintiff's  evidence,  upon  the  assumption 
that  he  did  not  make  out  a  case  for  the  jury. 
It  Is  intimated  in  brief  of  counsel  that  the 
trial  court  proceeded  upon  the  theory  that 
the  president  or  board  of  directors  were  not 
shown  to  have  actually  participated  in  the 
damnifying  act,  as  required  in  the  case  of 
City  Delivery  Co.  v.  Henry,  139  Ala.  161,  34 
South.  389.  The  second  count.  In  the  case 
at  bar,  Is  unlike  the  ones  to  which  the  role 
was  applied  in  the  foregoing  case.  The 
counts  in  said  case  charged  a  direct  corpo- 
rate trespass,  while  the  count  here  is  in  case. 

The  judgment  of  nonsuit  is  set  aside,  and 
the  judgment  rendered  against  the  plaintiff 
for  cost  Is  reversed,  and  the  cause  la  re- 
manded. 

Reversed  and  remanded. 

DBNSON,  McCLELI^AN,  and  MATFIBILD, 
JJ.,  concur. 

On  Rehearing. 

ANDERSON,  J.  This  application  was 
considered  after  Justice  HARALSON,  one  of 
the  concurring  justices,  had  vacated  the 
bench.  The  writer,  with  Justices  DENSON, 
McCLELLAN,  and  MAYFIELD,  are  of  the 
opinion  that  the  opinion  is  correct,  and  that 
the  application  should  be  overruled,  which 
is  accordingly  done. 

DOWDELL,  p.  J.,  and  SIMPSON  and 
SAYBE,  JJ.,  are  of  the  opinion  that  the  proof 
did  not  make  out  a  prima  facie  case,  and 
that  the  action  of  the  trial  court  in  exclud- 
ing same  should  hot  be  reversed,  and  think 
that  the  application  for  rehearing  should  be 
granted,  and  the  case  affirmed. 
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CHABUETS  TRANSFER  CO.  v.  MALONE. 
(Supreme  Court  of  Alabama.    Feb.  3,  1009.) 

1.  LANDI.OBD  AND  TKNANT  (|  166*)— PBEMISES 

AND  Enjoyment  Thebeof— Injubies  fbom 

Defect. 

A  tenant  takes  a  lease  of  the  premises  in 
the  condition  in  which  they  are  when  leased, 
and  the  landlord  is  not  liable  to  the  tenant  for 
injury  to  the  tenant's  property  resulting  from 
th«  unsafe  condition  of  the  premises,  unless  he 
has  agreed  to  repair  or  has  misrepresented  the 
premises  ;  and  this,  whether  the  tenant  rents  all 
or  only  a  part  of  the  premises. 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Cent.  Dfg.  $§  047-6G0;  Dec.  Dig.  { 
16«.»] 

2.  Landlord  and  Tenant  (5  169*)— Injubies 
FBOM  Defective  Condition  of  Pbemises— 
Action— Pleadings. 

A  complaint  by  a  tenant  against  a  land- 
lord averred  that  plaintiff  leased  the  lower  story 
of  defendant's  building,  and  that  there  were 
pipes  running  through  a  portion  of  the  bnilding 
to  convey  water  to  the  second  floor,  and  that 
one  of  them  burst  and  water  leaked  through  the 
second  story  on  the  plaintiff's  goods ;  that  de- 
fendant was  negligent,  in  that  the  pipes  were  de- 
fective and  unsound,  and  that  it  was  the  duty 
of  defendant  to  keep  the  pipes  in  a  sound  condi- 
tion ;  that  by  reason  thereof  said  pipes  burst. 
Held,  that  the  counts  were  demurrable,  as  fail- 
ing to  show  a  covenant  to  repair,  an  af;reement 
in  respect  to  the  condition  of  the  buildine,  or  a 
misfeasance  on  the  part  of  the  landlord;  the 
gravamen  of  the  counts  being  negligence  in  that 
the  pipes  were  defective. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent.  Dig.  |  664 ;  Dec.  Dig.  $  ie9.»] 

3.  Pr.EADINO  (i  8*)  —  AVEBMENT  OF  CONCLU- 
SION. 

In  an  action  by  a  tenant  against  a  landlord 
for  damages  from  the  bursting  of  a  water  pipe, 
an  averment  that  it  was  the  duty  of  defendant 
to  keep  the  pipes  in  a  sufficiently  safe  condi- 
tion, so  as  to  safely  convey  water,  showed  no 
duty  of  the  landlord,  except  by  the  conclusion 
of  the  pleader. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent.  Dig.  §5  19-28;   Dec.  Dig.  {  8.*] 

4.  Landlobd  and  Tenant  (|  169*)— Injury 
FBOM  Defective  Condition  op  Pbemises— 
Pleading. 

In  an  action  by  tenant  against  a  landlord 
for  injury  to  goods  from  the  bursting  of  a  wa- 
ter pipe,  an  averment  that  the  defendant  was 
the  owner  of  said  premises,  and  had  charge  and 
control  of  said  pipes  through  her  agents,  and 
knew  that  said  pipes  were  defective  and  un- 
sound, and  negligently  failed  to  repair  the  same, 
did  not  show  hut  that  the  pipes  were  defective  at 
the  time  the  lease  was  made,  and  that  the  ten- 
ant knew  it,  or  made  no  effort  to  ascertain  the 
condition  of  the  premises. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Dec.  Dig.  $  169.*] 

5.  Pleading  (8  34*)— Construction  Against 
Plea  deb. 

The  words  "charge  and  control,"  as  so  used, 
being  susceptible  of  the  construction  that  they 
referred  to  the  time  the  lease  was  made,  such 
construction  must  be  adopted  as  against  the 
pleader. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent.  Dig.  §  C6 ;    Dec.  Dig.  §  34.*] 

6.  Landlord  and  Tenant  (§  169*)— Injubt 
FRoVi  Defective  Condition  of  Premises— 
Pleading. 

In  an  action  by  a  tenant  of  the  first  floor 
of  a  building  against  the  landlord  for  injuries 


from  the  bursting  of  a  water  pipe  on  the  second 
floor,  a  count  averred  that  defendant  had  at  the 
said  time  the  care  and  charge  of  keeping  said 
pipes,  which  conveyed  water  to  the  second  floor, 
m  repair  and  ^ood  order;  that  it  was  her  duty 
to  do  so,  and  in  the  exercise  of  such  care  and 
charge  defendant  failed  to  keep  the  pipes  in 
good  order,  and  was  negligent,  in  that  she  used 
weak  and  defective  pipe,  and  that  by  reason 
of  said  negligence  the  pipe  burst,  or  leaked ;  and 
that  the  negligence  was  the  proximate  cause  of 
damage.  Held,  that  the  count,  being  on  the  the- 
ory of  the  failure  to  keep  in  repair  a  portion  of 
the  building  not  rented  to  defendant,  was  de- 
murrable for  failure  to  aver  knowledge  or  no- 
tice on  defendant's  part  of  the  defect. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Dec.  Dig.  $  169.*] 

7.  Pleading  (§  54*)— Complaint— Reference 
TO  Other  Counts. 

Though  count  7  of  a  complaint  was  ren- 
dered unintelligible  by  a  reference  therein  to 
count  1,  perhaps  inadvertently  inserted  instead 
of  count  5,  the  court  cannot  change  the  writ- 
ing, but  must  treat  it  as  found.    * 

[Ed.  Note.— For  other  cases,  see  Pleading,  Dec. 
Dig.  §  54.*] 

8.  Negligence  (|  44*)— Condition  and  Use 
OF  Buildings  —  Care  Required  in  Gen- 
eral. 

A  complaint  by  the  occupant  of  the  lower 
floor  of  a  building  against  the  occupant  or  i>er- 
son  in  control  of  the  second  story  of  the  build- 
ing for  damages  to  plaintilf's  goods  by  the  burst- 
ing of  a  water  pipe  on  the  second  story,  being 
based  on  the  principle  of  defendant's  duty  to  so 
use  his  property  as  not  to  injure  another,  it  was 
not  necessary  that  it  aver  the  relationship  be- 
tween the  parties,  whether  that  of  tenant  and 
landlord,  or  that  of  distinct  ownership. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  §  59;   Dec.  Dig.  f  44.*] 

9.  Negligence  (J  108*)  —  Condition  op 
Buildings— Cabe  Required— Pleading. 

A  complaint  alleged  that  at  a  certain  time 
plaintiff  was  lawfully  in  possession  of  stores  on 
the  grade  floor  of  a  certain  building,  and  had 
stored  therein  a  large  quantity  of  goods;  that 
defendant  was  the  owner  and  had  charge  of 
certain  lavatories  and  the  ^ipes  used  to  convey 
water  to  the  same ;  that  said  pipes  were  defect- 
ive, unfit  to  convey  water  with  safety,  and  that 
they  burst,  and  water  flowed  through  the  second 
floor  and  on  plaJntifTs  goods;  that  defendant 
had  notice  of  the  defective  condition  of  said 
pipes  several  days  prior  to  the  bursting,  and 
that  their  bursting  would  be  liable  to  injure 
plaintiff's  goods ;  and  that  defendant  W{|8  the 
owner,  had  the  care  and  control  of  said  hallway 
along  which  the  pipes  ran,  lavatory,  and  pipes, 
but  negligently  failed  to  keep  said  pipes  in  re- 
pair, and  that  as  a  proximate  result  of  said  neg- 
ligence plaintiff  was  damaged.  Held  not  de- 
murrable, hut  to  state  a  cause  of  action  on  the 
principle  that  it  was  defendant's  duty  to  so  use 
his  property  as  not  to  injure  others. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Dec.  Dig.  i  108.*] 

Tyson,  C.  J.,  and  Denson  and  Anderson,  JJ., 
dissenting. 

Appeal  from  City  Court  of  Birmingham; 
C.  W.  Ferguson,  Judge. 

Action  by  Charlie's  Transfer  Company 
against  Mrs.  S.  C.  Malone  for  damages  to 
goods  on  account  of  defective  water  pipes. 
Judgment  sustaining  demurrers  to  the  com- 
plaint, and  plaintiff  appeals.  Reversed  and 
remanded. 


*For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  &  Am.  Digs.  1S07  to  date,  A  Reporter  Indexes 
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The  complaint  was  as  follows: 

"(1)  riaiutlff  claims  of  defendant  the  sum 
of  $600  as  damages,  for  that  heretofore,  to 
wit,  plaintiff  rented  and  leased  out  to  defend- 
ant from  October  1,  1004,  to  September  30, 
1905,  two  storehouses  on  the  grade  floor  of  a 
building,  said  building  being  located  In  the 
city  of  Birmingham,  state  of  Alabama,  and 
known  as  No.  1908  and  No.  1910  Avenue  D, 
Southside;  the  aforesaid  storehouses  to  be 
used  by  plaintiff  as  a  warehouse.  The  plain- 
tiff occupied  said  aforesaid  storehouse  ac- 
cording to  the  terms  of  said  lease  on,  to  wit, 
October  1,  1904,  and  stored  in  said  store- 
house No.  1908  a  large  quantity  of  household 
goods,  furniture,  and  things  of  value  of  vari- 
ous Iclnds;  said  property  being  rightfully 
and  lawfully  in  possession  of  the  plaintiff. 
That  the  defendant  was  the  owner  of  said 
storehouse  No.  1908,  and  of  the  aforesaid 
building,  and  that  there  were  pipes  running 
through  a  portion  of  said  building  for  the 
purpose  of  conveying  water  to  or  from  the 
closet  or  lavatory  on  the  second  floor  In  the 
aforesaid  building.  That  on,  to  wit,  the  22d 
day  of  November,  1904,  one  or  more  of  the 
aforesaid  pipes  which  conveyed  water  to 
or  from  the  lavatory  or  closet  In  the  rear 
end  of  the  hallway  on  the  second  floor  of 
the  aforesaid  building  burst,  and  a  large 
quantity  of  water  escaped  therefrom,  and 
leaked  through  the  second  story  of  the  afore- 
said building,  and  upon  the  aforesaid  house- 
hold goods,  furniture,  and  things  of  value, 
which  were  stored  in  the  aforesaid  store- 
house No.  1908  by  the  plaintiff,  said  house- 
hold goods  and  furniture,  being  then  and 
there  rightfully  and  lawfully  In  possession 
of  the  plaintiff,  and  by  reason  whereof  n 
large  portion  of  aforesaid  household  goods, 
furniture,  and  things  of  value  were  destroy- 
ed, and  a  large  portion  of  them  injured.  The 
plaintiff  avers  that  defendant  was  negligent, 
in  that  the  pipe  or  pipes  used  to  convey 
water  to  or  from  the  lavatory  or  closet  in 
the  rear  end  of  the  hallway  on  the  second 
floor  of  the  aforesaid  building  were  defective 
and  unsound.  [Here  is  Inserted  by  way  of 
amendment  the  following:  "That  It  was  the 
duty  of  said  defendant  to  keep  said  pipes 
in  a  sufficiently  safe  and  sound  condition  so 
as  to  safely  convey  water  to  and  from  its 
lavatory  and  closets.  That  the  defendant 
negligently  failed  to  do  so."]  And  by  reason 
whereof  aforesaid  pipe  or  pipes  burst,  and 
water  escaped  from  or  leaked  through  the 
second  story  of  said  building,  and  upon  the 
aforesaid  property  which  was  stored  In  said 
Btoi-ehouse  No.  1908  by  the  plaintiff,  to  Its 
damage  as  aforesaid." 

(2)  Same  as  1,  down  to  and  including  the 
words,  "and  another  large  portion  of  them 
were  injured,"  where  they  occur  together  In 
said  count,  and  adding  the  following:  "And 
plaintiff  avers  [amendment  as  follows:  "That 
the  defendant  was  the  owner  of  said  prem- 
ises, and  had  charge  and  control  of  Bald  pipes 


through  her  agents,  and  knew  that  said  pipes 
were  defective  and  unsound,  and  negligently 
failed  to  repair  same."]  That  the  defendant 
was  negligent  In  using  or  allowing  to  be  use<l 
a  defective  or  unsound  pipe  or  pii>es  In  afore- 
said building,  for  the  purpose  of  c-onveylng 
water  to  or  from  the  lavatory  in  the  rear 
end  of  the  hallway  In  the  second  story  of 
aforesaid  building,  and  by  reason  whereof 
said  pipe  or  pipes  burst,  and  water  escaped 
therefrom,  and  flowed  through  the  second 
story  of  aforesaid  building,  and  upon  afore- 
said property  stored  in  storehouse  No.  1908 
by  the  plaintiff,  to  its  damage  as  aforesaid." 

(3)  Same  as  1,  down  to  and  Including  the 
words,  "and  injured  another  large  portion 
of  them,"  where  they  occur  together  In  said 
count,  and  adds:  "The  plaintiff  avers  that  It 
has  been  damaged  by  reason  of  the  negli- 
gence, in  that  the  defendant  used  a  defective 
or  unsound  pipe  or  pipes  for  the  purpose  of 
conveying  water  to  or  from  the  lavatory  or 
closet  In  the  rear  end  of  the  hallway  on  the 
second  floor  of  the  aforesaid  building.  That 
the  said  pipe  or  pipes  were  unable  to  hold  or 
control  said  water,  and  by  reason  whereof 
said  pipe  or  pipes  burst,  and  water  escaped 
or  leaked  through  the  second  story  of  afore- 
said building,  and  upon  the  aforementioned 
property  which  was  stored  in  storehouse  No. 
1008  by  the  plaintiff." 

The  fourth  and  amended  count  is  as  fol- 
lows: "The  plaintiff  adopts  all  of  the  flrst 
count  down  to  and  Including  the  words,  'and 
another  large  portion  of  them  were  injured.' 
and  adds  the  following:  'The  plaintiff  avers 
that  the  defendant  bad  at  the  said  time  the 
care  and  charge  of  keeping  said  pipes  which 
conveyed  water  to  and  from  the  lavatory 
and  closet  on  said  second  floor  of  said  build- 
ing in  repair  and  good  order,  and  that  It  was 
her  duty  to  do  so.  The  plaintiff  avers  that 
the  defendant,  In  the  exercise  of  such  care 
and  charge  over  said  water  pipes,  failed  to 
keep  said  pipe  In  good  order,  and  was  negli- 
gent. In  this:  That  she  used  weak  and  defec- 
tive pipe  on  said  floor  to  convey  water  to 
and  from  said  lavatory  or  closet.  That  by 
reason  of  said  negligence  In  so  using  said 
defective  pipes  they  burst  or  leaked,  and 
large  quantities  of  water  flowed  therefrom 
and  leaked  through  the  second  floor  of  said 
building  into  the  plaintlfTs  store  and  upon 
bis  goods  and  things  of  value  stored  therein, 
to  his  damage  as  aforesaid.  The  plaintiff 
further  avers  that  the  negligence  of  the  de- 
fendant in  the  control  and  management  of 
her  said  water  pipes  and  lavatory  on  the 
second  floor  was  the  proximate  cause  of  the 
damage  caused  the  plaintiff.' 

"(5)  Plaintiff  claims  of  the  defendant  the 
sum  of  $600  as  damages  aforesaid,  for  that 
heretofore,  to  wit,  on  the  22d  day  of  Novem- 
ber, 1904,  and  for  several  weeks  prior  thereto, 
plaintiff  was  lawfully  and  peaceably  In  pos- 
session of  two  stores  on  the  grade  floor  of  a 
building  known  as  No.  1908  and  No.  1910, 
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Aveuue  D,  Southslde,  In  the  city  of  Blrming- 
bam,  and  on  said  date  bad  stored  therein  in 
storehouse  No.  1908  a  large  quantity  of 
household  goods,  furniture,  and  things  of 
value  of  various  kinds,  which  said  property 
was  then  and  there  rightfully  and  lawfully 
in  the  possession  of  the  plaintifit.  That  the 
defendant,  on,  to  wit,  said  date,  was  the 
owner  and  had  charge,  care,  and  control  of 
certain  closets  and  lavatories  and  the  pipe 
used  to  convey  water  to  and  from  the  same, 
which  she  operated  at  the  rear  end  of  a  hall- 
way which  ran  through  the  center  of  the 
second  floor  In  said  building.  That  the  said 
hallway,  closets,  and  lavatories  were  operat- 
ed by  the  defendant  for  the  use  of  all  her 
tenants  in  common  who  occupied  said  sec- 
ond floor.  That  there  were  water  pipes  run- 
ning along  said  hallway,  which  conveyed 
water  to  and  from  said  lavatory,  and  that 
the  said  pipes  were  defective,  unsound,  and 
unfit  to  convey  water  with  safety  to  and 
from  said  lavatory,  and  that  by  reason  of 
said  defective  condition  of  said  pipes  they 
burst  on,  to  wit,  the  22d  day  of  November, 
1904,  and  large  quantities  of  water  escaped 
and  flowed  therefrom  upon  said  hallway, 
and  through  the  second  floor,  and  upon  the 
said  honsehold  goods,  furniture,  and  things 
of  value  of  the  plaintiff,  thereby  destroying 
a  large  portion  of  them  and  materially  in- 
juring another  large  portion  of  them.  The 
plaintiff  avers  that  the  defendant  was  neg- 
ligent in  using  and  caring  for  said  defective 
pipes  as  aforesaid,  and  further  avers  that  the 
said  negligent  use  and  care  of  said  pipes  as 
aforesaid  by  defendant  was  the  proximate 
cause  of  its  damage  as  aforesaid." 

(6)  Same  as  fifth,  down  to  and  including 
the  words,  "and  materially  Injuring  another 
large  jwrtlon  of  them,"  and  adds:  "The 
plaintiff  avers  that  defendant  had  notice  of 
the  defective  condition  of  said  pipe  several 
days  prior  to  the  bursting  of  same,  and  that 
the  bursting  of  same  would  be  liable  to  re- 
sult In  Injury  to  plaintiff's  goods.  That  she 
was  the  owner  and  had  the  care  and  control 
of  said  hallway,  lavatory,  and  pli>es,  but 
nevertheless  negligently  failed  to  keep  said 
pipes  in  repair ;  and  plaintiff  avers  that  as 
a  proximate  result  of  said  negligence  plain- 
tiff was  damaged  as  aforesaid. 

"(7)  The  plaintiff  adopts  all  of  the  first 
count  thereof,  down  to  and  including  the 
words,  'and  materially  injured  a  large  por- 
tion of  them,'  and  adds:  'The  plaintiff  avers 
that  the  defendant  was  in  possession,  and 
the  owner  and  had  the  care  and  control  of 
said  hallway,  pipes,  and  lavatory,  and  that 
It  was  her  duty  to  keep  same  In  a  reasonably 
safe  condition  (in  such  a  condition  as  not  to 
injure  the  property  of  the  plaintiff  by  their 
use),  and  that  she  negligently  failed  to  so 
keep  things.  The  plaintiff  avers  that  said 
negligence  is  a  proximate  cause  of  plaintiff's 
damages   as   aforesaid.' " 


The  grounds  of  demurrer  take  the  points 
decided  in  the  opinion. 

Charles  A.  Dougherty,  for  appellant.  TUl- 
man,  Grubb,  Bradley  &  Morrow,  for  appellee. 

DENSON,  J.  The  plaintiff  rented  or  leas- 
ed from  the  defendant  the  ground-floor 
rooms  of  a  two-story  building.  Water  pipes 
ran  through  the  building  for  the  purpose  of 
conveying  water  to  and  from  a  closet  or 
lavatory  located  in  the  rear  end  of  the  build- 
ing on  the  second  floor.  One  or  more  of  the 
pipes  burst,  and  as  a  consequence  plaintiff's 
goods,  located  in  the  rented  rooms  below, 
were  flooded  and  damaged;  hence  this  suit 
against  the  landlord.  The  doctrine  seems 
to  be  well  established,  upon  reason  and  au- 
thority, that  a  tenant  takes  leased  premises 
in  the  condition  In  which  they  happen  to  be 
when  leased,  and  that  the  landlord  is  not 
liable  to  the  tenant  for  injuries  resulting 
from  the  unsafe  condition  of  the  premises, 
unless  he  has  contracted  to  repair  or  has 
misrepresented  the  premises;  and  this  is 
true,  whether  the  tenant  rent  the  whole,  or 
only  a  part,  of  the  premises. 

In  Cowen  y.  Stmderland,  146  Mass.  363, 
14  N.  E.  117,  1  Am.  St  Rep.  469,  the  Su- 
preme Court  of  Massachusetts,  after  stating 
the  rule  substantially  as  we  have  stated  it 
above,  adds:  "There  is  an  exception  to  this 
general  rule,  arising  from  the  duty  which 
the  lessor  owes  the  lessee.  This  duty  does 
not  spring  directly  from  the  contract,  but 
from  the  relation  of  the  parties,  and  it  is 
imposed  by  law.  When  there  are  concealed 
defects,  attended  with  damage  to  an  occu- 
pant, and  which  a  careful  examination 
would  not  discover,  known  to  the  lessor,  the 
latter  is  hound  to  reveal  them,  in  order  that 
the  lessee  may  guard  against  them.  While 
the  failure  to  reveal  such  facts  may  not  be 
actual  fraud  or  misrepresentation,  it  is  such 
negligence  as  may  lay  the  foundation  of  an 
action  against  the  lessor.  If  Injury  occurs." 
The  Supreme  Court  of  Missouri,  in  Ward  v. 
Fagln,  101  Mo.  600,  14  S.  W.  738,  10  L.  B. 
A.  147,  20  Am.  St  Rep.  650,  makes  this  suc- 
cinct statement  of  the  rule  of  liability  of  the 
landlord  or  lessor:  "Aside  from  an  express 
covenant  to  that  effect,  the  landlord  is  not 
bound  to  keep  the  leased  premises  in  repair, 
nor  Is  he  responsible  in  damages  to  his  ten- 
ant for  injuries  resulting  to  the  latter  from 
the  nonrepair  of  the  leased  premises.  In 
the  absence  of  contractual  obligation,  the 
landlord,  as  regards  his  tenant,  is  only  lia- 
ble for  acts  of  misfeasance,  but  not  of  non- 
feasance." Hamilton  v.  Feary,  8  Ind.  App. 
615,  35  N.  E.  48,  52  Am.  St  Rep.  485,  492. 
The  decisions  of  the  New  York  courts  are  to 
the  same  effect.  Thus  in  Franldin  v.  Brown, 
118  X.  Y.  110,  23  N.  E.  126,  6  L.  R.  A.  770,  10 
Am  St  Rep.  744,  746,  it  is  said:  "It  is  uni- 
formly held  in  this  state  that  the  lessee  of 
real  property  must  run  the  risk  of  Its  con- 
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dttlon,  nulesg  he  has  an  express  agreement 
with  the  lessor  covering  that  subject.  The 
tenant  hires  at  his  peril,  and  a  rule  similar 
to  that  of  'caveat  emptor*  applies,  and 
throws  on  the  lessee  the  responsibility  of  ex- 
amining as  to  the  existence  of  defects  in  the 
premises,  and  of  avoiding  against  their  ill 
effects."  Again  In  O'Brien  v.  Capwell,  59 
Barb.  (N.  T.)  504,  it  was  said:  "As  between 
landlord  and  tenant,  where  there  is  no  fraud, 
false  representations,  or  deceit,  and  In  the 
absence  of  an  express  warranty  or  covenant 
to  repair,  there  is  no  implied  covenant  that 
the  demised  premises  are  suitable  or  fit  for 
occupation,  or  for  the  particular  use  which 
the  tenant  intends  to  make -of  them,  or  that 
they  are  In  a  safe  condition  for  use."  Mur- 
ray V.  Albertson,  50  N.  J.  Law,  167,  13  Atl. 
394,  7  Am.  St  Rep.  787;  Jones  v.  Mlllsaps, 
71  Miss.  10,  14  South.  440,  23  L.  R.  A.  155. 
Authorities  to  the  same  effect,  from  other 
Jurisdictions,  could  be  cited  ad  Infinitum. 

But  we  come  to  the  decisions  of  our  own 
court.  Burks  v.  Bragg,  89  Ala.  204,  7  South. 
1.50,  was  an  action  against  a  tenant  for  rent 
due.  The  defendant  pleaded  set-off  and 
recoupment,  claiming  damages  on  account  of 
injury  to  his  goods,  during  the  lease  term, 
caused  by  defects  in  the  roof  and  gutters  of 
the  rented  bouse,  and  plaintiff's  failure  to 
make  repairs.  Speaking  to  the  substantive 
law  of  the  case,  this  court  said:  "No  duty 
devolved  upon  the  landlord  to  make  any  re- 
pairs on  the  premises,  unless  there  was  an 
agreement  to  make  them.  The  tenant  would 
take  the  storehouse  at  his  own  risk,  as  to 
fitness  for  habitation  or  use,  whatever  its 
condition  may  have  been  at  the  time."  The 
same  principle  Is  enunciated  In  Bullock,  etc , 
Co.  V.  Coleman,  136  Ala.  610,  613.  33  South. 
884.  The  case  of  Buckley  v.  Cunningham, 
103  Ala.  449,  15  South.  826,  49  Am.  St  Rep. 
42,  was  an  action  by  a  tenant  against  his 
landlord  to  recover  damages  resulting  from 
the  bursting  of  a  water  pipe.  The  upper 
story  of  the  building  was  unoccupied,  and 
was  under  the  exclusive  control  of  the  land- 
lord. The  negligence  averred  was  "that  the 
defendant  negligently  failed  to  provide  a 
shut-off  for  said  water  pipe,  so  that  the  wa- 
ter In  said  pipe  could  be  shut  off."  The  de- 
fenses were  not  guilty,  and  contributory  neg- 
ligence. After  deciding  that  there  was  no 
evidence  to  show  that  defendant's  fault,  if 
such  it  was,  proximately  contrlbute<l  to 
plaintiff's  Injury,  the  court,  speaking  through 
Coleman,  J.,  said:  "Moreover,  we  are  of 
opinion  that  every  man  has  a  perfect  right 
In  the  matter  of  water  pipes  or  other  con- 
veniences, to  construct  his  own  buildings  ac- 
cording to  his  own  preference,  either  with 
or  without  them.  There  being  no  latent  de- 
fects, or  fraud  or  concealment,  a  tenant 
takes  a  building  as  It  Is,  regulating  the  price 
according  to  the  value.  Increased  or  dimin- 
ished by  its  condition  and  conveniences.  If 
the    building    or    room    has    a    water   pipe 


through  it,  and  there  is  no  st^  or  waste 
cock,  the  tenant  knows  it  when  he  rents  the 
building,  fixes  its  rental  valne  accordingly, 
and,  unless  It  is  provided  otherwise  by  con- 
tract, he  assumes  the  risk  Incident  to  its 
condition."  Several  authorities  are  cited  to 
support  the  proposition,  amongst  them  be- 
ing the  case  of  Cowen  v.  Sunderland,  from 
which  we  have  quoted  above. 

In  the  light  of  the  principles  alKive  ad- 
verted to,  we  experience  no  difficulty  in 
reaching  the  conclusion  that  the  demurrer 
to  original  counts  1,  2,  and  3,  was  properly 
sustained.  Each  of  the  counts  fails  to  show 
any  covenant  to  make  repairs,  or  agreement 
in  respect  to  the  conditi<m  of  the  building. 
Nor  is  misfeasance  on  the  part  of  the  land- 
lord alleged;  the  gravamen  of  the  counts 
l>eing  negligence  of  the  landlord,  in  that  the 
water  pipes  were  defective  and  unsound. 
Neither  of  them  shows  a  breach  of  any  duty 
owing  by  the  defendant  to  the  plaintiff. 

The  record  contains  three  separate  amend- 
ments to  the  complaint,  filed  on  January  3, 
1906.  The  first  of  the  amendments  appears 
on  page  4  of  the  record,  and  is  an  amend- 
ment only  to  count  1.  If  the  amendment 
makes  any  material  change  In  count  1,  It 
does  not  appear  from  the  count  as  amended, 
except  by  the  conclusion  of  the  pleader,  that 
defendant  owed  plaintiff  any  duty. 

The  amendment  which  appears  on  page  5 
of  the  record  purports  to  amend  count  2. 
If  this  amendment  makes  any  material 
change  in  tlie  count,  still  the  averments 
which  have  been,  heretofore  condemned  as 
insufflclent  are  left  in  the  count  Further- 
more, the  averments  are  scarcely  sufficient 
to  show  duty  on  the  part  of  the  defendant 
to  repair.  For  aught  that  appears  on  the 
face  of  the  count  after  the  amendment,  the 
pipes  were  defective  at  the  time  the  con- 
tract of  rental  was  made,  and  the  plaintiff 
knew  it,  or  made  no  effort  to  ascertain  the 
condition  of  the  premises.  Anderson  v.  Op- 
penhelmer,  L.  R.  5  Q.  B.  Div.  602,  49  L.  J. 
Q.  B.  706.  Moreover,  "charge  and  control," 
as  these  words  are  used  in  the  count  may  re- 
fer only  to  the  time  the  plaintiff  rented  from 
the  defendant.  The  count  Is  susceptible  of 
this  construction,  and  It  must  be  adopted  as 
against  the  pleader.  In  this  view  It  falls  to 
show  any  duty. 

The  third  amendment  Is  on  page  6  of  the 
record,  and  purports  to  be  an  additional 
count,  designated  count  4.  Granting  that 
this  count  Is  good  In  all  other  respects,  It 
proceeds  upon  the  theory  of  failure  to  keep 
In  repair  a  portion  of  the  building  not  rent- 
ed to  the  defendant.  In  other  words,  negli- 
gence Is  the  gravamen  of  the  count,  and  the 
negligence  averred  Is  In  the  use  of  weak  and 
defective  pipes.  To  put  the  lessor  In  de- 
fault In  this  respect,  pretermitting  all  other 
considerations,  It  is  necessary  to  aver  knowl- 
edge or  notice  on  her  part  of  such  defect 
Tills  the  count  fails  to  do,  and  it  was  there> 
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fore  oi>en  to  the  sixth  ground  of  the  de- 
murrer. 

The  fifth  count  of  the  complaint  is  sub- 
ject to  the  same  criticism.  Angevlne  v. 
Knox-Goodrich  (Cal.)  31  Pac.  529,  18  L.  R.  A. 
264;  Thompson  v.  Clemens,  96  Md.  196,  53 
Atl.  919,  GO  L.  R.  A.  580;  Bo  we  v.  Hunklng, 
135  Mass.  380,  46  Am.  Rep.  471. 

It  Is  only  necessary,  in  disposing  of  count 
7,  to  say  It  is  -rendered  unintelligible  by  Its 
reference  to  count  1.  It  may  be  that  count 
1  -was  inadvertently  Inserted,  Instead  of 
count  5;  but  we  have  no  authority  to  change 
the  plain  writing  and  language  of  the  record,, 
and  must  treat  It  as  we  find  It. 

Count  6  Is  an  attempt  to  fasten  liability 
upon  the  defendant  by  the  application  to  the 
owner,  occupant,  or  person  in  control  of  the 
upper  story  of  the  building  of  the  maxim, 
"Sic  utere  tuo  ut  alienum  non  Isedas."  WhUe 
from  the  language  of  the  count  it  may  not 
be  clear  what  the  relationship  existing  be- 
tween plaintiff  and  defendant  was,  whether 
that  of  tenant  and  landlord,  or  of  distinct 
ownership,  yet,  in  the  application  of  the 
maxim,  this  is  deemed  immaterial.  2  Wait's 
Actions  &  Def.  745;  Krueger  v'.  Ferrant,  29 
Minn.  385,  13  X.  W.  158,  48  Am.  Rep.  223, 
225.  "This  maxim  restrains  a  man  from 
using  his  own  to  the  prejudice  of  his  neigh- 
bor, but  is  not  usually  applicable  to  a  mere 
omission  to  act,  but  rather  to  some  affirma- 
tive act  or  course  of  conduct  which  amounts 
to  or  results  in  an  invasion  of  another's 
rights."  Knu'ser  v.  Ferrant,  supra,  and  cases 
there  cited.  It  is  clear  that  the  count  claims 
nothing,  and  makes  no  allegation,  in  respect 
to  affirmative  conduct  on  the  part  of  the  de- 
fendant. It  simply  avers  notice  of  the  de- 
fective condition  of  the  pipes,  and  omission 
to  repair  same  before  they  burst.  It  does 
not  present  a  case  of  maintenance  of  a  nuis- 
ance and  consequent  injuries  to  defendant's 
neighbor.  So  far  as  the  averments  go,  the 
pipes,  when  placed  In  the  building,  were  per- 
fectly sound  and  reasonably  suitable  for  the 
purposes  to  which  they  were  put;  and 
though  they  had  become  defective,  and  tlie 
defendant  had  had  notice,  still  the  count 
does  not  show  notice  of  the  defects  In  time 
to  enable  defendant,  before  the  breakage  oc- 
curred, to  make  the  necessary  repairs. 

If  the  relation  of  the  parties  (in  respect  to 
the  part  of  the  premises  occupied  by  the 
plaintifT)  should  be  construed  as  being  that 
of  landlord  and  tenant,  there  is  in  the  count 
no  averment  of  any  covenant  or  agreement 
on  the  part  of  the  landlord  to  make  repairs ; 
and  we  have  seen  that  there  is  no  implied 
agreement  to  make  repairs,  nor  that  the 
premises  are  or  will  be  suitable  for  the  ten- 
ant's use  or  busluess.  It  is  plaintiff's  theo- 
ry however,  that  where  the  landlord  leases 
only  a  part  of  the  premises,  and  retains  the 
remainder  nnder  his  control,  he  is  liable  to 
the   tenant  for  damages   which   may   flow 


from  failure  to  repair.  This  principle  was 
recognized  and  enforced  In  the  case  of  Toole 
V.  Beckett,  67  Me.  544,  24  Am.  Rep.  54.  That 
decision  has  been  adversely  criticised  by 
more  than  one  court  of  final  resort,  and  its 
fallacies  have  been  pointed  out.  In  Jones  v. 
Mlllsaps,  71  Miss.  10,  14  South.  440,  23  L. 
R.  A.  155,  irtS,  the  Supreme  Court  of  Mis- 
sissippi, criticlshig  Toole  v.  Beckett,  said: 
"The  decision  and  Its  reasoning  are  not  satis- 
factory, and  the  vice  of  the  opinion  Is  that 
it  confounds  the  passivity  of  the  landlord 
with  affirmative  action  on  his  part  amount- 
ing to  negligence."  Other  decisions  which 
were  relied  upon  as  supporting  or  following 
Toole  V.  Beckett  were  referred  to  by  the 
court  and  it  was  pointed  out  that  they  dis- 
tinguished themselves  from  that  case,  in  that 
they  presented  cases  of  negligence  in  af- 
firmative action  on  the  part  of  the  landlord. 
It  was  then  said  by  the  Mississippi  court: 
"If  the  weight  of  authority  is  controlling,  it 
will  he  ascertained,  on  examination,  that  the 
current  is  against  liability  of  the  landlord." 
Many  cases  are  cited  by  the  court.  The  Su- 
preme Court  of  Minnesota,  in  the  case  of 
Krueger  v.  Ferrant,  repudiated  the  theory 
of  the  plaintiff  now  under  consideration,  and 
declined  to  follow  Toole  v.  Beckett,  supra. 
29  Minn.  385,  13  N.  W.  158,  43  Am.  Rep.  223. 
Ward  V.  Faghi,  101  Mo.  669,  14  S.  W.  738,  10 
L.  R.  A.  147,  20  Am.  St.  Rep.  650,  654. 

It  seems,  upon  reason  and  the  weight  of 
authority,  that  in  the  absence  of  a  covenant 
to  repair,  or  of  fraud  or  deceit,  the  lessor 
can  be  made  liable  for  damages  on  account 
of  defects  only  in  cases  of  misfeasance,  or 
of  active  interference  on  his  part,  or  where 
hie  maintains  a  nuisance  on  the  premises, 
and  that  no  liability  attaches  for  mere  non- 
interference, eVen  though  the  landlord  re- 
main In  the  occupancy  of  a  part  of  the  prem- 
ises. The  demurrer  to  the  sixth  count  was 
properly  sustained.  Authorities  supra;  Buck- 
ley V.  Cunningham,  103  Ala.  449.  453,  15 
South.  826,  49  Am.  St.  Rep.  42;  Doupe  v. 
GenUi,  45  N.  Y.  119,  6  Am.  Rep.  47;  Ward  v. 
Faghl,  101  Mo.  609,  14  S.  W.  738,  10  L.  B.  A. 
147,  20  Am.  St.  Rep.  650,  653;  6  Am.  Law 
Review,  614;  Purcell  v.  English,  86  Ind.  34, 
44  Am.  Rep.  255. 

Chief  Justice  TYSON  and  Justice  ANDER- 
SON concur  In  the  opinion  and  conclusions, 
while  Justices  DOWDELL,  SIMPSON,  Mc- 
CLELLAN,  and  MAYFIELD  concur  therein, 
save  as  to  the  sixth  count  of  the  complaint, 
entertaining  the  opinion  that  this  count  is 
not  subject  to  the  demurrer,  and  that  the 
court  committed  reversible  error  in  sustain- 
ing the  demurrer  thereto.  Therefore,  in  ac- 
cordance with  the  views  of  the  majority,  the 
Judgment  of  the  trial  court,  for  the  error 
committed  In  sustaining  the  demurrer  to  the 
sixth  count,  must  be  reversed,  and  the  cause 
remanded. 

Reversed  and  remanded. 
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T.  J.  SCOTT  &  SONS  v.  RAWLS  &  RAWLS. 
(Supicme  Court  of  Alabama.     Feb.  4,  1009.) 

1.  Plkading  (S8*)— Conclusions— Denial  of 
Indebtedness. 

A  plea  in  an  action  on  a  note,  which  merely 
states  as  a  conclusion  of  the  pleader  that  de- 
fendant does  not  owe  the  demand  sued  on,  with- 
out the  statement  of  any  facts,  is  demurrable, 
since  it  fails  to  inform  plaintiff  of  what  he  is 
to  meet. 

(Kd.    Note.— For   other   cases,    see   Pleading, 
Cent.  Dig.  §  16;   Dec.  Dig.  i  S.*] 

2.  Bills  and  Notes  (5  476*)  —  Defenses — 
Kailuee  of  Consideration. 

In  an  action  on  a  note,  failure  of  considera-' 
tion,  to  be  arailable,  must  be  specially  pleaded. 
fEd.    Note. — For  other   cases,   see   Bills   and 
Notes,  Dec.  Dig.  i  476.*] 

3.  Bills  and   Notes  (§  484*)  —  Defenses  — 
Payment. 

In  an  action  on  a  note,  payment,  to  be 
available,  must  be  specially  pleaded. 

[Ed.    Note.— For   other  cases,   see   Bills   and 
Notes.  Dec.  Dig.  $  484.*] 

4.  Bills  and  Notes  (|  484*)— Plea  of  Pay- 
ment. 

A  plea,  in  an  action  on  a  note,  which  al- 
leges that  the  note  was  a  part  of  a  sum  agreed 
on  by  the  parties  and  settled  on  as  the  amount 
due  from  defendant  to  plaintiff,  that  the  amount 
was  paid,  and  that  the  sum  was  paid  in  a  man- 
ner set  forth,  though  bad  for  failing  to  bver 
that  the  payment  was  made  before  the  com- 
mencement of  the  suit,  is  good  as  against  a  de- 
murrer alleging  that  the  plea  is  double,  that  it 
does  not  show  the  fact  from  which  the  indebted- 
ness arose,  and  does  not  show  that  the  order  on 
a_  third  person,  as  set  forth  in  the  plea,  was 
given  in  payment. 

I  Ed.    Note.— For   other  cases,   see   Bills   and 
Notes,  Cent.  Dig.  S  1535 ;   Dec.  Dig.  i  484.*] 

5.  Pleading  (§  34*)— Consteuction. 

A  pleading  must  be  construed  most  strongly 
against  the  pleader. 

(Bd.    Note.— For   other    cases,   see   Pleading, 
Cent.  Dig.  §  66;    Dec.  Dig.  §  34.*] 

6.  .\ccoBD  AND  Satisfaction  (f  8*)- Valid- 
ity. 

A  parol  agreement  on  the  part- of  a  creditor 
to  accept,  followed  by  the  payment  by  the  debtor 
of  a  less  sum  than  the  real  debt,  concerning 
which  there  is  no  dispute,  is  nudum  pactum. 
[Ed.  Note.— For  other  cases,  see  Accord  and 
Satisfaction,  Cent.  Dig.  i  61 ;    Dec.  Dig.  8  8.*] 

7.  AccoBD  and  Satisfaction  (§  25*)— Plead- 
ing—Allkoations. 

A  plea  in  an  action  on  a  note,  which  al- 
leges that  the  note  w^as  a  part  of  an  indebtedness 
due  from  defendant  to  plaintiff,  but  subsequent 
to  the  execution  of  the  note  the  porties  com- 
promised, whereby  it  was  agreed  that  plaintiff 
would  accept  a  less  sum  in  settlement  of  the 
amount  due,  that  thereupon  defendant  paid  to 
plaintiff  such  less  sum,  and  that  plaintiff  ex- 
ecuted a  receipt  acknowledging  payment  in  full, 
etc..  is  demurrable  for  failing  to  allege  a  valid 
consideration  for  accepting  the  less  sum  in  sat- 
isfaction of  the  amount  claimed. 

I  Ed.  Note.— For  other  cases,  see  Accord  and 
Satisfaction,  Cent.  Dig.  §  154;   Dec.  Dig.  S  25.*] 

8.  Appeal  and  Error  (§  1078*)— Assignment 
OF  Error— Waiver. 

An  assignment  of  error,  complaining  of  the 
ruling  on  a  demurrer  to  a  plea,  not  insisted  on 
on  appeal,  will  not  be  considered. 

[Ell.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  S  4-.'.-.8;    Doc.  Dig.  8  1078.*] 


Appeal  from  Clrcwlt  Court,  Coffee  Coun- 
ty;   H.  A.  Pearcc,  Judge. 

Action  on  a  promissory  note  by  T.  J. 
Scott  &  Sous  against  Rawls  &  Rawls.  From 
a  Judgment  for  plaintiffs,  defendants  appeal. 
Reversed  and  remanded. 

The  pleas  to  which  demurrers  were  inter- 
posed and  overruled  by  the  court  are  as 
follows: 

Plea  3:  "Defendants,  as  a  further  defense, 
aver  that  said  note  sued  on  was  a  part  of  the 
total  sum  of  $2,250,  agreed  upon  by  plain- 
tiffs and  defendants,  and  settled  upon  as  the 
amount  to  be  due  and  paid  to  plaintiff  by 
defendants,  and  that  this  amount  was  paid, 
and  was  a  settlement  in  full  of  the  said  note, 
and  all  claims  held  against  the  defendants, 
including  said  note  sued  on;  that  the  sum 
of  $2,250  was  paid  by  one  R.  Tlllis  to  plain- 
tiffs upon  the  written  order  of  defendants, 
and  the  said  plaintiffs  gave  their  receipt  up- 
on such  payment  to  R.  Tillis,  for  defendants, 
for  the  sum  of  $2,250  in  full  settlement  of 
said  note,  with  all  amounts  due  to  them  by 
defendants,  and  thereupon  plaintiffs  promis- 
ed and  agreed  to  surrender  and  send  to  de- 
fendants their  said  note."  The  following  de- 
murrers were  interposed  to  plea  3:  "(1)  Said 
plea  does  not  show  in  what  way,  nor  allege 
the  facts  from  which,  said  Indebtedness 
arose,  nor  allege  how  the  note  sued  upon  was 
a  part  of  said  $2,500,  whereby  it  can  be  seen 
that  the  payment  of  the  $2,250  was  a  pay- 
ment of  said  note.  (2)  Said  plea  is  double, 
in  that  it  alleges  a  settlement  of  said  note 
by  payments,  and  also  alleges  a  payment  by 
a  written  order  by  defendant  upon  R,  Tillis. 
(3)  Said  plea  does  not  show  that  the  order 
upon  R.  Tillis  for  the  said  $2,500  was  given 
for  the  payment  of  the  note  sued  on.  (4)  For 
aught  that  appears  in  said  plea,  the  receipt 
given  to  R.  Tillis  by  the  plaintiffs  was  with- 
out consideration." 

Plea  la:  "That  they  do  not,  and  did  not 
at  the  commencement  of  the  suit,  owe  the 
demand  sued  on,  or  any  portion  thereof." 
The  demurrers  Interposed  to  this  plea  were 
as  follows:  "(1)  The  same  alleges  a  mere 
legal  conclusion.  (2)  The  same  does  not  al- 
lege any  act  shown  that  they  do  not  owe  the 
note  sued  upon." 

Plea  3a:  "That  the  note  sued  on  is  based 
upon  the  following  consideration:  Plaintiffs, 
T.  J.  Scott  &  Sons,  had  performed  certaiu 
work  for  defendants,  and  agreed  to  do  cer- 
tain other  work  for  defendants  in  connection 
with  certain  lands  situated  in  Choctaw  coun- 
ty, Ala.,  for  which  defendants  agreed  to  pay 
plaintiffs  the  sum  of  $2,250.  Subsequent  to 
said  agreement,  on,  to  wit,  the  19th  day  of 
February,  1901,  defendants  executed  to  plain- 
tiffs the  note  sued  on  for  that  portion  of  said 
$2,250  upon  the  request  of  plaintiffs,  and  their 
representation  to  defendants  that  they  need- 
ed some  money  and  wanted  defendants'  note 


•For  otber  cases  aee  same  topic  and  section  NUMBER  In  Dec.  &  Am.  Digs.  1907  to  date,  ft  Reporter  Indez«a 
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for  fiiOO  to  enable  them  to  procure  some  mon- 
ey ;   that  snhsequent  to  the  executiou  of  said 
uote,  on,  to  irlt,  the  20th  day  of  Feliruary, 
1901,  defendants  and  plalntlfts  entered  into 
an  agreement  of  compromise  and  settlement 
with  plaintiffs,  whereby  and  wherein  it  was 
agreed  that  plaintiffs  would  accept  in  full 
and  complete  settlement  and  satisfaction  of 
the    total    amount    of   $2,250    as    aforesaid, 
which  included  the  said  notes  so  given,  the 
sum  of  $1,750;    and  that  thereupon  defend- 
ants paid  to  plaintiffs  the  said  sum  of  $1,750, 
and  plaintiffs  thereupon  executed  and  deliv- 
ered to  defendants  their  receipt  in  writing, 
which  receipt  was  and  is  in  the  following 
words    and    figures,    to    wit:     'Montgomery, 
Ala.,  Feb.  20,  1901.    Received  from  R.  Tillis, 
for  Rawls  &  Rawls,  $2,250  In  full  for  com- 
missions   as    per    agreement    in    Roseberry- 
Spencer  sale  of  Choctaw  county  lands.     T. 
J.  Scott  &  Sous.'    And  defendants  aver  that 
It  was  the  agreement  of  the  parties,  and  said 
receipt  was  given  and  intended  as  full  satis- 
faction of  the  said  sum  of  $2,250,  Including 
said  note,  wherefore  and  whereby,  they  say, 
said  note  was  paid  In  full."    The  demurrers 
interposed  to  this  plea  are  as  follows:    "(1) 
Said  plea  does  not  allege  any  fact  showing  a 
valid  consideration  for  accepting  a  less  sum 
than  $2,250,  or  for  releasing  defendants  from 
the  payment  of  said  note.     (2)  The  facts  al- 
lied in  said  plea  do  not  show  a  payment 
in  law  of  the  note  sued  upon.    (3)  Said  plea 
does  not  show  that  any  part  of  the  $1,750  so 
paid  was  applied  upon  or  intended  by  the 
parties  thereto  as  a   payment  of   the   note 
sued  upon.     (4)  The  receipt  shown  by  said 
plea  does  not  purijort  to  be  an  instrument  ex- 
ecuted   between    plaintiffs    and    defendants, 
and  the  facts  set  out  In  the  plea  do  not  show 
any  consideration  for  plaintiffs'  agreeing  to 
accept  a  less  amount  than  $2,250,  which  said 
plea  confesses  the  defendants  to  have  owed 
tbe  plaintiffs,  and  neither  does  said  plea  aver 
that  the  said  $1,750  were  applied  or  direct- 
ed to  be  applied  by  the  defendants  as  a  pay- 
ment of  the  note  sued  upon.     (5)  The  facts 
alleged  in  the  plea  do  not  show  that  defend- 
ants were  parties  to  said  receipt,  nor  Is  it 
averred  that  R.  TIllIs  acted  as  the  agent  of 
said    defendants    in    receiving   said    receipt. 
(6)  It  appears  from  said  plea  that  the  plain- 
titTs   have  only  paid  $1,750  upon  a  debt  of 
$2,250,  and  it  falls  to  aver   that  any  part 
of  said  sum  was  applied  or  directed  to  be  ap- 
plied upon  the  notes  sued  upon." 

It  is  unnecessary  to  set  out  plea  5.  The 
note  which  Is  the  subject  of  the  suit  is  for 
$500,  and  the  contention  of  the  defendants  Is 
that  the  payment  made  by  'Tillis  was  in  full 
of  all  demands  including  the  note  sued  on. 
It  seems  from  the  evidence  that,  while  the 
receipt  given  to  Tlllls  recited  a  payment  of 
$2,250,  the  facts  were  that  Tillis  only  paid 
$1,750. 

Espy  &  Farmer  and  J.  F.  Sanders,  for  ap- 
pellant. H.  L.  Martin  and  M.  Sollie,  for  ap- 
pellee. 


DOWDELL,  J.  The  complaint  is  on  a 
promissory  note.  The  defendant  filed  eight 
pleas.  Demurrers  were  Interposed  to  pleas 
numbered  3,  5,  la,  and  3a,  which  were  over- 
ruled by  the  court.  These  rulings  are  here 
separately  assigned  as  error. 

Plea  la  is  neither  In  form  nor  substance 
the  general  issue.  It  merely  states  as  a  con- 
clusion of  the  pleader  that  the  defendant 
does  not  owe  the  demand  sue<l  on,  without 
the  statement  of  any  facts.  Under  this  plea. 
If  the  plaintiff  should  be  forced  to  Join  issue 
on  It,  the  defendant  might  offer  evidence  of 
matter  in  support  of  the  same,  as  that  of 
failure  of  consideration,  or  payment,  which 
should  be  specially  pleaded,  and  to  which  the 
plaintiff  would  be  entitled  to  specially  reply. 
The  plea  falls  to  inform  the  plaintiff  of  what 
he  Is  to  meet,  and  Is  therefore  bad,  and  sub- 
ject to  demurrer.  Plea  numbered  1,  to  which 
a  demurrer  was  overruled,  is  subject  to  like 
criticism ;  but  this  ruling  is  not  assigned  as 
error. 

Plea  No.  3  as  a  plea  of  payment  has  Its 
infirmities,  but  is  not  open  to  any  of  the 
grounds  of  demurrer  assigned.  It  fails  to 
aver  that  the  payment  was  made  before  suit 
commenced. 

Plea  3a,  when  construed,  as  the  rule  re- 
quires, most  strongly  against  the  pleader.  Is 
subject  to  the  demurrer  Interposed.  This 
plea  by  its  averments  sets  up  as  a  defense  a 
parol  agreement  on  the  part  of  the  creditor 
to  accept,  and  the  payment  by  the  debtor  of, 
a  less  sum  than  the  real  debt,  concerning 
which  there  was  no  dispute,  and  which  the 
plea  admits.  The  rule  Is  well  settled  in  this 
state  that  such  an  agreement  is  nudum  pac- 
tum. Singleton  v.  Thomas,  73  Ala.  205; 
Hodges  V.  Tenn.  Improvement  Co.,  123  Ala. 
572,  26  South.  490;  Hand  Lumber  Co.  v. 
Hall,  147  Ala.  .501,  41  South.  78.  The  plea 
on  Its  face  confesses  that  the  receipt  set  out 
In  the  plea  does  not  speak  the  truth.  While 
the  receipt  recites  the  payment  of  $2,250,  the 
plea  admits  in  fact  only  $1,750  was  paid. 
There  was  no  dispute  or  controversy  about 
the  indebtedness  of  $2,250.  The  note  sued 
on,  it  is  admitted,  represented  In  part  this 
debt;  that  is,  to  the  extent  of  $500.  The 
note  was  not  surrendered  upon  the  giving 
of  the  receipt,  though  It  Is  averred  in  the 
plea  that  there  was  an  agreement  to  surren- 
der it,  which,  however,  was  a  mere  verbal 
agreement.  Under  these  facts  we  are  unabie 
to  discover  anything  more  than  a  simple  ver- 
bal agreement  to  accept  a  less  sum  than  the 
amount  of  the  debt  in  payment  of  the  same, 
which  was  without  any  consideration  to  sup- 
port it,  and  consequently  nudum  pactum. 

The  assignment  of  error  in  reference  to  the 
ruling  on  the  demurrer  to  plea  No.  5  is  not 
insisted  on,  and  hence  we  do  not  consider 
it. 

There  are  other  assignments  of  error,  but 
what  we  have  said  above  as  to  the  ruliuj^.; 
on  the  pleadings  sufficiently  indicates  the  er- 
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rors  committed,  and  will  prove  a  sufflclent 
guide  on  another  trial. 

For  the  errors  Indicated,  the  Judgment  19 
reversed,  and  the  cauae  Is  remanded. 

Reversed  and  remanded. 

TYSON,  C.  J.,  and  ANDERSON  and  Mc- 
CLELLAN,  JJ.,  concur. 


WESTERN  UNION  TELEGRAPH  CO.  ▼. 
BENSON. 

(Supreme  Court  of  Alabama.     Dec.   17,   1908. 
Rehearing  Denied  Feb.  5,  1909.) 

1.  Telegraphs  and  Telephones  (|  36*)— Op- 

EBATOB  AS  SENDBB'S   AOENT. 

Where  a  telegraph  operator  at  the  seuder'a 
request  writes  the  message  on  one  of  the  com- 
pany's blanks,  he  is  the  sender's  agent  for  writ- 
ing the  telegram,  and  the  sender  is  bound  by  the 
terms  of  the  contract. 

[EM.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Dec.  Dig.  {  36.*] 

2.  TeLEQBAPIIS    and     TKLEPnONES     (S     66*)— 

Delated  Messages— Bubden  of  Pboof. 
In  an  action  against  a  telegraph  company 
for  delay  in  delivering  a  death  message,  the 
burden  was  on  the  sender  to  show  that  the  ad- 
dressee lived  within  the  free  delivery  limits  of 
the  terminal  office,  where  the  sending  operator 
had  no  information  whether  the  addressee  resid- 
ed within  such  limits,  and  the  sender  imparted 
no  information  on  that  point,  and  paid  no  extra 
toll  to  secure  delivery  outside  the  limits. 

[Ed.  Note— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent.  Dig.  !  61;  Dec.  Dig.  § 
66.»] 

3.  Teleorapiis  and  Telephones  (8  74*)— De- 
layed Messages— Action  for  Damages — 
Instructions. 

In  an  action  against  a  telegraph  company 
for  delay  in  delivering  a  death  message,  it  was 
pro|)er  to  refnse  to  instruct  that  the  company's 
duty  to  make  free  delivery  was  conditioned  on 
the  addres.see's  residence  within  the  free  de- 
livery limits,  and  that  until  that  condition  was 
shown  the  company  was  not  in  default  "under 
the  pleadings  and  evidence,"  where  there  was 
an  issue  as  to  whether  the  company  had  exercis- 
ed reasonable  diligence  to  make  delivery  within 
the  limits. 

[FA.  Note. — For  other  cases,  see  Telegraphs 
and  Telephones,  Dec.  Dig.  §  74.*] 

4.  Telegraphs  and  Telephones  ($  74*)— De- 
lated Messages— Actions  fob  Damages — 
instbuctions. 

In  an  action  against  a  telegraph  company 
for  delay  in  delivering  a  message,  an  instruc- 
tion that,  unless  the  addressee  lived  within  the 
free  delivery  limits  of  the  terminal  office,  the 
sender  could  not  recover,  was  proi)erly  refused, 
as  tending  to  mislead  the  jury  to  believe  that,  if 
the  sender  tailed  to  show  the  location  of  the  ad- 
dressee's residence,  he  conid  not  recover,  though 
the  company  did  not  exercise  reasonable  dili- 
gence in  seeking  to  make  delivery  within  the  lim- 
its. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Dea  Dig.  |  74.*] 

5.  Telegbaphs  and  Telephones  (J  C8*)  — 
Death  Messages  —  Delated  Delivebt  — 
Damages— Mental   Anguish. 

Damages  are  recoverable  for  mental  pain 
and   anguish,   following   a   telegraph   company'.^ 


failure  to  deliver  a  message  sent  by  one  to  bis 
brother,  announcing  the  death  of  a  third  brother. 
(Ed.  Note. — For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  U  69,  70;  Dec. 
Dig.  f  ea*] 

6.  Telegraphs  and  Telephones  (|  68*) — 
Death  Messages — Constructive  Notice. 

A  telegram,  announcing  a  death  and  direct- 
ing the  addressee  to  "come  at  once,"  charged 
the  telegraph  company  with  notice  of  the  rela- 
tionship of  the  parties,  and  of  the  consequences 
of  a  possible  failure  to  deliver  according  to  con- 
tract, and  that  mental  pain  and  anguish  would 
probably  result,  where  the  surnames  of  sender, 
addressee,  and  decedent  were  identical. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent.  Dig.  I  70;  Dec.  Dig.  S 
C8.*] 

7.  Telegraphs  and  Telephones  (8  68*) — 
Death  Messages  —  Delated  Delivebt  — 
Damages  Recoverable. 

If  the  sender  of  a  message  announcing  the 
death  of  a  brother  of  addressee  and  sender,  and 
summoning  the  addressee,  suffered  mental  pain 
through  being  deprived  of  the  presence  of  the 
addressee  before  and  during  the  burial  as  a 
proximate  consequence  of. the  company's  failure 
to  deliver  promptly,  such  pain  is  an  element  of 
damages  recoveroble  by  the  sender ;  but  the 
mental  anguish  naturally  arising  from  the  death 
should  not  be  confounded  with  that  resulting 
from  the  company's  negligence. 

[Ed.  Note. — For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  §§  69,  70 ;  Dec.  Dig. 
§  68.*] 

8.  Telegraphs  and  Telephones  (S  66*) — 
Delated  Messages  —  Mental  Anguish  — 
Evidence. 

To  authorize  recovery  for  mental  anguish 
caused  by  a  telegraph  company's  negligent  delay 
in  delivering  a  death  message,  it  is  not  necessary 
that  there  be  positive  or  direct  evidence  of  men- 
tal pain,  such  as  expressions  or  exclamations  by 
plaintiff  indicative  of  such  suffering;  it  being 
proper  for  the  jury  to  apply  their  own  knowl- 
edge of  human  nature  and  experience  to  the  at- 
tendant facts  and  circumstances. 

[I'M.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Dec  Dig.  {  66.*] 

9.  Telegraphs  and  Telephones  (§  73*) — 
Death  Messages  —  Delayed  Delivebt  — 
Mental  Anguish— Jubt  Question. 

Even  where  there  is  evidence  of  mental  suf- 
fering caused  by  negligent  delay  in  delivering  a 
death  message,  the  question  whether  it  existed 
as  a  basis  for  damages  should  be  left  to  the 
jury. 

[E<1.  Note. — For  other  cases,  see  Telegraphs 
and  Telephones,  Dec.  Dig.  §  73.*] 

10.  Trial  (f  240*)— Aboumentatite  Instbuo- 

TIONS. 

In  an  action  against  a  telegraph  company 
for  delay  in  delivering  a  death  message,  an  in- 
struction thot  the  jury  should  consider  the  fact 
that  plaintiff  was  one  of  six  living  brothers,  and 
that  five  of  them  and  all  four  of  the  sisters  wero 
at  the  burial,  in  determining  whether  plaintiff 
suffered  great  mental  pain  as  a  result  of  the  ab- 
sence of  the  sixth  brother,  was  properly  refused 
as  argumentative. 

[Ed.  Note.— For  other  cases,  see  Trial,  Dec 
Dig.  §  240.*] 

11.  Trial  (§  240*)— Abgdmentativb  Instbuc- 

TIONS. 

An  instruction  that,  in  allowing  a  recovery 
for  mental  suffering,  the  law  does  not  authorize 
the  jury  to  guess  at  the  amount,  but  requires 
them  to  consider  very  carefully  the  evidence, 
and  decide  first  whether  plaintiff  suffered  any 
real  mental   anguish,  and   if  the   suffering   was 
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trifline,  and  such  as  men  of  ordinary  manhood 
and  self-reliance  would  overloolc  and  ignore,  sub- 
stantial damages  could  not  be  allowed,  was 
properly  refused  as  being  argumentative. 

[Ed.  Note.— For  other  cases,  see  Trial,  Dec. 
Dig.  t  240.»J 

12.  Xeleobaphs  and  Telephones  (§  74*)— 
Delayed  Message  —  Action  —  Confusing 
instbuctions. 

An  instruction,  in  an  action  against  a  tele- 
graph company  for  delay  in  delivery  of  a  death 
message,  that  the  allowance  of  damages  for  men- 
tal pain  or  anguish  should  be  considered  by  the 
jury  only  after  mature  and  careful  deliberation, 
and  that  none  conid  be  awarded  unless  all  the 
jurors  agreed  that  plaintiff  actually  suffered 
mental  pain  because  the  addressee  was  not  at 
the  funeral,  and  that  the  projier  amount  to  be 
allowed  the  sender  for  sudi  mental  pain  must 
be  agreed  upon  by  all  the  jurors,  and  that,  if 
they  were  unable  to  agree  on  the  amount  to  be 
allowed,  they  could  award  only  nominal  dam- 
ages, was  properly  refused,  as  being  involved 
and  confusing. 

[Ed.   Note.— For  other  cases,   see  Telegraphs 
and  Telephones,  Dec.  Dig.  {  74.*] 

13.  Tbial  (§  240*)— Abgumentativb  Ikbtbuo- 

TIONB. 

In  an  action  against  a  telegraph  company 
for  delajr  in  delivering  a  death  message,  instruc- 
tions that,  in  determining  whether  damages 
should  be  awarded  for  mental  suffering,  the  jury 
mnst  consider  all  the  circumstances,  and  recall 
what  other  aid  and  assistance  plaintiff  had  at 
the  funeral ;  that  if,  as  reasonable  men,  the  jury 
concluded  that  plaintiff  did  not  suffer  any  men- 
tal pain,  they  would  violate  their  oath  by  award- 
ing damages  greater  than  the  sum  paid  aa  toll ; 
thjat,  before  damages  could  be  awarded  for  men- 
tal pain  caused  by  the  addressee's  absence,  the 
jury  must  carefully  and  with  due  regard  for 
their  solemn  oath  consider  what  aid,  comfort, 
and  assistance  addressee  would  have  rendered 
lender  individually  on  the  day  of  the  funeral ; 
that  the  jury  could  consider  that  there  were 
four  sisters  and  five  brothers  at  the  funeral  in 
determining  what  aid,  etc.,  addressee  could  have 
rendered  to  sender;  that  the  jury  must  conclu- 
sively presume  that  the  sender  was  a  man  of 
ordinary  self-reliance  and  force  of  mind,  and  no 
more  emotional  than  any  grown  man  of  ordinary 
strength,  firmness,  and  manhood ;  and  that  such 
facts  should  be  solemnly  and  conscientiously 
considered — were  properly  refused  as  being  ar- 
gumentative. 

[Ed.  Note.— For  other  cases,  see  Trial,  Dec. 
Dig.  i  240.*] 

14.  Tbial  (S  191*) — Instbdctionb  —  Assump- 
tion OF  FACrrs. 

An  instruction,  in  an  action  against  a  tele- 
graph company  for  delay  in  delivering  a  death 
message,  that  the  burden  was  on  the  sender  to 
show  when  and  where  the  message  might  reason- 
ably have  been  delivered,  "and  your  minds  are 
left  confused  and  uncertain  as  to  whether  ordi- 
nary and  reasonable  diligence  would  have  suc- 
ceeded in  finding  him,  then  your  verdict  must  be 
for  defendant,"  was  properly  refused,  as  assum- 
ing that  the  Jurors'  minds  were  confused  and 
uncertain. 

[Ed.   Note.— For  other  cases,  see  Trial,  Dec. 
Dig.  {  191.*] 

15.  TELEGRAPna    AMD    TELEPHONES    (§    74k*)— 

Delayed  Message  —  Action  —  Confusing 

iNBTRUCnONS. 

An  instruction,  in  an  action  against  a  tel- 
egraph company  for  delay  in  delivering  a  mes- 
sage, that  the  burden  was  not  on  the  company, 
but  on  plaintiff  "before  you  how"  addressee 
might  have  been  found  within  the  free  delivery 
limits  of  the  terminal  office  by  one  not  knowing 


him  by  name,  and  that  if  the  jurors'  minds  were 
confused  and  uncertain  as  to  the  addressee's 
movements  on  the  day  the  message  was  received, 
and  as  to  the  probability  of  being  able  to  find 
him  within  the  free  delivery  limits,  the  verdict 
must  be  for  defendant,  was  properly  refused,  as 
being  confusing  and  uncertain. 

[Ed.  Note. — For  other  cases,  see  Telegraphs 
and  Telephones,  Dec  Dig.  {  74.*] 

16.  Tbial  (8  191*)  —  Instbuctions— Assump- 
tion OF  Facts. 

In  an  action  against  a  telegraph  company 
for  delaying  delivery  of  a  message,  an  instruc- 
tion that  it,  within  a  reasonable  time  after  the 
addressee  came  within  the  free  delivery  limits, 
etc.,  was  properly  refused  as  assuming  that  ad- 
dressee lived  outside  the  limits. 

[Ed.  Note.— For  other  cases,  see  Trial,  Dec. 
Dig.  &  101.*] 

17.  Tbial  (§  244*)  —  Instbuctions  —  Undue 
Pbominence  TO  Evidence. 

In  an  action  against  a  telegraph  company 
for  delaying  delivery  of  a  message,  an  instruc- 
tion that,  if  the  jury  believed  the  testimony  of 
a  particular  witness,  they  must  find  that  reason- 
able diligence  was  used  to  deliver  the  telegram 
after  the  addressee  came  within  the  free  deliv- 
ery limits  of  the  terminal  office,  was  properly 
refused  for  giving  undue  prominence  to  part  of 
the  evidence  and  ignoring  other  parts. 

[Ed.  Note.— For  other  cases,  see  Trial,  Dec. 
Dig.  i  244.*]      . 

18.  Trial  (5  191*)— Instbuctions— Pbovince 
OF  JUBY— Invasion. 

The  instruction  is  also  objectionable  as  in- 
vading the  province  of  the  jury. 

[Ed.  Note. — For  other  cases,  see  Trial,  Dec. 
Dig.  i  191.*] 

19.  Telegraphs  and  Telephones  (S  37*)— 
Delivery  Limits. 

Where  the  free  delivery  limits  of  a  tele- 
graph office  extended  to  a  radius  of  half  a  mile, 
if  the  addressee's  residence  was  within  that  ra- 
dius, he  was  entitled  to  free  delivery,  though  the 
usual  route  in  going  from  the  office  to  his  resi- 
dence was  more  than  half  a  mile. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Dec.  Dig.  (  37.*] 

20^.  Appeal  and  Ebbob  (S  758*)  —  Bbiefb  — 

Sufficiency. 

Statements  in  a  brief  that  a  specified  in- 
struction refused  was  correct  on  the  (Sect  of  the 
evidence  and  could  not  be  disputed,  that  specified 
instructions  assert  correct  propositions  of  law 
and  should  have  been  given,  that  a  specified  in- 
struction refused  was  a  correct  statement  of 
the  measure  of  proof  required,  and  that  other 
specified  instructions  were  supported  by  the  evi- 
dence and  should  hare  been  given,  present  noth- 
ing for  review  by  the  Supreme  Court. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  f  75a*] 

21.  Trial  (§  251*)  —  Instbuctions  Unsup- 
ported BY  Pleadings— Refusal  Pbopeb. 

Instructions  were  properly  refused,  where 
they  depended  upon  pleas  to  which  demnriera 
had  been  sustained. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent. 
Dig.  |{  587,  588;   Dec.  Dig.  {  251.*] 

22.  Telegraphs  and  Telephones  ({  69*)— 
M  ESS  AGES— Delated  Messages  —  Punitive 
Damages. 

Exemplary  or  punitive  damages  are  not  re- 
coverable from  a  telegraph  company  for  breach 
of  contract  to  promptly  deliver  messages. 

[Ekl.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent.  Dig.  f  71 ;  Dec.  Dig.  | 
69.*] 
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23.  Telegbapiis  and  Telephones  (J  74*)— 
Messages— Delay  in  Deliveby— Instbuc- 
TioNS— Damages. 

An  instruction  that,  if  defendant  telegraph 
company's  conduct  in  failing  to  deliver  a  mes- 
sage was  such  as  to  be  wholly  in  disregard  of 
the  sender's  riglit,  the  jury  could  consider  that 
in  assessing  damages,  was  erroneous,  as  author- 
izing recovery  of  exemplary  or  punitive  damages. 
[Ed.  Note. — For  other  cases,  see  Telegraphs 
and  Telephones,  Dec.  Dig.  §  74.*] 

24.  Telegbapiis  and  Telephones  (S  66*)— 
Death  Messages— Delayed  Deliveby- Ac- 
tion FOB  Damages — Evidence. 

In  an  action  against  a  telegraph  company 
for  delay  in  delivering  a  death  message,  it  was 
proper  to  allow  the  addressee  to  testify  that  he 
would  have  gone  to  the  burial  if  he  had  received 
a  telegram  earlier,  and  that  he  could  have  con- 
nected with  the  trains,  where  the  complaint 
charged  that  the  addressee  would  have  attended 
the  burial  if  a  telegram  had  been  delivered 
promptly. 

(Ed,  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Dec.  Dig.  J  66.*] 

25.  Evidence  (8  122*)— Res  Gest^. 

In  an  action  against  a  telegraph  company 
for  delaying  delivery  of  a  death  message,  it  was 
proper,  as  a  part  of  the  res  gestie  of  the  deliv- 
ery, to  show  what  the  telegraph  company's 
agent  read  to  the  addressee  as  the  telegram, 
where  the  addressee  was  blind,. and  it  was  read 
to  him  before  being  handed  to  him. 

[EM.  Note.— For  other  cases,  see  Evidence, 
Dec.  Dig.  §  122.*] 

26.  Telegraphs  and  Telepuones  (§  66*)— 
Delayed  Messages— Evidence. 

In  an  action  against  a  telegraph  company 
for  delay  in  delivery  of  a  death  message,  plain- 
tiff could  show  that  witness  asked  the  com- 
pany's agent  who  was  looking  for  the  addressee 
whether  the  message  was  important,  that  he  re- 
plied that  he  did  not  know  whether  it  was,  that 
witness  told  the  agent  that  he  would  deliver  it, 
that  the  agent  took  the  message  away,  and  that 
witness  told  the  agent  where  he  could  find  the 
addressee. 

[Ed.  Note.— For  other  cases,  sec  Telegraphs 
and  Telephones,  Dec.  Dig.  $  66.*] 

27.  Trial   (S   241*) —  Arguments -Reading 

FBOU   RePOBTS. 

In  presenting  the  law  of  the  case  to  the 
court,  counsel  may  read  the  report  of  the  facts 
from  another  case,  in  connection  with  the  opin- 
ion. 

[E^d.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §§  502,  5(53 ;    Dec.  Dig.  i  241.*] 

Appeal  from  Law  and  Equity  Court,  Wal- 
ker County;  T.  L.  Sowell,  Judge. 

Action  by  J.  R.  Benson  against  the  West- 
em  Union  Telegraph  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Re- 
versed and  remanded. 

The  pleadings  and  the  facts  are  sufficiently 
stated  in  the  opinion  of  the  court. 

The  following  charges  were  requested  by, 
and  refused  to,  defendant: 

"(3)  I  charge  you  that  you  cannot  find  a 
•verdict  for  plaintiff  if  you  believe  plaintiff's 
evidence,  and  if  you  believe  further  that  BUI 
Benson  did  not  live  within  the  free  delivery 
limits  of  defendant's  Carbon  Hill  office." 

"(15)  I  charge  you  that  the  burden  rests 
upon  plaintiff  to  prove  to  your  reasonable 
satisfaction  tbat  Bill  Benson  did  not  live 
over  one-hnlf  of  a  mile  from  the  telegraph 


office,  and  that  unless  yon  believe  from  the 
evidence  that  he  lived  withhi  tbot  distance 
you  must  find  a  verdict  for  the  defendant. 

"(10)  I  charge  you  tha«  piaintifTs  only  evi- 
dence with  reference  to  the  distance  from 
Bill  Benson's  office  near  Carbon  Bill  to  tte 
telegraph  office  In  Carbon  Hill  Is  substantial- 
ly set  forth  in  the  statement  of  BUI  Benson 
to  the  effect  tbat  he  lived  somewhere  be- 
tween a  quarter  and  a  half  mile,  aear  a  batf 
a  mile,  from  the  depot.,  and  thai  with  this 
yon  are  to  weigh  the  testimony  ot  all  of  tbe 
other  witnesses  on  that  point,  aad  from  aB 
the  testimony  determine  the  question  of  dl»- 
tance;  and  I  charge  yon  that  unless  you  are 
reasonably  satisfied  that  Bill  Benson  lived 
within  the  half-mile  limit,  then  plaintiff  has 
failed  to  meet  the  burden  resting  upon  hint" 

"(19)  I  charge  you  that  the  burden  of  proof 
as  to  whether  Bill  Benson  lived  within  the 
free  delivery  limit  rests  upon  plaintiff." 

"(23)  I  charge  yoa  that  free  delivery  ts  a 
conditional  obligation  on  part  «f  the  defend- 
ant, contingent  upon  Bill  Benson's  resi- 
dence being  within  the  area  of  free  delivery, 
and  until  that  condition  is  shown  the  tele- 
graph company  is  not  in  default  under  tlie 
pleadings  and  evidence  in  this  cause." 

"(28)  I  charge  yon  that  you  cannot  assume 
tbat  plaintiff  suffered  mental  pain  on  ac- 
count of  his  brother's  absence  merely  tte- 
cause  his  brother  was  not  present  at  the 
funeral." 

"(30)  I  charge  you  that  the  fact  that  plain- 
tiff was  one  of  six  living  brothers,  and  tbat 
five  of  the  brothers  and  all  four  of  the  sis- 
ters were  present  at  the  burial,  may  be  con- 
sidered by  you  in  determining  whether  or 
not  this  plaintiff  suffered  great  mental  pain 
at  the  absence  of  the  six  brothers." 

"(32)  I  charge  yon,  gentlemen  of  the  Jury, 
that  in  allowing  a  recovery  in  certain  in- 
stances for  mental  suffering  the  law  does  not 
authorize  you  to  guess  at  the  amount,  but 
does  require  you  to  consider  very  carefully 
the  evidence,  and  decide  first  of  all  whether 
or  not  plaintiff  suffered  any  real  mental  an- 
guish, and  If  this  suffering  was  trifling,  and 
such  as  men  of  ordinary  manhood  and  self- 
reliance  would  overlook  or  ignore,  then  you 
would  be  prohibited  from  awarding  any  sub- 
stantial damages  for  the  alleged  mental  suf- 
fering. 

"(33)  I  charge  you  that  the  allowance  of 
damages  for  mental  pain  or  anguish  is  not 
to  be  considered  by  you,  except  after  mature 
and  careful  deliberation,  and  you  cannot 
award  any  such  damages  unless  all  of  you 
shall  agree  that  plaintiff  actually  suffered 
from  mental  pain  because  Bill  Benson  was 
not  at  the  scene  of  the  funeral  as  alleged, 
and  the  proper  amount  to  be  allowed  plriin- 
tiff  for  such  mental  pain  must  be  agreed 
upon  by  all  of  you,  and  if  you  are  tmable  to 
agree  on  the  question  as  to  what  amount 
should  be  allowed  plaintiff,  if  anything  at 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  A  Am.  Digs.  1907  to  date,  A  Reporter  lodezes 


Digitized  by 


LnOOQie 


Ala.) 


WESTERN  UNION  TELEGRAPH  CO.  v.  BENSON, 


715 


all,  you  cannot  award  anftbing  but  nominal 
damages. 

"(34)  I  charge  you  that  In  deliberating  up- 
on the  question  as  to  whether  you  will  award 
any  damages  at  all  to  plaintiff  for  mental 
suffering  you  must  consider  all  the  circum- 
stances and  recall  what  other  aid  and  assist- 
ance plaintiff  had  at  the  funeral,  and  if,  as 
reasonable  men,  you  conclude  that  plaintiff 
did  not  suffer  any  ment.al  pain  himself,  you 
would  be  violating  your  oath  if  you  award- 
ed him  any  damages  greater  than  25  cents, 
the  sum  he  paid  for  the  message." 

"(37)  There  is  no  presumption  whatever 
that  plaintiff  suffered  mental  pain  simply  be- 
cause hia  brother  was  not  present  at  George 
Benson's  funeral. 

"(38)  I  charge  you  that  there  Is  no  evi- 
dence In  this  case  that  plaintiff  suffere<l  any 
mental  pain  on  account  of  the  absence  of  his 
brother  BUI  Benson  from  the  funeral. 

"(39)  I  charge  you  that,  before  you  can 
award  any  damages  whatever  to  plaintiff  for 
mental  pain  caused  by  bis  brother's  absence, 
you  must  carefully  and  with  due  regard  for 
your  solemn  oaths  consider  what  aid,  com- 
fort, and  assistance  Bill  Benson  would  have 
rendered  J.  R.  Benson  individually  on  the 
day  of  George  Benson's  funeral. 

"(40)  I  charge  you  that  you  are  authorized 
to  consider  the  fact  that  there  were  present 
four  sisters  and  five  brothers  at  the  funeral 
of  George  Benson  In  determining  what  aid, 
comfort,  society,  and  assistance  Bill  Benson 
could  have  rendered  J.  R.  Benson,  bad  Bill 
Benson  been  present." 

"(42)  In  determining  whether  or  not  plain- 
tiff suffered  mental  pain  on  account  of  the 
absence  of  Bill  Benson,  you  must  conclu- 
sively presume  that  plaintiff  is  a  man  of 
ordinary  self-reliance  and  force  of  mind,  and 
are  not  authorized  to  presume  that  he  is 
any  more  emotional  than  any  grown  man 
of  ordinary  strength  and  flrmness  and  man- 
hood; and  you  must  solemnly  and  con- 
scientiously consider  these  facts  before  you 
can  arrive  at  a  Just  verdict." 

"(48)  I  charge  you  that  the  burden  rests 
upon  plaintiff  to  show  when  and  where  the 
message  in  question  might  reasonably  have 
been  delivered  to  Bill  Benson  within  the 
free  delivery  limit  of  Carbon  Hill,  and  your 
minds  are  left  confused  and  uncertain  as  to 
whether  ordinary  and  reasonable  diligence 
would  have  succeeded  in  finding  him  then 
your  verdict  must  be  for  the  defendant. 

"(49)  I  charge  you  that  the  burden  is  not 
upon  the  defendant,  but  upon  plaintiff  before 
yon  bow  Bill  Benson  might  have  been  found 
within  the  free  delivery  limits  of  Carbon 
HUl,  by  a  person  not  knowing  him  by  name, 
aud  if  your  minds  are  confused  and  uncer- 
tain as  to  the  movements  of  Bill  Benson  on 
July  3d,  and  as  to  the  probability  of  being 
able  to  find  him  in  the  free  delivery  limits  of 
Carbon  Hill,  your  verdict  must  be  for  the 
defendant" 


"(51)  I  charge  you  that  if  you  are  reason- 
ably satisfied  from  the  evidence  that  the  de- 
fendant's messenger,  S.  D.  Patterson,  within 
a  reasonable  time  after  Bill  Benson  came 
within  the  free  delivery  limits  of  Carbon 
Hill,  Ala.,  on  the  mornin?  of  July  3,  1907, 
went  to  the  store  of  G.  L.  Wakefield  with 
the  message  for  the  purpose  of  making  de- 
livery, and  that  the  said  Bill  Benson  was 
absent,  then  your  verdict  must  be  for  the 
defendant. 

"(52)  I  charge  you  that,  if  you  believe 
the  testimony  of  S.  D.  Patterson,  then  you 
must  find  that  reasonable  diligence  was  used 
by  the  defendant  to  deliver  the  telegram 
after  Bill  Benson  came  within  the  free  de- 
livery limit  of  the  terminal  oflSce,  and  your 
vei-dlct  must  be  for  the  defendant,  provided 
that  you  further  find  that  the  residence  of 
said  Bill  Benson  was  more  than  one-half 
mile  from  defendant's  oflSce  In  the  town  of 
Carbon  Hill. 

"(53)  I  charge  you  that,  in  ascertaining  the 
distance  from  defendant's  office  in  Carbon 
Hill  and  the  residence  of  Bill  Benson,  the 
route  traveled  from  said  office  to  said  resi- 
dence is  to  be  considered,  and  not  a  direct 
Hue  between  said  points. 

"(54)  I  charge  you  that,  in  determining  the 
distance  between  defendant's  office  In  Car- 
bon Hill  and  the  residence  of  Bill  Benson, 
you  are  to  consider  the  most  available  route 
that  could  have  been  traveled  between  said 
points,  and  not  a  direct  line." 

"(58)  I  charge  you  that  under  the  evidence 
in  this  case  there  was  no  train  leaving  Car- 
bon Hill  after  the  message  was  delivered  to 
defendant  at  Nauvoo,  and  that  the  said  Bill 
Benson  came  within  the  free  delivery  limits 
of  defendant's  office  at  Carbon  Hill,  by  whith 
said  Benson  could  have  come  to  Jasper,  or 
any  other  point,  and  take  a  train  that  would 
have  reached  Nauvoo  in  time  for  him  to 
have  gone  to  George  Benson's  bouse  before 
the  funeral  party  left. 

"(59)  I  charge  you  that,  if  the  evidence  is 
evenly  balanced  as  to  whether  defendant 
was  or  was  not  negligent  in  the  delivery  of 
the  message,  then  your  verdict  must  be  for 
the  defendant." 

"(C8)  I  charge  you  that  the  damage  ordi- 
narily resulting  from  the  breach  of  contract 
to  deliver  messages  of  the  kind  in  question 
do  not  include  mental  pain  of  the  sender  at 
being  deprived  of  the  addressee's  consola- 
tion, and  In  order  to  entitle  the  sender  to 
recover  such  peculiar  damages  it  must  be 
first  shown  that  at  the  time  of  the  receipt 
of  the  message  for  transmission  the  defend- 
ant had  notice  of  the  fact  that  mental  pain 
to  the  sender  would  be  the  natural  or  prob- 
able result  of  Its  failure  to  deliver;  and  I 
charge  you  that  the  terms  of  the  message 
In  this  case  are  not  sufficient  predicate  to 
serve  as  the  basis  for  the  recovery  of  dam- 
ages for  mental  pain  caused  the  sender  by 
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being  deprived  of  the  addressee's  consola- 
tion and  solace. 

"(00)  I  charge  you  that.  If  the  evidence 
should  disclose  that  the  defendant  did  not 
use  reasonable  diligence  in  and  about  the 
transmission  of  the  message  In  question, 
then  BUI  Benson,  upon  showing  the  neces- 
sary facts,  might  sue  and  recover  damages 
for  any  mental  pain  he  may  have  sustained 
by  reason  of  his  enforced  absence  from  his 
brother's  burial;  but  the  message  in  this 
ease  did  not  disclose  the  fact  that  Its  pur- 
pose was  for  the  purpose  of  obtaining  for 
the  sender  the  consolation  and  solace  of  Bill 
Hensou,  and  I  therefore  charge  you  that  no 
damages  can  be  awarded  to  plaintiff  which 
may  have  been  caused  him  by  his  brother 
Bill's  absence  from  the  funeral. 

"(70)  I  charge  you  that  before  plaintiff  is 
entitled  to  recover  damages  for  mental  pain 
caused  by  the  absence  of  his  brother  Bill,  as 
alleged  In  the  complaint,  the  evidence  must 
first  reasonably  satisfy  your  minds  that  de- 
fendant had  notice  of  the  fact  that  under  the 
circumstances  J.  R.  Benson  would  suffer 
such  meutal  pain  if  his  brother  Bill  did  not 
attend  the  funeral,  and  the  mere  sending  of 
the  message  in  question  was  not  sufficient  to 
give  notice  to  the  defendant  of  that  fact 

"(A)  1  charge  you  that  if  you  are  reason- 
ably satisfied  from  the  evidence  that  the 
residence  of  Bill  Benson  on  July  3,  11)00,  was 
more  than  one-half  mile  from  the  office  of 
defendant  in  Carbon  Hill,  then  defendant 
has  proved  Its  ninth  plea,  and  your  verdict 
must  be  for  defendant." 

(B)  Some  as  charge  9,  with  reference  to 
the  tenth  plea. 

"(24)  I  charge  you  that  there  Is  no  evi- 
dence in  this  case  to  support  the  averment 
In  the  complaint  that  plaintiff  was  caused  to 
suffer  tireat  mental  pain  by  reason  of  de- 
fendant's alleged  breach  of  contract. 

"(25)  I  charge  you  that  the  mental  pain 
alleged  by  plaintiff  to  have  been  suffered  by 
him  is  entirely  too  remote  to  be  made  a 
basis  for  damages  In  this  case. 

"(2(>)  1  charge  you  that  you  cannot  award 
any  damages  to  plaintiff  for  alleged  mental 
pain. 

"(27)  I  charge  you  that  mental  pain  must 
l»e  proven  by  evidence.  Just  as  any  other 
fact  in  the  case,  before  you  can  award  dam- 
ages therefor." 

The  following  charges  were  given  at  the 
re(|uest  of  plaintiff: 

"(1)  I  charge  you,  gentlemen  of  the  jury, 
tliat  although  you  believe  that  Bill  Benson 
did  not  live  within  the  free  delivery  limit 
in  the  town  of  Carbon  Hill,  Ala.,  yet.  If  you 
further  bellevo  from  the  evidence  that  de- 
fendant, by  the  exercise  of  due  diligence, 
could  have  delivered  the  telegram  to  him 
within  the  free  delivery  limit  in  time  for 
him  to  have  been  present  at  his  brother's 
burial,  then  I  charge  you  plaintiff  would  be 
entitled  to  recover." 


"(4)  If  you  find  from  the  evidence  that 
Bill  Benson  had  a  place  of  business  within 
the  free  delivery  limits  In  the  town  of  Ca^ 
bon  Hill,  Ala.,  then  I  charge  you  that  It 
would  be  defendant's  duty  to  use  due  dili- 
gence In  attempting  to  deliver  said  message 
to  blm  at  such  place  of  business,  and  if  yoa 
further  believe  that  the  failure  to  do  so  de- 
prived BUI  Benson  from  being  at  his  broth- 
er's .  funeral,  then  I  charge  yon  plaiotill 
would  be  entitled  to  recover. 

"(5)  If  you  believe  from  the  evidence  that 
BUI  Benson  was  in  the  town  of  Carbon  Hill 
within  the  free  delivery  limits  from  8  a.  m. 
to  11:30  a.  m.  on  the  day  of  July  3d.  and  by 
the  exercise  of  due  diligence  defendant  could 
have  delivered  the  telegram  to  him  In  time 
for  him  to  have  attended  his  brother's  fun- 
eral, and  failed  to  exercise  due  diligence, 
then  I  charge  you  plaintiff  would  have  been 
entitled  to  recover." 

"(10)  I  charge  you,  gentlemen,  that  if  yon 
believe  from  the  evidence  that  the  defend- 
ant's conduct  in  falling  to  deliver  the  mes- 
sage was  such  as  to  be  wholly  in  disregard 
of  the  philntltTs  right,  then  I  charge  you 
that  you  would  have  a  right  to  consider  this 
on  assessment  of  damages,  if  you  find  from 
the  evidence  the  plaintiff  is  entitled  to  re- 
cover." 

The  Insistence  in  counsel's  brief  with  re- 
spect to  charges  58,  58,  60,  71,  73,  and  75, 
referred  to  In  the  opinion,  is  as  follows: 

"Charge  58  Is  a  correct  charge  upon  the 
effect  of  the  evidence  and  cannot  be  disput- 
ed. Charges  59  and  60  assert  correct  propo- 
sitions of  law  and  should  have  been  given. 
Charge  75  Is  a  correct  statement  of  the 
measure  of  proof  required.  Charges  71  and 
73  were  supported  by  the  evidence  and 
should  have  been  given.  Plaintiff's  counsel 
asked  the  witness  Wakefield  If  he  did  not 
ask  the  defendant's  agent,  Patterson,  if  It 
was  an  Important  message,  and  if  he  did  not 
reply  that  he  did  not  know  whether  It  was 
or  not,  and  If  he  did  not  tell  the  agent  he 
would  deliver  it,  and  that  the  agent  took  the 
message  and  went  off  with  It,  and  If  he  did 
not  tell  the  agent  where  he  could  find  Ben- 
son. The  bill  of  exception  shows  that  his 
evidence  was  in  rebuttal,  and  that  the  same 
questions  had  been  asked  the  witness  Pat- 
terson, defendant's  agent,  and  that  he  bad 
denied  that  such  was  the  case." 

Campbell  &  Johnson,  for  appellant  W.  T. 
McElroy,  J.  D.  Acuff,  and  M.  B.  McCoUum. 
for  appellee. 

DK.XSON,  J.  This  Is  an  action  by  tlie 
sender  of  a  telegraphic  message  agahist  the 
defendant,  Western  Union  Telegraph  Com- 
I)any,  to  recover  damages  for  an  alleged 
Itreach  of  the  contract  on  Its  part  In  not 
I)romptly  delivering  the  message.  George 
Benson,  a  man  of  family,  who  was  residing 
nlKiut  four  miles  from  Nnuvoo,  In  Walker 
lounty,  Ala.,  was  assassinated  on  the  mom- 
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ing  of  July  2,  1906,  while  walking  a  foot 
log  over  the  creek  about  a  mile  distant  from 
bis  home  The  plaintiff,  his  brother,  was  soon 
Informed  of  the  killing,  and  went  Immediate- 
ly from  his  work,  about  2V6  miles  distant, 
to  where  the  remains  of  the  deceased  were 
lying  on  the  bank  of  the  creek.  He  then 
went  to  his  deceased  brother's  home,  and 
from  there  to  Nauvoo,  to  notify  a  Justice  of 
the  peace  for  the  purpose  of  having  an  tn- 
<)aest  held.  It  was  late  in  the  afternoon 
when  the  Justice  left  Nauvoo  and  went  to 
where  the  remains  were.  Plaintiff,  while  at 
Nauvoo  that  day,  between  5  and  7  o'clock 
p.  m.,  went  to  the  defendant's  telegraph  of- 
fice and  had  the  defendant's  operator  to  write 
out  for  him,  on  one  of  the  company's  blanks, 
a  telegram  addressed  to  Bill  Benson,  at  Car- 
bon HIU,  in  Walker  county,  Ala.,  about  8 
miles  distant  from  Nauvoo.  PlaintlR'  paid 
the  toll  on  the  message  and  directed  the  op- 
erator to  send  it  The  message  is  in  this 
language:  '*Nauvoo,  Ala.,  7/2/1906.  Bill 
Benson,  Carbon  Hill,  Ala.  George  Benson 
shot  and  killed.  Come  at  once.  [Signed]  J. 
R.  Benson." 

The  complaint,  among  other  things,  arers 
that  the  message  was  not  delivered  until 
about  3  o'clock  p.  m.  July  3,  1906;  that  if 
it  had  been  delivered  promptly,  in  accord- 
ance with  defendant's  agreement.  Bill  Ben- 
son would  have  received  same  In  time  to  at- 
tend the  funeral  of  George  Benson,  and  in 
time  to  aid  and  advise  in  "planning  and  ex- 
ecuting said  funeral,"  and  would  have  aided 
and  advised  in  planning  said  funeral.  The 
complaint  then  concludes  with  the  follow- 
ing averments:  "Plaintiff  avers,  further,  that 
he  was  damaged  on  account  of  defendant's 
said  breach  of  said  contract,  in  that  he  lost 
the  consideration  paid  for  the  sending  and 
delivery  of  said  message,  and  was  deprived 
of  the  aid,  comfort,  society,  and  assistance 
of  Bill  Benson  while  his  brother  George  wa» 
a  cori>8e.  before  burial,  and  In  the  burying 
of  said  brother  George,  and  was  caused  there- 
by to  suffer  great  mental  pain,  wherefore  he 
sues." 

The  telegram  was  not  received  by  Bill 
Benson  until  about  3  o'clock  p.  m.  July  3, 
1906.  That  was  a  time  when  and  after  which 
there  was  no  train,  due  to  leave  Carbon  HIU 
for  Nauvoo,  that  would  convey  him  to  Nau- 
voo in  time  to  attend  the  funeral  and  burial. 
The  tendency  of  the  evidence  was  to  show 
that  If  be  .had  received  the  message  by  1:30 
p.  m.  he  could  and  would  have  made  con- 
nection by  train  and  gone  to  the  burial.  He 
could  not  obtain  a  private  conveyance,  so  be 
and  his  wife  set  out  on  foot  to  attend  the 
funeral,  and  late  in  the  afternoon  met  the 
family  returning  from  the  place  of  burial. 
Bill  Benson  then  went  to  the  home  of  the 
plaintiff  and  remained  with  him  two  or  three 
days.  At  the  house  of  the  deceased,  and  at- 
tending the  funeral  and  burial  along  with 
the  plaintiff,  there  were  five  sisters  and  four 
brothers.     BUI  Benson,  who  is  blind  and  a 


minister  of  the  gospel.  Is  the  eldest  of  this 
family. 

The  record  shows  that  the  Issues  were 
Joined  on  the  plea  of  the  general  issue  and 
special  pleas  4  and  5 ;  demurrers  having  been 
sustained  to  pleas  6,  7,  8,  9,  and  10.  Spe- 
cial pleas  4  and  5  both  set  up,  as  a  defense, 
the  usual  clause  of  the  contract  in  respect  to 
the  free  delivery  limits  of  the  terminal  of- 
fice, setting  it  out  in  hsec  verba,  and  aver 
that  the  sender  did  not  pay  any  extra  toll  for 
delivery  outside  of  the  free  delivery  limits, 
and  that  defendant's  agent  used  reasonable 
dUigence  to  make  the  delivery  of  the  mes- 
sage inside  of  the  limits.  Thb  fifth  plea  con- 
tains the  additional  averments  that  BiU  Ben- 
son lived  beyond  the  corporate  limits  of  Car- 
bon Hill,  and  was  not  known  by  name  to  de- 
fendant's agent  at  Carbon  HUl. 

The  principal  controversy  of  law  and  of 
fact,  80  far  as  the  mere  right  of  recovery  was 
concerned,  arose  on  the  Issues  presented  by 
these  pleas.  Under  the  undisputed  facts  of 
the  case.  Shepherd,  the  defendant's  operator 
at  Nauvoo,  at  plaintiff's  request,  wrote  out 
the  message  on  one  of  defendant's  blanks. 
This  constituted  him  plaintiff's  agent  for 
writing  the  telegram,  and  bound  the  plaintiff 
by  the  terms  of  the  contract.  Western,  etc., 
Co.  V.  Prevatt,  149  Ala.  617,  43  South.  106. 

In  construing  this  free  delivery  clause,  on 
contracts  for  the  transmission  of  telegraphic 
messages,  this  court,  through  Stone,  C.  J., 
said:  "When  a  message  is  handed  In  for 
transmission,  the  presumption  must  be  and  is 
that  the  sendee  lives  within  the  limits  of 
free  delivery,  or  that  the  sender  takes  the 
risk  of  delivery  unless  he  makes  arrange- 
ments for  delivery  at  a  greater  distance ;  and 
handing  such  message,  without  explanation, 
casts  no  duty  on  the  terminal  employe  or  op- 
erator other  than  to  copy  the  message  cor- 
rectly and  deliver  It  with  all  convenient 
speed,  if  the  sendee  resides  within  the  free 
delivery  limits."  Western,  etc.,  Co.  v.  Hen- 
derson, 89  Ala.  610,  517,  7  South.  419,  18  Am. 
St.  Rep.  148 ;  Western,  etc.,  Co.  v.  Merrill, 
144  Ala.  618,  39  South.  121,  113  Am.  St.  Rep. 
66;  Western,  etc.,  Co.  v.  Whitson,  145  Ala. 
426,  41  South.  405.  It  was  also  said  in  the 
Henderson  Case:  "Free  delivery  within  a 
half  mile  is  not  a  restriction  of  a  right,  but  a 
qualified  prlvUege  granted.  It  is  not  an  in- 
herent right;  for,  if  It  were,  in  the  absence 
of  restriction.  It  would  have  no  limits."  It 
was  expressly  held  In  that  case  that  the  bur- 
den of  proving  the  residence  of  the  sendee  to 
be  within  the  limits  was  upon  the  plaintiff. 
This  ruling  has  been  recently  reaffirmed  in 
the  Whitson  Case,  supra.  In  the  case  In 
Judgment,  the  evidence  without  conflict  show- 
ed that  the  company's  established  free  deliv- 
ery limits  at  Carbon  Hill  were  embraced 
within  the  radius  of  a  half  a  mile  from  the 
company's  office  at  that  place ;  that  the  send- 
ing agent  had  no  Information  that  the  sendee 
resided  outside  of  the  free  delivery  limits 
(If  be  did  so  reside)  of  the  terminal  office; 
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that  If  plaintiff  knew  It  he  said  nothing  about 
the  fact,  and  paid  no  extra  toll  to  secure  de- 
livery outside  the  limits.  In  this  state  of 
the  proof,  and  In  the  Usht  of  the  authorities 
cited  above,  it  seems  clear  that  the  burden 
of  proof  on  the  Issue  as  to  whether  the 
sendee  resided  within  the  free  delivery  limits 
was  upon  the  plaintiff;  and  It  must  follow 
that  the  trial  court  erred  In  refusing  written 
charge  19,  requested  by  the  defendant. 

But  It  does  not  follow,  from  the  premises, 
that  charge  23,  refused  to  the  defendant, 
should  have  been  given.  The  pleas  on  which 
the  cause  was  tried  contained  the  averment 
that  reasonable  diligence  was  exercised  by 
defendant's  agent,  to  malie  delivery  of  the 
message  within  the  free  delivery  limits.  It 
was  therefore  an  issuable  fact  in  the  cause, 
and  evidence  was  offered  in  support  of  and 
against  it;  and  in  this  connection  there  was 
evidence  tending  to  show  that  the  sendee  had 
a  place  of  business  within  the  free  delivei-y 
limits.  On  these  considerations,  notwith- 
standing free  delivery  may  be  "a  conditional 
obligation  on  the  part  of  the  defendant,  con- 
tingent upon  Bill  Benson's  residence  being 
within  the  area  of  free  delivery,"  It  Is  inapt 
to  say  that  the  defendant,  "under  the  plead- 
ings and  evidence  in  this  case,"  is  not  in  de- 
fault until  that  condition  is  shown.  Walter 
V.  Alabama,  etc.,  Co.,  142  Ala.  474,  482,  39 
South.  87. 

For  similar  reasons,  the  court  did  not  err 
In  refusing  charges  3  and  15,  requested  by 
the  defendant. 

Charge  16,  refused  to  the  defendant,  was 
properly  refused,  if  for  no  other  reason,  be- 
cause it  is  misleading.  In  that  the  Jury 
might  have  concluded  from  its  language  that, 
if  the  plaintiff  had  failed  to  meet  the  burden 
resting  upon  him  in  respect  to  the  residence 
of  Bill  Benson,  a  verdict  should  follow  for 
defendant,  notwithstanding  they  might  also 
have  believed  from  the  evidence  that  defend- 
ant's agent  did  not  exercise  reasonable  dili- 
gence in  seeking  to  make  delivery  of  the 
message  within  the  free  limits. 

I'nder  our  decisions  It  cannot  be  question- 
ed that  the  relationship  of  brotherhood  (as 
shown  between  all  the  parties  concerned  in 
the  message)  brings  this  cause  within  the 
class  of  cases  where  damages  are  recover- 
able for  the  mental  pain  and  ang^ulsh  conse- 
quent upon  failure  to  promptly  deliver  the 
message.  Western,  etc.,  Co.  v.  Ayers,  131 
.Via.  391,  31  South.  78,  90  Am.  St.  Rep.  92; 
Western,  etc.,  Co.  v.  Crocker,  135  Ala.  493, 
:i.'!  South.  45,  59  L.  R.  A.  398;  Western,  etc., 
Co.  V.  Haley,  143  Ala.  593,  39  South.  380. 

The  message  relating,  as  it  did,  to  death, 
there  accompanied  it  a  "common-sense  sug- 
;;»'stion  that  it  was  of  Importance,"  and  that 
the  persons  concerned  (that  is.  sender  and 
sendee)  had  In  it  a  serious  interest;  and  the 
stiriiames  of  sender,  sendee,  and  person  re- 
ferred to  In  the  message  being  the  same,  we 


do  not  doubt  that  the  company  was  charged 
with  notic-e  of  the  relationslilp  of  the  par- 
ties; and  withal,  the  message  was  sutllcient 
to  reasonably  apprise  the  defendant  of  the 
consequences  of  a  possible  failure  to  deliver 
it  according  to  the  contract,  and  that  mental 
pain  and  anguish  would  probably  result. 
Western,  etc.,  Co.  v.  Long,  148  Ala.  202,  41 
South.  9('>i5 ;  Cowan  v.  Western  Union  Tel. 
Co.,  122  Iowa,  379,  98  N.  W.  281,  64  L.  R.  A. 
545,  101  Am.  St.  Rep.  268;  Western,  etc., 
Co.  V.  Carter.  85  Tex.  580,  22  S.  W.  961,  34 
.\m.  St.  Rep.  826 ;  Western,  etc.,  Co.  v.  Moore, 
76  Tex.  00,  12  S.  W.  949,  18  Am.  St.  Rep.  25; 
Bright  V.  Western,  etc.,  Co.,  132  N.  C.  317, 
43  S.  E.  841 ;  Lyles  v.  Western,  etc.,  Co.,  77 
S.  C.  174,  57  S.  B.  725,  12  I*  R.  A.  (N.  S.) 
534;  Thurman  v.  Western,  etc.,  Co.,  105  S. 
W.  155,  32  Ky.  Law  Rep.  20,  14  L.  R.  A. 
(N.  S.)  499,  and  cases  cited  in  the  notes  to 
the  text  of  the  opinion.  If,  then,  the  plaintiff 
suffered  mental  pain,  by  reason  of  being  de- 
prived of  the  presence  of  Bill  Benson  while 
the  brother  "was  a  corpse,  before  burial, 
and  in  burying  said  brother,"  as  a  proximate 
consequence  of  the  defendant's  negligence, 
we  are  of  the  opinion  that  such  mental  pain 
is  an  element  of  recoverable  damages.  West- 
ern, etc.,  Co.  V.  Henderson,  89  Ala.  510,  519, 
7  South.  419,  18  Am.  St.  Rep.  148. 

In  arriving  at  such  damages,  the  jury 
should  not  confound  the  mental  anguish  nat- 
urally arising  from  the  loss  of  the  deceased 
brother  with  that  which  Is  claimed  to  result 
from  the  defendant's  negligence.  Hancock  v. 
Western,  etc.,  Co.,  137  N.  C.  497,  49  S.  E. 
952,  69  L.  R.  A.  403.  TJiat  the  jury  may 
have  a  foundation  for  the  assessment  of  such 
damages,  it  is  not  indisi^ensable  that  positive 
or  direct  evidence  of  mental  pain  be  produc- 
ed— such  as  expressions  or  exclamations, 
uttered  by  the  plaintiff,  indicative  of  such 
suffering — for  the  jury  may  bring  Into  req- 
uisition their  own  knowledge  and  experi- 
ence of  human  nature,  and,  applying  that  to 
the  attendant  facts  and  circumstances,  esti- 
mate damages  proceeding  from  mental  an- 
guish. Western,  etc.,  Co.  v.  Adams,  75  Tex. 
531,  12  S.  W.  857,  6  L.  R.  A.  844,  16  Am.  St. 
Rep.  920;  City  Nat.  Bank  v.  Jeffries,  73  Ala. 
183,  193;  Western,  etc.,  Co.  v.  Crocker,  135 
Ala.  492,  33  South.  45,  59  L.  R.  A.  398;  Wil- 
lis V.  Western,  etc.,  Co.,  69  S.  C.  531,  48  S. 
E.  538,  104  Am.  St.  Rep.  828,  2  Am.  &  Eng. 
Ann.  Cases,  82. 

This  does  not  conflict  with  the  recent  case 
of  Western,  etc.,  Co.  v.  Leland,  47  South. 
02.  The  facts  of  that  case  evolve  no  evi- 
dence, either  direct  or  circumstantial,  of  men- 
tal anguish  suffered.  Indeed,  according  to 
the  opinion  of  the  court,  the  attendant  facts 
and  circumstances  were  not  such  as  to  war- 
rant the  Inference  that  the  mental  anguish 
for  which  damages  were  claimed  was  occa- 
sioned, or  augmented,  by  the  negligence  of 
the  defendant — the  nondelivery  of  the  mes- 
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Siigc.  In  other  words,  the  effect  of  that  de- 
cisiou  is  that  where  a  person's  status  or  clr- 
cunistnuces  are  not  changed  or  affected,  by 
reason  of  the  negligence  of  the  company  in 
not  delivering  a  message,  the  Jury  are  not 
authorized  to  consider  mental  pain  as  an 
element  of  recoverable  damages;  and  even 
where  there  Is  evidence  of  mental  suffering, 
the  question  as  to  whether  it  existed  as  a 
basis  for  damages  should  be  left  to  the  Jury. 
O'Neal  V.  McKlnna,  116  Ala.  607,  G20.  22 
South.  905. 

Looking  to  the  evidence  in  the  case,  and 
upon  the  foregoing  considerations,  charges  24, 
25.  26,  27,  28,  37,  and  38  were  properly  re- 
fused to  defendant,  each  l>eing  Invasive  of  the 
province  of  the  Jury. 

Charge  30  is  argumentative,  and,  besides, 
leaves  out  of  consideration  other  phases  of 
the  case. 

Charge  32  Is  argumentative,  If  not  other- 
wise bad,  and  was  properly  refused. 

Charge  33  Is  involved  and  confusing,  and 
was  properly  refused. 

Refused  charges  34,  39,  40,  and  42  are 
argumentative,   and   were  properly    refused. 

Referring  to  charges  48  and  49,  appellant's 
counsel  In  their  brief  say  It  has  been  express- 
ly decided  by  this  court  that,  "if  the  minds 
of  the  Jury  are  left  confused  and  uncertain, 
they  should  not  find  for  the  plaintiff."  Coun- 
sel neglected  to  cite  the  case.  Doubtless  they 
had  In  mind  Calhoun  v.  Hannan,  87  Ala.  277, 
6  South.  291,  as  explained  In  the  cases  of 
A.  G.  8.  R.  R.  Co.  V.  Hill,  93  Ala.  514,  9 
South.  722,  30  Am.  St.  Rep.  65,  Brown  v. 
Master,  104  Ala.  451.  464,  16  South.  443,  and 
L.  &  N.  R.  R.  Oo.  V.  Sullivan  Timber  Co., 
126  Ala.  95,  103,  27  South.  760.  Without 
stopping  to  discuss  those  cases  (Rowe  v. 
Baber,  93  Ala.  422,  8  South.  865),  but  con- 
ceding their  correctness,  both  of  the  charges 
in  question  (48  and  49)  were  properly  refus- 
ed in  this  Instance.  Charge  48  assumes  that 
ttoe  minds  of  the  Jurors  are  confused  and  un- 
certain, while  charge  49  is  confusing  and  un- 
certain In  Its  terms. 

Charges  51  and  52  were  properly  refused. 
Charge  51  pretermits  consideration  of  one 
phase  of  the  case,  and  of  the  evidence  tend- 
ing to  support  It  (that  the  residence  of  Bill 
Benson  was  within  the  free  delivery  limits). 
In  other  words,  the  charge  assumes  that  his 
residence  was  outside  the  limits.  No.  52 
gives  undue  prominence  to  a  part  of  the  evi- 
dence, and  Ignores  other  parts,  and,  besides. 
Invades  the  province  of  the  Jury. 

The  proof  shows,  without  conflict,  that  the 
free  delivery  limits  fixed  by  the  company  for 
Its  Carbon  Hill  office  were  embraced  In  a  ra- 
dius of  half  a  mile  from  the  office,  so  that 
all  persons  residing  within  the  radius  arc 
entitled  to  free  delivery  privileges;  and  If 
Bill  Benson's  residence  was  withio  that  ra- 
dius, it  makes  no  difference  that  the  usual 
route,  in  going  from  the  office  to  his  resi- 


dence, covered  more  than  half  a  mile.  In 
this  view,  charges  53  and  54  were  properly 
refused. 

What  Is  said  by  counsel  In  brief  in  respect 
to  charges  58,  59,  60,  71,  73,  and  75  fails  to 
reach  the  dignity  of  an  Insistence  upon  the 
grounds  of  error  covering  them.  5  Mayf. 
Dig.  p.  32,  S  32. 

What  has  been  said  supra  in  respect  to  the 
effect  of  the  verbiage  of  the  message  as  no- 
tice to  the  defendant  condemns  charges  68, 
69,  and  70  In  defendant's  series  of  refused 
charges. 

The  record  shows  that  demurrers  were  sus- 
tained to  the  ninth  and  tenth  pleas.  They 
were  not  In  the  case.  Therefore  charges  A 
and  B  were  properly  refused  to  defendant. 
Besides,  what  is  said  of  these  charges  Is  not 
an  Insistence  upon  the  grotmds  of  error  cov- 
ering them.    5  Mayf.  Dig.  p.  32,  {  32. 

All  that  is  said  by  appellant's  counsel  In 
respect  to  the  grounds  of  error  which  cover 
charges  1,  4,  and  5,  given  for  the  plaintiff, 
is  that  they  Ignore  the  issues  made  by  pleas 
9  and  10.  It  suffices  to  repeat:  The  record 
shows  that  demurrers  were  sustained  to 
these  pleas,  and  that  issue  was  not  Joined 
thereupon. 

If  by  charge  10,  given  for  the  plaintiff.  It 
is  meant  that  exemplary  or  punitive  damages 
might  be  assessed  (and  we  fall  to  see  that 
any  other  reasonable  construction  can  be 
placed  upon  it),  the  charge  asserts  an  er- 
roneous principle  as  applied  here.  The  ac- 
tion is  ex  contractu,  and  such  damages  are 
not  recoverable.  Western,  etc.,  Co.  v.  Rowell 
(Ala.)  45  South.  73. 

The  court,  over  objection  of  the  defendant, 
allowed  Bill  Benson  to  testify  that  he  would 
have  gone  to  the  burial  if  he  had  gotten  the 
telegram  in  the  morning.  The  complaint 
avers  that  Bill  Benson  would  have  attended 
the  burial  if  the  telegram  had  been  delivered 
with  proper  dispatch;  and.  It  being  neces- 
sary that  such  fact  be  proved,  we  fail  to  dis- 
cern how  It  could  be  established  otherwise 
than  by  the  affirmative  testimony  of  the  per- 
son directly  concerned.  He  was  properly  al- 
lowed to  testify.  Bright  v.  Western,  etc., 
Co.,  132  N.  C.  326,  43  S.  B.  841 ;  Hancock  v. 
Western,  etc.,  Co.,  137  N.  C.  497,  49  S.  B. 
952,  69  L.  R.  A.  403;  Western,  etc.,  Co.  v. 
Heathcoat,  149  Ala.  623, 43  South.  117.  Plain- 
tiff was  also  properly  allowed  to  prove  by 
Bill  Benson  that,  if  he  had  gotten  the  mes- 
sage between  8  and  9  o'clock  in  the  morning, 
he  could  have  made  connection  on  the  trains. 
Authorities  supra. 

The  evidence  showed  that  Bill  Benson  was 
blind,  and  that  when  he  called  for  the  tele- 
gram at  defendant's  office  It  was  read  to  him 
by  defendant's  agent  before  being  handed  to 
him.  Under  these  circumstances  we  think  It 
was  competent,  as  a  part  of  the  res  gestae  of 
the  delivery,  for  this  witness  to  testify  to 
what  the  agent  read  to  him  as  the  telegram. 
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Moreover,  the  telegrnm  was  offered  In  evi- 
dence, and  there  was  no  dispute  as  to  Its  con- 
tents. 

There  is  no  merit  in  the  exceptions  reserv- 
ed to  the  testimony  of  witness  Wakefield,  in 
regard  to  what  occurred  between  him  and 
Patterson  (defendant's  agent),  who  was  seek- 
ing Bill  Benson  for  the  purpose  of  delivering 
the  message.  The  questions  asked  were  sub- 
stantially to  the  language  of  the  predicates. 

While  it  may  not  be  permissible  for  coun- 
sel to  read  the  facts  from  the  report  of  an- 
other case  to  the  Jury  as  a  part  of  his  ar- 
gument to  them  (Wiillama*  Case,  83  Ala.  68, 
3  South.  743),  it  is  not  a  breach  of  propriety 
for  counsel.  In  presenting  the  law  of  the  case 
to  the  court,  to  read  the  report  of  the  facts 
of  the  case  in  connection  with  the  opinion. 
This  is  frequently  necessary,  to  give  the 
court  a  clear  understanding  of  the  law.  It 
may  be  that  the  court  would  have  the  right 
to  exclude  the  Jury  from  bearing  while  the 


law  Is  being  thus  discussed,  and  thiis,  v^ 
find,  the  court  finally  did  in  the  instant  caso. 

As  the  case  must  be  reversed  for  the  er- 
rors pointed  out,  we  deem  It  unnece^ary  to 
discuss  the  objections  reserved  to  the  argu- 
ment of  counsel  to  the  Jury,  further  than  to 
say  that  In  some  respects  the  argument  wa» 
extreme,  and  that  counsel  should  restrain 
themselves,  so  as  to  keep  well  within  the  rec- 
ord and  leave  no  room  for  valid  complalot 

We  have  not  given  seriatim  consideration 
to  the  mjTiad  grounds  of  error  aral^ed. 
Time  and  energy  would  have  failed  us,  had 
we  attempted  It  We  have,  however,  con- 
sidered the  matters  of  vital  importance 
which  have  been  insisted  upon,  and  feel  tbat 
the  opinion  will  be  a  helpful  guide  on  another 
trial. 

Reversed  and  remanded. 

TYSON,  C.  J.,  and  DOWDELL  and  SIMP- 
SON, JJ..  concur. 


Digitized  by 


Google 


MiM.) 


OASTON  ▼.  TURNER. 


721 


CLARK    T.    J.    L.    MOTSB   ft    BBO.     (Mo. 
13,671.) 

(Sapreme  Court  of  Mississippi.    March  8,  1909.) 

1.  Triai.  (J  168*)— DiBEonoH  o»  Veroiot— 

Wbkh   Attthosizcd. 

The  court  may  direct  m  Tcrdiet,  whore  no 
other  vetdict  can  reasonahly  he  allowed  to 
stand. 

[Ed.  Note.— For  other  cases,  see  Trial.  Cent 
lYig.  I  876;   Dec.  Dig;,  t  isa*] 

Z  IiAKDLOBD    AND    TKKANT    (J    262*)— RENT— 

LiKN—ENroBC£MKNT— Questions  vob  Jttbt. 
Where,  on  the  issue  whether  a  grantor, 
who  conveyed  land  to  the  grantee  under  an 
agreement  to  repurchase  and  who  executed  notea 
(or  the  price,  should  pay  rent  tor  a  certain 
year,  the  evidence  showed  that  no  rent  note 
was  executed  for  that  year,  and  the  grantor 
denied  that  he  was  to  jpay  rent,  since  ne  had 
given  notes  for  the  pnoe,  the  court  eried  in 
giving  a  peremptory  instruction  that  the  gran- 
tee was  entitlea  to  rent. 

[Ei.  Note.— For  other  cases,  see  Landlord 
and  Tenant,  Dec.  Dig.  |  262.*] 

Appeal  from  Circuit  Court,  Lincoln  Coun- 
ty; M.  H.  Wilkinson,  Judge. 

"To  be  pfflcially  reported." 

Action  by  J.  L.  Moyse  &  Bro.  against  F.  !<• 
Clartc  From  a  judgment  for  plaintiffs,  de- 
fendant appeals.    Reversed  and  remanded. 

The  declaration  In  this  case,  filed  by  J.  I* 
Moyae  ft  Bro.,  averred  that  they  were  the 
owners  of  a  certain  pared  of  land,  which  was 
rented  to  one  Banes  for  one  bale  of  cotton, 
and  that  said  tenant  ral^  certain  cottcm 
thereon  and  delivered  it  to  the  defendant 
Clark,  and  that  said  Clark  appropriated  the 
proceeds  to  his  own  use;  that  the  dellveiy 
of  the  said  cotton  was  witiiout  the  knowledge 
or  consent  of  the  plaintiffs ;  wherefore  he 
prayed  the  benefit  of  a  landlord's  lien  and  Judg- 
ment. The  record  shows  that  Hanea  had 
been  the  owner  of  this  land,  and  there  had 
been  a  foreclosure  of  a  mortgage,  and  Moyse 
bad  purchased  the  land.  Hanes  afterwards 
filed  a  bill  In  chancery  to  set  aside  said  sale ; 
but  the  suit  was  compromised  by  an  agree- 
ment, and  Banes  deeded  the  property  to 
Moyse,  and  executed  two  notes  for  the  pur- 
chase price,  in  order  to  repurchase  the  land 
from  Moyse.  There  was  an  agreement  that 
rent  for  1906  should  be  paid,  which  was  done. 
Moyse  claimed  rent  for  1907,  but  the  testi- 
mony on  this  point  Is  conflicting ;  no  rent  note 
being  executed,  and  the  defendant  below  deny- 
ing that  he  was  to  pay  rent  for  that  year, 
since  he  bad  purchased  the  land  and  given 
notes  for  the  purchase  money.  The  court 
gave  a  peremptory  instruction  to  find  for 
plalntiffB,  and  defendant  appeals. 

Oreen  ft  Qieen,  for  appellant 

WBITFIBLD,  0.  J.  The  dear  prq>onder- 
anoe  of  the  testimony  is  in  faTor  of  the  ap- 
pellant on  the  proposition  whether  the  appel- 
lees had  any  rent  note  or  rent  contract  of 
any  kind  whatever  for  the  year  1907.    Indeed, 


the  court  might  very  properly  have  glTen  ■ 
peremptory  instruction  for  the  appellant  on 
that  issue,  since  no  other  verdict  could  rea- 
sonably have  been  allowed  to  stand.  It  was 
therefore  manifest  error  to  give,  u  the  court 
did,  peremptory  instruction  for  the  appellees. 
Reversed  and  remanded. 


(»5  WlBB.  303) 

GASTON  T.  TURNER.     (No.  18,406; 
(Supreme  Court  of  Mississippi.    March  8, 1909>> 

1.  Intebfix&deb  (I  43*)— Statdtobt  Scbsti- 
itmoK  —  Statemient  of  CijaM  —  Conclu- 
noir. 

The  statement  of  claim  by  one  brought  in 
as  defendant  by  interpleader,  under  Code  1906, 
I  772,  does  not  have  to  conclude  with  a  verifica- 
tion or  to  the  country. 

[Bd.  Note.— For  other  cases,  see  Interpleader, 
Cent  Dig.  I  82;  Dec.  Dig.  S  43.*] 

2.  Intebpleadeb  (I  43*)— Statutobt  Substi- 
tution—Stateuent  ov  Claiv— Dbmurbbb. 

Irrelevant  matter  in  the  statement  of  claim 
of  one  brought  in  as  defendant  by  Interpleader, 
stating  substantially  and  clearly  his  right, 
should  be  disregarded,  and  Is  not  ground  for 
demurrer. 

[EM.  Note.— For  other  cases,  see  Interpleader, 
Cent  Dig.  f  82:    Dec.  Dig.  {  43.*] 

Appeal  from  Circuit  Court,  Pike  County; 
M.  B.  Wilkinson,  Judge. 

Suit  by  B.  O.  Turner  against  the  McComb 
(Mty  Mercantile  Company.  W.  I*  Caston, 
administrator,  was  made  defendant  by  an 
Interpleader,'  and  from  an  adverse  Judgment, 
he  appeals.    Reversed  and  remanded. 

B.  G.  Turner  filed  suit  against  the  Mc- 
Comb City  Mercantile  Company  for  the  sum 
of  $376  for  the  value  of  certain  cotton  al' 
leged  to  have  been  converted  by  it,  and  upon 
which  plaintiff  claimed  a  landlord's  lien  for 
rent  At  the  next  term  of  court  before  plea, 
the  said  company  made  affldavlt  that  W.  L. 
Caston,  administrator  of  the  estate  of  C.  A. 
Brown,  deceased,  without  collusion  had  a 
claim  to  the  subject  of  this  action,  and  aver- 
red Its  readiness  to  dispose  of  the  proceeds 
of  said  cotton  as  the  court  might  direct 
The  court  thereiqwn  ordered  Caston  to  be 
made  defendant  and  the  mercantile  com- 
pany, having  paid  into  court  the  sum  of 
$233.60,  the  vtlue  of  the  cotton  alleged  to 
have  b««n  ov, verted,  filed  a  plea  reciting 
this  fact  «.nd  denying  liability  as  to  the  bal- 
ance snetl  for.  Caston  thereupon  filed  a  plea 
of  nil  debet  and  afterwards  filed  a  plea  of 
set-off  against  Turner  for  $160,  alleged  to  be 
due  him  as  administrator.  Turner  after- 
wards filed  a  demurrer  to  the  several  pleas, 
which  was  sustained.  Appellant  thereupon 
set  out  at  length  his  claim  to  the  proceeds 
of  the  cotton  upon  which  appellee  claimed  a 
lien,  and  appellee  then  demurred,  alleging 
that  tbe  plea  contained  irrelevant  matter, 
did  not  present  a  concise  issue,  and  con- 
cludes neither  with  a  verification  or  to  the 
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country.  This  demurrer  was  sustained,  and 
judgment  final  rendered  for  appellee,  and 
tbis  appeal  is  prosecuted. 

Section  772  of  the  Code  of  1906,  under 
which  this  procedure  was  had,  is  as  follows: 
"Upon  affidavit  of  a  defendant  before  plea 
filed  in  any  action  upon  contract,  or  for  the 
recovery  of  personal  property,  that  a  third 
party,  without  collusion  to  him,  has  a  claim 
to  the  subject  of  the  action,  and  ttiat  he  is 
ready  to  pay  or  dispose  of  the  same  as  the 
court  may  direct,  the  court  may  make  an 
order  for  the  safe-keeping  or  payment,  or 
deposit  In  court,  or  delivery  of  the  subject- 
matter  of  the  action  to  such  person  as  it 
may  direct,  and  an  order  requiring  such 
third  party  to  be  summoned  to  appear  In  a 
reasonable  time  and  maintain  or  relinquish 
his  claim  against  the  defendant  If  such 
third  party,  being  duly  summoned,  or  in 
case  he  be  a  nonresident  of  or  absent  from 
this  state,  If  publication  of  summons  shall 
have  been  made  for  him  as  prescribed  by 
law  for  nonresident  or  absent  defendants  in 
chancery,  shall  fall  to  appear,  the  court  may 
declare  him  barred  of  all  claim  in  respect 
to  the  subject  of  the  action  against  the  de- 
fendant therein;  but  if  such  third  party 
appear,  he  shall  be  allowed  to  make  himself 
defendant  in  the  action  at  law  instead  of  the 
original  defendant,  who  shall  be  discharged 
from  all  liability  to  either  of  the  other  par- 
ties, in  respect  to  the  subject  of  the  action  up- 
on his  compliance  with  the  order  of  the  court 
for  the  payment,  deposit  or  delivery  there- 
of. If  the  claim  of  such  third  party  extend 
to  only  a  part  of  the  subject-matter  of  the 
action,  similar  proceedings  may  be  bad  re- 
specting the  part  so  claimed,  and  the  action 
shall  proceed  as  to  the  residue  as  in  other 
cases." 

Geo.  Butler  and  Mlxon  &  Oassidy,  for  ap- 
pellant    Cassedy  &  Cassedy,  for  appellee. 

WHITFIELD,  0.  J.  Most  manifestly  the 
procedure  here  was  under  section  772,  Code 
of  1906 — Interpleader  procedure,  pure  and 
simple.  The  claim,  as  finally  propounded 
by  the  administrator,  stated  substantially 
nud  clearly  bis  right.  It  is  true  there  is 
much  surplusage  and  immaterial  matter  in 
it  and  it  is  true  that  it  did  not  conclude 
either  with  a  verification  or  to  the  country. 
But  the  statement  of  claim  did  not  under 
section  772,  have  to  so  conclude,  and  the  ir- 
relevant matter  should  have  been  disregard- 
ed. The  demurrer  to  this  claim  thus  pro- 
pounded ought  to  have  been  overruled,  and 
the  case  disposed  of  on  Its  merits. 

The  matter  of  set-off.  Insisted  upon  by  the 
administrator,  was  perfectly  proper  to  be 
deducted  from  any  proportionate  amount  of 
rent  if  any  at  all,  due  to  Turner,  appellee. 
There  is  nothing  else  worthy  of  notice  in  the 
record.     What  we  have  said   indicates  the 


true  course  the  case  should  take  on  the  hear- 
ing on  the  merits. 
Reversed  and  remanded. 


GUIiFPORT  LAND  &  IMPROVEMENT  CO. 

V.  AUGUR.     (No.  13,829.) 
(Supreme  Court  of  Mississippi.    March  1,  1909.) 

MoBTOAGES   (§  413*)—FoBECLOSUBE— Injunc- 
tion—Dissolution— Damages. 

Where  an  injunction  restrainine  the  fore- 
closure of  a  trust  deed  was  obtained  after  the 
property  had  been  advertised  for  sale,  and  was 
thereafter  dissolved,  defendant  was  entitled  to 
recover  counsel  fees  for  services  in  procuring 
the  dissolution  of  the  injanction  and  for  the 
printer's  fees  paid  for  the  advertisement 

[Ed.  Note. — ^Por  other  cases,  see  Mortgages, 
Cent  Dig.  S  1201 ;  Dec.  Dig.  |  413.«1 

Appeal  from  Chancery  Court,  Harrison 
County;    T.  A.  Wood,  Chancellor. 

Suit  for  injunction  by  F.  A.  Augur  against 
the  Gulfport  Land  &  Improvement  Company. 
From  the  decree,  complainant  appeals,  and 
defendant  files  cross-appeal.  Decree  affirmed 
on  direct  appeal,  decree  on  cross-appeal  re- 
versed, and  cause  remanded. 

F.  A,  Augur  filed  suit  in  the  chancery 
court  to  enjoin  the  foreclosure  of  a  certain 
deed  of  trust  held  by  the  appellee  to  secure 
an  indebtedness  of  $8,000,  evidenced  by  a 
note  of  the  appellee.  After  the  trustee  had 
advertised  the  property  for  sale,  naming  a 
date  on  which  the  sale  should  occur,  the  ap- 
pellant filed  his  bill  for  injunction,  the  chan- 
cellor Issued  his  fiat,  which  appellant  held  nn- 
til  within  three  days  of  the  date  set  for  tbe 
sale  and  filed  same,  not  allowing  sufllclent 
time  to  give  the  five  days'  notice  for  dis- 
solution before  the  date  of  sale.  The  bill 
was  thereafter  demurred  to  by  appellee,  the 
demurrer  sustained,  and  complainant  given 
three  days  in  which  to  amend  his  bill  of 
complaint,  and  seven  days  in  which  to  give 
bond  according  to  law;  the  court  ordering 
that  on  failure  to  do  it,  or  both,  the  injunc- 
tion should  stand  dissolved.  Tbe  complain- 
ant's attorney  made  certain  interlineations 
in  the  bill  of  complaint,  but  did  not  file  an 
amended  bill.  After  the  expiration  of  tbe 
time  granted  by  the  court,  the  property  was 
again  advertised  for  sale,  and  appellant  then 
filed  contempt  proceedings;  but  said  pro- 
ceedings were  filed  so  late  that  the  matter 
could  not  be  disposed  of  before  the  date  set 
for  the  sale,  which  could  not  be  had.  There- 
after the  defendant  answered,  denying  the 
allegations  of  the  bill,  moved  to  dissolve  the 
Injunction,  and  gave  notice  of  damage.  At 
the  hearing  the  court  entered  a  decree  dis- 
solving the  injunction,  but  failed  to  award 
damages.  From  this  decree  the  complainant 
prosecutes  an  appeal,  and  the  defendant  a 
cross-api)eal  from  that  part  of  the  decree 
failing  to  allow  damages  by  way  of  attor- 
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ney's  fees  and  printer's  fees  for  advertising 
the  sale. 

J.  H.  Mize,  for  appellant.  Barrett  &  Tay- 
lor and  T.  H.  Erans,  for  appellee. 

WHITPIEXD,  C.  J.  There  Is  no  merit 
whatever  In  the  assignment  of  error  on  the 
direct  appeal.  So  far  as  we  can  discern, 
this  has  been  a  contest  for  delay,  pure  and 
simple.  Wherefore  the  decree  on  the  direct 
appeal  Is  affirmed. 

On  the  cross-appeal  we  think  the  court 
erred  In  not  allowing  counsel  fees  for  such 
services  as  were  rendered  in  procuring  a  dis- 
solution of  the  Injunction,  and  in  not  allow- 
ing the  printer's  fees  proven  to  have  been 
paid  for  the  advertisement  Of  course,  no 
such  sum  as  $800  should  be  allowed.  Only 
such  a  fee  as  is  proper  for  the  services  ren- 
dered in  and  about  the  procuring  of  the  dis- 
solution should  be  allowed.  The  counsel 
fees  on  the  merits  are  secured  in  the  note 
Itself,  and  are  not  to  be  confused  with  the 
mere  services  on  the  hearing  of  the  motion 
to  dissolve. 

The  decree  on  the  cross-appeal  is  reverseid, 
and  the  cause  remanded  for  further  pro- 
ceedings in  accordance  with  this  opinion. 


MAGEB  T.  MISSISSIPPI  CENT.  R.  CO. 
(No.  13,66a) 

(Supreme  Court  of  Misgissippl.    March  15, 
1909.) 

1.  Mabtto  and  Servant  (S  89*)— Railboads— 
Tbespassees— Riding  on  Engine. 

A  section  foreman,  riding  on  a  locomotive 
tender,  was  not  a  trespasser,  as  affecting  the 
companji's  liability  for  his  death,  caused  by  the 
tender  jumping  the  track,  where,  after  complet- 
ing work,  he  was  ordered  or  invited  to  board  the 
train,  which  consisted  of  a  flat  car,  caboose,  and 
the  engine ;   the  cars  being  crowded. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  S  155;   Dec.  Dig.  S  89.*] 

2.  Master  and  Servant  (|  279*)— Railboads 
—  Accidents  —  Wanton  Negligence  —  Ev- 
idence— SuFFICIENOy. 

Evidence  in  an  action  against  a  railway 
company  for  the  death  of  an  employe,  caused 
by  the  locomotive  tender  on  which  he  was  riding 
jomping  the  track,  held  to  tend  to  show  wanton 
negligence  by  the  employes  in  charge  of  the 
train. 

[Ei.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  i§  978-980;  Dec.  Dig.  f 
279.»] 

Appeal  from  Circuit  Court,  Forrest  (3oun- 
ty;  W.  H.  Cook,  Judge. 

Action  by  Mrs.  E.  L.  Magee  against  the 
Mississippi  Central  Railroad  Company.  From 
a  judgment  for  defendant  plaintiff  appeals. 
Reversed  and  remanded. 

This  is  a  suit  by  the  appellant,  who  was 
plaintiff  In  the  court  below,  for  damages  for 
the  death  of  her  husband,  Tom  Magee,  who 
was  killed  by  the  defendant  railroad  com- 
pany.   After  all  the  testimony  for  the  plain- 


tiff was  in,  the  court  sustained  a  motion  to 
strike  out  the  testimony  and  instructed  the 
jury  to  find  for  defendant.  Tom  Magee  was 
a  section  foreman  of  the  defendant,  and  on 
the  day  of  the  accident  was  in  charge  of  a 
gang  of  workmen  engaged  in  clearing  up  the 
track  after  a  severe  storm,  which  had  blown 
trees  across  the  track.  After  this  work  had 
been  completed,  the  tralnmastec,  who  was  on 
the  scene  In  charge  of  a  special  relief  train, 
consisting  of  a  flat  car,  caboose,  and  engine, 
took  all  of  the  gang,  together  with  a  large 
number  of  passengers  who  bad  been  stranded 
at  the  scene  of  the  wreckage,  back  toward  the 
town  of  Brookhaven.  The  flat  car  and  ca- 
boose were  both  crowded,  as  was  the  tender 
on  the  engine,  and  the  deceased  took  a  seat 
on  the  tool  box  at  the  rear  end  of  the  tender. 
The  engine  was  backing  at  a  very  rapid  rate, 
estimated  at  30  or  40  miles  an  hour,  when 
the  tender  jumped  the  track,  threw  deceased 
between  the  tender  and  caboose,  and  so  In- 
jured him  that  be  died.  The  testimony  shows 
that  the  trucks  of  the  tender  were  defective, 
in  that  they  were  too  near  the  center,  causing 
the  flanges  of  the  wheels  to  ride  the  rails,  so 
as  to  make  it  dangerous  to  go  at  a  rapid  rate 
of  speed.  The  appellant  contends  that  Tom 
McGee  was  ordered  by  the  trainmaster  to 
get  aboard  this  relief  train,  while  the  defend- 
ant contends  that  it  was  only  an  invitation, 
since  their  work  had  been  completed,  and  de- 
ceased could  have  waited  and  boarded  the 
regular  passenger  train  to  go  home.  The  de- 
fendant also  contends  that  the  plaintiff  was 
guilty  of  contributory  negligence  in  voluntari- 
ly taking  a  seat  on  the  tool  box,  instead  of 
getting  in  a  safer  place.  Appellant  contends 
that  the  railroad  company  was  guilty  of  wan- 
ton recklessness  and  gross  negligence  In  run- 
Ing  the  train  at  a  high  rate  of  speed,  knowing 
the  tender  to  be  defective  and  dangerous. 

Alexander  &  Alexander  and  Sullivan  &  Tal- 
ly, for  appellant  Jeff  Truly  and  T.  Brady, 
Jr.,  for  appellee. 

MAYES,  J.  Under  our  view  in  this  case 
it  is  not  material  for  us  to  decide  what  was 
the  exact  legal  status  of  Mr.  Magee  toward 
the  railroad  company  at  the  time  he  received 
the  Injury  causing  bis  death.  It  is  certain 
that  he  was  not  a  trespasser.  We  have  ex- 
amined the  facts  with  great  care,  and  have 
also  examined  the  citations  of  counsel  for  ap- 
pellee. The  distinction  between  the  facts  in 
the  authorities  cited  by  appellees  and  the 
fiicts  of  this  case  easily  distinguish  the  cases 
and  demonstrate  the  inapplicability  of  the  au- 
thorities relied  on  for  affirmance.  In  all  the 
cases  cited  for  appellees  the  liability  turned 
upon  a  question  of  mere  negligence,  and  not 
willful  negligence  or  reckless  disregard  of 
duty  on  the  part  of  the  railroad  company. 
The  case  here  tends,  at  least,  to  show  the 
most  wanton   and   reckless  disregard  of  all 
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prudence  and  caution  on  the  part  of  tbe  em- 
ployes of  the  company  In  charge  of  the  train. 
This  case  is  controlled  by  the  case  of  Rail- 
road Company  ▼.  Brown,  77  Miss.  388,  28 
Snuth.  949.  This  case,  supra,  contains  such 
a  clear  statement  of  the  law  applicable  to 
this  case  that  It  need  not  be  here  repeated. 

No  peremptory  instruction  for  the  railroad 
company  should  have  been  given. 

Reversed  and  remanded. 


(95  Mlsa.  too) 

WBATHERSBY  v.  STATE.    (No.  18,768.) 

(Supreme  Court  of  MisBissippL     March  22, 
1909.) 

Oriuinai.  Law  ({  945*>— Tbiai<— Nkwi.t  Dm- 

covEBEo  Evidence. 

Where,  in  a  prosecution  for  homicide,  ac- 
cused, after  conviction,  applied  for  a  new  trial 
for  newl^  discovered  evidence  of  F.,  whose  tes- 
timony, if  true,  would  seriously  shake  a  material 
part  of  tbe  state's  evidence  in  chief,  and  it  ap- 
peared that  tbe  rules  respecting  applications  for 
a  new  triail  on  that  ground  bad  been  complied 
with,  tbe  court  erred  m  denying  the  application. 

[E<d.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {g  2324-2327,  2336 ;  Dec  Dig. 
I  946.»] 

Appeal  from  Circuit  Conrt,  lincoln  Coun- 
ty;   M.  H.  Wilkinson,  Judge. 

"To  be  officially  reported." 

Julius  Weathersby  was  convicted  of  mur- 
der, and  he  appeals,  assigning,  among  other 
errors,  tbe  action  of  the  court  In  overruling 
his  motion  for  new  trial  on  the  ground  of 
newly  discovered  evidence,  and  ofCering  in 
evidence  the  affidavit  of  one  French,  an  eye- 
witness of  the  killing.  Reversed  and  re- 
manded. 

The  killing  occurred  on  May  22d,  during 
the  term  of  the  court,  and  appellant  was 
promptly  indicted,  and  tried  and  convicted  on 
June  3d.  Tbe  attorneys'  affidavits  state 
these  facts,  and  state,  further,  that  they  did 
not  learn,  for  several  days  after  they  bad 
been  employed,  that  French  saw  tbe  killing, 
and  that  they  at  once  took  steps  to  get  him 
in  attendance  at  the  trial,  but  failed  to  do 
so,  and  that  he  did  not  arrive  for  two  days 
after  appellant  bad  been  convicted.  Tbe 
affidavit  of  French  Is  filed,  stating  that  he 
saw  tbe  homicide,  and  setting  up  what  his 
testimony  would  be. 

A.  C.  &  G.  W.  McNalr,  for  appellant  Geo. 
Rutler,  Asst  Atty.  Gen.,  for  tbe  State. 

WHITFIELD,  C.  J.  If  the  testimony  de- 
livered In  chief  for  the  state  be  looked  at 
alone,  undoubtedly  the  verdict  is  correct; 
but,  If  the  facts  are  as  stated  in  the  testi- 
mony of  French  on  motion  for  a  new  trial  on 
tbe  ground  of  newly  discovered  evidence, 
then  certainly  a  material  part  of  the  evi- 
dence for  the  state  In  chief  will  be  seriously 
shaken.  Tbe  'affidavits  of  tbe  counsel  and 
of  the  defendant  himself  compiled  fully  with 


the  rules  In  respect  to  applications  for  new 
trials  on  the  ground  of  newly  dlscov«red  evi- 
dence. 

Looking  to  tbe  whole  case,  we  feel  safer, 
on  the  issues  of  life  and  death.  In  reversing 
the  case  because  of  the  re-fusal  to  grant  a 
new  trial  on  this  ground;  and  for  that  rea- 
son the  judgment  Is  reversed,  and  tbe  cause 
remanded. 


v«  Miw.  SOT) 
BLOMQUEST  et  al.  t.  GARDNER  et  aL 
(No.  18,755.) 

(Supreme  Court  of  MlssisslppL    March  15, 
1909.) 

Carckixatior  or  InsTBinfENTS  (t  47*)— -Fob* 

OEBT  OF  SlGNATOBK  TO   DEKO— fiunTCIKNCT 
or  EVIDKHOI. 

As  against  persons  In  jwsseasion  of  hud. 
claiming  under  a  deed,  tbe  witnesses  to  which 
are  dead,  and  which  has  been  undisputed  for  up- 
wards of  15  years,  tbe  widow  and  son  of  the 
grantor,  suing  to  cancel  the  title  on  the  ground 
that  her  si^ature  was  forged,  must  sustain 
their  case  by  the  most  undoubted  prooL 

[E)d.  Note.— For  other  cases,  see  Cancellation 
of.  Instruments,  Cent  Dig.  »  102,  103 ;  Dec 
Dig.  i  47.*1 

Appeal  from  Chanceiy  (>>urt,  Jackson  Cotm- 
ty;  T.  A.  Wood,  Chancellor. 

Suit  by  Mrs.  C.  C.  Gardner  and  another 
against  Gus  Blomquest  and  others.  From  a 
decr^  for  complainants,  respondents  appeat 
Reversed. 

The  appellees,  who  are  the  widow  and  son 
and  only  heirs  at  law  of  one  Azum  Gardner, 
deceased,  filed  a  bill  In  chancery  seeking  to 
cancel  the  title  of  the  appellants  to  the  land 
in  Question,  alleging  that  said  Azum  Gardner 
bad  acquired  title  from  the  United  States  un- 
der the  homestead  laws,  and  that  in  1889  he 
attempted,  without  the  knowledge  or  consent 
of  his  wife,  to  deed  said  land  to  one  Orrell, 
through  whom  appellants  claim  title;  that 
Mrs.  Gardner's  signature  to  said  deed  to  said 
Orrell  Is  a  forgery.  Wherefore  title  to  said 
land,  which  was  the  homestead,  never  passed 
to  said  Orrell,  but  that  appellees  are  tbe  true 
and  lawful  owners.  The  defendants  answer, 
denying  that  Mrs.  Gardner's  signature  was  a 
forgery,  and  averring  that  they  and  those 
through  whom  they  claimed  title  had  owned 
said  property  since  the  deed  to  Orrell,  which 
was  recorded  In  1892,  up  to  1906,  tbe  date  of 
tbe  death  of  Axum  Gardner,  and  that  their 
title  to  said  property  had  never  been  disput- 
ed. The  chancellor  heard  the  testimony,  and 
entered  a  decree  canceling  appellants'  title, 
and  they  appeal. 

May  &  Sanders  and  Ford,  White  ft  Ford, 
for  appellants.  H.  B.  Everltt  and  Denny  ft 
Denny,  for  appellees. 

MAXES,  J.  On  a  careful  consideration  of 
this  whole  case,  we  cannot  assent  to  tlie  find- 
ings of  the  chancellor  that  Mrs.  QarditK-  did 
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sot  sign  the  deed  In  qaestlon.  On  the  facts 
>f  this  case,  with  the  witnesses  who  could 
dear  np  this  transaction  all  dead,  It  shonld 
be  made  to  appear  by  the  most  nndonbted 
jroof  that  the  deed  was  never  signed,  and  In 
this  we  think  the  testimony  falls. 
The  case  Is  reversed,  and  bill  dismissed. 


OS  Mlas.  S3) 

McPHAUi  T.  BliAUN.    (No.  18,B0&) 

(Supreme  C!onrt  of  MiMssippl.    March  22, 
190e.) 

JuanriOTS  or  m  Peack  ({  158*)— Appkait- 

Afpbovai.  or  Afpkai,  Bond. 

Under  Code  1906,  |  83,  providing  that  ei- 
ther party  to  a  Jnstice  case  may  api>eal,  on 
bond  given  and  approved  by  the  Joaace,  the 
bond  must  be  preeented  to  and  approved  by  the 
justice  who  tiled  the  case;  and  where  a  case 
was  began  before  one  Jostlce,  who  upon  sugges- 
tion of  his  disqualification  transferred  the  case 
to  another  Justice  as  provided  by  law,  and  did 
not  further  participate,  an  appeal  bond  filed 
with  and  approved  by  tiie  Stat  justice  was  of  no 
eJEFect. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Dec.  Dig.  |  1S9.*] 

Appeal  from  Circnlt  Court,  Leake  County ; 
J.  B.  Byrd,  Judge 

Action  between  J.  S.  McPhail  and  J.  A. 
Blaun.  From  the  Judgment,  McPhall  appeal- 
ed. The  appeal  was  dismissed,  but  was  aft- 
erwards reinstated  on  the  docket  Former 
opinion,  dismissing  appeal,  affirmed. 

The  appeal  In  this  case  was  dismissed  by 
this  court  See  47  South.  666.  The  case  was 
afterwards  reinstated  on  the  docket,  and  the 
argument  Is  then  presented  that  Inasmuch 
as  the  case  was  instituted  In  the  court  of  one 
Moreland,  a  Justice  of  the  peace,  but  was 
transferred  to  another  Justice  of  the  peace, 
Gilbert,  and  since  the  record  shows  that  the 
appeal  bond  was  filed  and  approved  by  More- 
land  within  the  flve-day  limit  allowed  by 
law,  the  ai^al  bad  been  properly  effected. 

W.  A.  Ellis,  J.  M.  Scott  and  Pressley 
Groves,  for  appellant  McMUlon  &  Howard, 
for  aiipellee. 

FLEnX3HER,  J.  The  sole  question  here 
for  decision  is  as  to  the  power  of  Justice 
Moreland  to  approve  an  appeal  bond  in  a  case 
xAed  by  another  Justice.  Section  83  of  the 
'tode  (rf  1906,  as  construed  many  times  by 
'nis  court,  makes  it  necessary  to  the  validity 
*f  an  appeal  from  a  Justice's  court  that  the 
appeal  bond  shall  be  presented  to  and  ap- 
proved by  the  Justice  who  tried  the  case 
within  five  days  after  the  rendition  of  the 
tadgment  This  rule  is  recognized  by  the 
appellant,  who  insists  that  he  is  absolved 
from  its  operation  by  reason  of  the  fact  that 
the  case  was  begun  before  Moreland,  and 
that  Moreland  in  fact  sat  as  part  of  the 
court  on  the  trial.  Bnt  Moreland,  upon  sug- 
«estion  of  his  disqualification  by  reason  of 
kinship,  had,  as  provided  by  law  in   such 


cases,  transferred  tiie  cause,  and  the  circuit 
Judge  had  found  as  a  fact  that  he  did  not 
further  participate  as  a  Justice  in  the  triaL 
We  cannot  overthrow  this  finding  (»  the 
showing  made  by  this  record. 

The  appeal  was  properly  dismissed,  and 
the  case  Is  affirmed. 


(»4  MiSB.  3C(; 

VAILS  V.  STATE.    (No.  18,662.) 

(Supreme  Court  of  Mississippi.     March  2>. 
1909.) 

1.  CBDCiifAi.  Law    ({  823*)— iRaiBuonoHS 
Gbedibility  of  Txstimont. 

If  an  instruction  in  a  homicide  case  th«t 
the  Jury,  in  determining  the  weight  to  be  given 
the  testimony,  could  consider  the  interest  o' 
each  witness  and  the  reasonableness  of  the  tes 
timony,  was  erroneous  as  pointing  oat  accused, 
the  error  was  cured  by  an  instruction  that  ac- 
cused was  a  competent  witness,  and  that  his 
testimony  could  not  be  arbitrarily  disregarded 
merely  because  he  was  the  defendant  and  that 
his  testimony  should  be  considered  the  same  ar 
the  testimony  of  any  other  witness,  etc. 

[E2d.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  f  1904;  Dec  Dig.  f  823;* 
Homicide,  Cent  Dig.  H  718,  719.] 

2.  Cbikinal   Law    (|   785*)— IirsTBUonoNS— 
Cbedibilitt  of  Tbstihowt. 

An  instruction  that,  in  determining  the 
weight  of  the  testimony  of  each  witness,  the 
jury  could  consider  his  interest  or  lack  of  in- 
terest and  the  reasonableness  or  the  unreason- 
ableness of  the  testimony,  etc.,  was  not  ob- 
jectionable as  pointing  out  accused,  where  his 
brother-in-law  testified  in  his  behalf. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  f  785.*] 

Appeal  from  Circuit  Court,  Sunflower 
County;   Sydney  Smith,  Judge. 

Will  Vails  was  Indicted  for  murder,  con- 
victed of  manslaughter,  and  appeals.  Af- 
firmed. 

Chapman  &  Quln  and  Chas.  L.  Garnett  for 
appellant  Geo.  Butler,  Asst  Atty.  Gen.,  for 
the  State. 

WHITFIELD,  a  J.  On  the  testimony  In 
this  case,  not  only  were  the  Jury  well  war- 
ranted in  rendering  the  verdict  which  they 
did  render,  but  it  does  not  seem  to  us  at  all 
probable  that  any  other  verdict  could  be 
rendered  on  a  new  trial.  We  think,  there- 
fore, the  right  result,  so  far  as  the  testimony 
is  concerned,  has  manifestly  been  reached. 

The  chief  contention  of  learned  counsel  for 
appellant  Is  that  the  court  committed  error 
— ^reversible  error — in  giving  the  fourth  in- 
struction for  the  state.  That  Instruction 
Is  in  the  following  words:  "The  court  In- 
structs the  Jury,  for  the  state,  that  they  are 
the  sole  and  exclusive  Judges  of  the  weight 
of  the  evidence  and  the  credibility  of  the 
witnesses,  and  in  determining  the  weight  to 
be  given  to  the  testimony  of  each  witness 
they  may  take  into  consideration  the  inter- 
est or  the  lack  of  interest,  the  reasonableness 
or  the  nnreasonableuess,  of  the  testimony: 
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and,  If  they  believe  from  the  evidence  that 
any  witness  has  wlUfulIy  sworn  falsely  to 
any  material  matter  In  this  case,  then  the 
jury  may  disregard  the  whole  testimony  of 
such  witness  or  witnesses,  If  they  believe  It 
untrue."  This  Instruction  must  be  taken  in 
connection  with  Instruction  No.  8,  given  for 
the  defendant :  "The  court  instructs  the  Jury, 
for  the  defendant,  that  the  law  makes  the 
defendant  a  competent  witness  for  himself, 
and  permits  him  to  testify  in  bis  own  behalf, 
and  his  testimony  you  cannot  arbitrarily,  un- 
der your  oaths,  disregard,  simply  because  he 
is  the  defendant  In  the  case;  but  It  is  the 
duty  to  consider  Vails'  testimony,  as  you 
consider  the  testimony  of  any  other  witness 
In  the  case,  and,  if  you  have  no  other  rea- 
son to  disbelieve  him  as  a  witness  than  the 
fact  that  he  is  the  defendant  In  the  case, 
then  it  Is  your  sworn  duty  to  believe  him, 
and  Imlleve  that  he  spoke  the  truth,  and  if 
it  is  sufficient.  In  connection  with  the  other 
testimony  In  the  case,  to  raise  In  your  minds 
a  reasonable  doubt  of  his  guilt,  then  you 
should  promptly  find  him  not  guilty."  The 
objection  urged  to  this  instruction  is  that  It 
directly  points  out  the  defendant  alone,  and 
is  therefore  within  the  condemnation  of  va- 
rious cases  cited  in  the  brief  of  learned  coun- 
sel for  appellant,  especially  the  case  of  Buck- 
ley V.  State,  62  Miss.  705. 

We  remark,  first,  that  If  there  was  any 
error  in  this  fourth  Instruction  given  for 
the  state  on  this  point.  It  was  certainly  cur- 
ed by  the  eighth  Instruction,  just  above  set 
out,  given  for  the  defendant  on  the  same 
point.  It  would  be  difficult.  Indeed,  to  frame 
an  Instruction  on  this  point  more  favorable 
to  the  defendant  than  this  said  eighth  in- 
struction is.  But,  second,  we  remark  that 
in  nearly  all  the  cases  cited  by  appellant's 
counsel  the  instruction  condemned  either  di- 
rectly referred  to  the  defendant  alone,  or  by 
necessary  implication,  and  in  nearly  all  the 
cases  the  defendant  was  the  only  witness  on 
his  behalf  In  the  case.  This  last  observa- 
tion is  true  of  the  cases  of  Smith  v.  State, 
90  Miss.  Ill,  43  South.  4G5.  122  Am.  St.  Rep. 
313,  Gaines  v.  State,  48  South.  182,  Wood  v. 
State,  67  Mlsa  575.  7  South.  405,  and  prac- 
tically Glenn  v.  State,  04  Miss.  725,  2  South. 
109,  since  In  that  case  the  defendant  was  the 
only  person  who  made  a  statement  which 
le  had  denied  under  oath.  In  this  case 
Uoyd,  the  brother-in-law  of  the  defendant, 
testified  In  his  own  behalf  to  nearly  all  the 
naterlal  facts.  So  that  it  Is  not  true  of  this 
!ase,  either  that  the  defendant  was  the  only 
ivitiiess  testifying  in  his  own  behalf,  or  that 
this  Instruction  necessarily  pointed  to  him 
and  him  alone.  The  Instruction  In  the  Buck- 
ey  Case,  supi-a.  which  was  condemned,  was 
IS  follows:  "It  Is  true  that  under  the  laws  of 
his  state  the  defendant  is  a  competent  wit- 
less In  his  own  behalf:  but  In  weighing  bis 
estlmony   the  jury  should  consider  the  in- 


terest he  has  in  the  result  ;>.  the  same,  and 
they  may  disregard  It  altogether."  It  la 
perfectly  manifest  that  the  difference  be- 
tween that  instruction  and  the  Instruction  in 
this  case  is  as  wide  aa  the  distance  between 
the  poles. 

There  was  not  only  no  reversible  error, 
but  no  error  at  all.  In  giving  instruction  No. 
4,  for  the  state.  Wherefore  the  Judgment  la 
affirmed. 


(94  Miss.  2») 

LONG  T.  STATE.     (No.  13,706.) 

(Supreme  Court  of  Mississippi.     March  2S, 
1909.) 

Cbiminal  Law  (8  260*)— Continuarck— New 

Tkial. 

After  a  prosecution  the  circuit  court  oo  ap- 
peal from  a  justice  had  been  continued,  de- 
fendant was  Dotified  by  her  attorney  that  she 
would  not  be  needed  until  the  next  term  of 
court,  and  the  witnesses  were  discharged. 
Within  two  hours  thereafter  the  circuit  judge 
set  aside  the  continuance  and  notified  defend- 
ant's counsel  that  the  case  would  be  tried  at 
that  term  of  court.  Defendant's  attorneys  made 
a  reasonable  effort  to  notify  their  client,  but 
failed,  and  on  the  last  day  of  the  term,  a  week 
and  a  half  after  the  continuance  was  set  aside, 
the  case  was  called,  the  appeal  dismissed,  and  a 
writ  of  procedendo  issued.  Beld,  that  accused 
was  entitled  to  a  reinstatement  of  the  appeal 
and  to  a  trial  on  its  merits. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Uw,  Dec.  Dig.  I  260. •] 

Appeal  from  Circuit  Court,  Yazoo  Coun- 
ty; W.  H.  Potter,  Judge. 

Mary  Bell  Long  was  convicted  before  a 
Justice  of  the  peace  for  selling  cocaine.  She 
appealed  to  the  circuit  court,  where  her  ap- 
peal was  dismissed,  and  she  appeals.  Re- 
versed and  remanded. 

Holmes  &  Holmes,  for  appellant.  Geo. 
Butler,  Asst  Atty.  Gen.,  for  the  State. 

FLETCHER,  J.  This  case  originated  in 
the  court  of  a  justice  of  the  peace  and  was 
appealed  to  the  circuit  court  In  that  court 
It  was  agreed  between  the  district  attorney 
and  the  counsel  for  the  defendant  that  *^e 
case  should  be  continued.  This  agreeibent 
was  reported  to  the  circuit  Judge,  who  made 
an  entry  to  that  effect  on  the  trial  dbcket. 
Thereupon  the  defendant  was  p'-tlBed  by  her 
attorney  that  she  could  go  h<-;;«,  and  that  she 
would  not  be  needed  until  the  next  term  of 
court,  and  the  witnesses  were  discharged. 
It  seems  that  the  district  attorney,  in  making 
this  agreement,  acted  under  a  misapprehen- 
sion as  to  the  attitude  of  counsel.  The 
circuit  judge,  for  reasons  satisfactory  to  him- 
self, set  aside  the  order  of  continuance  with- 
in two  hours  after  It  was  made,  and  prompt- 
ly notified  defendant's  counsel  that  the  case 
would  be  tried  at  that  term  of  court.  It  ap- 
pears that  the  attorneys  made  a  reasonable 
effort  to  get  word  to  their  client  but  failed 
to  do  so.  and  on  the  last  day  of  the  term. 
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same  week  and  a  half  after  the  order  of 
continuance  was  set  aside,  appellant's  case 
was  called,  the  appeal  dismissed,  and  a  writ 
of  procedendo  Issned  to  the  Justice's  court 

We  are  not  able  to  resist  the  conclusion 
that  injustice  was  done  the  appellant  by  this 
proceeding.  Her  attorneys  show  that  they 
were  unfamiliar  with  her  place  of  residence, 
and  both  the  mails  and  the  telephone  were 
employed  in  a  vain  effort  to  get  into  com- 
munication with  her.  We  thlnic  the  Justice 
of  the  cause  demands  that  the  case  be  re- 
Instated  and  tried  on  its  merits. 

Reversed  and  remanded. 


2>AY  LUMBESl  &  MFG.  CO.  t.  CITIZBNS' 
BANK.    (No.  13,769.) 

(Supreme  Conrt  of  Mississippi.    March  8,  1909.) 

JUDOUERT  (j  17*)— Process  to  Sustair— Ef- 
fect OF  ArrEABANCE. 

Where  service  of  process  in  a  case  was  not 
mifficient  to  support  a  defanit  judgment  against 
a  nonresident  corporation  defendant,  the  defect 
was  not  cured  as  to  that  defendant  by  tlie  entry 
of  appearance  by  other  defendants  sued  jointly 
with  it. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Dec.  Dig.  S  17.*1 

Appeal  from  Circuit  Court,  Ilancocli  Coun- 
ty; W.  H.  Hardy,  Judge. 

Action  by  the  Citizens'  Bantc  against  the 
Day  Lumber  &  Manufacturing  Company  and 
others.  There  was  a  judgment  by  default 
against  the  mentioned  defendant,  and  it  ap- 
peals.    Reversed  and  remanded. 

The  Citizens'  Banlc  brought  suit  against 
the  Day  Lumber  &  Manufacturing  Company 
and  others  on  a  certain  promissory  note. 
Service  was  bad  upon  all  of  the  parties  de- 
fendant except  the  appellant,  a  nonresident 
corporation.  The  record  fails  to  disclose  that 
service  was  had  either  by  process  or  by  pub- 
lication, and  there  is  no  entry  of  nppearnnce 
or  waiver  of  service  In  the  record.  There 
was  a  Judgment  by  default  against  the  appel- 
lant, and  tbls  appeal  Is  prosecuted. 

Will  A.  Parsons,  for  appellant  Shivers  & 
Shivers,  for  appellee. 

FLETCHER,  J.  It  is  conceded  by  appel- 
lee that  the  service  of  process  in  this  case 
will  not  support  a  Judgment  by  default ;  but 
it  Is  insisted  that  appellant  entered  an  ap- 
pearance in  the  cause,  which  cures  the  defect 
in  the  service.  Doubtless  this  view  of  the 
law  is  correct ;  but  the  trouble  Is  that  there 
Is  no  evidence  in  the  record  to  show  tbnt  this 
particular  appellant  entered  such  appearance. 
The  appearance  was  manifestly  entered  by 
the  other  defendants,  sued  jointly  with  ap- 
pellant; but  It  is  too  clear  for  argument  that 
tills  appearance  cannot  affect  appellant 

Reverwd  and  reni.Tndert. 


(9S  Hiss.  S«) 
BOARD  OP  SUP'RS  OP  KEMPER  COUN- 
TY V.  NEVILLE.    (No.  13,528.) 

(Supreme  Court  of  Mississippi.    March  22, 
1909.) 

Appkai.  ard  Ebbob  (I  790*)  — Dismissal - 

Moor  Qttkbtion. 

Appeal  from  a  Judgment  holding  that  pro 
ceedings  to  lay  out  a  road  were  void,  so  that 
the  right  by  prescription  to  use  of  the  road  wai 
snbject  to  the  right  to  maintain  gates  at  the 
ends  thereof,  will  be  dismissed  as  involving  only 
a  moot  qoestion ;  it  appearing  that  pending  the 
appeal  regular  proceeaings  to  lay  out  the  road 
and  remove  the  gates  had  been  had. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  |  790.*] 

Appeal  from  Chancery  Court,  Kemper  Coun- 
ty; J.  P.  McCool,  Chancellor. 

Action  by  Mrs.  Maria  Giles  Neville  against 
the  Board  of  Supervisors  of  Kemper  County. 
From  an  adverse  Judgment,  defendant  ap- 
peals.   Dismissed. 

Geo.  H.  Ethridge  and  R.  V.  Fletcher,  Atty. 
Gen.,  for  appellant  Geo.  B.  Neville  and  R. 
E.  Wtlboume,  for  appellee. 

WATKINS,  Special  Judge.  One  Mrs.  M. 
P.  Giles,  the  mother  of  the  appellee,  owned 
a  large  tract  of  land  in  Kemper  county.  Miss., 
which,  at  her  death,  descended  to  the  ap- 
pellee, who  now  owns  the  same.  In  the  year 
1887.  during  the  lifetime  of  Mrs.  Giles,  the 
board  of  supervisors  of  Kemper  county  open- 
ed up  a  public  road  through  the  pasture  land 
of  Mrs.  Giles.  The  road  is  said  to  extend 
about  a  mile  through  the  land  in  question. 
Since  the  opening  up  of  this  road  gates  have 
t>een  maiutalued  by  Mrs.  Giles,  and  after  her 
death  by  the  appellee,  where  the  public  road 
enters  this  pasture.  At  the  regular  meeting 
of  the  board  of  supervisors  of  Kemper  county 
in  October,  1007,  an  order  was  passed  by  the 
board  directing  the  clerk  to  issue  an  order 
to  the  sheriff  of  the  county  to  remove  the 
gates  at  once.  The  appellee  obtained  an  in- 
junction restraining  the  county  from  carry- 
ing out  this  order.  The  chancellor,  at  the 
final  hearing  of  the  cause,  held  that  the  pro- 
ceedings taken  by  the  board  of  supervisors 
of  Kemper  county  in  laying  out  this  road 
through  the  land  of  Mrs.  Giles  were  void,  l>e- 
cause  the  provisions  of  the  Revised  Code  of 
1880  in  reference  to  laying  out  of  public  roads 
were  not  complied  with,  and  that  the  rights 
exercised  by  the  public  over  the  same  during 
the  time  which  elapsed  since  the  laying  out 
of  the  road  were  commensurate  with  the  user 
thereof,  or.  In  other  words,  that  the  public 
only  acquired  the  right  by  prescription  to  use 
the  road  subject  to  the  appellee's  right  to 
niMintiiln  gates  across  the  same,  and  made 
perpetual  the  Injunction  restraining  the  au- 
thorities of  Kemper  county  from  removing 
the  gates,  unless  compensation  was  made  the 
appellee. 

.\n  appeal  was  prosecuted  from  this  decree 
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by  tbe  appellant  The  appellee  makes  a  mo- 
^Jon  In  the  court  to  dlsmlBs  the  appeal,  be- 
cause the  appellant  had,  since  tbe  rendition 
of  tbe  final  decree  in  the  court  below  and 
since  tbe  prosecution  of  this  appeal,  conform- 
ed in  every  respect  to  the  decree  of  the  chan- 
cellor by  proceeding  to  lay  out  a  public  road 
across  said  land  in  the  manner  provided  in 
the  present  Code,  and  then  proceeded  to  have 
said  gates  removed  In  tbe  manner  provided 
by  law.  It  aflannatlvely  appearing  from  tbe 
proof  in  this  record  that  this  course  has  been 
taken,  the  court,  finding  that  there  only  re- 
mains to  be  settled  a  mooted  question  of  law, 
wltb  no  rights  to  be  afTected  thereby,  is  of 
the  opinion  that  the  motion  to  dismiss  the  ap- 
peal should  be  sustained ;  and  it  is  according- 
ly ordered. 

(9S  Mlra.  21) 

BHAMB  T.  LIGHT.  HEAT  &  WATER  CX). 
(No.  13,455.) 

(Sapreme  Court  of  Mississippi.     March  22, 
1909.) 

1.  ToBTS  (I  15*)— Pboximatk  Cause. 

A  tort-feasor  is  liable  for  the  natural  con- 
sequences that  will  probably  result  from  his 
wrongful  act. 

TEd.  Note.— For  other  cases,  see  Torts,  Cent 
Dig.  I  20;  Dec.  Dig.  |  15.») 

2,  Watebs  and  Wateb  Coubses  (S  206*)— 

WATEB   OOUPARIGS — NCGLIQBNCB. 

A  water  company,  contracting  with  a  city 
to  supply  water,  obliEated  itself  to  keep  the 
hydrants  In  repair,  and  had  the  right  to  cut  oB 
the  water  flow  to  make  repairs.  It  cut  off 
the  water  supply  for  SO  minutes  to  repair  a 
hydrant  without  notifying  a  patron  who  had 
installed  a  gas  heater,  highly  dangerous  if  left 
burning  after  tbe  water  supply  ceased.  The 
patron  lit  the  gas  and  tnmed  on  the  water,  and 
m  consequence  of  the  company  cutting  off  tbe 
water  supply  a  fire  was  set,  causing  suDstantial 
damages.  The  conpany  had  no  knowledge  of 
the  installation  of  the  heater.  Beld,  that  the 
failure  of  tbe  company  to  notify  the  patron  of 
the  cutting  off  of  the  water  supply  was  not 
actionable  negligence. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  i  301;  Dec.  Dig. 
I  206.  •] 

Appeal  from  Circuit  Court,  Hinds  County; 
W.  H.  Potter,  Judge. 

Action  by  Mrs.  L.  T.  Brame  against  the 
Light,  Heat  &  Water  Company.  From  a 
Judgment  for  defendant,  plaintiff  appeals. 
Affirmed. 

li.  Brame  and  Harris  *  Willing,  for  ap- 
pellant   Qreen  &  Green,  for  appellee. 

FLETCHER,  J.  Appellant  was  tbe  own- 
er Of  a  handsome  residence  situated  in  the 
city  of  Jackson,  and  had  Installed  therein 
In  the  bathroom  a  device  known  In  tbls  rec- 
ord as  an  "instantaneous  gas  beater."  Tbls 
beater  was  so  arranged  that  It  was  com- 
paratively safe  as  long  as  there  was  a  con- 
tinuous flow  of  water,  but  highly  danger- 
ous if  left  burning  after  the  water  supply 


had  ceased.  On  a  certain  afternoon  appellant 
had  lighted  the  gas  and  turned  on  tbe  wa- 
ter, and  then  left  the  bathroom  for  a  few 
moments.  During  her  absence  the  flow  of 
water  ceased,  and  as  a  result  the  bouse  was 
set  aflre  and  substantial  damage  resulted. 
Tbe  cessation  in  tbe  flow  of  water  was  due 
to  the  fact  that  the  water  company.  In  order 
to  repair  a  leaking  hydrant,  had  cot  off  the 
water  along  tbe  street  In  front  of  appel- 
lant's residence,  and  no  notice  of  tbe  Inten- 
tion so  to  do  had  been  given.  Tbe  flow  of 
water  waa  suspended  for  about  half  an 
hour.  It  was  shown  on  the  bearing  that 
tbe  water  company  had  no  notice  of  the  fact 
that  the  heater  had  been  installed  In  Mrs. 
Brame'B  residence.  From  a  peremptory  in- 
struction in  appellee's  favor,  Mrs.  Brame 
appeals. 

Several  reasons  are  urged  here  in  support 
of  tbe  action  of  tbe  circuit  court  It  is  said 
that  the  liability  of  the  company  towards 
its  patrons  must  be  measured  by  the  terms 
and  stipulations  of  the  contract  between  the 
company  and  the  city.  This  contract  pro- 
vides in  effect  that  tbe  water  company 
shall  at  all  times  maintain  a  sufficient  sup- 
ply of  water,  except  when  suspended  for 
necessary  repairs.  The  contract  further  pro- 
vides that  the  fire  hydrants  mentioned  shall 
be  kept  in  good  order,  and  It  is  made  tbe 
duty  of  the  company  to  repair  such  hydrants 
forthwith,  when  notified  that  they  are  nm 
of  repair.  It  being  shown  in  the  instant 
case  that  a  particular  hydrant  needed  re- 
pairing, we  are  told  that  the  contract  with 
tbe  city  permitted,  and,  indeed,  demanded, 
that  the  water  shotild  be  cut  off  for  a  short 
time,  since  tbe  hydrant  could  not  otherwise 
be  repaired.  It  is  argued  that  tbe  citisen. 
contracting  with  tbe  company  for  water  and 
Joining  his  service  pipe  to  the  mains  con- 
structed by  the  company,  has  bis  rights  de- 
termined by  the  contract  with  the  city,  and 
is  therefore  in  no  position  to  complain  if 
there  has  been  a  temporary  suspension  of 
water  service,  due  to  the  making  of  neces- 
sary repairs.  On  tbe  other  hand.  It  is  said 
that  this  water  company,  under  its  fran- 
chise, contracts,  and  mode  of  operation,  la  a 
public  service  corporation,  charged  with  cer- 
tain obligations  to  tbe  public,  and  especially 
Its  patrons,  and  that  it  must  use  all  neces- 
sary and  reasonable  precautions,  in  conduct- 
ing its  business,  not  to  so  operate  it  as  to 
lead  to  injury;  that  these  instantaneous 
heaten  are  in  common  use  In  the  city  of 
Jackson,  of  wblch  fact  the  company  either 
was  or  should  have  been  Informed;  that 
tbe  company  is  charged  wltb  knowledge  of 
the  fact  that  it  will  lead  to  disastrous  con- 
flagrations if  tbe  water  is  cut  off;  that 
knowing  this,  notice  should  have  been  given 
of  such  Intention,  and  the  failure  to  do  so 
is  an  actionable  tort     Hence  it  Is  argued 
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the  contract  with  the  city  la  atilte  outside 
of  this  case. 

We  are  not  prepared  to  gainsay  the  sound- 
ness of  appellant's  contention  on  tliis  phase 
of  the  case;  but  we  do  say  that,  while  the 
contract  may  not  contain  the  full  measure  of 
appellant's  rights  and  appellee's  duties,  yet 
It  may  be  looked  to  as  valuable  in  determin- 
ing whether  the  company  has  in  this  case 
been  negligent.  For  this  contract  obligates 
the  company  to  keep  the  fire  hydrants  In  re- 
pair and  permits  a  suspension  ot  the  water 
flow  for  this  purpose.  It  can,  therefore, 
not  be  argued  tliat  the  company  was  negli- 
gent in  cutting  off  the  water  for  thirty  min- 
utes. The  wrong  must  consist  rather  In 
falling  to  notify  users  of  the  particular  de- 
vice here  involved.  This  narrows  the  com- 
pass of  the  inquiry  to  fids:  Was  it  action- 
able negligence  to  suspend  the  flow  without 
notifying  Mrs.  Brame?  Liability  for  tort  is 
predicated  upon  the  view  that  the  tort-fea- 
sor must  be  held  liable  for  the  natural  con- 
sequences that  will  {HVbably  result  from  his 
wrongful  act.  Keeping  this  elementary  tru- 
ism in  mind,  we  can  see  the  imi>ortance  of 
the  admitted  fact  tliat  the  water  company 
had  no  knowledge  that  this  beater  had  been 
installed  In  this  particular  residence;  for, 
If  knowledge  of  the  existence  of  such  a  flz- 
ture  Was  wanting,  how  conid  the  company 
reasonably  anticipate  that  a  temporary  ces- 
sation of  the  water  flow  would  lead  to  dis- 
astrous consequences?  The  only  possible 
method  of  avoiding  this  obvious  obstacle  to 
recovery  is  to  say  that  it  was  the  duty  of 
the  water  company  to  keep  abreast  with  the 
march  of  modem  progress,  and  that  it  must 
be  charged  with  knowledge  of  the  fact  that 
these  heaters  had  come  into  general  use; 
that,  knowing  that  many  citizens  had  in- 
stalled these  devices,  it  was  the  duty  of  the 
water  company  to  search  out  these  persons 
and  notify  them  of  the  intention  to  shut  off 
the  water,  or  that  some  system  of  signaling 
or  other  manner  of  giving  notice  should 
have  been  adopted.  To  our  mind  tills  view 
Imposes  too  high  a  duty  upon  the  company. 
It  calls  for  a  degree  of  vigilance  far  be- 
yond what  may  be  characterized  as  ordi- 
nary or  reasonable.  It  would  charge  the 
company  with  notice  of  every  improvement 
wliich  the  fruitful  ingenuity  of  an  Inventive 
age  might  devise,  provided  It  depended  In 
any  degree  upon  the  flow  of  water.  To  hold 
the  company  liable  in  this  case,  we  must 
conciude  that  the  company  might  reasonably 
have  anticipated,  first,  that  Mrs,  Brame  bad 
<me  of  these  Instantaneous  heaters;  sec- 
ond, that  she  would  undertake  its  operation 
daring  the  particular  half  hour  that  the 
water  was  shut  off;  third,  that  It  would  be 
left  unguarded  while  in  operation;  and, 
foarth,  that  the  cessation  in  the  flow  would 
cause  a  fire.    We  think  the  chain  of  causa- 


tion la  too  lengthy  here  to  connect  the  loss 
with  the  failure  to  give  notice. 

We  cannot  see  the  relevancy  of  the  cases 
cited  by  appellant  Reliance  is  had  upon 
the  case  of  Coy  v.  Indianapolis  Gas  Com- 
pany, 146  Ind.  055,  46  N.  E.  17.  36  L.  B.  A. 
535.  This  case  Is  authority  for  the  proposi 
tion  tliat  a  failure  to  supply  gas  Is  a  tort; 
but  it  deals  with  the  primary  duty  of  the 
public  service  corporation  not  to  breach  its 
contract  to  supply  in  a  reasonable  manner 
its  patrons  with  fuel,  known  to  be  for  heat- 
ing purposes.  But  here  the  damage  result- 
ed, not  proximately  through  the  failure  of 
the  company  to  supply  water,  but  because 
of  the  InterpositiMi  of  an  unfamiliar  mech- 
anism, the  existence  of  which  was  un- 
known to  the  company.  The  case  of  Guard- 
ian, etc..  Trust  Company  v.  Fisher,  200  U. 
S.  57,  20  Sup.  Ct  180,  60  L.  Ed.  367,  does  no 
more  than  to  decide  that,  if  damages  are  re- 
coverable for  a  failure  of  a  water  company 
to  supply  water,  such  damages  are  properly 
recovered  in  an  action  of  tort  The  some- 
what familiar  greenhouse  cases  referred  to 
have  their  origin  in  special  contracts  to  fur- 
nish a  supply  of  water  for  particular  pur- 
poses, well  known  to  the  water  company. 
We  are  without  direct  precedent  to  guide  us; 
but,  applying  familiar  and  general  princi- 
ples to  the  facts  before  us,  we  are  con- 
strained to  uphold  the  action  of  the  lower 
court 

We  have  not  thought  It  necessary  to  dis- 
cuss the  question  of  contributory  negligence, 
based  either  upon  the  failure  of  the  appel- 
lant to  watch  the  heater  or  upon  the  allege 
ed  defective  construction  of  the  vent  pipe. 

Affirmed. 


(94  Stlss.  653) 

CIT;  or  BILOXI  et  al.  V.  BILOXI  REAL 
ESTATE  CO.  et  al.    (No.  13,807.) 

(Supreme  Court  of  MlssiarippL    March  22; 
1909.) 

Taxation  (J  449*)  —  Equauzahoh— Boabd— 

TiiiE  OF  MEffrma. 

Code  1906,  i  4291,  requires  the  assessor  to 
complete  and  deliTer  the  tax  roll  to  the  clerk 
of  the  board  of  aupervisois  on  or  before  the 
first  Monday  in  Jul;  of  each  year;  section 
4294  requires  the  board  of  supervisors  at  its 
July  meeting  to  examine  and  determine  whether 
the  assessmen-t  is  to  be  approved;  and  sec- 
tion 3422  declares  that  the  mayor  and  board  of 
aldermen  of  a  city,  town,  or  village  may,  at  a 
regular  or  special  meeting,  to  be  held  in  Sep- 
tember or  October  of  each  year,  increase  or 
diminish  the  value  of  property  assessed  for 
taxation.  Held,  that  the  mayor  and  aldermen 
had  no  power  to  equalize  assessments  after  the 
expiration  of  the  month  of  October,  though  the 
meetings  held  in  the  succeeding  month  were  ad- 
journments of  a  meeting  begun  on  October  31st 

[Ed.    Note.— For   other    cases,    see   Taxation, 
Dec  Dig.  I  449.»] 

Fletcher,  J.,  dissenting. 

Appeal    from    Chancery    Court,    Harrls<« 
County;  T.  A.  Wood,  Chancdlor. 
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Suit  by  the  Blloxl  Real  Estate  Company 
and  others  against  the  City  of  Blloxl  and 
others.  Judgment  for  complainants,  and  de- 
fendants appeal.    Affirmed  and  remanded. 

This  Is  a  bill  for  Injunction  seeking  to  re- 
strain the  city  of  Blloxl  and  Its  officials  from 
collecting  a  tax  levied  by  the  municipal  aa- 
thorlties  upon  the  property  within  the  city 
limits ;  It  being  alleged  that  said  tax  levy  is 
In  violation  of  law,  because  the  mayor  and 
board  of  aldermen  met  on  October  31,  1908, 
for  the  purpose  of  raising  and  lowering  the 
values  of  the  taxable  property  in  the  city, 
and  continued  their  sessions  during  the  month 
of  November,  which  is  alleged  to  be  In  vio- 
lation of  section  3422  of  the  Code  of  1906, 
which  is  as  follows :  "The  mayor  and  board 
of  aldermen  of  a  city,  town,  or  village  may, 
at  a  regular  or  special  meeting,  to  be  held 
in  September  or  October  in  each  year,  in- 
crease or  diminish  the  valuation  of  proper- 
ty as  assessed  for  taxation.  Ten  days'  no- 
tice of  the  meeting  at  which  such  changes 
are  to  be  made  shall  be  given  by  posting  writ- 
ten notices  thereof  in  five  or  more  public 
places  in  the  municipality,  and  in  cities  the 
notice  shall  also  be  published  in  a  newspaper, 
if  there  be  one  published  therein.  Any  per- 
son aggrieved  by  the  action  of  the  mayor  and 
board  of  aldermen  may  appeal  therefrom  to 
the  circuit  court  as  in  other  cases  of  appeal, 
and  the  same  shall  be  tried  de  novo  in  the 
circuit  court." 

L.  H.  Doty  and  W.  P.  Elmer,  Jr.,  for  ap- 
pellants. Dodds,  Leathers  &  Goldman,  for 
appellees. 

MAYES,  J.  If  the  injunction  In  this  case 
Is  maintainable,  it  must  be  on  the  sole  ground 
that  the  mayor  and  board  of  aldermen  had 
no  power,  under  section  3422  of  the  Code  of 
190C,  to  increase  or  diminish  the  valuation 
of  any  property  assessed  for  taxation  after 
October,  the  time  limit  fixed  by  the  Legisla- 
ture for  such  action.  We  have  examined, 
very  carefully,  all  the  other  contentions  of 
counsel  for  appellees  on  the  questions  urged, 
and  it  la  our  Judgment  that  there  is  no  mer- 
it in  any  of  them,  since  the  facts  alleged.  If 
true,  as  to  all  other  matters  not  indicated 
above,  are  mere  irregularities,  and  not  sub- 
ject to  impeachment  by  any  collateral  pro- 
ceeding. 

If  section  3422  of  the  Code  of  1906  limited 
the  mayor  and  board  of  aldermen  in  the  time 
within  which  they  should  meet  for  the  pur- 
pose of  increasing  or  diminishing  the  valua- 
tion of  property  assessed  for  taxation  to  a 
regular  or  special  meeting  to  be  held  In  Sep- 
tember or  October  and  no  other  time,  then 
any  meeting  held  for  this  purpose,  even 
though  It  be  an  adjourned  meeting  beginning 
on  the  31st  day  of  October,  which  extended 
the  Bitting  time  fixed  by  the  statute  for  this 
purpose.  Is  utterly  void  as  to  anything  done 
by  them  after  that  date.  In  order  to  deter- 
Blne  this,  we  car<.ot  look  alone  to  the  chap- 


ter on  municipalities,  but  must  also  consider 
the  general  revenue  laws  of  the  state.  In- 
deed, by  secUon  3423  of  the  Cbde  of  1906 
It  is  required  that  the  tax  collector  of  the 
municipality  shall  col'ict  municipal  taxes 
during  the  time,  and  In  the  same  mannec, 
and  under  the  samf  penalties  as  the  state 
and  county  taxes  are  collected,  and  shall  in 
all  particulars,  in  <o  far  as  not  otherwise 
provided,  be  governed  by  the  general  revenue 
laws  of  the  state.  The  whole  scheme  of  the 
revenue  laws  clearly  contemplates  that  the 
tax  rolls  shall  be  made  up  and  ready  for  col- 
lection about  November  of  each  year,  and  the 
process  of  preparation  Is  not  to  be  indef- 
initely protracted.  By  section  4291  of  the 
Code  of  1906  it  is  made  the  duty  of  the  as- 
sessor to  complete  and  deliver  the  rolls  to 
the  clerk  of  the  board  of  supervisors  on  or 
before  the  first  Monday  In  July  In  each  year. 
By  section  4294  it  is  made  the  duty  of  the 
board  of  supervisors  at  Its  July  meeting  to 
examine  and  determine  whether  or  not  tlie 
assessment  is  to  be  approved.  By  section 
4314  of  the  Code  of  1906  it  is  made  the  duty 
of  every  person  assessed  to  pay  his  taxes  on 
or  before  the  15th  day  of  December. 

We  merely  dte  these  sections  of  the  Code 
for  the  purpose  of  showing  that  it  was  plain- 
ly the  purpose  of  the  Legislature  to  limit  the 
time  In  which  there  shall  be  a  preparatloa 
of  the  rolls  for  the  purpose  of  taxation,  since 
it  Is  necessary,  before  the  time  arrives  for 
the  payment  of  taxes,  that  all  rolls  should 
be  complete  and  In  the  hands  of  the  tax  col- 
lector. In  the  case  of  Tlemey  v.  Brown,  67 
Miss.  109,  6  South.  737,  where  the  board  of 
supervisors  approved  an  assessment  roll  three 
days  after  the  time  limit  allowed  by  law 
under  section  1353  of  the  Revised  Code  of 
1871,  which  only  allowed  the  supervisors  to 
remain  in  session  four  days,  and  no  longer, 
it  was  held  that  such  action  was  void  and 
could  not  support  a  tax  sale  of  lands  made 
under  it  In  the  case  of  New  Jersey  Zinc 
Company  v.  Sussex  County  Board  of  Equali- 
zation, 70  N.  J.  Law,  186,  56  Atl.  138,  it 
was  held  that,  where  the  board  of  equaliza- 
tion was  limited  in  the  time  for  the  comple- 
tion of  Its  work  to  the  last  day  of  September, 
the  board  could  not  act  upon  assessments  on 
October  1st,  and  that,  if  It  did,  such  an  ac- 
tion was  a  nullity.  To  the  same  etTect  are 
the  cases  of  Auditor  General  v.  Sessions,  lOO 
Mich.  343,  58  N.  W.  1014;  Auditor  General 
V.  Chandler,  108  Mich.  569,  66  N.  W.  482; 
Wiley  ▼.  Floumoy  et  al.,  30  Ark.  609;  Slonx 
City  &  Pac.  Ry.  v.  Washington  County,  3  Neb. 
30;  State  V.  Cent  Pac.  Ry.  Co..  21  Nev.  270, 
30  Pac.  693.  In  the  case  of  Matador  Land 
&  CatUe  Co.  V.  Custer  County,  28  Mont  286, 72 
Pac.  662,  it  Is  held  that  the  life  of  a  board 
of  equalization  being  fixed  by  the  Legislature, 
they  can  hold  for  no  longer  time  than  that 
prescribed. 

The  Legislature  of  the  state  never  contem- 
plated that  the  mayor  and  board  of  alder- 
men would  undertake  to  extend  the  time  «? 
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lowed  them  by  law  for  Increasing  or  diminish- 
ing valnatlons  by  undertaking  to  fix  their 
first  meeting  on  the  last  day  In  the  month, 
and  then  protract  the  session  beyond  the  time 
by  adjourned  meetings.  That  cannot  be  done 
without  defeat  of  the  legislative  purpose.  We 
only  decide  In  this  case  that  the  action  of 
the  mayor  and  board  of  aldermen,  under  sec- 
tion 3422,  after  October,  was  a  nullity;  but 
we  do  not  hold  that  the  assessment  as  re- 
turned by  the  special  assessor  appointed  for 
this  purpose  was  not  valid  In  so  far  as  this 
proceeding  is  concerned,  and  furnishes  a  true 
roll  as  a  basis  for  the  collection  of  taxes. 
The  case  Is  affirmed  and  remanded. 

FLETCHER,  J.  (dissenting).  I  am  driven 
to  dissent  I  cannot  bring  myself  to  agree 
that  section  3433  is  so  peremptory  in  Its 
meaning  that  the  additions  and  corrections  to 
an  assessment  roll  made  at  a  meeting  begun 
In  October  but  extending  beyond  that  month 
are  absolutely  void.  No  case  has  been  call- 
ed to  my  attention  which  so  holds  either  di- 
rectly or  by  fair  Inference.  The  cases  cited 
in  the  majority  opinion  deal  with  statutes 
which  In  etrect  prohibit  the  continuance  of 
the  session  beyond  a  named  date.  But  the 
statute  here  requires  no  more  than  that  the 
meeting  shall  be  held  in  September  or  Octo- 
ber. The  meeting  was  in  fact  held  in  Octo- 
ber, but  it  being  impossible  to  complete  the 
business  at  the  initial  session,  the  sitting 
was  protracted  into  the  month  of  November. 
This  at  most  was  In  my  Judgment  no  more  than 
an  irregularity  of  which  advantage  must  be 
taken,  if  at  all  by  appeal.  Hereafter  munic- 
ipal boards  must  see  to  it  that  in  spite  of  un- 
avoidable accidents,  impossible  to  foresee, 
their  meetings  must  be  concluded  before  the 
first  of  November.  I  can  find  no  warrant 
in  the  statute  for  such  a  rigid  holding. 


(M  Ulu.  5S7) 

BANK  OF  MEADVILLB  et  at.  v.  HARD?. 
(No.  13,359.) 

(Supreme  Court  of  MiBsissippI.     March  22, 
1909.) 

1.  Rbchvibs  (t  5*)— Appointment— Pbndimo 
Cause. 

Since  tbere   must   be  a  cause   pending  in 

court  before  a   receiver  can  be  appointed,  an 

appointment  in  advance  of  filing  the  bill  is  void. 

[EA.   Note.— For  other  casea.   see   Receivers, 

Cent  Dig.  {  6 ;  Dec.  Dig.  {  5.*] 

2.  Rbceivebs  (J  64*)  — Appointment  — JuDi- 
ciAi,  Record— CoNTBADicTiON  by  Pabol. 

Where  an  order  appointing  a  receiver  show- 
ed on  its  face  that  the  appointment  was  not 
made  until  after  the  bill  bad  been  filed,  and 
that  the  order  was  not  signed  until  the  day  after 
the  filing  of  the  bill,  such  order,  on  being  filed 
and  entered,  became  a  judicial  record  importing 
absolute  verity,  which  could  not  be  impeached, 
either  by  parol,  by  a  statement  of  the  chan- 
cellor, or  otherwise,  except  for  fraud. 

(Eld.   Note.— For  other  cases,   see  Receivers, 
Dec.  Dig.  {  54.*] 


Appeal  from  (Hiancery  Court,  Franklin 
County;  J.  S.  Hicks,  Chancellor. 

"To  be  officially  reported." 

Suit  by  Mrs.  Norma  M.  Hardy  against 
the  Bank  of  MeadviUe  and  others.  From  a 
decree  appointing  a  receiver  and  overruling 
a  motion  to  vacate  the  receivership,  defend- 
ants appeal.    Affirmed. 

Stone  Deavours  and  Bennett  ft  Torrey,  for 
appellants.     H.  Cassedy,  for  appellee. 

FLBTOHBB,  J.  On  <w  about  February 
15,  1908,  the  Bank  of  MeadvUle  found  itself 
in  a  falling  condition,  due  partly  to  the  gen- 
era] financial  condition  of  the  country  and 
partly  to  mismanagement  on  the  part  of  the 
cashier.  Indeed,  it  is  contended  by  appel- 
lants that  the  cashier  was  guilty  of  crim- 
inal peculations.  However  that  may  I>e,  at 
a  stockholders'  meeting  held  on  February 
15th  it  was  determined,  among  other  things, 
that  the  bank  should  make  a  general  assign- 
ment since  it  was  deemed  impossible  that 
it  could  be  continued  as  a  going  concern. 
Thereupon  Mrs.  Norma  M.  Hardy,  who  own- 
ed certain  shares  of  stock,  prepared  a  bill, 
alleging  that  she  was  a  stockholder;  that 
at  the  stockholders'  meeting  held  on  Feb- 
ruary 15th  50  shares  of  stock,  owned  as  it 
was  claimed  by  a  rival  bank  in  violation  of 
law,  were  voted;  that  the  president  of  the 
bank  had  been  permitted  to  withdraw  cer- 
tain collateral,  to  the  injury  of  general 
creditors  and  stockholders;  and  that  a 
scheme  had  been  devised  to  reorganize  the 
bank  in  such  a  way  as  to  destroy  the  value 
of  complainant's  stock  holdings.  There  were 
other  allegations  not  now  necessary  to  set 
out  fully.  The  prayer  of  the  bill  was  for 
a  receiver,  for  an  injunction  against  the  re- 
organization scheme,  for  a  cancellation  of 
the  stock  alleged  to  be  tield  illegally  by  the 
rival  bank,  for  the  return  of  the  collaterals 
alleged  to  have  been  improperly  withdrawn 
by  the  president  and  for  general  relief. 
This  bill  was  filed  at  11  dS  o'clock  p.  m.  on 
February  16th.  At  6  o'clock  on  the  morn- 
ing of  February  17th  there  was  filed  In  the 
office  of  the  chancery  clerk  of  Franklin 
county  an  order,  signed  by  the  chancellor, 
reciting  that  the  foregoing  bill  of  complaint 
had  been  presented  to  him,  that  it  appeared 
to  the  court  that  said  bill  had  already  been 
filed  and  that  the  cause  made  thereby  was 
a  pending  one,  and  that  an  emergency  ex- 
isted which  justified  the  appointment  of  a 
receiver  without  notice.  The  order  appoint- 
ed a  receiver  and  approved  the  bond.  This 
order  appointing  a  receiver  was  dated  Feb- 
ruary 17th.  Upon  the  ffiing  of  the  decree, 
the  receiver  took  charge  of  the  assets  and 
property  of  the  bank,  and  has,  for  more 
than  a  year,  l>een  engaged  in  the  discharge 
of  the  duties  of  his  office.  The  defendants 
to  the  bill  answered,  and  filed  an  appUca- 


•For  other  caiea  lee  lame  topic  and  aectlon  NUMBBH  tn  Dec.  A  Am.  Digs.  UOT  to  data,  ft  Reporter  Indeze* 


Digitized  by 


Google 


732 


48  SOUTHEBN  BEPOBTEB. 


fMlM. 


tion  to  vacate  the  receivership.  From  an 
order  overruling  the  motion  to  vacate  the 
recelv««hlp,  the  bank  of  MeadvlUe  and  Its 
codefendants  prosecute  this  appeal. 

Upon  the  hearing  of  this  application  the 
chancellor  made  the  following  statement: 
"On  the  leth  day  of  February,  1908,  Jndge 
Jeff  Truly,  an  attorney,  presented  to  him  (the 
chancellor)  the  bill  of  complaint,  then  un- 
sworn to,  and  the  chancellor  and  Judge  Tm- 
ly  discussed  the  bill  of  complaint,  as  to 
whether  uiMn  Its  face  it  was  sufficient  in  its 
allegations  to  Justify  the  court  in  appointing 
a  receiver  without  notice,  and  the  chancel- 
lor expressed  himself  that  it  was  sufficient; 
bat  that  he  would  not  appoint  a  receiver 
ontil  a  bin  should  be  filed.  This  conference 
was  held  abont  12  o'clock  on  Sunday,  Feb- 
ruary 16tb.  Afterwards  Judge  Truly  and 
Judge  Deavonrs  met  the  chancellor,  about 
7  o'clock  p.  m.,  and  stated  that  the  bill  of 
complaint  had  been  sent  to  Meadville  to  be 
filed,  and  presented  a  draft  of  the  decree, 
and  the  bond  of  the  receiver  to  be  appoint- 
ed, and  the  bond  of  the  complainant.  The 
chancellor  at  that  time,  at  7  o'clock  p.  m. 
on  the  16th  day  of  February,  signed  the  de- 
cree, with  the  direction  that  it  was  not  to 
be  filed  until  after  the  bill  had  been  filed  in 
the  clerk's  office  In  Meadville.  It  was  sug- 
gested that  the  chancellor  keep  the  draft  of 
the  decree,  and  that,  when  word  had  been 
received  that  the  bill  of  complaint  had  been 
filed,  the  chancellor  would  then  sign  the 
decree,  but  the  chancellor  stated  that  he  did 
not  desire  to  be  awakened  late  at  night,  and 
so  signed  the  decree  then  at  7  o'clock  p.  m., 
the  16th,  and  delivered  it  to  Jndge  Truly, 
an  attorney  and  officer  of  the  court,  to  be 
filed  after  the  filing  of  the  bill  of  complaint, 
which  directions  were  complied  with,  as 
shown  by  the  record." 

It  Is  insisted  that  the  appointment  of  a 
receiver  was  void,  since  it  appears  from  the 
above  statement  of  the  chancellor  that  the 
order  appointing  the  receiver  was  in  fact 
signed  before  the  bill  was  ffied  and  before 
any  cause  was  in  fact  pending.  Therefore 
appellants  invoke  the  authority  of  Hardy  v. 
McClellan,  68  Bflss.  511,  Barber  v.  Manier. 
71  Miss.  726,  16  South.  890,  and  Smith  v. 
Valley  Dry  Goods  Co.,  79  Miss.  276,  80 
South.  653.  These  cases  unquestionably 
hold,  what  is  nniversaily  accepted  as  the 
law,  that  there  must  be  a  case  pending  In 
court  before  a  receiver  Is  appointed,  and 
that  an  appointmrat  in  advance  of  the  filing 
of  the  bill  is  void.  The  point  before  us  must 
be  considered  in  the  light  of  the  recitals  of 
the  order  appointing  the  receiver.  Upon  its 
face  it  shows  that  the  receiver  was  not  ap- 
pointed until  after  the  bill  had  been  filed, 
and  that  in  fact  there  was  a  cause  pending 
when  the  appointment  was  made.  It  fur- 
ther appears  from  the  order  that  it  was 
•Blguecl  on  the  day  after  the  bill  was  filed. 
This  order,  being  duly  filed  and  entered,  be- 
comes a  Judicial  record  in  the  cause,  which 


Is  now  sought  to  be  contradicted  and  over- 
thrown by  parol.  In  this  view  of  the  mat- 
ter. We  are  face  to  face  with  the  familiar 
principle  that  a  Judicial  record  imports  ab- 
solute verity,  and  cannot  l>e  impeached  or 
contradicted,  except  for  fraud.  As  a  mat- 
ter of  fact,  there  is  no  soggestlon  of  fraud 
in  the  case  under  consideration,  and  no  hint 
thereof  in  the  application  to  vacate  the  re- 
cetverstilp.  So  that  we  have  the  case  of  a 
decree  regular  on  its  face,  and,  if  taken  as 
true,  rendered  in  a  pending  cause  after,  suit 
filed,  ai>on  which  no  attack  is  made,  except 
as  shown  by  the  statement  of  the  chancel- 
lor contradicting  ito  recitals.  We  are  of  the 
opinion  that  the  validity  of  the  decree  can- 
not be  attacked  in  this  manner,  and  that 
we  cannot  look  to  the  statement  of  the 
chancellor  in  determining  the  Question  of 
Jurisdiction  or  the  validity  of  the  order. 
It  was  held  in  Jones,  Beceiver,  v.  WUllamB, 
62  Miss.  183,  that  the  minutes  of  the  cir- 
cuit court,  when  signed  by  the  Judge,  could 
not  be  contradicted  as  to  the  real  date  of 
the  adjournment  of  the  court  by  the  affida- 
vit of  the  Judge  himself  and  members  of  the 
bar  as  to  when  the  court  did  in  truth  ad- 
journ. It  Is  there  said:  "Judicial  records* 
required  by  law  to  be  kept,  are  said  to  im- 
port unerring  verity,  and  to  be  conclusive 
evidence  against  all  the  world  as  to  their 
existence,  date,  and  legal  consequences."  So 
in  Childress  v.  Carley  et  al.,  46  South.  164^ 
it  was  held  that  no  evidence  would  be  re- 
ceived or  considered  tending  to  show  that 
a  Judgment  entry  was  in  fact  not  made  un- 
til aft»  the  minutes  had  been  signed  and 
the  court  had  adjourned.  This  case  goes 
fully  Into  the  question,  and  reaffirms  with 
approval  the  doctrine  of  Jones  v.  Williams, 
supra, 

The  case  under  consideration  falls  square- 
ly within  the  principles  of  these  two  cases. 
The  stetement  of  the  chancellor  is  directed 
specifically  to  the  point  that,  while  the  de- 
cree appointing  the  receiver  bears  date  of 
February  17th,  It  was  -in  fact  made  on  the 
16th.  We  have  seen  that  under  the  authori- 
ties cited,  in  the  absence  of  any  fraud,  we 
must  look  to  the  record,  and  to  the  record 
alone,  for  proof  of  the  true  date  of  its  exe- 
cution. The  distinction  must  be  kept  in 
mind  between  an  effort  to  show  the  error 
in  the  court's  finding  of  facts  as  expressed 
in  the  decree  and  the  effort  to  prove  that  a 
decree  bearing  one  date  was  in  fact  execut- 
ed on  another  date.  It  may  be  plausibly, 
and  perhaps  correctly,  argued  that  parol  evi- 
dence, or  record  evidence  other  than  the 
decree  itself,  may  be  received  to  show  that 
the  decree  or  order  erroneously  recites  that 
the  bill  has  been  ffied  and  that  the  cause 
was  pending.  But,  given  the  right  to  so 
contradict  the  decree,  there  still  remains  the 
impossibility  of  contradicting  the  recorded 
decree  as  to  the  date  of  Its  rendition.  And 
when  we  accept  as  final  and  indisputable 
the  recital  to  the  effect  that  the  decree  was 
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entered  on  February  17th,  coupled  with  the 
record  proof  that  the  bill  was  filed  on  the 
leth,  we  must  conclusively  presume  that  the 
receiver  was  appointed  in  a  pending  cause, 
and  that  the  appointment  was  not  unau- 
thorized. 

We  attach  no  Impt^tance  to  the  fact  that 
the  chancellor,  on  the  hearing  of  the  ap- 
plication to  vacate  the  receivership,  made 
the  statement  above  set  out  without  objec- 
tion from  either  litigant.  We  are  not  here 
concerned  so  much  with  questions  of  proce- 
dure and  practice  as  we  are  with  the  fun- 
damental postulate  tliat  the  absolute  verity 
which  a  Judicial  record  imports  cannot  be  in 
any  wise  assailed,  except  by  a  showing  as 
to  fraud.  This  court  must  look  to  the  evi- 
dence now  before  it,  and,  as  we  have  seen. 
It  is  bound  by  the  face  of  the  record,  and 
must  disregard  wholly  the  statement  of  the 
chancellor,  regardless  of  the  circumstances 
nnder  which  it  was  made.  The  nnimpeach- 
aUe  verity  of  the  decree  eimtrola  the  action 
of  tills  court,  precisely  as  It  must  have  con- 
trolled the  action  of  the  court  below.  We 
conclude,  ttmefore,  that  there  Is  no  merit 
In  the  contention  that  the  receivership 
should  have  been  vacated  on  account  of  the 
statement  of  the  chancellor  as  to  the  manner 
and  time  of  the  receiver's  appointment. 

It  is  earnestly  insisted  that  the  case 
■bould  be  reversed  <»i  its  merits;  that  is  to 
say,  that  the  case  made  by  the  bill  and  an- 
swer did  not  warrant  the  retention  of  the 
receiver.  We  observe,.  In  response  to  this 
contention,  that  the  appointment  and  re- 
tention of  a  receiver  rest  largely  within  the 
discretion  of  the  chancellor.  The  allegations 
of  the  bill  and  the  admissions  of  the  an- 
swer convince  ns  that  the  bank  was  in  a 
failing  condition,  and  that  both  parties  to 
the  controversy  were  desirous  of  having  its 
affairs  administered  by  the  chancery  court 
The  only  difference  was  as  to  method;  the 
one  faction  contending  for  an  assignee,  and 
the  other  for  a  receiver.  The  result  la  prac- 
tically the  same,  since  both  can  act  only 
under  the  specific  direction  of  the  court 
Tills  being  the  conceded  status  of  the  mat- 
ter, we  cannot  see  how  appellants'  rights 
can  possibly  suffer  by  the  retention  of  a  re- 
ceiver, or  what  Just  cause  can  exist  toe  dis- 
placing him.  We  must  decline,  in  this  state 
of  the  case,  to  interfere  with  the  ezerdse  of 
the  chancellor's  discretion. 

Afllrmed. 

WHITFIELD,  0.  J.  (specially  concurring). 
I  concur  in  the  result  reached  in  this  case, 
and  in  the  opinion  In  all  respects  save  one, 
and  that  is  this:  I  do  not  think  that  the 
case  of  Childress  v.  Carley  et  al.,  46  South. 
164,  has  any  application  whatever  to  the 
facts  of  this  case,  and  I  adhere  fully  to  my 
dissenting  opinion  in  that  case  as  the  sound 
view  of  the  law,  on  the  facts  of  that  case. 


In  tills  case  now  before  us,  the  chancellor 
did  read  the  application  for  a  receiver,  and 
did  sign  it,  and  did  sign  the  minutes  of  the 
court  in  reference  to  it  In  other  words, 
the  chancellor  read  the  order  after  it  was 
drawn  up,  and  the  minutes  of  the  court  re- 
lating thereto,  and  signed  both;  and  the  ef- 
fort here  is  to  contradict  a  record  conceded- 
ly  made  by  the  chancellor  himself.  In  the 
Ohlldress-Carley  Case  the  circuit  Judge  nev- 
er saw  the  pretended  minutes,  never  had 
them  drawn  up,  never  read  them  and  never 
signed  them.  The  effort  in  that  case  was 
not  to  contradict  a  record,  but  to  show  that 
the  pretended  record  never  had  any  exist- 
ence. The  effort  here,  in  this  case,  is  to 
contradict  by  parol  testimony,  the  recita- 
tions in  an  admitted  record.  This  case,  in 
my  Judgment  Is  controlled,  on  this  point 
by  the  case  of  Jones  v.  Williams,  62  Miss. 
ISS. 


(95  Miss.  368) 

DAVBNPOBT  et  al.  v.  COLLINS  et  al. 

(No.  13,flei.)t> 

(Sopreme  Court  of  MlssiBSIppI.     March  22, 
1900.) 

1.  Wiixs  (J  e07*)— CoNSTBUcnoN— -Natuke  of 
Bbtatbs — Lm  Bbtatss— Statutokt  Pbo vi- 
sions. 

TeaUtor  left  all  of  his  estate,  with  some 
specific  exceptions,  to  be  equally  divided  among 
ma  wife  and  three  children,  "to  be  theirs  and 
each  of  theirs  during  their  natural  life,  and  to 
the  children  and  bein  of  their  bodies,  if  any 
they  have  at  the  time  of  their  death;  If  not, 
the  same  shall  revert  to  my  estate  la  grosg  and 
be  again  divided  between  my  said  wife  and 
children,  or  inch  of  them  as  shall  survive,  and 
to  their  heirs,  ahare  and  share  alike,  they  to 
take  a  life  estate  in  the  same  only ;  and  all  the 
children  of  my  deceased  children,  if  any,  to  take 
only  such  share  as  their  deceased  parent  would 
have  taken;  hot,  should  any  of  my  said  chil- 
dren die  without  issue  before  such  division,  such 
division  to  be  made  among  the  survivors  of  my 
said  children  and  my  said  wife."  In  another 
clause  testator  expressed  a  wish  that  his  wife 
remain  in  possession  of  the  home  plantatioo, 
and  have  the  use  of  the  household  furniture  and 
stock,  during  her  natural  life,  and  that  at  her 
death  "the  same  shall  be  divided  as  hereinbe- 
fore provided,  in  regard  to  other  property,  equal- 
ly among  my  children."  Hutch.  Code,  c  42, 
art.  1,  p.  609,  |  24,  provides  that  every  estate 
which  shall  hereafter  be  created  In  fee  tail 
shall  be  an  estate  in  fee  simple.  Eeld  that,  on 
the  bappenins  of  the  contingency  mentioned 
in  the  will,  life  estates  would  be  created  In 
testator's  grandchildren  who  w;ere  not  in  being 
at  the  time  of  the  execution  of  the  will,  and 
that  under  the  statute  testator's  children  were 
invested  with  the  fee-simple  title  to  the  prop- 
erty devised  to  them. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  §  1360:    Dec.  Dig.  t  607.*] 

2.  Wills  (|  506*)— CowaTBUonow— "Heibs"— 
"BoDiLT  Heirs." 

In  a  will,  by  which  testator  left  his  prop- 
erty to  bis  wife  and  three  children  in  equal 
proportions  during  their  natural  life,  "and  to 
the  children  and  the  heirs  of  their  bodies"  at 
the  time  of  their  death,  and  providing  that,  if 
they  have  no  children  or  heirs  of  their  bodies,  it 
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shall  revert  to  testator's  estate  and  be  again 
divided  between  bis  wife  and  children,  "or  such 
of  them  as  shall  survive,  and  to  their  heirs, 
share  and  share  alilie,  •  *  *  and  all  the 
(■hildren  of  my  deceased  children,"  the  words 
"heirs"  and  "t>odil7  heirs"  mean  children. 

[Ed.  Note.— For  other  cases,  se«  Willa,  Cent 
Dig.  {  1003 ;   Dec.  Dig.  i  506.» 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  817,  818;  vol.  4,  pp.  3241-3264; 
vol.  8,  pp.  7591-7677,  7678.] 

Appeal  from  Chancery  Court,  JefTerson 
County;   J.  T.  Drake,  Special  Cbancellor. 

Action  by  W.  L.  Davenport  and  others 
against  Markel  M.  Collins  and  others.  Judg- 
ment for  plaintiffs,  and  defendants  appeal. 
Reversed  and  dismissed. 

Mayes  &  Longstreet  and  Torrey  &  Logan, 
for  appellants.    W.  C.  Martin,  for  appellees. 

FLETCHB}R,  J.  One  Washington  S.  Bnrch, 
a  citizen  of  Jefferson  county  and  a  gentlemen 
of  large  means,  made  a  will  in  1843,  under- 
taking to  dispose  of  a  large  amount  of  land- 
ed property.  This  controversy  involves  the 
proper  construction  of  the  third  and  fifth 
clauses  of  the  will. 

The  third  clause  Is  as  follows :  "It  Is  my 
will  and  desire  that  all  of  my  estate,  both  real 
and  personal  (except  such  as  is  particularly 
excepted,  and  otherwise  disposed  of  In  this 
will),  be  equally  divided  between  my  belov- 
ed wife,  Adaline  Burch,  and  my  three  chil- 
dren, to  wit,  Isaac  W.  Burch,  Eliza  Jane 
Burdi,  and  Nancy  Burch,  share  and  share 
alike,  and  I  do  give  and  bequeath  to  them 
the  same  in  equal  proportions  as  aforesaid, 
to  be  theirs  and  each  of  theirs  during  their 
natural  life,  and  to  the  children  and  heirs 
of  their  bodies,  if  any  they  have  at  the  time 
of  their  death;  if  not,  the  same  shall  revert 
to  my  estate  In  gross  and  be  again  divided 
between  my  said  wife  and  children,  or  such 
of  them  as  shall  survive,  and  to  their  heirs, 
share  and  share  alike,  they  to  take  a  life 
estate  in  the  same  only;  and  all  the  chil- 
dren of  my  deceased  children  (If  any)  to  take 
only  such  share  as  their  deceased  parent 
would  have  taken;  but,  should  any  of  my 
said  children  die  without  issue  before  such 
division,  such  division  to  be  made  among  the 
survivors  of  my  said  children  and  my  said 
wife." 

The  fifth  clause  is  as  follows:  "It  is  my 
wish  that  my  wife  remain  In  possession  of 
the  plantation  on  which  I  now  live,  and  that 
she  have  the  use  of  the  household  and  kit- 
chen furniture  and  stock,  for  and  during  her 
natural  life,  and  that  neither  shall  be  divided 
among  the  heirs  without  her  express  assent 
until  after  her  death,  when  the  same  shall 
be  divided  as  hereinbefore  provided  In  re- 
gard to  other  property,  equally  among  my 
children." 

By  another  provision  of  the  will  the  wife 
was  given  the  right  to  withdraw  her  share 
of  the  estate  at  any  time  she  might  desire. 


Mr.  Bnrdi,  at  the  time  of  the  execution  of 
the  will,  bad  only  the  three  children,  men- 
tioned in  clause  S  of  the  will,  and  all  of 
these  children  in  1843  were  unmarried  In- 
fants. By  the  sixth  clause  of  the  wlli  any 
one  of  the  children,  upon  attaining  his  ma- 
jority, could  have  his  share  set  aside  to 
him. 

The  property  in  controversy  is  the  home 
mentioned  In  the  fifth  clause.  After  the 
death  of  Mr.  Burch,  the  widow  remarried 
and  withdrew  her  share,  and  at  a  later  time, 
by  appropriate  proceedings,  the  home  place 
was  set  aside  to  Eiliza  Jane  Miller  (n^e 
Burch).  Mrs.  Miller  died  In  1907,  and  her 
children,  contending  that  their  mother  bad 
only  a  life  estate,  with  remainder  to  them- 
selves, brought  this  suit  against  the  per- 
sons now  in  possession,  who  are  the  succee- 
sors  in  title  to  the  vendees  of  the  children  of 
Washington  S.  Burch,  who  in  1856  had  all 
Joined  in  a  deed  to  one  Davenport,  purport- 
ing to  convey  the  fee-simple  title.  From  a 
decree  in  favor  of  complainants,  this  appeal 
Is  prosecuted. 

It  will  thus  be  seen  that  the  question  here 
for  decision  is  whether  the  children  of  Burch. 
under  the  will,  took  the  fee-simple  title,  or 
whether  they  took  as  life  tenants,  with  re- 
mainder to  their  children.  If  the  first  be  the 
correct  view,  that  title  has  by  the  deed  of 
1856  passed  to  appellants,  and  they  must 
prevail.  If  the  second  view  be  correct,  then 
the  grantees  in  the  deed  of  1856  took  only 
the  Interest  of  Mrs.  Miller,  which  was  an 
estate  terminable  at  her  death,  and  appel- 
lees must  win.  It  Is  here  earnestly  insisted 
on  behalf  of  appellants  that  the  fifth  clause 
of  the  win  is  Independent  of  the  third  clause, 
and  that  by  the  provisions  of  the  fifth  clause, 
standing  by  Itself,  the  home  place  is  to  be 
divided  among  the  children,  without  regard 
to  the  limitation  for  which  the  third  clause 
provides.  But  we  are  unable  to  resist  the 
conclusion  that  the  phrase  "as  hereinbefore 
provided"  refers  this  property  back  to  the 
controlling  provisions  of  the  third  clause, 
subject  to  all  Its  restrictions  and  limitations. 
We  do  not  elaborate  this  view,  since,  as  we 
think,  appellants  must  prevail  upon  another 
and  distinct  view. 

We  come  to  consider  the  meaning  of  the 
tliird  clause.  It  is,  of  course,  perfectly  ol>- 
vlous  that  the  testator  by  this  clause  created 
life  estates  In  his  wife  and  children,  with 
remainder  to  their  children;  and,  if  this 
were  the  only  provision,  of  course,  appellees 
would  now  be  entitled  to  the  property,  the 
life  tenancy  having  terminated.  But  the 
will  further  provides  that.  In  case  any  of  the 
children  shall  die  without  "children  and 
heirs  of  their  I>odIes,"  then  the  share  of  such 
deceased  child  shall  revert  to  the  estate  In 
gross,  to  be  again  divided  "between  my  said 
wife  and  children,  or  such  of  them  as  shall 
survive,  and  to  their  heirs,  share  and  share 
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alike,  they  to  take  a  life  estate  in  the  same 
only;  and  all  tbe  children  of  my  deceased 
children,  if  any,  to  take  only  such  share  as 
their  deceased  parent  would  hare  taken."  It 
will  thus  be  seen  that.  If  the  language  of  the 
will  Is  to  be  construed  according  to  its  or- 
uinary  grammatical  meaning,  any  property 
subject  to  a  second  division  would  be  divid- 
ed, not  only  among  the  survivors  of  that 
class  designated  as  "wife  and  children,"  but 
also  among  the  children  of  any  deceased 
child,  such  grandchildren  of  the  testator  to 
take  as  life  tenants,  with  remainder  to  the 
bodily  heirs  of  such  grandchildren,  if  any 
there  be.  Looking  only  to  the  language  of 
this  clause,  we  can  see  no  reason  why  the 
word  "they,"  in  the  phrase  "they  to  take  a 
life  estate  in  the  same  only,"  does  not  refer 
to  the  heirs  of  the  "survivors,"  as  well  as  to 
tbe  survivors  themselves. 

But  it  is  said,  and  correctly  said,  that  the 
will  mast  be  taken  by  the  four  corners,  and 
rigidly  examined  as  to  all  its  provisions,  in 
order  that  the  intent  of  the  testator  may 
be  thereby  discovered,  and,  if  such  general 
intent  appear,  then  tbe  particular  language 
of  the  third  clause  will  be  wrested  from  its 
plain,  ordinary,  and  grammatical  meaning, 
in  order  that  the  Intent  of  the  testator  may 
prevail.  We  recognize  the  soundness  of 
tills  rule  of  construction,  and  have  searched 
this  will  In  its  every  line  and  expression 
for  evidence  of  any  intent  to  have  the  crea- 
tion of  life  estates  stop  with  the  wife  and 
children.  There  is  no  such  expressed  or 
Implied  Intention,  as  we  view  it.  Indeed, 
there  are,  here  and  there,  scattered  through- 
oat  the  will,  indications  that  tbe  testator 
meant  to  do  precisely  what  the  language  of 
tbe  third  clause  obviously  imports.  Thus  the 
eighth  clause,  dealing  primarily,  it  Is  true, 
with  personal  estate.  Is  a  clear  effort  to  re- 
strain alienation.  So  that  we  are  without 
evidence  of  any  intention  on  the  testator's 
part  at  variance  with  the  language  of  the 
third  clause,  taken  in  its  usual  sense.  It  may 
be  said  that  it  is  a  canon  of  construction  that 
tbe  will  should,  If  possible,  be  so  construed 
at  to  give  effect  to  each  of  its  provisions. 
This  is  true,  but  none  the  less  is  it  the  duty 
of  tbe  court  to  defeat  a  provision  of  the  in- 
strument which  is  forbidden  by  law,  espe- 
cially when  it  fairly  appears  that  the  tes- 
tator intended  to  Incorporate  that  precise 
feature  In  his  will.  We  are  clearly  of  tbe 
opinion  that  the  Intention  of  tbe  testator,  as 
gathered  from  the  language  of  the  will,  was 
to  provide  for  a  contingency  upon  the  hap- 
pening of  which  life  estates  would  be  creat- 
ed In  the  testator's  grandchildren,  who  were 
not  in  being  at  the  time  of  the  execution  of 
the  will.  We  remark  here  that  it  Is  evident 
that  the  words  "heirs"  and  "bodily  heirs,"  as 
here  employed,  are  used  in  the  sense  of  chil- 
dren. Banking  Co.  v.  Field,  84  Miss.  646. 
37  South.  139. 


This  conclusion  reached  as  to  the  meaning 
of  the  testator's  language,  the  case  is  end- 
ed; for  it  was  the  law  in  1843  that:  "Every 
estate  in  lands  or  slaves,  which  now  is  or 
shall  hereafter  be  created  an  estate  In  fee 
tall,  shall  be  an  estate  in  fee  simple;  and 
the  same  shall  be  discharged  of  the  condi- 
tions annexed  thereto  by  the  common  law,  re- 
straining alienations  before  tbe  donee  shall 
have  issue,  so  that  the  donee,  or  person  in 
whom  the  conditional  fee  is  vested  or  shall 
vest,  shall  have  the  same  power  over  said 
estates,  as  If  they  were  pure  and  absolute 
fees:  Provided,  that  any  person  may  make 
a  conveyance  or  devise  of  lands  to  a  succes- 
sion of  donees  then  living,  and  the  heir  or 
heirs  of  tbe  body  of  the  remainderman,  and 
in  default  thereof  to  the  right  heirs  of  the 
donor  In  fee  simple."  Hutch.  Code,  c.  42,  art. 
1,  p.  600,  §  24.  It  will  readily  be  seen  that 
the  will  under  consideration,  as  above  con- 
strued, violates  this  statute,  since  It  provides 
for  the  creation  of  life  tenancies  in  donees 
not  living  when  the  will  was  executed.  In- 
deed, it  Is  not  disputed  that  the  will.  If 
construed  according  to  our  view,  violates  the 
statute  against  perpetuities,  and  that  the 
attempt  to  create  life  estates  was  futile. 
Since  the  children  were  Invested  with  the 
fee-simple  title,  that  title  passed  to  appel- 
lees and  their  predecessors  In  title  by  the 
conveyance  of  1850,  and  appellants  ha<re 
no  claim  to  the  property. 

Reversed,  and  bill  dismissed. 

(95  Miss.  S28) 

MISSISSIPPI  COTTON  OIL  CO.  v.  SMITH 

et  al.    (No.  13,450.) 

(Supreme  Court  of  Mississippi.     March  15. 
1909.) 

1.  Death  (8   86*)— Damages— Elements. 

In  nn  action  for  the  negligent  killing  o( 
plaintiffs'  minor  son  and  brother,  the  present 
value  of  bis  life  expectancy  was  a  recoverable 
element  on  being  speciGcally  claimed. 

fEd.  Note.— For  other  cases,  see  Death,  (Dent. 
Dig.  i  113;  Dec.  Dig.  i  86. •] 

2.  Appeai,  and   Ebbob  ({  197*)— Waiver  or 
Error. 

On  appeal,  defendant,  in  an  action  for  neg- 
ligent death,  cannot  complain  of  tbe  admission 
of  mortuary  tables  because  tbe  pleadings  did 
not  show  the  value  of  decedent's  lite  expectancy, 
where  objection  was  not  made  on  that  ground 
below,  and  defendant  obtained  an  instruction 
that  plaintiff  could  recover  ail  damages  shown 
to  have  been  caused  by  tbe  death. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Dec.  Dig.  $  197;*  Pleading,  Cent.  Dig. 
{§  1428-1441.] 

3.  Death  (J  65*)—Damaoe8— Evidence. 

Id  an  action  for  negligent  death,  it  was 
improper  to  admit  mortuary  tables,  where  de- 
cedent was  an  asthmatic  and  asthmatics  were 
not  embraced  by  such  tables. 

[Ed.  Note.— For  other  cases,  see  Death,  (3ent. 
Dig.  {  84;    Dec.  Dig.  {  65.*] 

4.  Death    (§    J)5*)— Death    of   Child— Dam- 
ages TO  Parent. 

A  mother,  suing  for  the  negligent  death  of 
her  minor  son,  could  not  recover  the  value  of 
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bis  prospectlre  earnings  before  his  arrival  at 
majority,  in  the  absence  of  proof  as  to  her  age, 
health,  conBtitution,  etc 

[Ei.  Note. — For  other  cases,  see  Death,  Cent. 
Dig.  i  109 ;    Dec.  Dig.  8  95.*] 
6.  Death  (J  58*)  —  Nkouokwt  Death  — Ao- 

TIONB— PbOOF    ReQUIBBD. 

One  suing  for  negligent  death  must  not 
only  show  an  injary,  but  how  it  occurred,  and 
that  it  was  due  to  defendant's  negligence. 

[Eld.  Note.— For  other  cases,  see  Death,  Dec. 
3){g.  {  68.»] 

6.  Masteb  and  Sbbvart  (t  286*>— Death  or 

EJMPLOYfi— NKQLiaENCB— JUBT  QUESTIOII. 
In  an  action  for  the  death  of  a  minor  em- 
^loy£,  held,  under  the  evidence,  a  Jury  qaestion 
whether  defendant  was  negligent. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  H  1001,  1006,  1010-1050; 
Dec.  Dig.  i  286.*] 

7.  Masteb  and  Sebvant  ({  293*)— Minob  Eu- 
w-OTts— Action  fob  Death— Inbtbuotions. 

In  an  action  for  the  death  of  a  minor  em- 
ployi,  it  was  improper  to  instruct  that  an  em- 
ployer must  see  that  an  employ^  comprehends 
instructions  given,  where  decedent  was  16  years 
old  and  of  average  intelligence,  and  there  was 
no  showing  that  he  did  not  fully  comprehend  all 
instructions  given. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {  1160 ;   Dec.  Dig.  |  293.*] 

8.  Appeal  and  Ebbob  ({  197*)— Objection*— 
Vabiance. 

The  variance  between  an  allegation  that 
injury  occurred  in  one  room  of  a  mill  and  proof 
that  it  occurred  in  another  room  was  imma- 
terial, where  it  does  not  appear  that  defend- 
ant was  prejudiced  thereby,  and  the  evidence 
was  not  specifically  objected  to. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  i  197.*] 

Appeal  from  Circuit  Court,  Lauderdale 
County;   R.  F.  Cochran,  Judge. 

"To  be  officially  reported." 

Action  by  Mrs.  &  J.  Smltb  and  otbers 
against  the  Mississippi  Cotton  Oil  Company. 
Ftom  a  Judgment  for  plaintUFs,  defendant 
appeals.    Reversed  and  remanded. 

Green  &  Green,  for  appellant  O.  Q.  Hall, 
Hall  &  Jacobson,  for  appellees. 

WHITFIELD,  0.   J.     Tbls  Is   an   action 

brought  by  the  plaintiffs,  Mrs.  S.  J.  Smith 
and  mother,  and  her  four  children,  minors, 
for  damages  resulting  from  the  killing  of 
Willie  Mack  Smltb,  the  son  of  the  mother, 
Mrs.  S.  J.  Smith,  by  the  appellant  The 
decedent  was  caught  and  crushed  In  the 
machinery  of  the  said  appellant  and  died 
some  24  hours  later,  after  enduring  mani- 
festly very  great  physical  and  mental  agony. 
There  was  a  Judgment  In  the  court  below 
for  $10,000  damages,  from  which  this  appeal 
was  prosecuted. 

Going  at  once  to  the  vital  points  in  the 
case,  we  first  take  up  the  alleged  error  in 
the  admission  of  the  mortuary  tables.  It 
will  be  necessary  to  deal  with  this  assign- 
ment of  error  in  two  aspects:  First  as  re- 
gards the  pleadings;  and,  second,  as  regards 
the  evidence. 


First  then,  as  to  the  pleadings,  the  dec- 
laration has  six  counts.  Each  of  these 
counts  closes  with  specifically  enumerated 
elements  of  damage,  all  of  which  are  prac- 
tically alike,  being  substantiaUy  as  follows: 
"For  which  pain,  suffering,  and  anguish, 
mental  and  physical,  and  the  loss  to  plain- 
tllEs  of  his  services,  support  society,  and 
protection,  and  the  expenses  of  his  last  111- 
ness  and  burial,"  etc.,  the  said  plaintiffs 
sued.  It  is  manifest  that  there  is  no  spe- 
cific express  claim,  therefore,  in  the  declara- 
tion, for  the  recovery  of  damages,  for  the 
present  value  of  the  life  expectancy  of  the 
deceased.  This  was  a  perfectly  proper  ele- 
ment to  have  been  speciQcally  claimed  In 
the  declaration.  Telephone  Co.  t.  Andersmt, 
88  Miss.  743,  41  South.  263.  It  may  be  cor- 
rect to  say  that  if  the  declaration  liad  not 
specifically  enumerated  the  elements  of  dam- 
age, but  had  simply  declared  for  damage 
generally  in  a  certain  amount  the  plaintiffs 
could  have  recovered  all  the  damages  nam- 
ed In  section  721,  Code  of  1906;  that  U  to 
say,  all  damages  of  every  kind  to  the  dece- 
dent and  all  damages  of  every  kind  to 
any  and  all  parties  Interested  In  the  suit. 
We  think  that  is  a  correct  proposition. 
Whether,  when  the  plaintiffs  choose  speclfl<>- 
ally  to  enumerate  the  elements  of  damage 
in  this  suit  tbey  are  to  be  limited  to  those 
elements  only,  as  a  matter  of  pleading  alone, 
it  is  not  in  this  case  necessary  to  decide; 
for  in  this  case  the  defendant  made  no  oI>- 
Jectlon  to  the  testimony  of  Cameron,  or  to 
the  Introduction  of  the  mortuary  tables,  bas- 
ed upon  the  ground  that  the  declaration  had 
not  claimed  this  element  of  damages,  the 
present  value  of  the  deceased's  life  expect- 
ancy, but  on  the  contrary,  actually  asked 
and  obtained  an  Instruction  (No.  9),  telling 
the  Jury  they  might  award,  If  they  found 
for  the  plaintiffs,  such  damages — that  is  to 
say,  all  such  damages  "as  were  shown  to 
have  been  caused  by  the  death  of  said 
Smith" — which  charge  Is  broad  enough  to 
cover  this  very  element  of  damages.  In 
view  of  this  course  on  the  part  of  defend- 
ant, in  respect  to  testimony  and  its  said 
charge,  it  cannot  be  held  in  this  case  that 
on  the  pleading  alone  the  plaintiffs  could  not 
claim  to  recover  this  element  of  damages. 
On  the  pleadings,  therefore,  the  objection  Is 
untenable  in  the  case  made  by  this  record. 

Turning,  now,  to  the  aspect  of  this  aa- 
slgnment  of  error  as  regards  the  testimony, 
it  is  to  be  observed  that  the  court  admitted 
the  mortuary  tables  in  evidence,  althougti 
the  testimony  clearly  showed  the  decedent 
to  be  an  asthmatic,  and  Cameron,  the  plain- 
tiff's witness,  expressly  testified  that  being 
an  asthmatic,  he  was  not  in  the  class  em- 
braced by  the  mortuary  tables.  It  was  ex- 
pressly held  In  the  case  of  Railroad  ▼.  White, 
82  Miss.  471,  34  South.  331,  that  these  mort- 


•For  other  cases  see  same  topic  and  secUon  NUUBSa  In  Dec.  A  Am.  Digs.  1907  to  date,  ft  Reporter  Ind«s«s 


Digitized  by 


Google 


Mis&y 


MISSISSIPPI  COTTON  OIL  CO.  v.  bMITH. 


737 


nary  tables  only  show  the  probable  age 
which  a  sound  and  healthy  person  belong- 
ing to  the  class  may  expect  to  reach  whose 
age  is  given,  and  that  it  would  be  error  to 
permit  the  introduction  of  mortuary  tables 
to  show  the  life  expectancy  of  one  not  with- 
in the  class  of  persons  for  whom  such  tables 
ire  prepared.  The  same  doctrine  ia  laid 
down  in  Telephone  Company  v.  Anderson, 
89  Miss.  745,  41  South.  263,  and  RaUroad  T. 
Crudup,  63  Miss.  303,  and  is  well  settled. 
Xt  was.  therefore,  manifest  error  to  allow 
the  introduction  of  the  mortuary  tables. 

Another  manifest  error  was  committed  In 
allowing  the  plaintiffs  to  recover  the  sup- 
posed value  of  the  services  or  earnings  of 
the  decedent  for  the  six  years  between  the 
time  of  his  death,  when  he  was  in  his  fif- 
teenth year,  and  majority,  so  far  as  his 
mother  was  concerned,  for  the  reason  that 
there  Is  not  a  particle  of  proof  in  the  rec- 
ord about  the  age  of  the  mother,  or  her 
health  or  constitution,  or  anything  affecting 
the  probable  length  of  her  life.  Nor  is  there 
any  evidence  on  these  subjects  as  regards 
the  minors,  save  only  as  to  their  ages.  It 
was  held  in  the  Crudup  Case,  supra,  that  it 
ts  the  expectancy  of  the  one  who  would 
ilie  soonest  which  must  control,  as,  for  ex- 
ample, here,  between  the  mother  and  the 
son,  so  far  as  her  right  to  recovery  for  his 
services  is  concerned.  There  conld  not, 
therefore,  on  the  testimony  in  this  record, 
under  the  authority  of  the  three  cases  cited, 
the  Crudup  Case,  the  White  Case,  and  the 
Anderson  Case,  supra,  be  any  recovery  for 
the  earnings  for  these  six  years,  as  to  the 
mother  at  least.  To  charge  the  jury,  there- 
fore, that  she  might  recover  for  this  ele- 
ment of  damage,  in  the  absence  of  any  proof 
as  to  her  age  and  health,  constitution,  etc., 
was  manifestly  error.  And,  under  the  au- 
thority of  the  cases  to  which  we  have  Just 
referred,  these  two  errors  we  have  thus  far 
dealt  with  are  reversible  errors.  It  is  im- 
possible to  say,  with  the  mortuary  tables 
In,  and  an  expectancy  on  the  part  of  the 
deceased  of  45  years  of  life  to  come,  how 
mach  of  the  $10,000  the  jury  allowed  for 
sach  expectancy  thus  erroneously  proven; 
and  it  is  also  Impossible  to  say  how  much 
the  Jury  meant  to  award  to  the  mother  for 
the  value  of  the  earnings  of  her  son  for  the 
said  six  years. 

We  turn,  now,  to  the  only  other  Inquiry, 
vital  in  the  case,  whidi  we  tlUnlc  we  ought 
to  notice  on  the  present  appeal.  It  is  very 
earnestly  argued  that  a  peremptory  instruc- 
tion should  have  been  given  for  the  defend- 
ant We  cannot  concur  in  this  view,  after 
a  most  careful  and  scrutinizing  examination 
of  the  testimony.  The  fair  deduction  from 
all  testimony  makes  out  tliis  case:  That 
this  decedent  was  In  his  fifteenth  year  when 
lulled;  that  he  was  employed  by  Emerson 
under  the  specific  contract  that  he  should 
pick  ap  the  grabbotts,  and  sweep  nnd  dust 
oat  the  room  where  he  was  to  stay  to  the 
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mill,  and  sack  up  bulls;  that  be  did  not 
actually  do  this  work  alone,  but,  in  addition 
to  this,  was  put  in  exclusive  charge  of  the 
room  in  which  he  was  killed,  In  which 
there  was  extensive  machinery  of  the  most 
complicated  and  dangerous  character,  and 
was  directed  by  Emerson,  as  well  as  by  Cot- 
ton, to  apply  to  the  belting  a  certain  paste, 
the  chief  object  of  which  was  to  keep  the 
bands  from  sliding  off  the  pulleys;  that 
this  he  was  required  to  do  several  times  dur- 
ing the  day;  that  it  was  a  very  dangerous 
thing  to  do  tills  in  the  way  in  which  alone 
he  could  do  it,  by  ascending  a  little  stairway 
to  a  platform,  26x14  inches,  climbing,  as 
one  of  the  witnesses  expresses  it,  "like  a 
squirrel  would"  up  there;  that  he  was  nev- 
er instructed  by  Emerson,  who  employed 
him,  and  had  the  right  to  employ  him,  as  to 
the  danger  of  applying  this  paste  to  the 
belting;  that  he  was  actually  killed  whilst 
engaged  in  the  application  of  this  paste  to 
the  belting,  in  this  way,  to  wit:  That  he 
went  up  on  this  stairway  to  this  little  plat- 
form, 26x14  inches,  first  applied  the  paste 
to  the  belting,  and  then  swept  up  and  dusted 
up,  and  then  started  to  go  down  the  stairs, 
but,  observing  the  little  belt  was  still  work- 
ing off,  again  stopped  to  apply  the  paste  to 
the  little  belt,  and  whilst  he  was  engaged  in 
applying  the  paste  to  this  little  belt  the  sec- 
ond time  he  either  slipped  or  fell  over  to- 
wards the  cogwheels  and  was  caught  in  the 
machinery  and  killed.  This  Is  the  substan- 
tial case  made  out  by  competent  evidence, 
as  it  went  to  the  Jury.  We  liave  said  the 
fair  inference  is  that  Emerson  directed  him, 
on  one  occasion,  to  apply  this  belt  paste. 
This  is  based  upon  the  testimony  of  the 
young  brother  of  the  decedent,  and  we  think 
the  Jury  were  warranted  in  deducing  that 
inference;  but,  besides  this,  in  Ike  Candy's 
testimony,  it  la  stated  as  follows,  at  page 
85  of  tbe  record:  "They  [that  is.  Cotton 
and  Emerson]  told  him  about  those  wheels 
up  above  the  mactiinery  there,  to  ke^  them 
greased."  It  was,  therefore,  a  fair  infer- 
ence from  the  testimony,  if  tbe  Jury  believed 
it,  that  Emerson  did  tell  this  boy  to  apply 
this  paste.  It  may  be  scant  testimony.  It 
is  in  direct  conflict  with  Emerson's  testi- 
mony; but  all  that  was  committed  to  the 
Jury  for  their  decision. 

It  is  most  earnestly  and  forcibly  argued, 
under  the  authority  of  many  cases  set  out  in 
the  very  learned  brief  of  the  counsel  for  the 
appellant,  that  it  is  the  duty  of  the  plaintiff, 
not  only  to  prove  an  injury,  but  to  show  by 
the  testimony  how  the  injury  occurred,  and 
in  80  doing  to  show  that  it  was  due  to  negli- 
gence of  tbe  defendant  This  is  undoubted 
law;  but  we  think  that  the  testimony  In 
this  case,  which  we  have  Just  above  set  out, 
does  tend  sufSciently  to  show,  if  the  Jury 
accepted  it  as  true.  Just  how  tbe  decedent 
came  to  his  death — ^that  it  was  by  reason  ot 
negligence  of  tbe  defendant  in  placing  this 
yo'ing   and   Inexperienced   boy,    who  knew 
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nothing  about  machinery,  In  ezcloslve  diarge 
of  all  this  complicated  machinery,  directing 
him  to  apply  this  belt  paste  just  when  and 
where  he  did,  and  all  this  without  proper 
Instruction  as  to  bow  it  should  be  applied 
and  the  danger  attending  its  application. 
Ck>un8el  for  appellant  pressed  too  far  certain 
parts  of  the  testimony  of  Ike  OaD<1>.  It  is 
true  that  Ike  Oandy  testified,  In  «ji8wer  to 
questions  on  cross-examination  (p»i(es  94  and 
96  of  the  record),  as  follows:  "Q.  You  saw 
him.  He  was  putting  dressing  on.  Tou  say 
he  was  through  that?  A.  Yes,  sir.  Q.  And 
when  he  got  through  he  turned  around  and 
started  to  go  down,  he  sllppeii  and  fell,  and 
he  put  his  arm  around  the  post  when  he  slip- 
ped and  fell,  and  when  he  did  that  the  cog- 
wheels caught  hold  of  the  sleere  of  the  Jump- 
er? A.  Yes,  sir."  But  all  this  he  makes 
much  clearer  in  bis  previovs  testimony  (at 
pages  90  and  91),  where  t>«  testifies  as  fol- 
lows: "Q.  He  went  up  there  to  dress  that 
belt?  A.  Yes,  sir;  he  was  sweeping  around 
up  there  after  he  got  ihrongh  dressing,  after 
he  got  through  swetvlng,  and  he  was  fixing 
to  come  down,  anil  /le  was  dressing  the  belt 
as  he  come  down  •  •  •  Q.  He  was  up 
there  dusting  around,  and,  after  he  got 
through  brush'jig  the  things  up,  then  he  put 
this  little  belt  dressing  on?  A.  Y^  ^r;  be- 
cause that  little  thing  kept  coming  off."  In 
other  words,  the  fair  inference  from  his  tes- 
timony is  that  he  was  in  the  act  of  applying 
this  dressing  when  he  fell  over  and  was 
caught  and  crushed  in  this  machinery.  It  is 
not,  therefore,  to  be  assumed  from  the  testi- 
mony that,  after  he  liad  completed  the  dress- 
ing and  had  turned  to  come  down,  he  slip- 
ped and  fell  whilst  merely  coming  down,  and 
so  the  injury  might  have  been  called  an  acci- 
dent. Whether  this  was  so — that  is  to  say, 
whether  it  was  an  accident — ^was  a  fact  for 
the  Jury  to  determine ;  and  the  learned  coun- 
sel for  the  defendant  recognized  this  in  the 
court  below,  by  asking  and  obtaining  charge 
No.  2,  which  is  in  the  following  words :  "The 
court  charges  the  Jury,  for  the  defendant, 
that  If  they  believe  from  the  testimony  that 
Willie  Mack  Smith  had  ascended  the  stair- 
way and  greased  the  belt,  and  turned  after 
greasing  said  belt,  and  bis  foot  slipped  and 
he  fell  down  the  stepb,  catching  his  arms 
around  a  post,  ana  that  in  this  attitude  bis 
arm  was  caught  in  the  machinery  and  bruis- 
ed or  mashed,  and  that  he  was  otherwise  in- 
jured, and,  from  such  injuries  died,  then  the 
Jnry  should  find  for  the  defendant"  Under 
this  charge,  on  this  evidence,  it  Is  manifest 
that  the  Jury  did  not  believe  that  the  injury 
was  an  accident,  or  that  it  occurred  as  set 
out  in  this  charge;  and  on  this  testimony 
they  might  rightly  have  believed  that  it  wat 
not  an  accident,  for  it  occurred  whilst  he 
was  in  the  very  act  of  applying  ^^IS  belt 
paste,  stopping  on  his  wij  down  to  apply  it 
In  respect  to  appellee's  fonrtb  instruction. 
It  would  be  safer  to  leave  iS  the  last  clause, 
to  tbe  effect  that  the  empK;yer  should  see  to 


it  that  the  employ^  comprehends  tht  lustra^ 
tions  given.  If  there  may  l>e  drcumstaiMer 
as  to  which  we  do  now  decide,  in  some  p 
culiar  case,  warranting  this  clause,  we  thiii 
it  would  be  safer  on  the  new  trial  to  oatf t  this 
clause  from  this  instruction.  The  boj  here, 
whilst  only  in  liis  fifteenth  year,  was  a  boy 
of  fully  average  brightness  and  intelligence, 
and  there  is  no  evidence  In  the  record  whatv 
ever  that  he  did  not  fully  comprehend  all  th» 
instructions  that  actually  were  given  to  him. 
For  these  reasons  this  clause  should  be  omit- 
ted  from  this  instruction.  The  rest  ol  the  in- 
struction is  unobjectionable.  No>  do  we 
think  there  was  any  error  in  the  third  in- 
struction for  the  appellees. 

Very  much  Is  said  in  the  objections  to  the 
different  counts  in  the  declaration  as  to  tlie 
allegation  of  the  Injury  having  occurred  in 
the  llnter  room,  etc.,  when  in  fact  and  in 
truth  it  occurred  in  another  room.  We  think 
all  this  Immaterial  as  to  the  very  right  of 
this  cause,  even  on  this  trial.  Orant  that 
there  was  a  mlsallegation  in  this  respect;  It 
Is  not  all  clear,  from  this  record,  that  this 
defendant  sustained  any  injury  by  reason 
alone  of  this  mlsallegation  in  the  declaration 
as  to  the  mere  name  of  the  room  in  whicb 
the  injury  occurred.  The  room  was  to  be 
identified,  not  merely  by  name,  but  by  the 
other  descriptive  matter  in  the  count  and  It 
was  sufficiently  Identifii^  The  evidence 
abundantly  showed  the  exact  room  in  whicb 
the  injury  did  occur.  There  was  no  special 
objection  made  at  the  time  the  testimony 
was  being  detailed  on  this  particular  ground, 
nor  any  other  exception,  save  in  the  general 
motion,  to  exclude  all  the  evidence.  Mani- 
festly the  defendant  sustained  no  prejudice, 
arising  out  of  the  course  of  the  trial  in  this 
matter. 

We  will  notice  very  briefly  the  peremptory 
charges  asked  with  respect  to  each  of  the  six 
counts.  We  dispose  of  them  all  by  saying, 
for  the  purposes  of  the  next  trial,  that  thl# 
request  for  peremptory  charges  should  hav<^ 
been  overruled  as  to  all  the  counts  except  tb« 
fifth,  and  as  to  that  it  should  have  been  sus- 
tained; or,  what  would  have  been  better, 
that  count  should  have  been  stricken  fron» 
the  declaration.  But  all  this  matter  about 
the  framing  of  a  declaration  can  be  attend*^ 
to  by  proper  amendment  of  the  declaration, 
on  another  trial. 

There  is  no  merit  in  the  objection  to  the 
first  instruction  granted  to  the  appellee.  The 
necessity  of  the  failure  to  warn,  being  the 
proximate  cause  of  the  injury,  is  fully  set 
out  in  the  charges  elsewhere  and  the  defend- 
ant's rights  fully  protected  by  a  number  of 
charges,  most  skillfully  framed. 

It  would  protract  this  opinion  to  an  un- 
pardonable length  to  attempt  even  to  treat 
seriatim  the  numerous  assignments  of  error. 
We  Iiave  dealt  with  what  we  consider  the 
vital  points  in  the  case,  and  we  do  not  desire 
to  be  UBd»^tood  as  having  passed  upon  any 
asalgomeuta  except-  thnsb  specifically   men- 
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tloned  by  as.  On  t)  •'  case  as  made  by  the 
testimony  In  the  prfesent  record,  we  are  clear- 
ly of  the  opinion  that  the  plalntlfiTs  cause  is 
a  meritorious  one,  and,  but  for  the  very  seri- 
ous errors  committed  by  the  court  below, 
herein  pointed  out,  we  would  affirm  the  Judg- 
ment without  hesitation. 
Beversed  and  remanded. 


m  Miss.  700) 

7AZOO  ft  M.  y.  B.  CO.  et  al.  t.  UABTIN 

et  aL    (No.  13,513.) 

(Supreme  i*"ct  of  Mississippi.    March  SZ, 
1909.) 

On  suggestion  ot  error.    Suggestion  over- 
ruled. 
For  former  opinion,  see  47  South.  667. 

CAMPBELL,  Special  Judge.  Duly  appreci- 
ating the  sincerity  and  earnestness  of  coun- 
sel and  the  Importance  of  this  case,  we  have 
laboriously  reconsidered  it  In  all  its  fea- 
tures, aided  by  the  criticism  of  our  opinlpi 
in  the  suggestion  of  error  and  the  foiiaar 
arguments  of  couumI.  The  mistake  made 
by  counsel,  as  we  think,  is  1p  assun:><  that 
there  was  a  limit  to  the  mileage  of  raliw&j 
the  company  might  build  or  acquire,  or  the 
amount  of  bonds  It  might  issue.  There  is 
no  warrant  for  this  in  the  mortgages  or 
bonds,  or  in  the  precedent  agreements  of  par- 
ties. By  the  contract  of  April  26,  1882,  be- 
tween Johnston  and  Martin,  there  was  a 
stipulation  as  to  what  each  was  to  get  out 
of  the  enterprise  of  500  miles'of  railway,  and 
by  tliat  of  August  6,  1884,  they  provided  for 
three  companies  named  to  consolidate  and 
execute  first  mortgage  bonds  at  the  rate  of 
$30,000  per  mile,  secured  by  a  first  mortgage 
on  the  railroad,  etc.,  "whether  already  ac- 
quired or  hereafter  to  be  acquired,"  and 
"nonaccumulative  Income  bonds"  at  the  rate 
of  $20,000  a  mile,  to  be  secured  by  a  first 
mortgage  on  lands.  Not  a  word  is  said  about 
miles  of  railway  which  may  be  built  or  ac- 
quired, but  it  Is  stipulated  that  Johnston 
shall  have  first  mortgage  bonds  to  the  amount 
of  $24,000  a  mile  and  an  additional  amount, 
not  specified,  rated  at  75  cents  on  the  dollar. 
"The  balance  of  the  flrat  mortgage  bonds 
shall  remain  the  property  of  the  consolidated 
company,  and  to  be  used  for  its  benefit,"  Is 
a  clause  of  this  agreement  "Capital  stock 
of  said  consolidated  company  at  and  after 
the  rate  of  $10,000  per  mile"  was  provided 
for  by  this  agreement,  all  which  was  to 
be  delivered  to  Johnston,  who  was  immedi- 
ately to  deliver  to  Martin  and  appointees  In- 
come bonds  to  the  amount  of  (at  their  face 
value)  $1,060,666.17  and  capital  stock  to 
^ount  of  $533,333.34.  This  agreement  was 
leclared  by  it  to  be  'in  full  compromise, 
settlement,  satisfaction,  and  discharge  of  all 
claims  and  demands,"  except,  etc,  under  two 
former  agreements  mentioned,  and  suits 
which  each  party  had  instituted  against  the 


other  were  to  be  dismissed.  Injunctions  were 
to  be  modified,  etc.  This  was  a  most  Im 
portant  contract,  and  yet  nowhere  in  it  is 
there  any  suggestion  of  any  limitation  of 
miles  of  railroad  which  might  be  built  or 
purchased,  or  of  bonds  that  might  be  Issued 
or  mortgages  tliat  could  be  Issued  to  secure 
them. 

The  provision  of  this  contract  that  the  less 
than  one-sixth  part  of  the  first  mortgage 
bonds  not  to  be  Johnston's  were  to  remain 
the  property  of  the  company,  cited  by  coun- 
sel as  supporting  their  view.  In  our  view,  has 
no  such  ettect.  It  simply  declares  that  what 
does  not  go  to  Johnston  shall  be  the  com- 
pany's. This  contract  led  to  tiie  consolida- 
tion of  four  companies  into  the  Louisville, 
New  Orleans  ft  Texas  Company  and  execu- 
tion by  it  of  first  mortgage  bonds  to  amount 
of  $20,560,000,  payable  after  50  years,  with 
5  per  cent  Interest  per  annum,  payable  semi- 
annually, and  a  mortgage  on  the  railways  ot 
the  Louisville,  New  Orleans  &  Texas  Com- 
pany, and  its  successors,  constructed  or  to  be 
constructed,  until  the  length  of  such  con- 
structed railways  shall  amount  In  the  aggre- 
gate to  800  mUes,  etc.  The  bonds  Issued 
were  to  be  authenticated  as  provided  for  and 
delivered  to  the  company  at  the  rate  of  $30,- 
000  for  each  mile  of  main  line  of  railway 
constructed,  and  $20,000  for  each  mile  of 
branch  railway,  eta,  until  800  miles  were 
reached,  which  was  the  extent  provided  for 
by  the  mortgage.  The  first  mortgage  for  se- 
curing the  income  bonds  was  on  lands  de- 
scribed therein  only,  and  for  bonds  at  the 
rate  of  $20,000  a  mile  of  railroad  ready  for 
operation,  with  no  limit  as  to  the  number  of 
miles.  This  has  the  same  date  as  the  first 
mortgage  for  $20,550,000.  The  second  mort- 
gage for  securing  income  bonds  (which  was 
the  result  of  the  amended  bill  of  Martin  et 
al.),  executed  in  1885,  conveyed  the  lands 
conveyed  by  the  former  mortgage  for  the  in- 
come bonds,  and  their  rents,  issues,  and  prof- 
its, and  also,  subject  to  the  lien  of  the  first 
mortgage  (for  the  $20,550,000  of  bonds),  all 
incomes  of  the  railways  which  the  company 
had  or  might  acquire.  This  supplemental  in- 
come bond  mortgage  is  mad«  a  security  for 
$10,000,000  of  bonds,  a  fisM  iimount,  which 
was  not  the  case  in  the  fin;'  mortgage  for 
incoiue  bonds.  Its  provision  <nat  no  more 
thau  $10,000,000  of  bou^  shall  be  Issued 
thereunder,  referring  to  tb0  4rst  mortgage 
for  Income  bonds,  "ar'*  uone  oiuer  shall  par- 
ticipate In  the  benefits  ^  security  thereof," 
means  no  more  than  that  Mie  mortgage  is  a 
security  for  them  alone,  and  that  no  others 
can  share  In  it.  Just  as  the  lUiltatlon  In  the 
mortgage  for  the  $20,550,000  Is  as  to  the 
amount  of  bonds  for  which  it  Is  a  security, 
and  not  a  limitation  of  the  right  of  the  com- 
pany to  issue  other  bonds  and  secure  then 
by  other  mortgages. 

No  other  bonds  can  participate  In  that  par 
ticular  security,  but  the  right  to  issue  othe' 
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bouds  and  secure  tbem  by  other  mortgages 
Is  In  no  manner  affected.  It  is  thus  mani- 
fest that  there  is  not,  in  precedent  agree- 
ments or  In  the  mortgages  executed  to  se- 
cure bonds,  any  warrant  for  the  claim  made 
that  any  limit  was  placed  on  the  right  of  the 
company  to  construct  railways,  or  buy  rail- 
ways, and  Issue  bonds,  and  secure  them  by 
mortgages  subordinate  to  those  Issued,  and 
all  contentions  based  on  the  assumption  that 
there  was  a  limitation  as  to  mileage  or 
bonds  are  unsound.  If  there  bad  been  a 
limit  as  to  mileage,  it  could  not  control  the 
express  language  of  the  bonds.  It  is  quite 
likely  that  in  1884  the  contemplation  was 
that  800  miles  would  be  about  the  length  of 
the  railway,  just  as  in  1882,  500  miles  were 
contemi)lated;  but,  as  there  was  no  limita- 
tion of  mileage  in  1882,  there  was  none  in 
1884  or  1885.  Since  the  view  grew  300 
miles  in  two  years,  a  greater  expansion  of 
this  great  and  growing  enterprise  might 
well  have  been  thought  of.  Certainly  there 
was  no  limit  prescribed  by  any  Instrument 
shown  by  the  record  of  this  case  to  the 
growth  of  this  railroad  and  its  branches. 
The  mortgage  for  $20,550,000  of  bonds  and 
the  mortgage  of  the  same  date  for  security 
of  income  bonds  are  Independent  Instruments, 
each  for  the  security  of  different  bonds  and 
conveying  different  property,  and  neither  re- 
fers to  the  other,  and  the  mortgage  of  1885, 
supplemental  to  that  of  1884  for  Income 
bonds,  adds  security  for  the  income  bonds, 
and  provides  a  scheme  for  their  retirement 
from  time  to  time  by  competitive  bidding  for 
money  from  sales  of  land;  but  it  makes  no 
reference  to  the  mortgage  for  f20,550,000  of 
bonds,  except  to  convey  income  of  the  rail- 
ways subject  to  that  mortgage.  Counsel  say 
this  made  the  second  mortgage  for  income 
bonds  subject  only  to  the  lien  of  the  first 
mortgage,  and  that  the  words  "subject  to 
the  lien  of  the  first  mortgage"  ought  to  be 
given  that  significance,  etc.  That  is  pre- 
cisely the  significance  we  give  these  words 
of  "plain  and  simple  English."  The  mort- 
gage of  1885  containing  these  words  is, 
"subject  to  the  Hen  of  the  first  mortgage," 
and  subject  to  it  only,  a  security  for  the  in- 
come bonds,  and  for  them  only,  and  no  other 
bonds  can  participate  in  that  security. 

The  suggestion  that  we  have  held  any 
other  view  is  unwarranted,  and  we  fail  to 
see  bow  such  misconception  could  arise. 
But  we  fail  to  see  what  that  has  to  do  with 
the  question  as  to  the  legal  import  of  the 
terms  of  the  income  bouds  as  to  Interest  on 
them.  That  the  mortgage  for  their  security 
is  made  subject  to  another  mortgage  throws 
no  light  on  the  terms  of  the  bouds.  It  sim- 
ply affects  the  security  for  them,  and  in  no 
way  aids  the  interpretation  of  their  terms. 
The  bonds  are  one  thing;  the  security  for 
them,  another  thing.  What  the  bonds  mean 
is  one  thing,  and  what  the  mortgage  to  se- 
cure them  binds  is  another  thing.    It  secures 


the  bonds  according  to  their  tenor  and  Its 
legal  effect.  The  question  In  this  case  is  as 
to  the  meaning  of  the  income  bouds,  as  to 
interest  on  them,  with  reference  to  other 
bonds.  There  is  no  question  about  the  se- 
curity for  them ;  but  what  bonds  are  entitled 
to  have  their  interest  paid  before  any  shall 
accrue  on  income  bonds?  is  the  question. 
We  fall  to  perceive  any  force  in  the  argu- 
ments, drawn  from  the  provisions  of  the  dif- 
ferent mortgages,  as  to  the  meaning  of  the 
income  bonds  in  their  stipulation  for  inter- 
est after  "first  paying  [many  items  and]  the 
Interest  payable  from  time  t»  time  upon  such 
other  bonds  of  said  company  or  its  successors 
as  shall  be  from  time  to  time  outstanding." 
The  meaning  of  this  provision  is  determina- 
ble alone  by  the  terms  of  It  No  light  is  fur- 
nished for  its  solution  by  anything  in  the 
mortgage. 

What  does  the  expression,  "such  other 
bonds  of  said  company  or  its  successors  as 
shall  be  from  time  to  time  outstanding," 
mean?  We  are  charged  with  Interpolating, 
because  of  the  use  of  the  expression  "Issued 
from  time  to  time,"  and  are  informed  that 
there  is  "wide  and  deep"  difference.  We 
had  supposed  that  a  boud  had  to  be  issued 
before  it  could  be  outstanding,  and  that,  if 
retired,  It  would  not  be  outstanding;  and 
we  are  of  that  opinion  still.  It  is  argued  as 
if  we  found  the  right  of  the  company  to  is- 
sue bonds  in  the  terms  of  the  bonds.  This 
Is  unfounded.  The  power  to  issue  bonds  is 
not  derived  from  the  income  l>onds,  and  no 
such  an  idea  is  deduclble  from  anything  we 
have  said;  but  as  the  question  is,  What 
claim  to  interest  have  the  income  bonds?  it 
must  be  answered  by  their  terms.  They  de- 
termine what  may  be  claimed  for  them. 
Were  a  suit  brought  on  the  bonds,  the  ques- 
tion would  not  be  as  to  their  security,  but 
as  to  their  terms,  unless  the  suit  was  to  en- 
force the  security  for  them,  and  in  that  case 
it  would  be  enforced  for  them  according  to 
their  terms.  If  their  interest  was  absolute, 
it  would  be  recovered;  but,  as  It  is  contin- 
gent, in  order  to  recover  Interest,  It  would 
be  necessary  to  show  that  the  contingency 
had  occurred  before  its  recovery  could  l>e 
had. 

We  have  no  guide  to  the  meaning  of  the 
bonds  except  their  language.  All  else  is 
mere  conjecture.  Their  language  Is  plain, 
simple,  and  unambiguous.  Interest  on  them 
Is  not  payable  until  Interest  on  "such  other 
bonds  of  said  company  or  its  successors  as 
shall  be  from  time  to  time  outstanding" — 
1.  e.,  issued  from  time  to  time  and  not  re- 
tired— shall  be  paid.  Counsel  say  that  "such 
other  bonds"  are  the  first  mortgage  bonds; 
but  the  Income  bouds  do  not  say  that.  They 
say,  "such  other  bouds" — 1.  e.,  all  other,  any 
other,  bonds  of  the  company  or  its  success- 
ors. To  limit  that  expression  to  first  mort- 
gage bonds  Is  to  deprive  them  of  their  full 
significance  by  Interpolating.     If  they  had 
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reference  to  the  first  mortgage  bonds,  or 
any  other  particular  bonds.  It  may  be  Justly 
supposed  they  would  have  been  so  worded. 
Besides,  they  were  understood  In  1885  to 
mean  Just  what  we  say  they  mean,  and 
were  Issued  and  accepted  with  that  Inter- 
pretation. It  is  not  true  that  we  based  our 
view  of  them  upon  that  urged  by  the  amend- 
ed bill  set  forth  In  our  opinion;  but  we  cit- 
ed it  to  show  the  understanding  of  them  be- 
fore their  issuance.  No  other  view  Is  main- 
tainable; for  no  other  Is  natural,  lying  on 
the  surface,  and  giving  full  significance  to 
bondR  and  mortgages.  Whatever  may  have 
been  thought  or  understood,  the  language 
employed  Is  the  only  safe  guide.  All  else 
Is  conjecture.  We  find  what  is  to  us  a  very 
reasonable  explanation  of  the  satisfaction  of 
parties  with  the  Income  bonds  because  of 
the  greatly  increased  security  for  them  by 
the  supplemental  mortgage  of  1885;  but  our 
opinion  is  Independent  of  that,  and  rests  on 
the  fact  that  no  other  view  satisfies  the  lan- 
guage of  the  income  bonds,  and  it  must  have 
its  full  meaning.  The  mortgage  for  the  In- 
come bonds  must  have  its  full  effect  It 
secures  the  $10,000,000  of  Income  bonds,  and 
no  others;  and  none  can  share  with  them 
In  this  security,  but  it  secures  them  accord- 
ing to  their  tenor. 

The  effort  of  learned  counsel  to  maintain 
their  contention  that  the  other  bonds  refer- 
red to  by  the  income  bonds  are  the  first 
mortgage  bonds,  and  no  other,  is  contradic- 
tory, and  demonstrates  its  unsoundness.  In 
one  part  of  the  suggestion  of  error  they  af- 
firm that  the  reason  for  the  provision  "from 
time  to  time  outstanding"  was  "Intended  to 
subordinate  the  Income  bonds  to  the  first 
mortgage  bonds  to  an  amount  not  exceed- 
ing 120,550,000,  whether  actually  issued  and 
outstanding  or  not."  Again  they  say:  "These 
bonds  [the  first  mortgage  bonds]  were  to  be 
issued  as.  needed,  and  not  all  at  once.  Hence 
It  necessarily  followed  that  all  these  bonds 
were  not  to  be  treated  as  being  prior  to  the 
Income  bonds,  when  it  came  to  be  ascer- 
tained whether  Interest  on  the  latter  had 
been  earned  or  not,  but  that  only  such  of 
them  should  be  so  considered  as  might  l>e 
from  time  to  time  outstanding."  Such  are 
the  difficulties  in  which  learned  counsel,  de- 
ceived by  their  Ingenuity,  are  Involved  in 
an  effort  to  account  for  the  language  of  the 
income  bonds. 

The  suggestion  of  counsel  that  we  over- 
looked the  first  mortgage  for  income  bonds 
is  a  misapprehension..  So  far  from  over- 
looking it,  it  was  an  infiuentlal  factor  in 
our  conclusion.  It  is  entirely  Independent 
of  the  first  mortgage,  makes  no  reference 
to  it,  is  for  a  different  class  of  bond,  and 
conveys  different  property.  It  is  to  be  con- 
strued by  Itself,  and  has  no  bearing  on  the 
question  involved,  which  Is  not  as  to  the 
meaning  of  any  of  the  mortgages,  but  what 
is  the  meaning  of  the  income  bonds  as  to 


Interest?  We  have  overlooked  nothing.  It 
Is  true  that  we  did  not  respond  specitically 
to  the  oral  argument  claiming  that  the  Ya- 
zoo &  Mississippi  Valley  Company  Is  not 
the  successor  of  the  Louisville,  New  Orleans 
&  Texas  Company,  and  we  assumed  that  It 
is,  because  it  is  proceeded  against  as  such 
in  this  suit,  is  sought  to  be  held  liable  as 
such,  and  is  described  as  such  by  the  bill, 
and  repeatedly  so  called  in  the  brief  of  coun- 
sel for  the  appellees,  and  correctly,  as  we 
think.  It  certainly  succeeded  to  all  the  be- 
longings and  obligations  of  the  Louisville, 
New  Orleans  &  Texas  Company,  and  is  its 
successor,  and  as  such  had  the  right  to  car- 
ry out  and  extend  and  complete  the  scheme 
of  its  predecessor  as  to  the  railways  obtain- 
ed from  it.  The  Louisville,  New  Orleans  & 
Texas  Company  ceased  to  be,  and  the  Ya- 
zoo &  Mississippi  Valley  Company  took  its 
place.  There  Is  now  but  one  company,  the 
Yazoo  &  Misslssii^l  Valley  Company.  The 
company  spoken  of  in  our  opinion,  whose 
bonds,  issued  and  outstanding,  are  entitled 
to  precedence  as  to  Interest  to  that  of  the 
Income  bonds,  is  the  Louisville,  New  Or- 
leans &  Texas  Company,  or  its  successor, 
the  Yazoo  &  Mississippi  Valley  Company, 
and  the  bonds  are  such  as  were  properly  is- 
sued in  the  prosecution  of  the  railroad 
scheme  in  which  the  Louisville,  New  Orleans 
&  Texas  Company  was  engaged.  Our  opin- 
ion admits  of  no  such  Interpretation  as  to 
include  bonds  other  than  such  as  were  or 
may  be  properly  issued  on  account  of  the 
railways. 

We  did  not  and  do  not  particularize  the 
bonds  entitled  to  precedence  over  the  Income 
bonds  as  to  interest,  leaving  that  for  Inquiry 
and  decision  In  the  future  progress  of  the 
case.  The  Louisville,  New  Orleans  &  Texas 
Company  had  the  right  to  acquire  branches, 
feeders  to  the  main  line,  and  to  issue  bonds 
and  give  mortgages,  and  Its  right  passed  to 
the  Yazoo  &  Mississippi  Valley  Company,  its 
successor,  which  had  the  right  it  had  as  to 
Its  railways.  The  scheme  of  the  Louisville, 
New  Orleans  &  Texas  Company  was  to  pos- 
sess the  country  east  of  the  Mississippi  river 
by  a  main  line  of  railway  from  Memphis, 
Tenn.,  to  New  Orleans,  La.,  with  branches 
of  indefinite  length  through  an  alluvial 
country  largely  undeveloped,  liable  to  de- 
structive overflows  from  the  river,  but  a  few 
years  after  the  wreck  and  ruin  of  war  and 
reconstruction,  when  the  levee  system  was 
Incomplete,  and  times  were  hard  and  money 
scarce,  and  the  future  seemed  uncertain,  and 
great  public  enterprises  full  of  hazard. 
Bonds  were  relied  on  to  furnish  the  money 
for  the  great  enterprise.  The  first  mort- 
gage bonds,  secured  by  800  miles  of  the  rail- 
way. Its  Income,  and  its  equipments  and  ap- 
purtenances, bearing  5  per  cent,  interest  per 
annum,  payable  semiannually,  having  50 
years  to  run,  were  rated  at  75  cents  on  the 
dollar  in  dealings  between  the  promoters. 
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Income  bonds  to  amount  of  $10,000,000  were 
provided  for,  payable  In  50  years,  and  with 
Interest  not  to  exceed  6  per  cent,  per  annum, 
and  that  so  conttagent  as  to  be  very  uncer- 
tain and  hardly  a  factor  in  estimating  value. 
In  preparing  these  Income  bonds  it  is  evi- 
dent that  the  Idea  of  future  need  for  more 
money  to  be  raised  by  more  bonds  was  pres- 
ent, and  that  the  Interest  on  the  Income 
bonds  was  made  contingent  on  various  Items, 
and  among  them  the  Interest  on  "such  other 
bonds  of  said  company  or  its  successors  as 
shall  be  from  time  to  time  outstanding," 
thus  providing  a  basis  for  credit  for  such 
bonds  as  should  be  found  necessary  in  the 
future  in  the  growth  and  maintenance  of  the 
enterprise.  The  security  for  the  Income 
bonds  by  the  first  mortgage  for  them  was 
only  lands  In  several  delta  counties,  supple- 
mented by  a  new  mortgage  of  these  lands 
and  their  issues  and  profits,  and  subject  to 
the  first  mortgage  for  120,550,000  of  bonds, 
the  Income  of  the  entire  railway,  possessed 
or  to  be  possessed,  and  a  scheme  for  com- 
petitive bidding  as  often  as  $25,000  were  ap- 
propriable for  the  purpose  from  sales  of  the 
lands  mortgaged,  whereby  it  was  probably 
expected  that  a  large  part.  If  not  all,  of  the 
bonds  would  be  retired  long  before  maturity. 
The  value  of  the  lands  mortgaged  was  ex- 
pected to  increase  rapidly  with  the  develop- 
ment of  the  country  by  the  railroad,  and  the 
expectation  of  rapid  retirement  of  the  in- 
come bonds  was  not  unfounded.  This  great 
raibroad  company,  formed  of  four  separate 
roads  by  consolidation,  was  continually  look- 
ing to  and  providing  for  the  future,  and  In 
the  various  Instruments  executed  by  it  used 
the  terms  "successors  and  assigns,"  as  If 
contemplating  such  and  providing  for  them, 
and  it  Is  inconceivable  that  the  terms  em- 
ployed in  the  income  bonds  as  to  interest 
could  have  any  other  meaning  attached  than 
that  which  we  give  them. 

What  counsel  call  our  "surmises"  are  our 
deductions  from  the  record.  Counsel  In- 
dulge in  various  surmises  deduced  from  the 
record,  which  differ  from  ours  because  of 
the  different  perspective  of  court  and  coun- 
sel, as  may  be  supposed.  Eliminate  all 
speculation  and  surmises  as  to  why  the  par- 
ticular language  of  the  Income  bonds  was 
employed,  there  it  stands  as  written  and  un- 
changed, after  it  had  been  speclflcaliy  object- 
ed to  by  the  amended  bill  on  the  ground 
that  it  meant  just  what  we  say  it  means, 
and  new  and  increased  security  for  them  as 
written  and  thus  Interpreted  was  accejited, 
and  these  bonds  and  capital  stock  to  the  sum 
of  about  a  million  dollars  of  bonds  and  half 
a  million  dollai-s  of  stock  were  Issued  and 
accepted  without  the  change  of  a  word  in 
the  bonds  or  any  complaint  of  an  erroneous 
Interpretation  of  them,  so  far  as  we  know, 
until  this  suit.  With  the  history  of  these 
bonds  contained  in  the  record,  it  Is  incretll- 


ble  that  their  meaning  as  we  declare  It  wis 
not  well  understood  by  all  dealing  with  them. 
Anyway  they  stand  as  the  sole  exposition  o{ 
their  meaning.  The  fact  that  the  LoulsTille, 
New  Orleans  &  Texas  Company  may  not 
have  had  express  grant  of  authority  to  con- 
solidate gives  no  aid  to  the  interpretation  of 
the  language  of  the  income  bonds.  We  And 
no  warrant  for  limiting  bonds  which  might 
be  issued  to  bear  interest  payable  before  any 
on  Income  bonds  to  those  Issued  only  tor 
construction. 

In  the  present  state  of  the  case  we  are  not 
willing  to  grant  the  Injunction  asked  for. 
All  proper  process  may  be  obtained  hi  tbe 
chancery  court  Surely  no  one  could  hare 
understood  us  to  declare  anything  more,  wltli 
reference  to  competitive  bidding  by  holders 
of  income  bonds,  than  that,  since  delay  had 
occurred  for  reasons  shown,  the  scheme  pro- 
vided by  the  mortgage  of  1885  may  now  be 
carried  out  as  to  the  whole  fund  derived 
from  sales  of  the  lands. 

Our  decision  as  heretofore  made  will 
stand,  with  this  explanation  of  our  views  as 
set  forth  in  our  former  opinion. 


DAT  et  al.  ▼.  TUCKER.     (No.  13,424.) 
(Supreme  Conrt  of  Mississippi.    March  8, 1909.) 

1.  Appeal  and  (Ebbob  (S  3fi3*)— Allowance 
OF  Appeal  —  RuLiNa  on  Demubbeb  —  Dis- 

CBETION. 

An  appeal  from  a  decree  overniling  a  de- 
murrer is  not  a  matter  of  riKht,  but  its  allow- 
ance Is  discretionary  with  the  trial  court. 

[Ed.  Note. — For  other  casps.  see  Appeal  and 
Error,  Cent  Dig.  §  1967 ;   Dec.  Dig.  i  363.*] 

2.  Appeal  and  Ebbob  (f  303*)— Discbetios 
OF  Tbial  Coubt— .\llowance.of  Appeal. 

Where  it  was  manifest  that  an  appeal  from 
a  decree  overruling  a  demurrer  to  the  oomiilaint 
would  only  serve  to  delay  the  cause,  the  chan- 
cellor abused  his  discretion  in  allowing  the  ap- 
peal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  (  1907 ;    Dec  Dig.  f  3«3.*] 

Appeal  from  Chancery  Court  Scott  County; 
J.  L.  McCasklil,  Chancellor. 

Suit  by  Viola  Tucker  against  R.  N.  Da.v 
and  others.  From  a  decree  overruling  a  de- 
murrer to  the  bill,  defendants  appeal.  Af- 
firmed and  remanded. 

This  is  an  appeal  from  the  action  of  the 
chancellor  in  overruUng  a  demurrer  to  thf 
bill  of  complaint  filed  by  the  appellee,  who 
was  complainant  In  the  court  below. 

Green  &  Green,  for  appellants.  William  L 
McKay,  for  appellee. 

MATES,  J.  The  bill  states  a  perfect 
cause  of  action,  and  the  demurrer  thereto 
was  properly  overruled.  The  mistake  made 
I)y  the  chancellor  was  in  allowing  the  ap- 
peal. As  held  in  the  case  of  Fire  Ins.  Co. 
V.  Morrison,  48  South.  ITS.  an  appeal  from  a 
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decree  overruling  a  demurrer  is  not  a  mat- 
ter of  right,  but  Is  discretlontiry  with  the 
chancellor.  To  allow  an  appeal  in  this  case 
was  an  abuse  of  discretion,  since  it  is  mani- 
fest that  it  could  serve  no  purpose  except 
to  delay  the  cause. 
Affirmed  and  remanded. 


BRIDGES  V.  STATE.    (No.  13,615.) 

(Supreme  Court  of  Missigsippi.    March  22, 
1909.) 

Appeal  from  Circuit  Court,  Harrison  County ; 
W.  H.  Hardy,  Judge. 

W.  G.  Bridges  was  convicted  of  murder,  and 
appeals.    Affirmed. 

J.  H.  Mize,  for  appellant    Geo.  Butler,  Asst. 
Atty.  Gen.,  for  the  State. 


PER  CURIAM.    Affirmed. 


FULTON  v.  STATE.     (No.  13.709.) 

(Supreme  Court  of  Mississippi.     March  22, 
1909.) 

Appeal  from  Circuit  Court,  Yazoo  County ; 
W.  H.  Potter,  Judge. 

William  Fulton  was  convicted  of  manslaugh- 
ter, and  appeals.     Affirmed. 

Brown  &  Norquist,  for  appellant  Geo.  But- 
ler, Asst.  Atty.  Gen.,  for  the  State. 

PER  CURIAM.    Affirmed. 


BURKS  V.  STATE.    (No.  13,895.) 

(Supreme  Court  of  Mississippi.     March  22, 
1909.) 

Appeal  from  Circuit  Court,  Scott  County. 
B.  L.  Bullard,  Judge. 

Chris  Burks  was  convicted  of  manslaughter, 
and  appeals.    Affirmed. 

Frank  F.  Mize,  for  appellant  (3eo.  Butler 
Asst.  Atty.  Gen.,  for  the  Stete. 

PER  CURIAM.     Affirmed. 


PAGE  V.  STATE.     (No,  13,479.) 

(Supreme  Court  of  MississippL    March  22, 
1909.) 

Appeal  from  Circuit  Court,  Simpson  County ; 
R.  L.  Ballard,  Judge. 

Joe  Page  was  convicted  of  manslaughter,  anc 
appeals.     Affirmed. 

J.  J.  Stubbs,  for  appellant  Geo.  Butler,  Asst. 
Atty.  Gen.,  for  the  State. 

PER  CrURIAM.    Affirmed. 


BYBD  V.  BTRD.     (No.  l.%649.) 

(Supreme  Court  of  Missigsippi.    March  22, 
1909.) 

Appeal  from  Chancery  Court,  Copiah  County ; 
G.  G.  Lyell,  Chancellor. 

Bill  between  Alice  Byrd  and  W.  B.  Byrd. 
From  the  decree,  Alice  Byrd  appeals.    Affirmed. 

R.  N.  &  H.  B.  MiUer,  for  appellant 
PER  CURIAM.     Affirmed. 


WILKINSON  V.  BRIDGES  &  WALKER. 
(No.  13.848.) 

(Supreme  Court  of  MississippL    March  22, 
1909.) 

Appeal  from  Circuit  Court,  Hinds  County ; 
W.  H.  Potter,  Judge. 

Action  between  J.  D.  Wilkinson  and  Bridges 
&  Walker.  From  the  judgment,  Wilkinson  ap- 
peals.    Affirmed. 

Mayes  &  Longstreet,  for  appellant  Rldgway 
&  Taylor  and  Watkins  &  Watkins^  for  appellees. 

PER  CURIAM.    Affirmed. 


CINCINNATI  EQUIPMENT  CO.  v.  HAL- 
BURTON.     (No.  13,603.) 

(Supreme  Court  of  Mississippi.     March  22, 
1909.) 

Appeal  from  Circuit  Court,  Alcorn  County; 
E.  O.  Sykes.  Judge. 

Action  between  the  Cincinnati  Equipment 
Company  and  J.  H.  Halburton.  From  the  judg- 
ment, the  equipment  company  appeals.  Af- 
firmed. 

Lamb  &  Johnston,  for  appellant  J.  M. 
Boone,  for  appellee. 


PER  CURIAM.    Affirmed. 


GRAHAM  et  al.  v.  CONSOLIDATES) 

NAVAL  STORES  CO. 

(Supreme  Court  of  Florida,  Division  A.     Feb. 

16,  1909.) 

1.  MoBTOAQES  (8  408*)— FoKECLOSUBE  — Re- 
ceivership. 

Where  the  mortgage  given  to  secure  ad- 
vances to  be  made  to  operators  to  enable  them 
to  produce  naval  stores  apparently  covers  pres- 
ent leasehold  lands  and  the  crops  to  be  there- 
after produced  thereon,  and  there  is  immediate 
necessity  for  the  preservation  of  the  property,  a 
receivership  may  be  proper,  even  though  upon 
full  hearing  a  different  construction  be  possible. 
[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  {  1374 ;   Dec.  Dig.  |  468.*] 

2.  MoBTOAOES  (8  405%*)— FOBEOLOSUBE— In- 
junction. 

A  restraining  order  will  not  be  reversed  l>e- 
cause  it  embraces  naval  stores  not  covered  by 
the  mortgage,  the  subject-matter  of  the  suit,  but, 
in  fact,  embraced  in  a  similar  suit  before  the 
same  chancellor  then  pending  in  another  county 
between  the  same  parties. 

fEd.  Note.— For  other  cases,  see  Mortgages. 
Doc.  Dig.  §  465%.*] 

(Syllabus  by  the  Court) 

Appeal  from  Circuit  Court,  Citrus  (Jounty; 
William  S.  Bullock,  Judge. 

Mortgage  foreclosure  proceedings  by  the 
Consolidated  Naval  Stores  Company  against 
J.  D.  Graham  and  others.  From  an  inter- 
locutory order  appointing  a  receiver  and 
orders  incident  thereto,  defendants  appeal. 
Affirmed. 

William  Hocker  and  R.  McConathy,  for 
appellants.  E.  J.  L'Engle  and  George  Powell, 
for  appellee. 
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'  COCKRELIy,  J.  ThJs  Is  an  appeal  from 
several  Interlocutory  orders  appointing  a 
receiver  and  temporary  orders  Incident  there- 
to In  the  enforcement  of  a  mortgage  Hen 
given  In  part  to  secure  advancements  to  en- 
able the  mortgagors  to  carry  on  the  business 
of  producing  naval  stores  and  other  products. 

The  mortgage  purports  to  convey,  Inter 
alia,  certain  leasehold  Interests  In  Citrus 
county,  "together  with  all  and  singular  the 
Improvements,  buildings,  rights,  members,  ap- 
purtenances, hereditaments,  easements,  and 
privileges  to  the  same  or  any  of  them  in  any 
wise  appertaining  or  belonging,  and  all  the 
estate,  right,  title.  Interest,  claim,  demand, 
property,  and  possession  of  the  mortgagors 
and  each  of  them,  of.  In,  and  to  the  same 
and  every  part  and  parcel  thereof,  and  any 
and  all  lands  and  estates  or  interests  there- 
in, equitable  and  legal,  situate  In  said  county 
which  shall  hereafter  be  purchased,  acquired, 
or  leased  by  the  mortgagors,  or  any  of  them, 
whether  by  deed,  contract,  lease,  or  other- 
wise, for  the  purpose  of  producing,  farming, 
or  manufacturing  naval  stores,  and  also  all 
of  their  Interest  In  the  growing  pine  timber, 
the  boxes  cut  thereon,  or  hereafter  to  be  cut 
thereon,  with  all  the  crude  gum  and  scrape, 
and  all  the  rosin  and  spirits  of  turpentine, 
whether  In  process  of  manufacture  or  ready 
for  shipment,  that  may  accrue  or  be  prepared 
or  manufactured  upon  said  above  described 
land,  or  on  any  otlier  lands  now  or  here- 
after owned  or  controlled  by  mortgagors 
jointly  and  severally." 

The  specific  plaint  here  has  reference  to 
rosin  manufactured  upon  the  described  lands 
subsequent  to  the  execution  of  the  instru- 
ment. The  mortgagors  are  R.  J.  Knight  and 
J.  G.  Rhodes,  but  the  latter's  Interest  was 
transferred  to  J.  D.  Graham,  who  had  not 
only  the  constructive  notice  given  by  the  re- 
cording acts;  but  for  the  purpose  of  this  ap- 
peal we  must  hold  had  actual  notice  of  the 
mortgagee's  claim. 

Little  stress  Is  laid  against  the  appoUit- 
ment  of  the  i-eceiver.  The  mortgage  itself 
made  provision  for  such  appointment,  and 
the  bill  of  complaint  makes  out  a  strong 
ease  for  a  receivership,  had  the  contract  of 
the  parties  been  silent  thereon. 

It  is  strenuously  nrged  that  a  proper  con- 
struction of  the  mortgage  Instrument  con- 
fines the  future  products  to  the  after-ac- 
quired land,  so  that  It  does  not  embrace  the 
rosin  and  turpentine  thereafter  to  be  pro- 
duced upon  the  leaseholds  then  held.  Such 
construction  would  destroy  in  a  large  meas- 
ure the  obvious  intent  of  the  parties  which 
Is  to  secure  the  crops  to  be  produced  through 
the  aid  of  the  advancements  to  be  made. 
We  need  not,  however,  preclude  entirely  the 
construction  that  may  hereafter  be  reached 
upon  full  consideration.  The  bill  of  com- 
plaint has  not  been  fully  passed  upon,  no 
order  having   as   yet  been   made   upon   the 


demurrer  Interposed  thereto;  but  we  are 
satisfied  that  for  the  purposes  only  of  main- 
taining a  status  quo  and  preventing  the 
destruction  of  the  corpus  of  the  property 
pending  litigation  the  court  was  Justified  in 
yielding  any  doubt  it  might  entertain  to  the 
Importance  and  necessity  of  conserving  the 
plant  as  a  going  concern,  which  could  only 
be  accomplished  through  a  receivership. 

These  remarks  apply  to  other  criticisms  of 
the  mortgage. 

The  only  other  point  we  deem  It  essential 
to  notice  Is  that  the  injunction  covered  some 
naval  stores  not  produced  upon  the  lands 
mentioned  in  the  mortgage,  but  upon  lands 
in  Marion  county.  There  was  some  irregu- 
larity in  bringing  on  the  motion  to  modify 
the  Injimctiou  in  this  respect,  but,  as  it  ap- 
pears from  the  affidavit  of  J.  D.  Graham 
filed  upon  the  application  to  dissolve  the  In- 
junction that  there  was  a  similar  suit  be- 
fore the  same  chancellor  Involving  the  Mari- 
on county  lands,  we  do  not  consider  the  tem- 
porary order  so  extensive  as  to  call  for  re- 
versal. 

Upon  full  hearing  both  of  the  law  and  the 
facts  as  they  may  be  developed  In  regular 
course,  the  equities  may  be  changed;  but 
for  the  present  we  can  find  nothing  to  au- 
thorize us  to  interfere  In  the  discretion  so 
frequently  adjudged  by  us,  to  l)e  reposed  la 
the  circuit  courts  In  these  matters. 

The  orders  appealed  from  are  affirmed. 

WIIITFIELD,  C.  J.,  and  SHACKLEJ- 
FORD,  J.,  concur. 

TAYLOR  and  PARKHILL.  JJ.,  concur  In 
the  opinion.    HOCivER,  J.,  disqualified. 


SMITH  V.  STATE. 

(Supreme  Court  of  Florida,  Division  B.     Feb. 
16,  lOOtt.) 

1.  Cbiminal  Law  (§  1088*)— Recobd— Mat- 
ters Appearing  Only  as  Part  of  Motioh 
FOB  New  Trial. 

The  assertions  of  fact  contained  as  grounds 
of  a  motion  for  new  trial  are  not  self-varying 
before  an  appellate  court;  and,  unless  the 
truth  of  such  assertions  is  elsewhere  properly 
disclosed  by  the  record,  an  appellate  court  can- 
not oousider  assignments  of  error  predicated 
thereon. 

jKd.    Note. — For    other    oases,    see    Criminal 
Law,  Cent.  Dig.  S  2790;   Dec.  Dig.  S  1088.*J 

2.  Criminal  Law  (5  82!)*)— Trial-Request- 
ed IN.STBUCTI0NS  CoVEBED  BT  INSTRUCTIONS 

Given. 

Tliere  is  no  error  in  refusing  to  give  re- 
quested instructions  that  have  in  substance  been. 
alrt'.ad.v  given  in  charge  to  the  jury. 

lEd.    Note.— For    other    cases,    see    Criminal 
Law,  Cent.  Dig.  §  2011 ;    Dec.  Dig.  §  829.*] 

(Syllabus  by  the  Court.) 

Error    to    Circuit    Court,    Duval    County; 
llhydon  M.  Call,  Judge. 
O.  D.  Smith  was  convicted  of  murder  la 
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the  first  degree,  a.tii  he  brings  error.     Af- 
^rinecL 

Scarborough  ft  Scart>oreU£ts,  for  piatntlff  in 
jrror.  Park  M.  Tramnieii,  Atty.  Gen.,  for 
J»e  State. 

TAYLOR,  J.  The  plaintiff  in  error  was 
Indicted  and  tried  for,  and  convicted  of,  the 
crime  of  mnrder  in  the  first  degree,  and  sen- 
tenced capitally  in  the  circuit  court  of  Duval 
county,  and  for  review  of  this  Judgment 
comes  here  by  writ  of  error.  The  sole  as- 
signment of  error  is  the  denial  of  the  defend- 
ant's motion  for  new  trial. 

The  first,  second,  third,  fourth,  fifth,  and 
sixth  gn^ounds  of  this  motion  all  question  the 
sufficiency  of  the  evidence  to  support  the 
verdict  returned,  and  will  be  considered  last 

The  seventh  ground  of  the  motion  asserts 
error  in  the  alleged  refusal  of  the  court  to 
sustain  a  challenge  for  cause  made  by  the  de- 
fendant to  a  talesman,  one  J.  L.  Johnson. 
The  transcript  of  record  before  us  shows  no 
such  challenge  and  no  such  ruling  by  the 
conrt.  Assertions  of  fact  in  a  motion  for 
new  trial  are  not  self-verifying,  and  amount 
to  nothing  before  an  appellate  court,  unless 
the  truth  of  such  assertions  are  elsewhere 
properly  exhibited  In  the  transcript 

The  eighth  ground  of  the  motion  for  new 
trial  complains  of  certain  alleged  remarks 
to  the  Jury  by  the  state's  attorney  In  his  ar- 
gument. Here  again  the  transcript  falls  to 
exhibit  the  fact  that  any  such  asserted  re- 
marks were  either  made  by  the  state's  attor- 
ney, or  ruled  upon  by  the  court,  or  excepted 
to  by  defendant,  save  the  assertion  thereof 
In  the  motion  for  new  trial  itself.  There  la 
therefore  nothing  for  our  consideration  in 
this  ground.  The  ninth  ground  of  the  mo- 
tion is  for  a  new  trial  because  of  alleged 
newly  discovered  evidence.  No  affidavit  veri- 
fjrlng  the  alleged  discovery  of  this  new  evi- 
dence appears  to  have  been  presented  to  the 
trial  court  in  conformity  with  the  rule  on 
the  subject  Therefore  there  was  no  error 
In  the  ignoring  of  such  ground  by  the  trial 
court 

The  tenth  ground  of  the  motion  for  new 
trial  complains  of  the  refusal  of  the  court  to 
give  six  several  instructions  requested  by  the 
defendant  All  of  the  matter  in  these  sev- 
eral refused  instructions  had  already  been 
given  in  substance  to  the  Jury  in  more  ac- 
curate form  by  the  trial  Judge,  and  there  was, 
therefore,  no  error  in  the  refusal  to  reiterate 
them  In  different  language. 

We  have  carefully  examined  the  evidence 
In  the  cause,  and  find  that  it  abundantly  and 
fully  sustains  the  verdict  found.  There  was 
a  weak  attempt  to  show  insanity  In  the  de- 
fendant at  the  time  of  the  commission  of  the 
crime  but  the  Jury  acted  properly  in  ignor- 
ing such  attempt 

Finding  no  error,  the  Judgment  of  the  court 


below  in  said  cause  is  hereby  affirmed  at  the 
cost  of  Duval  county;  the  plaintiff  in  error 
having  been  adjudged  to  be  insolvent 

HOOKER  and  PARKHILL,  JJ.,  concur. 

WHITFIELD,  O.  J.,  and  SHACKLBPORD 
and  COCKRELL,  JJ.,  concur  In  the  opinion. 


(ST  Fla.  891) 
DB  SOTO  NAT.  BANK  v.  ARCADIA  BJLBC- 
TRIG  LIGHT,  ICE  ft  TELEPHONE  00. 

(Supreme  Oort  of  Florida,  Divisirai  A.     Feb. 
16,  1909.) 

Mkohanics'  Liens  (S  189*)— Pbopebtt  Sub- 
ject—Pabtneb's  INTEBEST  IN  REAX,TT. 
A  partner's  interest  in  realty  may  be  aab- 
Jected  to  a  lien  for  labor  and  material,  though 
his  copartner  be  under  coverture  and  the  realty 
be  sold  to  one  with  notice  of  the  claim. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Dec  Dig.  {  188.*] 

(Syllabus  by  the  Court) 

Appeal  from  Circuit  Onrt,  De  Soto  Coun- 
ty; Joseph  B.  Wall,  Judge.  . 

Mechanic's  lien  foreclosure  by  the  Arcadia 
Electric  Light  Ice  ft  Telephone  Company 
against  the  De  Soto  National  Bank.  From 
an  order  overruling  a  plea  interposed  by  the 
bank,  it  appeals.    Affirmed. 

Treadwell  ft  Treadwell  and  J.  W.  Burton, 
for  appellant    W.  B.  Leitner,  for  appellee. 

COCKRELL,  J.  This  Is  an  appeal  from 
an  order  overruling  a  plea  interposed  by  the 
bank  to  a  bill  to  enforce  a  lien  for  materials 
and  labor  upon  a  building  purchased  by  It 
from  SUnmons,  Langford  ft  Co.  The  bill  al- 
leges service  of  the  statutory  notice  upon 
Simmons,  Langford  ft  Co.,  the  then  owners  of 
the  building,  of  the  complainant's  lntentl<M) 
to  bold  a  lien  on  the  property,  and  the  knowl- 
edge of  the  bank  of  the  lien  before  its  pur- 
chase. 

The  plea  avers  that  the  firm  of  Simmons, 
Langford  ft  (3o.  was  composed  of  W.  W.  Lang- 
ford and  M.  P.  Simmons,  and  that  said  Sim- 
mons was  and  is  a  married  woman,  who  prior 
to  the  filing  of  the  bill  had  parted  with  all 
her  Interest  In  the  property. 

The  court  held  the  plea  bad  upon  the  the- 
ory that  while,  under  the  decision  of  this 
court  in  Smith  v.  (3auby,  43  Fla.  142,  8>: 
South.  683,  Mrs.  Simmons'  former  interesi 
in  the  property  could  not  now  be  reached,  yet 
Langford's  Interest  might  be;  and  the  bank'p 
contention  here  Is  that  nothing  less  than  the 
whole  Interest  can  be  subjected,  and  relies 
upon  a  decision  by  the  Supreme  Ck>urt  ol 
Washington  (Wright  v.  Cowie,  5  Wash.  841, 
31  Pac.  878)  as  supporting  the  contention. 
That  case  holds  that  the  Washington  statute 
does  not  contemplate  a  lien  upon  a  portion 
of  a  building — a  splitting  up  of  the  building. 
There  is  no  attempt  here  to  subject  a  por- 
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lion  of  the  lot  or  building,  bat  Langford's 
undivided  interest  In  the  entirety.  As  a  part- 
ner he  was  liable  to  creditors  of  the  firm  for 
All  Its  debts — the  entire  debt,  not  a  portion 
of  it,  and  his  title  in  the  firm's  realty  must 
he  taken  to  be  a  fee  simple  absolute  to  the 
whole,  though  he  share  his  Interest  with 
another;  and,  whatever  that  may  be  worth, 
it  Is  subject  to  the  lien  granted  by  the  stat- 
ute, in  obedience  to  the  express  command  of 
the  Constitution,  for  the  improvements  placed 
thereon  by  his  consent,  and  when  the  proper 
steps  have  been  taken  the  lien  attaches  to 
the  rem  as  against  subsequent  purchasers. 

bectlon  2195  of  the  General  Statutes  of 
1906  provides  expressly  that  the  lien  shall 
be  upon  the  interest  of  the  owner,  and,  if 
that  be  less  than  the  absolute  interest,  then 
upon  that  limited  Interest.  Neither  his  per- 
sonal liability  nor  his  specific  property  inter- 
est will  be  permitted  to  hide  behind  a  wo- 
man's skirts  and  claim  nonliability  by  reason 
of  the  shield  cast  around  her. 

Tlie  order  la  affirmed. 

WHITFIELD,°C.  J.,  and  SHACKLEFORD, 
J.,  concur. 

TAYLOR,  HOCKER,  and  PARKHILL,  33., 
concur  in  the  opinion. 


(57  Fla.  234) 

THOMAS  et  al.  v.  WALDEN  et  «1. 

(Supreme  Court  of  Florida,  Division  A.     Feb. 
16,  1909.) 

1.  CoNTBACTS  (4  339*)— Actions— Pleas. 

"Not  guilty'  and  "never  indebted"  are  not 
proper  pleas  in  actions  upon  express  contracts. 
(EJd.   Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  i  1709;    Dec.  Dig.  {  339.»] 

2.  CoNTBACTS  (I  343*)- Actions— PLEAniNQ— 

NONFEBFOBMANCE  OF  CONDITIONS. 

The  pleader  should  specify  the  condition 
precedent,  the  performance  of  which  he  intends 
to  contest. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent.  Dig.  g  1697;    Dec.  Dig.  §  343.»] 

3.  Pleading  (J  211*)— Demubbeb  Obb  Tenus. 

After  issue  has  been  joined  upon  a  plead- 
ing not  wholly  bad,  a  demurrer  ore  tenus  there- 
to if  not  a  matter  of  right  at  the  trial. 

(Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  i{  472,  481;    Dec  Dig.  {  211.*) 

4.  Appeal  and  EIbbob  (§  253*)- Presenta- 
tion AND  RESEBVATION  OF  OBOUNDS  OF  RE- 
VIEW— Refusal  of  Pleas. 

The  refusal  to  permit  the  filing  of  addition- 
al pleas  must  be  excepted  to,  and  form  part 
of  Ae  bill  of  exceptions,  to  be  reviewed. 

[EM.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  1488;   Dec  Dig.  §  253.*] 

5.  VBNDOB   AND   PUBCHASER   (J   170*)— TENDEB 

BY  PuBCHASEB— Excuses  Fob  Not  Making. 

When   vendors    are   wholly   unable   to   give 

title  to  a  considerable  portion  of  land  contracted 

to  be  sold,  strict  legal  tender  by  the  vendee  is 

not  necessary. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  {  344;   Dec  Dig.  |  170.*] 

(Syllabus  by  the  Court.) 


Error  to  Clrcnit  Court,  Jackson  County; 
J.  Emmet  Wolfe,  Judge. 

Action  by  J.  C.  Walden  and  others  against 
A.  C.  Thomas  and  others,  copartners  aa 
Thomas  Bros.  &  Go.  Judgment  for  plaintiffs, 
and  defendants  bring  error.     Affirmed. 

W.  B.  Farley  and  J.  M.  Calhoun,  for  idaln- 
tiffs  in  error.  C.  L.  Wilson,  for  defendants 
in  error.         ' 

COCKRELL,  J.  This  Is  an  action  wherein 
Waldeu  and  others  obtained  Judgment  for 
the  primary  payment  upon  a  contract  to 
convey. 

The  declaration  sets  out  the  contract,  the 
payment  of  $1,000  upon  its  execution,  and 
alleges  the  failure  of  the  vendors  to  convey 
by  reason  of  Inability  to  give  title  to  a  sub- 
stantial part  of  the  lands.  There  was  a  de- 
murrer interposed  to  the  declaration,  which 
does  not  appear  ever  to  have  been  brought 
to  the  attention  of  the  court,  and  will  not 
l>e  considered. 

The  pleas  upon  which  Issue  was  Joined  and 
trial  had  were,  first,  "not  guilty,"  which  has 
no  place  in  actions  for  breach  of  contract; 
and,  second,  "that  these  defendants  are  now 
and  have  always  been  ready  and  willing  to 
perform  said  contract  according  to  the  terms 
thereof,  bad  the  plaintiffs  paid  the  amount 
they  agreed  to  pay  on  the  date  thereof,"  tb( 
exact  meaning  of  which  Is  not  clear  to  ns. 
There  appears  on  the  record  a  plea  of  "never 
Indebted,"  which  it  is  asserted  in  the  brief 
was  stricken.  We  find  no  such  order,  but 
the  plea  is  wholly  inapplicable  to  counts  on 
express  contracts.  Section  1467,  Gen.  St 
1900.  Demurrers  were  sustained  to  two 
pleas  that  were  in  direct  violation  of  the 
statutory  requirement  that  the  pleader  shall 
specify  the  condition  precedent  the  perform- 
ance of  which  he  Intends  to  contest  Section 
1436,  Gen.  St  1906. 

The  fifth  plea  came  near  properly  setting 
forth  a  defense.  It  alleges  readiness  and 
willingness  to  perform  at  the  time;  but  that 
the  plaintiffs  did  not  tender  the  amount  of 
money  then  due.  To  this  plea  was  filed  a 
replication  of  waiver  of  legal  tender,  upon 
which  issue  was  Joined.  At  the  trial  a  pro- 
ceeding in  the  nature  of  a  demurrer  ore 
tenus  was  attempted  to  be  made  to  the  repli- 
cation. No  showing  was  made  to  excuse 
the  delay  and  irregularity  in  this  attempt  to 
question  the  legal  sufficiency  of  the  replica- 
tion, and  no  request  to  withdraw  the  Joinder 
of  issue  thereon.  The  replication  set  up  new 
matter,  and,  while  perhaps  prolix,  presents 
on  its  face  no  flagrant  violation  of  good 
pleading. 

We  cannot  consider  the  refusal  of  the  court 
to  permit  daring  the  trial  the  filing  of  ac 
additional  plea  tendered,  as  no  exception  was 
taken  at  the  time  to  such  refusal. 

The  exceptions  reserved  npon  the  ruling* 
upon  testimony  and  the  charges  of  the  court 
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are  nmsarons.  but  tn  onr  view  of  the  case 
cut  no  figure.  There  can  be  no  question  that 
the  rendors  did  not  have  title  to  a  consider- 
able portion  of  the  land  they  contracted  to 
convey,  and  could  not  within  any  reasonable 
time  have  acquired  title  thereto,  it  being 
government  land  subject  to  homestead,  and 
as  to  part  of  which  there  is  still  pending  ac- 
tion In  the  federal  courts  by  the  United 
States  against  those  through  whom  the  gran- 
tors hoped  to  acqnire  title. 

The  contract  was  an  entire  one,  not  to  be 
out  down  ratably  according  to  the  failure  of 
acreage,  and  we  cannot  apply  the  doctrine 
of  de  minimis.  The  breach  on  the  part  of 
tbe  grantors  conid  not  have  beoi  cured,  and 
this  fact  was  plainly  aK>arent  at  the  time  set 
for  performance,  wblle  the  tender  of  a  cer- 
tified check  Instead  of  lawful  money  might 
bare  been  cured  if  not  waived,  and  under  the 
circumstances  the  tender  of  the  latter  would 
have  been  a  naeleas  form. 

Errors,  if  any,  committed  in  the  rejection 
or  admission  of  evidence  or  upon  the  charges, 
were  harmless.  The  Judgment  was  clearly 
right,  and  it  is  affirmed. 

WHITFIBU),  a  J.,  and  QBAOSimVOBJ}, 
J.,  concur. 

TAYLOR,  HOOKER,  and  PABKHILU  JJ., 
concur  in  the  opinion. 


(57  Fla.  1) 

DANIELS  et  al.  ▼.  STATE. 

(Bnprenw  Ckrart  of  Florida,  DivUion  A.    Feb. 
23,  1909.) 

1.  CBnnKAi.   Law   (|  1148»)— TbiaIt-Sevkb- 

AHCE— DiSCBBnON   OT  CO0BT— REVIEW. 

When  there  are  two  or  more  defendants  in 
a  criminal  prosecution,  an  order  of  the  trial 
court  grantine  or  denying  a  motion  for  sever- 
ance is  largely  discretionary,  and  in  general 
will  not  be  disturbed  by  an  appellate  court 
when  the  motion  is  unsupported  and  no  abuse 
of  discretion  appears. 

[Ed.    Note.— For    other    cases,    see    Criminal 
Law,  Cent.  Dig.  |  8050;    Dec.  Dig.  |  1148.*] 

2.  CBniiKAi.  Law  (|  406*)— Evidence— Statb- 
MKNTS  AT  Inquest— VoLUNTABT  Ohabacteb 
— Oaijtion. 

Before  statements  made  at  a  coroner's  in- 
quest by  a  person  when  in  custody  of  tbe  sher- 
iff can  be  shown  in  evidence  against  the  de- 
fendant on  his  trial,  it  should  clearly  appear 
that  he  was  fully  advised  of  his  rights  in  mak- 
ing the  statements,  and  that,  after  being  so 
advised,  the  statements  were  voluntarily  made. 
(Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  S  920;   Dec.  Dig.  |  406.*] 

3.  CBncTNAi,  Law  (J  518»)— Confessions— 
VoLUNTABT  Chakactbb— Caution. 

Testimony  as  to  confessions  of  guilt,  as 
distinguished  from  mere  statements  of  other 
bets,  should  be  received  In  evidence  on  a  trial 
with  caution,  especially  where  the  party  is 
under  arrest  when  tbe  confession  is  made ;  and 
testimony  as  to  confessions  of  guilt  made  to  of- 
ficers or  when  under  arrest  is  not  admissible 
in  evidence  at  the  trial,  unless  It  is  clearly 
shown  that  the  confession  was  voluntarily  made 


after  the  party  is  fully  advised  of  his  rights 
under  the   law. 

[Ed.    Note.— For    other    cases,    see    Criminal 
Law,  Cent.  Dig.  |  1158:   Dec.  Dig.  {  518.*] 
4.  CEiMiNAi  Law  (J  516*)— "Confessions"— 

Defined. 

A  confession  of  guilt  in  committing  a  crime 
is  an  acknowledgment  of  the  criminal  act  or 
of  tbe  facts  that  constitute  tbe  crime.  State- 
ments of  facts  or  circumstances  that  do  not 
in  effect  or  by  inference  admit  the  commission 
of  a  crime  do  not  in  general  constitute  a  con- 
fession of  guilt  of  a  crime. 

[E!d.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {  1139;   Dec.  Dig.  i  518.« 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.   1417-1419;    vol.  8,  p.  7611.] 

6.  Cbiuinai,    Law    (|    406*)  —  Admissions — 
Stateuents  Befobe  Maqistbate. 

Statements  other  than  confessions  of  guilt 
of  a  crime  are  in  general  admissible  in  evidence 
against  the  party  making  them  as  other  admi» 
sions  against  interest;  but,  where  the  state- 
ments are  made  before  a  magistrate  by  a  per- 
son when  under  arrest  accused  of  the  cnme, 
evidence  of  such  statements  is  in  general  not 
admissible  unless  it  appeara  that  the  party  was 
advised  of  his  rights,  and  then  voluntarily  made 
tbe  statements. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  f  920;    Dec.  Dig.  f  406.*] 

6.  Homicide  (|  166*)— Evidence- Motive. 

In  a  prosecution  for  murder,  evidence  tend- 
ing to  show  motive  is  admissible  for  that  par- 
pose. 

[EM.  Note.— For  other  cases,  see  Hmnidde, 
Cent  Dig.  |  320;   Dec.  Dig.  |  166.*] 

7.  Cbivinai,  Law  (|  781*)— TbiaI/— Irstbco- 
TI0N8— Confessions. 

Where  evidence  as  to  a  confession  made  by 
one  of  several  defendants  who  are  beinf  tried 
jointly  implicates  the  other  defendants,  who 
were  not  present  when  the  confession  was  made, 
the  court  should  then  instruct  the  jury  to  dis- 
regard the  reference  in  the  confession  to  the  de- 
fendants not  present  when  the  confession  was 
made. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  i  1864;    Dec.  Dig.  i  781.*] 

8.  Homicide  (8  300*)- TBiAir-lNBTBUonoNs— 
Self-Defense. 

Where  there  is  no  testimony  as  to  self-de- 
fense, a  charge  upon  that  subject  is  not  re- 
quired. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  i  614;    Dec  Dig.  {  300.*] 

9.  Homicide  (§  345*)— -Wbit  of  Ebbob— De- 
tebuination  and  disposition  of  cause. 

Where  the  evidence  is  sufficient  to  sustain 
a  verdict  of  guilty  as  to  one  only  of  three  de- 
fendants found  guilty,  the  judgment  of  con- 
viction as  to  tbe  one  may  be  affirmed  and  as 
to    the   others   reversed. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  8  724 ;    Dec.  Dig.  |  845.*] 

(Syllabus  by  the  Court) 

Error  to  Circuit  Court,  Walton  County  t 
J.  Emmet  Wolfe,  Jddge. 

Mose  Daniels,  Luther  Russ,  and  Silas  Dan- 
iels were  convicted  of  murder  in  the  first 
degree,  and  they  bring  error.  Affirmed  as 
to  Mose  Daniels,  and  reversed  as  to  Luther 
Russ  and  Silas  Daniels. 

Daniel  Campbell  &  Son,  for  plalntlflfs  In  ei  • 
ror.  Park  M.  Trammell,  Atty.  Gen.  for  t^» 
State. 
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WHITFIEJIJ),  O.  J.  Tbe  plaintiffs  In  er- 
ror were  convicted  of  murder  in  the  first 
degree.  Mose  Daniels  was  sentenced  to  be 
hanged.  Luther  Russ  and  Silas  Daniels,  be- 
ing recommended  to  mercy,  were  sentenced 
to  the  penitentiary  for  life.  Writ  of  error 
was  taken.  At  the  trial  the  court  denied  a 
motion  by  Silas  Daniels  and  Luther  Russ  for 
severance  upon  the  grounds  (1)  that  Mose 
Daniels  had  confessed  his  guilt  and  implicat- 
ed movants;  (2)  that  movants  have  a  de- 
fense separate  from  that  Mose  Daniels  may 
have;  (3)  that  confessions  of  Mose  Daniels 
Implicating  movants  will  be  improper  and  in- 
Jtirloas  to  movants.  This  motion  was  not 
supported  by  affidavit  or  otherwise. 

While  subsequent  developments  of  the  trial 
indicate  that  it  would  have  been  advisable 
to  grant  tbe  severance,  the  court  will  not  be 
held  in  error  for  denying  the  unsupported 
motion,  since  the  granting  or  denial  of  a  mo- 
tion for  severance  is  largely  discretionary, 
and  such  rulings  will  not  in  general  be  dis- 
turbed where  the  motion  is  unsupported  and 
no  abuse  of  discretion  is  shown.  See  Rob- 
erson  v.  State,  40  Fla.  S09,  24  South.  474. 

Separate  statements  of  testimony  given  and 
signed  by  Silas  Daniels  and  Luther  Russ  at 
the  coroner's  Inquest  while  lo  the  custody 
of  the  sheriff  were  admitted  in  evidence  over 
objection  by  the  defendants.  The  parties 
were  taken  from  Jail  three  times  and  examin- 
ed before  the  coroner.  It  appears  that  they 
were  not  advised  of  their  rights  each  time 
they  were  examined,  and  it  does  not  appear 
that  the  statements  offered  in  evidence  were 
made  at  the  time  the  parties  were  advised  of 
their  rights  as  to  testifying. 

While  the  testimony  of  Silas  Daniels  was 
expressly  admitted  as  evidence  against  him 
and  for  no  other  purpose,  the  testimony  of 
Luther  Russ  was  not  admitted  solely  as  evi- 
dence against  him.  Before  statements  made 
before  the  coroner  by  a  person  when  in  cus- 
tody of  the  sheriff  can  be  shown  in  evidence 
against  him  on  his  trial,  it  should  clearly 
appear  that  he  was  fully  advised  of  his 
rights  in  making  the  statements,  and  that, 
after  being  so  advised,  the  statements  were 
voluntarily  made.  See  Jenkins  v.  State,  35 
Fla.  737,  18  South.  182,  48  Am.  St  Rep.  267. 

Testimony  as  to  confessions  of  guilt  as 
distinguished  from  mere  statements  of  other 
facts  should  be  received  in  evidence  on  a 
trial  with  caution  especially  where  the  party 
Is  under  arrest  when  the  confession  is  made ; 
and  testimony  as  to  confessions  of  guilt  made 
to  officers  or  when  under  arrest  Is  not  ad- 
missible in  evidence  at  the  trial,  unless  it  Is 
clearly  shown  that  the  confession  was  vol- 
untarily made  after  the  party  is  fully  advis- 
ed of  his  rights  under  tbe  law.  See  Green 
V.  State,  40  Fla.  474.  24  South.  637;  McNlsh 
V.  State,  47  Fla.  69,  30  South-  176. 

A  confession  ot  guilt  in  committing  a  crime 
is  an  acknowledgment  of  the  criminal  act  or 
of  the  facts  that  constitute  the  crime.    State- 


ments of  facts  or  circumstances  that  do  not 
in  effect  or  by  inference  admit  the  commis- 
sion of  a  crime  do  not  in  general  constitute 
a  confession  of  guilt  of  a  crime. 

Where  a  person  is  on  trial  for  a  crime, 
evidence  of  a  confession  of  guilt  of  the  crime 
previously  made  by  such  person  is  in  gen 
eral  not  admissible,  unless  it  appears  that 
the  confession  was  entirely  voluntary.  If 
such  confession  Is  made  while  tbe  party  Is 
under  arrest  or  charged  with  the  crime,  evi- 
dence of  the  confession  Is  not  admissible  on 
tbe  trial,  unless  it  Is  made  to  clearly  appear 
that  the  party  was  fully  advised  of  his 
rights,  and  that,  after  being  so  advised,  the 
confession  of  guilt  was  freely  and  volun- 
tarily made  under  circumstances  that  afford- 
ed no  undue  influence  in  procuring  tbe  con- 
fession. 

Statements  other  than  confessions  of  guilt 
of  a  crime  are  in  general  admissible  In  evi- 
dence against  the  party  making  them  as  oth- 
er admissions  against  interest;  but,  where 
the  statements  are  made  before  a  magistrate 
by  a  person  when  under  arrest  accused  of  the 
crime,  evidence  of  such  statements  is  in  gen- 
eral not  admissible  unless  it  appears  that 
tbe  party  was  advised  of  his  rights,  and  then 
voluntarily  made  the  statementa  See  State 
V.  Campbell,  73  Kan.  688,  85  Pac.  784,  9  I«. 
R.  A.  (N.  8.)  633,  9  Am.  &  Eng.  Anno.  Cas. 
1203. 

The  statements  made  before  the  coroner 
are  not  confessions,  but,  as  the  parties  were 
in  the  custody  of  the  sheriff  when  the  state- 
ments before  the  coroner  were  made,  they 
should  have  been  fully  advised  of  their  rights 
when  each  statement  was  made;  and,  when. 
the  statements  were  admitted  in  evidence  at 
the  trial,  the  Jury  should  have  been  then  in- 
structed that  each  statement  is  received  on~ 
ly  as  evidence  against  the  person  making  It^ 
and  that  it  is  not  evidence  against  any  other 
person. 

This  is  not  a  case  where  statements  involv- 
ing another  are  made  in  his  presence  when 
he  was  at  liberty  to  respond  to  the  state- 
ments. 

Considering  the  character  and  meagerness 
of  the  whole  testimony  adduced  against 
Silas  Daniels  and  Luther  Russ,  it  cannot  be 
said  the  admission  in  evidence  of  the  state- 
ments made  before  the  coroner  under  tbe 
circumstances  stated  was  not  harmful  to 
them.  Tbe  entire  testimony  against  Mose 
Daniels  is  such  that  the  references  made  to 
him  in  the  statements  before  the  coroner  ap- 
pear not  to  have  been  harmful  to  him. 

No  error  appears  in  the  admission  in  evi- 
dence of  an  indictment  against  Silas  Daniels 
on  wtiich  tbe  name  of  the  deceased  was  in 
dorsed  as  a  witness  for  tbe  state,  or  of  a» 
affidavit  made  by  the  deceased  before  a  con; 
mitting  magistrate  charging  Luther  Rus» 
with  a  criminal  offense.  These  document* 
tended  to  show  motive  as  to  Luther  anu 
Silas,  and  were  admissible  for  this  purpose 
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West  T.  State,  42  Fla.  244,  28  South.  430. 
The  Indictment  and  affidavit  were  not  harm- 
ful to  Mose  Daniels. 

In  relating  a  confession  made  to  him  by 
Mose  Daniels  not  In  the  presence  of  SUas  or 
LiDther,  a  witness,  after  relating  a  confession 
by  Mose  of  his  guilt,  In  response  to  repeated 
requests  to  "go  ahead  and  state  the  conver- 
sation between  you  and  Mose  Daniels,"  tes- 
tified that  Mose  Daniels  "said  he  had  shot 
Jesse  Jones,  and  the  two  boys  that  was  with 
him  broke  and  run,  but  that  the  two  boys 
ran.  He  didn't  say  whether  they  were  with 
him  or  not"  The  defendants  had  objected 
to  questions  calling  for  evidence  or  state- 
ments made  by  Mose  Daniels  tending  to  im- 
plicate others  if  they  were  not  present,  and 
the  testimony  above  quoted  does  not  appear 
to  be  a  necessary  part  of  the  confession  of 
Mose  as  to  his  guUt  The  court  did  not  then 
expressly  Instruct  the  Jury  to  disregard  the 
reference  to  others  in  the  confession  made 
by  Mose  Daniels,  even  If  that  would  have  re- 
moved from  the  minds  of  the  Jury  the  effect 
of  the  testimony  unnecessarily  adduced. 
Lonisville  ft  N.  R.  Co.  v.  Collinsworth,  46 
Fla.  403,  33  South.  613 ;  Gardner  T.  State,  66 
F^a.  25,  35,  45  South.  1028. 

Where  there  is  no  testimony  as  to  self-de- 
fense, a  charge  upon  that  subject  Is  not  re- 
quired. 

Neither  of  the  defendants  testified  at  the 
trial.  The  evidence  is  circumstantial,  except 
aa  to  the  confession  testified  to  as  having 
been  made  to  witnesses  by  Mose  Daniels  that 
he  killed  the  accused.  This  confession  was 
not  contradicted,  and  is  strongly  corroborat- 
ed by  the  circumstances.  The  evidence  ad- 
duced against  Luther  Russ  and  Silas  Daniels, 
even  If  in  all  respects  properly  admissible 
under  the  circumstances,  is  not  sufficient  to 
warrant  a  verdict  of  murder  against  them. 
See  Baldwin  v.  State,  46  Fla.  115,  35  South. 
220,  where  the  Judgment  as  to  one  defendant 
was  affirmed,  and  as  to  the  other  reversed 
on  the  evidence. 

There  is  evidence  sufficient  to  sustain  the 
verdict  as  to  Mose  Daniels,  but  not  as  to 
Luther  Russ  and  Silas  Daniels. 

The  Jndgment  is  affirmed  as  to  Mose  Dan- 
iels; and,  as  to  Luther  Russ  and  Silas  Dan- 
iels, the  judgment  Is  reversed,  and  a  new 
trial  awarded. 

SHACKLEFORD  and  COCKRBLL,  JJ., 
concur. 

TAYLOR,  HOOKER,  and  PARKHILL,  JJ., 

concur  in  the  opinion. 

(57  Fla.  89) 

LASSETER  et  al.  v.  ZAPF. 

(Supreme  Court  of  Florida.    Feb.  23,  1909.) 

1.  Appeal  and  Ebbob  (|  544*)— Recobd— Ne- 
cessity FOB  Bill  of  Exceptions. 

A  motion  to  strike  from  the  records  of  the 
trial  court  a  judgment  asserted  In  the  motion  to 


be  void,  together  with  the  order  made  upon  the 
motion  and  the  exception  taken,  should  be  pre- 
sented to  the  appellate  court  for  review  by  a 
duly  authenticated  bill  of  exceptions. 

[E!d.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |  2412 ;   Dec.  Dig.  I  544.*] 

2.  Exceptions,  Bili.  of  (J  43*)— Authentica- 
tion BY  Judge- Motion  to  Stbike. 

Where  an  order  is  made  In  vacation  deny 
Ing  a  motion  to  strike  from  the  records  a  judg 
ment,  and  the  bill  of  exceptions  taken  is  no 
authenticated  by  the  judge  at  the  time  the  order 
is  made,  and  no  special  order  is^then  made  ex- 
tending the  time  for  authenticating  the  bill  of 
exceptions  as  required  by  rule  97  of  the  circuit 
court  rulei^  a  motion  to  strike  the  bill  of  ex- 
ceptions will  be  granted. 

(Ed.  Note.— For  other  cases,  sca  E^xceptlons, 
Bill  of.  Cent.  Dig.  {  72^^ ;   Dec  Dig.  i  43.  *J 

3.  Apfbai.  and  Ebbob  (J  1133*)— Affibma.'iw. 

OF   JUDQUENT- STBIEINO    BILL   OF   BiXOBF 
TI0N8. 

Where  the  bill  of  exceptions  contained  in  a 
transcript  of  the  record  is  stricken,  and  there 
remains  in  the  record  no  other  question  or  mat- 
ter assigned,  presented,  or  urged  as  error  except 
such  as  can  be  presented  or  considered  only 
through  a  proper  bill  of  exceptions  duly  aw 
thenticated,  the  judgment  will  be  affirmed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  4451 ;   Dea  Dig.  f  1133.»] 

(Syllabus  by  the  Court) 

Error  to  Circuit  Court,  Dade  Connty;  Mi- 
nor S.  Jones,  Judge. 

Action  between  B.  F.  Lasseter  and  E.  J. 
Lasseter  and  Joseph  Zapf.  From  an  order 
denying  a  motion  to  strike  from  the  records 
a  Judgment  as  void,  Lasseter  and  Zapf  bring 
error.    Affirmed. 

Geo.  M.  Robblns  and  Geo.  A.  Worley,  for 
plaintiffs  in  error.  M.  C.  Jordan,  for  defend- 
ant in  error. 

PER  CURIAM.  A  writ  of  error  was  tak- 
en to  an  order  made  by  the  Judge  of  the 
Seventh  Judicial  circuit  In  vacation  denying 
a  motion  to  strike  from  the  records  of  the 
court  a  Judgment  asserted  in  the  motion  to 
be  void.  The  only  error  assigned  is  the  order 
denying  the  motion  to  strike  the  Judgment. 
A  motion  is  made  to  strike  the  bill  of  excep- 
tions because  it  was  not  legally  signed  by  the 
Judge.  The  motion  to  strike  the  Judgment 
and  the  order  made  thereon,  with  the  e» 
ceptlon  taken,  should  be  presents  lO  the  tp 
peltate  court  for  review  by  a  duly  authenb 
cated  bill  of  exceptions.  The  purported  bill 
of  exceptions  in  the  transcript  does  not  ap- 
pear to  have  been  authenticated  by  the  Judg* 
when  the  order  denying  the  oiotlon  to  strike 
the  Judgment  was  denied,  or  afterwards,  by 
virtue  of  a  special  order  then  made  extending 
the  time  for  authenticating  the  bill  of  ex- 
ceptions, as  required  by  rule  97  of  the  cir- 
cuit court  rules,  and  the  motion  to  strike  the 
bin  of  exceptions  Is  granted. 

Where  the  bill  of  exceptions  appearing  in 
a  transcript  of  the  record  has  not  been  dub 
authenticated  by  the  trial  Judge  as  required 
by  the  rules  of  court  It  will  upon  motion  Iv 
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Stricken  from  the  recs  td  of  the  appellate 
court;  and  lo  such  case,  If  there  is  in  the 
remaining  record  no  other  question  or  mat- 
ter assigned,  presented,  or  urged  as  error 
except  such  as  cun  be  presented  or  consider- 
ed only  through  a  proper  bill  of  exceptions, 
the  Judgment  will  be  affirmed.  Horn  t. 
State,  40  Fla.  4T2,  24  South.  147;  Florida 
Cent  &  P.  R.  Co.  V.  St  Clalr-Abrams,  35  Fla. 
514,  17  South.  639;  Bardwell  t.  State,  49 
Fla.  1,  38  South.  511. 

As  the  only  error  assigned  cannot  be  con- 
sidered without  a  proper  bill  of  exceptions, 
and  as  there  is  no  such  bill  In  the  transcript, 
the  order  to  which  the  writ  of  error  Issued 
Is  affirmed. 

PARKHIUJ,  J.,  took  no  part 


(67  Fla.  155) 

SEABOARD  AIR  LINE  RY.  CO.  T.  THOMP- 
SON. 

(Supreme  Court  of  Florida,  Division  B.     Feb. 
16,  1909.) 

Oabbiees  (I  816*)— Cabbiaoe  or  FAssENoxBa 

—Injuries— Pbksuiiptions. 

The  presumption  of  negligence  cast  upon 
railroads  by  our  statute  in  personal  injury  cases 
ceases  when  the  railroad  company  has  made  it 
appear  tliat  its  agents  have  exercised  all  ordi- 
nary and  reasonable  care  and  diligence.  In 
the  presence  of  socb  proof  by  ttie  railroad  com- 
pany, the  Jnry  do  not  take  any  such  presump- 
tion with  them  to  the  jury  room  in  weighing 
the  evidence  and  in  coming  to  a  determination. 
The  statute  does  not  create  such  a  presumption 
as  will  outweigh  proofs,  or  that  will  require 
4ny  greater  or  stronger  or  mora  convincing 
proofs  to  remove  it  AU  that  the  statute  does 
:n  creating  the  presumption  is  thereby  to  cast 
upon  the  railroad  company  the  burden  of  af- 
firmatively showing  that  its  agents  exercised  all 
ordinary  and  reasonable  care  and  diligence,  and 
here  the  statutory  presumption  ends.  And 
when,  in  a  suit  for  personal  mjnry,  the  railroad 
company  proves  affirmatively  by  undisputed  and 
uncontradicted  evidence  that  it  and  its  agents 
ertrcised  all  ordinary  and  reasonable  care  and 
l.^iigence,  and  were  not  guilty  of  the  negligence 
alleged,  the  plaintiff  has  no  right  to  recover. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  iS  1283-1294 ;    Dec.  Dig.  |  316.*] 

(Syllabus  by  the  Court.) 

Error  to  Circuit  Court  Baker  County; 
Jamea  T.  Wills,  Judge. 

Action  by  Joe  Thompsou,  by  bis  next  friend, 
A.  C.  Budamire,  against  the  Seaboard  Air 
Line  Railway  Company.  Judgment  for  plain- 
tiff, and  defendant  brings  error.    Reversed. 

Geo.  P.  Raney  and  William  J.  Owen,  for 
plaintiff  In  error.  Kelley  &  Cone,  for  defend- 
ant in  error. 

TATIiOR,  J.  The  defendant  in  error,  as 
plaintiff  below,  med  the  plaintiff  In  error,  as 
defendant  below,  in  the  circuit  court  of  Bak- 
er county  in  an  action  for  damages  for  per- 
sonal Injuries.  The  trial  resulted  in  a  ver- 
dict and  Judgment  for  $500,  and  this  Judg- 
vient  the  defendant  below  brings  here  for 
/«vlew  by  writ  of  error. 


At  the  close  of  the  evidence,  the  defend- 
ant moved  the  court  for  a  peremptory  charge 
to  the  Jury  to  find  for  the  defendant  Tbii 
request  was  denied,  and  such  ruling  Is  as- 
signed as  error.  This  was  error.  The  dec- 
laration in  the  case  alleged  that  the  plaintiff 
was  a  passenger  on  one  of  defendant's  trains, 
and  that  while  he  was  such  passenger  the 
defendant  did  not  use  due  and  proper  care 
that  he  sbonld  be  safely  carried,  but  wholly 
neglected  so  to  do,  and  then  and  there  care- 
lessly and  negligently  permitted  and  suffered 
a  defective  window  to  remain  and  be  in  said 
car  at  the  seat  where  the  plaintiff  was  sitting 
on  said  train,  and  also  allowed  the  defective 
window  to  be  raised,  and,  while  the  said 
plaintiff  was  letting  in  said  car,  the  said 
window,  being  defective,  as  aforesaid,  fdl 
on  one  of  the  plaintifTa  hands  with  i^reat 
force,  which  said  hand  was  caught  in  and 
under  said  window,  and  which  said  window 
thereby  crashed,  bruised,  and  mangled  the 
said  hand  and  fingers  of  the  plaintiff,  which 
caused  blm  much  pain  and  suffering,  and 
caused  him  to  have  fever,  and  to  become  Blck, 
sore,  criK>led,  and  disordered  for  about  two 
months. 

The  only  negligence  alleged  against  the  de- 
fendant was  that  It  permitted  a  defective 
window  to  be  and  remain  in  the  car  where 
plaintiff  was  riding  as  a  passenger,  and  neg- 
ligently allowed  said  defective  window  tC 
be  raised,  and  that  by  reason  of  such  de' 
fectlre  window,  the  Injury  resulted  to  plain- 
tiff. When  we  come  to  the  proofs,  there  Is 
not  a  scintilla  ^f  testimony  tending  to  sbo» 
that  there  was  any  defect  in  the  window  that 
caused  the  Injury  to  the  plaintiff,  save  the 
bare  fact  that  such  window  fell  and  caught 
the  plaintitTs  hand.  Several  witnesses  for 
the  defendant  testified,  on  the  contrary,  thaC 
said  window  was  carefully  inspected,  one  or 
them  inq)ectlng  it  inmiedlately  after  the  ac- 
cident to  the  plaintiff,  and  that  It  and  Its 
fastenings  were  In  perfect  condition.  There 
was  nothing  to  contradict  or  qnestlon  tbls 
proof  for  the  defendant  The  plaintiff  plant- 
ed his  right  to  recovery  on  the  alleged  neg- 
ligence of  the  defendant  In  having  a  defec- 
tive window  in  Its  car.  There  was  no  proof 
to  establish  such  negligence,  but  an  abun- 
dance of  unrebutted  and  undisputed  proof  that 
there  existed  no  such  negligence  as  alleged, 
but  OQ  the  contrary,  that  the  window  and 
its  fastenings  were  In  perfect  condition.  Ad- 
dressing itself  to  the  extent  of  the  presump- 
tion of  negligence  cast  by  our  statute  against 
railroads  in  such  cases,  this  court  In  Atlan- 
tic Coast  Line  R.  R.  Co.  v.  Crosby,  53  Fla. 
400,  43  South.  318,  said:  "This  presumption 
ceases  when  the  railroad  company  has  made 
it  appear  that  its  agents  have  exercised  all 
ordinary  and  reasonable  care  and  diligence. 
In  the  presence  of  such  proof  by  the  railroad 
company,  the  Jury  do  not  take  any  such  pre- 
sumption with  them  to  the  Jury  room  In 
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weighing  the  evidence  nnd  In  coming  to  a 
determination.  The  statute  does  not  create 
such  a  presumption  as  will  outweigh  proofs, 
■or  that  win  require  any  greater  or  stronger 
-or  more  convincing  proofs  than  any  other 
question  at  Issue.  All  that  the  statute  does 
Is  to  cast  upon  the  railroad  company  the  bur- 
den of  affirmatively  showing  that  Its  agents 
exercised  all  ordinary  and  reasonable  care 
and  diligence,  and  here  the  statutory  pre- 
sumption ends."  As  before  stated,  the  de- 
fendant raUroad  by  an  abundance  of  un- 
-disputed  and  uncontradicted  evidence  reliev- 
ed itself  of  such  presumption  in  this  case, 
and  there  was  no  proof  to  establish  the  al- 
leged negligence  upon  which  the  plaintiff  re- 
lied for  recovery,  but,  on  the  contrary,  much 
uncontradicted  affirmative  proof  that  no  such 
negligence  existed  as  was  alleged.  Under 
these  circumstances,  the  plaintiff  had  no  right 
to  recover,  and,  at  the  close  of  the  evidence, 
the  court  should  have  given  the  affirmative 
-charge  requested  by  the  defendant. 

The  defendant  also  moved  for  new  trial  up- 
on the  ground  that  the  verdict  was  not  sus- 
tained by  the  evidence,  which  motion  was 
overruled,  and  It  is  assigned  as  error.  It 
follows  from  what  has  already  been  said 
that  this  ground  of  the  motion  for  new  trial 
was  well  taken,  and  that  the  court  erred  in 
overruling  such  motion. 

The  Judgment  of  the  court  below  In  said 
■cause  is  hereby  reversed  at  the  cost  of  the 
defendant  in  error. 

HOCKER   and   PARKHILIi,   JJ.,   concur. 

WHITFIELD,  C.  J.,  and  SHACKLEBX5RD 
and  COCKRELL,  JJ.,  concur  In  the  opinion. 


BLOUNT  V.  TOMLINSON. 

(Supreme  Court  of  Florida,  Division  B.     Feb. 
10,  1900.    Headnotes  filed  March  26,  1909.) 

1.  Pbincipal  and  Agent  (|  190*)— Commis- 
sions TO  Brokeb— Persons  Liable. 

\Vhere  a  real  estate  broker  or  dealer  agrees 
by  parol  with  a  known  af;ent  of  a  known  princi- 
pal to  obtain  a  purcliascr  for  the  real  estate 
of  the  latter,  and  a  sale  is  effected,  the  legal 
presumption  is,  if  commissiona  on  the  sale  are 
agreed  to  l>e  paid  the  broker,  that  the  prin- 
cipal is  liable  to  pay  the  commissions  rather 
than  the  agent  of  such  principal,  and  this  pre- 
sumption will  prevail  unless  it  is  made  to  ap- 
pear by  the  evidence  that  credit  for  the  commis- 
siona was  given  to  the  agent ;  and  in  a  suit  by 
the  broker  or  dealer  against  the  agent  to  re- 
cover the  commissions  the  burden  of  proof  rests 
upon  such  broker  or  dealer  of  showing  that  the 
agent  agreed  to  l>e  personally  responsible  for 
such  commissions.  But,  where  the  contract  or 
dealings  between  the  parties  are  such  as  prima 
facie  bind  the  agent,  the  burden  of  proof  that 
in  fact  they  bound  the  principal  is  upon  the 
agent. 

{Ed.  Note. — For  other  cases,  see  Principal  and 
Agent,  Cent.  Dig.  S  718;    Dec.  Dig.  §  190.*1 


2.  Pbincipai,  and  Agent  (S  136*)  — Rights 
AND  Liabilities  as  to  Tuibd  Pebsons— 
LiABiLiTT  OF  Agent. 

A  party  dealing  with  an  agent  is  not  at 

liberty  to  fix  the  terms  upon  which  be  will  deal 

with  such  agent  without  regard  to  the  consent  or 

promise  of  the  latter. 

[EJd.  Note. — For  other  cases,  see  Principal  and 
Agent,  Cent.  Dig.  |  478;    Dec.  Dig.  i  136.*] 

(Syllabus  by  the  Court.) 

Error  to  Circuit  Court,  Hillsborough  Coun- 
ty ;  Joseph  B.  Wall,  Judge. 

Action  by  B.  H.  Tomiinson  against  B.  W. 
Blount.  Judgment  for  piaintUf,  and  defend- 
ant brings  error.    Reversed. 

D.  C.  McMuUen,  for  plaintiff  in  error.  Mac- 
farlane  &  Davis  and  Richard  P.  Marks,  for 
defendant  in  error. 

HOCKER,  J.  This  ease  is  here  on  writ 
of  error  from  a  Judgment  of  the  circuit  court 
of  Hillsborough  coimty  In  favor  of  B.  H.  Tom- 
iinson against  B.  W.  Blouut  for  $4,300  and 
costs. 

In  March,  1906,  the  Peninsular  Naval  Stores 
Company,  a  Mr.  Stucky,  and  a  Mr.  Henderson 
owned  a  tract  of  24,000  acres  of  land  near 
Umatilla,  which  is  In  Lake  county,  Fia.,  their 
respective  Interests  being  one-third  each.  Mr. 
B.  W.  Blount,  the  plaintiff  in  error,  was  the 
president  and  manager  of  the  Peninsular  Naval 
Stores  Company.  On  the  19th  day  of  March, 
1906,  the  defendant  in  error,  B.  H.  Tomiin- 
son, wrote  the  following  letter  to  B.  W. 
Blount : 

"Jacksonville,  Fia.    8/19/06. 
"B.  W.  Blount,  Tampa,  Fia. 

"Dear  Sir :  I  have  a  party  to  whom  I  can 
sell  the  sawmill  timber  on  the  24,000  acres 
near  Umatilla,  and  belonging  to  you  and  Mr. 
Henderson.  Mr.  Henderson  said  you  wanted 
to  retain  the  land.  I  had  Mr.  Henderson 
when  here  to  meet  Mr.  Page  (Cooney's  man) 
and  he  gave  a  price  of  $3.00  net,  this  was 
two  months  ago.  I  wish  you  would  give  me 
your  very  best  price  and  let  me  know  what 
commission  yon  can  pay.  I  believe  I  can 
sell  at  it  $3.25  and  reserve  the  land.  I  usual- 
ly charge  5%  do  not  speculate  on  propert.v 
placed  with  me  for  sale  therefore  I  want  your 
best  price,  and  would  like  it  with  a  map  of 
the  tract  as  early  this  week  as  you  can  gire 
it  The  tract  I  placed  before  you  and  Mr. 
MuUer  is  cheap.  Tours  truly." 

On  the  2l8t  Blount  wrote  the  following  let- 
ter to  Tomiinson: 

"Mar.  21,  1906. 
"Mr.  B.  H.  Tomiinson,  Jacksonville,  Fia. 

"Dear  Sir:  I  have  yours  relative  to  the 
Umatilla  proposition.  I  am  referring  your 
letter  to  Mr.  E.  K.  Nelson  of  Ocala  for  reply, 
who  will  send  you  map,  prices,  etc. 

"Respectfully,  B.  W.  Blount 

"B.W.B." 


•For  other  cases  see  same  topic  and  lectlon  NUMBER  In  Dec.  ft  Am.  Digs.  1907  to  date.  &  Reporter  iBdexes 


Digitized  by 


Google 


752 


48  SOUTHBRN  ABPOKTER. 


On  the  22d  of  March,  1906,  Mr.  Nelson  sent 
tbe  following  letter  to  Tomllnson  In  reply: 

"Ocala,  Fla.,  8/22/06. 
"Mr.  B.  H.  Tomllnson,  Jacksonville,  Fla. 

"Dear  Sir:  Tours  of  the  19th  to  Mr. 
Blount  referred  to  me  to-day.  We  have  the 
exclusive  handling  of  the  Umatilla  Timber 
and  would  be  glad  to  sell  you  same ;  the  price 
of  this  timber  Is  $3.50  per  acre  for  the  mill 
timber  alone,  does  not  carry  any  land  or  tur- 
pentine rights.  There  is  5  %  commissions  at 
this  price,  which  we  will  divide  equally  with 
any  one  that  will  furnish  a  purchaser.  If 
yon  have  a  party  ready  to  do  business  we 
will  be  glad  to  take  it  up  with  yon. 
"Yours  truly, 

"The  Blount  Real  Estate  Company, 

"Per  B.  K.  Nelson,  Secy,  and  Treas." 

Mr.  Tomllnson  says  in  his  testimony:  "I 
consider  that  Mr.  Blount's  letter  is  the  first 
that  placed  the  property  in  my  hands.  This 
was  the  first  letter  I  got  from  Mr.  Nelson  in 
reference  to  the  matter.  This  correspondence 
80  far  constitutes  the  placing  of  this  property 
in  my  hands  for  sale,  but  not  exclusively  be- 
cause my  correspondence  continued  with  Mr. 
Blount"  Mr.  Tomllnson  further  says:  "I 
do  not  claim  these  two  letters  I  have  intro- 
duced In  evidence  as  the  basis  of  my  right  to 
sell  this  proi>erty  exclusively,  because  as  the 
trade  progressed  changes  developed.  I  do  not 
base  my  claim  on  this  correspondence,  but 
there  are  subsequent  changes  that  entirely 
changed  the  character  of  the  contract  This 
original  contract  was  for  the  timber  only. 
Afterwards  we  changed  the  contract  and  en- 
tered Into  negotiations  for  the  timber  and 
turpentine  privileges,  a  sale  of  everything 
connected  wth  the  place.  These  negotiations 
were  entered  Into  by  me  with  Mr.  Blount 
and  his  agent,  Mr.  Nelson,  who  was  supposed 
to  carry  out  his  principal's  instructions."  He 
farther  says:  "I  was  informed  that  this 
property  belonged  and  was  owned  by  Mr. 
Blount  Mr.  Henderson,  and  Mr.  Stucky.  I 
understood  that  Mr.  Henderson  and  Mr. 
Stucky  were  Interested  in  the  property  along 
towards  the  last  of  the  trade.  I  did  not 
know  It  at  the  beginning."  He  further  says 
that  about  six  weeks  after  the  negotiations 
began,  he  discovered  from  correspondence  that 
a  Mr.  Lester  was  representing  Mr.  Blount 
All  the  negotl.itlons  about  the  sale  of  the  tur- 
pentine and  timber  privileges  fell  through  on 
the  prices  of  $3  and  $3.50  per  acre,  but  finally 
the  whole  24,000  acres  were  sold  to  a  Mr. 
McOehee  for  $100,000.  Mr.  Tomllnson  says 
he  first  got  these  figures  from  Vr.  Lester, 
and  that  he  presented  them  to  Mr.  Blount  in 
front  of  the  Law  Bxchange  in  Jacksonville, 
and  Mr.  Blount  said  that  he  would  let  the 
property  go  at  |113,000,  and  pay  him,  Tomlln- 
son, 6  per  cent  commissions.  This  he  says 
was  the  beginning  of  the  new  deal  which  ter- 
^tUnated  in  the  sale  to  McGehee.  Mr.  Tomlln- 
testlfles  that  he  agreed  to  give  Lester 


one-fourth  of  his  comsissioc^  of  5  per  cent; 
that  he  thought  Lester  was  a  good  friend  of 
Blount's,  and  he  (Tomllnson)  thought  Lester 
could  assist  him  In  getting  Blount  to  comply 
with  his  proposition  to  sell  the  turpentine 
privileges. 

It  is  Impossible  to  give  any  reasonably  brie. 
analysis  of  the  long  and  confusing  explana 
tions  of  Mr.  Tomllnson  or  of  the  other  wiv 
nesses  of  the  various  letters  and  conversa- 
tions which  were  had  between  the  parties 
during  these  negotiations.  Mr.  Tomllnson  ad- 
mits that  "as  a  matter  of  fact  I  knew  before 
this  deal  was  consummated  that  Mr.  Stucky 
and  Mr.  Henderson  were  interested  In  this 
property,  this  nmatilla  tract  notwithstand- 
ing I  was  dealing  with  Mr.  Blount  as  owner. 
I  knew  and  understood  that  Mr.  Stucky  aid 
Mr.  Henderson  were  also  owners  in  it  bnt 
I  was  dealing  wth  Mr.  Blount  as  I  understood 
him  to  be  the  owner  and  controller;  that  Is, 
that  he  had  the  management  and  control  of 
the  property."  He  testifies  that  "Mr.  Bloant 
promised  me  personally  to  give  me  $5,000,"  a 
commission  of  5  per  cent  on  $100,000. 

Mr.  McGehee  testifies,  in  substance,  that 
he  purchased  the  Umatilla  tract  through  Mr. 
Tomllnson's  Real  Estate  Agency  In  Jackson- 
ville; that,  after  various  negotiations,  he  sub- 
mitted the  $100,000  proposition  to  Mr.  Blount 
in  Tampa.  He  does  not  think  any  one  was 
present  but  himself,  Tomllnson,  and  Blount; 
that  Blount  said  that  he  would  have  to  get 
into  communication  with  Mr.  Nelson,  but  he 
afterwards  closed  the  deal  In  Ocala  on  tliat 
basis. 

Mr.  Blount  testifies  that  he  never  owned 
the  Umatilla  tract  of  land ;  that  at  the  time 
the  deal  with  McGehee  was  made  the  p^ope^ 
ty  was  owhed  by  Stucky,  Henderson,  and  tie 
Peninsular  Naval  Stores  Company;  that  be 
was  president  and  manager  of  the  latter  com- 
pany, and  that  tlie  only  way  he  became  con- 
nected with  the  deal  was  as  such  president; 
that  the  matter  of  selling  the  property  was 
taken  up  with  Mr.  Lester ;  that  Lester  repre- 
sented him  In  dealing  with  Tomllnson;  that 
he  never  put  the  property  In  Tomllnson's 
hands  for  sale,  but  did  place  It  in  Lester's, 
and,  when  it  was  sold,  he  paid  Lester  tbe 
commissions  according  to  the  agreement  with 
him ;  that  he  represented  all  the  owners  hi 
selling  the  property ;  that  he  never  placed  the 
property  in  Tomllnson's  hands,  and  never 
agreed  to  pay  him  a  commission;  that  he 
knew  Lester  and  Tomllnson  were  handling 
this  deal  together ;  that  he  never  had  a  con- 
versation with  Tomllnson  as  to  what  bis 
share  of  tbe  commission  should  be;  that  be 
put  the  property  In  Lester's  hands  for  sale; 
that  Tomllnson  was  representing  the  buyer 
AnJ  /.«8ter,  the  sellers;  "that  is  what  I 
thought,  that  he  wrote  to  Tomllnson  because 
Tomllnson  wrote  to  him." 

Mr.  Lester  testifies.  In  substance,  that  be 
effected  the  sale  through  Tomllnson  and  was 
entitled  to  the  5  per  cent  oommissioo.  wbic^ 
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was  to  be  divided  In  fhe  proportion  of  one- 
third  between  himself,  Tomllnaon,  and  Mr. 
Bloont  The  latter  says  this  was  for  the 
company  of  which  he  was  president 

Many  letters  and  telegrams  passed  between 
the  parties,  but  they  do  not  shed  any  partlcn- 
lar  light  upon  the  controverted  fact  whether 
Lester  or  Tomlinson  was  entitled  to  the  B 
per  cent  commission.  They  ,tend  to  8h6w  the 
relation  between  Tomllnson  and  Lester  im- 
mediately l)efore  the  sale  was  concluded  In 
July,  1906.  For  example  the  following  tele- 
grams and  letters: 

"JacksonTllle,  Fla.  May  14,  1906. 
T.  R.  Lester,  Ocala,  Fla. 

"Arrange  with  Blount  for  sale  to  McGehee 
as  we  talked.  B.  H.  Tomlinson." 

"Jacksonville,  Fla.  June  25—06. 
"P.  R.  Lester,  Ocala,  Fla. 

"Have  Blount  meet  us  Ocala  Wednesday 
noon — answer  quick. 

"E.  H.  Tomlinson." 

"Jacksonvillfe,  Fla.  B/9/06. 
"P.  B.  Lester  Esqr.    Ocala,  Fla. 

"Dear  Sir:  I  sent  my  man  the  plat  of  the 
27000  and  I  will  be  glad  for  you  to  make  the 
arrangement  with  Mr.  Blount  yon  and  I 
were  talking  about  My  party  may  be  on  the 
land  now,  so  dent  lose  any  time  in  letting  me 
know.  I  want  to  write  tiim  what  I  can  do. 
"Tours  truly,         E.  H.  Tomlinson." 

In  a  letter  of  Tomllnson  to  Lester,  dated 
"Jacksonville,  Fla.,  6/21/06,"  he  says:  "I 
have  asked  Blonnt  to  wire  and  meet  McGehee 
Monday  or  Tuesday  as  they  may  agree." 

There  are  several  other  letters  from  Tom- 
llnson to  Lester  written  In  June,  in  which  he 
is  endeavoring  to  bring  about  the  meeting 
between  Blount  and  McOehee  through  Lester. 
The  testimony  it  seems  to  us  is  conflicting 
as  to  whether  Blonnt  was  handling  this  prop- 
erty through  Lester  as  bis  sole  agent  or 
throngh  Tomlinson  as  his  sole  agent  or 
tbrongb  Lester  and  Tomlinson  together.'  It 
Is  <dear,  however,  that  Blount  did  not  own 
the  property  himself,  and  that  he  was  simply 
representing  the  owners  in  the  transaction. 
The  evidence  shows  that  Tomlinson  knew 
tbat  Blount  was  not  the  owner  before  the 
Bale  was  consummated.  Blount  positively 
denies  that  he  ever  promised  to  pay  Tomlin- 
son commissions  for  selling  the  property, 
and  alleges  that  he  put  the  property  in  Les- 
ter's hands  for  sale,  and  not  in  Tomllnson's. 
He  says  he  thought  they  were  acting  togeth- 
er. I.iester  says  the  property  was  in  his 
hands  for  sale,  and  he  promised  Tomlinson 
one-fourth  of  the  commissions.  Tomllnson 
says  be  had  the  sale  of  the  property,  and 
promised  Lester  one-fourth  of  the  commis- 
sions. In  tills  state  of  the  evidence  the  judge 
charged  the  Jury:  "When  a  party  deals  with 
the  known  agent  of  a  known  principal  and 
deals  with  the  agent  on  his  own  personal  re- 
sponsibility, be  has  the  right  to  ignore  the 
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principal,  and  hold  the  agent  respcHwible  for 
the  payment  for  his  services."  This  charge 
was  excepted  to,  and  is  assigned  as  error. 

The  defendant  Blount  requested  the  fol- 
lowing Instruction:  "If  it  is  shown  In  evi- 
dence that  the  property  sold  was  not  the 
property  of  B.  W.  Blount  and  that  the  plain- 
tltr  knew  this,  and  that  Blount  was  only  act- 
ing in  a  representative  capacity,  then  the 
plaintifT  cannot  recover  from  Blount;  but 
if  he  has  any  rights,  it  would  be  against  the 
owners  of  the  property,"  unless  you  find  B. 
agreed  to  pay  the  commission.  The  court  re- 
fused to  give  this  instruction,  and  this  raling 
is  assigned  as  error. 

There  is  no  question  here  but  that  Mr. 
Blount  was  the  authorized  agent  of  the  3wn- 
ers  of  the  property  in  selling  it  to  McGehee. 

In  the  case  of  Whitney  v.  Wyman,  101  D. 
S.  392,  25  L.  Ed.  1050,  It  is  laid  down  as  law 
in  the  body  of  the  opinion:  "Where  the  ques- 
tion of  agency  in  making  a  contract  arises, 
there  is  a  broad  line  of  distinction  between 
instruments  under  seal  and  stipulations  in 
writing  not  under  seal,  or  by  parol.  In  the 
former  case  the  contract  must  be  in  the 
name  of  the  principal,  must  be  under  seal, 
and  must  purport  to  be  his  deed,  and  not 
the  deed  of  the  agent  covenanting  for  him 
(quoting  Stanton  v.  CaiAp,  4  Barb.  [N.  Y.] 
274).  In  the  latter  case  the  question  is  al- 
ways one  of  intent  and  the  court  being  nn- 
trammeled  by  any  other  consideration,  is 
bound  to  give  it  effect  As  the  meaning  of  the 
lawmaker  is  the  law,  so  the  meaning  of  the 
contracting  parties  is  the  agreement  Words 
are  merely  the  symbols  they  employ  to  mani- 
fest their  purpose  that  it  may  be  carried  in 
to  execution.  If  the  contract  be  unsealed 
and  the  meaning  clear.  It  matters  not  how 
it  is  phrased,  nor  how  it  is  signed,  whether 
by  the  agent  for  the  principal  or  with  the 
name  of  the  principal  by  the  agent  or  other- 
wise. The  intent  developed  is  alone  material, 
and,  when  that  is  ascertained,  it  is  conclu- 
sive. Where  the  principal  is  disclosed  and 
the  agent  is  known  to  be  acting  as  such,  thr 
latter  cannot  t>e  made  personally  lV'>ble  un- 
less he  agreed  to  be  so." 

In  section  558,  Mechem  on  Agt<i.v. ,  it  is 
said:  "Where  dealings  are  had  with  the 
agent  of  a  known  principal,  the  lega.  pre- 
sumption is,  as  has  been  seen,  that  the  credit 
was  givejt  to  the  principal  rather  than  to 
the  agent  iiersonally,  and  this  presnwpUon 
will  prevail  in  the  absence  of  evidence  Ibat 
the  credit  was  given  exclusively  to  the  iigimt, 
and  the  burden  of  proof  rests  upon  the  party 
alleging  it  Where,  however,  the  contract 
or  dealings  are  such  as  prima  facie  bind  the 
agent  the  burden  of  proof  tbat  in  fact  they 
iKiund  the  principal  Is  upon  the  agent"  See, 
also,  Relnhard  on  Agency,  S  206. 

The  charge  given  by  the  triW  Judge  k..., 
it  seems  to  us,  liable  to  mislead  the  Jury  un- 
der the  circumstances  into  supposing  that  a 
party  dealing  with  a  known  agent  may  him- 
self, and  without  logurd  to  the  consent  or 
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promise  of  the  agent,  fix  the  terms  apon 
which  be  will  deal  with  the  latter.  It  says 
nothing  about  the  necessity  of  such  a  prom- 
ise or  agreement  If  the  jury  took  this  view 
of  the  charge,  and  they  may  have  done  so, 
they  were  misled;  for  that  Is  not  the  law. 
If  Blount  was  acting  in  the  premises  as  the 
agent  of  the  owners  of  the  Umatilla  tract  of 
land,  and  that  fact  was  known  to  Tomlinson, 
he  would  not  be  personally  liable  to  Tomlin- 
son for  commissions,  unless  be  expressly  prom- 
ised Tomlinson  to  be  personally  liable.  The 
burden  was  on  Tomlinson  to  establish  such  a 
promise  by  the  preponderance  of  the  evidence. 
Blount  emphatically  denies  that  he  ever  made 
sncb  a  promise.  That  was  the  issue  to  be  tried 
In  this  case,  and  the  law  applicable  to  this  Is- 
sue should  have  been  given  to  the  Jury.  We 
do  not  think  the  law  applicable  to  the  evidence 
is  clearly  stated  in  the  Judge's  charge.  What 
we  have  said  of  the  charge  of  the  Judge 
which  was  excepted  to  applies  to  the  Instruc- 
tion which  was  refused.  While  this  instruc- 
tion perhaps  correctly  states  the  general 
rule  as  to  the  personal  liability  of  an  agent. 
It  does  not  recognize  the  fact  that  an  agent 
by  his  express  promise  or  agreement  can 
make  himself  personally  liable.  This  instruc- 
tion did  not,  therefore,  cover  the  real  issue 
made  in  this  case  by  the  conflicting  testi- 
mony of  Blount  and  Tomlinson.  We  do  not 
think  the  Judge  erred  In  refusing  to  give  this 
instruction. 

There  are  some  other  assignments  of  error 
relating  to  the  admission  and  rejection  of 
testimony,  bat  we  do  not  think  them  of  suf- 
ficient Importance  to  Justify  a  further  dis- 
cussion. 

The  Judgment  of  the  circuit  court  is  re- 
versed. 

TAYLOR  and  PARKHILL,  JJ.,  concur. 

SHACKIiBFORD  and  OOCKVLKUj,  JJ., 
concur  in  the  opinion. 

WHITFIELD,  C.  J.,  disqualified. 


(57  Fla.  M4) 

WILLIAMS  et  al.  v.  CITY  OF  ST.  PETERS- 
BURG et  al. 

(Supreme  Court  of  Florida.  Division  A.    Feb. 
16,  1909.) 

1.  PABTITIOK   (I  16»)— RlQHT  TO. 

In  order  to  maintain  a  bill  for  partition, 
the  complainants  must  show  title  or  a  right  to 
partition. 

[E}d.   Note.— For  other  cases,  see   Partition, 
Cent  Dig.  {  52;    Dec.  Dig.  t  !«•*] 

2.  Pabtition  (I  16*)— TrrLE  to  Suppobt. 

Where,  in  a  partition  proceeding,  it  appears 
that  the  complainants  have  no  title  to  the  lands 
sought  to  be  partitioned,  the  bill  should  be  dis- 
missed, even  though  the  complainants  may  have 


an  equitable  interest  In  the  lands,  wUdi  atj 
be  enforced  in  proper  proceedings. 

[Ed.  Note.— For  other  cases,  see  Partiticfn, 
Cent.  Dig,  8  52 ;  Dec.  Dig.  i  16.»] 

(Syllabus  by  the  Court) 

Appeal  from  Circuit  Court  Hlllsb<»oa0 
County;   R.  M.  Call,  Judge. 

Bill  by  J.  Mott  WmUms  and  others  against 
the  City  of  St  Petersburg  and  others.  De- 
cree for  defendants,  and  complainants  ap- 
peal.   Afllrmed. 

F.  M.  Slmonton,  for  appellants.  H.  8. 
Hampton  and  Spartunan  &  Carter,  for  ap- 
pellees. 

WHITFIELD,  C.  J.  On  July  8,  1904,  J. 
Mott  Williams,  Emily  B.  C.  Rowland,  Mar; 
S.  Fisher,  and  Josephine  W.  Downey  filed  a 
bin  of  complaint  in  the  circuit  court  for 
Hillsborough  county  against  the  appellees 
for  the  partition  of  lands.  The  bill  of  com- 
plaint was  amended  with  reference  to  re- 
quiring the  city,  of  St  Petersburg  and  B.  C. 
Williams  to  specifically  perform  an  agree- 
ment mentioned  In  the  bill  of  complaint, 
wmiam  D.  Bain  and  Bessie  T.  Bain,  by  F. 
M.  Slmonton,  her  next  friend,  were  substitut- 
ed as  complainants  in  lieu  of  Josephine  W. 
Downey,  deceased.  The  Judge  of  the  Sixth 
circuit  being  disqualified,  the  proceeding* 
were  had  before  the  Judge  of  the  Fourth  cir- 
cuit A  motion  to  strike  the  amended  bin 
was  denied.  A  demurrer  to  the  bill  of  com- 
plaint was  overruled.  Upon  answer,  repli- 
cation, and  testimony  the  equities  were 
found  to  be  with  the  defendants,  and  the 
bill  was  dismissed,  July  22,  1008.  The  com- 
plainants appealed,  and  assign  as  error  the 
decree  dismissing  the  bill  of  complaint 

The  decree  was  affirmed  at  the  last  term: 
but  a  rehearing  was  granted,  so  that  the 
facts  of  the  case  may  be  more  clearly  stated. 

It  appears  from  the  transcript  that  John 
C.  Williams  died  in  1893  or  1894,  leaving  a 
large  estate,  all  of  which  by  will  he  gave  to 
his  wife,  after  the  satisfaction  of  several 
specific  legacies  and  provisions;  the  cbUdr«i 
of  the  testator  being  expressly  excluded  from 
benefit  in  the  estate.  The  wife,  Sarah  Wil- 
liams, was  designated  sole  executrix  of  the 
wlU. 

An  agreement  was  entered  into  In  1891  be- 
tween the  widow  and  the  children  of  fiie 
testator  that  the  will  be  probated  as  the  last 
will  and  testament  of  the  deceased,  and  that 
after  paying  certain  claims  against  the  estate 
the  widow  should  take  one-third  of  the  prop- 
erty; the  remainder  to  be  divided  among 
the  testator's  descendanta  as  agreed.  It  was 
also  agreed  that  any  property  of  the  estate 
afterwards  discovered  should  be  similarly 
divided. 

After  an  adjustment  under  these  agree- 
ments an  unsatisfied  Judgment  Indebtedness 
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of  the  estate  appeared,  and  aeTeral  parcels 
of  real  estate,  including  that  In  c<MitroTer8y 
here,  were  discovered  to  have  been  omitted 
from  the  adjustments.  Some  of  this  prop- 
erty, not  Including  that  In  controversy  here, 
was  sold  under  execution  to  pay  the  Judg- 
ment debt,  and  was  bought  In  for  the  widow 
for  an  amount  much  less  than  the  Jjdgment 
Indebtedness.  The  widow  conveyed  one-half 
of  the  property  so  bought  at  the  execution 
sale  to  J.  C.  Williams  and  B.  C.  WUllams, 
two  of  the  testator's  sons,  for  one-half  of  the 
purchase  price  and  expenses,  and  received 
from  J.  C.  and  B.  O.  Williams  a  mortgage  to 
■ecnre  the  payment  by  them  of  two-thlrdi 
of  the  Judgment  debt,  which  amount  they 
eventually  paid;  the  widow  paying  the 
other  one-third.  The  other  children  of  the 
testator  paid  no  part  of  the  Judgment  debt. 

The  Interest  of  the  widow  In  the  property 
in  controversy  was  quitclaimed  by  her  to  J. 
C.  Williams  and  B.  C.  WUllams  before  the 
debt  of  the  estate  was  satisfied,  and  there  is 
testimony  that  the  consideration  was  the 
payment  of  the  Judgment  debt  Subsequent- 
ly the  property  was  Improved  and  greatly 
increased  In  value.  J.  C.  WUllams  and  B. 
0.  WUllams  sold  for  a  price  exceeding  the 
Judgment  debt  the  property  conveyed  to 
them;  and  J.  O.  WUllams  sold  to  the  city  of 
St  Petersburg  his  Interest  in  the  property  in 
controversy  as  to  which  he  and  B.  C.  WU- 
llams bad  received  a  qnitclaim  from  the  wid- 
9w  and  sole  devisee. 

This  suit  is  for  a  partition  among  the 
descendants  of  the  testator  of  the  land  quit- 
calmed  by  the  widow  to  J.  0.  and  B.  C. 
WlUiams,  as  stated  above. 

>3ven  If,  under  the  agreement  between  the 
widow  and  the  children  of  the  testator,  all 
the  descendants  are  entitled  to  or  have  an 
equitable  interest  in  the  land  Involved  here 
wtiich  waa  quitclaimed  by  the  widow  to  two 
of  the  testator's  sons,  such  Interest  has  not 
been  established  or  developed  into  a  title,  so 
as  to  be  the  subject  of  partition  In  this  pro- 
ceeding. In  order  to  maintain  a  bUI  for  par- 
tition, the  complainants  must  show  title  or 
a  right  to  partition.    See  Dallam  v.  Sanchex 

(decided  at  the  last  term)  56  Fla.  ,  47 

South.  871. 

Under  the  wlU  of  John  C.  WiUIams,  Sr., 
the  legal  title  to  aU  his  properly  passed  to 
the  widow  as  sole  devisee,  aud  under  the 
agreement  made  by  her  with  the  testator's 
chUdren  she  may  have  been  In  equity  bound 
to  convey  a  portion  of  the  property  to  the 
chUdren  as  agreed,  if  the  property  was  not 
rightly  used  for  paying  debts;  but  this  pro- 
ceeding Is  not  properly  brought  to  establish 
equitable  rights  and  titles,  and  seelcs  in 
effect  only  a  partition  of  property,  though 
the  amendments  co  the  blU  of  complaint  re- 
fer to  a  specific  performance  of  an  agree- 
ment The  city  of  St  Petersburg  was  not 
a  party  to  the  agreement  and  aU  the  parties 


to  the  agreL«<jMk  tfe  not  made  parties  to 
this  proceeding. 

The  testimony  is  voluminous,  and  was 
passed  upon  by  a  careful  circuit  Judge,  who 
found  for  the  de'endants.  A  f uU  considera- 
tion of  the  entire  /ecord  shows  nothing  to  in- 
dicate that  the  finding  is  not  sustained  by 
evidence  piesented.  No  clear  and  sufficient 
showing  is  made  to  warrant  the  decreeing  of 
a  trust  relation  and  specific  performance, 
even  if  such  a  decree  would  be  proper  in  this 
proceeding  and  under  the  aUegatlons  of  the 
bUl  of  complaint  No  useful  p\ui>ose  would 
be  served  by  an  extended  discussion  of  thf 
facts.  Tnere  is  ample  evidence  to  sustain 
the  decree,  and  no  reversible  errors  appear  in 
the  transcript 

The  decree  is  afflrmed^ 

SEIACKLEFORD  and  00Ci£RE2LL,  J3.. 
concur. 

TAYLOR,  HOCKER,  and  PAREHILL,  JJ., 
concur  in  the  opinion. 


(123  La.  38'. 

No.  17,472. 

STATO  V.  GARDNER  et  aL 

(Snpieme  Court  of  ^joaisiana.    March  1,  1P09.) 

OBniiNAi.  Law  ({  W55*)— New  Tmai.— ApprJ 

CATION— Statbukrt  or  Facts. 

A  motion  for  a  new  trial  on  thp  ground 
that  the  accused  waa  not  representet'  by  coun- 
■el,  and  was  not  pennltted  by  the  counsel  for 
his  codefendants  to  testify  In  bia  own  behalf, 
Is  entitled  to  no  consideration,  where  the  state- 
ment of  facta  by  the  trial  Judge  and  the  minutes 
show  that  the  accused  was  represented  by  com- 
petent counsel  appointed  by  the  court 

[Ed.  Note.— For  other  cases,  see  CMminal 
Law,  Dec.  Dig.  i  055.*] 

(Syllabus  by  the  Court) 

Appeal  from  Nineteenth  Judicial  District 
Court  Parish  of  Iberia ;  James  Simon,  Judge. 

Sidney  Gardner  and  others  were  Indicted 
for  burglary,  and  Gardner  was  convicted, 
and  appeals.     Affirmed. 

John  Robert  Davis,  for  appellant  Wal- 
ter Guion,  Atty.  Gen.,  and  Anthony  N.  Mul- 
ler,  DIst  Atty.  (Ruffin  Golson  Pleasant,  of 
counsel),  for  the  State. 

LAND,  J.  Sidney  Gardner  and  three  oth- 
er men  were  indicted  for  feloniously  break- 
ing and  entering  a  box  car  in  the  nighttime 
with  intent  to  steal,  and  for  the  larceny  of 
five  sacks  of  rice,  of  the  value  of  |25,  then 
and  there  found  in  said  box  car. 

The  four  defendants  were  tried,  and  tbf 
Jury  found  David  Alex  not  guUty,  and  Siu 
ney  Gardner,  Buddy  Lubln,  and  Issle  Stokes 
guUty  as  charged.  Sidney  Gardner  was  sen- 
tenced to  imprisonment  at  hard  labor  in  the 
state  penitentiary  for  i  period  of  seven 
years,  Lubln   (alias  Robertson)  to  like  Im- 
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prisoT.ment  for  a  ptilod  of  five  years,  and 
Issle  Stokes  to  like  Imprisonment  for  a  pe- 
riod of  four  months.  Sidney  Gardner  bas 
appealed,  and  assigns  as  error  the  orerml- 
Ing  of  his  motion  for  a  new  trl4l. 

The  grounds  of  the  motion  are  substantial- 
ly as  follows: 

That  the  accused  was  not  represented  by 
counsel  when  he  was  tried  with  the  other 
defendants. 

That  two  of  the  defendants  were  repre- 
sented by  counsel  and  testified  in  the  case, 
that  after  their  testimony  had  been  given 
the  accused  expressed  a  wish  to  testify,  and 
that  said  coimsel  consulted  with  him  and 
without  his  permission  refused  to  let  htm 
testify. 

That  the  accused  was  not  represented  by 
counsel  and  was  not  allowed  to  testify  in  his 
own  behalf,  to  all  which  he  was  entitled  to 
under  the  law. 

That  the  accused.  If  allowed  to  testify, 
can  establish  his  innocence. 

That  the  accused  is  an  ignorant  man,  and 
his  rights  were  not  explained  to  him  by  the 
court 

That  the  accused  had  no  defense  made  for 
liim,  nor  was  be  protected  and  allowed  to 
make  a  defense  for  himself. 

That  the  accused  was  without  means,  was 
In  Jail,  and  that  it  was  not  until  the  day  aft- 
er his  conviction  that  his  sister  came  from 
Texas  and  employed  counsel  for  him. 

The  trial  Judge  states  that  the  four  de- 
fendants were  arraigned  on  January  9,  1909, 
and  the  trial  court  fixed  tor  the  19th  of  the 
same  month;  that,  Gardner  and  Lubln  be- 
ing without  counsel  and  unable  to  employ 
one,  the  court  appointed  Hon.  T.  D.  Foster 
to  defend  them;  that  Mr.  Foster  accepted 
the  appointment  and  ably  defended  the  ac- 
cused, making  a  defense  for  each  one  of 
them  In  his  alignment  before  the  Jury;  that 
the  proof  against  Gardner,  consisting  of  his 
voluntary  confessions  made  at  different 
times  to  several  persons,  might  have  been 
the  reason  for  his  not  testifying,  but  that 
was  a  matter  left  entirely  with  him  and  his 
counsel ;  that  since  his  conviction  Gardner 
has  employed  the  counsel,  who  made  the 
motion  for  a  new  trial ;  that  Gardner  is  in 
error  in  the  allegations  set  out  in  the  mo- 
tion whl(;h  are  not  supported  by  the  facts 
and  minutes  of  the  court 

The  minutes  of  January  19,  1909,  show 
that  T.  Don  Foster,  Esq.,  represented  Sidney 
Gardner  and  Robertson  (alias  Lubin),  "be- 
ing appointed  by  the  court"  for  that  pur- 
pose. The  minutes  of  January  20,  1909, 
show  the  presence  of  the  four  defendants 
and  "their  counsel  T.  Don  Foster,  Esq.,"  and 
that  "after  hearing  the  testimony  of  the  wit- 
nesses sworn  for  the  defendants  and  the  ar- 
guments of  cotmsel  and  the  charge  of  the 
presiding  Judge  the  Jury  retired,"  and  sub- 


sequently returned  Into  court  and  rendered 
their  verdict 

As  the  record  shows  that  the  accused  was 
represented  by  counsel  appointed  by  the 
court,  there  is  no  merit  in  the  motion  for  a 
new  trial.  On  the  facts  of  the  case,  as  stat* 
ed  by  the  trial  Judge,  there  was  no  mlscar' 
riage  of  Justice. 

Judgment  affirmed. 


(123  La.  91) 


No.  17,200. 


W.  Ik  NELSON  &  CO.  T.  ADOLPHB  BOO- 
QUET  &  CO.,  Umited. 

(Supreme  Court  of  Louisiana.    Veb.  16,  1909.) 

1.  Rbceivebship  Pbocekdinos. 

A  creditor  Instituted  proceedings  to  hav* 
a  receiver  appointsd. 

2.  Application  fob  Receives. 

The  board  of  directors  passed  a  resolution 
favorable  to  the  application.  The  corporation 
filed  an  answer  praying  for  the  apitointment. 

3l  Receives  AppoinTBD. 

The  receiver  was  appointed. 

4.  No  Appeal  Taken. 

The  president  prayed  for  a  new  trial,  which 
was  refused.  Testimony  was  taken  and  appli- 
cation beard.  The  application  for  a  new  trial 
was  refused. 

No  appeal  was  taken,  and  no  attack  in  the 
pleadings  was  made  subsequently  to  have  the 
appointment  vacated  and  the  order  of  appoint- 
ment recalled  and  annulled. 

5.  Receivebs  (S  58*)— AppoiKTifKirr  Bx  Pbo- 
PBio  More— Vacation. 

Testimony  on  new  trial  had  passed  ont;  L 
e.,  served  its  purpose. 

The  court,  stating  that  an  error  had  been 
committed,  and  referring  to  the  testimony  pre- 
viously taken  on  the  application  for  a  nevr 
trial  ex  proprio  motu,  recalled  and  discharged 
the  judgment  previously  rendered  appointing  n 
receiver. 

[Ed.  Note.— For  other  cases,  see  Receiver»i 
Dec.  Dig.  f  58.*] 

6.  Judgment  (J  S81*)— Vacation  Ex  Pbopbio 

MOTU. 

A  judgment  or  decree  cannot  ex  proprio 
motu  be  annulled  in  any  material  respect,  much 
less  can  it  be  treated  as  an  absolute  nullity,  the 
court  having  Jurisdiction,  and  all  the  proceed- 
ings having  been  conducted  contradictorily  up 
to  and  including  the  judgment 

[Ed.  Note.— For  other  cases,  see  Judgment. 
Cent  Dig.  »  725;  Dec.  Dig.  J  381.»] 

(Syllabus  by  the  Court) 

Appeal  from  Civil  District  Court,  Parish 
of  Orleans;  Walter  Byers  Sommervilie, 
Judge. 

Action  by  W.  L.  Nelson  &  Co.  against 
Adolphe  Rocquet  ft  Company,  Limited. 
Judgment  for  defendant,  and  plaintiff  ap- 
peals.    Reversed. 

David  Sessler,  for  W.  L.  Nelson  ft  (3o.,  ap- 
pellant  Lazarus,  Michel  &  Lazarus,  for  Gas- 
pard  Rudolf,  stockholder,  appellant  Cage, 
Baldwin  ft  Crabites  (Ross  Edmond  Brea- 
zeale,  of  counsel),  for  appellees. 


•For  other  cum  see  umo  topic  and  lectlon  NUMBER  In  Dec.  *  Am.  DIxi.  ISO?  to  <Ut«,  *  Reportar  Indezea 
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BREAUX,  0.  J.  The  appointment  of  a  re- 
ceiver has  given  rise  to  tbe  issues  before  ns 
for  decision. 

W.  li.  Nelson  &  Co.,  creditors  of  Adolphe 
Rocquet  Company,  Limited,  a  corporation 
organized  under  the  laws  of  this  state,  filed 
a  petition  in  which  they  claimed  that  an 
amount  over  $1,000  was  due  them.  They 
said  in  the  petition  that  the  exact  amount 
would  be  given  and  a  statement  submitted,  if 
necessary. 

They  apprehend  that  on  acconnt  of  the 
asserted  insolvent  condition  of  their  debtor 
th^  would  lose  their  claim. 

The  Rocquet  Company  were  cited.  They 
answered  and  admitted  their  indebtedness  to 
W.  L.  Nelson  ft  Co.  in  the  amount  claimed, 
and  averred  that  they  were  unable  to  meet 
their  obligations  as  they  matured  and  as  per 
a  resolution  of  the  board  of  directors  at  a 
meeting  of  the  board.  Th^  averred  that 
the  company  is  insolvent,  and  that  a  receiver 
was  necessary  to  preserve  and  administer 
the  affairs  of  the  concern  In  the  Interest  of 
the  creditors. 

The  district  court,  after  having  considered 
the  petition  and  the  affidavit,  the  proof  and 
the  answer  of  the  defendant,  and  resolution 
of  the  board  of  directors,  appointed  James 
A.  Robin  receiver  of  the  company  upon  his 
taking  the  oath  and  furnishing  a  bond  of 
$5,000. 

This  was  accordingly  done,  and  Mr.  Robin 
became  the  receiver  of  the  Adolphe  Rocquet 
Company,  Limited.  Letters  of  receivership 
were  issued  to  him.  He  asked  for  an  in- 
ventory, and  also  to  be  authorized  to  employ 
counsel,  which  was  granted. 

A  few  days  thereafter,  Adolphe  Rocquet 
came  on  his  own  personal  account  into  court 
by  rule  and  suggested  to  the  court  that  he 
was  the  owner  of  30  shares  of  the  capital 
Steele  of  the  Rocquet  Company,  Limited,  and 
that  being  the  owner  of  60  per  cent  of  the 
capital  of  the  corporation  he  was  interested. 
He  had  an  Interest  In  keeping  up  the  auton- 
omy of  tbe  corporation,  especially  as  it  bore 
his  name.  He  urged  that  the  company  was 
not  Insolvent  at  the  date  of  the  order  of 
the  court,  mentioned  above,  appointing  a  re- 
ceiver, nor  at  any  time  since  the  date  of  the 
order.  He  attacked  the  resolution  of  the 
board  of  directors,  admitting  tbe  insolvency 
of  tbe  company  as  "invalid,  illegal,  and  Ir- 
regular" ;  that  it  bad  not  been  adopted  at  a 
legal  meeting  of  the  board  or  of  tbe  stock- 
holders; that  Robin,  the  receiver,  was  not  a 
creditor  of  tbe  firm. 

A  rule  was  accordingly  Issued,  directing 
Robin,  "de  facto  receiver,"  to  quote  the 
words  of  plaintiff  in  rule,  to  show  cause  why 
the  appointment  should  not  be  vacated. 

Insurance  companies  that  were  engaged  in 
business  here,  through  the  agency  of  Rocquet 
Company,  joined  him  in  asking  that  the 
order  appointing  a  receiver  be  vacated.  Tbe 
Citizeus'  Bank,  another  creditor  of  the  com- 
pany, also  joined  in  his  defense. 


On  the  day  that  this  rule  was  filed,  Sobliv 
receiver,  asked  of  the  court  to  be  authorlzel 
to  engage  the  services  of  an  expert  account 
ant  to  examine  the  books  and  make  due  re 
turn  to  the  court  of  the  result 

The  court  appointed  W.  A.  Brand,  an  K. 
pert  accountant 

The  receiver  also  obtained  from  the  rt 
authorization  to  pay  the  monthly  rent  for 
May,  1908. 

About  this  time,  another  insurance  «k  n- 
pany,  the  Allemanla  Fire  Insurance  Com 
pany,  of  Fennsylvanla,  another  creditor,  Join- 
ed Mr.  Rocquet  In  his  application  to  have 
the  receivership  vacated. 

Rocquet  personally  filed  another  rule,  to 
the  same  tenor  as  the  first  he  filed,  in  which 
he  alleged  that  the  appointment  of  the  re- 
ceiver was  fatally  Irregular  on  the  face  of 
the  papers. 

The  creditors  first  above  named  (Nelson  ft 
Co.)  at  whose  Instance  a  receiver  was  ap- 
pointed, again  filed  a  petition  and  annexed 
to  It  a  complete  accoimt  of  their  claim 
against  Rocquet  ft  Co.,  Limited,  which  they 
stated  in  the  first  petition  they  would  file,  If 
necessary. 

There  was  evidence  taken  on  the  rule  to 
vacate  the  appointment  of  a  receiver.  The 
expert  accountant  Mr.  Brand,  testified  at 
length;  so  did  another  expert  accountant, 
Mr.  Moses. 

After  they  had  testified,  Mr.  Rocquet  in 
his  own  behalf,  as  plaintiff  In  rule,  offered 
to  testify.  To  his  testifying,  counsel  for  the 
receiver  objected,  on  the  ground  that  the 
Judgment  appointing  the  receiver  was  con- 
clusive; tliat  it  could  only  be  attacked  In  a 
direct  action  of  nullity,  or  by  appeal  from 
the  order  making  tbe  appointment 

The  court  sustained  tbe  objection  and  ex- 
cluded the  testimony. 

The  testimony  having  been  heard  (June  4, 
1908),  on  the  trial  of  this  rule,  all  except  that 
of  witness  Rocquet,  which  was  excluded  as 
Just  above  stated,  the  court  rendered  Judg- 
ment on  the  rule  to  set  aside  the  order  ap- 
pointing a  receiver. 

The  Judge  of  tbe  district  court  dismissed 
tbe  rules  June  4,  1908.  Judgment  of  dis- 
missal was  signed,  June  10,  1908. 

The  court  on  tbe  day  preceding  tbe  order 
of  dismissal  had  all  the  attorneys  in  the 
case  notified  that  on  the  next  day  of  the 
court  the  court  intended  to  set  aside  the  or- 
der of  May  21,  1908,  appointing  Robin  re- 
ceiver. 

On  the  appointed  day,  ex  proprio  motu,  thp 
court  Issued  an  order  recalling  and  settlni; 
aside  the  order  of  the  date  Just  above  stated 
as  having  been  Issued  in  error. 

The  creditors,  W.  L.  Nelson  ft  Co.,  who 
had  obtained  the  order  appointing  the  re- 
ceiver, filed  a  rule  for  a  new  trial,  and  al- 
leged that  the  order  setting  aside  the  order 
appointing  Robin  receiver  on  May  21st  pre- 
ceding should  not  have  been  granted. 

Their  grounds  are,  brlefiy  stated:    That 
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the  court  had  no  authority  ex  proprio  motu 
to  recall  and  set  aside  the  Judgment  of  May 
21,  1908;  that  the  only  way  this  Judgment 
could  be  set  aside  was  by  appeal  or  direct  ac- 
tion in  nullity;  that  the  estate  was  not 
solvent. 

The  new  trial  was  refused. 

The  plaintiff  creditor,  Nelson  &  Co.,  haring 
applied  for  an  appeal  from  the  Judgment 
rendered  on  the  9tb  day  of  June,  Rocquet, 
appearing  In  his  individual  capacity,  filed  a 
petition  praying  that  a  suspensive  appeal  be 
denied.  Among  the  reasons  assigned  by  him 
was  that  he  had  made  a  tender  of  the 
amount  of  the  claim  of  Nelson  &  Ck>. 

This  petition,  alleging  tender,  was  present- 
ed after  motion  of  appeal  had  been  made,  hue 
before  it  had  been  acted  upon. 

The  court  a  qua  did  not  act  upon  the  mat- 
ter of  tender  nor  consider  the  tender. 

Whether  it  was  possible,  in  accordance 
with  the  rules  of  practice,  for  the  court  to 
set  aside  ex  proprio  motu  the  order  appoint- 
ing a  receiver,  gives  rise  to  the  question  to 
which  we  have  given  earnest  consideration. 

Manifestly  a  judgment  after  it  has  been 
duly  signed  by  the  court  cannot  be  recalled 
and  annulled  ex  proprio  motu. 

That  question  has  been  decided  in  several 
cases.  Jurisprudence  upon  the  subject  has 
been  formulated  under  article  539  of  the 
Code  of  Practice. 

Unquestionably,  the  general  rule  applying 
to  all  Judgments,  it  may  now  be  considered 
thoroughly  settled. 

In  one  of  the  cases  of  this  court,  it  ap- 
pears that  the  district  Judge  rendered  an 
opinion  on  one  day  which  he  recalled  and 
annulled  the  next  day  ex  proprio  motu.  A 
new  trial  from  the  annulling  Judgment  was 
applied  for.  The  court  denied  the  motion  for 
a  new  trial. 

On  appeal  the  Judgment  thus  rendered  was 
reversed.  Miller  v.  Chandler,  29  La.  Ann. 
91. 

In  this  connection,  our  attention  has  been 
attracted  to  article  547  of  the  Code  of  Prac- 
tice. 

Prior  to  Act  No.  159,  p.  312,  of  1898,  the 
proceedings  in  administering  solvent  corpo- 
rations were  conducted  under  the  equity  Ju- 
risdiction of  the  court,  a  jurisdiction  in  this 
respet*  not  always  well  defined. 

Th(;  decision  cited  with  confidence  by  learn- 
ed counsel  for  appellee  (State  ex  rel.  Brit- 
tlan  V.  City  of  New  Orleans  (43  La.  Ann. 
832,  9  South.  643)  is  not  in  every  respect  con- 
trolling at  this  time. 

In  that  case  the  court  said: 

"The  power  of  courts  to  vacate  such  orders 
(orders  appointing  receivers),  on  motions  of  the 
party  aggrieved  or  even  on  their  own  motion, 
is  well  established."     (Italics  ours.) 

Since  Act  No.  159  of  1898,  p.  312,  was 
adopted,  the  Jurisprudence  on  the  subject  is 
in  the  main  controlled  by  statute.  It  is  now 
on  a  firm  statutory  basis. 

In  any  event  the  decision  cited  has  not 


the  force  and  effect  the  appellee  imagines 
it  should  have.  The  proceedings  to  vacate 
the  receivership  in  that  case  were  conducted, 
contradictorily  with  all  parties  concerned. 
It  was  In  no  respect  ex  proprio  motu,  and 
the  utterance  in  the  decision  regarding  ex 
proprio  motu  is  not  pertinent  to  the  issue  in 
the  case.    In  fact  it  is  obiter  dictum. 

After  having  arrived  at  the  conclusion 
just  expressed,  we  took  up  the  decisions  of 
this  court  rendered  since  the  cited  statute 
was  enacted,  and  a  few  decisions  of  a  date 
prior  to  the  statute. 

They  all  hold,  in  effect,  even  including^ 
the  43d  Annual  decision  before  cited  (con- 
taining the  words  "ex  proprio  motu").  that 
there  is  necessity  to  proceed  contradictorily 
with  all  concerned  in  an  uppliratiou  to  va- 
cate the  appointment  of  a  receiver. 

We  must  stop  here  and  decline  to  hold 
that  a  judgment  or  order  of  appointment 
can  be  vacated  ex  proprio  motu. 

Thus  in  Brewing  (Company  v.  Judge,  46 
La.  Ann.  100,  14  South.  615,  the  court  spe- 
cially mentioned  the  necessity  of  a  rule. 

To  this  we  adhere. 

We  next,  in  the  order  of  the  issues  pre- 
sented, take  up  for  decision  the  ground  urg- 
ed by  appellee's  counsel  that  the  corporation 
is  solvent. 

To  sustain  this  position,  the  appellee  pass- 
es the  Judgment  of  June  4,  1908,  ignores  It 
entirely,  and  takes  up  the  testimony  which 
was  taken  on  appellee's  rule  for  a  new  trial 
(refusing  it) — that  is,  the  Judgment  of  June 
4,  1908— and  contends  that  the  corporation 
was  solvent. 

We  do  not  think  that  the  question  of  sol- 
vency can  be  considered  at  this  time  and  on 
the  appeal  from  the  judgment  signed  on 
June  15,  1908. 

If  the  order  appointing  the  receiver  was 
null  and  void.  If  it  had  been  rendered  with- 
out notice,  without  proof,  the  contention 
would  have  some  merit.    It  has  none. 

When  parties,  as  in  this  case,  introduce 
their  testimony  before  a  court  of  competent 
Jurisdiction,  and  the  court  finds  insolvency 
and  appoints  a  receiver,  the  proceedings 
are  not  null  and  void. 

If  there  was  error  in  weighing  the  evi- 
dence. It  cannot  be  corrected  ex  proprio 
motu.  The  case  having  been  tried  on  the 
merits,  the  judgment  cannot  be  merely  can- 
celed as  if  it  were  nothing. 

The  rule  laid  down  in  article  548  of  the 
Code  of  Practice  is  plain. 

In  argument,  learned  counsel  for  appellee 
cited  decisions  in  other  jurisdictions  under 
different  laws. 

These  decisions  are  not  controlling,  as 
they  do  not  accord  with  our  own  laws  re- 
garding judgments  and  decrees. 

Another  ground  presented  by  appellee  Is. 
that  Act  No.  169,  p.  312,  of  1898,  did  not 
Introduce  a  new  system  in  our  practice;  it 
only  embodied  a  rule,  well  defined  in  our 
Jurisprudence  at  the  time  of  the  adoption 
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that  parpoee."  This  coart,  In  ccMUtming  this 
section,  has  held  that  a  transfer  In  accord- 
ance therewith  can  only  be  had  upon  request 
of  tmth  parties  plaintiff  and  defendant  (State 
ex  rel.  Hughes  t.  Walker,  26  Fla.  561,  6 
Sooth.  169) ;  that  this  statute  must  be  strict- 
ly obtterred,  and  everything  necessary  to 
transfer  jurisdiction  under  the  statute  must 
appear  In  the  record  of  the  cause  (Swepson 
T.  Call,  13  Fla.  837);  that  the  order  of 
transfer  must  direct  the  transfer  of  the  cans* 
and  name  the  county  to  which  the  cause  Is 
transferred  (Banknlght  r.  Sloan,  17  Fla.  281) ; 
and  that  the  order  of  transfer  must  show 
redsons  for  making  it  (Smith  t.  Gibson,  14 
Fla.  2C3). 

If  the  validity  of  the  action  of  Judge  Palm- 
er In  ruling  upon  the  motion  for  new  trial, 
and  In  making  an  order  extending  the  time 
for  presenting  a  bill  of  exceptions  and  In 
signing  same,  depends  upon  article  5,  f  19,  of 
the  Constitution,  and  upon  section  1077  of  the 
B«vised  Statutes  of  1892,  then  in  my  opinion 
said  action  of  Judge  Palmer  Is  null  and  told, 
^nd  the  motion  herein  being  considered  should 
ie  granted;  for  these  pioTlsions  of  the  Con- 
tltntlon  and  statute  were  not  complied  with, 
nd  this  cause  was  not  legally  transferred  to 
be  Third  judicial  circuit,  of  which  Judge 
Calmer  was  the  judge.    But  the  validity  of 
(be  action  of  Judge  Palmer  does  not  depend 
jqpoa  the  provisions  of  article  5,  i  19,  of  the 
Jonstltution,  and  upon  section  1077,  Revised 
dtatntea  of  1892.    This  cause  was  not  trans- 
ferred to  Judge  Palmer;  and.  In  ruling  and 
acting  npon  this  motion  for  new  trial,  and  in 
making  the  orders  in  connection  therewith, 
be    exercised    no    extraterritorial    jurisdic- 
tion, as  I  will  proceed  to  show.    The  action 
of  Judge  Palmer  in  ruling  upon  the  motion  for 
new  trial,  and  making  the  orders  herein,  was 
authorized  by  the  provisions  of  section  1078 
of  the  Revised  Statutes  of  1892,  which  Is  as 
follows: 

"107&  Substitution  of  Other.— Whenever 
the  judge  of  any  court  other  than  the  Su- 
preme and  criminal  courts  of  record,  shall 
be  unable  from  absence,  sickness  or  other 
cause,  or  shall  be  disqualified  from  interest 
or  any  other  cause  to  discharge  any  duty 
whatever  appertaining  to  his  oCBce,  which 
may  be  required  to  be  performed  in  vacation 
or  between  terms,  it  shall  be  the  duty  of  any 
other  judge  of  a  court  of  the  same  jurisdiction 
as  the  court  in  which  the  cause  Is  pending, 
on  the  application  of  any  party  to  perform 
such  duties,  and  hear  and  determine  all  such 
matters,  as  may  be  submitted  to  htm,  and 
such  judge  may  discharge  such  duties  either 
in  his  own  or  any  other  jurisdiction,  and 
shall  be  substituted  In  all  respects  in  the 
place  and  stead.  In  the  matter  aforesaid  of 
the  judge  unable  or  disqualified  to  act." 

This  statute  has  been  construed  by  this 
court  and  declared  to  be  constitutional. 
Swepson  v.  Call,  18  Fla.  837;  State  ex  rel. 
Florida  Pub.  C!o.  v.  Hocker,  35  Fla.  19,  16 
South.  614.    It  Is  unnecessary  to  repeat  bere 


all  the  reasons  given  b;  this  court  In  thoss 
cases  for  holding  this  statute  to  be  valid  and 
constitutional.  Suffice  it  to  say,  this  court 
held  that  section  1078  did  not  confer  extra- 
territorifll  jurisdiction  upon  the  circuit  judges, 
and  that  the  determination  in  vacation  by 
Judge  Hocker  In  his,  the  Fifth,  judicial  cir- 
cuit, of  a  demurrer  In  a  cause  pending  In 
and  coming  before  him  from  the  Fourth 
judicial  circuit,  was  not  the  exercise  of  extra- 
territorial jurisdiction ;  that  section  19  of  the 
(Constitution  and  section  1077  of  the  Revised 
Statutes  At  1892  had  reference  to  the  trans- 
fer of  causes  for  trial  and  matters  naturally 
coming  up  In  term  time;  but  that  there  was 
no  prohibition  In  the  Constitution  of  the  pow- 
er of  the  Legislature  to  aiiact  section  1078 
of  the  Revised  Statutes  of  1A92,  which  gives 
an  additional  remedy  to  thooe  expressly  pro- 
vided in  the  rvmstltutlon  for  an  expeditious 
disposition  of  matters  which  can  be  disposed 
of  In  vacation  or  between  terms.  So  the  only 
question  remalnlsg  to  be  decided  is  wlKther 
section  1078  ha  4  been  compUfHl  with  when 
the  motlor  for  4  new  trial  was  presented  to 
Judge  PaMuef,  and  whether  the  reasons  or 
the  causes  p»  ascribed  in  that  section  ex- 
isted to  authnWze  the  defoidant  to  present 
his  motion  Kv  new  trU-  to  Judge  Palmer, 
so  as  to  require  or  «utho<tze  Judge  Palmer 
to  act  thereon.  Let  ua  sei^  Turning  to  sec- 
tion 1078,  It  will  be  seen  th^t  the  rights  of 
the  defendant,  and  the  power  of  Judge  Palm- 
er to  act  thereunder,  do  not  depend  uixin  the 
contingency  of  the  disqualification  of  Judge 
Wills.  The  section  declares  that,  "whenever 
the  judge  of  any  court,  other  than  the  Su- 
preme or  criminal  court  of  record,  shall  be 
onable  from  absence,  sickness  or  other  aause," 
etc.  It  shall  be  the  duty  of  any  othet  judge 
to  act,  eta  Was  Judge  Wills  unable  to  act 
on  the  motion  for  new  trial?  Does  the  record 
In  this  case  show  the  reason  why  Judge  Wills 
was  unable  to  discharge  the  duty  of  acting 
on  this  motion  for  new  trial?  Was  the  de- 
terminetlon  of  this  motion  for  new  trial  an 
act  which  may  be  performed  In  vacation  or 
between  terms?  In  order  to  sustain  the  pow- 
er of  Judge  Palmer  to  act  on  this  motion  for 
new  trial  and  to  make  the  other  orders,  theaa 
questions  must  be  answered  In  the  affirma- 
tive. 

It  will  first  be  well  to  note  that  this  mo- 
tion for  new  trial  may  be  presented  to 
Judge  Palmer,  under  section  1078,  by  the 
defendant,  without  the  concnrrence  there- 
in of  the  other  party.  Consideration  of  this 
motion  by  Judge  Palmer  does  not  depend  up- 
on the  request  of  both  parties,  as  would  be 
the  case  under  section  1077,  Revised  Stat- 
utes of  1892.  Section  1078  provides  that  "It 
shall  be  the  duty  of  any  other  judge,  •  •  • 
on  application  of  any  party,  to  perform  such 
duties,"  etc.  It  will  be  profitable  to  note, 
also,  that  this  section  1078  does  not  require 
the  making  of  an  order  by  Judge  Wills  for 
the  presentation  of  the  motion  for  new 
trial  to  Judge  Palmer,  as  Is  required  in  the 
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Appeal  from  Twenty-Third  Jadldal  Dis- 
trict Court,  Parish  of  St  Mary;  Albert 
Oampbell  Allen,  Judge. 

Action  by  George  H.  O'NleU  against  Sam- 
uel R.  Guyther.  Judgment  for  plaintiff,  and 
defendant  appeals.  Judgment  amended,  and, 
as  amended,  affirmed. 

Foster,  Milling  ft  Godchauz,  for  appellant 
Henry  Darley  Smith  and  Paul  Kramer,  for 
appellee. 

LAND,  X  The  allegations  of  plaintUTs  pe- 
tition may  be  stated  as  follows: 

In  the  year  1904,  the  defendant  was  one  of 
three  stockholders  of  the  Trellue  Lumber 
Company  and  of  the  Cypress  Tank  &  Manufac- 
turing Company  of  Patterson,  Ija.,  and  plain- 
tiff was  employed  as  bookkeeper  for  said 
corporations. 

That  about  May  1,  1904,  defendant  beldg 
obliged  to  leave  Patterson  on  account  of  the 
t>ad  health  of  his  wife,  employed  the  plaintiff 
to  represent  him  in  the  management  of  the 
business  of  said  corporations,  and  gave  plain- 
tiff a  power  of  attorney.  The  plaintiff  did 
represent  defendant  faithfully  and  to  bis 
great  benefit  and  advantage,  and  defendant 
agreed  to  make  plaintiff's  salary  thoroughly 
satisfactory. 

That  wliile  defendant  was  away  he  decid- 
ed to  sell  his  interest  In  said  corporations 
and  also  his  interest  in  the  mercantile  firm 
of  J.  P.  Muggah  ft  Co.,  and  requested  plain- 
tiff to  represent  him  in  the  sale  of  the  same. 
That  defendant  on  his  return  in  December, 
1904,  not  being  on  amicable  terms  with  his 
fellow  stockholders  and  partners,  and  there- 
fore unable  to  discuss  with  them  matters  per- 
taining to  said  sale,  employed  the  plaintiff  to 
act  and  speak  for  him,  defendant  agreeing  at 
the  time  to  pay  plaintiff  the  sum  of  ^,500, 
provided  he  got  out  of  the  business  without 
legal  proceedings,  which  amount  the  defend- 
ant agreed  to  invest  with  and  on  the  saitae 
basis  as  he  did  his  own  money  In  the  pine 
business,  into  which  he  contemplated  going, 
further  agreeing  to  arrange  a  loan  to  plain- 
tiff so  that  be  should  Invest  in  said  business 
witb  defendant  not  less  than  $5,000. 

That  such  sale  not  having  taken  place  up 
to  February  13,  1905,  defendant  became  im- 
patient, and  wanted  to  offer  all  his  holdings 
for  $50,000  for  a  limited  number  of  days, 
and.  In  case  of  failure  to  do  so,  to  institute 
legal  proceedings  to  dissolve  the  corpora- 
tions. 

That  plaintiff  dissuaded  defendant  from  so 
doing,  and  requested  further  time  in  which 
to  try  and  effect  an  amicable  sale.  That  de- 
fendant agreed  to  this,  if  the  plaintiff  would 
take  the  matter  entirely  In  hand  and  not 
bother  him  with  the  details  of  the  transac- 
tion, and  stated  that  the  former  proposition 
of  $2,500  as  a  remuneration  for  plaintiff's 
services  would  hold  good,  provided  that  the 
defendant  receive  $60,000  or  more  for  his 
interest  in  the  two  corporations  and  part- 


nership. That  defendant  on  the  followlnf 
day  caused  a  power  of  attorney  to  be  drawn 
up,  which  was  afterwards  verbally  extended 
until  the  day  of  sale. 

That  plaintiff  served  defendant  faithful- 
ly until  the  day  of  sale  on  April  19,  1903, 
and  the  defendant  received  more  tban 
$60,000  for  his  interest  in  the  P^tttersoD 
properties. 

That  after  the  sale  the  plaintiff  took  three 
different  trips  to  the  MlbSlssipirf  Coast  at 
the  request  of  the  defendant  in  an  effort  to 
assist  him  in  locating  and  purchasing  a  ph>e 
"proposition"  to  suit  Um,  the  greater  por- 
tion of  the  expenses  of  said  trips  being  borne 
by  the  plaintiff. 

That  in  July,  1905.  the  defendant  left  Pat- 
terson to  be  gone  for  some  months,  and  plain- 
tiff, being  in  need  of  funds,  wrote  the  de- 
fendant "requesting  him  to  send  a  settle- 
ment or  check  for  what  was  convenient"; 
and  that  defendant  in  response  wired  the 
Bank  of  Patterson  to  pay  plaintiff  $200, 
which  was  accepted  on  account 

That  after  said  sale,  plaintiff  was  about  to 
accept  a  position  in  a  sawmill  in  Jeanerette. 
but  defendant  followed  him  there  and  pe^ 
suaded  him  not  to  accept  the  position,  stat- 
ing that  he  was  about  to  put  chase  another 
sawmill  and  lands,  and  that  he  desired  plain- 
tiff to  await  such  purchase  and  go  Into  busi- 
ness with  him,  that  he  would  see  that  plain- 
tiff had  a  handsome  interest  in  that  business, 
and  that  the  amount  owed  plaintiff  would  be 
given  him  as  stock,  and  that  defendant 
would  assist  plaintiff  in  obtaining  a  loan, 
which,  with  the  amount  already  due,  wonld 
give  tiim  an  interest  of  some  $5,000  hi  the 
new  business. 

That  plaintiff  relied  on  these  promises, 
and  refused  other  overtures  for  positions; 
that  defendant  finally  purchased  a  sawmill 
and  timber  lands  at  Inda,  Miss. ;  that  plain- 
tiff worked  for  defendant  opening  his  books 
and  straightening  out  his  business  at  the 
new  mill,  but  that  defendant  refused  to 
carry  out  his  promise  to  sell  plaintiff  an  in- 
terest in  the  business  at  Inda  or  to  pay  the 
amount  due  for  his  services. 

Plaintiff  also  sues  for  $7&70,  alleged  bal- 
ance of  profits  due  him  as  a  partner  on  > 
deal  in  shingles. 

The  petition  finally  alleges: 

"That  said  services  to  Guyther,  leavini;  ont  ot 
account  the  expenses  petitioner  has  incurred 
for  him,  are  well  worth  the  sum  of  $2,3T8.T0, 
and  that  petitioner  should  have  jadgment  for 
that  amount." 

Defendant  excepted  to  the  petition  as  too 
vague  and  indefinite  to  allow  an  answer 
thereto,  In  that  it  was  not  possible  to  deter- 
mine from  the  allegations  of  the  petition 
whether  the  plaintiff  was  seeking  to  recover 
on  a  contract  or  a  quantum  meruit 

Defendant  also  excepted  to  the  plaintiff's 
demand  for  one-half  of  the  profits  alleged  to 
have  accrued  from  the  partnership  venture 
referred  to  in  the  petition,  on  the  ground 
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that  the  only  remedy  was  by  direct  action 
for  a  aettlement  of  the  affairs  of  the  part- 
nership. 

These  exceptions  were  overrnled,  and  de- 
foidant  excepted.  On  the  trial  the  defend- 
ant objected  on  the  same  grounds  to  all  evi- 
dence offered  to  prove  the  allegations  of  the 
petition.  These  objections  were  overraled, 
and  defendant  excepted.  On  the  trial  the 
defendant  objected  to  evidence  to  show  the 
value  of  the  services  set  forth  in  the  peti- 
tion. These  objections  were  overmled,  and 
witnesses  were  allowed  to  testify  to  snch 
value.     Defendant  excepted. 

Judgment  was  rendered  In  favor  of  plain- 
tiff for  the  full  amounts  sued  for,  to  wit 
(2,300  for  services,  and  $78.70  for  profits.  De- 
fendant has  appealed. 

The  allegations  of  the  petition  show  that 
the  plaintiff  sues  on  a  special  contract  for 
services  rendered.  The  subsequent  allega- 
tion of  the  value  of  such  services  does  not 
change  the  nature  of  the  action. 

In  Gourjon  v.  GucuUu,  4  La.  117,  the  court 
held  that  an  agreement  for  the  price  of 
•ervlces  does  not  preclude  evidence  of  their 
value.  In  Orlbble  v.  McKleroy  and  Brad- 
ford, 14  La.  Ann.  806,  the  court  said: 

"Nor  did  the  judge  err  in  receiving  evidence 
of  the  value  of  the  services;  for  it  has  been 
beld  in  several  cases  that,  if  the  plaintiff  sues 
for  services  on  a  special  contract,  he  ma;  give 
evidence  of  their  value.  See  the  case  of  Gour- 
jon V.  Cucullu,  4  La.  117. 

"If  a  party  can  prove  a  fact  on  the  trial  of 
his  canse,  be  may  certainly  allege  it  in  his  peti- 
tion." 

Hence  the  allegation  of  value  in  the  peti- 
tion does  not  imply  that  the  plaintiff  is  su- 
ing on  a  quantum  meruit 

The  exception  as  to  the  demand  for  profits 
in  the  alleged  partnership  transaction  Is 
without  merit  as  It  appears  to  have  been  a 
•ingle  venture,  completed  and  leaving  a  net 
profit  in  the  hands  of  the  defendant 

We  are  of  opinion  that  the  exceptions  were 
properly  overruled. 

The  answer  of  the  defendant  after  plead- 
ing the  general  issue,  admits  that  the  defend- 
ant agreed  to  pay  plaintiff  some  compensa- 
tion for  the  extra  work  imposed  on  him  by 
defendant's  absence  from  his  business  for 
•ix  months,  but  avers  that  such  compensa- 
tion was  paid  by  a  raise  of  $25  per  month 
in  plaintiff's  salary,  and  by  the  payment  of 
$200  In  July,  1905,  in  full  settlement  of  the 
claim.  The  answer  denies  that  defendant 
ever  employed  plaintiff  to  sell  his  Interest 
in  the  corporations  and  partnership,  and 
avers  that  the  power  of  attorney  referred  to 
in  the  petition  was  never  delivered  to  the 
plaintiff.  Defendant,  for  further  answer,  de- 
nies that  he  ever  agreed  to  pay  plaintiff 
$2,500  or  any  other  sum  with  reference  to 
the  sale  of  his  properties,  and  he  denies  that 
he  received  $60,000  from  such  sale. 

Defendant  for  further  answer,  admits 
Uiat  the  partnership  venture  yielded  a  net 


profit  of  $59.46,  and  that  plaintiff  is  enti- 
tled to  one-half  of  said  amount  bat  avers 
that  said  one-half  has  been  tendered  to  the 
plaintiff  and  deposited  in  bank  for  his  ac- 
count. 

Defendant  was  absent  from  Patterson 
about  six  months  in  1905.  Plaintiff  had  a 
power  of  attorney  to  represent  him  as  a 
stockholder  and  director.  Plaintiff  also  rep- 
resented the  defendant  In  the  matter  of  the 
sale  of  his  Interest  In  the  properties.  The 
testimony  of  the  plaintiff  on  this  point  Is 
corroborated  by  defendant's  letter  of  No- 
vember 8,  1905,  written  at  Los  Angeles,  Oal., 
from  which  -^e  excerpt  the  following  pas- 
sages: 

"Your  plan  of  eliminating  the  book  accounts 
&C.  and  selling  only  the  mills,  lands,  lumber 
on  hand,  is  a  good  one,  and  I  don't  see  why  It 
should  hang  fire,  and  I  hope  that  there  will  be 
some  results  from  your  efforts.  •  •  •  And 
while  we  are  on  this  subject  I  want  to  say  that 
if  you  can  make  a  deal  that  will  bring  me  a 
fair  return,  I  will  ti7  to  do  the  handsome  hand- 
out for  you  when  the  thing  is  settled  up.  At 
all  events,  if  I  succeed  in  getting  out  ana  have 
coin  enough  to  start  gome  other  business,  I 
shall  want  you  with  me,  so  don't  get  tied  up 
with  the  new  concern  too  quick." 

Defendant  returned  to  Patterson  in  De- 
cember, 1904,  and  then,  according  to  plain- 
tiff's testimony,  made  the  first  agreement 
recited  in  the  petition.  The  contemplated 
deal  fell  through,  and  subsequently  the  two 
co-stockboldera  of  the  defendant  sold  their 
stock  to  R.  L.  Riggs.  Whereupon,  according 
to  plaintifTs  testimony,  the  defendant  made 
the  second  agreement  referred  to  in  the  peti- 
tion. It  appears  that  on  February  14,  1905, 
the  defendant  executed  a  notarial  power  of 
attorney  authorizing  the  plaintiff  to  sell  and 
transfer,  at  such  prices  as  he  might  deem 
proper,  all  his  stock  in  the  corporations  and 
all  of  Ills  interest  In  the  partnership.  The 
notary,  a  brother  of  the  plaintiff,  remarking 
on  the  broad  and  sweeping  character  of  the 
mandate,  said  that  plaintiff  onght  to  feel 
fiattered,  and  that  defendant  trusted  plaintiff 
further  than  he  would.  Defendant  replied 
that: 

"Mr.  O'Niell  was  all  right,  and  if  he  stuck  to 
him  in  this  matter  he  would  fix  him  up  in  the 
world." 

As  to  the  power  of  attorney,  the  evidence 
shows  its  delivery  to  plaintiff.  Mr.  Riggs 
saw  it  in  plaintlfTs  possession,  and  several 
witnesses  testified  that  defendant  told  them 
that  plaintiff  had  authority  to  represent  him 
in  the  matter  of  the  sale. 

The  situation  was  peculiar.  The  defendant 
was  sick  of  the  business.  He  wished  to  sell 
out  but  his  associates  were  not  willing  to 
buy  his  interst  or  to  sell  the  property.  De- 
fendant went  to  California,  leaving  plaintiff 
as  his  representative  to  effect  a  sale,  if 
possible.  Plaintiff  advised  against  selling 
the  accounts,  and  they  were  reserved  from 
all  the  subsequent  negotiations.  One  deal 
fell  through,  but  finally  the  l^o  associates 
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of  the  defendant  gave  Mr.  Rlggs  an  option 
on  their  stock,  and  later  the  defendant  sold 
bis  third  Interest  to  the  same  purchasers. 
The  Taloe  of  plaintiff's  services  consisted  in 
indnclng  the  associates  to  sell  their  Interest 
In  all  the  properties,  and  in  assisting  the 
sale  of  defendant's  interest  In  the  same.  The 
defendant  realized  over  $60,000  from  the  sale 
of  his  Interest  Plaintiff,  according  to  Rlggs' 
testimony,  was  a  large  factor  In  bringing 
about  the  sale  of  the  Interests  of  Mnggah  and 
Trellue,  which  paved  the  way  to  the  sale  of 
the  defendant's  interest  in  the  same  proper- 
ties. Mr.  Rlggs  on  cross-examination  stated 
that  under  similar  circumstances  he  would 
expect  to  pay  his  own  booklieeper  a  com- 
mission of  5  per  cent.  Mr.  Datls  of  the  same 
company,  testified  to  the  same  effect 

Plaintiff  represented  defendant  for  six 
months  while  be  was  absent  from  Patterson, 
and  looked  after  bis  interest  in  the  three 
concerns,  besides  discharging  his  duties  as 
bookkeeper.  The  promises  of  handsome  com- 
pensation and  of  fixing  him  up  in  life  were 
made  with  reference  to  the  sale  of  defend- 
ant's Interest  In  the  properties,  and  not  for 
the  mere  management  of  the  ordinary  affairs 
of  the  concern. 

In  July  1905,  plaintiff  wrote  to  defendant : 

"Would  appreciate  very  iquch  If  you  would 
send  me  a  check  for  the  work  at  the  ofBce  while 
you  were  away  and  for  attending  to  the  matters 
pertaining  to  the  sale  of  the  T.  h.  Co.  and  O. 
T.  dc  M.  Ca  Everything  has  been  going  out 
for  the  past  six  months,  and  nothing  coming  in, 
and  I  would  not  like  to  start  out  running  short 

Defendant  wired  the  Patterson  Bank  to 
pay  plaintiff  $200,  but  made  no  other  reply. 

In  December,  1905,  plaintiff  went  to  Inda, 
Miss.,  to  keep  books  for  the  defendant  and 
stated  to  his  representative  that  he  bad  a 
claim  against  the  defendant  for  $2,500. 
Plaintiff  served  as  bookkeeper  for  about  60 
days,  and  then  resigned.  Plaintiff  was  of- 
fered $5,000  of  stock  at  50  or  60  cents  per 
dollar  of  par  value,  to  be  paid  out  of  his 
salary  and  dividends.  Plaintiff  declined  to 
take  the  stock.  When  the  manager  mention- 
ed to  the  defendant  that  plaintiff  had  a  claim 
of  $2,500  against  him,  he  seemed  surprised, 
and  said  that  It  was  the  first  time  he  ever 
heard  of  It  This  Is  the  gist  of  the  manag- 
er's testimony. 

Plaintiff  testified  that  after  having  kv- 
eral  unsatisfactory  interviews  with  the  de- 
fendant the  latter  In  December,  1906,  or 
January,  1003,  offered  blm  $1,200  in  lieu 
of  the  stock  promised.  Plaintiff  declined 
this  offer. 

Defendant's  version  of  this  offer  is  that 
plaintiff  complained  that  defendant  had  caus- 
ed him  to  lose  $1,200  by  keeping  him  from 
accepting  employment  elsewhere,  and  that 
defendant  replied  that,  if  plaintiff  thought 
that,  he  would  give  him  that  amount  rather 
than  to  have  him  say  that  defendant  was 
the  cause  of  the  loss. 

Defendant's   testimony   Is  in   effect  that 


he  considered  $200  paid  to  plaintiff  In  July, 
190S,  was  In  full  settlement  of  all  extra 
services  rendered  In  defendant's  behalf,  and 
that  the  only  additional  understanding  was 
that  defendant  would  give  plaintiff  employ- 
ment and  sell  him  $5,000  worth  of  stock  at 
60  or  00  cents  on  the  dollar,  to  be  paid  (or 
out  of  the  dividends. 

The  decided  preponderance  of  the  evidence 
shows  that  defendant  employed  plaintiff  to 
bring  about  a  favorable  sale  of  defendant's 
interest  In  the  three  properties  at  Patterson, 
and  promised  him  handsome  remuneration, 
and  that  the  plaintiff  was  instrumental  in 
bringing  about  the  sale  made  in  April,  1906. 
In  fact  the  power  of  attorney  proves  the 
employment  of  plaintiff  to  sell  the  prop- 
erties on  such  terms  as  he  might  deeca 
best  The  testimony  of  the  plaintiff  and  of 
the  notary  shows  that  the  plaintiff  as  agent 
was  to  receive  a  liberal  compensation  for 
his  services.  The  trial  judge  gave  credit  to 
plaintiff's  testimony  as  to  the  price  to  be 
paid. 

The  principal  contention  by  defendant's 
counsel  is  that  the  evidence  of  plaintiff  is 
Insufficient  to  establish  a  contract  for  more 
than  $600,  because  the  law  requires  such  an 
obligation  to  be  "proved  at  least  by  one  cred- 
ible witness  and  other  corroborative  circum- 
stances." Civ.  Code,  art  2277.  It  Is  further 
argued  that  the  fact  that  a  witness  is  a 
party  In  interest  such  as  plaintiff  or  defend- 
ant may  diminish  the  extent  of  his  credibil- 
ity. Civ.  Code,  art  2282.  "The  testimony 
of  one  witness  however  credible  is,  per  se,  in- 
sufficient to  prove  a  contract  when  the  value 
exceeds  five  hundred  dollars."  Lazarus  ▼. 
Frledrlchs,  117  La.  714,  42  South.  230. 

The  question  In  this  case  Is  whether  the 
evidence  shows  other  "corroborative  circum- 
stances." To  hold  that  such  ctrcumstancea 
should  be  specific  enough  to  cover  the  very 
terms  of  the  parol  contract  would  be  tanta- 
mount to  requiring  the  testimony  of  two  wit- 
nesses. 

In  Flower  v.  MiUandon,  19  La.  192,  it  was 
held  that  a  parol  contract  to  take  slaves  at 
$11,600  was  sufficiently  proven  by  the  testi- 
mony of  one  witness  and  circumstances  tend- 
ing to  show  that  the  slaves  were  taken  under 
an  agreement  and  not  by  virtue  of  a  subse- 
quent judicial  sale  at  a  lower  price. 

In  Succession  of  Plffet  87  La.  Ann.  871,  a 
physician  claimed  a  fee  of  $2,000  for  services 
to  the  deceased  under  a  special  verbal  con- 
tract The  corroborating  circumstances  were 
that  the  patient  was  old  and  rich,  and  ar- 
dently wished  for  time  and  strength  to  dis- 
pose of  her  property,  and  that  the  physician 
gave  up  his  other  practice  and  devoted  him- 
self exclusively  to  the  patient  Evidence 
was  also  adduced  to  prove  that  the  services 
were  worth  the  sum  claimed.  The  court 
held  that  such  evidence  was  admissible  for 
the  purpose  of  proving .  that  the  contract  was 
one  likely  to  be  made  under  such  drcum- 
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stances  and  was  reasonable  In  Itself,  and 
that  tbe  corroborating  drcnmstances  were 
rafflcient  to  support  tbe  testimony  of  tbe 
physician  as  to  the  verbal  contract 

In  the  case  at  bar  there  are  a  number  of 
corroborating  circumstances  which  support 
tbe  testimony  of  the  plain  tltr  that  he  was 
employed  and  rendered  serrlces  of  value  un- 
der a  verbal  contract. 

The  question  is  therefore  one  of  credibil- 
ity, and  not  of  sufficiency.  The  trial  Judge 
gave  credit  to  the  testimony  of  the  plalntlfT. 

The  contention  that  the  Interest  of  plain- 
tiff In  the  properties  did  not  sell  for  $60,000 
as  provided  in  the  alleged  verbal  contract,  is 
without  merit,  since  the  price  plus  the  re- 
served accounts  realized  about  $62,000. 

As  to  the  profits  of  the  partnership  vent- 
are,  there  is  no  evidence  in  the  record  except 
the  admission  of  defendant  that  plaintiff's 
share  amounts  to  $29.73. 

It  is  therefore  ordered  that  the  judgment 
below  be  reduced  to  $2,329.73,  and,  as  thus 
amended,  be  affirmed ;  plaintiff  to  pay  costs 
of  appeal. 
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(Supreme  Court  of  Louisiana.    March  1,  1909.) 

Advebsb  Possession  (§  43*)— Pbebcmption 
or  Tun  Years— Tackino  Possessions. 
Where,  in  the  case  of  a  sale,  made  in  good 
faith  by  a  vendor  in  actual  poesession,  of  a 
■mail  tract  of  land,  which,  with  a  larger  tract, 
owned  by  the  same  penon,  ia  surrounded  by  a 
fence,  the  vendor,  after  the  sale,  fails  to  segre- 
gate the  tract  lold,  and  fails  to  keep  his  stock 
from  grazing  on  it  by  additional  fencing,  but 
does  not  pretend  to  bold  possession,  bis  possea- 
Bibn,  such  as  described,  being  subject  to  the 
pleasure  of  the  owner,  will  be  regarded  as  tbat 
of  tbe  owner,  and,  as  such,  may  be  nnited  with 
his  previous  actual  possession  and  the  owner's 
sntieeqnent  civil  possession  for  the  purposes  of 
the  prescription  of  10  years,  acquirendi  causa. 
[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent.  Dig.  {  218;   Dec.  Dig.  {  43.*] 

(Syllabus  by  the  Court.) 

Appeal  from  First  Judicial  District  Cioart, 
Parish  of  Caddo;  Thomas  Fletcher  Bell, 
Judge. 

Action  by  R.  M.  Files  against  the  Railroad 
Lands  Company.  Judgment  for  plaintiff,  and 
defendant  appeals.    Affirmed. 

Wise,  Randolph  dc  Rendall,  for  appellant. 
Alexander  &  Wilkinson,  for  appellee. 

Statement  of  tbe  C^se. 

MONROE,  J.  Plaintiff  alleges  that  de- 
fendant is  slandering  her  title  to  a  tract  of 
land  described  as  the  W.  %  of  S.  E.  %  of 
Sec.  5,  Tp.  19,  R.  16,  in  the  parish  of  Caddo, 
which  land  she  acquired  by  purchase  from 
W.  B.  OgUvle,  as  per  deed,  a  copy  of  which 
is  said  to  be  annexed  to  and  made  part  of 


her  petition;  that  Ogilvle  owned  and  pos- 
sessed said  land  under  deed  from  Mrs.  Julia 
B.  Miles,  recorded  in  Conveyance  Book  14  of 
said  parish,  page  638;  that  Mrs.  Miles  owned 
and  possessed  under  deed  from  Frank  F. 
Jeter,  recorded  in  Conveyance  Book  11  o) 
said  parish,  page  754;  and  that  all  of  said 
parties,  with  petitioner,  have  had  actual  pos- 
session of  said  land  more  than  10  years. 
Wherefore,  she  prays  for  citation  and  for 
Judgment  "quieting  her  In  her  ownership 
and  possession  of  said  land,  and  ordering 
said  company  to  stop  slandering  her  title 
thereto" ;  also  condemning  It  to  pay  $200  as 
damages,  etc. 

Defendant  denies  that  plaintiff  is  in  pos- 
session, and  "In  the  alternative^"  alleges 
that: 

"If  it  be  found  that  plaintiff  is  in  possession, 
*  *  *  your  defendant,  by  asserting  a  claim 
of  ownership,  has  not  slandered  petitioner't 
title,  •  •  *  because  defendant  is  the  owner 
of  said  property,  having  acquired  same  by  mesne 
conveyance  from  the  United  States  by  the  fol- 
lowing chain  of  title:  •  •  •  Wherefore,  de- 
fendant prays  that  plaintiff's  demand  be  reject- 
ed, and  that  plaintiff  be  decreed  not  to  be  In 
possession   of   said   land ;   but   your   defendant 

&rays,  in  the  alternative,  that,  if  plaintiff  should 
e  decreed  to  be  in  possession  of  said  land,  de- 
fendant be  recognized  as  owner  thereof  and  en- 
titled to  possession." 

Thereafter  plaintiff  pleaded  tbe  prescrip- 
tion of  10  years,  as  a  possessor  in  good  faith, 
under  a  title  translative  of  property. 

The  issue  to  be  decided  is  presented  by  the 
following  admission  and  statement  of  con- 
tention, to  be  found  In  tbe  brief  ffled  by 
counsel  for  defendant,  to  wit: 

"We  admit  that  plaintiff  and  her  authors  have 
had  acts  translative  of  this  property  for  more 
than  10  years,  but  we  contend  that  they  have 
not  had  the  possession  necessary  to  support  the 
prescription.*' 

Upon  the  subject  of  the  possession.  It  Is 
shown  tbat  F.  F.  Jeter  bought  the  land  In 
dispute.  Included  in  a  much  larger  tract,  tbe 
whole  of  which  was  fenced  in,  from  bis  fa- 
ther, W.  N.  Jeter,  in  1889,  and  that  he  took 
actual  possession  of  It  and  remained  in  pos- 
session until  he  sold  it  to  Mrs.  Miles  in  1891. 
As  to  the  subsequent  possession,  P.  F.  Jeter 
gives  the  following  testimony,  which  is  prac- 
tically uncontradicted,  to  wit: 

"Q.  When  you  sold  to  Mrs.  Miles,  she  took 
possession  of  It?  A.  I  think  she  sold  it  pretty 
soon  afterwards ;  I  dont  know  that  she  ever 
saw  tbe  land.  I  think  OKilvie  bonght  it  Q. 
After  you  sold  it  did  you  keep  it  in  yoar  pos- 
session any  more?  A.  I  had  other  land  in  that 
fiastnre.  My  fence  did  not  run  across  that 
and ;  that  land  was  In  a  body  of  tbe  land  where 
I  owned.  Q.  I  am  trying  to  get  at  this:  After 
you  sold  this  320  acres  of  land,  now,  did  Mrs. 
Miles  take  possession?  A.  Never  was  on  the 
land  in  her  life.  Q.  Then,  how  did  she  take 
possession?  A.  She  bought  it  and  paid  for  it 
and  then  sold  it.  Q.  Then,  who  represented  her 
in  the  possession,  when  she  was  in  possession? 
A.  Her  son-in-law,  Menber.  Q.  He  i  was  on  the 
land?  A.  No,  sir;  he  came  to  my  house  and 
showed  me  land  this  side.    Q.    What  arrange- 
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ment  did  yon  make  with  Mis.  Miles  about  this 
land  of  hers?  A.  Did  not  make  any.  Q.  How 
was  it  inclosed— in  the  large  inclosnre?  A. 
Yes,  sir;  and  she  did  not  object.  Q.  And 
you  made  no  objection?  A.  No.  sir,  Q.  After 
Oeilvie  got  it,  did  be  go  into  actual  ];>os8e8sion 
of  it?  A.  No,  sir.  Q.  Did  he  make  any  ar- 
rangement with  yon?  A.  He  tried  to  sell  it; 
told  me  Mr.  Cole  was  his  agent.  Q.  I  am  ask- 
ing you  what  arrangement  you  made  with  Ogil- 
vie  in  regard  to  that  320  acres  of  land?  A. 
Well,  I  do  not  know;  they  thought  it  was  of 
such  little  yalue,  did  not  think  it  worth  looking 
after.  Q.  So  you  had  no  arrangement  with 
him?  A.  No,  sir.  Q.  About  your  possession,  if 
yon  had  it  in  possession,  yon  had  no  arrange- 
ment with  Ogilvie  about  it?  A.  No,  sir.  Q. 
Do  you  know  when  Mrs.  Miles  bought  the  land 
from  Ogilvie?  A.  No,  sir;  I  do  not  remember. 
Q.  You  never  made  any  arrangement  with  Miss 
Files  for  the  land?  A.  No,  sir.  Q.  Never  paid 
any  rent  for  the  land  to  Miss  Files?  A.  No, 
sir;  she  could  have  fenced  her  land  out  if  she 
did  not  want  any  stock  on  it;  I  bad  a  fence  on 
my  land.  Q.  Was  not  her  land  inclosed  in  that 
general  fence?  A.  Yes,  sir.  Q.  Do  you  think 
she  knew  anything  about  your  fences?  A.  I  did 
not  care  about  it.  •  •  •  Q.  You  fenced  up 
the  whole  tract  of  740  acres?  A.  It  was  under 
fence  when  I  bought  it  Q.  It  was  under  fence 
then?  A.  Yes,  sir,  an  old  rail  fence.  Q.  What 
became  of  the  old  fence?  Was  it  taken  down 
or  burned?  A.  Yes,  sir,  burned  up.  Q.  Then 
,vou  put  a  wire  fence  around  the  whole  place? 
Jl.  Yes,  sir.  •  •  *  Q.  The  wire  fence  was 
all  around  this  land  in  controversy  here?  A. 
Yes,  sir." 

There  was  judgment  In  the  district  court 
in  favor  of  the  plaintiff,  save  as  to  her  de- 
mand for  damages,  and  defendant  has  ai>- 
pealed. 

Opinion. 

It  Is  not  disputed  that,  If  plaintiff  can 
unite  the  civil  possession  flowing  from  her  ti- 
tle with  the  actual  possession  of  Jeter,  the 
author  of  her  title,  the  prescription  upon 
which  she  relies  Is  established:  but  it  is 
said  that  Jeter's  possession  was  adverse  to 
that  of  bis  own  vendee,  and  as  mere  civil 
possession  which  does  not  follow,  and  can- 
not be  connected  with,  actual  possession,  is 
not  a  sutUcient  basis  upon  which  to  rest  the 
prescription  acqulrendl  causa,  that  she  falls 
to  sustain  her  position.  This  contention  is 
not  supported  by  the  fact;  the  evidence 
showing  that  (whether  such  a  thing  be  legal- 
ly possible  or  not)  the  Idea  of  holding  any 
possession  adverse  to  that  of  his  vendee,  or 
of  his  vendee's  successors  In  title,  never  oc- 
curred to  Jeter.  He  seems  to  have  consid- 
ered that,  having  sold  the  property,  the  pur- 
chaser and  subsequent  owners  were  at  liber- 
ty to  do  with  It  as  they  pleased,  but  that 
he  was  under  no  obligation  to  segregate  it 
from  his  land  or  to  keep  his  stock  from 
pasturing  on  It  by  fencing  it  in.  He  says, 
however  (referring  to  plaintiff): 

"She  could  have  fenced  her  land  out  if  she  had 
not  wanted  my  stock  on  it;  I  had  a  fence  ou 
my  land." 

Other  than  that  he  thus  allowed  his  stock 
to  graze  on  it,  and  that  it  formed  part  of 


a  tract  of  some  700  acres  around  wbicb  be 
had  built  a  wire  fence,  he  pretended  to  have 
no  possession,  such  possession  as  be  thus 
had  being  held  subject  to  the  pleasure  of  the 
owner,  and,  being  so  In  fact,  was  In  law  the 
possession  of  the  owner.  We  find  nothhig, 
either  in  the  case  of  Roe,  Wld.  Green  v. 
Bundy,  45  La.  Ann.  398,  12  South.  759,  or  Ui 
the  matter  of  the  Succession  of  Zebriska,  119 
La.  1076,  44  South.  893,  to  sustain  the  view 
propounded  by  defendant's  counsel.  To  the 
contrary,  the  opinions  in  both  those  cases  sus- 
tain our  conclusion  that,  in  the  Instant  case, 
the  vendor's  possession  was  the  possession  of 
his  vendee  and  of  the  subsequent  holders  of 
the  title  conveyed  by  him,  and  may  proper!}' 
be  added  to  his  previous  actual  possessioa 
and  to  their  subsequent  civil  possession  for 
the  purposes  of  the  prescription  here  relied 
on.  The  judgment  appealed  from  ia,  there- 
fore, affirmed. 


(m  La.  \w 
No.  17,446. 
REYNOLDS  v.  EOAN. 
In  re  REYNOLDS. 

(Supreme  Court  of  Louisiana.     Feb.  15,  1909i 
Rehearing  Denied  March  16,  1909.) 

1.  JUBT  (I  14*)— Right  to  Jubt  TkiaIt-Ac- 
TiON  FOB  Injunction. 

Plaintiff  had  a  right  to  a  trial  by  jnry. 
fEM.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  i  77;   Dec.  Dig.  {  14.*] 

2.  Mandamus  ({  81»)  —  When  OBAimn  - 
Gbounds. 

The  writ  will  not  issue,  as  the  answer  ot 
respondent  shows  that  the  issues  will  be  beard 
and  determined  at  the  earliest  possible  oppor- 
tunity. 

[Ed.  Note.— For  other  cases,  see  Mandamm, 
Cent  Dig.  J  74;    Dec  Dig.  f  31.*] 

(Syllabus  by  the  Court) 

Action  by  M.  L.  Egan  against  Margaret 
Reynolds.  On  the  grant  of  a  writ  of  Injunc- 
tion, Margaret  Reynolds  applied  for  writs 
of  certiorari  and  mandamus.  Application 
denied,  and  petition  dismissed. 

See,  also,  47  South.  371. 

Benjamin  Rice  Forman,  for  rdatrlx.  Carl- 
eton  Hunt  and  Charles  Louque,  for  respond- 
ent Judge. 

BRBAUX,  C.  J.  The  relator  asks  this 
court  to  issue  an  order  to  the  honorable  judge 
of  the  district  court,  directing  him  to  re- 
scind the  order  for  a  jury  trial,  to  try  the 
case  as  a  summary  case  according  to  Act 
No.  23,  p.  39, 1882,  or.  In  the  alternative,  that 
a  mandamus  Issue  directing  him  to  try  the 
case  as  a  preference  case,  and  not  to  post- 
pone the  trial  of  the  injunction  suit  and  ac- 
tion of  nullity  by  the  judgment  debtor  until 
after  the  flnal  determination  of  the  devolu- 
tive appeal  pending  in  this  court. 
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To  the  end  of  considering  tbe  qnestlona 
taiTolTed,  It  became  necessary  to  review  the 
tacts  connected  with  this  litigation. 

In  June,  1908,  relator  recovered  a  Judgment 
In  the  district  court  against  Marie  Louise 
Egan,  from  which  the  latter  obtained  a  sus- 
pensive appeal,  which  was  not  perfected  by 
furnishing  bond. 

A  rule  was  taken  for  execution  of  the 
Judgment 

In  answer  to  the  rule  the  validity  of  the 
Judgment  was  attacked. 

Not  a  Jury  case: 

The  relator  objected  to  the  court's  ruling 
allowing  the  case  to  go  to  a  Jury. 

The  defendant  in  the  district  court.  Miss 
H.  L.  Egan,  instituted  an  action  of  nullity 
and  sued  for  a  writ  of  injunction,  which  was 
granted  on  a  $1,500  bond. 

Relator's  ground  is  tbat  the  case  Is  sum- 
mary, and  not  a  jury  case. 

This  contention  is  erroneous.  As  bond  was 
required.  Jury  trial  was  properly  granted. 
Gumming  v.  Police  Jury,  6  La.  Ann.  634. 

In  the  second  place,  relator  complains  of 
the  delay  to  which  sbA  had  been  sutijected. 
Relator  claims  that,  even  If  this  case  be  a 
Jury  case,  she  is  entitled  to  preference  be- 
cause the  execution  of  her  Judgment  Is  en- 
joined. 

It  is  in  place  to  state  here  that  plalntUf  in 
injunction  attacked  the  Judgment  on  the 
ground  of  fraud  and  ill  practices;  that  the 
defendant  In  injunction  conspired  with  the 
witnesses  heard  on  the  trial;  that  she  (rela- 
tor) has  no  hope  of  an  early  trial  to  which 
she  Is  entitled. 

Preference  claimed: 

Defendant's  injunction  urged  that,  if  the 
case  can  be  tried  by  Jury,  then  it  should  be 
given  the  right  of  way  over  all  cases. 

We  are  not  prepared  to  agree  with  this 
proposition  under  all  circumstances,  although 
we  are  of  the  opinion  that  the  trial  of  an  in- 
junction, arresting  the  execution  of  a  Judg- 
ment, should  not  be  postponed  in  any  case, 
or  continued,  if  reasonably  avoidable. 

Without  reviewing  the  details  of  the  case, 
we  are  attracted  by  the  statement  of  our 
learned  brother  of  the  district  court  that 
he  will  try  the  case  at  an  early  date  as  a 
Jury  can  be  drawn  for  the  trial  from  the 
general  venire  drawn  to  serve  in  other  di- 
visions; that  this  will  be  done  if  the  court 
is  of  opinion  that  delays  should  be  brought 
to  a  close  and  the  injunction  tried  at  an 
early  date. 

Upon  this  expression  of  our  opinion,  we 
are  certain  that  our  brother  will  try  the 
case  this  month,  or  early  in  the  next — as 
soon  as  possible,  in  fact. 

This  being  understood,  we  take  it,  we  de- 
cline to  make  the  mandamus  peremptory, 
as  everything  needful  in  the  premises  will 
be  attained  without  it    Courts  should  not 


be  prone  to  peremptory  orders  to  go  where 
the  utmost  faith  prevails. 

For  reasons  stated,  the  order  heretofore 
issued  on  relator's  application  is  recalled,  her 
application  Is  denied,  and  her  petition  dis- 
missed; tbe  costs  of  these  proceedings  to  be 
assessed  to  the  losing  party  in  the  injunc- 
tion proceedings. 


(123  La.  117) 
No,  17,266. 
ANTED  et  nx.  v.  D.  C.  RICHARDSON  TAT- 
LOR LUMBER  CO.,  Umited. 
(Supreme  Court  of  LonlBiana.     Feb.   1,  1909. 
Rehearing  Denied  March  16,  1909.) 

Mabteb  and  Skbvart  (i  233*)— iRJUxiss  to 
Sebvaht— Assumption  of  Risk. 

A   servant   who   selects   an   improper  and 

dan^roQS  route  assumes  the  risk  of  resulting 

Injury. 
[Ed.  Note.— For  other  cases,  see  Master  and 

Servant,  Cent  Dig.  f  702;  Dec.  Dig.  S  238.*] 

(Syllabus  by  the  Court) 

Appeal  from  First  Judicial  District  Court, 
Parish  of  Caddo;  Thomas  Fletcher  Bell, 
Judge. 

Action  by  Pierre  and  Noeme  Antee  against 
the  D.  C.  Richardson  Taylor  Lumber  Com- 
pany, Limited.  From  a  Judgment  for  plain- 
tiffs in  part  they  appeal.    AflSrmed. 

Joel  Lafayette  Fletcher,  for  appellants. 
Alexander  &  Wilkinson  and  Wise,  Randolph 
&  Rendall,  for  appellee. 

LAND,  J.  Plalntlfls  sued  to  recover  dam- 
ages for  the  death  of  their  son  Louis,  who 
was  killed  in  defendant's  sawmill  in  Janu- 
ary, igoa  PlaintltTs  allege  that  their  son 
was  Inexperienced  and  uninstructed,  and 
was  killed  by  coming  in  contact  with  a  large 
driving  belt  operated  across  a  narrow  pas- 
sageway. 

It  is  charged  that  defendant  was  negligent 
in  not  furnishing  sufficient  lights  and  In  oper- 
ating the  exix>sed  belt. 

Plaintiffs  also  sued  for  damages  for  an- 
other alleged  Injury  to  their  son  in  the  same 
mill  a  few  days  prior  to  his  death,  resulting 
from  contact  with  another  belt 

Plaintiffs  also  sued  for  $4.50  wages  due 
their  son  at  the  time  of  his  death. 

Defendant  for  answer  pleaded  the  general 
issue,  and  averred  that  the  death  of  the 
plaintiffs'  son  was  caused  by  his  own  gross 
negligence  and  want  of  care;  that  the  de- 
ceased knew  the  location  of  the  belt  and  had 
been  warned  against  coming  In  contact  with 
it;  that  the  belt  was  open  and  visible,  and 
if  It  was  dangerous  he  assumed  the  risks 
therefrom. 

The  case  was  tried  before  the  Judge,  who 
rendered  judgment  for  the  plaintiffs  for  the 
wages  claimed,  but  otherwise  rejected  their 
demands.     Plaintiffs  have  appealed. 

Louis  Antee,  a  young  man  21  years  old, 
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after  working  sereral  days  at  the  defendant's 
BEwmlll,  was  killed  in  the  morning  before 
daylight  by  coming  In  contact  with  the  main 
driving  belt  where  It  crossed  a  narrow  alley 
between  the  engine  honse  and  the  mill.  This 
belt  was  running  whenever  the  mill  was  In 
operation.  It  was  exposed.  The  yonng  man 
was  attempting  to  pass  through  this  unllght- 
ed  alley,  when  he  was  caught  by  the  belt 
and  killed.  The  evidence  shows  that  this 
belt  was  almost  Invisible  when  it  was  dark. 

The  evidence  tends  to  show  that  the  al- 
ley was  not  intended  for,  and  was  seldom 
used  as,  a  passageway,  and  that  the  deceased 
could  have  safely  passed  in  other  ways  to  the 
other  Bide  of  the  buildings.  The  evidence 
also  tends  to  show  that  the  deceased  knew 
the  location  of  the  belt  and  that  It  was  In 
operation  at  the  time.  It  is  hardly  possible 
that  he  was  Ignorant  of  facts  obvious  to  the 
dullest  perception. 

A  servant,  who  without  Inquiry,  selects  an 
improper  and  dangerous  route,  assumes  the 
risks  of  resulting  Injury.  Sauer  v.  Union  Oil 
Co.,  43  La.  Ann.  699,  9  South.  566. 

Where  there  are  two  avenues  of  travel,  a 
person  choosing  the  more  dangerous  one  as- 
sumes all  of  its  attendant  and  incidental 
risks.  Settoon  v.  T.  &  P.  Ry.  Co.,  48  La.  Ann. 
807,  19  South.  759. 

In  the  case  at  bar  the  deceased  could  have 
passed  through  the  lighted  building,  but 
chose  to  attempt  the  passage  of  a  dark  al- 
ley, across  which  a  large  belt  was  operating 
at  the  time.  The  other  injury  was  slight, 
and  the  alleged  negligence  of  defendant  Is 
not  shown. 

Judgment  affirmed. 


(i:3  La.  119) 

No.  17,189. 

Saccewion  of  STAUB. 

(Supreme  Court  of  Louisiana.     March  1,  1909.) 

WlIXS   (J   776*)— BEQtTESTS— CONSTBUCTION. 

Testatrix  bequeathed  a  specified  sum  to 
"the  city  Insane  asylum"  of  a  designated  city. 
At  the  time  of  the  execution  of  the  will  the  city 
maintained  the  insane  at  such  institution.  At 
the  death  of  testatrix  the  city  had  ceased  to 
permanently  care  for  the  insane  at  such  institu- 
tion, but  temporarily  cared  for  them,  until  they 
could  be  transferred  to  the  state  asylum,  either 
at  a  house  of  detention,  or  at  a  retreat,  or  the 
city  jail.  Held,  that  the  bequest  was  to.  the 
city,  for  the  benefit  of  the  insane  falling  to  the 
charge  of  the  city,  and  it  did  not  lapse  because 
it  ceased  to  permanently  care  for  the  insane. 

[Ed.  Note.— For  other  cases,  see  Wills,  Dec. 
Dig.  {  775.*] 

.Vppcnl  from  Civil  District  Court,  Parish 
of  Orleans;  John  St.  Paul,  Judge. 

In  the  matter  of  the  succession  of  Anna 
Staub,  deceased,  involving  the  question 
whether  a  bequest  to  the  City  Insane  Asy- 
lum of  New  Orleans  had  lapsed.  From  a 
decree  adjudging  that  the  legacy  had  lapsed, 
the  city  appeals.     Reversed. 


John  Fowie  Crosby  Waldo,  Asst  City 
Atty.,  for  appellant  Felix  Jonathan  Drey- 
fous  and  Alfred  David  Danzlger,  for  in>el- 
lee. 

PROVOSTT,  J.  Mrs.  Anna  Stanb  made 
her  will  in  1881,  and  died  in  1908.  She  bi- 
stituted  the  Little  Sisters  of  the  Poor  her 
residtiary  legatee,  and  made  a  bequest  of 
$1,000  to  her  sister-in-law,  and  added  that 
should  her  sister-in-law  die  before  her— 

"then  the  legacy  of  $1,000  shall  accrue  to  tin 
below-named  insane  asylum. 

"To  the  City  Insane  Asylum  I  give  and  bt- 
queath  two  thousand  dollars." 

This  bequest  is  contested  on  the  grotuid 
that  the  asylum  ceased  to  exist  before  tbe 
death  of  the  testatrix  and  that  the  legacy 
has  consequently  lapsed. 

At  the  time  this  will  was  made  the  law 
required,  as  it  has  done  since  and  does  now, 
that  the  insane  falling  to  the  charge  of  the 
public  should  be  sent  to  the  State  Insane 
Asylum  at  Jackson,  La.  But  at  that  time 
the  city,  for  some  reason  not  explained, 
sent  none  of  her  insane  to  Jackson,  but  car 
ed  for  them  herself.  She  kept  them  In  one 
of  tbe  wings  of  an  old  ramsHackle  iron  struc- 
ture belonging  to  the  United  States  govem- 
ment,  which  had  been  used  at  one  time  as 
a  marine  hospital,,  but  which  for  years  had 
been  abandoned  by  the  government  and  left 
to  shift  for  itself.  Whether  this  use  of  the 
building  was  with  the  permission  of  the 
government,  or  even  by  virtue  of  any  dty 
ordinance,  the  record  does  not  show.  Tbe 
inference  would  be  that  the  whole  arrange- 
ment was  a  mere  expedient,  or  makeshllt 
resorted  to  by  the  city  officer  to  whose  de- 
partment this  branch  of  tbe  public  service 
belonged,  on  his  own  initiative.  And  this  is 
all  the  more  probable,  considering  that  tbe 
arrangement  was  put  an  end  to  by  one  of 
the  district  Judges  of  the  dty,  who  at  the 
instance  of  a  private  citizen  went  to  the 
place,  examined  all  the  inmates,  committed 
to  Jackson  all  those  found  Insane,  some  00, 
and  released  the  rest  some  30.  This  was 
in  September,  1882.  Such  as  the  place  was, 
however,  it  was  popularly  known  as  the 
"City  Insane  Asylum."  Thereafter,  and  un- 
til the  completion  of  tbe  House  of  Detention 
In  1902,  those  of  the  indigent  insane  who 
were  not  sent  to  the  Jackson  Asylum  were 
kept  at  the  Louisiana  Retreat  and  In  the 
city  Jail.  As  many  were  kept  at  the  Loui- 
siana Retreat  as  that  institution  coald  re- 
ceive, or  the  city  afford  to  pay  for.  The  rest 
were  kept  at  the  dty  jail.  In  the  construc- 
tion of  the  House  of  Detention,  the  lower 
story  of  one  of  the  wings  was  specially  de- 
signed for  the  insane,  and  Is  put  to  that  use. 
But  it  has  proved  inadequate,  and  the  Lotil- 
siana  Retreat  continues  to  be  utilized  to  Its 
limit  and,  oftener  than  not  a  surplus  have 
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to  be  temporarily  harbored  at  the  Jail.  The 
testlmoDy  shows  that  the  city  has  always 
had,  and  Is  likely  always  to  have,  in  her 
charge  a  large  number  of  the  unfortunates. 
The  case  here  presented  Is  assimilated  by 
the  learned  counsel  for  the  executrix  to  that 
of  City  T.  Hardle,  43  La.  Ann.  251,  9  South. 
12,  where  the  legacy .  was  made  In  these 
words: 

'To  the  support  of  asylums,  in  the  faith  of 
the  Protestant  religion,  especially  devoted  to  the 
caie  of  the  aged  persons" 

—and  where  the  court  found  that  the  legacy 
had  lapsed  because  the  intended  legatee  was 
some  institution  which  the  testator  supposed 
would  be  In  existence  at  the  date  of  bis 
death,  and  none  such  proved  to  be  then  in 
existence.  The  difference  between  that  case 
and  the  one  at  bar  is  that  a  legacy  to  an 
asylum  conducted  by  the  city  as  a  part  of 
the  ordinary  administration  of  her  affairs, 
by  whatever  name  such  asylum  may  be 
popularly  known,  cannot  possibly  be  con- 
strued into  a  legacy  to  a  nonexistlng  insti- 
tution, since  it  is  necessarily  to  the  city  for 
the  benefit  of  the  insane  falling  to  ber 
charge.  As  was  observed  in  the  Fink  and 
Vance  Cases,  12  La.  Ann.  819,  and  36  La. 
Ann.  569,  the  legacy  la  not  to  the  building 
in  which  the  insane  are  housed.  Mrs.  Stanb 
did  not  Institute  as  her  legatee  the  old  build- 
ing, belonging  to  the  United  States  govern- 
ment, in  which,  for  all  we  know,  the  dty 
and  her  charges  were  mere  squatters,  but 
manifestly  intended  that  her  charity  should 
be  administered  by  the  city  for  the  benefit 
of  the  unfortunate  insane  in  the  charge  of 
the  city.  A  legacy  to  the  city  Jail  would 
not  lapse  because  the  old  Jail  had  been  torn 
down  and  a  new  one  constructed.  The  only 
diange  that  was  brought  about  by  the  dis- 
continuance of  the  old  so-called  Cltr  Asylum 
was  that  the  insane  have  since  then  been 
kept  in  a  different  place.  Had  Mrs.  Staub 
died  immediately  after  having  made  her 
will,  the  legacy  would  have  been  received 
and  administered  by  the  dty  for  the  benefit 
of  the  indigent  Insane  falling  to  her  charge, 
and  precisely  the  same  thing  occurs  now. 
The  legacy  la  received  and  administered  by 
the  city  for  the  benefit  of  the  indigent  In- 
sane  falling  to  her  charge.  The  place  where 
these  Intended  beneficiaries  are  taken  care 
of  is  of  no  consequence.  What  difference  it 
would  make  if  the  evidence  showed  that 
since  the  discontinuance  of  the  so-called  asy- 
lum there  had  not  been,  and  it  was  not  like- 
ly there  ever  would  be,  any  insane  to  be 
taken  care  of  by  the  city,  is  a  question  need- 
less to  be  considered,  since  the  evidence 
shows  that  such  a  contingency  is  entirely 
Improbable. 

A  point  is  sought  to  be  made  of  the  cir- 
cumstance that  the  city  had  permanent 
charge  of  the  insane  while  the  so-called  Cit.v 


Insane  Asyltun  existed,  whereas  since  then 
she  has  Iiad  charge  of  them  only  temporarily, 
until  she  can  transfer  them  to  Jackson.  But 
we  take  it  to  be  plain  that,  the  legacy  be- 
ing for  the  benefit  of  the  Insane  in  the  care 
of  the  city,  irrespective  of  individuals,  It 
can  make  no  difference  whether  the  particu- 
lar patients  are  to  spend  one  day  or  their 
entire  lives  in  the  hospital,  so  long  as  the 
supply  of  them  is  constant  and  unfailing, 
which  the  evidence  shows  is  the  case. 

The  following  note  of  Jarman  on  Wills 
(4th  Am.  Ed.)  p.  452,  is  quoted  in  the  brief 
of  the  learned  counsel  for  the  executrix: 

"The  inclination  of  the  courts  is  favorable  to 
cy  pres  execution :  but  this  will  not  be  done 
where  the  gift  is  clearly  to  a  charitable  institu- 
tion, by  name,  which  bad  ceased  to  exist  before 
the  testator's  death." 

We  have  not  been  able  to  get  the  decision 
upon  which  this  note  is  founded.  Dotibt- 
less,  upon  examination,  the  legatee  there  in 
question  will  be  found  to  have  been  some 
autonomous  institution,  and  the  case,  there- 
fore, to  be  analogous  to  that  of  Hardle, 
supra,  in  other  words,  that  the  legatee  was 
a  distinct  legal  entity,  capable  of  receiv- 
ing by  testament  at  the  time  the  will  was 
made,  but  which  had  gone  out  of  exist- 
ence by  the  time  the  testator  died.  It  will 
be  noted  that  the  text  to  which  said  note  is 
appended  would  Jiistify  a  construction  very 
much  more  latitudinarian  than  any  that  can 
be  necessary  for  sustaining  the  legacy  in  the 
Instant  case,  or  even  for  sustaining  such  a 
legacy  as  that  in  the  Hardle  Case,  supra. 

It  is  therefore  ordered,  adjudged,  and  de- 
creed that  the  testamentary  executrix  of 
Mrs.  Anna  Staub,  deceased,  pay  to  the  city 
of  New  Orleans  the  legacy  of  ^,000  con- 
tained In  the  will  of  the  said  deceased  In 
favor  of  the  City  Insane  Asylum  of  the 
said  city,  to  be  applied  to  the  uses  named  in 
the  said  will;  the  succession  to  pay  all 
costs. 

023  La.  U3) 
No.  17,292. 
DIMMICK  et  al.  v.  OPEILOUSAS,  O.  &  N.  E. 

RT.  CO.  et  al. 
(Supreme  Conrt  of  Lonislana.    March  1,  1909.) 

CouNTncs  (S  196*)— Action  to  Annxji,  Tax- 
As  EJuscrnoN  Contest— Limitations. 

A  suit  to  annul  a  tax  levied  in  favor  of  a 
railroad,  pursuant  to  an  election  held  by  the 
police  jury  for  such  purpose,  which  required 
the  court  to  inquire  into  the  election,  and  to 
ascertain  whether  or  not  the  tax  received  the 
vote  of  the  majority  of  the  qualified  voters, 
tliereby  invoiving  an  inquiry  into  the  question 
who  were  the  qualified  voters,  and  how  many 
votes  were  cast  for  the  tax,  was  a  suit  contest- 
ing an  election,  even  though  the  proclamation 
made  by  the  police  jury  of  the  result  of  the  elec- 
tion itself  showed  that  the  majority  which  the 
tax  received  was  only  of  those  voting  at  the 
election,  and  not  of  the  total  number  of  those 
quali6e<l  to  vote,  and,  not  being  brought  within 
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three  month*  aftei  the  proclamadon,  as  re- 
quired by  Acts  1892,  p.  140,  No.  106,  was 
barred. 

[E)d.  Note. — For  other  casea,  see  Goanties, 
Cent.  Dig.  {  308;    Deo.  Dig.  i  196.*] 

Appeal  from  Sixteenth  Judicial  District 
Court,  Parish  of  St  Landry ;  Edward  Taylor 
Liewla,  Jndg& 

Suit  by  Frank  Dlmmlck  and  others  against 
the  Opeiousas,  Gulf  &  Northeastern  Railway 
Company  and  others.  Judgment  for  defend- 
ants, and  plaintiffs  appeal.    Affirmed. 

Garland  &  Harry,  for  appellants.  Lewis 
&  Lewis,  for  appellee  railway  company.  Ed- 
ward Benjamin  Da  Bulssoiit  for  appellee  po- 
lice Jury. 

PROVOSTT,  J.  Under  article  270  of  the 
Constitution  the  police  Jury  of  St  Landry 
parish  held  an  election  in  the  First  ward 
of  Bald  parish,  in  which  ward  the  town  of 
Opeiousas  is  situated,  to  rote  a  tax  of  five 
mills  for  ten  years  in  favor  of  the  defend- 
ant railroad  company.  The  police  Jury 
canvassed  the  returns,  declared  the  tax  car- 
ried, made  proclamation  of  said  result  and 
levied  the  tax.  The  road  was  constructed, 
and  for  three  years  the  tax  was  paid  with- 
out demur.  Plaintiffs  allege  that  the  said 
tax  did  not  receive  the  majority  required  by 
said  article  270  of  the  Constitution,  and  that 
they  have  but  recently  made  this  discovery; 
that  there  were  in  said  ward  480  persons 
qualified  to  vote  at  said  election,  and  said 
tax  received  only  181  votes;  that  consequent- 
ly the  said  tax  has  been  levied  without  au- 
thority, and  should  be  annulled.  Plaintiffs 
do  not  explain  whether  what  they  recently 
discovered  was  that  the  vote  in  favor  of  the 
tax  had  been  less  than  a  majority  of  the 
qoallfled  voters  of  the  ward,  or  was  that  the 
majority  required  by  article  270  of  the  Con- 
stitution is  of  the  voters  in  the  ward,  and 
not  merely  of  those  voting  at  the  election. 
They  further  allege  that  the  proclamation 
made  by  the  police  Jury  of  the  returns  of 
the  election  and  the  ordinance  levying  the 
tax  show  that  the  said  tax  received  only  a 
majority  of  those  voting  at  the  election, 
not  a  majority  of  those  qualified  to  vote  at 
the  election. 

The  case  was  tried  on  exceptions  of  no 
cause  of  action,  prescription,  and  estoppel. 
The  contentions  upon  these  exceptions  are 
that  by  its  own  terms  act  No.  106,  p.  140,  of 
1892,  which  Is  the  only  law  conferring  upon 
courts  Jurisdiction  to  entertain  suits  for 
contesting  elections,  is  limited  in  applica- 
tion to  elections  held  under  article  242  of 
the  Constitution  of  1879,  and  has  no  appli- 
cation to  elections  held  under  article  270  of 
our  present  Constitution,  and  that  conse- 
quently the  court  is  without  Jurisdiction  to 
entertain  this  suit;  but  that  If  said  act 
106  of  1892  has  application,  it  limits  to  three 
months  from  the  date  of  the  proclamation 


of  the  result  of  the  dectlon  the  time  within 
which  to  contest  the  election  and  that  ttiia 
suit  was  filed  three  years  after  said  date, 
hence  entirely  too  late;  that  plaintiffs  are 
estopped,  they  having  waited  until  the  rail- 
road had  been  constructed  before  filing  their 
suit;  and,  finally,  that  the  majority  required 
by  article  270  of  the  Constitution  is  not  of 
those  qualified  to  vote  at  the  election,  bat 
only  of  those  actually  voting. 

Plaintiffs  do  not  deny  that  this  suit  baa 
been  brought  too  late,  if  it  contests  the  elec- 
tion; but  they  say  that  it  does  not  contest 
the  election,  but  merely  challenges  the  au- 
thority by  which  the  tax  has  been  levied— 
merely  asserts  that  authority  to  levy  the 
tax  can  only  be  derived  from  the  favorable 
vote  of  a  majority  of  those  qualified  to  vote 
at  the  election,  and  that  such  favorable  vote 
has  never  been  received. 

As  we  are  clear  that  tliis  suit  does  contest 
the  election,  we  deem  it  unnecessary  to  ex- 
amine the  other  questions  raised  by  drfend- 
ants.  The  functionary  vested  with  authority 
to  pronounce  upon  the  result  of  the  election 
— to  decide  whether  the  tax  carried  or  not 
— has  done  so;  and  by  this  suit  plaintlfti 
are  asking  the  court  to  review  and  reverse 
that  decision.  For  doing  so,  the  court  would 
have  to  inquire  into  the  election — would  have 
to  ascertain  whether  the  tax  did  or  not  re- 
ceive the  vote  of  a  majority  of  the  qualified 
voters  of  the  ward.  Tliis  would  involve  an 
inquiry  into  who  are  the  qualified  voten  of 
the  ward,  and  bow  many  votes  were  cast  for 
the  tax.  A  suit  involving  these  inquiries  Is 
clearly  a  suit  contesting  an  election. 

The  learned  counsel  of  plaintiff  liken  this 
case  to  that  of  Esteves  v.  Board  of  Commis- 
sioners, 121  l4i.  991,  46  South.  992,  where  a 
suit  to  annul  a  tax,  on  the  ground  that  the 
election  at  which  it  had  been  voted  was 
void,  was  entertained  after  the  three  months 
fixed  by  said  act  106  of  1882.  But  in  that 
case  the  election  had  been  held  under  the 
auspices  of  a  body  unauthorized  to  hold  It; 
and,  as  a  consequence,  the  8ltuatl(Hi  was 
that  no  election  had  been  held — precisely  as 
if  the  sheriff,  or  the  pariah  priest  or  some 
local  Imnk,  had  undertaken  to  hold  an  Sec- 
tion. There  was  nothing  more  than  tbe 
empty  form  of  an  election — a  mere  shnn- 
lacrum.  The  tax  was  not  based  on  an  ele^ 
tion,  because  no  election  had  been  held.  Dif- 
ferently from  this,  there  was  an  election 
held  in  the  instant  case;  and  the  contention 
is,  not  that  no  election  was  held,  or  that 
the  authority  which  held  it  and  found  and 
proclaimed  the  result  did  not  have  authori- 
ty to  do  so,  but  that  a  sufficient  number  of 
votes  was  not  cast  In  favor  of  the  tax,  and 
that  for  that  reason  the  result  as  found  and 
proclaimed  was  not  the  true  result. 

If,  as  i)lalutiffs  allege,  the  proclamation  It- 
self made  by  the  police  Jury  of  the  result  of 
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tbe  election  will  show  that  the  majority 
which  said  tax  received  was  only  of  those 
voting  at  the  election,  and  not  of  the  total 
number  of  those  qualified  to  vote  at  the  elec- 
tion, this  would  not  change  the  case.  The 
Bult  would  still  involve  tbe  Issue  whether  a 
majority  of  those  qualified  to  vote  had  or 
had  not  voted  for  the  tax,  and  would  still  be 
the  contest  of  an  election  on  the  ground  of 
the  insufficiency  of  the  number  of  votes  cast 
Judgment  affirmed. 


(123  La.  127) 


No.  17,250. 


THOMPSON  V.  SOUTHERN  SAWMILL  CO., 

Limited. 
(Supreme  Court  of  Louisiana.    March  1,  1909.) 

FBAUDTrLENT     CONVEYAKCTS     ({    27*)— TBANS- 
FEBS  AS  SECUBITY— PiaWOBATIVK   CONTBACT. 

In  the  absence  of  fraud  in  fact  or  in  law, 
a  pignorative  contract  in  tbe  form  of  a  sale 
made  in  the  usual  course  of  business  to  secure 
advances,  and  perfected  by  a  delivery  of  the 
property,  will  be  recognized  and  enforced  as  a 
pledge  against  the  creditors  of  the  owner,  and 
against  a  receiver  appointed  to  administer  his 
insolvent  estate. 

[Ed.  Note. — For  other  cases,  see  Fraudulent 
Conveyancea,  Cent.  Dig.  {  66;  Dec  Dig.  |  27.*] 

(Syllabus  by  the  (3ourt.) 

Appeal  from  Twenty-Third  Judicial  Dis- 
trict Court,  Parish  of  St  Mary;  Albert 
Campbell  Allen,  Judge. 

Action  by  Albert  H.  Thompson  against 
the  Southern  Sawmill  Company,  Limited. 
Judgment  for  defendant,  and  plaintUI  ai>- 
peals.    Affirmed. 

Charles  Francis  Borah,  for  appellant 
Foster,  Milling  &  Oodchaux  and  Scarborough 
*  Carver,  for  appellee. 

LAND,  J.  Plaintiff,  as  receiver  of  the 
Berwick  Shipyard  &  Manufacturing  Com- 
pany (hereinafter  styled  the  "Shipyard  Com- 
pany"), instituted  this  snlt  against  the 
Southern  Sawmill  Company,  Limited  (here- 
inafter styled  the  "Sawmill  CJompany"),  to 
restrain  the  defendant  from  shipping  or  re- 
moving certain  lumber  from  the  premises  of 
the  shipyard  company,  and  to  have  the  same 
adjudged  to  be  the  property  of  said  compa- 
ny free  from  any  claim  of  ownership  or 
privilege  on  the  part  of  the  defendant,  and 
also  to  compel  the  defendant  to  account  for 
all  lumber  shipped  and  removed  by  It  since 
tbe  appointment  of  the  receiver,  and  to  re- 
cover the  value  of  the  same. 

The  defendant  answered  that  It  held  pos- 
session of  said  lumber  by  virtue  of  certain 
contracts  made  with  the  shipyard  company, 
under  which  it  had  the  legal  right  to  dis- 
pose of  said  lumber,  as  owner  or  as  pledgee, 
to  secure  the  payment  of  large  sums  of 
money  paid  and  advanced  nnder  said  con- 
tracts to  the  shipyard  company.  ' 


There  was  Judgment  for  the  defendant, 
and  the  plaintiff  has  appealed. 

In  the  year  1906  the  Berwick  Shipyard  & 
Manufacturing  Company  established  a  large 
sawmill  and  manufacturing  plant  at  Berwick, 
La.  In  December,  1006,  the  president  of  tbe 
company  went  to  New  Orleans,  and  in  that 
month  entered  into  two  several  contracts 
with  the  Southern  Sawmill  Company  for  the 
sale  or  disposition  of  the  entire  output  of 
the  mill  not  needed  in  the  manufacturing 
and  ship  repairing  branch  of  the  business. 

The  first  contract,  of  date  December  10, 
1906,  was  an  agreement  on  the  part  of  the 
shipyard  company  to  sell  tbe  by-products  of 
its  mill,  in  ash  and  cypress  lumber  below 
the  grades  of  shop,  and  cypress  shingles  and 
laths,  through  the  sawmill  company  on  the 
following  basis: 

"Said  Southern  Sawmill  Company,  Ltd.,  is  to 
procure  orders  for  the  lumber  &c.  herein  refer- 
red to,  at  the  beet  possible  market  prices  and 
when  said  prices  are  acceptable  to  said  Ber- 
wick Shipyard  and  Manufacturing  Company, 
Ltd.,  to  consummate  the  sales  and  in  considera- 
tion of  which  said  Southern  Sawmill  CJom- 
pany, Ltd.,  is  to  be  allowed  a  commission  of 
10  per  cent,  net  amount  of  invoice  after  de- 
ducting freight;  said  Berwick  Shipyard  &  Mfg. 
Co.  shall  also  have  the  right  to  sell  said  prod- 
uct but  in  which  case  said  Southern  Sawmill 
Co.,  Ltd.,  shall  receive  tbe  said  10  per  cent 
commission. 

"All  sales  made  by  either  party  are  to  be  in 
voiced  through  Southern  Sawmill  Co.,  Ltd., 
who  shall  be  responsible  and  settle  direct  with 
Berwick  Shipyard  &  Mfg.  Co.,  Ltd.,  for  each 
shipment  provided  however  that  neither  party 
to  that  agreement  shall  be  privileged  to  sell 
to  any  firm,  corporation  or  individual,  who 
is  ^  not  a  mutually  satisfactory  financial  risk. 

"In  consideration  of  the  above  agreement 
said  Southern  Sawmill  Co.,  Ltd.,  binds  and  ob- 
ligates itself  to  advance  to  said  Berwick  Ship- 
yard &  Mfg.  Co.,  Ltd.,  75  per  cent  of  the  net  f. 
o.  b.  mill  value  of  the  products  herein  referred 
to,  at  the  end  of  each  30  day  period,  said  ad- 
vance to  be  made  in  the  following  manner,  to 
wit: 

"Said  Berwick  Shipyard  &  Mfg.  Co.,  Ltd., 
to  make  out  a  bill  of  sale  in  the  form  hereto 
annexed  and  attached  to  same  b  ninety  day 
sight  draft  on  said  Southern  Saw  Mill  Com- 
pany, Ltd.,  drawn  on  them  at  their  domicile, 
together  with  insurance  policy  for  at  least  W 
per  cent  of  the  net  f.  o.  b.  mill  value  of  the 
product  or  products  drawn  for. 

"Should  said  product  or  products  not  be  ship- 
ped pnor  to  the  maturity  of  said  note  or  ac- 
ceptance, then  it  is  mutually  agreed  by  and 
between  the  parties  hereto  that  said  note  or  ac- 
ceptance may  be  renewed  for  an  additional  six- 
ty^ days,  at  the  option  of  the  buyer. 

"Final  and  full  settlement  covering  each  sale 
and  shipment  made  shall  be  made  by  the  South- 
em  Sawmill  Co..  Ltd.,  on  each  and  every  car 
as  shipped  or  delivered.  This  contract  to  re- 
main in  force  for  a  period  of  twelve  months, 
from  date.  - 

On  December  21,  1906,  an  absolute  bill  of 
sale  was  executed  by  the  shipyard  company 
in  favor  of  the  sawmill  company  for  243,- 
058  feet  of  lumber,  delivered  to  Homer 
Pickett,  custodian  acting  for  the  latter  com- 
pany, on  its  leased  land,  for  and  in  consid- 
eration of  $2,400  in  hand  paid. 
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Similar  bins  were  executed  from  time  to 
time  (or  other  lumber  delivered  to  tbe  same 
custodian. 

On  December  81,  1906,  another  contract 
was  executed  between  tbe  same  parties,  by 
which  the  shipyard  company,  called  the  "sel- 
ler," agreed  to  saw  and  manufacture  for  the 
sawmill  company,  called  the  "buyer,"  5,- 
000,000  feet  of  cypress  lumber  in  tbe  grades 
of  first  and  second  clear,  called  "select"  and 
"shop"  grades.  It  was  stipulated  that  the 
lumber  should  be  of  certain  dimensions,  and 
as  manufactured  should  be  properly  piled 
and  cross-stlcked  on  or  before  the  last  day 
of  each  month,  and  that  the  buyer  should 
pay  certain  prices  for  the  different  grades, 
76  per  cent  on  the  delivery  of  the  lumber 
from  month  to  month  on  the  mlllyards,  and 
the  balance  on  shipment  This  contract 
gave  the  "bnyer"  the  right  to  keep  tbe  lum- 
ber on  the  yard  for  six  months  after  deliv- 
ery, and  the  necessary  ground  for  such  pur- 
pose was  leased  to  the  "buyer."  The  con- 
tract provided  for  the  branding  of  the  piles 
of  lumber  and  the  delivery  of  the  same  to 
the  "buyer's"  representative  or  agent 

Homer  Pickett  was  selected  as  custodian 
to  represent  the  sawmill  company  in  receiv- 
ing, grading,  stacking,  and  marking  the  lum- 
ber. Ee  also,  from  time  to  time,  took  bills 
of  sale  for  the  lumber  as  it  was  delivered. 

Operations  under  these  contracts  continu- 
ed without  interruption  or  friction  until  No- 
vember, 1907,  when  Albert  H.  Thompson 
was  appointed  receiver  of  the  shipyard 
company.  At  tbe  time  of  his  appointment 
there  was  on  hand  a  large  amount  of  lum- 
ber on  the  yards.  This  lumber  had  been  de- 
livered to  Homer  Pickett  from  the  mill,  and 
had  been  stacked  under  his  directions. 
Practically  all  of  this  lumber  had  been  in- 
cluded in  bills  of  sale  Issued  prior  to  the 
appointment  of  tbe  receiver.  Pickett  testi- 
fied that  when  the  receiver  was  appointed 
there  was  possibly  two  or  three  thousand 
feet  of  lumber  on  tbe  yard  which  had  not 
been  stacked  according  to  the  contract 

During  the  year  the  sawmill  company 
made  advances  to  the  shipyard  company 
from  time  to  time  in  anticipation  of  the 
money  coming  to  the  latter  company  under 
the  contracts.  These  advances  were  secured 
by  indorsed  notes,  received  and  retained 
as  collateral.  The  advances  thus  made  were 
treated  as  payments  on  account  of  all 
amounts  to  become  due  from  month  to 
month  under  the  contract  The  testimony 
of  defendant's  witnesses  that  notes  were 
held  merely  as  collateral  is  confirmed  by 
letter  from  the  president  of  the  shipyard 
company  of  date  August  31,  1907,  in  which 
he  refers  to  the  notes  then  outstanding  as 
"collateral  over  and  above  the  security  of 
the  lumber."  Plaintiff's  witness  Brown, 
former  secretary  and  treasurer  of  the  ship- 
yard company,  testified  that  the  notes  were 
to  b«  returned  as  the  lumber  was  sawed  and 


bill  of  sale  issued.  All  of  these  notes  were 
produced  by  the  defendant  company  on  the 
trial  below  and  filed  in  evidence. 

After  the  appointment  of  the  receiver,  the 
sawmill  company  through  Homer  Pickett 
shipped  and  sold  lumber  to  the  amount  of 
$13,860.91.  The  receiver  gave  tbe  sawmill 
company  credit  for  freight  commissions, 
discounts,  and  labor  pursuant  to  the  con- 
tracts. Later,  the  receiver  claimed  all  tbe 
lumber  on  the  yards  as  the  property  of  tbe 
shipyard  company.  It  is  admitted  that  a 
large  amount  is  still  due  to  the  defendant 
company,  but  the  receiver  contends  that  the 
sawmill  company  had  no  rights  of  owner- 
ship, pledge,  or  privilege  on  tbe  lumber  on 
the  yards  when  the  receiver  was  appointed. 

The  contract  of  December  81,  1906,  la 
clearly  a  sale  or  agreement  to  sell  lumber  of 
certain  grades  to  the  amount  of  6,000,000 
feet 

The  agreement  of  December  10,  1906,  with 
the  bill  of  sale  attached,  is  a  pignorative 
contract  to  secure  commissions  and  advan- 
ces. By  this  agreement  the  sawmill  com- 
pany was  entitled  to  receive  all  the  lumber 
below  a  certain  grade,  all  the  shingles  and 
laths  manufactured  by  the  shipyard  com- 
pany during  the  ensuing  12  months,  and 
was  obligated  to  make  advances  on  the  same 
at  the  end  of  each  month.  By  a  supplemen- 
tal agreement,  advances  were  made  prior  to 
the  end  of  tbe  month,  with  the  understand- 
ing that  they  were  to  be  reimbursed  in  the 
same  manner  as  the  advances  specified  In 
tbe  original  contracts.  The  contention  of 
plaintiff's  counsel  that  these  advances  were 
independent  loans  represented  by  the  notes 
given  from  time  is  not  supported  by  the  evi- 
dence. 

When  tbe  receiver  was  appointed,  all  the 
lumber  then  on  the  yards  was  in  possession 
of  the  custodian  agreed  upon  by  the  partiea, 
and  by  him  held  as  the  representative  of 
the  defendant  company.  In  Prude  v.  Mor- 
ris, 38  La.  Ann.  767,  the  cpurt  said: 

"The  contract  may  not,  in  truth,  have  beem 
a  sale  because  the  price  was  not  fixed  and  cer- 
tain; but  there  is  a  reality  about  it.  The  ef- 
fect of  it  was  to  place  Lucius  in  possession  and 
coutrol  of  the  property  under  an  appareat  title, 
in  consideratioD  of  Lucius  settling  for  Morris 
a  certain  debt. 

"It  was  one  of  those  innominate  contracts 
closely  resembling  a  pledge.  After  Lncius  set- 
tled this  debt  by  paymg  Johnson  $1,125.  Mor- 
ris certainly  could  not  have  demanded  the  re- 
turn of  the  property  without  reimbursing  Lu- 
cius this  sum,  and  tbe  plaintiff,  as  a  creditor 
of  Morris,  stands  in  no  more  favorable  position. 
Lucius  is  entitled  to  reimbursement  for  tli* 
amount  he  has  paid." 

In  Wang  and  Cottam  v.  Pinnerty,  32  La. 
Ann.  94,'  a  sale  made  to  secure  a  debt  and 
future  loans  was. held,  as  against  judgment 
creditors  of  the  vendor,  to  be  "an  actual  and 
valid  agreement,  which,  although  Innomi- 
nate, It  would  be  against  good  conscience 
to  disregard." 

We  consider  tbe  contracts  and  bill  of  sales 
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in  this  case  as  Innominate  contracts  to  se- 
cure advances  of  money  to  enable  the  ship- 
yard company  to  carry  on  Its  business,  and 
that,  as  advances  to  a  large  amount  have 
already  been  made  on  the  lumber  in  ques- 
tion, it  would  be  against  good  conscience  to 
permit  the  receiver  to  retake  the  property 
without  reimbursing  the  money  paid  out  on 
the  faith  of  the  contracts. 

The  argument  that  the  receiver  occupies  a 
dUTerent  position  from  that  of  the  shipyard 
is  without  merit  The  decisions  cited  supra 
show  that  creditors  cannot  disregard  such 
contracts,  and  the  receiver  as  their  repre- 
sentative can  have  no  greater  rights. 

These  contracts  were  entered  into  in  good 
faith  nearly  a  year  before  the  appointment 
of  the  receiver,  and  soon  after  the  shipyard 
company  commenced  business.  Under  such 
a  state  of  facts  the  receiver  took  the  proi>- 
erty  subject  to  existing  equities,  liens,  and 
incumbrances. 

It  Is  therefore  ordered  that  the  Judgment 
appealed  from  be  affirmed,  and  that  the 
plaintiff  and  appellant  pay  the  costs  of  ap- 
peaL 

PROVOSTY,  X.  takes  no  part,  not  having 
heard  the  argument. 


(123  La.  138) 


No.  17,410. 


STATE  V.  DAVIS. 

(Supreme  Court  of  lioalsiana.     Feb.  1,  1909. 
Rehearing  Denied  March  16,  1909.) 

1.  GBnnNAL  Law  (J  736*)  —  Tbial  —  Recep- 
TioK  OF  Evidence— Pbeldunabt  Pboob^ 
Questions  fob  Coubt. 

It  is  for  the  trial  judge,  and  not  the  Jury, 
to  determine,  on  a  murder  trial,  whether  an 
overt  act  of  hostility  has  been  safficiently  prov- 
ed to  oi>en  the  door  for  evidence  of  prior  diffi- 
culties, previous  threats,  and  dangerous  char- 
acter. 

[Ed.    Note. — For   other    cases,    see    Criminal 
Law,  Cent.  Dig.  S  1219;   Dec.  Dig.  {  736.*] 

2.  HouiciDE  (8  331*)— Appeai,— Review— Dis- 

CBETION    OF    OOUBT  —    EXCLUSION    OF    Evl- 
DBNCB. 

In  determining  this  question,  the  Judge, 
may  consider  the  evidence  pro  and  con,  and  his 
ruling  will  cot  be  disturbed  except  where  the 
evidence  to  the  contrary  is  clear  and  convincing. 
This  is  the  settled  jurisprudence  of  this  court 

[Ed.   Note.— For  other  cases,  see   Homicide, 
Cent  Dig.  (  698;  Dec  Dig.  {  331.*] 

3.  CsrsnNAL  Law  (J  670*2— Reception  *"  ^^* 

IDENCE— PBELIMINABT  PBOOF. 

While  evidence  of  prior  threats  is  admis- 
sible, in  a  proper  ease,  for  the  restricted  purpose 
of  showing  that'  the  deceased  probably  brought 
on  the  difficulty,  such  evidence  is  not  admis- 
sible under  a  geneml  offer  to  prove  cominnni- 
cated  threats  and  dangerous  character,  based 
on  the  theory  that  an  overt  act  has  already  been 
proven. 

[Eld.    Note.— For   other    cases,    see    Criminal 
Law,  Dec.  Dig.  |  670.*] 

(Syllabus  by  the  Court.) 


Appeal  from  Second  Judicial  District 
Court,  Parish  of  Webster ;  Richard  Cleveland 
Drew,  Judge. 

Charley  Davte  was  convicted  of  manslaugh- 
ter, and  he  appeals.    Affirmed. 

Thomas  Washington  Robertson  (William 
Richards  Percy,  of  counsel),  for  appellant 
Walter  Gulon,  Atty.  Oen.,  and  John  NlchoUs 
Sandlin,  Dist  Atty.  (Roberts  A  Roberts  and 
Ruffln  Oolson  Pleasant,  of  counsel),  for  the 
State. 

LAND,  J.  The  defendant.  Indicted  for 
murder  and  found  guilty  of  manslaughter, 
has  appealed  from  the  sentence  of  the  court 

On  the  trial  of  the  case,  after  Introducing 
evidence  tending  to  prove  that  the  homicide 
was  committed  In  self-defense,  and  that  the 
deceased  on  the  night  before  had  chased  the 
defendant  with  an  open  knife,  and  after  a 
deputy  sheriff,  a  witness  for  the  state,  had 
testified  that  he  foimd  a  large  knife  open  uk. 
der  the  body  of  the  deceased,  the  defendant 
offered  to  prove  by  several  witnesses  that  the 
deceased  had  made  threats  against  the  life 
of  the  defendant  which  had  been  communi- 
cated to  him,  and  also  that  the  deceased  was 
a  man  of  a  dangerous  and  turbulent  char- 
acter. This  testimony  was  objected  to  by  the 
district  attorney  on  the  ground  that  no  overt 
act  had  been  proven,  and  the  objection  was 
sustained  by  the  court  and  the  evidence  ex- 
cluded. Defendant's  counsel  excepted  to  the 
ruling,  and  reserved  the  bill  of  exception 
which  Is  now  before  us.  The  recitals  of 
this  bill  show  that,  prior  to  the  offering  of 
evidence  to  show  communicated  threats  and 
dangerous  character,  four  witnesses  for  the 
defendant  had  testified  before  the  jury  that 
"deceased  was  striking  at  defendant  with  an 
open  knife  when  the  fatal  shot  was  fired"; 
that  two  of  these  witnesses  were  the  only 
ones  who  testified  to  having  seen  the  l>egln- 
ning  of  the  difficulty;  that  another  witness 
had  testified  that  the  deceased  had  chased  the 
defendant  with  an  open  knife  the  night  be- 
fore; that  a  deputy  sheriff,  a  state  witness,  had 
testified  that  he  found  a  large  luiife  open  un- 
der the  body  of  the  deceased,  and  in  or  near 
his  hand ;  that  all  the  witnesses  for  the  state 
testified  that  the  defendant  a  railroad  em- 
ploy6,  was  at  his  post  of  duty,  and  that  the 
deceased  bad  no  business  there;  and  that 
one  witness,  called  by  the  state,  testified  that 
he  heard  one  of  the  combatants  call  out  four 
times,  "Go  away  and  let  me  alone,"  and  that 
a  witness  for  the  defense  testified  that  he 
had  heard  the  same  exclamation  and  that 
the  words  were  used  by  the  defendant 

The  reasons  assigned  by  the  trial  Judge  are 
as  follows: 

"That  while  some  testimony  had  been  in- 
troduced by  the  defense  to  show  an  overt  act, 
this  testimony  had  been  clearly  shown  to  the 
satisfaction  of  the  court  as  not  being  true. 
This  conclusion  was  arrived  at  by  taking  into 
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considerntlon  the  testimony  of  seyen  disinter- 
ested witnesses  for  the  state,  who  swore  that 
three  shots  were  fired  by  the  accused  at  the 
deceased,  who  was  ranning  away  trom  the  ac- 
cused, and  also  the  physical  fact  shows  that 
the  deceased  was  bit  with  only  one  shot,  and 
that  one  caused  his  death,  and  struck  deceased 
in  the  center  of  the  back  of  the  head. 

"Among  seven  witnesses  above  mentioned, 
two  were  disinterested  white  boys,  of  good 
families  and  worthy  of  belief,  and  the  witness 
II.  E.  McDow,  for  the  defense,  swore  that  when 
be  noticed  the  deceased  he  was  standing  talk- 
ing with  the  accused,  and  had  his  hand  folded 
in  front  of  him  and  kept  them  in  that  position, 
and  if  the  deceased  had  a  knife  he  never  saw 
it.  He  did  not  testify  as  stated  in  defendant's 
bill  of  exceptions,  and  this  witness,  McDow, 
was  the  only  white  witness  for  the  defense  on 
this  point. 

"The  seven  witnesses  above  mentioned  swore 
that  when  the  deceased  received  tlie  fatal  shot 
he  was  running  from  the  accused,  who  was 
pursuing  him  at  a  distance  of  from  15  to  20 
feet  behind  deceased. 

"The  testimony  of  A.  H.  Phillips  showed  that 
it  was  some  30  minutes  after  the  shooting  that 
he  saw  deceased,  and  he  didn't  know  who  had 
been  to  the  body  before  he  got  there;  and  it 
was  shown  that  after  accused  had  shot  deceas- 
ed down  he  drew  his  pistol  and  drove  parties 
away  from  the  body,  and  the  evidence  showed 
that  near  the  scene  of  the  killing,  and  before 
Mr.  Phillips  got  there,  friends  of  Davis,  and 
witnesses  for  the  defense  and  colaborers  of  his, 
were  at  or  near  the  body. 

"Taking  into  consideration  the  character  of 
the  witnesses,  their  interest  in  the  case,  and 
the  physical  fact,  the  court  was  firmly  con- 
vinced that  no  overt  act  on  the  part  of  the  de- 
ceased was  shown,  and  for  that  reason  exclud- 
ed any  evidence  of  threats  and  of  dangerous 
character.  There  was  no  evidence  shown  that 
deceased  owned  the  knife  found  by  Phillips,  or 
in  any  way  to  connect  deceased  with  the  knife." 

It  is  to  be  noted  that  the  evidence  was  not 
ofifered  for  the  purpose  of  proving  who  was 
the  aggressor  in  the  difficulty,  but  to  show 
that  the  defendant  had  good  reasons  to  be- 
lieve that  the  alleged  hostile  demoDstratlon 
was  mnde  by  the  deceased  with  the  Intent 
to  take  life  or  to  do  great  bodily  barm. 

In  State  t.  Golden,  113  La.  801,  37  South. 
761,  this  court  said: 

"It  is  for  the  trial  judge,  and  not  the  Jury, 
to  determine  whether  an  overt  act  by  the  de- 
ceased immediately  preceding  the  killing  has 
been  sufficiently  proved  on  the  trial  of  the 
person  accused  of  the  homicide  to  open  the 
door  to  evidence  of  prior  difficulties  between 
such  accused  and  the  deceased,  and  of  prior 
threats,  and  of  the  dangerous  character  of  de- 
ceased." 

In  that  case,  the  undisputed  evidence  show- 
ed the  commlBSion  of  an  overt  act,  and  the 
verdict  and  sentence  were  set  aside  and  the 
case  remanded.  In  the  case  at  bar  the  evi- 
dence was  conflicting,  and  the  judge,  after 
considering  the  same,  arrived  at  the  conclu- 
sion that  the  overt  act  had  not  been  suflS- 
clently  proven  to  admit  evidence  of  prior 
communicated  threats  and  dangerous  char- 
acter. From  the  Judge's  point  of  view  the 
defendant  shot  the  deceased  while  he  was 
retreating,  and  after  he  had  abandoned  any 
purpose,  which  be  may  have  had,  of  assault- 


ing the  accused.  From  the  Tcrdlct  of  man- 
slaughter, it  may  be  Inferred  that  the  Jury 
found  that  there  was  no  overt  act  of  hostil- 
ity as  testified  by  the  witnesses  for  the  de- 
fense. 

In  State  ▼.  Perlonx,  107  La.  d06,  31  South. 
1018,  this  court  said : 

"There  being  a  wide  difference  between  evi- 
dence of  an  overt  act  and  proof  of  the  same, 
it  was  for  the  judge  to  decide,  from  the  evi- 
dence offered  in  support  of  the  overt  act,  wheth- 
er a  sullicient  foundation  had  been  laid  for  the 
admission  of  the  testimony  offered  to  prove 
previous  threats." 

In  that  case  the  evidence  was  conflicting, 
and  this  court  refused  to  Interfere.  In  State 
v.  Feazell,  IIG  La.  264,  40  South.  698,  there 
was  the  evidence  of  one  witness  tending  to 
prove  an  overt  act,  but  the  Judge  did  not  be- 
lieve the  witness,  and  held  that  the  alleged 
hostile  demonstration  had  not  been  proven. 
This  court  refused  to  reverse  the  ruling  of 
the  trial  Judge,  saying  that  In  such  a  case 
"the  evidence  must  be  clear  and  convincing 
to  authorize  our  Interference." 

In  the  case  at  bar  we  are  not  prepared  to 
hold  that  the  trial  Judge  has  abased  the  dis- 
cretion vested  In  blm.  As  was  said  In  State 
V.  Golden,  113  La.  791,  37  South.  757,  the  Ju- 
risprudence of  this  state  on  this  subject  is 
too  firmly  established  to  be  open  for  further 
controversy  In  the  courts,  and  that  if  a  reme- 
dy Is  required  It  should  be  sought  in  the  leg- 
islative department  Of  course,  the  discre- 
tion vested  In  trial  Judges  to  rale  out  evi- 
dence of  prior  dlflJculties,  previous  threats, 
and  of  dangerous  character  should  be  exer- 
cised with  great  caution,  and  the  benefit  of 
the  doubt  should  be  given  to  the  accused. 
The  safe  proctlce  is  to  admit  such  evidence 
in  doubtful  cases,  and  leave  questions  of 
credibility  to  the  Jury. 

As  already  stated,  the  recitals  of  the  bill 
do  not  bring  this  case  within  the  exception 
that  prior  threats  may  be  proven  for  the 
restricted  purpose  of  showing  who  was  the 
aggressor  In  the  difficulty. 

Judgment  affirmed. 


(U3  La.  118) 

No.  17330. 

BfBT  et  al.  v.  McLAIN  et  al. 

(Supreme  Court  of  Louisiana.     Feb.  I,  190O. 

Rehearing  Denied  March  16,  1909.) 

1.  GUABDIAN  AND  WaBD  (§  143*)— ACCOUHT- 
INO  BT  GUABDIAN— EXCLl^SIVENESS  Ot  REM- 
»DT.  ... 

Property  belonging  to  ■  minor  and  existing 
in  kind  at  his  majority,  found  id  the  possession 
of  a  third  person,  can  be  recovered  by  biffl, 
with  fruits  and  revenues,  in  a  direct  action 
against  the  person  in  possession.  Neither  hf 
nor  the  tutor  can  limit  the  remedy  of  the  minor 
to  an  action  inside  of  the  tutorship  for  tbe 
value  of  the  property. 

[  Ed.  Note.— For  other  cases,  see  Guardian  and 
Ward,  Cent.  Dig.  if  476,  488:  Dec.  Oi;-  < 
143.»] 
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2.  GuiBDiAW  AND  Ward  (8  12*)— Undkbtdtob 

—Agent   of  Totob— LiABrLiiT. 

The  court  cannot  recognize  the  existence 
o(  a  coDTentiOLal  agency  between  «  tutor  and 
an  undertutor.  A  tutor  cannot  appoint  the 
nndertutor  to  act  as  his  agent  in  the  matter  of 
the  tutorship,  nor  can  the  undertutor  accept 
inch  a  mandate  from  the  tutor.  It  is  the  duty 
of  the  undertutor  to  guard  the  interests  of  the 
minor  and  to  call  the  tutor  to  account,  and  be 
should  not  place  himself  in  a  position  which 
leaves  no  one  to  perform  that  duty  but  necessi- 
tates, on  the  contrary,  that  the  tutor  should 
call  on  him  to  account.  If  he  undertakes  to 
administer  the  affairs  of  a  succession  under  a 
power  of  attorney  from  the  tutor,  he  will,  as 
between  himself  and  the  minor,  be  held  to  the 
obligations  of  a  "negotiorum  gestor,"  and  to  a 
direct  liability  to  the  minor.  The  mere  form  in 
which  this  liability  is  enforced  is  not  sacra- 
mental.  That  form  is  more  in  the  interest  of 
the  plaintiff  than  of  the  defendant.  The  de- 
fendant is  as  free  to  set  up  bis  defenses  and  to 
advance  his  claim  in  a  direct  action  as  in  "an 
action  to  account." 

[Ed.  Note.— For  other  cases,  see  Guardian  and 
Ward,  Dec.  Dig.  {  12.»] 

(Syllabus  by  the  Court.) 

Appeal  from  Sixth  Judicial  District  Court, 
Parisb  of  Ooacblta;  James  Pemberton  Mad- 
ison, Judge. 

Action  by  Stella  Crosley  Eby  and  ber  hus- 
band against  L.  D.  McLain  and  Kate  L. 
Crosley,  Individually  and  as  natural  tutrix. 
Judgment  for  defendants,  and  plaintiffs  ap- 
peal.   Reversed  and  remanded. 

Andrew  Aug^istus  Gunby,  for  appellants. 
Hudson,  Potts  &  Bernstein,   for  appellees. 

Statement  of  the  Case. 

NICHOLLS,  J.  Plaintiff  alleged  that  C. 
C.  Crosley  died  In  the  parisb  of  Ouachita, 
on  the  22d  of  September,  1888,  leaving  a 
widow,  Mrs.  Kate  Crosley,  and  two  minor 
children.  Issue  of  the  marriage  with  the  de- 
ceased, Stella  Crosley  (petitioner)  and  Mar- 
tha Clayton  Crosley.  On  January  10,  1889, 
Mrs.  Kate  Crosley  was  appointed  and  con- 
firmed natural  tutrix  of  her  children.  On 
the  2Gth  of  January,  1889,  an  inventory  of 
C.  C.  Crosley's  succession  was  filed  in  the 
clerk's  office,  amounting  to  $20,946,  a  certi- 
fied copy  of  which  was  recorded  In  the  mort- 
gage book.  All  of  the  property  In  the  In- 
ventory was  the  separate  property  of  C.  C. 
Crosley,  having  been  Inherited  by  him  from 
his  father,  J.  P.  Crosley,  but  a  large  amount 
of  property  belonging  to  C.  C.  Crosley  and 
the  minor  heirs  was  not  placed  on  the  In- 
ventory. On  February  23,  1889,  Mrs.  Kate 
Crosley  qualified  as  natural  tutrix,  and  L.  D. 
McLain  was  appointed  and  qualified  as  un- 
dertutor. That,  Immediately  after  qualify- 
ing aa  tutrix,  Mrs.  Crosley  removed  to  the 
state  of  Mississippi,  where  she  resided  per- 
manently for  many  years.  That  on  the  11th 
of  June,  1889,  the  tutrix  executed  a  compre- 
hensive power  of  attorney  In  favor  of  L.  D. 
McLain,  whereby  she  empowered  him  to  act 
aa  tutor  in  her  place  and  stead,  and  to  ad- 


minister the  estate  of  said  Crosley  minors 
as  fully  as  tf  she  herself  were  present 
That  said  McLain  proceeded  to  act  In  said 
capacity  as  the  substitute  of  said  tutrix,  al- 
though be  was  still  undertutor  and  person- 
ally Interested  In  many  sales  and  other 
transactions  be  made  as  tutor.  He  took 
charge  of  the  valuable  plantation  belonging 
to  petitioner  and  her  sister,  known  as  "Cot- 
tonport  Plantation,"  which  surrounds  the 
town  of  East  Monroe  and  Is  very  valuable 
for  farming  purposes,  and  he  has  had  exclu- 
sive control  and  possession  of  said  planta- 
tion up  to  the  present  time,  without  any  or- 
der of  court  or  public  lease.  He  conducted 
and  operated  said  farm  In  bis  own  name, 
and  shipped  all  the  cotton  and  other  prod- 
ucts In  his  own  name  for  all  these  years. 
That  on  said  plantation  at  the  death  of  C. 

C.  Crosley  were  16  head  of  good  mules  and 
horses,  95  head  of'' sheep,  wagons,  farming 
utensils,  com,  cotton,  seed,  and  a  large 
quantity  of  other  personal  property,  which 
said  L.  D.  McLain  used  In  his  farming  oper- 
ations or  otherwise  disposed  of  In  bis  ca- 
pacity as  substituted  tutor,  and  he  is  liable 
for  the  value  of  said  personal  property,  to 
wit,  the  sum  of  $3,000,  one-half  of  which 
belongs  to  petitioner,  together  with  5  per 
cent  per  annum  Interest  thereon  from  date 
of  said  power  of  attorney  June  11,  1889. 
Avers  that  Mrs.  Crosley  never  acted  as  tu- 
trix, and  never  received  any  of  said  per- 
sonal property,  nor  any  of  the  crops  raised 
on  said  plantation,  nor  any  of  the  rents  due 
for  the  lease  and  operation  of  the  same; 
and  that  said  L.  D.  McLain,  Individually 
and  as  agent  and  actLag  tutor  of  said  minors 
and  as  undertutor,  Is  personally  bound  for 
the  value  of  the  rents  of  said  plantation  and 
all  the  proceeds  of  real  and  personal  prop- 
erty received  by  him.    That  neither  said  L 

D.  McLain,  agent,  nor  Mrs.  Kate  L.  Crosley, 
tutrix,  has  filed  any  annual  account,  nor  did 
said  undertutor  call  on  the  Judge  to  order 
said  account;  In  fact,  the  tutrix  could  not 
file  an  account  nor  statement  of  the  affairs 
and  estate  of  said  minors,  because  she  had 
nothing  to  do  with  said  estate  nor  received 
any  of  Its  funds  or  property,  but  Intrusted 
the  entire  administration  to  her  agent  L.  D. 
McLain,  who  has  not  only  failed  but  refus- 
ed to  render  any  statement  of  the  account 
of  the  tutorship  of  the  said  minors  and  his 
administration  thereof.  That  he  has  receiv- 
ed and  holds  all  their  property  and  funds, 
and  owes  for  same. 

PetitIon«r  represents  that  she  married  E. 
S.  Eby  on  the  18th  of  December,  1906,  and 
was  emancipated  by  marriage.  That  not- 
withstanding this  fact  and  the  termination 
of  the  tutorship,  L.  D.  McLain  continues  to 
bold  ber  property  and  funds  to  the  present 
time,  and  refuses  to  deliver  same  to  her. 
That  she  owns  In  ber  own  right  as  one  of 
the  heirs  of  C.  G.  Crosley  an  undivided  half 


•For  otJi«r  caaea  sec  same  topic  end  section  NUMBER  In  Dec  *  Am.  Digs.  1907  to  data,  A  Reporter  Indexes 
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Interest  In  the  Cottonport  plantation,  lying 
on  the  Ouachita  fiver,  opposite  the  city  of 
Monroe,  and  surrounding  the  town  of  West 
Monroe,  containing  7S4  acres  of  land,  more 
or  less  (aa  shown  on  the  inventory  as  fol- 
lows): 

32.97  acres  In  section  47. 

185.66  acres  in  section  51. 

182.09  acres  In  section  52. 

32.25  acres  In  section  53. 

17.74  acres  In  section  45. 

31.45  acres  In  section  44. 

165.37  acres  in  section  43. 

784.49  acres  In  lot  one  (1). 

All  In  township  18  north,  of  range  3  east, 
a  detailed  and  particular  description  of 
which  land  Is  hereto  aQnexed  and  made  part 
of  this  petition.  That  she  also  owns  an  un- 
divided half  Interest  In  the  Crosley  resi- 
dence, and  six  acres  vf  land  adjoining 
thereto. 

That  said  L.  D.  McLaln  Is  In  actual  posses- 
sion of  all  said  property,  and  is  operating 
said  plantation  and  collecting  rents  for  peti- 
tioner's hoases  two  years  after  the  emanci- 
pation of  petitioner.  That  said  plantation  Is 
fully  equipped  with  valuable  glnhouse,  barns, 
overseer's  house,  and  contains  between  four 
and  five  hundred  acres  of  very  fertile  land, 
and  that  same,  together  with  the  teams, 
tools,  and  other  property  thereon  at  the 
time  of  said  C.  C.  Grosley's  death,  was  and 
is  well  worth  $4,000  per  year  rent  That  L. 
O.  HcLain  has  had  possession  of  and  cul- 
tivated same  for  20  years,  and  owes  $80,000 
rent  therefor,  one-half  of  which  belongs  to 
petitioner,  together  with  5  per  cent,  per  an- 
num Interest  on  each  year's  rent  from  the 
end  of  the  year  on  which  it  fell  due. 

That,  as  well  as  she  can  learn  from  the 
records,  C.  0.  Crosley  owed  no  debts  at  the 
time  of  his  death,  except  a  judgment  In  fa- 
vor of  Stubbs  &  Russell  for  $2,500,  which 
was  paid  and  canceled  July  28,  1890,  and  a 
rent  in  favor  of  S.  W.  Sanders  for  $440, 
which  fell  due  March  23,  1889.  While  tu- 
trix was  in  Mississippi,  L.  D.  McLaIn  held 
a  family  meeting  which  illegally  authorized 
the  mortgage  of  said  plantations  to  pay  the 
above  debts  when  there  was  sufficient  per- 
sonal property,  note  and  personal  accounts, 
etc.,  on  band  to  pay  same.  But  no  mort- 
gage was  executed  under  the  advice  of  said 
meeting  until  April  20,  1891,  after  said  debts 
had  been  paid  by  the  rents  and  revenue^  and 
proceeds  ,of  property  sold.  That  said  mort- 
gage was  executed  more  than  two  years  aft- 
er said  family  meeting,  and  when  there  was 
no  necessity  therefor,  without  the  advice  of 
a  family  meeting,  and  without  an  order 
from  court  for  said  particular  mortgage. 
That  it  was  executed  by  L.  D.  McLaln,  who 
was  agent  for  the  mortgagee  and  at  the 
same  time  undertutor  and  agent  for  the  tu- 
trix, and  said  mortgage  was  and  Is  In  no 
manner  binding  on  the  said  Crosley  minors 
and  their  property.    That  at  the  tinie  of  his 


death  0.  C.  Crosley  owned  one-sixth  Interest 
in  certain  lots  In  the  town  of  West  Monroe, 
and  this  interest  was  not  covered  by  the  in- 
ventory of  his  succession.  That  the  other 
interests  in  said  lots  were  owned  by  Uriah 
Mlllsaps,  estate  of  T.  F.  Mlllsaps,  I^.  D.  Mc- 
Laln and  his  wife,  Mrs.  Mattle  C.  McLaln, 
and  that  petitioner  and  her  sister  Inherited 
that  undivided  interest  of  her  father,  0.  C. 
Crosley.  Avers  that  said  L.  D.  McLaln,  as- 
suming to  act  as  agent  of  Mrs.  Kate  Cros- 
ley, tutrix,  and  for  said  minors,  sold  the 
Interest  of  the  minors  In  many  of  said  lots, 
which,  as  near  as  petitioner  has  been  able 
to  Investigate,  include  the  following  sales 
(describing  them). 

That  in  most  of  this  property  petitioner 
and  her  sister  had  one-eixth  interest,  but 
that  In  some  of  it  they  had  one-third  inter- 
est That  by  act  of  exchange  Uriah  Mill- 
saps  and  the  representatives  transferred  all 
of  their  Int^est  in  block  F,  to  the  represen- 
tatives of  J.  P.  Crosley,  and  petitioner  and 
her  sister  Clayton  had  a  tliird  Interest  in 
the  property  sold  to  John  P.  and  Jaa.  R. 
Henry  and  that  sold  to  J.  L.  Russ  and  Mrs. 
H.  V.  Wheatley,  In  which  Uriah  MiUsaps 
does  not  Join.  They  also  ovnied  one-third 
Interest  in  block  N,  and  blocks  B  and  N. 
For  Instance,  lot  sold  to  F.  Vollman,  May 
12,  1890,  did  not  belong  In  any  part  to 
Uriah  and  T.  F.  Mlllsaps,  and  could  not  be 
covered  by  a  family  meeting  called  to  ad- 
vise with  reference  to  sale  of  land  owned 
by  Uriah  Mlllsaps  et  al.  This  sale  was 
made  to  Vollman  in  name,  but  in  reality 
the  sale  was  made  to  L.  D.  McLaln,  who 
was  both  purchaser  and  seller,  and  who  a 
few  days  afterwards  bought  a  half  interest 
from  Vollman  for  $2,500.  All  the  transac- 
tions with  reference  to  this  lot  were  pure 
simulations,  and.  petitioner  avers  that  this 
lot  still  belongs  in  part  to  her,  and  that  L. 
D.  McLaln  owes  rent  therefor  from  May, 
1890,  to  the  present  time  at  the  monthly 
rental  of  $50.  So,  also,  with  the  sale  of  30 
feet  of  Commerce  street,  block  N,  to  L.  D. 
McLaln,  on  March  17,  1003,  was  and  is  an 
absolute  nullity,  and  petitioner  asks  that 
her  interest  In  said  lot  be  decreed  to  belong 
to  petitioner.  Also  lot  sold  to  W.  R.  Moore 
June  6,  1880,  was  really  sold  to  McLaln,  and 
is  null  and  void. 

That  one  of  the  lots  on  Commerce  street 
sold  to  the  Acme  Gardwood  Company  belong- 
ed to  Lk  D.  McLaln  and  C.  C.  Crosley's  heirs. 
It  brought  $S3.33V6.  and  could  not  be  sold. 
It  still  belongs  to  the  minors.  The  other  lot 
brought  $833.33%,  of  which  $277.77  was  paid 
In  cash.  That  for  the  balance  of  $555.56  an 
order  of  seizure  and  sale  was  Issued  In  the 
nnme  of  all  the  vendors,  Including  the  minors, 
of  which  L.  D.  McLaln  was  agent,  and  said 
property  wns  bought  In  at  sherilTs  sale  in 
the  name  of  Uriah  Mlllsaps  and  L.  D.  Mc- 
Laln for  the  balance  of  said  debt,  and  was 
afterwards  sold  by  them  to  John  T.  Haynes 
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for  $100.  Tbat  the  purchase  of  I<.  D.  McLaln 
Inured  to  the  benefit  of  petitioner  and  her 
minor  sister,  and  he  owes  them  one-sixth  on 
said  $1,000. 

That  she  has  been  unable  to  obtain  com- 
plete    of  the  sales  of  West  Monroe 

property.  That  all  of  said  sales  were  made 
by  L.  D.  McLaln,  and  he  received  the  pur- 
chase price  for  the  share  of  petitioner,  and 
owes  Interest  at  the  legal  rate  of  5  per  cent 
from  the  date  of  each  sale.  That  it  Is  the 
purpose  and  desire  of  petitioner  to  ratify  all 
of  said  sales  except  those  made  to  L.  D. 
McLaln  individually  or  through  his  partner, 
P.  VoUman,  or  other  persons  interposed. 
That  said  funds  were  not  reinvested  nor  plac- 
ed In  bank,  nor  in  any  manner  accounted  for, 
and  said  L.  D.  McLaln  owes  interest  at  the 
highest  legal  rate  on  same. 

The  same  Is  true  of  the  sale  made  to  C.  A. 
Cannaughton  In  1891  of  six  acres  of  land  off 
the  southeast  corner  of  Cottonport  plantation 
for  $750,  which  said  L.  D.  McLaln  received, 
one-half  of  which  he  owes  petitioner,  with  5 
per  cent  per  annum  interest  from  date  of 
sale.  That  on  August  9,  1904,  said  L.  D.  Mc- 
Laln received  the  sum  of  $1,090  in  cash  from 
the  Monroe  &  Southwestern  Railroad  Com- 
pany for  right  of  way  expropriated  by  a 
jury  acres?  Cottonport  plantation,  one-half 
of  which  he  owes  petitioner,  together  with 
5  per  cent,  per  annum  interest  from  the  date 
of  its  receipt  by  him.  That  said  L.  D.  Mc- 
Laln sold  timber  from  said  Cottonport  plan- 
tation. Including  gum  logs,  pine  timber,  and 
cypress  poles  sold  by  him  to  the  telephone 
company,  all  of  which  sales  amount  to  $2,- 
000,  one-half  of  which  he  owes  petitioner,  to- 
gether with  6  per  cent,  per  annum  Interest 
from  the  date  of  the  receipt  by  him. 

That  said  L.  D.  McLaln  caused  other  sales 
to  be  made  of  the  capital  of  petitioner's  real 
estate  while  she  was  a  minor,  all  of  which 
was  without  warrant  In  law  and  absolutely 
null  and  void.  That,  so  far  as  third  persons 
acting  in  good  faith  made  purchases  at  said 
illegal  sales,  petitioner  desires  to  ratify  them 
and  to  claim  the  purchase  price,  together 
with  Interest  thereon  from  the  date  it  was 
paid  to  the  said  L.  D.  McLaln.  But  as  to 
proiwrty  acquired  at  such  sales  by  or  for 
L.  D.  McLaln,  petitioner  avers  that  the  said 
sales  were  absolute  nullities.  That  an  order 
of  sale  was  illegally  obtained  In  March.  1903, 
based  on  a  pretended  family  meeting  held 
many  years  before  the  sale  was  made,  and 
when  conditions  and  necessary  reasons  for 
sale  had  totally  changed.  It  was  also  made 
at  a  time  when  no  legal  claim  or  Indebtedness 
whatever  existed  against  said  minors.  That 
under  this  illegal  order.  Issued  without  the 
advice  of  a  family  meeting,  said  L.  D.  Mc- 
Laln on  the  22d  of  April,  1903,  made. a  pre- 
tended sale  In  the  absence  of  the  tutrix,  at 
which  certain  properties  were  sold  (which 
she  described). 

That  at  said  sale  the  said  L.  D.  McLaln, 
WHO  vas  midertutor  and  was  entirely  con- 


ducting said  sale,  knocked  off  and  adjudicat- 
ed to  his  clerk  and  agent  B.  Bruce  Frlzzell, 
to  wit  certain  property  (which  she  describ- 
ed). That  on  the  next  day  after  said  sale 
L.  D.  McLaln  caused  his  said  clerk  and  agent 
R.  B.  Frlzzell,  to  make  a  deed  to  said  prop- 
erty to  L.  D.  McLaln  for  the  expressed  con- 
sideration of  $3,450,  whereas  nothing  was 
paid  by  Frlzzell  or  by  L.  D.  McLaln,  no  pur- 
chase was  made,  no  sale  was  made,  but  the 
paper  title  to  said  minors'  property  was  put 
In  the  name  of  L.  D.  McLain,  who  was  In- 
capable of  buying.  In  glaring  violation  and 
disregard  of  the  law.  That  said  property 
was  well  worth  more  than  double  the  amount 
for  which  It  was  pretended  to  be  sold,  as 
was  shown  by  Vea  sales  afterwards  made  by 
McLaln. 

He  sold  a  lot  to  Mrs.  Dora  Davis  for  $  SOO  00 
He  sold  a  lot  to  O.  C.  Harris  for. . . .  600  00 
He  sold  a  lot  to  Mrs.  Emma  Griffin 

for 1,500  00 

He  sold  two  lots  to  A.  A.  Gunby  for    130  00 


Making  the  sales  of  less  than  half  of 
said  property  amount  to $3,800  00 

That  she  desired  to  ratify  said  sales,  and 
claims  one-half  of  said  amount  together  with 
5  per  cent  per  annum  interest  from  date  of 
Its  receipt  by  L.  D.  Mcl>aln.  She  also  claims 
one-half  of  the  $2,265  and  interest  for  sales 
to  third  persons  on  the  22d  of  April.  On  the 
25th  of  May,  1903,  the  said  L.  D.  McLain 
caused  another  sale  to  be  made  of  the  real 
estate  of  the  said  Crosley  minors,  without 
any  cause  or  warrant  of  law  to  make  same, 
at  which  Illegal  and  unwarranted  sale  the 
following  purchases  were  made :  W.  M.  Par- 
ker bought  a  certain  lot  In  block  2,  having  a 
front  of  133%  feet  on  Pine  street  and  130 
feet  on  Cypress  street  for  $500.  John  R. 
Frantom  bought  a  certain  lot  in  block  2,  hav- 
ing a  front  of  88%  feet  on  Clayton  street 
and  running  back  to  O>tton  street,  and  hav- 
ing a  front  of  186  feet  on  Cotton  street  for 
$410.  At  said  Illegal  sale  on  May  25th  L.  D. 
McLain  pretended  to  sell  to  R.  B.  Frlzzell 
all  the  balance  of  block  2  for  $760.  Tbat 
said  sale  was  really  to  put  the  title  In  Mc- 
Lain, who  had  no  right  or  capacity  to  bM 
at  said  sale,  but  to  whom  said  R.  B.  Frlzzell. 
his  clerk  and  agent  made  a  sale  for  a  pre- 
tended price  the  day  after  the  said  sale. 
That  said  L.  D.  McLaln  acquired  no  tltie 
whatever  to  said  property,  but  his  pretended 
purchase  left  the  property  still  vested  in  said 
Crosley  minors,  and  petitioner  demands  that 
her  half  thereof  be  delivered  to  her.  She 
ratifies  the  sales  made  to  W.  M.  Parker  and 
John  R.  Frantom,  and  claims  one-half  of  the 
purchase  price,  $1,000,  together  with  Interest 
at  the  legal  rate  thereon  from  the  date  of  its 
receipt  by  McLain. 

That  said  L.  D.  McLaln  made  another  il- 
legal sale  of  the  property  of  the  Crosley  mi- 
nors. In  which  he  assumed,  without  an  order 
of  court  or  anybody's  advice,  to  exchange 
with  Mrs.  Sallie  C  Moore  a  lot  of  ground  on 
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Pine  street  with  50  feet  front  for  another 
lot  of  35  feet  front;  avers  that  said  transac- 
tlon  and  sale  was  absolutely  null,  and  made 
for  the  Indivldnal  interest  and  convenience 
of  said  L.  D.  McLaln.  She  asks  to  be  de- 
creed to  be  the  owner  of  the  lot  which  L.  D. 
McLain  pretended  to  transfer  to  Mrs.  Moore, 
and  to  be  put  Into  possession  thereof.  That, 
in  addition  to  the  Interest  in  the  lots  In  West 
Monroe  above  enumerated,  the  C.  C.  Crosley 
heirs  own  one-third  interest  in  all  the  lots  in 
South  Cottonport  or  South  West  Monroe,  and 
a  third  interest  in  all  the  money  received  by 
U  D.  McLaln  for  sale  of  lots  to  H.  L  Gregg, 
R  W.  McClendon,  and  Miss  Josephine  Mc- 
ClendOD.  That  said  property  belonged  to  Bry 
Xoung  and  J.  P.  Crosley,  and  in  1880,  while 
said  L.  D.  McLain  was  executor  of  J.  P. 
Crosley's  succession  and  tutor  of  the  minor, 
0.  C.  Crosley,  he  permitted  said  property  to 
be  sold  at  tax  sale  in  1880,  and  bought  same 
In,  together  with  H.  M.  Bry.  That  he  could 
not  purchase  the  interest  of  J.  P.  Crosley  for 
himself,  and  his  purchase  was  for  the  minor, 
CS.  C  Crosley,  as  to  one-third  interest  which 
was  inherited  by  your  petitioner  and  her 
sister;  and  this  petitioner  demands  the  pos- 
session of  her  share  In  all  parts  of  said  prop- 
erty that  remain  unsold,  and  her  share  of  the 
proceeds  of  all  lots  sold  by  L.  D.  McLain,  to- 
gether with  5  per  cent,  per  annum  Interest 
from  date  of  receipt  of  said  proceeds,  as 
shown  by  the  notarial  records  of  Ouachita 
parish.  That  In  addition  to  the  rents  of  the 
plantation  which  have  been  set  forth,  L.  D. 
McLain  owes  for  additional  rents  of  houses 
situated  on  said  property,  to  wit: 

Eighteen  cottages  situated  In  block  L  on 
Cypress  street  and  block  O  and  beyond  block 
O  on  Natchitoches  road,  each  worth  $10  per 
month  rent.  Two  or  more  houses  situated  on 
Natchitoches  road  beyond  Black  bayou,  each 
worth  $10  per  month.  Five  dwellings  sit- 
uated on  Trenton  street,  all  of  which  rented 
for  at  least  $100  a  month,  one-half  of  which 
belongs  to  petitioner  as  the  dwellings  of  O. 
C.  Crosley  during  his  life  by  act  of  donation 
dated  January  23,  1888,  recorded  In  Convey- 
ance Book  29,  p.  74.  That  said  L  D.  McLain, 
assuming  to  act  as  agent  for  said  Crosley  mi- 
ors,  both  before  and  after  the  emancipation  of 
petitioner,  has  held  possession  of  all  the  afore- 
said property  and  has  collected  rents  therefor 
up  to  the  present  time.  He  has  also  collected 
rents  on  a  house  formerly  situated  on  the  Oua- 
chita river  in  block  N  In  West  Monroe,  at  the 
rate  of  $15  a  month  for  15  years.  Also  a  house 
on  the  river  bank  between  railroad  bridge 
and  Wood  street  which  property  and  house 
belong  to  petitioner  and  her  sister,  at  the 
rate  of  $10  a  month.  That  said  L  D.  Mc- 
Lain, without  right  or  law,  included  in  the 
lumber  yard  of  the  sawmill  which  belongs  to 
him  Individually  a  large  square  of  ground 
belonging  to  the  C.  C.  Crosley  heirs,  which 
he  has  used  and  rented  for  at  least  $300  a 
year  for  20  years,  together  with  6  per  cent 
^r  H"r""Ti  interest  from  date  of  receipt  of 


each  year's  rent  by  L.  D.  McLain.  He  has 
also  rented  the  cotton  yard  in  West  Monroe 
for  between  $300  and  $400  per  year  for  the 
past  15  years,  one-sixth  of  which  belongs  to 
the  C.  G.  Crosley  heirs,  together  with  5  per 
cent  per  annum  Interest  from  the  date  of 
each  payment  That  said  L  D.  McLain  re- 
ceived other  rent  from  bouses  on  said  prop- 
perty  which  petitioner  is  unable  at  present 
to  itemize.  That  said  L  D.  McLain  up  to 
the  present  time  has  received  at  least  $65,000 
in  rent  from  houses  and  other  property  other 
than  the  plantation  belonging  to  the  C.  C. 
Crosley  heirs,  and  that  one-half  of  said  rent, 
together  with  5  per  cent  per  annum  interest 
from  the  date  of  each  receipt.  Is  due  to  peti- 
titloner  by  said  L  D.  McLain. 

That  said  L.  D.  McLain  had  said  planta- 
tion assessed  to  himself  as  agent  and  paid 
the  taxes  on  same,  but  that  the  taxes  and  re- 
pairs paid  for  by  him  did  not  equal  the  in- 
terest due  petitioner  on  money  collected  by 
him  for  rent  That  It  was  the  plain  duty  of 
L.  D.  McLain  to  file  or  have  filed  an  annual 
account  of  the  administration  of  said  minor's 
estate,  and  that  It  was  his  duty  to  lease  said 
plantation  at  public  auction  to  the  highest 
bidder  for  cash,  and  that  It  was  his  duty  to 
place  In  hank  at  Interest  all  funds  collected 
for  rents  and  from  sales  of  said  minor's  prop- 
erty as  fast  as  received  by  him,  and  that  It 
was  his  duty  as  soon  as  the  tutorship  of  pe- 
titioner terminated  to  turn  over  to  her  her  es- 
tate and  pay  over  all  funds  In  his  hands,  and 
not  force  her  to  employ  an  attorney  to  recov- 
er her  estate  and  a  settlement  of  her  rights. 

She  prayed  that  L.  D.  McLain  and  Mrs. 
Kate  L.  Crosley,  Individually  and  as  natural 
tutrix,  be  cited.  That  on  final  trial  she  be  de- 
creed to  be  one  of  the  heirs  of  C.  C.  Crosley, 
deceased,  and  as  such  the  owner  of  an  un- 
divided half  interest  in  Cottonport  plantation 
hereinabove  particularly  described,  and  all 
the  improvements  thereon  situated,  including 
all  the  lots  in  blocks  O,  W,  and  4,  purchased 
by  L.  D.  McLain  on  April  22  and  May  25, 
1903,  through  his  representative,  R  B.  Frlz- 
zell.  That  she  be  declared  the  owner  of  all 
of  said  property,  and  be  put  in  possession 
thereof  by  decree  of  the  court 

That  there  be  Judgment  decreeing  petition- 
er the  owner  of  one-half  interest  In  the  Cros- 
ley residence  and  six  acres  adjoining  thereto, 
and  a  one-sixth  interest  in  and  to  all  lots  In 
block  F  and  L  and  N  bought  by  L.  D.  Mo 
Lain  during  the  tutorship  of  the  C.  C.  Cros- 
ley minors,  and  a  third  interest  in  lot  in 
block  B  of  West  Monroe  sold  May  12,  1890. 
to  F.  Vollman,  representative  of  L.  D.  Mc- 
Lain. That  all  said  sales  made  to  L.  D.  Me- 
Lain  or  to  some  person  interposed  for  him 
be  decreed  absolute  nullities,  and  that  the 
sales  made  to  R.  B.  Frizzell,  the  representa- 
tive of  L.  D.  McLain,  of  said  minors'  prop- 
erty, on  April  22,  1903,  and  May  25,  1903,  be 
decreed  absolute  nullities.  That  she  have 
Judgment  against  said  L.  D.  McLain  for 
$40,000  for  one-half  the  value  of  the  rents 
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and  revenues  of  said  plantation  for  20  years, 
together  with  5  per  cent  per  annum  interest 
from  the  date  when  said  rents  fell  due.  That 
she  have  further  Judgment  for  $32,500  as  her 
one-half  of  rents  collected  from  said  Crosley 
bouses,  cottages,  and  yards.  That  she  have 
Jndgment  for  one-half  of  $1,690.50  and  $1,500 
and  $750  for  property  sold  as  above  set  forth; 
also  Judgment  for  $2,715  for  petitioner's 
share  In  proceeds  of  lots  sold  in  West  Mon- 
roe to  effect  a  partition,  with  5  per  cent  per 
annum  Interest  on  the  proceeds  from  date  of 
sales  as  above  set  forth;  also  Judgment  for 
$1,000,  and  further  Judgment  on  $300  for 
petitioner's  share  In  rents  of  cotton  yard  and 
lumber  yard  as  above  set  forth;  also  Judg- 
ment for  one-half  of  $7,079.60,  being  proceeds 
for  sales  of  property  made  April  22  and  May 
25,  1903,  to  other  persons  than  L.  D.  McLaln 
or  R.  B.  Frlzzell,  with  interest  from  day  of 
sale. 

That  she  have  Judgmeht  for  $2,000  for 
petitioner's  interest  In  timber  sold  by  L.  D. 
McLain  from  Crosley  property,  and  the  fur- 
ther sum  of  $1,000  for  personal  property  dis- 
posed of  on  said  plantation.  Making  a  total 
of  $87,724.80,  for  which  petitioner  asks  and 
prays  for  Judgment  against  said  L.  D.  Mc- 
Lain, together  with  5  per  cent  per  annum 
interest  from  {be  date  the  various  amounts 
came  into  his  hands.  She  further  prays 
that  her  interest  In  the  lots  In  South  Ck>tton- 
port  still  held  by  Ii.  D.  McLaln,  and  ber  In- 
terest in  proceeds  of  sales  made  by  L.  D.  Mc- 
Lain south  of  the  railroad,  be  recognized,  and 
her  interest  in  all  lots  In  West  Monroe  own- 
ed in  Indlvision  with  Uriah  Mlllsaps  et  aL  be 
decreed,  and  she  be  put  in  possession  of  the 
same.  Petitioner  reserves  the  right  to  amend 
and  make  additions  to  above  statement  of  her 
property,  and  claims  and  prays  for  equitable 
and  general  relief. 

On  September  21, 1908,  plaintiff,  with  leave 
of  court,  filed  an  amended  petition  in  which 
she  alleged  that  the  said  L.  D.  McLain  caus- 
ed the  said  tutrix  to  execute  a  $4,460  mort- 
gage on  Cottonport  plantation,  belonging  to 
the  minor  heirs  of  C.  C.  Crosley  as  aforesaid, 
in  favor  of  Sam  Wolf,  which  Is  allested  to  bo 
given  for  money  "loaned  and  advanced"  and 
owing  by  said  minors  to  Sam  Wolf,  as  will 
more  fully  appear  by  reference  to  said  mort- 
gage recorded  in  Mortgage  Book  28,  p.  558, 
of  the  records  of  Ouachita  parish.  That  said 
mortgage  was  executed  without  authority  in 
law,  and  that  it  was  unnecessary  and  Injuri- 
ous to  said  minors  and  their  estate.  That  no 
money  was  loaned  by  them,  and  no  indebted- 
ness was  due  to  said  Wolf  by  said  estate. 
That  said  money  was  borrowed  by  L.  D.  Mc- 
Lain for  his  own  individual  use,  interest,  and 
advantage,  and  the  mortgage  given  therefor 
or  petitioner's  property  was  illegal,  null,  and 
void.  That  the  pretended  family  meeting  of 
January  29,  1897,  was  irregular  and  illegal 
In  every  particular,  held  in  the  Interest  and 
at  the  instance  of  said  McLain,  and  In  no 


manner  binding  on  petitioner  or  her  proper- 
ty. That  the  revenues  of  petitioner's  prop- 
erty were  sufBcIent  and  ample  to  extinguish 
and  discharge  all  indebtedness  whatever 
against  her  estate,  and  the  attempt  to  mort- 
gage and  burden  ber  property  was  wrongful 
and  void,  and  the  tutrix  had  forfeited  the  tu- 
torship long  prior  thereto.  That  J.  W.  Hill 
retransferred  the  lot  in  block  A.  of  West  Mon- 
roe sold  by  him  to  L.  D.  McLain  et  al.  to 
Uriah  Mlllsaps  and  L.  D.  McLain  as  alleged 
In  the  original  petition,  and  that  said  ven- 
dees hold  said  lot  for  the  respective  minors 
who  were  interested  with  them  in  the  owner- 
ship thereof.  That  said  J.  W.  Hill  has  paid 
rent  on  the  said  lot  at  the  rate  of  $250  a 
year,  one-third  of  which  Is  due  to  petitioner 
by  L.  D.  McLain,  who  has  received  said  rent 
and  converted  same  to  his  own  use  without 
any  right  whatsoever. 

That  in  1901  the  ginhouse  on  said  Cotton- 
port  plantation  was  consumed  by  fire,  and  L. 
D.  McLain  collected  and  received  the  insure 
ance  thereon,  amounting  to  $4,000  or  more, 
and  be  was  never  authorized,  so  far  as  peti- 
tioners can  discover,  to  reinvest  same.  He 
therefore  owes  for  said  insurance,  together 
with  5  per  cent  per  annum  interest  thereon 
from  the  date  of  its  collection. 

That  the  claim  for  $4,000  in  the  original  pe- 
tition per  year  rent  for  the  use  and  cultiva- 
tion and  lease  of  said  Cottonport  plantation 
by  said  Li.  D.  McLain  in  his  own  name  and 
for  his  own  interest,  without  any  anthority 
or  law.  Is  a  Just  and  fair  claim,  and  the  year- 
ly lease  of  said  plantation  and  its  equipments 
haa  been  and  Is  well  worth  said  sum  and 
amount,  and  petitioner  reiterates  said  claim 
and  demand.  But  in  the  event  the  court 
should  hold  that  It.  D.  McLain  Is  not  bound 
for  that  amount  of  rent,  then  in  the  alterna- 
tive petitioners  aver  that  said  L.  D.  McLain 
received"  large  crops  from  said  plantation, 
which  were  principally  worked  on  the  share 
system,  and  averred  that  the  share  of  the 
crop  received  by  Ij.  D.  McLain  and  sold  by 
him  for  his  own  account  each  year  largely 
exceeded  $4,000,  one-half  of  which  belongs  to 
petitioner. 

That  he  made  large  profits  out  of  running 
and  furnishing  said  plantation,  Iwth  before 
and  after  petitioner  was  emancipated  by 
marriage,  and  by  Judgment  of  the  court,  and 
by  her  majority,  which  she  obtained  in  1907. 
That  said  L.  D.  McLain  bad  no  right  or  au- 
thority whatever  in  law,  and  no  authority 
from  any  one,  to  occupy  and  cultivate  said 
plantation  as  he  has  done.  That  he  has  oc- 
cupied and  occupies  the  status  of  an  inter- 
meddler  or  negotiorum,  and  Justly  owes  peti- 
tioner one-half  of  all  the  crops  raised  or 
which  could  have  been  raised  on  said  Cot- 
tonport plantation.  That  the  said  lands  were 
rentable  and  customarily  rented  for  one- 
fourth  of  the  cotton  and  cotton  seed  and  one- 
third  of  the  com  produced.    That  on  these 
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terms  the  valne  of  the  rent  of  the  plantation 
would  arerage  more  than  $4,000  yearly  up  to 
and  Including  the  present  year.  That  peti- 
tioner Is  entitled  to  receive  In  full  one-half 
of  all  crops  of  all  sorts  raised  and  now  grow- 
ing on  said  plantation  during  the  present 
year  of  1908,  and  she  Is  entitled  to  have  same 
delivered  to  her,  together  with  her  Interest 
In  said  land  and  all  other  property  Inherited 
by  petitioner  which  Is  Illegally  detained  from 
her  by  said  L.  B.  McLaln. 

In  view  of  the  premises,  plaintiffs  pray  to 
be  allowed  to  file  this  amended  petition ;  that 
same  be  served  on  defendants ;  that  on  final 
trial  petitioner  Mrs.  Stella  Crosley  Eby  have 
Judgment  as  prayed  for  In  her  original  peti- 
tion, and  also  that  the  pretended  act  of  mort- 
gage of  March  9,  1897,  and  in  favor  of  Sam 
Wolf,  be  decreed  to  be  absolutely  null  and 
void  and  in  no  manner  binding  on  petitioner ; 
that  the  retransfer  of  the  lot  to  McLain  by 
J.  W.  Hill  be  decreed  to  be  for  petitioner's 
benefit,  and  that  she  be  decreed  to  own  an  in- 
terest in  said  lot,  and  have  Judgment  against 
L.  D.  McLaIn  for  her  share  of  the  rents  of 
said  lots,  with  interest  thereon  from  the  date 
of  the  receipt  of  said  rents  by  McLaln ;  that 
petitioner  have  Judgment  for  one-lialf  of  the 
insurance  money  received  by  L.  D.  McLaln 
In  1901  for  the  glnhouse  burned  on  said  plan- 
tation, together  with  legal  Interest  thereon. 

Petitioners  further  pray  in  the  alternative, 
and  in  the  event  that  it  be  decided  that  de- 
fendant, McLaln,  Is  not  liable  for  $4,000  per 
year  rent  for  the  Cottonport  plantation  from 
January  1,  1889,  until  the  present  time,  that 
petitioner  be  decreed  to  be  entitled  to  one- 
half  of  the  value  of  all  the  crops  raised  on 
said  plantation.  Including  the  crops  of  all 
sorts  now  on  said  plantation ;  that  she  have 
Judgment  against  said  L.  D.  McLaln  for  one- 
half  of  the  crops  raised  on  said  Cottonport 
plantation  and  sold  by  him,  together  with  6 
per  cent,  per  annum  Interest  from  date  of 
sale  by  him,  and  Judgment  against  L.  D.  Mc- 
Laln decreeing  petitioner  to  be  the  owner  and 
entitled  to  possession  of  one-half  the  crops 
now  on  said  place,  and  ordering  him  to  deliv- 
er same  to  petitioner,  and  In  the  event  be  dis- 
poses of  or  parts  with  any  part  of  said  crops 
during  the  pendency  of  this  suit  that  he  t>e 
condemned  on  final  Judgment  to  pay  to  peti- 
tioner the  highest  market  price  of  said  crops 
of  cotton,  cotton  seed,  com,  peas,  potatoes, 
bay,  and  all  other  crops  that  may  be  now 
produced  or  may  be  hereafter  produced  on 
Cottonport  She  finally  prays  for  all  equita- 
ble and  general  relief. 

The  defendant,  L.  D.  McLaln,  excepted  to 
plalntlfTs  original  petition  on  the  ground  that 
the  same  was  premature,  for  the  reason  that 
no  account  had  been  filed  by  the  tutrix  of  the 
minors  Crosley,  and  no  proceedings  had  by 
the  plaintiff  looking  to  or  requiring  the  fil- 
ing of  such  account  and  settlement  with  her 
tutrix,  Mrs.  Kate  Crosley,  which  accounting 
must  be  had  before  it  can  be  legally  ascer- 


tained that  any  injury  has  resulted  to  plain- 
tiff or  any  loss  has  been  sustained  by  her  or 
any  action  He  against  any  person  other  than 
for  accounting  against  said  tutrix.  Mrs. 
Kate  Crosley  also  excepted  that  plalntlfTs 
suit  as  against  her  was  premature,  as  no  liq- 
uidation of  plaintiffs  account  against  her  as 
tutrix  had  been  sought  or  had. 

The  district  court  rendered  Judgment  sus- 
taining the  exceptions  of  prematurity  filed 
by  defendants,  and  dismissed  plaintiff's  suit 
as  premature.  She  appeals  from  that  Judg- 
ment The  exception  was  tried  on  the  face 
of  the  papers. 

Opinion. 

Mrs.  Kate  Crosley  was  made  party  to  the 
suit  Individually  and  as  natural  tutrix,  bat 
no  Judgment  Is  prayed  for  against  her.  She 
was.evidently  made  a  party  so  that  notice  be 
brought  home  to  her  of  the  issues  raised 
between  plaintiff  and  L.  D.  McLaln,  and  she 
might  have  an  opportunity  of  talcing  sucb 
action  in  the  premises  as  she  might  deem 
herself  entitled  to.  Plaintiff  refers  to  the 
action  she  has  brought  as  a  petitory  action, 
one  Involving  "property  rights,"  not  de- 
rived, originating,  or  growing  out  of  the 
mother's  tutorship,  which  she  Is  entitled  to 
reconvendicate  by  direct  action. 

Plaintiff's  counsel  urges  that  this  suit  Is 
not  one  for  liability  growing  out  of  a  legal 
tutorship,  but  for  causes  and  acts  entirely 
outside  of  the  law,  and  for  property  that  be- 
longs to  her  before  any  tutorship  began; 
that  the  right  to  sue  a  "negotiorum  g^stor" 
who  takes  charge  of  and  holds  and  sells  the 
property  of  minors  without  the  legal  capac- 
ity or  authority  to  do  so,  has  been  repeated- 
ly recognized  and  enforced  by  this  court 

Counsel  says  that  his  client  has  no  occa- 
sion to  call  upon  the  tutrix  to  account,  as  she 
has  received  nothing  to  account  for,  having 
turned  over  everjrthing  to  the  nndertutor. 
who  has  received  everything  and  holds  every- 
thing; that,  If  defendant  has  any  claims 
against  the  plaintiff,  he  can  set  them  up  as 
fully  In  this  proceeding  as  in  any  other. 

Counsel  cites,  in  support  of  his  varioas 
contentions:     Cambre   v.    Grabert   31    La. 
Ann.  538;  Tugwell  v.  Tugwell,  32  La.  Ann. 
848;    Glascock  v.   aark,  83  La.  Ann.  585 
Heirs  of  Self  v.  Taylor,  33  La.  Ann.  768 
Heirs  of  Wood  v.  McboIIs,  33  La.  Ann.  745 
Succession  of   Richmond,  35  La.  Ann.  85S 
Heirs  of  Bumey  v.  Ludcllng  et  al.,  41  La. 
Ann.  627,  632,  6  South.  248;   Code  Prac  art 
988;   Civil  Code,  arts.  273,  275,  276,  279,  358; 
Otterl  V.  Parker,  42  La.  Ann.  381,  7  South. 
570;    Rlst  V.  Hartner,  44  La.  Ann.  378,  10 
South.  7G0;   Railroad  v.  Fabex,  46  La.  Ann. 
1022.  15  South.  421;  Le  Bleu  v.  North  Ameri- 
can Co.,  46  La.  Ann.  1465.   16  South.  501 ; 
Aronstein   v.    Irvine,   48   La.   Ann.   302,    19 
South.  131 ;    People's  Bank  v.  David,  49  La. 
Ann.  136,  21  South.  174;  Aronstein  v.  Irvine, 
49  La.  Ann.  1482,  22  South.  405;   Parker  t. 
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Ricks,  114  La.  942,  38  South.  687;  Thompson 
v.  Vance,  110  La.  36,  34  South.  112,  and 
sntboritles  therein  cited;  Succession  of  Eldd, 
61  La.  Ann.  1157,  20  South.  74. 

Defendant's  counsel  submit  In  the  syllabus 
to  tbelr  brief  the  following  propositions, 
with  authorities  in  support  of  the  same: 

(1)  An  emancipated  minor  can  only  sue  her 
tutor  for  an  accounting.  Ludowig  v.  Webber, 
35  La.  Ann.  579;  Gilbert  v.  Meriam,  2  La. 
Ann.  100;  Succession  of  Edwards  &  Wilson, 
32  La.  Ann.  458 ;  Gibbs  t.  Lnm  &  C!o.,  29  La. 
Ann.  526;  Succession  of  Lalmont,  110  La.  119, 
34  South.  298 ;  McHugh  t.  Stewart,  12  La.  Ann. 
361. 

(2)  It  is  the  duty  of  the  tutor  to  take  mto 
his  possession  all  the  estate  of  the  minor,  to 
administer  it  "as  a  prudent  administrator," 
and  he  is  responsible  for  all  damages  resulting 
from  a  bad  administration.  Civil  Code,  art. 
337;  Tutorship  of  Scarborough,  43  La.  Ann. 
319.  8  South.  940;  In  re  Hollingsworth's  Heirs, 
45  La.  Ann.  135,  12  South.  12. 

(3)  Should  the  tutor  administer  through,  or 
intrust  property  of  the  minors  to,  others,  he  is 
responsible  to  the  minors  for  all  damages  and 
losses  caused  to  the  minors  by  the  acts  of  such 
third  persons,  agents,  or  lessees.  Arseneaux  t. 
MicheL  6  Mart.  (N.  S.)  695. 

•(4)  The  tutor  is  ak>ne  responsible  to  the  minor 
for  the  revenues  of  her  property,  whether  it  be 
leased  or  cultivated  for  the  minor's  interest. 
In  re  Hollingsworth's  Heirs,  46  La.  Ann.  134, 
12  Sonth.  12:  Succession  of  Lalmont,  110  La. 
119,  34  South.  298. 

(5)  If  the  tutor  cultivate  the  plantation  of  the 
minor,  either  himself  or  through  agents  or  man- 
agers, the  minor  may  either  accept  the  net 
revenues,  or  may  demand  of  the  tutor  an 
amount  eqnal  to  the  customary  rents  of  such 
property.  Vance  v.  Vance,  32  La.  Ann.  190; 
In  re  Hollingsworth's  Heirs,  45  La.  Ann.  134, 

12  South.  12;    Civil  Code,  art  346. 

(6)  If  the  minor  accept  the  fruits  or  revenues 
piodnced  by  a  cultivation  of  the  property,  she 
must  pay  the  costs  of  such  cultivation,  and  is 
entitled  to  collect  from  the  tutor  only  the  net 
revenne  after  paying  all  costs  of  production. 

(7)  If  the  property  of  the  minor  is  leased  to 
other  parties,  the  tutor  Is  liable  to  the  minor 
for  all  rents  collected  or  that  should  have  been 
collected  by  a  "prudent  administrator."  Suc- 
cession of  Trosclair,  34  La.  Ann.  S27;  Vance  v. 
Vance.  32  La.  Ann.  188. 

J 8)  If  the  tutor  lease  the  property  of  the 
nor.  the  lessee  owes  his  yearly  rents  only  to 
his  lessor,  the  tutor,  and  he  in  turn  owes  them 
to,  and  must  account  for  them  to,  his  ward, 
the  minor.  Ludowig  v.  Webber,  35  La.  Ann. 
679. 

(9)  If  the  tutor,  on  the  other  hand,  attempts 
to  cultivate  or  manage  the  property  of  the 
minor  through  an  agent  or  manager  or  other 
representative,  such  agent  or  manager  is  ac- 
countable to  the  tutor,  who  alone,  with  his 
surety,  is  responsible  to  the  minor.  Barnard 
V.  Coffin,  141  Mass.  37,  6  N.  E.  364,  55  Am. 
Rep.  443;    Bradstreet  v.  Bverson,  72  Pa.  124, 

13  Ajn.  Rep.  €66;  Bailie  v.  Augusta  Savings 
Bank,  95  Ga.  277,  21  S.  B.  717,  51  Am.  St. 
Rep.  75;  Davis  v.  King,  66  Conn.  465,  34 
Atr  107.  50  Am.  St.  Rep.  122. 

(10)  The  minor  cannot  collect  from  other  per- 
sona on  account  of  the  tntorship  more  than  is 
dne  to  him  by  the  tutor.  Succession  of  Lal- 
mont, 110  I.A.  119,  34  South.  298;  Gibbs  v. 
liUm  &  Co.,  29  La.  Ann.  526;  McHugb  ▼. 
Stewart,  12  La.  Ann.  361. 

(11)  "The  tutor  administers  by  himself 
aJone."  "He  can  on  his  own  responsibility  act 
by  an  attorney  In  fact,"  etc.     Civil  Code,  art. 

(12)  The  tutor  mnst  support,  maintain,  and 
educate  the  minor  "according  to  his  condition 


and  his  fortune''  out  of  his  revenues,  and  th« 
minor  can  collect  from  his  tutor  only  the  ex- 
cess of  his  revenues  over  the  amount  expend- 
ed therefrom  for  his  maintenance  and  educa- 
tion. This  balance  can  only  be  ascertained  by 
an  accounting.  Civil  Code,  art.  350;  McHugh 
V.  Stewart,  12  La.  Ann.  361;  Gibbs  v.  Lum  St 
Co.,  29  La.  Ann.  526;  Succession  of  Lalmont, 
110  La.  119,  34  South.  298. 

(13)  The  agent  or  manager  of  the  tutor, 
while  so  acting,  represents  the  tutor.  For  his 
acts  the  tutor  Is  responsible  to  the  minor,  and 
the  a^ent  conld  in  no  event  be  held  liable  to 
the  minor  beyond  the  indebtedness  of  his  prin- 
cipal, the  tutor. 

(14)  A  subagent  employed  by  the  agent  witlh 
out  the  consent  of  the  principal  is  not  privy 
to  the  agency,  and  owes  no  account  to  the  prin- 
cipal, the  agent,  who  is  alone  responsible  t» 
his  principal.  Barnard  v.  Coffin,  141  Mass. 
37,  6  N.  B.  364,  55  Am.  St  Rep.  443 :  Bailie 
V.  Aujrusta  Savings  Bank,  96  Ga.  277,  21  S.  B. 
717,  al  Am.  St.  Rep.  75;  Bradstreet  t.  Ever' 
son,  72  Pa.  124,  13  Am.  Rep.  666. 

(15)  In  contemplation  of  law  the  tutor  does 
not  owe  the  minor  anything  until  settlement 
91  ^tor's  account.  Maior  v.  Her  Creditors, 
46  La.  Ann.  367,  15  South.  8. 

(16)  A  petitory  action  is  a  contest  for  own- 
ership or  title.  It  is  one  brought  for  the  es- 
tablishment of  the  plaintiff's  title  to  property 
in  the  adverse  possession  of  the  defendant, 
in  order  to  have  the  plaintiff  decreed  the  own- 
er, and  Incidentally  to  be  placed  in  possession. 

(17)  The  tutor  may  administer  a  succession 
falling  to  his  wards  if  creditors  do  not  object. 
In  that  case  his  first  duty  is  to  liquidate  the 
snccessiou  and  pay  off  its  debts.  He  then  holds 
the  residue  of  the  property,  as  tutor,  for  the 
benefit  of  his  wards.     Molinari  v.  Femandei, 

La^STlt^sSi.  653?''''"°  "'  *^"*"'^^  "^ 

The  usual  course  pursued  by  a  minor  upon 
reaching  hla  majority  to  obtain  a  settlement 
from  his  tutor  is  upon  his  petition  to  hare 
issued  by  the  court  an  order  to  the  tutor  to 
file  an  account  It  is  the  duty  of  the  tutor 
in  compliance  with  this  order  to  file  his  ac- 
count, in  which  he  charges  himself  with 
everything  which  has  come  under  his  admin- 
istration or  for  which  he  might  have  been 
responsible,  and,  on  the  other  hand,  charge 
the  minor  himself  with  all  expenditures 
made  for  his  benefit,  and  setting  out  ali  the 
claims  he  has  against  him.  If  the  minor  ac- 
cepts the  account,  it  is  after  due  proceed- 
ings approved  and  homologated;  If,  on  the 
contrary,  he  has  reason  to  complain  of  any 
part  of  it,  be  files  an  opposition  to  It,  and  on 
the  issues  so  made  the  rights  of  parties  are 
fixed  by  Judgment  of  the  court 

This  method  of  proceeding  does  not  cut  oft 
from  the  minor  (now  of  age)  the  right  to 
bring  at  once  direct  action  against  persons 
in  possession  of  property  which  he  claims  to 
belong  to  himself  to  have  bis  ownership  of 
the  same  recognized  and  decreed,  together 
with  the  fruits  and  revenues  thereof  as  In- 
cidental to  said  demand.  Neither  those  In 
possession  of  the  property  nor  the  tutor  can 
limit  the  remedy  of  the  minor  to  recourse 
against  the  tutor  for  Its  value  through  the 
action  of  account  We  do  not  understand 
defendant  to  deny  the  correctness  of  this 
proposition.    This  being  the  case,  the  Judg- 
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ment  of  the  court  dismissing  the  entire  suit 
was  to  that  extent  erroneous. 

We  do  not  mean  to  say  that  had  the  conrt 
overruled  the  exception  as  to  claims  of  that 
character,  and  sustained  It  only  to  the  other 
claims  set  out,  that  that  portion  of  the  Judg- 
ment would  have  been  correct.  We  hold,  on 
the  contrary,  that  the  Judgment  cannot  be 
sustained  at  all.  The  rule  Invoked  by  de- 
fendant that  a  subagent  employed  by  an 
agent  Is  responsible  alone  to  the  person  who 
employed  him,  and  that  the  principal  must 
look  to  his  own  agent  (whether  a  forced 
legal  agent  or  a  conventional  agent)  for  any 
losses  he  may  have  sustained  In  the  adminis- 
tration of  his  property,  has  no  application  to 
this  case.  We  cannot  recognize  legally  the 
existence  of  a  conventional  agency  between 
the  tutor  and  an  undertutor.  The  tutor  can- 
not appoint  an  undertutor  to  act  as  his  agent 
In  the  matter  of  the  tutorship,  nor  can  an  un- 
dertutor legally  accept  such  a  position  from 
the  tutor.  It  Is  the  duty  of  the  undertutor 
to  guard  the  Interest  of  the  minors  and  to 
call  the  tutor  to  account,  and  he  should  not 
place  himself  In  a  position  which  leaves  no 
one  to  perform  that  duty,  but  necessitates, 
on  the  contrary  that  the  tutor  should  have 
to  call  him  to  account. 

If  he  undertakes  to  administer  the  afTalrs 
of  a  succession  under  a  power  of  attorney 
from  the  tutor,  he  will,  as  between  himself 
and  the  minors,  be  held  to  the  obligation  of 
a  "negotlorum  gestor"  and  a  direct  liability 
for  his  acts.  The  mere  form  In  which  this 
liability  is  enforced  Is  not  sacramental;  that 
form  Is  more  In  the  Interest  of  the  plaintiff 
than  of  the  defendant  The  defendant  Is  as 
free  to  set  up  his  defenses  and  to  advance 
his  claims  in  a  direct  action  as  In  an  action 
to  account.  We  may  mention  Incidentally 
that,  In  response  to  some  Inquiry  from  the 
conrt  as  to  where  the  tutrix  was  at  the  pres- 
ent time,  it  was  stated  that  she  had  recently 
married  the  undertutor. 

For  the  reasons  herein  assigned,  it  Is  here- 
by ordered,  adjudged,  and  decreed  that  the 
Judgment  appealed  from  Is  annulled,  avoid- 
ed, and  reversed,  the  exception  of  prema- 
turity Is  ovMTuled  and  case  reinstated,  and 
this  cause  is  remanded  to  the  district  court 
to  be  proceeded  with  according  to  law. 


(123  La.  160) 

No.  17,235. 

JEANERETTB  RICE  &  MILONG  CO.  T. 
DUROCHER. 

(Supreme  Conrt  of  Loaisiana.    March  1,  1909.) 

1.  Corporations  (§  298*)— Board  of  Direc- 
tors—Meetings— Necessity. 

Where  a  suit  was  brought  in  the  name  of 
a  corporation  through  its  president,  alleged  to 
have  been  duly  authorized  in  the  premises,  and 
the  defendant  excepted  that  the  president  had 
never  been  autliorized  by  the  board  of  directors 


to  file  the  suit,  and  on  the  trial  It  was  shown 
that  the  president  had  no  authority  beyond  the 
verbal  assent  of  a  majority  of  the  individual 
directors  given  separately,  held,  tliat  such  an 
assent  cannot  be  recognized  as  having  tlie  force 
and  effect  of  a  resolution  adopted  by  the  board 
of  directors. 

[Ed.  Note.— For  other  cases,  see  Coiporatioins, 
Cent.  Dig.  g  1292;  Dec.  Dig.  §  298.*] 
2.  Corporations   (S   399*)— President— Pow- 

Ea— Implied  Delegation. 

The  pr^ident  of  a  corporation  has  not  by 
virtue  of  his  office  any  power  to  bind  the  cor- 
poration or  control  its  property.  Bis  powers 
as  an  agent  must  be  delegated  directly  in  the 
organic  law  of  the  corporation,  or  through  the 
board  of  directors.  An  implied  delegation  of 
authority  to  the  president  from  the  tioard  of 
directors  may  result  in  some  cases  from  a  habit 
or  custom  of  doiog  business,  where  the  board 
has  left  the  entire  management  of  affairs  to 
that  officer.  But  this  doctrine  has  no  applica- 
tion where  all  the  property  of  the  corporation 
has  l}een  soid,  and  its  affairs  are  being  liqui- 
dated by  the  board  of  directors,  instead  of  com- 
missioners as  contemplated  by  the  charter. 

[EA.  Note.— For  other  cases,  see  Corpora tiona, 
Dec.  Dig.  {  399.*] 

(Syllabus  by  the  Court.) 

Appeal  from  Nineteenth  Judicial  District 
Court,  Parish  of  Iberia ;  James  Simon,  Judge. 

Suit  by  the  Jeanerette  Rice  &  Milling  Com- 
pany against  John  M.  Durocher.  Judgment 
for  defendant,  and  plaintiff  appeals.  Af- 
firmed. 

Burke  &  Burke  and  Ventress  Jones  Smith, 
for  appellant  Cammack  &  Broussard,  for 
appellee. 

LAND,  J.  This  l8  a  suit  for  balance  due 
on  account  Instituted  In  the  name  of  the 
plaintiff  corporation,  appearing  through  Its 
president  J.  C  Ackers,  alleged  to  have  been 
duly  authorized  In  the  premises. 

The  defendant  excepted  as  follows: 

"That  the  Jeanerette  Rice  &  Milling  Com- 
pany, Ltd.,  is  a  defunct  corporation  now  in  the 
hands  of  liquidators;  and  that  there  has  been 
no  meeting  of  the  ijoard  of  directors  for  two 
years,  and  at  no  meeting  was  the  ex-president 
of  this  corporation,  J.  C.  Ackers,  ever  antbor- 
ized  to  file  this  suit" 

This  exception  was  tried,  and  there  was 
Judgment  In  favor  of  the  defendant  sustain- 
ing the  exception  and  dismissing  the  suit 
Plaintiff  has  appealed. 

The  evidence  shows  aflSrmatively  that  J. 
C.  Ackers,  as  president  of  the  corporation, 
was  never  authorized  by  the  board  of  di- 
rectors to  bring  this  suit  It  appears  that 
no  meeting  of  the  board  of  directors  has  been 
held  since  the  sale  of  the  mill  property  In 
the  year  1906.  It  further  appears  that  the 
president  consulted  the  members  of  the  board 
as  to  bringing  suits  against  all  the  debtors 
of  the  corporation,  and  that  a  majority  of 
them  approved  of  such  action.  The  charter 
of  the  corporation  gave  the  president  no  au- 
thority to  institute  suits  In  the  name  of  the 
company. 
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In  German  Brangelical  Congregation  t. 
Pressler,  14  La.  Ann.  811,  It  was  beld  that 
courts  of  Justice  cannot  regard  the  wishes  of 
a  majority  of  the  members  of  a  corporation 
unless  expressed  in  a  valid  form  In  conform- 
ity with  the  by-laws  and  charter;  citing  the 
caae  of  St.  Mary's  Church,  In  re,  7  Serg.  & 
B.  (Pa.)  530.  In  Ross  t.  Crockett,  14  La. 
Ann.  823,  it  was  held  that  a  majority  of  a 
board  of  trustees  could  not  undertake  to  act 
in  their  individual  names  for  the  board  It- 
self. 

In  Pelrce  v.  N.  O.  Building  Co.,  9  La.  404, 
29  Am.  Dec;  448,  it  was  held  that  where  the 
assent  of  a  majority  of  the  stockholders  was 
not  expressed  In  a  meeting  of  stockholders, 
bat  by  each  one  separately,  at  different  times, 
and  evidenced  not  by  the  corporate  minutes, 
but  by  a  separate  paper,  the  assent  Is  with- 
out force. 

Directors  can  bind  the  corporation  only  by 
acting  together  as  a  board.  A  majority  of 
them  cannot  undertake  to  act  In  their  indi- 
vidual names  for  the  board  Itself.  10  Cyc. 
T74,  775. 

It  follows  that  the  president  Instituted 
this  suit  without  any  authority  from  the 
board  of  directors  of  the  corporation.  Under 
the  provisions  of  the  charter,  it  is  provided 
that  all  citations  or  legal  process  shall  be 
served  upon  the  president,  or.  In  case  of  his 
absence  or  Inability  to  act,  upon  the  vice 
president,  but  no  power  to  sue  is  vested  in 
either  ofiScer. 

The  board  of  directors,  in  which  all  the 
corporate  powers  were  vested  by  the  charter, 
was  the  only  representative  of  the  corpora- 
tion competent  to  authorize  suits  In  Its  name. 

Corporations  act  Judicially  through  their 
proper  representatives,  who,  however,  need 
not  be  named  in  the  petition.  Code  Prac., 
art.  112;  N.  O.  Terminal  Co.  v.  Teller,  113 
La.  736-738,  37  South.  024.  When  a  suit 
l8  brought  In  the  name  of  a  corporation 
through  Its  president,  special  authorization 
from  the  board  of  directors  must  be  proven. 
Hoffpanlr  v.  Wise,  38  La.  Ann.  704. 

Where  a  suit  is  brought  in  the  name  of  the 
corporation  alone,  it  suflaces  to  prove  that  it 
was  brought  by  authority  of  the  board  of 
directors.  Insurance  Oil  Tank  v.  Scott,  33 
Ija.  Ann.  946,  39  Am.  Rep.  286.  In  such  a 
case  the  affidavit  of  the  vice  president  an- 
nexed to  the  petition  is  sufficient  proof  that 
the  suit  was  authorized.  Lacaze  &  Relne  v. 
Creditors,  46  La.  Ann.  239,  14  South.  601. 
In  the  N.  O.  Terminal  Case,  supra,  it  was 
held  that  whether  a  suit  be  brought  in  the 
name  of  the  corporation,  or  In  Its  name 
through  a  representative,  the  question  is  one 
of  authority  to  bring  the  suit,  a  matter  of 
substance  and  not  of  form.  In  the  case  at 
bar  the  authority  of  the  president  is  alleged, 
but  has  not  been  proved. 

The  office  of  president  in  itself  confers  no 
power  to  bind  the  corporation  or  control  its 


property.  The  president's  power  as  aa  agent 
must  be  sought  in  the  organic  law  of  the 
corporation,  in  a  delegation  of  authority 
from  it,  directly  or  through  the  board  of 
directors,  formally  expressed,  or  Implied 
from  a  habit  or  custom  of  doing  business. 
10  Cyc  903.  In  the  case  at  bar,  the  charter 
after  providing  that  "the  business  and  afTalrs 
and  corporate  powers  shall  be  transacted  by 
a  board  of  directors,"  declares  that  "three 
members  of  said  board,  including  the  presi- 
dent, shall  constitute  a  quorum  for  transac- 
tion and  management  of  all  business  of  said 
corporation."  No  powers  were  expressly 
delegated  by  the  l>oard  to  the  president,  and 
It  has  not  been  shown  that  the  entire  man- 
agement of  the  business  of  the  corporation 
was  left  In  his  hands.  The  case  here  present- 
ed la  one  where  the  president,  long  after  the 
corporation  had  sold  all  of  its  property  and 
gone  out  of  business,  undertook,  with  the 
verbal  assent  of  a  majority  of  the  directors, 
to  sue  and  collect  the  debts  of  the  corpora- 
tion tor  the  purpose  of  liquidating  its  aftalrs. 
The  charter  provides  for  the  liquidation  of 
the  corporation  by  commissioners  elected  by 
the  stockholders.  It  may  be  conceded  for  the 
purposes  of  the  argument  that  a  president  In- 
trusted by  a  board  of  directors,  meeting  at 
long  Intervals,  with  the  entire  management 
of  a  large  business  corporation,  has  the  im- 
plied power  to  "prosecute  and  defend  ordi- 
nary litigation  of  the  corporation  and  ap- 
point attorneys  to  that  end"  (10  Cyc.  904), 
but  we  have  no  such  case  before  us.  Wheth- 
er such  a  doctrine  is  consonant  with  our 
Code  and  Jurisprudence  need  not  now  be  de- 
cided. 

It  is  therefore  ordered  that  the  Judgment 
appealed  from  be  affirmed,  and  that  plaintiff 
pay  the  costs  of  appeal. 


(123  La.  164) 

No.  17,047. 

DARSAM  et  nx.  v.  KOHLMANN. 

(Supreme  0>art  of  Louisiana.     Feb.   15,  1909. 

Rehearing  Denied  March  15,  1009.) 

1.  MABTEB    ANn     SEBVAWT    ({    228*)— INJUBIES 

TO'   Sebvant— Violation    of    Statotb    bt 
Masteb — Contbibutobt  Neoliqencg. 

Whilst  the  violation  by  the  master  of  the 
provisions  of  a  statute  regulating  the  employ- 
ment of  his  servants  is  negligence  per  se,  and 
actionable,  if  injuries  are  sustained  by  the  serv- 
ants in  consequence  thereof,  such  provisions  are 
not  to  be  so  construed  as  to  abrogate  the  ordi- 
nary rules  relating  to  contributory  negligence, 
which  is  available  as  a  defense,  notwithstand- 
ing the  statute,  unless  the  latter  is  so  worded 
as  to  leave  no  doubt  that  such  defense  ia  to 
be  excluded. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {  671;   Dec.  Dig.  {  228.*] 

2.  Masteb  awd  Sebvant  (|  204*)— Injuries 
TO  Sebvant— Employment  of  Childben— 
Violation  of  Statute  by  M astkb— Con- 
tbibutobt Negligence. 

Where  the  foreman  of  a  factory  employs  a 
boy,  in   bis  twelfth   year,  and  assigns  him  to 


•For  otber  cues  se*  ume  toplo  and  section  NUMBER  In  Dec.  A  Am.  Digs.  1907  to  date,  A  Reporter  Indexes 


Digitized  by 


Google 


782 


48  SOUTHERN  REPORTER. 


0*^ 


work  in  a  perfectly  safe  jKMition,  InstmctinK 
him  to  Btay  there,  and  not  to  go  near  or  med- 
dle with  any  of  the  machinery,  the  owner  of 
the  factory  will  not  be  liable  m  damages,  not- 
withstanding that  the  employment  of  boys  of 
that  age  in  factories  is  prohibited  under  penalty 
of  fine  and  imprisonment,  for  injuries  received 
by  the  boy  whilst  unnecessarily,  and  in  viola- 
tion of  his  instructions,  subjecting  himself  to 
an  obvious  risk,  the  danger  of  which  he  was 
capable  of  appreciating.  And,  a  fortiori,  is  this 
true  where  the  boy  was  employed  in  the  belief, 
superinduced  by  bis  own  representations  and  his 
appearance,  and  by  the  acquiescence  of  bis  fam- 
ily, that  he  was  over  the  age  prescribed  by  the 
statute. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  i  204.*] 

(Syllabus  by  the  Court) 

Appeal  from  Civil  District  Coart,  Parish 
of  Orleans;  Walter  Byers  Sommerrllle, 
Judge. 

Action  bj  Frank  Darsam  and  wife  against 
Louis  Kohlmann.  Judgment  for  defendant, 
and  plalntifiTs  appeal.     Affirmed. 

Armand  Remain  (George  Montgomery,  of 
counsel),  for  appellants.  CSiarles  Rosen,  for 
appellee. 

Statement  of  the  Case. 

MONROE,  J.  Plalntlifs  seek  to  recover 
damages  for  the  use  of  their  minor  son, 
and  on  their  own  account,  resulting  from  an 
Injury  sustained  by  the  minor  whilst  In  the 
defendant's  employ,  and,  as  tiiey  allege, 
throngh  defendant's  negligence  and  disregard 
of  the  law.  Defendant,  after  excepting  on 
several  grounds,  denies  the  averments  of  the 
petition,  and  alleges  that  the  Injury  sustain- 
ed by  the  minor  was  due  to  his  own  negli- 
gent act  It  appears  from  the  evidence  that 
at  the  time  of  the  accident  that  caused  the 
Injury  complained  of  (August  16,  1907)  the 
minor  was  about  11  years  and  1  month  old, 
but  large  for  his  age,  wearing  the  clothing 
usually  worn  by  boys  of  15,  and  fairly  Intel- 
ligent He  lives,  with  his  parents,  on  Clouet 
street  between  Chartres  and  Royal,  and  on 
the  opposite  side  of  the  street  defendant  op- 
erated, and  for  a  number  of  years  has  op- 
erated, a  moss  factory,  In  which  the  minor's 
two  elder  brothers  (one  of  them  a  major) 
were,  or  had  been,  employed.  The  minor, 
Clarence,  was  enjoying  a  vacation  from 
school  during  the  month  of  August,  and  be- 
ing, as  we  infer  from  the  testimony,  an  ac- 
tive lad,  made  repeated  requests  of  the  fore- 
man of  the  moss  factory  to  give  him  work, 
stating  on  one  occasion.  In  the  presence  of 
his  brother  George,  that  he  was  15  years  of 
age,  and,  on  being  corrected  by  George,  as- 
serting, without  further  correction,  that  he 
was  14,  which  latter  statement  he  made  on 
another  occasion  In  the  presence  of  a  num- 
ber of  the  employes  of  the  factory.  Defend- 
ant appears  to  have  known  the  law  upon  the 
subject  of  the  employment  of  minors,  and 
had  a  further  interest  In  the  matter.  In  that 
he  was  Insured  against  accidents  to  his  em- 


ployes by  a  policy  which  did  not  cover  an  ac- 
cident to  a  minor  under  12  years  of  age,  and 
he  had  specifically  instructed  his  foreman  to 
employ  no  small  boys.  He  had  another  busi- 
ness, however,  and  speiit  very  little  time  at 
the  moss  factory,  the  operatives  in  which 
were  employed  and  discharged  by  the  fore- 
man, and  he  knew  nothing  of  the  employ- 
ment or  age  of  Clarence  Darsam.  The  fore- 
man apparently  thought  that  the  age  limit 
with  regard  to  the  employment  of  minors  in 
factories  was  14  years,  and  the  evidence  sat- 
isfies us  that.  If  he  had  not  believed  that 
plaintifTs  son  had  attained  that  age,  ho 
would  not  have  employed  him.  As  it  was, 
the  boy. was  persistent  and  seemed  anxious  to 
earn  something,  and  on  two  successive  Satur- 
days the  foreman  employed  him  in  moving 
dust  in  the  yard  with  a  wheelbarrow.  On 
one  of  these  occasions  the  father,  in  passing, 
inquired  what  he  was  doing,  and,  being 
told,  said  he  did  not  think  he  could  stand 
the  dust  He  says  that  he  told  the  foreman 
that  he  did  not  want  the  t>oy  to  work  about 
the  factory,  but  the  foreman  denies  it,  and 
testifies,  without  contradiction,  that  the  boy's 
lunch  was  sent  to  him  from  home — referring 
as  we  understand,  to  the  subsequent  period 
of  employment,  between  August  10th  and  Au- 
gust 15th — and  we  hardly  think  that  would 
have  happened  without  the  knowledge  of  bis 
parents,  nor  do  we  find  any  sufflcimt  reascm 
for  believing  that  the  foreman  would  have 
employed  him  against  his  father's  expressed 
wish.  When  he  applied,  on  August  10th,  he 
was  assigned  to  about  as  light  and  as  safe 
work  as  is  done  In  the  factory.  The  moss, 
It  appears,  la  brought  Into  the  upper  story  of 
the  building  upon  an  automatic  carrier,  con- 
sisting of  what  may  be  called  a  belt  of  slats, 
which  passes  up  an  inclined  plane^  over  and 
around  a  wheel  raised  some  five  feet  above- 
the  floor,  and,  in  so  doing,  deposits  the  moss- 
on  the  floor  in  front  of  the  wheeL  The  in- 
cline up  which  the  carrier  moves  is  bniH 
alongside  of  and  about  16  inches  from  the 
wall  of  the  building,  and  the  power  which 
drives  the  apparatus  Is  communicated  to  the 
carrier  wheel  throngh  a  driving  wheel  and 
two  cogwheels,  geared  together  In  the  space 
between  the  end  of  the  carrier  wheel  and 
the  wall,  the  driving  wheel  getting  its  pow- 
er from  a  steam  engine,  through  a  rope,  and 
having  a  grooved  or  hollowed  periphery  in 
which  the  rope  works.  The  driving  wheel, 
which  Is  nearest  the  wall,  is  26  inches  In  di- 
ameter, and  on  the  same  axle  is  a  oogwhe^ 
41.^  inches  In  diameter,  on  which  Is  geared 
(on  the  further  side  from  the  front  of  the 
carrier  wheel)  the  other  cogwheel,  30  inches 
in  diameter.  In  order  to  prevent  the  moss 
and  dirt  brought  up  on  the  carrier  from  fall- 
ing Into  the  cogs,  and  possibly  by  way  of  pre- 
caution against  accidents,  defendant  caused 
to  l)e  built  a  wooden  partition  separating  the 
driving  wheel  and  cogwheels  from  the  car- 
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rier  and  from  the  end  of  the  carrier  wheel, 
and  projecting  to  the  front  edgewise,  so 
that  a  person  standing  Immediately  before 
the  carrier  wheel  would  be  safe  from  contact 
with  the  others.  And  It  was  to  that  position 
that  Clarence  Darsam  was  assigned;  It  be- 
ing bis  duty  to  take  up  with  a  pitchfork  the 
moss  as  the  carrier  brought  it  over  the  wheel 
and  dropped  It  on  the  floor,  and  to  distribute 
It  among  a  number  of  girls  and  women  who 
were  standing  within  a  few  feet  of  him,  and 
whose  function  It  was  to  talie  the  moss  In 
their  hands  and  shake  It  apart 
Being  asked  by  plaintiff's  counsel: 

"Clarence,  bow  did  yon  get  hurt  on  that 
day?  How  did  yon  come  to  get  hurt?"  be 
replied :  "Well,  I  was  standing  tliis  way,  and 
when  I  wanted  to  throw  the  moss,  it  all  hap- 
pened so  quick  that  I  didn't  know  what  had 
bold  of  me,  and  when  I  hollered,  Mr.  Monroe 
[the  foreman]  came  there  with  a  crowbar  and 
Btoi>ped  the  machine,  and  took  my  hand  out  and 
throwed  the  wheel  up.  •  •  •  Q.  What  was 
it  that  caught  your  hand?  A.  Well,  I  don't 
know  exactly  what  it  was,  whether  it  was  the 
flywheel  or  the  cogwheel.  Q.  And  when  Mr. 
Monroe  came  and  took  your  hand  out,  where 
was  your  hand?  A.  It  was  in  the  cogwheels. 
•  •  •  Q.  Clarence,  what  made  your  hand 
get  caught  between  the  cogwheels?  A.  It  was 
my  sleeve.  Q.  Did  you  have  your  coat  on  at 
the  time?  A.  No,  sir,  no  coat.  Q.  Well,  what 
did  you  have  on?  A.  I  bad  on  a  red  shirt,  and 
the  sleeve  was  a  big  sleeve,  and  it  caught*' 

On  his  cross-examination,  his  attention 
was  called  to  the  fact  that  the  cogs  lie  back 
some  15%  Inches,  In  the  narrow  space  be- 
tween the  driving  wheel  and  the  end  of  the 
carrier  wheel,  and  that  the  rope  on  the  driv- 
ing wheel  lies  Imbedded  In  Its  grooved  periph- 
ery, and  he  could  give  no  explanation  fur- 
ther than  to  say  that  he  had  a  button  on 
his  shirt  sleeve,  and  that  It  might  have  been 
canght  between  the  driving  wheel  and  the 
rope,  as  the  latter  was  loose.  Being  asked 
whether  be  knew  that  the  button  was  caught, 
he  replied  that  be  did  not;  the  sum  and 
substance  of  bis  testimony  being  that  be 
knew  nothing  about  the  accident,  save  that 
he  found  his  band  between  the  cogwheels, 
where  (it  may  be  here  stated)  It  was  very 
badly  mangled,  necessitating  the  loss  of  the 
thmnb,  with  the  first  and  second  fingers  and 
part  of  the  palm.  He  was  taken  to  the 
hospital,  and  two  of  the  young  women  who 
were  worldng  with  him  at  the  time  called 
on  blm,  about  a  week  later,  and  they  testi- 
fy as  follows: 

Miss  Louise  Macke: 

"I  asked  him  how  did  he  get  his  band  hurt, 
and  he  said  he  put  his  band  there,  and  be  never 
thought  be  was  going  to  get  iiis  liand  hurt" 

Mrs.  Louise  Scblusser: 

"I  asked  him  how  he  did  that,  and  he  said  be 

Ent  his  hand  behind  there.    Q.  That  he  put  his 
and    in   where?      A.  In    the    cogwheels.      Q. 
That  is  what  Clarence  told  you?    A.  Xes,  sir." 

Being  questioned  in  regard  to  the  state- 
ments thus  attributed  to  bim,  tbe  minor  ad- 


mitted that  the  witnesses  called  on  blm  and 
that  be  bad  a  conversation  with  them,  but 
l>elng  asked,  "Did  you  have  any  conversation 
at  ail  with  those  young  ladles  as  to  bow  this 
accident  happened?"  be  replied,  "No,  sir." 

That  the  accident  could  not  have  happened 
as  the  boy  says  it  did,  or  in  any  other  way 
save  by  bis  deliberately  meddUng  with  the 
driving  wheel  or  cogwheels,  if  the  partition 
to  which  we  have  referred  was  In  position,  Is 
made  manifest  by  all  tbe  testimony,  and  the 
story  told  by  the  boy  rests  upon  tbe  premise 
that  tbe  partition  was  not  In  position.  Tbe 
carpenter  who  built  tbe  partition  (In  1904) 
testified  that,  whilst  be  could  not  absolutely 
identify  tbe  boards,  they  appeared  to  be  tbe 
same  that  he  had  used.  Fourteen. other  wit- 
nesses testified,  positively,  that  tbe  partition 
was  there  on  the  day  of  tbe  accident  and 
had  been  there.  Just  as  it  was  on  that  day, 
from  tbe  time  it  was  built  or  for  a  year 
or  two  years,  as  they  happened  to  know  tbe 
fact 

Plaintiff  seems  to  have  conceived  the  Idea 
that  three  new  planks  of  white  pine  were  put 
in  after  the  accident,  and  tbe  photographer 
employed  by  him  was  probably  Impressed 
with  bis  view  of  tbe  matter,  as  he  testified 
that,  when  he  took  his  photogjraphs  (shortly 
after  those  for  defendant  bad  t)een  taken), 
the  three  planlu  looked  to  bim  like  pieces  of 
dry  goods  cases.  Defendant  however,  called 
several  witnesses  who  testified  that  the 
planks  are  of  yellow  pine,  and,  as  It  would 
have  been  easy  matter  to  have  shown  that 
they  were  wrong,  if  such  had  been  tbe  case, 
we  assume  that  plaintiffs,  who  made  no  at- 
tempt to  disprove  their  statements,  concluded 
that  they  were  right  Apart  from  that  tbe 
testimony  adduced  on  behalf  of  plaintiffs  to 
show  that  tbe  partition  was  not  In  its  place 
at  tbe  time  of  the  accident  is  conflicting,  and 
withal  insuflicient  both  In  volume  and  char- 
acter, to  overcome  that  adduced  by  defend- 
ant We  therefore  conclude,  as  a  matter  of 
fact,  that  tbe  partition  was  In  its  place  when 
tbe  accident  occurred. 

There  was  a  verdict  and  Judgment  in  favor 
of  defendant,  and  plaintiffs  have  appealed. 

Opinion. 

Having  found,  as  facts,  that  tbe  minor, 
whilst  engaged  in  tbe  discharge  of  tbe  duty 
to  which  he  was  assigned,  could  not  have 
come  in  contact  with  the  driving  wheel  or 
cogwheels,  and  hence  could  not  have  been 
Injured  by  them,  if  tbe  partition,  represent- 
ed In  tbe  photographs  offered  In  evidence, 
was  In  position,  and  that  tbe  partition  was 
In  position  at  the  time  of  and  prior  to  tbe 
accident  we  are  now  to  inquire  whether  de- 
fendant should  be  held  liable  upon  any  oth- 
er basis  than  that  of  its  alleged  negligence 
in  falling  to  provide  one  of  its  employes  with 
a  safe  place  in  which  to  do  bis  work. 

Counsel  for  plaintiffs  refers  the  court  to  tbe 
provisions  of  Act  No.  34,  p.  60,  of  1900,  which. 
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ao  far  as  they  are  pertinent  to  the  Issue  to 
be  determined,  read: 

"Section  1.  •  •  •  That  no  boy,  under  the 
age  of  twelve  years,  and  no  girl,  under  the  age 
of  fourteen  years,  shall  be  employed  In  any 
factory,  mill,     etc. 

"Sec.  7.  •  *  *  That  any  person  who  shall 
riolate  any  of  the  proTisions  of  this  act  shall 
be  deemed  guilty  of  an  offense  for  each  viola- 
tion thereof,  and,  upon  conviction  of  the  same, 
shall  be  punished  by  a  fine,  *  *  *  or  by  an 
imprisonment,"  etc. 

From  this  law  be  argues  that,  by  tbe  mere 
fact  of  his  employing  tbe  minor,  Clarence 
Darsam,  in  his  factory,  defendant  was  guilty 
of  negligence  which  renders  him  civilly  lia- 
ble for  any  Injury  which  the  minor  may  have 
sustained  whilst  so  employed,  and  this  wheth- 
er there  was  any  proximate  causal  connection 
between  tbe  employment  and  tbe  Injury  or 
not,  and  be  cites,  among  others,  tbe  follow- 
ing authority,  to  wit: 

"Status  of  Children  Employed  In  Violation  of 
Statute. — Upon  this  subject,  one  idea  is  that  the 
hiring  of  a  boy  under  twelve  years  of  age,  in 
violation  of  a  statute  declaring  it  to  be  a  mis- 
demeanor, constitutes  .  negligence  per  se,  such 
as  will  render  the  employer  liable  for  ail  in- 
juries suffered  in  consequence  of  and  in  course 
of  the  employment.  Another  view  is  that  to 
employ  a  child,  in  violation  of  such  statute,  to 
operate  a  dangerous  machine,  is  evidence  of 
negligence,  in  case  the  child  is  injured  in  so 
working,  because  the  statute  indicates  that  such 
children  are  unfit,  by  reason  of  their  imma- 
turity and  indiscretion,  to  be  bo  employed." 

The  remaining  portion  of  tbe  section  thus 
quoted  (as  supplied  by  defendant's  counsel) 
reads : 

"But  the  view  which  more  nearly  comfwrts 
with  judicial  analogies  is  that  such  unlawful 
employment  of  a  cliiid  does  not,  per  se,  consti- 
tute negligence  which  will  render  the  employer 
liable  for  injuries  to  the  child,  where  such 
employment  is  not  the  direct  or  proximate 
cause  of  the  injury."  Thompson  on  Negligence 
(2d.  Ed.)  vol.  4,  i  8827. 

And  tbe  view  of  the  learned  author,  as 
thus  expressed,  is  sustained  by  a  consensus 
of  opinion.    Thus: 

"When  it  appears  that  the  violation  of  a  stat- 
ute, ordinance,  or  municipal  regulation  was  a 
contributing  cause  to  produce  the  injury  com- 
piained  of,  then  such  statute  *  *  *  is 
competent  evidence  to  charge  the  defendant  with 
negfigence.  But  such  evidence  is  incompetent, 
as  being  immaterial,  if  the  violation  of  the 
statute  did  not  contribute  to  produce  the  in- 
jury." Bnswell  on  Personal  Injuries  (2d  Ed.) 
185,  citing  Wakefield  v.  Conn.  &  P.  R.,  37  Vt 
330,  86  Am.  Dec.  711;  Steves  v.  Oswego  & 
Syracuse  B.  B.,  18  N.  Y.  422;  Brooks  v.  Buf- 
falo &  N.  F.  B.  B.,  25  Barb.  (N.  Y.i  600; 
Dascamb  v.  Buffalo  &  State  Line  B.  B.,  27 
Barb.  (N.  Y.)  221;  Evans  v.  Am.  Iron  Tube 
Co.  (C.  C.)  43  Fed.  619. 

'"nie  fact  that  defendant's  violation  of  duty 
consists  in  the  violation  of  a  statute  will  not 
relieve  the  plaintiff  of  the  obligation  of  showing 
that  he  was  in  the  exercise  of  due  care" — citing 
Taylor  v.  Carew  Mfg.  Co.,  143  Mass.  470,  10 
N.  B.  308;  Nosier  v.  Chicago,  B.  &  Q.  B.  B.,  73 
Iowa,  268,  34  N.  W.  850:  Ryail  v.  Cent.  Pac 
B.  R.,  76  Cal.  474,  18  Pac.  430;  Hudson  v. 
Wabash  R.  R.,  101  Mo.  13,  14  S.  W.  15. 

"Thoa  the  violation,  by  the  employer,  of  a 


statute  requiring  cogs  in  factories  to  be  proper- 
ly guarded,  does  not  render  the  employer  liable 
for  an  injury  to  an  employ^  by  coming  in  con- 
tact with  unguarded  cogs,  when  the  danger 
was  obvious  and  the  employ^  assumed  the  risk 
of  it" — citing  E.  S.  Higffins  Carpet  Co.  v. 
O'Keefe,  79  Fed.  900,  25  a  C.  A.  220,  61  U. 
!^.  App.  74;  Buswell  on  Personal  Injuries  (2d 
Ed.)  pp.  187,  188. 

"In  many  jurisdictions  statutes  have  l>een 
enacted  which  impose  upon  masters  certain 
duties  in  relation  to  their  servants.  While  it 
is  well  settled  that  the  violation  of  these  pro- 
visions is  negligence  per  se,  and  actionable,  it 
injuries  are  sustained  by  the  servants  in  con- 
sequence thereof,  they  are  nevertheless  not  so 
construed  as  to  abrogate  the  ordinary  rules 
relating  to  contributory  negligence,  which  is 
available  as  a  defense,  notwithstanding  the 
statutes,  unless  they  are  so  worded  as  to  leave 
no  doubt  that  this  defense  is  to  be  excluded." 
A.  &  E.  Enc.  of  Law  (2d  Ed.)  vol.  20,  p.  151. 
See,  also,  26  Cyc.  p.  1091. 

The  doctrine  thus  stated  has  been  recog- 
nized by  this  court  in  Clements  v.  La.  Elec- 
tric Light  Co.,  44  La.  Ann.  692,  11  South.  51, 
16  L.  B.  A.  43,  32  Am.  St  Rep.  348,  Hailey 
V.  Texas  &  P.  R.  Co.,  113  La.  533,  37  Soutb. 
131,  and  Lopes  v.  Sahuque,  114  La.  1004,  38 
South.  810.  In  McClougbry  v.  Finney,  37 
La.  Ann.  31  (relied  on  by  plaintltF),  defend- 
ant, a  dealer  in  Western  produce,  bad  piled 
a  lot  of  grain  In  sacks  on  the  banquette,  in 
violation  of  a  city  ordinance,  and  this  court 
having,  In  the  original  opinion,  nsed  some 
language  which  suggested  tbe  Idea  that  he 
thereby  became  liable  for  an  Injury  sustain- 
ed by  a  boy  by  reason  of  tbe  falling  of  tbe 
sacks,  and  without  reference  to  any  con- 
tributory negligence  of  which  the  boy  might 
have  been  guilty,  a  rehearing  was  applied 
for.  In  refusing  which.  Manning,  C.  J.,  said : 

"A  re-examiuation  of  the  record  confirms  us 
in  the  opinion,  expressed  before,  that  there  is 
no  proof  of  contributory  negligence,  and,  there- 
fore, there  is  no  need  to  say  what  effect  proof 
of    contributory    negligence    would    have. 

In  tbe  cases  of  Queen  t.  Dayton  Coal  & 
Iron  Co.,  95  Tenn.  458,  82  S.  W.  460,  30  L.  R. 

A.  82,  49  Am.  St  Rep.  935,  and  Marino  t. 
Lehmaier,  173  N.  Y.  530,  66  N.  E.  572,  61  L. 

B.  A.  811,  tbe  boys,  on  whose  account  tbe 
damages  were  claimed,  were  both  injured 
whilst  in  the  actual  discharge  of  the  duties 
for  which  they  were  employed  In  violation 
of  prohibitory  statutes,  and  hence  sustain- 
ed their  injuries  by  reason  of  such  employ- 
ment In  the  instant  case,  considered  with- 
out reference  to  bis  status  as  a  minor,  the 
employment  of  Clarence  Darsam  bad  no 
more  causal  connection  with  tbe  Injury  stis- 
tained  by  him  than  it  would  liave  bad  if, 
employed  to  devote  an  hour  a  day  to  the 
copying  or  addressing  of  letters  In  the  office, 
he  bad  of  bis  own  motion  undertaken  to  In- 
vestigate some  curious  machine  In  a  remote 
part  of  tbe  building,  and  bad  been  Injured 
in  so  doing. 

Moreover,  It  will  be  noted  that  we  have 
found  as  a  fact  that  defendant's  foreman 
employed  the  boy  In  tbe  belief,  superinduced 
by  tbe  boy's  own  representations,  bis  appear- 
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aoce,  and  the  apparent  acquiescence  of  his 
family,  that  be  was  at  least  14  years  of  age, 
a  circumstance  which  will  be  borne  In  mind 
in  the  consideration  of  the  remaining  ques- 
tion :  Was  the  danger  that,  being  in  the  fac- 
tory, be  might  curiously  put  his  fingers  be- 
tween cogwheels  which  were  not  .connected 
with  his  employment  and  with  which  he  bad 
no  concern,  a  danger  unsuitable  to  or  be- 
yond his  apparent  capacity?  The  generally 
accepted  view  in  regard  to  the  relations  be- 
tween minors  and  tbeir  employers  is,  as  we 
think,  correctly  stated  as  follows: 

"Persons  who  employ  children  to  work  with 
or  about  dangerous  machinery,  or  in  dangerous 
places,  should  anticipate  that  they  will  ex- 
ercise only  such  judgment,  discretion,  and  care 
as  is  usual  among  children  of  the  same  age 
under  similar  circumstances,  and  are  bound  to 
use  due  care,  having  regard  to  tbeir  age  and 
experience,  to  protect  them  from  dangers  in- 
cident to  the  situation  in  which  they  are  plac- 
ed; and  as  a  reasonable  precaution,  in  the  ex- 
ercise of  such  care  in  that  behalf,  it  is  the  duty 
of  the  employer  to  so  instruct  such  employes 
concerning  the  dangers  connected  with  their 
employment  which,  from  their  youth  and  in- 
ezi>erience,  they  may  not  or  are  presumed 
not  to  appreciate  or  comprehend,  that  they 
may,  by  the  exercise  of  such  care  as  ought  rea- 
sonably to  be  expected  of  them,  guard  against 
and  avoid  Injuries  therefrom.  Yet  the  mere 
fact  that  the  servant  is  a  minor  does  not  of  it- 
self affect  the  liability  of  the  principal  or 
master  as  to  obvious  defects  and  dangers,  un- 
less the  minor  was  a  child  of  unsuitable  age 
to  be  exposed  to  unsuitable  risks  in  a  hazardous 
business.  If  a  minor  engages  to  work,  the 
risks  of  the  business  are  incident  to  the  work, 
so  far  as  he  is  competent  to  comprehend  and 
appreciate  them.  And  it  can  make  no  differ- 
ence in  the  application  of  the  rule  whether 
such  employment  was  with  or  without  the 
consent  of  the  parent"  Master's  Liability  for 
Injury  to  Servants:  Bailey,  pp.  114,  115. 
See,  also,  Kinkead,  Torts,  vol.  1,  p.  325;  La- 
batt.  Master  &  Servant,  vol.  1,  g  348  (p.  890); 
A.  &  E.  Enc.  of  Law  (2d  Ed.)  pp.  406,  407,  409. 

Defendant's  foreman  says.  In  his  testi- 
mony, that  he  told  the  minor,  Clarence — 

•*to  stay  tfiere"  (in  a  perfectly  safe  place)  "and 
to  throw  that  moss  over  there"  (a  safe  occupa- 
tion) "and  keep  away  from  the  end,  from  the 
machine,  from  everything  else.  *  •  •  I  ran 
him  away  when  he  came  around  the  gin,  one 
time,  not  only  once  or  twice,  but  I  told  him 
to  go  and  stand  behind  the  carrier  wheel,  in 
his  own  position,  *  *  *  at  the  place  where 
be  was  workmg." 

It  IB  trne  that  the  boy  denies  that  he  re- 
ceived such  instructions,  but  we  think  the 
foreman  is  corroborated,  in  that  the  other 
employes  who  were  working  about  the  car- 
rier girls  and  women  unite  in  testifying  that 
they  all  received  such  instructions,  and  It  Is 
Improbable  that  the  foreman  would  have 
made  an  exception  in  the  case  of  the  boy. 
Beyond  that,  it  seems  to  us  that  an  Intelli- 
gent boy.  In  bis  twelfth  year,  who  has  at- 
tended school  sufficiently  to  have  acquired 
the  rudiments  of  a  common-school  education, 
who  has  lived  across  the  street  from  a  fac- 
tory in  which  his  older  brothers  were  em- 
ployed, and  about  which  he  has  played  and 


worked,  may  be  assumed  to  have  sufficient 
capacity  to  appreciate  a  danger  so  obvious 
as  tliat  involved  in  coming  In  contact  with 
plainly  exposed  revolving  cogwheels.  In 
fact,  he  himself  admits  that  be  knew  the 
danger.  Upon  the  whole,  we  find  no  error  in 
the  verdict  and  Judgment  appealed  from,  and 
they  are,  accordingly,  affirmed,  at  the  cost  of 
the  appellant 

'  ass  Ala.  iS3) 

THBO.  POULL  &  CO.  v.  FOT-HATS  CONST. 

CO. 
(Supreme  Court  of  Alabama.     Feb.   4,  1909.) 

1.  Statutes  (8  167*)— Repeal— Codification 
— Failure  to  Incobpobate  Act. 

The  general  rule  is  that,  if  no  contrary  in-^ 
tention  is  expressed  in  the  act  adopting  a  code 
of  laws,  all  general  statutes  of  a  public  nature 
in  force  when  the  Code  is  adopted  and  promul- 
gated, and  not  embraced  therein,  are  repealed 
b^  virtue  of  such  omission,  and  by  the  laws  pro- 
viding for  the  preparation,  revision,  adoption, 
and  promulgation  of  the  Code ;  and  hence  Code 
1896,  §  436,  allowing  one  year  from  the  rendi- 
tion of  a  judgment  within  which  an  appeal  may 
be  taken,  was  repealed  by  Code  1907,  §  2868, 
providing  that  appeals  under  the  chapter,  ex- 
cept where  a  different  time  is  prescribed,  must 
be  taken  within  six  months. 

[EJd.    Note. — For   other   cases,    see    Statutes, 
Cent.  Dig.  S  243 ;   Dec  Dig.  §  167.*] 

2.  Limitation  of  Actions  (g  9*)— Change  ot 
Limitation— ExisTiNQ  Actions. 

An  appeal  being  part  of  a  remedy,  and  not 
a  vested  right.  Code  1907,  {  10,  providing  that 
the  Code  shall  not  affect  any  existing  right, 
remedy,  etc.,  but  that  as  to  such  cases  the  laws 
in  force  at  the  adoption  of  the  Code  shall  con- 
tinue in  force,  contmues,  as  to  a  judgment  ren- 
dered before  the  adoption  of  the  Code,  the  ri^ht 
to  take  an  appeal  within  a  jrear  from  rendition 
of  the  judgment,  expressly  given  by  Code  1896, 
§  436,  though  Code  1907,  §  2868,  lowers  the 
limitation  to  six  months. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent.  Dig.  H  27,  30 ;  Dec.  Dig.  {  9.»] 

3.  Contbacts  (§  337*)— Action  for  Breach- 
Plea  niNO— Allegation  OF  AuouHT  Claim- 
ed Due  and  Unpaid. 

A  count  of  a  complaint  in  an  action  for 
breach  of  an  agreement,  alleging  that  plaintiff 
complied  with  all  the  provisions  of  the  agree- 
ment, but  that  defendant  breached  it  by  not 
paying  the  consideration,  $1,000,  stipulated  in 
the  agreement,  sufficiently  alleges  the  amount 
due  and  unpaid. 

[Ed.   Note.— For  other  cases,  see   Contracts, 
Cent  Dig.  i  1683 ;  Dec.  Dig.  g  337.*1 

4.  Appeal  and  (Ebbob  (§  1040*)— Review— 
Habmlgss  Ebbob— Ovebbuling  Demubbeb. 

Where  the  evidence  without  conflict  shows 
that  there  was  no  breach  of  a  contract  which  a 
plea  set  up  and  alle^ted  to  have  been  breached, 
the  overruling  of  a  demurrer  to  the  plea,  if  er- 
roneous, was  not  prejudicial. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  4101 ;  Dec.  Dig.  g  1040.*] 

5.  Pleading  (g  143*)— Recoupment— Nature 
OF  Remedy. 

If  a  defendant  has  been  damaged  by  plain- 
tiff's breach  of  a  contract  in  suit,  a  plea  of  re- 
coupment is  the  procedure  by  which  defendant 
may  bring  the  matter  before  the  court  and  have 
his  damages  considered. 

[Ed.    Note. — For    other   cases,    see    Pleading 
Cent.  Dig.  g  292;    Dec.  Dig.  g  143.*] 
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6.  Tbiai,  (I  194»)— Instructiohb— Invadinq 
Pbovinck  of  Jttbt. 

Id  an  action  for  breach  of  contract,  where 
defendant  set  off  plaintiff's  breach  of  another 
contract,  a  charge  that,  to  constitute  proof  of 
plaintiff's  breach  of  that  contract,  it  must  be 
shown  that  the  terms  of  the  contract,  including 
plans  and  specifications,  or  some  one  provisioo 
or  term  thereof,  has  been  broken,  was  not  in- 
vasive of  the  province  of  the  jury. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  M  450,  460 ;    Dec  Dig.  {  194.*) 

7.  CoNTBACTB  (S  348*)— Actions  fob  Bbeach 

— SeT-OfP— BUBDEN    OF    PBOOF. 

In  an  action  for  breach  of  contract,  where 
defendant  set  off  plaintififs  alleged  breach  of 
another  contract,  the  burden  was  on  defendant 
to  prove  to  the  Jury's  reasonable  satisfaction 
the  material  allegationa  of  his  pleas  of  set-off, 
or  one  of  them. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  {  1754;   Dec  Dig.  (  348.*] 

&  Afpbai,  and  Ebbob  (S  215*)— Objectiorb 
Below  —  Inbtbuotionb  —  Misi^eadinq  In- 
STBucnons. 

In  an  action  for  breach  of  contract,  where 
defendant  set  off  plaintiff's  alleged  breach  of 
another  contract,  a  charge  that  the  burden  is 
on  defendant  to  prove  to  the  jury's  reasonable 
satisfaction  the  material  allegations  of  his  pleas, 
or  one  of  them,  of  set-off,  including  the  fact  (if 
it  be  a  fact)  that  plaintiff  breached  the  contract 
alleged  therein,  and  that  defendant  was  dam- 
aged thereby,  was  misleading  in  its  tendencies, 
so  that  it  might  properly  have  been  refused ; 
but  defendant,  not  having  taken  available  meas- 
ures at  the  trial  to  protect  himself  against  it, 
cannot  complain  of  it  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  1311 ;   Dec.  Dig.  i  215.*] 

9.  SE?r-OrF  and  CocNTSBOiJini  (|  1*)— "Set- 
Off"— Natube. 

A  "set-off"  is  a  final  demand  growing  out 
of  an  independent  transaction,  liquidated  or  un- 
liquidated, not  sounding  in  damages  merely,  sub- 
sisting between  the  parties  at  the  commence- 
ment of  the  suit 

[Ed.  Note.— For  other  cases,  see  Set-Off  and 
Counterclaim,  Cent.  Dig.  S  1;    Dec.  Dig.  S  1.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7,  pp.  6439-^444 ;    vol.  8,  pp.  7798,  7799.] 

10.  Appeal  and  E^bob  ({  1064*)— Review— 
Habmless  Ebbob— iNSTttucTioNS. 

In  an  action  for  breach  of  contract,  where 
defendant  set  off  plaintiff's  alleged  breach  of 
another  contract,  and  defendant's  evidence  show- 
ed that  there  was  no  material  difference  between 
the  parties  as  to  the  work  done  under  the  con- 
tract sued  on,  thus  proving  plaintiffs  demand, 
the  giving  of  a  charge  that  a  plea  of  set-off 
confesses  the  debt  sued  on,  but  says  that  plain- 
tiff ought  not  to  have  judgment  therefor,  be- 
cause he  owes  defendant  a  debt  which  defendant 
elects  and  offers  to  set  off  against  the  claim  in 
suit,  was  not  reversible  error;  the  first  postu- 
late, if  erroneous,  being  harmless  to  defendant 
and  the  remainder  being  merely  misleading. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  4219 ;   Dec  Dig.  f  1064.*] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty;   A.  A.  Coleman,  Judge. 

Action  by  the  Foy-Hays  Construction  Com- 
pany against  Tbeo.  Poull,  doing  business  as 
Theo.  Poull  Sc  Co.  Judgment  for  plaintiff, 
and  defendant  appeals.    Affirmed. 

The  first  count  in  the  complaint  Is  for 
breach  of  a  contract  entered  Into  between  the 


parties  on  the  17th  day  of  July,  1905,  for 
the  building  by  the  Foy-Haya  Construction 
Company  of  certain  work  ui>on  a  high  school 
at  a  fixed  price  of  $1,000,  and  an  acceptance 
thereof  by  the  Tbeo.  Poull  Company,  who 
bad  the  contract  for  constructing  the  entire 
building,  and  the  breach  alleged  is  the  fail- 
ure to  make  the  payment  on  the  completion 
of  the  work.  The  other  counts  are  for  work 
and  labor  done  and  materials  furnished,  etc. 
The  third  plea  sets  up  a  failure  of  plaintiff 
to  comply  with  the  contract  of  July  17,  1905, 
in  that  the  plaintiff  failed  to  do  such  work 
as  per  plans  and  specifications  and  to  the 
satisfaction  of  the  architect  and  superintend- 
ent In  charge  of  said  work,  in  that  the  en- 
gine room  in  the  basement  was  never  com- 
pleted, and  the  floor  in  the  passage  was  two 
Inches  too  high,  and  that  said  work  was  not 
done  within  the  time  of  the  contract,  to  the 
damage  of  the  defendant  In  the  sum  of  $5,- 
000,  which  sum  Is  offered  to  be  set  off  and 
claim  judgment  for  the  excess.  The  second 
replication  to  the  third  plea  Is  that  the  plain- 
tiff did  not  put  In  the  cement  floor  in  the 
basement  room  designated  in  the  contract  for 
the  reason  that  when  be  was  on  the  ground 
and  ready  to  begin  filling  In  same  the  founda- 
tion for  machinery  in  said  room  was  not  In 
and  the  room  was  not  ready  for  the  floor, 
and  defendant  asked  plaintiff  to  leave  that 
alone,  and  that  he  would  put  It  In  himself, 
or  have  It  put  In. 

The  following  charges  were  given  for  the 
plaintiff:  "(3)  I  charge  you  that  a  plea  or 
set-off  confesses  the  debt  sued  on,  but  says 
that  plaintiff  ought  not  to  have  judgment 
therefor,  because  he  owes  the  defendant '« 
debt,  which  the  defendant  elects  and  offers 
to  set  off  against  the  claim  In  suit  (4)  I 
charge  you  that  a  set-off  Is  a  final  demand, 
growing  out  of  an  independent  transaction, 
liquidated  or  unliquidated,  not  sounding  in 
damages  merely,  subsisting  between  the  par- 
ties at  the  commencement  of  th^  suit." 
Charge  5  Is  set  out  in  the  opinion.  "(6)  I 
charge  you,  gentlemen  of  the  jury,  that  the 
burden  is  on  the  defendant  to  prove  to  your 
reasonable  satisfaction  the  material  allega- 
tions of  bis  pleas,  or  one  of  them,  of  set-off. 
Including  the  fact  (if  It  be  a  fact)  that  plain- 
tiff breached  the  contract  alleged  therein, 
and  that  defendant  was  damaged  thereby." 

Tomllnson  &  McCuUough,  for  ai^lant 
Francis  M.  Lowe,  for  appellee. 

DENSON,  J.  This  cause  Is  submitted  on  a 
motion  to  dismiss  the  appeal,  as  well  as  on 
the  merits.  The  motion  rests  upon  the 
ground  that  the  appeal  was  not  taken  within 
the  time  prescribed  by  the  statute ;  that  the 
right  of  appeal  was  barred  by  tbe  statute  of 
limitations.  The  judgment  Is  a  final  judg- 
ment, and  was  rendered  by  the  circuit  court 
of  Jefferson  county  on  the  19th  day  of  June. 
1907.    The  appeal  was  taken  on  the  18th  day 
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of  Jnue,  1908,  more  than  6  months  after  the 
rendition  of  the  Judgment,  and  48  days  after 
the  Code  of  1907  went  Into  effect 

The  statute  In  force  at  the  time  the  Judg- 
ment was  rendered  allowed  one  year  from  the 
rendition  of  the  Judgment  within  which  an 
appeal  might  be  taken  (Code  1896,  g  436) ;  but 
section  2888  of  the  Code  of  1907,  which  be- 
came effective  on  May  1,  1908,  provides  that 
"appeals  under  this  chapter,  except  in  such 
cases  as  a  different  time  Is  prescribed,  must 
be  taken  within  six  months."  It  will  be  ob- 
served that  there  1b  no  saving  clause  express- 
ed In  this  section  of  the  Code  In  respect  to 
Judgments  In  existence  at  the  time  the  Code 
took  etrect  The  general  rule  Is  that,  no  con- 
trary intention  being  expressed  In  the  act 
adopting  a  code  of  laws,  all  general  statutes 
of  a  public  nature  In  force  when  the  Code  Is 
ad(9ted  and  promulgated,  and  not  embraced 
therein,  are  repealed  by  virtue  of  such  omis- 
sion, and  by  the  laws  providing  for  the  prep- 
aration, revision,  adoption,  and  promulga- 
tion of  the  Code.  Hatchett  v.  Bllllngslea,  65 
Ala.  16 ;  Carmlchael  v.  Hays,  66  Ala.  543 ; 
Sawyers  v.  Baker,  72  Ala.  49;  Werbom  v. 
Austin,  77  Ala.  881 ;  Benners*  Case,  124  Ala. 
97,  26  South.  942.  Under  this  rule  there  can 
be  no  doubt  that  section  436  of  the  Code  of 
1896  (referred  to  above)  was  repealed  by  the 
adoption  and  promulgation  of  the  Code  of 
1S07,  leaving  In  lien  thereof,  and  as  a  sub- 
stitute therefor,  section  2868  of  the  Code  of 
1907. 

But  we  agree  with  appellee's  counsel  that 
an  appeal  Is  a  part  of  the  remedy,  and  is  not 
a  vested  right  Elliott's  App.  Proc.  i  76; 
B.  &  P.  B.  B.  Co.  V.  Grant,  98  U.  S.  398,  25 
L.  Bd.  231;  Dennlson  v.  Alexander,  103  U. 
S.  522,  26  L.  Ed.  313;  McClaln  v.  WUllams, 
10  a  D.  832,  73  N.  W.  72,  43  L.  R.  A.  287, 
289;  Smith  v.  Packard,  12  Wis.  371.  This 
being  true,  It  Is  our  opinion  that  section  10 
of  the  present  Code  continues  In  force  the 
statute  of  limitations  of  one  year  as  to  all 
Judgments  rendered  before  the  adoption  of 
the  Code  (such  as  the  one  here  appealed 
from),  and  saves  to  the  appellant  the  ap- 
peal which  appellee  seeks  to  have  dismissed. 
The  case  of  Mazange  v.  Slocum,  23  Ala.  668, 
cited  by  appellee.  Is  not  in  conflict  with  the 
theory  that  section  10  saves  the  appeal,  as 
above  Indicated.  In  that  case  a  very  differ- 
ent proposition  was  before  the  court  from 
the  one  now  before  us.  Section  12  of  the 
Code  of  1852  was  under  consideration.  It 
will  be  remembered  that  the  Code  of  1852 
abolished  the  writ  of  error  as  the  method  of 
bringing  civil  cases  to  this  court  for  review, 
and  for  the  first  time  In  Alabama  establish- 
ed appeal  as  the  remedy.  Section  3040  of 
that  Code  fixed  two  years  as  the  limitation 
for  the  suing  out  of  appeals,  and  provided 
that  It  should  not  apply  to  then  existing 
Judgments  and  appeals.  The  Code  took  ef- 
fect on  the  17th  day  of  January,  1853.  Aft- 
er that  date  a  writ  of  error  (that  In  the 
Mazonge-SIocum  Case,  supra)  was  issued  on 


a  Judgment  rendered  prior  to  the  specifled 
date.  The  court  held  that  appeal  was  the 
only  remedy,  and  dismissed  the  writ  So  It 
was  the  form  of  the  remedy,  Instead  ot  the 
qnestlon  of  limitations,  that  was  Involved. 

But  it  was  sougbt  in  that  case  to  save  the 
writ  of  error  under  section  12  of  the  Code, 
which  read  as  follows:  "No  action  or  pro- 
ceeding commenced  before  the  adoption  of 
this  Code  shall  be  affected  by  Its  provisions." 
The  court  answered  that  contention — Chil- 
ton, O.  J.,  delivering  the  opinion — as  fol- 
lows; *^he  .meaning  of  this  twelfth  section 
Is  that  actions  and  proceedings  commenced 
before  the  Code  took  effect  are  governed  by 
the  old  law  as  to  all  continuous  proceedings 
had  in  the  court  In  which  they  are  pending; 
but  proceedings  In  the  nature  of  a  new  ac- 
tion, although  predicated  upon  the  determi- 
nation of  the  court  had  under  the  old  law, 
if  commenced  after  the  Code  went  into  oper- 
ation, must  conform  to  its  provisions."  It 
was  also  held  that  an  appeal,  like  the  writ 
of  error  for  which  it  was  substituted,  was 
a  new  proceeding,  and  was  the  commence- 
ment of  proceedings  In  this  court  to  revise 
the  action  of  the  court  ttelow,  and  therefore 
could  not  be  regarded  as  the  continuation  of 
proceedings  in  the  lower  court  Iti  other 
words,  the  effect  of  the  decision  was  that 
section  12  did  not  apply  to  the  remedy  by 
appeal,  nor  to  the  writ  of  error. 

Section  10  of  the  present  Code  provides 
that:  "This  Code  shall  hot  affect  any  exist- 
ing right,  remedy,  or  defense,  nor  shall  it 
affect  any  prosecution  now  commenced,  or 
which  shall  be  hereafter  commenced,  for 
any  offense  already  committed.  Aa  to  ail 
such  cases  the  laws  in  force  at  the  adoption 
of  this  Code  shall  continue  in  force."  We 
think  It  cannot  be  doubted  that  to  abridge 
the  time  within  which  an  appeal  may  be 
taken  would  affect  the  right  of  or  remedy  by 
appeal.  In  this  case,  for  instance,  if  the 
six-mont.hs  statute  be  held  to  apply  to  the 
Judgment  here  appealed  from,  the  appeal 
was  lost  when  the  Code  became  effective. 
We  are  clear  In  our  conclusion  that  section 
10  of  the  Code  continues  in  force  the  limi- 
tations of  one  year  for  appeals  from  Judg- 
ments rendered  prior  to  the  1st  day  of  May, 
1908.  Therefore  the  motion  to  dismiss  the 
appeal  is  overruled. 

The  action  is  one  for  breach  of  a  contract 
or  agreement,  alleged  to  have  been  made  be- 
tween the  parties,  whereby  plaintiff  agreed 
to  do  certain  work  for  the  defendant  on  the 
Birmingham  high  school  building;  the  de- 
fendant having  contracted  with  that  city  to 
construct  such  building.  It  is  alleged  in  the 
first  count  of  the  complaint,  which  is  a  spe- 
cial count  for  breach  of  the  agreement,  that 
plaintiff  complied  with  all  the  provisions  of 
the  contract,  but  that  defendant  breached  it 
by  not  paying  the  consideration  ($1,000)  stip- 
ulated In  the  agreement  It  is  shown  in  the 
count  that  the  consideration  was  to  be  paid 
on  the  completion  of  the  work.    The  aver- 
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ments  of  this  count  are  an  answer  to  the 
ground  ot  demurrer  Insisted  upon,  that  the 
count  does  not  allege  the  amount  claimed 
as  due  and  unpaid. 

Whether  the  demurrer  to  the  second  repli- 
cation to  plea  3  was  or  was  not  Improperly 
overruled  is  immaterial,  as  the  evidence  with- 
out conflict  showed  that  there  was  no  breach 
of  the  contract  of  July  17,  1906,  set  up  In 
said  plea.  The  defendant  himself  testified 
that  there  was  no  material  difference  be- 
tween him  and  the  plaintiff  "as  to  the  worl: 
under  that  contract"  Consequently  defend- 
ant was  entitled  to  nothing,  so  far  as  that 
plea  was  concerned,  even  If  the  replication 
had  not  been  in  the  case. 

If  a  defendant  has  suffered  damages  on 
account  of  a  breach  by  the  plaintiff  of  the 
contract  upon  which  the  plaintiff  bases  his 
cause  of  action,  a  plea  of  recoupment  is  the 
procedure  by  which  defendant  may  bring 
the  matter  before  the  court  and  hare  bis 
damages  considered.  Behrman  v.  Newton, 
103  Ala.  525,  529,  15  South.  838.  For  this 
reason  we  see  no  reversible  error  in  the  ac> 
tlon  of  the  court  in  giving  charge  2,  request- 
ed by  the  plaintiff. 

The  defendant's  defense  is  that  plaintiff 
had  breached,  to  the  defendant's  damage,  a 
contract  made  April  1,  1905;  and  there  is 
.''.estlmony  in  the  record  which  tends  to  sup- 
port the  defense.  The  plaintiff  requested, 
and  the  court  gave,  the  following  charge: 
"(5)  I  charge  you,  gentlemen  of  the  Jury, 
that  to  constitute  proof  of  a  breach  of  con- 
tract executed  by  plaintiff  and  defendant 
April  1,  1905,  upon  the  part  of  the  plaintiff, 
it  must  be  shown  that  the  terms  of  the  con- 
tract, including  plans  and  specifications,  or 
some  one  provision  or  term  thereof,  has 
been  broken."  This  charge  is  criticised,  in 
brief  of  appellant's  counsel,  as  being  inva- 
sive of  the  province  of  the  Jury.  The  criti- 
cism is  inapt. 

The  proposition  of  law  involved  in  charge 
6,  given  for  the  plaintiff,  is  correct;  and 
while  the  charge  is  misleading  in  Its  ten- 
dencies, and  the  court  could  well  have  refus- 
ed It  on  this  account,  yet  the  defendant 
could  have  protected  himself  against  its  mis- 
leading tendencies,  and  the  court  will  not 
be  put  In  error  for  giving  It  Woodward 
Iron  Co.  V.  Curl,  44  South.  969. 

Charge  4,  as  copied  In  the  transcript  cor- 
rectly defines  set-off,  and  was  properly  giv- 
en. The  charge  is  not  the  same  as  charge 
4  set  out  in  appellant's  brief,  and  we  have 
found  in  the  record  no  charge  correspond- 
ing with  that  so  quoted  by  the  appellant 
But  waiving  this  point  and  taking  the  brief 
of  counsel  as  referring  to  charge  3,  which  he 
sets  out,  and  which  is  covered  by  the  sixth 
ground  in  the  assignment  of  errors,  the  court 
cannot  be  put  in  error  for  giving  charge  3, 
because  the  evidence  of  the  defendant  Theo. 
Poull,   showed  without  dispute  that  there 


was  no  material  difference  between  plaintiff 
and  defendant  as  to  the  work  done  under 
the  contract  of  July  17,  1906,  the  one  sued 
upon.  Therefore  plalntifTs  demand  was 
proved,  and  the  first  postulate  of  the  charge. 
If  erroneous,  could  not  possibly  have  worked 
Injury  to  defendant  and  the  remainder  of 
the  charge  was  misleading  merely. 

The  court  did  not  err  In  overmling  the 
motion  for  a  new  trial. 

We  have  treated  all  the  grounds  of  error 
insisted  upon  in  the  briefs,  but  can  sustain 
none,  and  the  Judgment  appealed  from  Is  af- 
firmed. 

Affirmed. 

TYSON,  C.  J.,  and  SIMPSON  and  MAT- 
FIELD,  JJ.,  concur. 

(160  Ala.  ISS) 

GARDINA  V.  BOARD  OF  REGISTRARS 

OF  JEFFERSON  COUNTY. 
(Supreme  Court  of  Alabama.    Feb.  2,  1909.) 

1.  Elections    (J    1*)— Suttbaqb— Natobs   or 
Right. 

While  theoretically  sovereignty  is  in  th« 
people,  practically  it  resides  only  in  those  who 
exercise  the  right  of  suffrage. 

[Ed.  Note.— For  other  cases,  see  BUectiwiB, 
Cent  Dig.  {  1;   Dec.  Dig.  {  1.*] 

2.  Elections  (J  5*)— Rioht  o»  SuFFKAGfr— 
.  PowKB  to  Regulate— States. 

Power  to  determine  who  are  entitled  to  ex- 
ercise the  right  of  suffrage  ii  in  the  several 
states,  except  as  restricted  by  the  fifteentli 
amendment  of  the  federal  Constitution,  and  that 
provision  thereof  requiring  congressional  electors 
to  have  the  qualifications  of  electors  of  the  moat 
numerous  branch  of  the  state  Legislature. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent.  Dig.  i  4 ;  Dec.  Dig.  {  5.*] 

3.  Elections  (8  10%»)— Rioirr  of  SurFBAQX 
— Regulations— VALiniTT. 

Regulations  of  the  elective  franchise  most  be 
reasonable,  uniform,  and  impartial,  and  should 
not  abridge  the  constitutional  right  of  the  citi- 
zen or  unnecessarily  prevent  its  exercise. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Dec  Dig.  {  10%.*] 

4.  Elections  ({  1*)— Fsanchisb— NATtres  ov 
KiGirr. 

The  exercise  of  the  elective  franchise  is  a 
privilege,  and  not  a  right 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent  Dig.  $  1 ;  Dec.  Dig.  {  1.*] 

6.  ElLECTIONB  ({   19*)— Rkgistbatioh— Valid- 

ITT  of  Regulations. 

A  state  may  require  citizens  to  conform  to 
registration  laws  in  order  to  vote,  and  the  va- 
lidity of  such  laws  is  not  affected  by  the  fact 
that  the  registering  oflicer  may,  by  neglecting  to 
perform  his  duty,  disfranchise  the  electors;  an 
elector's  remedy  being  to  compel  performance  of 
the  duty. 

[Ed.  Note. — For  other  cases,  see  Elections, 
Cent  Dig.  §  14 ;   Dec.  Dig.  8  19.*] 

6.  Elections  (§  24*)— Regulations— Manneb 

OF  Holding. 

The  Legislature  may  prescribe  the  time  and 
place  of  holding  elections,  and  require  notice 
thereof. 

[Ed.  Note. — For  other  cases,  see  Elections. 
Cent.  Dig.  i  16 ;   Dec.  Dig.  |  24.*] 
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7.  Elections  (|  69*) — Qualiticatiok  o»  Vot- 
ers—CrnzBNSHip—DwiLABATioir   0»  IHTIN- 

WON. 

Const.  1875,  art  1,  f  2,  provides  that  all 
residents,  born  in  the  United  States,  or  natural- 
ized, or  who  have  declared  their  intention  to  be- 
come citizens  of  the  United  States,  are  citizens 
of  the  state,  with  equal  dyil  and  political  rights. 
Const  1901,  I  177,  provides  that  every  male  cit- 
izen of  the  United  States,  and  every  male  resi- 
dent of  foreign  birth  who,  before  the  ratification 
of  this  Constitntion,  has  declared  tiis  intention 
to  become  a  citizen  of  the  United  States,  shall 
be  an  elector,  provided  all  foreigners  who  have 
declared  their  intention  to  become  citizens  of  the 
United  States  shall,  if  they  fail  to  become  citi- 
zens thereof,  when  entitled  to  become  snch, 
<:ea8e  to  have  a  right  to  vote  until  they  become 
citizens.  Code  1907,  i  290,  requires  practically 
the  same  qualifications  for  voting,  and  states  the 
necessary  period  of  residence  in  the  state,  coun- 
ty, etc.;  section  291  provides  that  foreigners 
who  have  legally  declared  their  intention  to  be- 
-come  citizens,  if  they  fail  to  do  so  when  they 
are  entitled  to  be  such,  shall  cease  to  have  the 
right  to  vote  until  they  become  citizens;  and 
section  312  provides  that  those  persons,  and  no 
others,  who  will  have  qualifications  as  to  resi- 
dence prescribed  by  section  290,  shall  be  quali- 
fied to  register  as  electors,  if  not  otherwise  dis- 
qualified. Held,  that  foreigners  who  have  mere- 
ly declared  an  intention  to  become  citizens  of 
the  United  States  since  the  ratification  of  the 
Constitution  of  1901,  but  have  not  perfected 
their  naturalization,  cannot  register  or  vote,  nor 
are  they  citizens  of  this  state,  within  Const. 
U.  S.  Amend.  14,  defining  federal  and  state  cit- 
izenship, so  as  to  entitle  them  to  re^ster  and 
vote. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent  Dig.  J  65 ;   Dec.  Dig.  i  69.*] 

•8.  Aliens  (§  60*)— Natubalizatiow  —  Power 

TO  Natubalize. 

Naturalization  is  a  national  riebt  and  priv- 
ilege, rather  than  a  state  right ;  Congress  hav- 
ing exclusive  power  to  provide  for  naturaliza- 
tion. 

[Ed.  Note.— For  other  cases,  see  Aliens,  Cent 
Dig.  S»  117,  118;   Dec.  Dig.  $  60.*] 

•9.  Citizens  (J  11*)— Cuisses  o»  Citizenship. 
There  are  two  classes  of  citizens  under  our 
form  of  government,  citizens  of  the  United 
States  ana  of  the  state;  and  one  may  l>e  a 
citizen  of  the  former  without  being  a  citizen  of 
'the  latter. 

[Ed.  Note.— For  other  cases,  see  Citizens,  Cent 
Dig.  J  18;   Dec  Dig.  J  11*1 

Appeal  from  City  Court  of  Blrmlnghani; 
H.  A.  Sharpc,  Judge. 

Proceeding  by  Frank  Gardina  against  the 
Board  of  Registrars  of  Jefferson  County. 
From  a  Judgment  for  defendant,  petitioner 
appeals.    Affirmed. 

William  Conniff,  for  appellant.  Alexander 
M.  Garber,  Atty.  Gen.,  for  appellee. 


MAYFIELD,  J.  We  agree  with  counsel 
for  appellant  that  there  Is  but  one  question 
to  be  decided  on  this  appeal,  namely,  can  a 
man  of  foreign  birth  be  registered  as  an 
elector  of  this  state,  on  his  mere  declara- 
tion of  intention  to  become  a  citizen  of  the 
state  and  the  United  States?  The  law  reg- 
ulating this  subject  is  as  follows: 


CSonst  Ala.  1901,  t  177: 

"Bvery  male  citizen  of  this  state  who  Is 
a  citizen  of  the  United  States,  and  every 
male  resident  of  foreign  birth,  who,  before 
the  ratification  of  this  Constitution,  shall 
have  legally  declared  his  intention  to  be- 
come a  citizen  of  the  United  States,  twenty- 
one  years  old  or  upwards,  not  laboring  under 
any  of  the  disabilities  named  in  this  article, 
and  possessing  the  qualifications  required  by 
It,  shall  be  an  elector,  and  shall  be  entitled 
to  vote  at  any  election  by  the  people:  Pro- 
vided, that  all  foreigners  who  have  legally  de- 
clared their  Intention  to  become  citizens  of 
the  United  States,  shall.  If  they  faU  to  be- 
come citizens  thereof  at  the  time  they  are 
entitled  to  become  such,  cease  to  have  the 
right  to  vote  until  they  become  such  citi- 
zens." 

Const  Ala.  1875,  i  2,  art.  1: 

"That  all  persons  resident  in  this  state, 
bom  in  the  United  States,  or  naturalized,  or 
who  shall  have  legally  declared  their  inten- 
tion to  become  citizens  of  the  United  States, 
are  hereby  declared  dtizens  of  the  state  of 
Alabama,  possessing  equal  civil  and  political 
rights." 

Code  Ala.  1007,  H  290,  291: 

"290.  Qualification  of  Elector  to  Vote. — 
Every  male  citizen  of  this  state  who  Is  a 
citizen  of  the  United  States,  and  every  male 
resident  of  foreign  birth,  who,  before  the 
ratification  of  the  present  Constitution  of 
the  state,  shall  have  legally  declared  bis 
Intention  to  become  a  citizen  of  the  United 
States,  twenty-one  years  old  or  upwards,  not 
laboring  under  any  of  the  disabilities  nam- 
ed in  secUon  293  (1557)  of  this  Code,  and 
who  shall  have  resided  In  this  state  at  least 
two  years.  In  the  county  one  year,  and  In 
the  precinct  or  ward  three  months.  Imme- 
diately preceding  the  election  at  which  he 
offers  to  vote,  and  who  shall  have  been  duly 
registered  as  an  elector,  and  shall  have  paid, 
on  or  before  the  first  day  of  February  next 
preceding  the  date  of  the  election  at  which 
he  ofl:er8  to  vote,  all  poll  taxes  due  from 
him  for  the  year  1901,  and  for  each  subse- 
quent year,  shall  be  an  elector,  and  shall 
be  entitled  to  .vote  at  any  election  by  the 
people. 

"291.  Foreigners,  Right  to  Vote.— AH  for- 
eigners, who  sball  have  legally  declared  their 
intention  to  become  citizens  of  the  United 
States  shall,  if  they  fall  to  become  citizens 
thereof  at  the  time  they  are  entitled  to  be- 
come such,  cease  to  have  the  right  to  vote 
until  they  become  such  citizens." 

Code  of  Alabama,  1907,  §  312: 

"Persons  Qualified  to  Register. — ^The  fol- 
lowing persons,  and  no  others,  who,  if  their 
place  of  residence  shall  remain  unchang- 
ed, will  have,  at  the  date  of  the  next  gener- 
al election  the  qualifications  as  to  residence 
prescribed  by  section  290  (1556)  of  this  Code, 
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■hall  b*  qualified  to  register  as  electors,  pro- 
vided they  shall  not  be  dlsqnallfled  under 
•ecUon  293  (1557)  Of  this  Code,"  etc. 

Elections  are  the  machines  through  wblch 
the  voice  of  the  people  acting  In  their  sov- 
ereign capacity  is  transformed  Into  law. 
These  elections  must  be  exercised  at  the 
time,  place,  and  in  the  manner  prescribed 
by  the  Constitution  and  statutes  which  the 
people,  through  their  agents,  have  constitut- 
ed. By  means  of  elections  the  people  choose 
these  officers,  and  choose  those  who  shall  ex- 
ercise the  legislative,  executive,  and  judi- 
cial functions  of  the  government.  The  Ck>n- 
stitutions  of  the  various  states  contain  pro- 
visionB  that  certain  specific  propostions,  such 
as  amendments  of  Constitutions,  removal  of 
county  seats,  election  of  officers,  etc.,  shall 
be  determined  by  the  vote  of  the  electors, 
either  by  a  majority  or  sometimes  by  two- 
ttiirds  majority  of  the  electors.  While  the 
sovereignty  is  In  the  people,  theoretically 
speaking,  practically  considered  it  resides 
In  those  persons  only  who  are  permitted  to 
exercise  the  right  of  elective  franchise. 
Cooley,  Const.  Lim.  752. 

The  power  to  determine  who  are  qualified 
electors  and  who  are  entitled  to  exercise  the 
elective  franchise  Is  left  to  the  several  states. 
The  federal  Constitution  does  not  prescribe 
the  regulations  as  to  this  matter,  except  that 
the  electors  for  Representatves  in  Congress 
shall  have  the  qualifications  requisite  for 
electors  of  the  most  numerous  branch  of  the 
state  Legislature,  and  also  the  fifteenth 
amendment,  which  forbids  the  state  from 
denying  any  citizen  the  right  to  vote  on  ac- 
count of  race,  color,  or  previous  condition 
of  servitude.  The  exercise  of  elective  fran- 
chise is  a  privilege,  and  not  a  right  The 
state  may  grant  or  deny  the  right  Aliens 
are  denied  the  right  The  fifteenth  amend- 
ment does  not  deny  the  state  the  right  to 
forbid  any  person  from  voting,  but  only 
provides  that  he  shall  not  be  excluded  on 
account  of  his  race,  color,  or  previous  condi- 
tion of  servitude.  Minors  and  women  may 
be  and  are  usually  excluded  from  the  right 
to  vote,  and  also  those  who  have  been  con- 
victed of  infamous  crimes,  also  idiots  and 
lunatics,  also  nonresidents  of  the  state,  coun- 
ty or  municipality,  etc.,  in  which  the  elec- 
tion is  to  be  held ;  but  these  are  not  the  only 
qualifications  that  the  states  may  require. 
They  may  require  any  qualifications,  or  ex- 
clude any  person  or  class  of  persons,  unless 
the  federal  Constitution  or  the  state  Constitu- 
tion forbids  it  The  state  may  provide  reg- 
istration laws,  and  require  that  citizens  con- 
form thereto  before  they  are  entitled  to  vote. 
It  is  no  excuse  to  the  validity  of  such  law 
that  the  registering  officer  may  neglect  to 
perform  every  duty  and  thereby  disfran- 
chise the  electors.  The  remedy  would  be 
for  the  elector  to  compel  the  performance  of 
the  duty.  But  regulations  as  to  the  elective 
franchise  must  be  reasonable  and  uniform 


and  Impartial,  and  they  should  not  deny  or 
abridge  the  constitutional  right  of  the  citi- 
zen, nor  unnecessarily  impede  its  exercise. 
Statutes  may  prescribe  the  time  and  place 
of  elections,  and  they  may  also  prescribe  the 
notice  to  be  given  of  the  election.  Cooley, 
Const  Lim.  757,  758. 

It  will  be  observed  that  the  Constitution 
of  1901,  and  the  election  laws  thereafter, 
wrought  a  complete  change  in  the  qualifica- 
tions of  electors  and  mode  of  registration 
as  prerequisites  to  vote.  It  is  also  clear 
that  only  those  foreigners  who  had  declared 
their  Intention  before  the  adoption  of  the  Con- 
stitution of  1001  could  register  or  vote  there- 
after, and  they  must  have  become  citizens 
at  the  time  they  were  entitled  to  become 
such,  else  they  lost  their  right  to  vote  or 
register  until  they  did  become  citizens.  The 
Code  provisions  on  this  subject  were  evi- 
dently Intended  to  make  these  constitutional 
provisions  perpetual,  so  as  to  apply  to  future 
cases. 

The  election  laws,  statute  or  Code,  do  not 
authorize  these  foreigners  wlio  have  merely 
declared  their  Intention  to  become  citizens 
of  the  United  States  since  the  Constitution 
of  1901  was  ratified,  but  who  have  not  per- 
fected their  naturalization  as  required,  to 
register  or  vote  in  this  state,  and  it  is  doubt- 
ful If  the  Legislature  could  so  authorize.  It 
appearing  that  the  appellant  in  this  case 
had  declared  his  intention  of  becoming  a 
citizen  since  the  ratification  of  the  Constitn- 
tlon,  and  that  be  bad  not  perfected  his  natu- 
ralization and  was  not  a  citizen  at  the.  time 
he  applied  for  registration  it  follows  that  he 
cannot  register  until  he  perfects  his  naturali- 
zation, unless  he  is  a  "citizen  of  this  state" 
within  the  meaning  of  the  election  laws  of 
tliis  state 

It  will  be  observed  that  section  2,  art  1,  of 
the  Constitution  of  1875,  defined  or  prescrib- 
ed who  were  citizens  of  this  state,  and  that 
appellant  would  be  a  citizen  under  that  sec- 
tion; but  it  also  appears  that  that  section 
was  not  embraced  in,  or  adopted  as  a  part 
of,  the  Constitution  of  1001,  and  there  is 
no  substitute  for  it  in  the  new  Constitution. 
We  must,  therefore,  resort  to  other  sources 
for  a  definition  of  "citizen  of  this  state." 
The  word  "citizen"  has  come  to  us  from 
the  Roman  law.  In  Roman  law  it  designat- 
ed a  person  who  had  the  freedom  of  the 
city  of  Rome  and  could  exercise  the  political 
and  civil  privileges  of  the  Roman  govern- 
ment 2  Kent  Com.  p.  76,  note.  It  was  both 
an  honor  and  a  sacred  prlvil^e  to  be  a 
Roman  citizen.  Paul,  the  great  Apostle  of 
the  Gentiles,  claimed  and  asserted  the  rigbt 
of  a  Roman  citizen  when  apprehended  in 
Jerusalem.  The  chief  captain  answered  him: 
"With  a  great  sum  obtained  I  this  freedom; 
but  'Paul  said,  'I  was  free  bom.'"  Again 
this  great  Apostle  is  heard  to  say:  "I  am 
a  man  which  am  a  Jew,  of  Tarsus,  a  city  in 
Cilicia,  a  citizen  of  no  mean  city."    Citlsen- 
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8hlp  bas  always  been  regarded  as  the  most 
sacred  right  or  privilege  that  the  sovereign 
can  confer.  Mr.  Webster  defines  "dtlssen" 
as  "a  person,  native  or  naturalized,  who  has 
the  privilege  of  voting  for  public  offlcers 
and  who  Is  qualified  to  fill  public  offices  in 
the  gift  of  the  people;  also  either  native- 
born  or  naturalized  persons  who  are  entitled 
to  full  participation  in  the  exercise  and  en- 
joyment of  so-called  private  rights."  Bouvler 
says  a  citizen,  in  American  law,  is  one  who, 
under  the  Constitution  and  law  of  the 
United  States,  has  a  right  to  vote  for  Repre- 
sentatives in  CJongress  and  other  public  of- 
ficers anfl  who  is  qualified  to  fill  offices  In 
the  gift  of  the  people ;  that  all  persons,  born 
or  naturalized,  in  the  United  States  and  sub- 
ject to  the  Jurisdiction  thereof,  are  citizens 
of  the  United  States  and  of  the  state  wtiere- 
in  they  reside. 

The  Supreme  Court  of  Nebraska  has  held 
that  "citizen,"  as  used  in  that  Constitution, 
relative  to  the  right  to  hold  office,  means  a 
person  who  is  an  American  citizen  by  birth 
or  a  person  of  foreign  birth  who  has  been 
naturalized.  State  v.  Boyd,  31  Neb.  C82,  48 
N.  W.  739.  51  N.  W.  602.  The  ConsUtutlon  of 
the  United  States  provides:  "All  persons 
bom  or  naturalized  in  the  United  States, 
and  subject  to  the  Jurisdiction  thereof,  are 
citizens  of  the  United  States  and  of  the  State 
wherein  they  reside."  Const  Amend.  14. 
Congress  of  the  United  States  has  exclusive 
power  to  provide  for  naturalization,  and  is 
required  to  establish  a  uniform  rule  for  all 
states,  though  It  may  provide  for  naturaliza- 
tion to  be  acquired  by  and  through  state 
courts.  Const  U.  S.  art  1,  8  8,  subd.  4.  Nat- 
uralization is  therefore  a  national  right  and 
privilege,  rather  than  a  matter  of  state  con- 
cern.   Scott  V.  Strobacb,  49  Ala.  490. 

There  are,  then,  under  our  republican  form 
of  government  two  classes  of  citizens,  one 
of  the  United  States  and  one  of  the  state. 
One  class  of  citizenship  may  exist  in  a  per- 
son, without  the  other,  as  in  the  case  of 
a  resident  of  the  District  of  Columbia ;  but 
both  classes  usually  exist  in  the  same  per- 
son. The  federal  Constitution,  by  this 
amendment  has  undertaken  to  say  who  shall 
be  citizens  both  of  the  states  and  United 
States.  Prior  to  this  amendment,  the  states 
could  probably  have  determined,  respectively, 
who  were  citizens  of  each,  though  naturali- 
zation has  been  exclusively  a  national'  sub- 
ject rather  than  a  state,  since  the  federal 
Constitution  was  first  adopted.  Consequent- 
ly we  find  no  authority,  state  or  national,  for 
registering  appellant  as  an  elector  of  this 
state. 

The  Judgment  of  the  lower  court  is  af- 
firmed. 

AiBrmed. 

TYSON,  C.  J.,  and  SIMPSON  and  DEN- 
SON,  JX,  concur. 


(1S9  Ala.  4) 
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(Supreme  Court  of  Alabama.     Feb.  11,  1900.) 

FaLSB    PBBTENSES    (I    28*>— IHDICTMBNT— DB- 

soRipnoN   OF   "Pebson"   to   Wnou  Pwt- 

TKN8B    WAS    MADE — COBFORATION. 

Ad  indictment  for  obtaining  money  nnder 
false  pretenses,  which  alleged  that  the  false 
pretense  was  made  to  a  certain  corporation, 
sufficiently  alleged  the  "person"  to  whom  the 
false  pretense  was  made;  Code  1907,  i  1,  pro- 
viding that  the  word  "person"  includes  a  cor- 
poration, ss  well  as  a  natural  person. 

[Ed.  Note.— For  other  cases,  see  False  Pre- 
tenses, Dec.  Dig.  }  28.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  C327-5a30;   vol.  8,  p.  7752.] 

Appeal  from  City  Court  of  Montgomery: 
W.  H.  Thomas,  Judge. 

'Ei.  Bailey  was  convicted  of  obtaining 
money  under  false  pretenses,  and  he  appeals. 
Affirmed. 

John  W.  A.  Sanford,  Jr.,  for  appellant  Al- 
exander M.  Garber,  Atty.  Gen.,  and  Thomas 
W.  Martin,  Asst  Atty.  Gen.,  for  the  Stata 

DOWDELL,  J.  The  appellant  was  tried 
and  convicted  on  an  indictment  for  obtaining 
money  under  false  pretenses.  The  Indict- 
ment is  in  Code  form.  Cr.  Code  1907,  p.  670. 
form  No.  58.  There  is  no  bill  of  exceptions 
in  the  record,  and  the  only  question  present- 
ed for  our  consideration  la  the  one  raised 
by  the  demurrer  to  the  indictment  The  de- 
murrer takes  the  point  that  the  indictment 
falls  to  allege  the  name  of  any  person  to 
whom  any  false  representation  was  made, 
bnt  Instead  thereof  alleges  that  the  false 
pretense  was  made  to  the  Louisville  &  Nash- 
vUle  Railroad  Company,  a  corporation. 

So  far  as  we  are  advised,  this  Is  the  first 
time  this  precise  question  has  ever  been 
presented  to  this  court  The  case  of  White 
V.  State,  86  Ala.  69,  5  South.  674,  is  some- 
what analogous ;  appellant  there  having  been 
convicted  of  attempting  to  defraud  by  false 
pretenses  "the  Louisville  &  Nashville  Rail- 
road Company,  a  corporation  duly  incor- 
porated under  the  laws  of  Kentucky."  The 
indictment  in  that  case  was  not  assailed  on 
the  point  here  raised.  In  19  Cyc.  p.  425  (D), 
It  is  said:  "An  indictment  for  obtaining 
property  by  false  pretense  must  allege  spe- 
cifically that  defendant  made  the  pretense  in 
question,  and  state  to  whom  the  pretense  was 
made,  and  who  was  defrauded  thereby,  un- 
less his  name  is  unknown.  It  is  sufficient  to 
allege  that  the  pretense  was  made  to,  or 
that  the  person  defrauded  was,  a  corporation, 
either  private  or  municipal,  a  firm,  or.  where 
the  pretense  was  by  advertisement,  the  pub- 
lic generally."  In  the  case  of  State  v.  Tur- 
ley,  142  Mo.  403,  44  S.  W.  267,  the  precise 
question  was  considered  and  decided,  and  it 
was  there  held  that  the  indictment  was  suffi- 
cient In  the  opinion  in  that  case  It  is  said 
arguendo:     "No  one  would  contend  that  if 
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representations  of  the  character  which  de- 
fendant la  charged  with  making,  were  made 
In  writing  and  addressed  to  a  corporation, 
It  would  be  necessary  to  allege  that  they 
were  relied  upon  by  some  particular  director 
or  agent  of  the  corporation;  and  the  same 
rule  applies  when  such  statements  and  repre- 
sentations are  verbal."  And  we  may  here 
add  to  what  was  there  said,  if  the  false  pre- 
tenses were  made  In  a  letter  addressed  to  the 
corporation  eo  nomine,  to  aver  In  the  Indict- 
ment that  they  were  made  to  some  particular 
individual  might  involve  a  still  more  serious 
question  of  a  variance  between  the  allegata 
and  probata.  The  same  question  was  ruled 
on  by  the  Supreme  Court  of  Minnesota  In  the 
case  of  State  v.  Hulder,  78  Minn.  524,  81  N. 
W.  532,  and  the  Indictment  was  held  suffi- 
cient. Our  own  statute  (section  1,  Code  1907) 
provides  that  "the  word  'person'  Includes  a 
corporation  as  well  as  a  natural  person." 

Our  conclusion  is  that  the  indictment  was 
not  subject  to  the  demurrer,  and  was  prop- 
erly overruled.  Finding  no  error  in  the  rec- 
ord, the  Judgment  appealed  from  is  affirmed. 

Affirmed. 

ANDERSON,  McCLELLAN,  and  MAY- 
FIELD,  JJ.,  concur. 


(159  Ala.  U3) 

JOHNSON  V.  STATE. 

(Supreme  Court  of  Alabama.     Feb.  11,  1909.) 

1.  Crihirai.  Law  (J  S04*)— Jtjdiciai,  Notice 
—Values— Clearinq  House  Certificates. 

The  Supreme  Court  will  not  take  Judicial 
notice  of  a  particular  clearing  house,  or  of  the 
nature  of  the  clearing  bouse  certificates  issued 
by  it. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §§  700,  715;  Dec.  Dig.  {  304.*] 

2.  Labcent  (8  30*)— IRDICTMENT— Nature  of 
Pbopebty — "Personal  Pboperty." 

Under  Code  1907,  §  7324,  making  the  feloni- 
ous taking,  etc.,  of  any  personal  property  of  a 
certain  value  ^rand  larceny,  an  indictment  al- 
leging the  taking  of  clearing  bouse  certificates, 
the  personal  property  of  another,  sufficiently  al- 
leges the  taking  of  property  subject  to  larceny, 
in  tbe  absence  of  evidence  of  tbe  nature  of  such 
certificate;  section  2  providing  that  the  words 
"personal  property"  shall  Include  money,  evi- 
dences of  debt,  etc. 

[EM.  Note.— For  other  cases,  see  Larceny,  Cent 
Dig.  8  65;   Dec.  Dig.  8  30.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  5340-5358;   vol.  8,  p.  7753.1 

3.  Labcent  (|  30*)— Indictment— Desobip- 

TION  OF  PBOPEBTT. 

An  Indictment  for  taking  and  carrying 
away  one  bill,  of  the  denomination  of  $20,  law- 
ful money  of  the  United  States  of  America,  and 
four  clearing  bouse  certificates  of  the  denomi- 
nation of  $5  each,  issued  by  tbe  clearing  house 
association  named,  of  tbe  value  of  $20,  suffi- 
ciently described  the  property  taken. 

[E!d.  Note. — For  other  cases,  see  Larceny, 
Cent  Dig.  88  72-75;   Dec.  Dig.  8  30.*) 


Appeal  from  City  Court  of  Montgomery; 
W.  H.  Thomas,  Judge. 

John  Johnson  was  convicted  of  grand  lar- 
ceny,  and  appeals.    Affirmed. 

John  W.  A.  Sanford,  Jr.,  for  appellant. 
Alexander  M.  Oarber,  Atty.  Gen.,  and  Thomas 
W.  Martin,  Asst  Atty.  Gen.,  for  the  State. 

McOLELLAN,  J.  The  indictment  charged 
that  the  appellant  "feloniously  took  and  car- 
ried away  one  bill,  of  the  denomination  of 
twenty  dollars,  lawful  currency  of  the  United 
States  of  America,  and  four  clearing  house 
certificates,  of  the  denomination  of  five  dol- 
lars each,  issued  by  the  Clearing  House  As- 
soclatior.  of  Montgomery,  Alabama,  of  tbe 
value  of  twenty  dollars,  the  personal  prop- 
erty" of  one  Garner.  The  demurrer  takes 
the  objection.  In  substance:  First,  that  tbe 
certificates  mentioned  cannot  be  the  subject 
of  larceny  under  our  statutes ;  second,  that, 
no  authority  for  their  Issuance  being  averred, 
they  were  without  legal  existence  and  with- 
out Intrinsic  value;  and,  third,  these  al- 
leged subjects  of  the  alleged  larceny  are  not 
sufficiently  described.  The  appeal  is  on  the 
record  proper,  without  bill  of  exceptions. 

While  it  may  be  that  Judicial  knowledge 
of  the  general  nature  and  purpose  of  a  clear- 
ing house  could,  upon  proper  occasion,  be  in- 
dulged, we  know  of  no  reason,  and  have 
been  unable  to  find  any  authority,  to  Justify 
the  assumption  of  Judicial  knowledge  of  tbe 
particular  institution,  and  the  certificates 
mentioned  in  the  indictment  16  Cyc.  pp. 
87&-S80,  and  notes.  Since  the  Indictment 
avers  that  such  certificates  were  personal 
property,  and  were  of  the  value  of  $20,  the 
Issues  were,  of  course,  of  fact,  and  in  tbe  ab- 
sence of  Judicial  knowledge,  as  stated,  neither 
the  court  below,  nor  this,  could  pronounce 
the  result  asserted  by  some  grounds  of  the 
demurrer.  Our  statute  (Code  1907,  S  7324) 
condemns  as  grand  larceny  the  felonious  tak- 
ing, etc.,  of  any  personal  property  of  the 
value  of  $25.  The  words  "personal  property" 
include  "money,  goods,  chattels,  things  in  ac- 
tion and  evidences  of  debt,  deeds  and  con- 
veyances." Code  1907,  8  2.  It  may  very  well 
have  been  assumed  by  tbe  court  below,  for 
the  purpose  of  ruling  on  the  demurrer,  that 
the  certificates  described,  in  number,  denomi- 
natiop,  and  source  of  Issue,  were  evidences 
of  debt,  promises  to  pay.  The  description 
was  sufficient  Dubois  v.  State,  50  Ala.  139; 
25  Cyc.  pp.  77,  78,  and  authorities  in  notes. 

There  is  no  error  in  the  record,  and  the 
Judgment  must  be  affirmed. 

Affirmed. 

DOWDBLL,  O.  J.,  and  ANDERSON  and 
MAYPIELD,  JJ.,  concur. 
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ROT  ▼.  ROT  et  al. 

(Supreme  Court  of  Alabama.    Feb.  4,  1900.) 

BfiCECUTORS   AND    Administbatobs    (S    332*)— 

Sale  of  Decedent's  Land  fob  Distbibu- 

TioN— Pbocedube  in  Ciiancebt. 

The  only  authority  for  any  court  ordering 
the  sale  of  a  decedent's  lands  for  distribution 
being  in  Code  1896,  {  157  et  seq.,  the  require- 
ments of  these  sections  must  be  complied  with 
in  the  chancery  court,  when  administering  an 
estate,  as  well  as  in  the  probate  court. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  I  1369;  Dec. 
Dig  i  332.»] 

McClellan,  J.,  dissenting. 

Appeal  from  Chancery  Court,  Jefferson 
County;   A.  H.  Beuners,  Chancellor. 

Bill  by  Louis  A.  Roy  against  Cecelia  N. 
Roy  and  others.  From  the  decree,  complain- 
ant appeals.    Reversed  and  remanded. 

Sterling  A.  Wood  and  George  L.  Smith,  for 
appellant  Henry  Upsom  Sims,  for  appel- 
lees. 

McCLELLAN,  J.  The  administration  of 
the  estate  of  James  A.  Roy,  deceased,  was 
properly  removed  from  the  probate  Into  the 
chancery  court  of  Jefferson  county  upon  ap- 
propriate bill  filed  by  Louis  A.  Roy,  who 
was  an  heir  at  law  of  said  intestate.  Con- 
sequent nx)on  this  bill  the  nsnal  processes 
and  practices  of  the  chancery  court  were  em- 
ployed to  bring  in  parties  respondent,  resi- 
dent and  nonresident,  adult  and  infant,  and 
a  guardian  ad  litem,  consenting  In  writing 
to  80  serve,  constituted  to  represent  the  In- 
fant parties  in  interest  in  the  cause.  The 
Jurisdiction,  therefore,  attached  for  all  pur- 
ix>8e8  of  administration,  unless  Infirmities 
to  be  considered  intervened  to  thwart  the 
effective  exercise.  In  respect  of  the  sale  of 
the  real  estate  for  division,  of  the  powers 
of  the  court 

Pending  the  administration,  after  removal, 
the  administratrix,  Cecelia  N.  Roy,  a  party 
respondent,  filed  her  i)etition  therein,  pray- 
ing a  private  sale  of  the  real  estate  belong- 
ing to  the  estate  for  the  purpose  of  divi- 
sion among  those  entitled  thereto,  upon  the 
ground  that  the  realty  could  not  be  equitably 
divided.  The  petition  was  favorably  con- 
sidered, and  a  decree  entered  ordering  the 
private  sale  as  prayed.  In  the  course  of 
the  procedure,  from  the  filing  of  the  peti- 
tion to  the  decree  of  (private)  sale,  the  fol- 
lowing steps,  required  in  like  proceedings 
In  the  probate  court,  conveniently  thus  enu- 
merated by  one  of  the  solicitors  in  the  cause, 
were  not  observed:  (1)  The  day  for  the 
hearing  was  not  40  days  after  filing  the  peti- 
tion. (2)  There  was  no  publication  for  non- 
residents. (3)  There  was  no  appointment 
of  guardian  ad  litem  for  that  special  pro- 
ceeding. (4)  There  was  no  express  denial 
of  the  averments  of  the  petition.  (5)  Tes- 
timony  was   not   taken   by   deposition.     (6) 


The  sale  was  authorized  to  be  privately 
made,  though  subject  to  confirmation  by  tho 
court 

The  errors  assigned  propound  these  ques- 
tions for  decision:  First.  Is  the  chancery 
court,  in  administering  an  estate  of  which 
it  has  Jurisdiction,  bound,  in  order  to  effect 
a  valid  sale,  for  division,  of  real  estate 
thereof,  to  observe  the  statutory  require- 
ments provided  for  such  sales  in  the  probate 
court?  Second.  May  the  chancery  court  val- 
idly order  a  private  sale  of  real  estate,  sub- 
ject to  confirmation  thereby?  Third.  Is  the 
decree  erroneous  in  requiring,  as  a  condi- 
tion precedent  to  the  execution  thereof,  a 
bond  as  provided  by  Code  1896,  8  759? 

The  majority  of  the  court  bold  that,  as  the 
only  authority  for  any  court  ordering  the 
sale  of  a  decedent's  lands,  for  distribution, 
is  found  in  section  157  et  seq.,  of  the  Code 
of  1896,  it  necessarily  follows  that  the  re- 
quirements of  those  sections  must  be  com- 
plied with,  In  the  chancery  as  well  as  in  the 
probate  court  The  day  for  the  bearing 
should  have  been  appointed,  as  required  by 
statute.  Publication  should  have  been  made 
as  to  nonresidents.  There  should  have  been 
a  guardian  ad  litem  for  this  proceeding,  and 
the  sale  should  have  been  in  accordance  with 
the  statute.  The  importance  of  the  ques- 
tions presented  afford  my  reason  for  a  state- 
ment of  my  views  in  dissent  from  the  ma- 
jority. 

The  first  Inquiry  is  more  a  matter  of  in- 
terpretation of  our  previous  decisions  bear- 
ing thereupon  then  the  ascertainment  and 
announcement  of  substantive  law  in  the 
premises.  For  this  reason,  as  well  as  be- 
cause best  promotive  of  the  effort  to  de- 
clare a  sound  conclusion,  I  quote  several 
of  tbese  adjudications,  from  the  pens  of  our 
learned  elders: 

Bragg  V.  Beers,  71  Ala.  151:  "It  is  true 
that  a  court  of  equity,  In  the  absence  of 
statute  conferring  the  Jurisdiction,  will  not 
decree  a  sale  of  lands  of  an  adult,  to  make 
partition,  without  his  consent  •  •*  •  Be- 
fore the  Jurisdiction  of  the  court  of  probate 
to  settle  an  administration,  and  to  make 
division  and  distribution,  has  been  put  in 
exercise,  without  the  assignment  of  any  spe- 
cial cause,  devisees  or  heirs,  legatees  or 
distributees,  may  resort  to  a  court  of  equity 
for  a  settlement  of  the  administration. 
•  •  •  The  court  (equity),  proceeding  ac- 
cording to  its  own  practices,  is  governed  by 
and  applies  the  law  controlling  the  settle- 
ment of  administrations,  the  distribution  of 
assets,  or  the  partition  or  division  of  prop- 
erty, which  prevails  In  the  court  of  pro- 
bate. The  parties  lose  neither  right  nor 
remedy  by  resorting  to  a  court  of  equity, 
instead  of  invoking  the  Jurisdiction  of  the 
probate  court  If,  to  effect  a  final  settle- 
ment distribution,  and  partition,  a  sale  of 
lands  is  necessary,  the  court  will  order  the 
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Bale  tn  all  cases  In  which,  under  like  circum- 
stances, the  court  of  probate  would  have  had 
Jurisdiction  to  order  it" 

Sharp  T.  Sharp,  76  Ala.  312:  "When  a 
court  of  equity  takes  Jurisdiction  of  the  ad- 
ministration of  an  estate  of  a  decedent,  the 
court  takes  the  estate  in  its  condition  at  the 
time  of  taking  Jurisdiction,  and  is  govern- 
ed by  the  laws  regulating  and  controlling 
the  sales  of  property,  the  payment  of  debts, 
and  settlement  of  administrations  which  are 
applicable  to  the  administration  of  estates 
in  the  probate  court  Following  its  own 
practice,  the  court  will  decree  a  sale  of  lands, 
when  necessary,  and  when.  In  similar  cases, 
a  court  of  probate  would  have  had  Jurisdic- 
tion to  order  a  sale.  •  »  •  The  probate 
court  has  Jurisdiction  to  order  a  sale  of  the 
lands  of  an  intestate,  in  only  two  cases — for 
tbe  payment  of  debts  and  for  distribution. 
•    •    •'• 

Ex  parte  Lnnsford,  117  Ala.  224,  23  South. 
529:  "And  when  the  court  (equity)  takes 
Jurisdiction,  following  its  own  rules  of  prac- 
tice, it  is  often  said  that  it  will  apply  the 
law  relating  to  administrations  as  it  pre- 
vails In  the  court  of  probate.  An  examina- 
tion of  the  cases  in  which  this  expression 
has  been  employed  will  show  that  by  it  no 
more  was  intended  than  that  the  court  takes 
Jurisdiction  of  the  administration  in  the 
plight  and  condition  in  which  it  was  in  the 
court  of  probate,  and  will  exercise  whatever 
of  statutory  Jurisdiction  or  authority  that 
court  could  have  exercised  In  drawing  the 
administration  to  a  final  settlement."  Aft- 
er referring  to  the  two  cases  above  quoted, 
with  others,  the  opinion  denominates  the 
statutory  Jurisdiction  of  the  probate  court  in 
the  premises,  and  its  exercise  in  the  equity 
courts,  as  incidental  to  the  general  Jurisdic- 
tion of  the  equity  courts  over  the  trust  of 
administrations.  In  other  words,  the  orig- 
inal Jurisdiction  of  equity  to  administer  es- 
tates, not  being  Inclusive  of  Jurisdiction  to 
sell  lauds  for  division,  is  supplemented  in 
Jurisdiction  to  effect  such  sale  by  force  of 
statute  only.  The  conferring  of  that  inci- 
dental statutory  Jurisdiction  is  expressed 
in  Code  1896,  {  3187,  and  its  construction,  as 
indicated,  by  this  court,  afTords  the  author- 
ity by  which  equity  proceeds  to  a  sale  for 
division. 

I  Interpret  the  cited  statute,  in  the  light 
of  previous  decisions  of  this  court,  to  impose 
on  the  equity  courts,  in  the  exercise  of  the 
statutory,  incidental  power  to  sell  lands  for 
division,  pending  administration  of  the  es- 
tate, none  of  the  conditions  to  its  exercise 
by  the  probate  courts,  other  than  the  sub- 
stantive prerequisite  to  effecting  such  a  sale, 
viz.,  that  the  lands  cannot  be  equitably  par- 
titioned among  those  entitled  thereto,  must 
exist  and  be  so  Judicially  ascertained.  Other- 
wise stated:  That  the  practices  of  courts  of 
equity  were  not  supplanted,  by  assimilation 
or  otherwise,  by  the  bestowal  on  courts  of 


equity  of  the  Incidental  power  to  effect  sacb 
a  sale. 

The  foondation  for  this  conclusion,  wlilcb 
exonerates  courts  of  equity  from  the  statn- 
torlly  prescribed  steps  to  call  into  play  the 
power  of  courts  of  probate  to  make  anch 
sales,  is  the  distinguishing,  between  the  two 
courts,  characteristic,  viz.,  that  equity,  once 
assuming  Jurisdiction  of  an  estate,  will  pro- 
ceed to  its  final  and  complete  settlement,  ad- 
judicating all  questions  and  enforcing  the 
rights  of  all  concerned — a  power  unknown,  of 
course,  to  courts  of  probate.  The  latter 
court,  in  sales  of  real  estate  for  division,  la 
therefore  bound  to  the  procedure  defined  in 
the  statutory  system  to  that  end,  and  can- 
not exert  the  power  Independent  of  this  pro- 
cedure. The  law  is  necessarily  the  same,  in 
such  matters,  in  both  courts,  and  the  law, 
as  distinguished  from  the  practices  of  each, 
is  that  the  sale,  passing  title,  when  con- 
firmed, may  be  effected  when  the  court  has 
Judicially  ascertained  the  fact  that  the  real 
estate  cannot  be  equitably  partitioned.  The 
basis  stated  for  the  view  of  the  writer  Is 
thus  aptly  announced  in  Tygh  v.  Dolan,  95 
Ala.,  at  page  271,  10  South.,  at  page  838 
among  others :  "And  when  an  administration 
Is  removed  into  the  chancery  court  for  any 
purpose  or  in  any  part.  It  is  there  in  whole 
and  for  all  purposes.  There  can  be  no  split- 
ting up  of  an  administration,  any  more  thau 
any  other  cause  of  action.  It  is  one  proceed- 
ing throughout,  in  a  sense,  and  the  court  hav- 
ing paramount  Jurisdiction  of  it  must  pro- 
ceed to  a  final  and  complete  settlement" 
Upon  the  bill  for  removal  Into  the  chancery 
court.  Jurisdiction,  entire,  was  invoked  and 
assumed,  not  only  of  the  subject-matter — the 
administration  of  the  estate — but  by  regular 
processes  the  parties  were  brought  into  the 
court  The  guardian  ad  litem  was  formally 
so  constituted  in  the  entire  cause.  The  sale 
of  lands  for  division,  because  they  could  not 
be  equitably  partitioned,  was  within,  of 
course,  the  purview  of  the  broad  Jorisdlctlou 
of  the  court  to  administer  the  estate — ^an 
element  of  Jurisdiction  conferred  by  statute, 
it  is  true,  but  none  the  less,  if  full  disposal 
of  the  whole  ca-use  was  to  be  effected,  as.  In- 
deed, equity  assumes  to  do,  an  element  of 
that  comprehensive  Jurisdiction. 

The  argument  that  since  the  power  pos- 
sessed by  courts  of  equity  to  sell  lands  for 
division  is  derived  solely  from  statute,  and 
must  therefore,  result  In  valid  exercise, 
from  the  employment  of  all  statutory  steps 
thereto.  Is  not  applicable,  for  the  reason, 
stated  before,  that  the  procedure  for  such 
sales  in  courts  of  probate  was  not  Imposed 
upon  courts  of  equity  exercising  the  Juris- 
diction to  effect  such  sale  in  course  of  the 
administration  of  an  estate.  Independent  of 
the  pertinent  decisions  by  this  court,  as  the 
writer  interprets  them,  there  never  was  any 
occasion  to  cumber  the  equity  court  with 
the   procedure   required  to   be  pursued   by 


Digitized  by 


Google 


Ala.) 


ADAMS  y.  STATE, 


795 


conrtB  of  probate.  For  loBtance,  If  the  re- 
gnlrement,  In  the  probate  court,  that  the  In- 
ability to  effect  equitable  partition  must  be 
proven  by  deposition  taken  as  In  chancery 
cases  before  the  sale  for  division  could  be 
validly  had,  Is  applicable  to  courts  of  equi- 
ty, these  courts  would  be  denied  their  pre- 
rogative to  refer  to  the  register  the  ascer- 
tainment of  the  essential  fact — would  be  com- 
pelled, without  reference  to  the  register,  to 
determine  the  issue  upon  the  proof  taken. 
Nothing  would  be  gained  by  such  a  limita- 
tion on  practices  of  the  equity  courts,  for 
the  report  of  the  register  on  issues  of  fact 
submitted  for  ascertainment  Is  always  ac- 
companied with  a  statement  of  the  testimony 
upon  which  the  conclusion  Is  based.  The 
majority  yield  this  statutory  requirement, 
and  yet  its  command  is  as  imperative  aa  any 
of  the  others  held  to  be  applicable.  Like 
reason  obviates  any  necessity  to  require  40 
days  to  lapse  between  the  interposition  of  the 
application  to  sell  and  the  bearing  thereon. 
Under  equity  practices  no  reference  to  a  reg- 
ister Is  ever  held  without  notice  thereof  to 
parties  in  interest  This  the  court's  prac- 
tices demand,  not  only  out  of  a  purpose  to 
afford  such  parties  an  opportunity  to  be  pres- 
ent and  to  be  heard  in  the  premises,  but  also 
In  order  that  the  court,  on  Its  own  account, 
may  be  fully  advised  as  to  Its  duty  in  the 
premises.  Likewise  the  denial  of  the  exist- 
ence of  the  necessity  to  sell  for  division,  or 
of  any  other  material  fact  in  such  proceed- 
ing, in  the  chancery  court,  by  the  guardian 
ad  litem,  la  not  essential.  The  obligation  to 
sustain  the  necessity  to  sell,  rather  than  that 
partition  be  effected.  Is  just  as  affirmative 
without  such  denial  as  with  It  The  court 
Itself,  or  through  confirmation  of  Its  regis- 
ter's report,  must  ascertain  the  existence  of 
the  necessity  and  propriety  to  so  sell  the 
real  estate. 

Authority  to  effect  the  sale  In  question  by 
private  contract  was  sought  and  granted. 
The  writer  was  at  first  inclined  to  the  view 
that  no  such  power  could  be  exercised  by 
the  court,  and  this  independent  of  the  stat- 
ute requiring,  in  sales  by  the  probate  court 
that  such  sales  be  at  public  outcry.  Fuller 
consideration  has  led  me  to  the  contrary  con- 
clusion. The  practice  of  courts  of  equity  to 
direct  such  sales  by  private  contract  seems 
to  be  well  established,  and  so  upon  the  idea 
that  the  manner  of  sale  Is  a  matter  reposed 
in  the  soimd  discretion  of  that  court  Dan. 
Cb.  Fraa  p.  1293,  and  authorities  tbere  not- 
ed; Cox  V.  Price  (Va.)  22  S.  E.  512.  The 
court  Is  the  vendor,  and  its  primary  object  is 
to  obtain  for  the  property,  in  the  Interest  of 
those  entitled  to  the  proceeds,  full  value. 
This  may  be  best  accomplished  by  private 
contract  though  such  occasions  must  needs 
be  rare  But  whether  the  sale  be  at  public 
outcry,  after  due  publicity,  or  by  private 
contract,  title  thereunder  does  not  pass  until 


confirmation  tiiereof  by  the  court  and  the  ac- 
tion of  the  court  in  that  Important  particular 
would  not  be  taken  until  fair  opportunity  is 
given  parties  in  Interest  to  resist  if  so  de- 
sired, the  confirmation  upon  the  ground, 
among  others,  of  inadequacy  of  price,  or.  It 
may  be,  by  such  showing  as  would  reason- 
ably Induce  the  court  to  conclude  that  a 
better  and  fairer  price  would  be  obtained  by 
a  sale  at  public  outcry. 

The  decree  of  sale  required,  as  a  condition 
precedent  to  the  sale  thereunder,  the  execu- 
tion of  the  bond  stipulated  in  Code  1896,  | 
759.  I  think  the  theory  upon  which  such 
sales  for  division  rests  denies  the  applica- 
tion of  this  statute  to  them.  In  other  words, 
my  opinion  is  that  that  statute  has  refer- 
ence only  to  strictly  adversary  proceedings, 
by  which  property  is  subjected  to  obligations, 
aside  from  mere  community  of  ownership. 
The  theory  underlying  the  sale  for  division. 
In  preference  to  partition  which  cannot  be 
equitably  accomplished.  Is  that  each  Joint 
owner  or  tenant  in  common  Is  entitled  to 
have  his  interest  segregated  and  delivered 
to  him,  and  to  do  so  the  character  of  the 
common  property  is  changed  Into  money ; 
but  the  interest  of  no  one  of  such  owners, 
save  in  the  cost  of  the  proceeding,  which  is 
generally  distributed,  is  diminished  or  en- 
hanced. ■  No  title  or  right  in  the  sense  of 
diminution  In  estate,  is  affected,  favorably  or 
adversely.  Dnder  these  circumstances  It 
could  not  have  been  contemplated  that  the 
burden  of  a  bond,  conditioned  as  defined  in 
the  statute,  should  be  borne  in  order  to  effect 
the  division  of  the  common  property  desired ; 
and  to  so  apply  the  statute  would  neces- 
sarily lay  the  condition  of  a  guaranty.  In  a 
sense,  upon  one  seeking  such  a  sale,  when  bis 
co-owners  would  thereby  be  deprived  of 
naught  save  the  cost  of  division  by  sale,  a 
process  resulting  presumably  to  the  best  In- 
terest of  all  concerned. 

£Yom  the  conclusions  of  the  majority,  as 
before  stated,  the  decree  of  sale  must  be  re- 
versed, and  the  cause  remanded. 

Reversed  and  remanded. 

TYSON,  0.  J.,  and  DOWDELL,  SIMPSON, 
ANDERSON,  DBNSON,  and  MATFIELD, 
JJ.,  concur.    McCLELLAN,  J.,  dissents. 


(1S9  Ala.  115) 


ADAMS  V.  STATE. 


(Supreme  Court  of  Alabama.     Feb.  11,  1909.) 

1.  Landlord  and  Tenant  (f  .323*)— Rentino 
ON  Shakes— Natdbe  of  Relation. 

Where  a  person  engaged  with  a  landowner 
to  make  a  crop  on  the  land,  the  owner  to  fur- 
nish the  land,  team,  feed  for  the  team,  and 
fai'ming  implements,  and  the  other  person  to 
fumi^  the  labor,  the  crop  to  be  divided,  the  re- 
lation of  employer  and  employ^,  aod  not  that  of 
tenants  in  common  in  the  crop  cultivated  and 
raised,  was  created,  under  Code  1007,  §  4743, 
providing  that  such  an  agreement  constitutes  a 
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contract  of  hire,  the  laborer  to  have  a  Uen  on 
the  crop  for  the  value  of  the  portion  to  which 
he  is  entitled. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  U  1350,  1355;  Dec.  Dig.  | 
323.*] 

2.  Labceitt  (J  5*)— Offenses — Pbopebtt  Sub- 
ject TO  Laboent — Cbops  Afxeb  Reuoval 
FBOM  Land. 

While  com  standing  on  the  land  is  part  of 
the  realty,  and  not  subject  to  larceny,  if  a  per- 
son, subsequent  to  its  severance  from  the  real- 
ty and  b^  a  separate  act,  takes  it  with  intent 
to  steal  it,  his  act  constitutes  larceny. 

[Ed.  Note.— For  other  cases,  see  larceny, 
Cent.  Dig.  1 15;  Dec.  Dig.  S  5.*] 

8.  Labcewt  (I  70*)— Pbosecution  —  Instbuc- 

noRB. 

In  a  prosecution  for  larceny  of  a  crop  of 
com,  where  there  was  evidence  that  accused 
carried  away  the  com  by  a  separate  act  after 
its  severance  from  the  realty,  a  requested  charge 
that  before  the  jury  could  convict  they  must  be- 
lieve beyond  a  reasonable  doubt  that  the  corn 
was  severed  from  the  freehold,  and  if  they  be- 
lieved that  accused  severed  the  com  and  then 
carried  it  oS  they  should  acquit,  was  properly 
refused,  as  pretermitting  in  hypothesis  the  fact 
that  larceny  could  have  been  committed  by  a 
separate  act  of  accused  after  he  had  severed 
the  com  from  the  realty. 

[Ed.  Note.— For  other  cases,  see  Larceny, 
Cent.  Dig.  §  182;   Dec  Dig.  {  70. •] 

Appeal  from  Law  Court,  Pike  County;  A. 
H.  Owens,  Judge. 

Hill  Adams  was  convicted  of  petit  lar- 
ceny, and  he  appeals.     Affirmed. 

In  his  oral  charge  to  the  Jury  the  court 
said  that  if  the  defendant  gathered  the  com, 
or  had  it  gathered,  out  of  the  fields  of  one 
B.  J.  Pllley,  as  testified  about,  and  put  It 
in  the  Babcock  house,  where  be  then  lived, 
and  afterwards  had  it  moved  to  the  place 
where  he  moved  to  from  there,  with  the  in- 
tent to  steal  it,  and  that  this  was  in  Pike 
coimty  and  within  12  months  before  the 
commencement  of  this  prosecution,  and  they 
believed  all  this  beyond  a  reasonable,  doubt, 
the  defendant  would  be  guilty,  and  it  would 
be  their  duty  to  so  find.  Charge  4  is  as 
follows:  "Before  the  jury  can  convict  the 
defendant,  they  must  believe  beyond  a  rea- 
sonable doubt  that  the  com  was  severed 
from  the  freehold,  before  they  can  convict 
the  defendant  If  the  Jury  believe  that  the 
defendant  severed  1;he  com,  and  then  car- 
ried it  oflF,  then  the  defendant  cannot  be 
convicted  of  larceny." 

Boykln  Owens,  for  appellant  Alexander 
M.  Garber,  Atty.  Gen.,  for  the  State. 

McOLELLAN,  J.  The  indictment  charged 
petit  larceny  of  seven  bushels  of  com.  The 
defendant  engaged,  with  one  Pllley,  to  make 
a  crop  on  the  latter's  land;  he  to  furnish 
the  land,  team,  feed  for  the  team,  and  the 
farming  Implements,  and  the  defendant  to 
furnish  the  labor — the  crop  to  be  divided. 
This  arrangement  created  the  relation  of 
employer  and  employe,  and  not  that  of  ten- 


ants in  common  In  the  crop  cultivated  and 
raised.    Code  1907,  |  4743. 

There  was  proof  tending  to  show  that  the 
defendant  gathered  the  corn,  then  In  growth, 
and  carried  it  to  the  Babcock  house,  to 
which  be  had  previously  removed  from  the 
place  whereon  the  crop  was  growing,  and 
that  later,  this  com  was  hauled  to  another 
place,  to  which  defendant  moved  from  the 
Babcock  place.  Notwithstanding  originally 
the  corn  was  of  the  realty,  and  not  subject 
to  larceny,  as  distinguished  from  the  feloni- 
ous taking  of  a  part  of  an  outstanding  crop, 
it  was  open  to  the  Jury  to  conclude,  from 
all  the  evidence,  that  subsequent  to  the 
severance  of  the  com  from  the  realty,  by  a 
separate  act  the  defendant  took  it  with  the 
intent  to  steal.  Johnson  v.  State,  100  Ala.  35, 
14  South.  08.  Accordingly  the  oral  charge 
of  the  court  was  not  erroneous. 

The  defendant  requested  special  charges 
1,  2,  3,  and  4,  which  the  court  refused.  The 
first  was  the  general  charge,  and  the  sec- 
ond and  third  predicated  an  acquittal  upon 
the  idea  that  the  defendant  and  the  owner 
of  the  land  were  tenants  In  common  in  the 
crop.  As  before  indicated,  this  relation  did 
not  exist  in  the  premises.  The  affirmatire 
charge,  of  course,  could  not  be  given.  The 
fourth  charge  was  properly  refused,  because 
It  pretermits.  In  hypothesis,  the  fact  sug- 
gested by  some  tendencies  of  the  evidence, 
that  by  a  separate  act  after  severance  from 
the  realty,  larceny  may  be  committed. 

There  is  no  error  in  the  record,  and  tbe 
Judgment  is  affirmed. 

Affirmed. 

DOWDELL,  C.  J.,  and  ANDERSON  and 
MAYFIELD,  JJ.,  concur. 


(159  Ala.  45) 
HUCKABEB  v.  STATBt 
(Supreme  Court  of  Alabama.    Feb.  9,  1909.) 

1.  HoMicioB  (S  290*)'— TbiaI/— Instbdctions. 

The  indictment  charged  tbe  killing  of  de- 
ceased "by  cutting  him  with  a  knife."  There 
was  evidence  that  on  deceased's  body  there  was 
a  pistol  shot  wound  and  several  cuts,  which  may 
have  been  inflicted  by  a  knife,  or  by  a  barbed 
wire  with  which  deceased  came  into  contact 
during  the  altercation ;  that  deceased  was  a 
person  who  bled  so  freely  that  any  wound  was 
dangerous ;  and  that  he  died  from  loss  of  blood, 
and  probably  from  erysipelous  inflammation. 
Ueld,  that  it  was  error  to  refuse  an  instruction 
to  acquit  defendant  unless  deceased  "died  from 
the  effects  of  a  wound  inflicted  by  defendant 
with  a  knife." 

fEJd.   Note. — For  other  cases,  see  Homicide, 
Dec.  Dig.  I  290.*1 

2.  Homicide  (§  142*)  —  Inoictuxnt  —  Vabi- 

ANCE. 

Under  an  indictment  charging  defendant 
with  having  killed  deceased  "by  cutting  him 
with  a  knife,"  he  cannot  be  convicted  by  proof 
that  he  shot  deceased  with  a  pistol,  or  threw  him 
against  a  barbed  wire  fence,  cutting  him. 

[Ed.    Note. — For  other  cases,   see   Homicide, 
Cent.  Dig.  §  256 ;   Dec.  Dig.  §  142.*] 
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S.  HoHiciDB  (S  5*)— Causk  of  Death. 

To  render  defendant  gailty  of  homicide,  It  ia 
not  necessary  that  the  blow  given  by  him,  or  his 
wrongful  act,  was  the  sole  cause  of  the  death: 
bat  if  the  blow,  or  his  wrongful  act,  contributed 
to  the  death,  he  may  be  responsible,  according 
to  the  circumstances  of  the  particular  case. 

[EM.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  §§  7,  9 ;    Dec  Dig.  i  5.»] 

Appeal  from  Circuit  Court,  Dallas  County ; 
8.  Lu  Brewer,  Judge. 

Sam  Huckabee  was  convicted  of  murder, 
and  appeals.    Reversed. 

Arthur  Bf.  Pitts,  for  appellant  Alexander 
M.  Garber,  Atty.  Oen.,  for  the  State. 

MAYFIKLD,  J.  The  Indictment  in  this 
case  was  as  follows:  "The  State  of  Ala- 
bama, Dallas  County.  Circuit  Court,  Fall 
Term,  1908.  The  grand  jury  of  said  county 
charges  that,  before  the  finding  of  this 
Indictment,  Sam  Huckabee  unlawfully  and 
with  malice  aforethought  killed  Arthur  Cole- 
man by  cutting  him  with  a  knife,  against 
the  peace  and  dignity  of  the  state  of  Ala- 
bama. [Signed]  J.  F.  Thompson,  Solicitor 
for  4th  Circuit." 

The  evidence  was  in  conflict  as  to  whether 
the  deceased  was  cut  with  a  knife  or  by  a 
barbed  wire.  He  bad  several  wounds  Inflict- 
ed upon  tilm  during  the  altercation  with  the 
defendant  One  was  a  pistol  shot  wound  on 
his  right  leg;  and  he  had  an  Incised  wound 
on  the  back  of  his  neck,  and  a  slight  contu- 
sion on  his  right  cheek,  which  closed  his  -eye, 
and  was  bloody  and  spitting  blood  after  the 
fight  and  betore  his  death.  It  was  shown 
that  a  running  fight  bad  occurred  between 
defendant  and  deceased,  which  lasted  sever- 
al minutes;  each  retreating  at  times  and  pur- 
suing the  other  at  times.  The  deceased  had 
a  pistol,  and  defendant  a  knife.  Deceased 
shot  at  defendant  several  times  during  the 
fight  The  defendant  finally  closed  in  on 
deceased,  grappled  with  him,  and  wrested 
the  pistol  from  him.  The  pistol  was  fired 
one  or  more  times  during  this  struggle,  and 
deceased  fell  or  was  thrown  by  defendant 
against  a  wire  fence — some  witnesses  say- 
ing it  was  of  barbed  wire;  others,  tbat  it 
was  not 

Tbe  deceased  was  shown  to  be  a  bleeder; 
tbat  la,  a  person  that  bleeds  freely  from  a 
•light  wound,  or  upon  whom  such  a  wound 
produces  hemorrhages  di£Scult  to  check. 
It  was  shown  that  deceased  bled  much  and 
for  a  long  time  from  these  wounds,  and  for 
a  long  while  freely  spat  up  blood.  One  of 
tbe  surgeons  examined  by  the  state  testified 
that  he  could  not  say  that  the  wound  on  de- 
ceased's neck  caused  his  death ;  that  deceas- 
ed died  about  two  weeks  after  he  examined 
him;  that  deceased  being  a  bleeder,  his 
blood  would  not  coagulate  ns  it  would  natu- 
rally, and  that  to  such  a  person  any  wound, 
no  matter  how  sUglit,  is  dangerous;  that 
a  slight  operation  on  such  a  person  often 


causes  death ;  that  the  wonnd  on  deceased's 
neck,  which  was  alleged  to  be  a  knife  wound, 
was  doing  well  while  he  attended  blm ;  that 
the  wound  on  his  cheek  was  not  a  knife 
wound,  but  that  it  became  swollen  and  gave 
him  much  trouble;  that  deceased  died  from 
loss  of  blood,  and  probably  from  eryslpelous 
Inflammation.  The  other  surgeon  examined 
by  the  state  testified  that  be  saw  deceased 
the  night  of  the  injury,  in  March;  that  de- 
ceased had  a  wound  on  the  back  of  his  neck, 
about* three  Inches  long  and  one-fourth  of 
an  inch  deep,  clean  cut;  that  deceased  was 
a  bleeder ;  that  all  wounds  on  a  bleeder  are 
considered  dangerous;  tbat  such  a  wound  as 
described  would  accelerate  death;  that  he 
saw  deceased  no  more  after  that  night 

The  defendant  requested  the  court  to  give 
the  following  charge,  which  was  In  writing: 
"The  court  charges  the  Jury  that  unless  you 
are  convinced  beyond  a  reasonable  doubt 
from  the  evidence  In  this  case,  that  the  de- 
ceased, Arthur  Coleman,  died  from  the  ef- 
fects of  a  wound  Infiicted  by  a  knife  upon 
him  by  defendant,  you  must  acquit  the  de- 
fendant" The  court  refused  this  charge,  and 
in  this  we  think  there  was  error.  The  charge 
was  a  proper  one,  when  applied  to  the  facts 
in  this  case.  There  are  cases  in  which  it 
might  be  refused,  because  abstract  or  where 
the  cause  of  tbe  death  or  the  deodands  are 
not  disputed,  or  are  admitted ;  but  here  the 
cause  of  the  death  and  the  deodands  were 
disputed  questions.  Tbe  indictment  charged 
singly  and  specifically  tbat  defendant  killed 
deceased  by  cutting  him  with  a  knife.  He 
could  not  be  convicted  under  that  indict- 
ment, if  he  killed  deceased  by  any  other 
means,  and  could  not  be  convicted  unless  he 
Inflicted  the  wound  which  caused,  contribut- 
ed to,  or  accelerated  his  death,  and  be  must 
have  inflicted  that  wound  with  a  knife;  and 
the  Jury  must  believe  these  facts  beyond  a 
reasonable  doubt  before  the  defendant  could 
be  properly  convicted  under  said  indictment 

The  means  by  which  an  offense  is  commit- 
ted. If  nnknown,  and  they  do  not  enter  into 
the  essence  of  the  offense,  may  be  alleged  to 
be  unknown  (Code  1907,  {  7144) ;  and  If  an 
offense  may  be  committed  by  different  means 
or  intent,  such  means  or  intent  may  be  al- 
leged in  the  same  count  in  the  alternative 
(Code,  8  7149).  If  an  indictment  alleges  the 
means  by  which  an  offense  is  committed,  it 
must  be  substantially,  though  not  literally, 
proven  as  alleged.  If  it  alleges  that  the  de- 
fendant killed  the  deceased  with  a  knife. 
It  is  sufficient  If  the  substance  of  the  allega- 
tion be  proven;  1.  e.,  proof  that  he  killed 
him  with  a  razor,  or  an  instrument  of  like 
kind  and  character,  would  be  sufficient  Or, 
If  the  allegation  be  tbat  he  killed  him  with 
a  gun.  proof  tbat  he  killed  him  with  a  pistol 
would  support  it.  But  the  allegntion  that 
he  killed  him  by  cutting  him  with  a  knife 
would   not  be  supported  by   proof   that  be 
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shot  bim  with  a  pistol  or  threw  him  against 
a  barbed  wire  fence.  Phillip's  Case,  68  Ala. 
471:  Hull  V.  State,  79  Ala.  32;  Jones  t. 
State,  137  Ala.  12,  31  South.  681;  Walker 
V.  State,  73  Ala.  17. 

It  will  appear  from  an  examination  of 
the  authorities  that  a  charge  like  the  one 
in  question  should  be  given  in  some  cases, 
and  refused  in  others.  The  case  at  bar  is  one 
peculiarly  circumstanced  to  render  the  charge 
not  only  proper,  but  to  render  its  refusal 
revisable  error.  Not  attempting  here  txf  pass 
upon  the  weight  of  the  evidence,  it  Is,  how- 
ever, proper  to  say  there  was  evidence  to 
show  that  deceased  came  to  his  death  Inde- 
pendently of  any  wounds  inflicted  by  a  knife 
or  Instrument  of  like  kind  or  character,  and 
the  defendant  bad  the  right  to  have  the  Jury 
instructed  upon  this  theory  of  the  law ;  and 
this  charge  was  a  correct  and  fair  exposition 
of  the  law  as  to  this  feature  of  the  evidence. 
There  was  no  evidence  to  show  that  any 
wound  was  Inflicted  with  an  Instrument  sim- 
ilar in  kind  or  character  to  a  knife.  They 
were  caused  by  a  pistol,  a  knife  itself,  a  wire 
fence,  or  some  blunt  instrument 

To  render  a  defendant  guilty  of  homicide, 
it  is  not  necessary  that  the  blow  given  by 
him,  or  that  the  agency  or  means  used  by 
blm,  or  that  his  wrongful  act,  should  be  the 
sole  or  necessary  cause  of  the  death  com- 
plained of.  If  his  wrongful  act,  agency, 
means,  blow,  or  the  like,  accelerates  or  con- 
tributes to  the  death,  he  may  be  responsible, 
according  to  the  circumstances  of  the  par- 
ticular case.  It  Is  said:  "It  Is  not  per- 
mitted to  the  oCTeader  to  apportion  bis 
wrong"  in  such  cases.  "Ordinarily,  if  a 
wound  is  inflicted,  not  dangerous  in  itself, 
and  death  was  evidently  occasioned  by 
grossly  erroneous  treatment,  the  original 
author  will  not  be  accountable;  but.  If  the 
wound  be  mortal  or  dangerous,  the  person 
who  inflicted  it  cannot  shelter  himself  un- 
der the  plea  of  erroneous  treatment"  Par- 
sons' Case,  21  Ala.  301;  McAllister's  Case, 
17  Ala.  434,  52  Am.  Dec.  180;  Bowles'  Case, 
58  Ala.  335;  Daughdrill's  Case,  113  Ala.  34, 
21  South.  378;  Winter's  Case,  123  Ala.  1, 
26  South.  049;  Russell  on  Crimes  (Int  Ed.) 
pp.  35,  36;  Hale's  P.  C.  428;  1  East  C.  L. 
344.  {  lis. 

The  facts  in  this  case  are  peculiar,  in  that 
the  deceased  was  a  bleeder.  A  slight  wound 
upon  such  is  showp  to  be  dangerous,  and 
frequently  mortal;  whereas,  a  similar  in- 
jury inflicted  upon  a  normal  person  would 
not  be  dangerous  or  even  serious.  Applying 
these  rules  of  law  to  the  particular  case, 
we  find  no  error  as  to  other  charges  refused 
or  given,  nor  as  to  rulings  upon  the  evidence 
roliiting  to  the  severity  of  the  wounds,  or 
to  the  mode  of  treatment  thereof,  when  ap- 
plied to  the  killing  of  a  pei-son  whose  natu- 
ral ph.vsiology  is  abnormal.  We  have  treated 
this  phase  of  the  case,   because  it  will  of 


necessity  arise  upon  another  trlaL  The  oth- 
er questions  may  not  arise  on  another  trial« 
and  what  we  have  said  will  probably  be  a 
sufficient  guide. 

For  the  error  in  refusing  the  charge  above 
treated,  the  judgment  must  be  reversed,  and 
the  cause  remanded. 

Reversed  and  remanded. 

DOWDELIi,  O.  J.,  and  ANDERSON  and 
McCLELLAN,  JJ.,  concur. 


(U9  Ala.  196) 
ANNISTON  ELECTRIC  ft  GAS  CO.  t. 
ROSEN. 

(Supreme  Court  of  Alabama.    Feb.  4,  1909.) 

1.  Stbeet    Raiuioaob    ({    86*)    —    UsB    or 
Stbebts. 

The  relative  rights  of  travelers  in  public 
streets  and  street  cars  operated  therein  are 
equal,  and  the  exercise  of  the  common  right  by 
each  must  be  such  as  not  to  unreasonably  bin- 
der or  endanger  either  in  the  use  of  the  streets. 
[BM.  Note. — For  other  cases,  see  Street  Bail- 
roads,  Cent.  Dig.  §S  193.  195;  Dec.  Dij:.  S  S5.•^ 

2.  Stbeet  Railboads  ({  93*)— Cabs  Rbquibkd 
or  Opebatobs. 

Operators  of  street  cars  must  keep  a  look- 
out for  persons  on  the  track,  and  must  so  op- 
erate the  cars  that  when  persons  or  property 
are  on  the  tra(;k  the  car  may  be  stopped  and 
thereby  avert  iojury,  subject  to  the  right  of  the 
operators  to  assume  that  apparently  adult  per- 
sons, or  property  under  their  control,  will  leaye 
the  track  in  time  to  avoid  injury ;  but  the  op- 
erato;:8  cannot  rely  on  such  assumption  beyond 
the  i>olnt  where  prudence  should  suggest  the 
stopping  of  the  car  on  reasonable  appearance  of 
inability  of  the  traveler  to  get  out  or  danger. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  K  195,  197 ;  Dec.  Dig.  i  93.*] 

3.  Stbeet  RAn,B0ADS  (|  98*)— Cabe  Reqoxkbd 
or  Tbavelebs. 

A  traveler  on  a  street  on  which  can  are 
operated  must  look  for  them,  and  where  the 
street  is  obstructed  be  must  listen,  and  in  some 
instances  stop. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  |  208;   Dec.  Dig.  {  98.*] 

4.  Stbeet  Rahsoadb  (|  114*)— Irjubies  to 
Tbavelebs— Evidence. 

Where  the  liability  of  a  street  railway  com- 
pany for  injuries  to  a  traveler  in  a  collision 
with  a  car  is  founded  on  the  breach  of  duty  to 
employ  proper  means  to  avert  injury  after  the 
discovery  of  the  traveler's  peril,  knowledge  of 
the  peril  before  the  injury  must  be  shown ;  and. 
in  the  absence  of  wantonness  or  willfulness,  thia 
is  not  done  by  mere  proof  of  a  breach  of  duty 
to  look  for  persons  in  peril,  regardless  of  the 
place  where  the  injury  occurred. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  !  244;    Dec.  Dig.  |  114.*] 

5.  Stbeet  Railboads  (S  102*)  —  Ihjubies  to 
Tbavelebs— Liability. 

Where  a  motorman  failed  to  keep  a  lookout 
for  travelers  on  a  street,  and  a  traveler  whose 
peril  and  inability  to  extricate  himself  therefrom 
would  have  been  discovered  by  tbe  motorman, 
had  he  kept  a  lookout,  the  proximate  cause  of 
the  injury,  aside  from  wantonness  or  willful 
misconduct,  was  tbe  motorman's  failure  to  keep 
a  lookout. 

fR<l.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  §  203;    Dec.  Dig.  i  102.*  | 
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6.  StreKT  BaILBOADS   (J   101*)  —  INJTJMIS  10 
TBAVKIJtKS— LlABILITT. 

Where  the  injury  to  a  traveler  in  a  colli- 
■ion  with  a  street  car  is  occasioned  hj  mere  fail- 
ore  of  the  motorman  to  keep  a  proper  lookout 
(or  travelers,  contributory  negligence  of  the 
traveler  defeats  a  recovery. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Dec.  Dig.  {  101.»] 

7.  Stbekt  Raxlroads  (§  102*)  —  Iif jxtkibs  to 
Tbavelebs — Liability. 

Where  the  motorman  of  a  car  colliding 
with  a  traveler  failed  to  exercise  proper  caie 
after  the  discovery  of  the  traveler's  peril,  the 
initial  negligence  of  the  traveler  became  only 
a  condition  on  which  the  duty  arose  to  avert 
the  injury,  and  a  bredch  thereof  became  the 
proximate  cause  of  the  injury,  authorizing  a 
recovery,  unless  the  traveler,  concurrently  with 
or  subsequently  to  the  negligence  of  the  motor- 
man,  was  guilty  of  contributory  negligence. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent- Dig.  S  203;    Dec  Dig.  I  102.*] 

8.  NCOUOENCE   (S  83*)— DiSCOTEBED   PERII.. 

The  principle  of  negligent  breach  of  duty 
after  the  discovery  of  the  peril  of  the  person 
injured  is  the  same,  whether  the  latter  is  a 
trespasser  or  not,  and  in  each  case  knowledge  of 
the  peril  requires  the  use  of  all  known  means 
to  avert  injury. 

[Dil.   Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  {  115;   Dec.  Dig.  {  83.*] 

ft   NEOtlGENCE  (J   11*)   —  "WimULNESS"  — 

"Wantonness." 

"Willfulness"  or  "wantonness,"  as  applied 
in  cases  of  injury  to  a  person  by  a  breach  of 
duty,  where  toe  peril  of  the  person  injured  is 
known,  means  a  direct  intent  to  Inflict  injury, 
or  ao  act  done  or  omitted,  with  the  conscious- 
ness that  the  act  or  omission  will  probably 
eventuate  in  injury. 

[Bd.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  i  13 ;   Dec.  Dig.  §  11.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  a  pp.  7386-7387,  7485-7486.] 

10.  Neougence  (S  80*)— CoNTBiBtrrOBT  Neo- 

UOENCB— EfTECT. 

Where  the  proximate  cause  of  an  injury  to 
one  known  to  have  been  in  peril  is  due  to  a 
willfnl  or  waotoo  wrong,  the  contributory  neg- 
ligence of  the  person  injured,  such  as  a  negli- 
gent failure  to  conserve  his  own  safety  after 
the  discovery  of  his  peril,  is  as  a  general  rule 
no  defense. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  I  85 ;   Dec.  Dig.  i  80.*] 

11.  Neolioenoe  ({  80*)— CoKTBiBtrrORT  Nxa- 

UOENOI— BTFECT. 

Where  the  proximate  cause  of  an  injury  to 
one  known  to  have  been  in  peril  was  simply 
negligence  because  of  the  breach  of  duty  to 
keep  a  proper  lookout,  without  conscious  in- 
difference to  probable  consequences,  contribu- 
tory negligence  of  the  person  injured,  concur- 
rent with  or  subsequent  to  that  of  the  party 
charged,  after  discovery  of  the  peril,  such  as  a 
negligent  failure  to  conserve  bis  own  safety 
after  becoming  aware  of  his  peril,  defeats  a 
recovery. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  {  84 ;    Dec.  Dig.  S  80.*] 

12.  Street  Railroads  (5  110*)— iNjtiBiES  to 
Tbavelebs— Complaiwt. 

A  complaint  in  an  action  (or  injuries  to 
a  traveler  in  a  collision  with  a  street  car,  which 
alloKes  that  pl.'xintifrs  position  of  peril  was 
known  to  the  motormfin,  "or  by  the  exercise  of 
reasonable  care"  could  have  been  known  to  him, 
and  that  by  the  use  of  means  at  hand  the  motor- 
man  covild  have  stopped  the  car  in  time  to  have 


prevented  the  collision,  etc.,  does  not  state  a 
cause  of  action  founded  on  the  failure  of  the 
motorman  to  exercise  proper  care  after  the  dis- 
covery of  the  travelers  peril ;  the  alternative 
form  of  allegation  not  amounting  to  a  charge 
of  actual  knowledge  of  plaintifs  peril,  neces- 
sary to  defendant's  liability. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
loads.  Cent.  Dig.  |  224;   Dec  Dig.  {  110.*] 

18.  Street  Railroads  (8  110*)— Ikjubies  to 
Tbavelebs— Complaint. 

A  complaint  in  an  action  for  injuries  to  a 
traveler  in  a  collision  with  a  street  car,  which 
alleges  that  the  mortorman  knew  of  the  traveler's 
peril  and  failed  to  exercise  due  care  to  avoid 
injuring  him,  and  which,  after  describing  the 
injuries  received,  avers  that  the  motorman  knew 
of  the  traveler's  peril,  but  nevertheless  wan- 
tonly and  recklessly  ran  the  car  against  him, 
and  that  he  did  not  use  the  means  at  hand  to 

Prevent  the  collision,  when  the  use  thereof  would 
ave  prevented  the  same,  is  inconsistent,  since 
it  avers  a  negligent  failure  to  take  means  to 
avert  the  injury  after  discovery  of  the  peril, 
and  charges  wantonness,  and  also  simple  negli- 
gence. 

[Ed.  Note.— For  other  cases,  see  Street  Raif- 
roads.  Cent.  Dig.  {  224;  Dec  Dig.  |  110.*] 

14.  Street  Railroads  (S  110*)— Injobies  t* 
Tbavelebs— Complaint. 

A  complaint  in  an  action  for  Injuries  to  a 
traveler  in  a  collision  with  a  street  car  at  a 
crossing,  which  alleges  that  plaintiff  was  right- 
fully at  the  crossing,  where  a  great  many  people 
were  accustomed  to  pass,  and  which  avers  that 
it  was  the  duty  of  the  motorman  to  so  operate 
the  car  that  it  might  be  under  such  control  that 
it  might  be  stopped  before  striking  one  on  the 
track,  that  the  car  was  negligently  operated  at 
a  reckless  speed,  so  that  the  motorman  was  un- 
able to  bring  the  car  to  a  stop  before  the  colli- 
sion, etc,  charges  simple  negligence  anterior  to 
a  breach  of  duty,  raised  by  the  discovery  of 
peril. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  |  224;   Dec  Dig.  |  110.*] 

15.  Street  Railroads  ({  110*)— Injuries  to 
Tbavelebs— Defenses. 

A  plea  in  an  action  for  injuries  in  a  colli- 
sion with  a  street  car,  which  alleges  that  de- 
fendant negligently  drove  on  the  track  ahead  of 
the  car,  that  the  street  was  wide  enough  for 
plaintiff  to  have  driven  on  either  side  of  the 
track  without  Injury,  that  the  car  was  in  plain 
view,  and  plaintiff  could  have  stopped  until  the 
car  passed,  etc.,  charges  contributory  negligence, 
and  is  available  as  a  defense  to  a  complaint 
charging  simple  negligence  of  the  motorman  an- 
terior to  a  breach  of  duty,  raised  by  the  dis- 
covery of  plaintlfTs  peril,  but  does  not  state  a 
defense  to  a  complaint  based  on  the  failure  of 
the  motorman  to  exercise  proper  care  after  the 
discovery  of  plaintiff's  peril. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Dec  Dig.  I  110.*] 

16.  Street  Railroads  (S  110*)- Injuries  to 
Tbavelers— Complaint— Sufficiency. 

A  complaint  In  an  action  for  injuries  to  a 
traveler  in  a  collision  with  a  street  car,  which 
avers  negligence  of  the  company  In  general 
terms,  is  sufliclent;  without  averring  the  name 
of  the  alleged  negligent  servant. 

[Bd.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent.  Dig.  {  224;    Dec.  Dig.  {  110.*] 

17.  Damages  (§  141*)— Injuries— Complaint 
— sufficiknct. 

A  complaint  In  an  action  for  injuries  to 
person  and  property  negligently  inflicted,  which 
defluitely  enumerates  the  elements  of  damages 
alleged   to  hnve   been   suffered   by   plaiatiff  and 
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his  property,  is  good,  without  designating  the 
amount  claimed  for  each  element  of  damage. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent.  Dig.  §S  422,  423 ;   Dec  Dig.  i  141.*] 

18.  Teial  (f  259*)— iNSTBuonoNS— Requests. 
Special  charges,  if  intended  to  be  separate 
requests,  must  be  presented  to  the  court  on  sep- 
arate pieces  o^  paper,  and  where  counsel  re- 
quests several  charges,  written  on  one  sheet  of 
paper,  the  court  may  treat  the  requests  as  a 
single  request. 

[EM.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  f  648 ;    Dec.  Dig.  5  259.*] 

Denson  and  Mayfield,  JJ.,  dissenting  in  part. 

Appeal  from  Circuit  Court,  Calhoun  Coun- 
ty; John  Pelbam,  Judge. 

Action  by  Harry  Rosen  against  the  Annls- 
ton  Electric  &  Gas  Company.  From  a  Judg- 
ment tor  plaintiff,  defendant  appeals.  Re- 
versed and  remanded.    ' 

Plaintiff's  complaint  was  substantially  as 
follows: 

(1)  Tbe  plaintiff  claims  of  the  defendant, 
a  corporation,  the  sum  of  $1,500  damages, 
for  that,  to  wit,  on  the  14th  day  of  May, 
1906,  while  the  plaintiff  was  attending  to 
some  private  business,  riding  In  a  buggy 
drawn  by  a  horse  along  Pine  avenue,  which 
Is  a  public  street  In  the  city  of  Annlston, 
Ala.,  and  Just  as  he  was  turning  out  of  Pine 
avenue  Into  and  for  the  purpose  of  going 
westward  along  Fifteenth  street,  which  Is 
another  public  street  In  said  city,  one  of  the 
electric  cars  of  the  defendant.  In  charge  of 
and  being  operated  by  an  agent  or  servant 
of  defendant,  ran  violently  against  plaintiff's 
horse  and  buggy,  said  buggy  was  demolished, 
and  said  horse  thrown  violently  to  the 
ground  and  his  leg  brolsen,  and  the  plaintiff 
was  thrown  from  the  buggy  to  the  ground. 
The  plaintiff  avers  that  the  place  of  said 
collision  was  a  street  crossing,  and  a  popu- 
lous district  in  said  city,  and  that  he  was 
turning  from  Pine  avenue  Into  Fifteenth 
street  for  the  purpose  of  going  westward  along 
Fifteenth  street  on  business  as  aforesaid, 
and  defendant's  car  was  approaching  from  a 
westerly  direction  along  Fifteenth  street, 
and  was  then,  to  wit,  70  yards  distant  from 
the  point  of  collision  and  In  plain  view  of 
plalntltTs  horse  and  buggy,  and  said  motor- 
man  then  and  there  In  charge  of  said  car 
saw,  or  by  the  exercise  of  reasonable  care 
could  have  seen,  plalntltTs  buggy  and  horse 
In  a  position  of  peril  on  the  track  of  the  de- 
fendant, and  he  was  then  sufficiently  far 
from  the  same,  bad  he  used  due  care  and 
the  means  at  hand,  to  have  stopped  said 
car  before  the  collision,  and  thereby  have 
prevented  the  Injury,  but  he  did  not  do  so; 
and  tbe  plaintiff  avers,  further,  that  Just 
before  or  about  the  time  the  front  wheel  of 
his  buggy  had  reached  the  north  rail  of  the 
tracks,  said  car  was,  to  wit,  60  feet  distant, 
and  the  plaintiff  averred  that  even  then  said 
agent  or  servant  of  defendant  In  charge  of 
said  car  saw,  or  by  the  exercise  of  reason- 


able care  could  have  seen  his  peril,  and  by 
the  use  of  means  at  hand  could  have  stopped 
said  car  In  time  to  have  prevented  said  col- 
lision and  Injury,  but  he  failed  to  do  so,  and 
In  consequence  plaintiff  suffered  injury  In 
this:  Here  follows  a  catalogue  of  his  In- 
juries and  special  damages.  It  Is  alleged 
that  the  horse  was  so  Injured  that  he  was 
rendered  worthless,  and  that  the  buggy  and 
harness  were  totally  destroyed,  and  that 
they  were  the  property  of  plaintiff. 

(2)  Plaintiff  claims  of  the  defendant,  a  cor- 
poration, the  sum  of  $1,500  damages,  for 
that  heretofore,  to  wit,  on  the  14th  day  of 
May,  1906,  the  defendant  was  engaged  in 
the  operation  of  electric  street  cars  in  the 
city  of  Annlston,  Ala.  On  said  date  the  de- 
fendant's said  agents  and  servants,  in  charge 
of  and  operating  one  of  Its  cars,  after  dis- 
covering that  the  plaintiff  and  his  horse  and 
buggy  were  on  defendant's  track  in  a  posi- 
tion of  peril,  and  In  danger  of  being  Injured, 
failed  to  exercise  due  care  and  diligence  to 
avoid  injuring  plaintiff,  when  the  exercise 
of  such  care  and  diligence  would  have 
avoided  Injuring  him,  whereby  said  car  struck 
said  horse  and  buggy,  and  he  was  injured 
thus:  Here  follows  a  catalogue  of  the  Inju- 
ries and  special  damages.  And  pinlntlff  avers 
that  the  defendant's  agent  or  servant.  In 
charge  of  or  operating  said  car,  saw  and 
knew  of  his  peril;  but,  notwithstanding  this, 
he  wantonly  and  recklessly  or  intentionally 
ran  said  car  against  him,  and  that  he  did  not 
use  the  means  at  hand  to  prevent  said  colli- 
sion and  Injury,  when  the  use  of  such  means 
would  have  prevented  same,  with  same  al- 
legation as  to  horse  and  buggy  as  made  In 
count  1. 

(3)  Same  as  1,  except  that  It  Is  alleged 
that  Just  about  the  time  the  front  wheel  of 
the  buggy  reached  the  north  rail  of  the  track, 
plaintiff's  horse  balked  or  stopped,  while 
plaintiff  was  trying  to  pull  him  off  the  track, 
and  that  said  car  was  about  60  feet  distant, 
and  that  even  then  the  agent  or  servant  of 
defendant,  in  charge  of  said  car,  saw,  or  by 
the  exercise  of  due  care  and  diligence  could 
have  seen,  his  peril,  etc. 

(4)  Formal  charging  part  same  as  1.  It  Is 
then  alleged  that  the  Intersection  of  Pine 
avenue  and  Fifteenth  street,  where  plain- 
tiff turned  out  of  Pine  avenue  into  Fifteenth 
street,  is  a  public  street  crossing,  where  a 
great  many  people,  horses,  and  vehicles  are 
accustomed  to  pass  and  repass,  and  was 
sudi  on  said  date;  and  plaintiff  avers  that  It 
was  the  duty  of  said  agent  or  servant.  In 
charge  of  and  operating  said  car,  to  have  run 
and  to  have  kept  said  car  under  such  control 
as  to  have  been  able  to  bring  the  same  to  a 
full  stop  before  striking  a  person  or  thing  on 
tbe  track;  but  plaintiff  avers  that  on  such 
occasion  the  agent  or  servant  of  defendant, 
in  charge  of  and  operating  said  car,  ran  the 
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Bame  at  rach  a  reckless  and  rapid  rate  of 
speed  that  be  was  unable  to  bring  the  same 
to  a  full  stop  before  strllclng  the  plaintifTs 
horse  and  buggy,  after  be  had  discovered  the 
said  horse  and  buggy  were  on  the  track  in 
a  place  of  peril  at  or  near  the  intersection  of 
Pine  avenue  and  Fifteenth  street,  whereby 
said  car  struck  plaintifTs  horse  and  buggy, 
and  he  was  injured  thus:  Here  follows  a 
catalogue  of  the  Injuries  to  the  person,  horse, 
and  buggy. 

The  grounds  of  demurrers  are  sufflciently 
stated  in  the  opinion.  The  second,  third, 
fourth,  fifth,  sixth,  and  seventh  pleas  were 
pleas  of  contributory  negligence.  The  fifth, 
sixth,  and  seventh  are  ffiUure  to  stop,  look, 
and  listen;  the  fourth,  that  plain tifT  negli- 
gently drove  his  horse  and  buggy  on  said 
car  track,  and  turned  it  up  said  car  track 
towards  the  car,  and  that  it  was  negligence 
on  the  part  of  plaintiff  not  to  have  driven 
across  said  track,  and  it  was  negligence  to 
have  driven  on  said  track  ahead  of  said  car. 
The  tliird  plea  avers  the  efforts  to  stop  the 
car,  and  the  failure  to  do  so  after  using  all 
means,  and  that  before  driving  over  defend- 
ant's driveway  plaintiff  failed  to  look  for 
defendant's  approaching  car,  and  drove  bis 
said  horse  on  the  track  ahead  of  said  car. 
The  second  plea  alleges  that  the  street  was 
wide  enough  where  the  collision  occurred  for 
plaintiff  to  have  driven  on  either  side  of 
said  track  without  injury,  that  the  car  was 
in  plain  view  of  plaintiff,  that  plaintiff  could 
have  stopped  his  horse  and  buggy  until  the 
car  passed  on,  or  that  he  could  have  turned 
the  said  horse  and  buggy  up  or  down  said 
street,  with  ample  room  to  have  avoided  the 
collision,  but  that  he  did  neither  of  these 
things,  but  negligently  drove  or  allowed  his 
horse  to  start  across  said  track  in  front  of 
defendant's  car,  and  turned  said  horse  and 
buggy  towards  said  approaching  car,  which 
negligence  proximately  contributed  to  his  In- 
Jury. 

Blackwell  &  Agee,  for  appellant  Tate  & 
Walker,  for  appellee. 

HcGLBLLAN,  J.  The  injury  complained 
of  was  suffered  by  the  plaintiff,  in  person 
and  property.  In  consequence  of  the  colli- 
stem  therewith  of  a  street  car  then  in  c^Dera- 
tlon  on  a  public  thoroughfare  in  the  city  of 
Anniston.  The  original  complaint  contained 
two  counts,  to  which  defendant's  (appellant's) 
demurrers  were  sustained.  After  amend- 
ment, the  complaint  consisted  of  counts  1  to 
4,  inclusive.  All,  save  the  fourth,  would 
found  the  liability  of  the  defendant  upon  the 
breach  of  duty  by  the  servant  of  the  defend- 
ant, arising  out  of  plaintiff's  Imperiled  condi- 
tion. The  principle  is  familiar,  and  the  six- 
teenth ground  of  the  demurrer,  addressed  to 
these  counts,  takes  the  point  that  it  Is  not 
averred  that  the  servant  in  question  knew  of 
plaintifTs  peril  In  time  to  have  prevented  the 
Injury. 

The  relative  rights  of  travelers  In  public 
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streets  and  street  cars  operated  therein  have 
been  defined  as  being  equal,  not  exclusive,  in 
favor  of  or  against  either.  Schneider  v.  Mo- 
bile L.  ft  R.  R.,  146  Ala.  344,  40  South.  761. 
The  exercise  of  the  common  right,  by  each, 
must  be  such  as  not  to  unreasonably  hinder 
or  endanger  either  in  the  use  of  the  street ; 
and  upon  the  operative  of  the  street  car  rests, 
as  of  course,  the  duty  to  be  diligent  in  keeping 
a  lookout  for  persons  using  the  street  and  to 
bring  to  the  (deration  of  the  car,  under  such 
circumstances,  such  measure  of  care  and  pru- 
dence as  the  common  right  eejoyed  by  the 
traveler  and  the  street  car  suggest  This 
necessarily  imposes  upon  the  carrier  the  du- 
ty to  operate  its  cars,  in  public  streets,  under 
such  control,  at  such  speed,  as  that  if  per- 
sons or  property  be  upon  or  dangerously  near 
the  track  of  the  street  railway,  the  car  may 
be,  with  skilled  application  of  stopping  ap- 
pliances, stopped,  and  Injury  thereto  averted. 
But  this  duty  is  qualified  to  the  extent  that 
the  operative  of  the  car  may  assume  that  ap- 
parently adult  persons,  or  property,  such  as 
horses  and  vehicles  in  the  control  of  person^ 
apparently  adult,  will  leave.  In  time  to  avert 
Injury,  the  track  or  dangerous  proximity  to 
It ;  but  the  stated  qualification  is  also  quali- 
fied by  the  requirement  that  the  operative  is 
forbidden  to  rely  upon  the  stated  assumption 
beyond  the  point  where  prudence  and  care 
would  suggest  the  stopping  of  the  car,  such 
prudence  and  care  being  suggested,  to  a  rea- 
sonably pmdent  man,  by  the  reasonable  ap- 
pearance of  Inability  upon  the  part  of  the 
party  Imperiled  to  remove  himself  or  prop- 
erty from  danger,  or  from  such  circumstances 
as  would  Indicate,  to  the  reasonably  prudent 
operative,  that  the  party  Imperiled,  or  likely 
to  become  so,  is  unconscious  thereof.  Schnei- 
der V.  Mobile  L.  &  R.  R.,  supra.  On  the 
traveler  upon  the  street  the  duty  rests  to 
"always  •  •  •  look  for  an  approaching 
car,  and,  if  the  street  is  obstructed,  to  listen, 
and  in  some  Instances  to  stop.  *  *  * " 
Birmingham  R.  L.  &  P.  Co.  v.  Oldham,  141 
Ala.  195,  199,  87  South.  452. 

As  stated  before,  all  of  the  counts  except 
the  fourth  would  ascribe  the  negligent  mis- 
conduct resulting  in  the  injury  here  involv- 
ed, to  a  breach  of  duty  after  discovery  of 
peril.  The  statement  of  the  doctrine  declar- 
ing the  duty  relied  upon,  in  breach,  for  a 
recovery  by  this  plaintiff,  announces  in  terms 
the  condition  to  the  creation  of  the  duty,  viz., 
knowledge  of  the  peril  with  which  the  party 
injured  is  circumstanced  before  his  Injury. 
This  knowledge  has  been  otherwise  referred 
to  in  the  descriptive  term  "aware,"  meaning 
"informed."  The  requisite  knowledge  Is  of 
the  fact  that  the  party  Injured  was  in  peril. 
Manifestly  this  condition  (knowledge)  to  the 
duty  (pretermitting  wanton  or  willful  mis- 
conduct to  be  later  considered)  cannot  arise 
out  of  a  breach  of  duty  to  look  out  for  per- 
sons, etc..  In  peril,  whatever  the  place  of  in- 
jury. If  the  duty  be  to  keep  a  diligent  look- 
out  and   the   duty   be   merely    negligently 
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breached,  the  consequence  la  the  opposite  of 
^knowledge,  namely,  want  of  knowledge,  and 
that,  on  this  phase  of  the  subject,  attributa- 
ble only  to  the  failure  to  observe  that  course 
of  conduct  which  would  have  probably  led  to 
knowledge.  Sou.  By.  t.  Bush,  122  Ala.  470, 
as  South.  168.  If  a  motorman,  whose  duty 
it  is  to  keep  a  diligent  lookout  for  travelers, 
etc.  on  public  streets  traversed  by  his  car, 
forsake  his  duty  and  engage  in  a  diverting 
conversation  with  a  passenger  on  his  oar, 
and  a  traveler,  whose  peril  and  inability  to 
extricate  himself  therefrom  would  hare  been 
discovered  by  the  (iterative,  had  he  kept  the 
lookout  required,  is  injureid,  the  proximate 
cause,  aside  from  wanton  or  willful  mis- 
conduct therefor  must  be  ascribed,  not  to 
the  stated  condition  of  peril  in  which  the 
traveler  was  placed,  but  to  the  operative's 
dereliction  in  not  keeping  the  lookout  pre- 
scribed. He  did  not  know  the  peril  stated, 
because  he  violated  his  duty  to  look.  Such 
a  breach  of  a  duty,  unless  raised  by  the  cir- 
cumstances to  the  character  of  wrong  com- 
monly called  "willfulness"  or  "wantonness," 
may  be  defended  and  defeated  as  ground  for 
a  recovery  by  the  contributory  negligence  of 
the  traveler,  if  attending  his  conduct.  In  fall- 
ing to  observe  the  care  due  from  him  (travel- 
er) in  placing  himself  in  a  position  wherein 
injury  to  him  might  result  from  a  breach  by 
the  operative  of  the  duty  to  keep  a  diligent 
lookout  This  must  be  true,  because  the  or- 
der of  causation,  put  in  motion  by  the  neg- 
ligence counted  on,  viz.,  failure  to  keep  a 
diligent  lookout,  «ras  noc  broken  by  the  cre- 
ation, by  discovery  of  the  peril  by  the  opera- 
tive, of  a  subsequent  duty  to  employ  all 
means  to  avert  injury  to  one  whose  peril  is 
known  to  the  derelict  operative.  L.  &  N.  R. 
R.  Co.  V.  Young  (Ala.)  45  South.  238,  16  L.  R. 
A.  (N.  S.)  301.  When  the  subsequent  duty 
Is  raised,  as  stated,  then  the  initial  negligence 
of  the  Injured  party  .t>ecomeB  a  condition  only, 
upon  which  the  Uiereupon  arising  duty  to 
avert  the  Injury  operated  to  afford  the  proxi- 
mate cause  of  the  injury,  unless  the  Imperiled 
party  is,  on  his  part,  concurrently  with  or 
subsequently  to  the  negligence  of  the  opera- 
tive of  the  car,  after  discovering  the  perilous 
situation  of  the  injured  party,  contributorlly 
negligent,  which,  if  found,  exempts  the  de- 
fendant from  the  consequences  of  the  subse- 
quent negligence  of  its  employ  &  L.  &  N.  R. 
R.  Co.  V.  Young,  supra. 

The  relative  rights  of  travelers  and  street 
cars,  in  public  streets,  as  we  have  restated 
them,  necessarily  negative  any  relation  of 
either  to  the  streets  or  to  the  other  as  tres- 
passers. The  right  to  be  thereon  exists  in 
each,  and  the  duty  each  owes  to  the  other.  In 
the  premises,  is,  in  keeping  with  the  common 
right  of  each,  to  avoid,  by  the  exercise  of 
due  care  and  prudence,  injury  and  embar- 
rnssment  in  the  use  of  the  street.  But  the 
fact  that  a  traveler  is  not  a  trespasser  in 
using  the  street  cannot  affect  to  alter  the 
duty,  for  or  against  either  the  car  operauve 


or  the  traveler,  where  one's  condition  of  per- 
il is  known  to  the  operative;  Whetbw  <»e  is 
or  is  not  a  trespasser,  the  condition  to  the 
application  of  the  principle  of  the  negligent 
breach  of  duty  after  peril  is  discovered  is 
the  same.  The  duty  to  avert  injury  to  (me 
imperiled  Is  the  same,  whether  his  relation 
to  the  dangerous  agency  theretofore  was 
wrongful  or  not,  whether  his  situation  of  per- 
il was  the  result  of  right  or  wrong  conduct; 
provided,  of  course,  the  operative  knew  of 
the  peril  to  which  the  injured  party  was  sub- 
jected. Whenever  the  knowledge  stated  is 
brought  to  the  operative,  his  duty  is  to  em- 
ploy all  means,  known  to  one  skilled  in  his 
place,  to  avert  injury. 

Coming  to  the  more  aggravated  misconduct 
— willfulness  or  wantonness,  as  these  terms 
are  applied  in  cases  of  injury  to  person  or 
property — with  reference  to  the  performance 
of  the  duty  arising  where  the  before-stated 
peril  is  known  to  the  operative,  our  decisions 
establish  these  conditions  precedent  to  the 
ascription  of  the  more  aggravated  wrong  to 
the  alleged  derelict  party:  That  the  injury 
was  the  result  of  a  direct  intention  to  inflict 
it,  or  that  the  injury  was  the  result  of  an  act 
or  omission  to  act  as  duty  required;  the  ac- 
tion or  failure  to  act  being  then  taken  or 
omitted  with  the  consciousness  that  such 
act  or  omission  would  probably  eventuate  in 
injury.  The  standard  for  determination  of 
the  inquiry  whether  the  act  or  omission  to 
act  was  wanton  or  intentional  must  neces- 
sarily be  the  same,  regardless  of  the  reason 
for  the  creation  of  the  duty  in  the  premises. 
Given  the  duty  to  avert  injury,  the  character 
of  the  act  or  omission  to  act,  coloring  it  as 
merely  negligent,  or  as  wanton  or  willful  in 
negation  of  mere  negligence,  depends  upon 
the  presence,  at  the  time  the  duty  should 
have  been  performed,  of  the  conditions  we 
have  restated  for  wantonness  or  willfulness 
vel  non.  In  natural  consequence,  the  proxi- 
mate cause  of  an  injury  to  one  known  to 
have  been  in  peril  may  be  tlie  product  of 
simple  negligence  or  of  willful  or  wanton 
wrong.  If  characterized  by  the  elements  es- 
sential to  make  a  case  of  willful  or  wanton 
wrong,  then  contributory  negligence  of  the 
Imperiled  party,  such  as  negligent  failure 
to  conserve  his  own  safety  after  he  has  be- 
come aware  of  his  peril,  is,  as  in  cases  gen- 
erally, no  defense.  But  if  the  duty  to  avert 
injury  to  one  known  to  be  in  peril  is  unob- 
served, from  inadvertence  or  mistake,  and 
without  the  conscious  indifference  to  prob- 
able consequences  stated  before,  then  con- 
tributory negligence  of  the  injured  party — 
concurrent  with  or  subsequent  to  that  of  the 
party  charged,  after  discovery  of  peril — such 
as  the  negligent  failure  to  conserve  his  own 
safety  after  he  has  become  aware  of  his 
peril.  Is  a  defense,  and  will  defeat  a  recov- 
ery for  such  breach  of  duty  predicated  upon 
discovery  of  the  injured  party's  peril.  In 
L.  &  N.  R.  R.  Co.  V.  Young,  supra,  we  notel 
many   of   our  decisions   declarative  of    tha 


Digitized  by 


Google 


Ala.) 


ANNISTON  ELECTRIC  &  GAS  CO.  ▼.  ROSEN. 


principles  stated  to  respect  of  Initial,  subse- 
quent, and  contributory  negligence,  and 
hence  do  not  recite  them. 

Applying  these  principles  to  the  complaint 
as  amended,  the  sixteenth  ground  of  demur- 
rer should  have  been  sustained  to  counts  1 
and  3.  Both  of  these  counts  allege  that 
plaintiff's  position  of  peril  was  known  to  the 
motorman,  "or  by  the  exercise  of  reason- 
able care"  could  have  been  known  to  him. 
The  altematlTe  averment  is,  of  course,  not 
the  equivalent  of  an  averment  of  the  requi- 
site knowledge.  The  pleader  had  for  this  al- 
ternative averment  high  authority  In  B.  R. 
U  &  P.  X3o.  V.  Brantley,  141  Ala.  614,  87 
South.  698.  In  that  cause  this  court  approv- 
ed charge  3,  requested  for  the  plaintiff  there- 
in, which  charge  declared.  In  effect,  among 
other  things,  that,  since  the  duty  to  keep  a 
diligent  lookout  was  on  the  motorman,  the 
"law  charges  the  motorman  with  seeing  the 
exposed  condition  of  the  wagon  or  of  the 
plaintiff.  »  •  •••  Evidently  these  counts 
were  drawn  in  the  light  of  the  Brantley  Case. 
We  feel  compelled,  upon  principle  and  au- 1 
thority,  to  condemn  the  proposition  quoted 
from  the  approved  charge.  If  the  proposi- 
tion be  sound,  then  actual  knowledge  is  not 
an  essential  condition  to  the  creation  of  the 
duty  to  avert  injury  after  discovery  of  peril. 
On  the  contrary,  the  condition  is  suppliable 
as  a  matter  of  presumptions  arising  from  the 
mere  existence  of  the  duty  to  keep  a  look- 
out This  court,  in  Osborne  v.  Ala.  S.  &  W. 
Co.,  136  Ala.  571,  677,  33  South.  687,  ruled 
that.  In  pleading,  notice  is  not  the  equivalent 
of  knowledge,  thus  in  consequence,  we  think, 
refuting  the  proposition,  less  strong  than 
that  treated  in  the  Osborne  Case,  that  from 
the  mere  existence  of  a  duty  the  law  will,  in 
such  cases  as  this  presume  such  actual 
knowledge  of  peril  as  the  performance  of  the 
duty  would  have  afforded.  To  attain  such  a 
result  as  the  Brantley  Case  approves,  it  must 
be  presumed  that  the  motorman  performed 
bis  duty  to  keep  a  diligent  lookout,  and  still 
further,  and  additionally,  to  presume  that 
such  lookout  would  have  resulted  and  did 
result  In  his  actual  knowledge  of  the  peril. 
Of  course,  to  conclude  actual  knowledge  from 
such  bases  Is  assumption  not  supported  by 
.  fact 

Count  2  avers  that  the  motorman  knew  of 
plaintiff's  peril  and  that  of  his  property,  and 
"failed  to  exercise  due  care  and  diligence  to 
avoid  injuring  plaintiff,  when  the  exercise  of 
such  care  and  diligence  would  have  avoided 
injuring  him."  After  describing  the  injuries 
received,  both  to  person  and  property,  It  is 
further  averred  in  this  count  that  "defend- 
ant's agent  or  servant  in  charge  of  and  oper- 
ating said  car  saw  and  knew  of  his  peril,  but 
notwithstanding  this  he  wantonly  and  reck- 
lessly or  intentionally  ran  said  car  against 
bim,  and  that  they  did  not  use  the  means  at 
hand  to  prevent  said  collision  and  Injury 
when  the  use  of  said  means  would  have  pre- 


vented same."  It  Is  evident  from  a  reading 
of  the  count  that  it  is  Inconsistent  and  re- 
pugnant as  objected  In  the  twenty-seventh 
ground  of  demurrer.  In  one  phase  It  avers 
a  negligent  failure  to  take  means  to  avert 
Injury  after  discovery  of  peril,  and  latterly 
therein  ascribes  the  Injury  to  wanton  and 
reckless '  or  intentional  driving  of  the  car 
against  plaintiff,  and  still  later  therein  avers 
simply  that  means  at  hand  were  not  used  to 
avert  Injury,  as  could  have  been  done  by 
such  use.  The  lines  between  wanton  and 
willful  wrong  and  such  wrong  as  results  from 
simple  negligence,  of  course,  compel.  In  plead- 
ing, the  observance  of  the  distinctions  be- 
tween the  two.  The  primary  pleading  should 
leave  no  doubt  of  the  character  of  the  wrong 
Imputed — whether  wanton  or  willful,  or 
merely  negligent  Duplicity  in  this  respect  is 
not  tolerable.  L.  &  N.  R.  R.  Co.  v.  Markee, 
103  Ala.  160,  16  South.  511,  49  Am.  St  Rep. 
21.  The  question  whether  a  given  count  la 
In  simple  negligence,  or  for  wantonness  or 
willfulness,  oftenest  arises  on  the  propriety 
of  the  plea  of  contributory  negligence,  per- 
missible as  a  defense  to  the  former,  but  not 
to  the  latter.  So  many  of  oiu:  cases  have 
taken  the  course  consequent  upon  a  deter- 
mination of  the  question  stated,  and  accord- 
ingly allowed  or  disallowed  that  species  of 
plea.  But  where  the  count  assumes  to 
charge  both,  and  the  demurrer  takes  the 
point  the  court  cannot  aid  the  inaccuracy  of 
pleading  by  choosing  when  the  pleader  has 
not  chosen. 

Count  4,  after  setting  forth  the  rightful- 
ness of  plaintiff's  presence  in  and  use  of  the 
public  street  and  which  was  a  place — street 
crossing — where  a  great  many  people  and 
turnouts  were  accustomed  to  pass  and  repass, 
and  were  so  doing  where  the  injury  occurred, 
avers,  in  substance,  that  It  was  the  duty  of 
defendant's  servant  or  agent  to  so  operate  the 
car  as  that  It  might  be  under  such  control  as 
that  It  might  be  brought  to  a  full  stop  before 
striking  a  person  or  thing  on  the  track; 
that  this  car  was  so  negligently  operated.  In 
that  it  was  run  under  such  rapid  and  reckless 
rate  of  speed  that  the  operative  was  unable 
to  bring  the  car  to  a  full  stop  before  striking 
plaintiff  and  his  property,  after  the  operative 
had  discovered  the  peril  of  plaintiff  and  Tils 
property  on  the  track.  This  count  cannot  be 
held  to  charge  willful  or  wanton  Injury,  for 
the  reason  that  it  is  not  averred  therein  that 
the  operative  of  the  car  knew  of  the  con- 
ditions of  accustomed  frequent  use  of  the 
street  crossing  In  question,  so  as  to  Impute  to 
him  knowledge  of  the  probability  of  the  pres- 
ence there  on  that  occasion,  on  the  track  or 
In  dangerous  proximity  to  It,  of  persons  or 
property  liable  to  Injury  by  his  car.  M.  &  C. 
R.  R.  Co.  V.  Martin,  117  Ala.  367,  385,  23 
South.  231,  and  Its  many  successors  In  ruling 
on  this  point  The  count  then.  Is  In  simple 
negligence;  and  we  must  determine  whether 
the  negligence  imputed  is  initial  or  subse- 
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quent,  as  related  to  the  presence  of  plaintiff 
on  or  dangerously  near  the  track — whether, 
to  be  more  concrete,  the  negligence  ascribed 
was  a  breach  of  duty  predicated  upon  the 
peril  alleged  to  have  been  discovered,  or,  on 
the  other  hand,  was  anterior  In  order  of  com- 
mittal to  such  discovery  of  perlL  If  the 
averments  refer  to  initial  negligence,  as  in- 
dicated, then,  of  course,  negligence  of  the 
plaintiff,  if  present  on  the  occasion  in  putting 
himself  or  his  property  in  a  position  of  peril, 
would  be  a  pleadable  defense.  If,  on  the  oth- 
er hand,  the  negligence  averred  refers  to  a 
duty  breached  after  discovery  of  perU,  then 
such  negligence  of  the  plaintiff,  if  present, 
would  not  be  pleadable  for  the  reasons  we 
have  before  stated. 

The  court  below.  In  overruling  the  demur- 
rer to  the  several  pleas  of  contributory  negli- 
gence to  the  fourth  count,  evidently  construed 
the  count  as  charging  negligence  anterior  to 
a  breach  of  duty  raised  by  discovery  of  peril. 
We  affirm  the  correctness  of  this  construction 
of  the  count  Since  a  willful  or  wanton 
wrong  is  not  therein  Imputed,  to  construe  the 
count  as  charging  subsequent  negligence  aft- 
er perl]  discovered  would  be  to  Ignore  the 
unequivocal  averment  of  duty,  and  Its  breach. 
In  respect  of  the  operation  of  the  car  prior  to 
and  independent  of  the  discovery  of  plain- 
tiff's peril.  The  Idea  sought  to  be  stated  In 
the  count  is,  in  short  that  the  operative  was 
BO  negligent  in  the  operation  of  the  car,  at 
or  about  the  street  crossing  mentioned,  that 
when  he  discovered  plaintiflTs  peril  he  was 
powerless  to  avert  the  impact  by  the  use  of 
all  means  at  hand  to  stop  the  car.  So  inter- 
preted, the  count  was  not  subject  to  the  de- 
murrer assailing  it,  though  we  are  not  pre- 
pared to  affirm,  and  do  not  consider  the  ques- 
tion, that  the  broad  statement  of  the  duty 
set  forth  In  the  count  is  sound — a  matter 
not  tested  or  raised  by  any  ground  of  the  de- 
murrer interposed.  Our  recent  cases  of  B. 
R.,  I*  &  P.  Co.  V.  Brown,  44  South.  572,  and 
B.  R.,  li.  &  P.  Co.  V.  Jones,  45  South.  177,  are 
noted  as  bearing  on  these  questions.  The 
first  of  these  decisions  Involved  an  injury  not 
occurring  on  a  track  in  a  public  highway; 
and  the  second  dealt  with  an  injury  to  an  in- 
fant, not  chargeable  with  contributory  negli- 
gence, and  hence  the  holding  therein,  In  one 
phase  of  the  case,  that  the  negligent  failure 
of  the  operative  to  keep  a  diligent  lookout, 
if  proximately  causing  the  Injury,  rendered 
the  defendant  liable,  regardless  of  whether 
the  peril  of  the  child  had  been  discovered  or 
not.  These  cases  are,  therefore,  not  in  point 
In  the  determination  of  this  appeal. 

Turning  to  the  pleas  of  contributory  negli- 
gence, and  applying  the  principles  announced 
before,  none  of  these  pleas  set  up  matter  In 
defense  of  the  subsequent  negligence  charged 
In  counts  1  and  3.  The  eighth  ground  of 
plaintiff's  demurrer  took  the  objection  indi- 
cated. However,  such  pleas  were,  as  the 
court  below  ruled,   answers   to  the   fourth 


count  of  the  complaint  These  pleas,  as  mat- 
ter of  defense  to  the  fourth  count,  were  not 
we  think,  subject  to  any  of  the  objections  to 
substance,  suggested  by  the  demurrer. 

The  court  erred  In  overruling  defendant's 
demurrer  to  counts  1,  2,  and  3,  for  the  rea- 
sons stated,  though  we  should  add  that  thos« 
grounds  of  defendant's  demurrer  assailing 
the  counts  for  failure  to  aver  the  name  of 
the  alleged  derelict  servant  and  to  designate 
the  amount  claimed  for  each  element  of  dam- 
age were  not  well  taken.  Our  system  of 
averring,  in  such  cases  as  this,  negligence  In 
general  terms,  has  become  fixed  beyond  hope 
of  change,  even  if  it  were  thought  desirable. 
The  elements  of  damage  alleged  to  have  been 
suffered  by  plaintiff  and  his  property  were 
definitely  enumerated  in  the  complaint;  and 
we  know  of  no  ruling  by  this  court,  nor  good 
reason,  justifying  a  departure  from  the  uni- 
versal practice,  in  this  state,  of  stating  In 
the  complaint,  without  apportioning,  the 
total  damage  claimed  for  the  Injuries  aver- 
red. 

None  of  the  assignments  rest  on  the  giving 
or  refusal  of  special  Instructions  for  either 
litigant.  There  are  assignments  complaining 
of  portions  of  the  court's  oral  charga  Spe- 
cific treatment  of  these  assignments  is  unnec- 
essary, in  view  of  the  conclusions  stated  be- 
fore. 

The  last  assignment  is  as  follows:  "In  re- 
fusing the  request  of  defendant's  couusel  to 
write  'Given'  or  'Refused'  on  each  of  the  sev- 
eral charges  from  1  to  8,  Inclusive,  and  sign 
his  name  thereto  separately."  From  the  bill 
it  appears  these  special  charges  were  written 
on  one  sheet  of  paper.  The  court  made  one 
indorsement  of  "Refused"  on  this  sheet ;  but 
counsel  for  defendant  requested  the  court  to 
enter  the  Indorsement,  stated  In  the  quoted 
assignment,  on  or  opposite  each  of  said 
charges  1  to  8,  inclusive.  The  court  declined 
to  do  so,  treating  the  request  as  single  of  all 
of  said  charges.  This  action  was  proper. 
Counsel  not  having  separated  these  charges, 
the  court  was  under  no  duty  to  do  so.  Spe- 
cial charges  should.  If  Intended,  by  counsel 
requesting  them,  to  be  separate  requests,  and 
not  In  bulk,  always  present  them  to  the 
cotirt  on  separate  sheets  or  pieces  of  paper. 

The  errors  indicated  require  the  reversal 
of  the  judgment  and  the  remandment  of  tbs 
cause. 

Reversed  and  remanded. 

TYSON,  C.  J.,  and  DOWDBUL,  SIMPSON, 
and  ANDERSON,  JJ.,  concur. 

DENSON,  J.  I  concur  In  the  reversal  of 
the  judgment ;  but  in  respect  to  count  2  I  am 
of  the  opinion  that  the  Injury  complained  of 
is  ascribed  solely  to  negligence  on  the  part 
of  the  motorman;  that  the  count  cannot  be 
construed  as  ascribing  the  Injury  to  wanton- 
ness, recklessness,  or  intentional  misconduct; 
and  that  these  averments  might  well  b« 
stricken  from  the  count  as  surplusage. 
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MAYFIEliD,  J.,  concurs  in  tbe  Terenal, 
bnt  Is  of  the  opinton  that  the  Brantley  Case 
is  not  susceptible  of  the  construction  ^ven  it 
in  the  opinion.  He  is  of  the  opinion  that 
there  is  no  conflict  between  the  Brantley 
Case  and  the  opinion  in  this  case. 


(159  Ala.  69) 

LETCHER  T.  STATE. 

(Snpreme  Court  of  Alabama.     Feb.  4,  1909.) 

1.  CO0BT8  (I  62»)— TnCE  FOB  OPENIRO— SXAT- 
DTES. 

Acts  1890,  p.  68,  entitled  "An  act  to 
amend"  Code  18^,  {  750,  so  far  as  applying 
to  the  counties  of  L.,  Fa.,  M.,  and  Fr.,  thopgb 
attempting  in  its  body  to  re-enact  tbe  section, 
as  applied  to  tbe  entire  state,  except  as  to  said 
four  counties,  and  so  providing  that  tbe  courts 
of  tbe  several  circuits  shall  not  be  opened  be- 
fore noon,  except  that  in  those  counties  they 
may  be  opened  any  time  after  10  o'clock  a.  m., 
only  repeals  said  section  so  far  as  it  applies 
to  said  counties,  and  does  not  revise  and  extend 
the  section,  so  as  to  make  it  extend  to  counties 
previously  removed  from  its  influence,  and  so 
does  not  repeal  Acts  188^-89,  p.  64,  authorizing 
the  opening  of  courts  in  the  Third  and  Fifth 
circuits  at  10  a.  m. 

[Kd.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  {  207 :   Dec.  Dig.  {  62.*] 

2.  Statxttes  (9  16*)— Amendment  of  Biix  ii» 
Passage  —  Chanoing  Obioinai,  Purpose  — 
"Opening"— "Holding." 

Acts  1888-89,  p.  64,  is  not  violative  of 
Const.  1875,  art.  4,  I  10,  providing  that  no  bill 
shall  be  so  altered  or  amended  on  its  passage 
through  either  house  as  to  change  its  original 

gurpose;  the  change  having  been  only  from  a 
ill  to  regulate  and  fix  the  time  of  "opening" 
courts  to  one  to  regulate  and  fix  tbe  time  of 
"holding"  courts,  tbe  terms  as  used  in  the  con- 
nection being  synonymous. 

lEd.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  §  14;    Dec.  Dig.  f  16.»] 

8.  Indictment  and  Infobmation  (5  11*)— Re- 
turn—Presence  OF  Gband  Jubobs. 

Tbe  record  reciting  that  the  Indictment  was 
retnmed  into  open  court  by  tbe  foreman  in  the 
presence  of  "all  tbe  other  grand  jurors,"  and 
showing  that  there  were  more  than  11  other 
grand  jurors,  shows  a  compliance  with  Code 
1896,  §  4914,  requiring  indictments  to  be  pre- 
sented to  the  court  by  the  foreman  in  the  pres- 
ence of  at  least  11  other  grand  jurors. 

[Ed.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  §  62;  Dec.  Dig.  I 
11.*] 

4.  CBniiNAL  Law  (§  789*)  —  Rea80Nabi:.b 
Doubt— iNBTBUcnoNS. 

A  requested  charge,  "After  considering  all 
the  evidence,  if  the  jury  have  a  reasonable  doubt 
of  the  guilt  of  the  defendant,  they  will  give  the 
benefit  of  the  donbt  to  the  defendant,  and  return 
a  verdict  of  not  guilty,"  properly  states  the 
law. 

[EH.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  1906 ;   Dec  Dig.  ;  789.*] 

5.  CBnanAi,  Law  (§  829*)  —  Reasonabi^e 
Doubt— Instructions. 

The  requested  instruction,  "After  consider- 
ing all  the  evidence,  if  the  jury  have  a  reason- 
able donbt  of  tbe  guilt  of  defendant  they  will 
give  the  benefit  of  the  doubt  to  the  defendant, 
and  return  a  verdict  of  not  guilty,"  was  not 
covered  by  the  one  given,  "If  any  member  of 
the  jury  have  a  reasonable  doubt  of  the  guilt 


of  defendant  tbe  Jnry  will  not  return  a  verdict 
of  guilty." 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  S  2011 ;   Dec.  Dig.  S  829.*] 

6.  Cbiminai,  Law  (5  753*)— Genebal  Chabqe 
—Requests. 

Though,  on  a  prosecution  under  an  indict- 
ment charging  assault  with  intent  to  murder, 
there  was  no  evidence  to  avoid  the  bar  of  the 
statute  of  limitations  against  a  prosecution  for 
assault  and  battery  with  a  weapon,  the  mis- 
demeanor of  which  defendant  was  convicted, 
yet,  tbe  point  having  been  raised  only  by  request 
for  the  general  charge,  which  did  not  separate 
the  misdemeanor  from  the  felony,  and  tbe 
evidence  authorizing  a  conviction  of  the  felony, 
the  general  charge  was  properly  refused. 

[EJd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {  1727 ;   Dec.  Dig.  {  753.*] 

7.  Indictment  and  Infobmation  (§  180*)  — 
Conviction  of  Lesseb  Offense  —  Limita- 
tions. 

A  conviction,  on  a  prosecution  under  an  in- 
dictment for  a  felony,  of  a  lesser  offense  Includ- 
ed In  the  felony,  cannot  be  sustained  if  such  of- 
fense is  barred  by  limitations,  though  the  felony 
Is  not  so  barred. 

[Ed.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  |  582;  Dec.  Dig. 
i  189.*] 

McClellan,  J.,  dissenting. 

Appeal  from  Circuit  Court,  Macon  Coun- 
ty; S.  L.  Brewer,  Judge. 

Metcalf  Letcher  was  indicted  and  tried  for 
assault  with  intent  to  murder,  and  convict- 
ed of  an  assault  and  battery  with  a  weapon, 
from  which  he  appeals.  Reversed  and  re- 
manded. 

The  facts  on  which  the  opinion;  was  rested 
sufficiently  appear  therein.  Charge  3,  re- 
ferred to  In  the  opinion,  Is  as  follows: 
"After  considering  all  the  eyidence  in  this 
case,  If  the  jury  have  a  reasonable  doubt  of 
the  guilt  of  the  defendant  they  will  give  the 
benefit  of  the  doubt  to  the  defendant,  and  re- 
turn a  verdict  of  not  guilty."  Charge  2,  giv- 
en and  referred  to  as  not  being  a  duplicate 
of  charge  3,  is  as  follows :  "If  any  member 
of  the  jury  have  a  reasonable  doubt  of  the 
guilt  of  defendant,  the  Jury  will  not  return 
a  verdict  of  guilty." 

T.  L.  Bulger,  H.  P.  Merritt,  and  J.  T. 
Letcher,  for  appellant  Alexander  M.  Gar- 
ber,  Atty.  Gen.,  for  the  State. 

ANDERSON,  J.  The  term  of  court  at 
which  this  indictment  was  found  was  open- 
ed at  11  o'clock,  and  Acts  1888-89,  p.  64,  au- 
thorizes the  opening  of  courts  In  the  Fifth 
judicial  circuit  at  10  a.  m.  indeed,  it  is  con- 
ceded In  brief  of  counsel  that  the  conrt 
was  legally  opened,  and  that  tbe  grand 
jury  finding  the  Indictment  was  legally  or- 
ganized, unless  this  act  be  nnconstltutional, 
or  unless  It  was  repealed  by  Acts  1890,  p. 
68.  This  act  only  repeals  the  Code  of  1886 
in  BO  far  as  It  applies  to  tbe  counties  of 
Lamar,  Franklin,  Fayette,  and  Marion,  and 
did  not  have  the  effect  of  revising  and  ex- 
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tending  said  section,  so  as  to  make  It  ex- 
tend to  counties  which  had  been  prerlonsly 
removed  from  Its  Influence  by  subsequent 
acts.  The  subject  as  expressed  In  the  title 
of  the  act  was  to  amend  said  section  750  of 
the  Code,  so  far  as  the  same  applies  to  the 
counties  of  Lamar,  Fayette,  Franklin,  and 
Marion;  in  other  words,  to  provide  for  the 
holding  or  opening  of  courts  in  these  coun- 
ties. The  body  of  the  act  does  attempt  to 
re-enact  the  said  section,  as  applied  to  the 
entire  state,  except  as  to  these  four  coun- 
ties; but  to  bold  that  said  act  regulated 
the  opening  of  courts  in  all  the  counties 
of  the  state  would  render  it  much  broader 
than  Its  title  Indicates,  and  make  it  apply 
to  a  subject  not  clearly  expressed  In  said 
title,  and  probably  repugnant  to  section  45 
of  the  Constitution  of  1901. 

It  Is  also  Insisted  that  Acts  188S-S9,  p. 
64,  is  violative  of  section  19,  art  4,  of  the 
Constitution  of  18T5,  because  it  was  so  al- 
tered or  amended  as  to  change  its  original 
purpose;  the  change  complained  of  being 
from  a  bill  "to  regulate  and  fix  the  time 
of  opening  courts  in  the  Third  and  Fifth  cir- 
cuits" to  one  "to  regulate  and  fix  the  time 
of  holding  courts"  in  said  counties.  We  do 
not  think  that  this  was  a  change  of  the  or- 
iginal purpose  of  the  act.  "Opening"  and 
"holding,"  as  used  In  this  connection,  are 
synonymous.  Opening  is  essential  to  hold- 
ing, and  holding  court  Includes  opening  the 
court  The  indictment  having  been  returned 
by  a  legally  organized  grand  Jury,  was  val- 
id, and  the  trial  court  committed  no  revers- 
ible errors  in  the  rulings  upon  the  motions, 
pleas,  and  charges  attacking  the  indictment 
because  not  returned  by  a  legal  grand  Jury. 

This  case  is  treated  upon  the  assumption 
that  the  statute  with  reference  to  the  hour 
of  opening  court  Is  mandatory;  and,  as  the 
statute  was  complied  with,  It  Is  unnecessary 
for  us  to  determine  whether  It  was  man- 
datory or  directory. 

While  secUon  4914  of  the  Code  of  1896 
requires  that  indictments  must  be  present- 
ed to  the  court  by  the  foreman  in  the  pres- 
ence of  at  least  11  other  Jurors,  we  think 
that  the  record  shows  a  compliance  with 
this  statute.  It  recites  that  It  was  returned 
into  open  court  by  the  foreman  In  the  pres- 
ence of  "all  the  other  grand  Jurors."  The 
record  also  shows  that  there  were  more  than 
11  other  grand  Jurors.  Russell  v.  State,  33 
Ala.  370. 

Charge  8,  requested  by  the  defendant  as- 
serted the  law,  and  should  have  been  given. 
Nor  was  it  covered  by  given  charge  2. 

It  is  Insisted  that  while  the  ofllense  for 
which  the  defendant  was  Indicted  was  not 
barred  by  the  statute  of  limitations,  the  one 
for  which  he  was  convicted,  being  a  misde- 
meanor, was  barred  by  section  4914  of  the 
rode  of  1896.  It  is  true  the  only  proof  as 
to  the  commencement  of  the  prosecution  is 
the  indictment,  which  was  returned  more 
than  a  year  after  the  assault;   but  the  point 


was  raised  only  by  the  general  charge,  wbicb 
did  not  separate  the  misdemeanor  from  the 
felony,  and,  as  there  was  proof  authorising 
the  Jury  to  convict  for  the  felony,  the  trial 
court  properly  refused  the  general  charge. 

As  this  case  must  be  reversed,  however, 
for  other  reasons,  we  may  as  well  lay  down 
the  rule  on  this  subject  as  a  guide  upon  the 
next  trial,  notwithstanding  it  may  be  dictum 
upon  this  appeal.  The  defendant  having: 
been  acquitted  of  the  felony,  the  state  will 
have  to  rely  upon  the  misdemeanor,  In  the 
event  the  former  acquittal  of  felony  is  plead- 
ed by  the  defendant  Then,  unless  the  proof 
shows  that  the  prosecution  was  commeoced 
within  a  year  after  the  commission  of  the 
said  assault,  the  defendant  will  be  entitled 
to  an  acquittal.  The  law  la  well  settled 
on  the  subject:  "If,  on  an  Indictment  for 
a  felony,  the  accused  is  fonnd  guilty  of 
some  less  crime  Included  in  the  felony  and 
which  constitutes  a  part  of  it  the  convictloa 
cannot  be  sustained  where  the  crime  of 
which  he  Is  convicted  is  barred  by  the  stat- 
ute of  limitations,  although  the  crime  for 
which  he  was  indicted  is  not  thus  barred." 
12  Oyc  257.  This  rule  is  sanctioned  in  the 
cases  of  Turley  v.  State,  8  Helsk.  (Tenn.)  11; 
Fulcher  v.  State,  38  Tex.  Cr.  R.  22,  24  S.  W. 
292;  Nelson  ▼.  State,  17  Fla.  195;  State  ▼. 
Morrison,  31  I/a.  Ann.  211;  Heward  v. 
State.  13  Smedes  &  M.  (Miss.)  261 ;  People  ▼. 
Miller,  12  Cal.  291 ;  People  v.  Burt  51  Mich. 
199,  16  N.  W.  87a  The  only  authority  to 
the  contrary  seems  to  be  the  case  of  Clark 
V.  State,  12  Oa.  350. 

The  Judgment  of  the  circuit  court  la  re- 
versed, and  the  cause  is  remanded. 

Reversed  and  remanded. 

TTSON,  C.  X,  and  DOWDELL,  SIMPSON. 
DENSON,  and  MATFIELD,  J  J.,  concur. 

McCLELIiAN,  J.  (dissenting).  The  defend- 
ant was  put  to  trial  on  an  indictment  charg- 
ing an  assault  with  Intent  to  murder.  This 
indictment  was  returned  more  than  12 
months  after  the  act  for  which  the  Judg- 
ment of  conviction  now  complained  of  by 
the  defendant  was  committed.  According- 
ly, upon  the  sound  holding  made  in  the 
last  paragraph  of  the  opinion  of  the  major- 
ity, the  misdemeanor  of  which  defendant 
was  convicted  was  not  embraced  In  the  ma- 
jor charge  of  assault  with  intent  to  murder, 
unless  taken  out  of  the  effect  of  that  bar 
by  proof  that  the  offense  charged  was  a  con- 
tinuance of  a  prosecution  instituted  against 
this  defendant  before  the  12  months'  bar 
stated  operated  to  conclude  a  prosecution 
for  the  misdemeanor  of  which  the  defend- 
ant was  attempted  to  be  convicted.  The  bill 
of  exceptions  purports  to  contain  substan- 
tially all  of  the  evidence  adduced  on  the 
trial.  No  evidence,  the  effect  of  which  was 
to  avoid  the  bar  stated,  was  offered. 

In  this  state  of  the  case  I  am  of  the 
opinion  that  the  court  was  wholly  without 
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Jurisdiction  to  render  the  Jndgment,  ander 
this  Indlctmeat,  for  an  assault  with  a  weap- 
on; a  misdemeanor,  as  was  here  undertaken. 
Tbe  point  has  been,  in  my  opinion,  expressly 
decided  In  McDowell  ▼.  State,  61  Ala.  174, 
where  it  was  said:  "Although,  however  as 
was  held  In  the  first  of  these  cases,  the  time 
when  an  otTense  was  committed  need  not  be 
alleged  In  the  indictment.  It  must  be  prov- 
ed on  the  trial  that  it  was  committed  with- 
in the  period  which  Is  prescribed  as  a  bar 
against  the  prosecution  for  It  If  this  is  not 
done,  tbe  prosecution  falls.  Wby?  Because, 
wben  tbe  period  of  limitation  elapsed,  the 
act  ceased  to  be  a  punishable  otCeoae.  No 
coort  was  then  authorized  to  pronounce  sen- 
tence against  the  person  who  committed  it" 
Tbe  obvious  result.  In  this  case,  was  that  no 
such  offense  as  that  of  which  the  Judgment 
condemns  the  defendant  was  embraced  in 
the  major  charge.  The  defendant  was  not 
charged  with  tbe  misdemeanor,  and  tbe  Judg- 
ment assuming  to  so  condemn  him  is  a  nul- 
lity, because  the  record  shows  that  tbe  court 
was  without  Jurisdiction  of  the  misdemeanor 
oi  which  the  court  below  attempted  to  ad- 
Judge  tbe  defendant  guilty.  Being  so  void 
for  want  of  Jurisdiction,  it  could  not  of 
course,  support  an  appeal.  2  Ency.  'Pi.  &  Pr. 
p.  103,  and  note  citing  our  decisions.  There 
cannot  be,  it  seems  to  me,  such  a  thing  as 
a  reversal  of  a  Judgment  shown  to  have 
been  rendered  without  Jurisdiction,  because 
a  reversal  presupposes  an  appeal,  and  from 
a  void  (for  want  of  Jurisdiction)  Judgment 
an  appeal  will  not  lie. 

Nor  Is  there  any  merit  in  tbe  suggestion 
that  tbe  defendant  If  his  appeal  should  be 
dismissed  on  tbe  ground  that  It  was  void, 
as  is  my  opinion  should  be  done,  vronld  be 
left  with  the  Judgment  below  against  him, 
for  the  reason  that  If  such  dismissal  was 
entered,  it  would  be  a  final  adjudication  of 
tba  Invalidity  of  the  Judgment,  and  tbe  court 
below  would  not  attempt  its  enforcement; 
bnt,  if  It  did  undertake  to  enforce  It  prohibi- 
tion and  other  remedies,  it  maybe,  would  be 
subject  to  defendant's  employment  To  re- 
verse this  case  on  the  presumption  that  evi- 
dence may  be  introduced  to  avoid  the  bar 
before  stated  is,  in  my  opinion,  to  presume 
Jurisdiction  In  tbe  face  of  tbe  record  before 
ns,  wblcb  denies  it 


(159  Ala.  482) 

BRADY  V.  GREEN. 
(Snpreme  Coort  of  Alabama.     Feb.  18,  1909.) 

1.  Verdob  and   Pubchaseb   (S   76*)  — Cor- 
tbacts — concubrent  conditions. 

A  contract  for  the  sale  and  purchase  of 
real  estate,  whereby  the  purchaser  agreed  to 
purchase  and  the  vendor  agreed  to  sell  for  a 
specified  consideration  property  described,  con- 
templated that  the  payment  of  the  price  and  the 
conveyance  should  be  contemporaneous,  thereby 


creating  concurrent,  dependent  conditioas  on  each 
to  do  that  which  each  had  engaged  to  do.  • 

[Eld.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  |  119;   Dec.  Dig.  |  76.*] 

2.  VENDOB  and  PT7BCHASEB  ((  349*)— Bbeaob 
or  CoNTBACT— Complaint. 

A  complaint  in  an  action  for  breach  of  con- 
tract whereby  plaintiff  agreed  to  buy  and  de- 
fendant agreed  to  sell  property  described,  which 
alleged  that  plaintiff  was  ready,  able,  and  will- 
ing, and  offered,  to  comply  with  his  part  of  the 
contract  and  that  defendant  refused  to  convey 
the  property,  sufficiently  averred  performance 
by  plaintiff  of  the  acts  necessary  to  put  de- 
fendant in  default. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  <}  1039-1042 ;   Dec  Dig. 

3.  Vendob  and  Pobohaseb  ({   344*)— Con- 
tracts— PEBrOBMANCE. 

Where  a  vendor  in  a  contract  for  the  sale 
of  real  estate  refused  to  convey,  the  purchaser, 
to  maintain  an  action  for  breach  of  contract 
need  not  tender  to  the  vendor  a  proper  con- 
veyance. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  H  1031-103S;  Dec.  Dig. 
§  344.*] 

4.  Vendob   and    Pubchaseb   (§   76*)  — Con - 
TBAOTS — Payment  of  Price. 

A  contract  for  the  sale  of  real  estate  for 
a  stated  consideration,  which  contains  no  stip- 
ulation for  credit.  Imports  that  the  payment 
shall  be  cash. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  (  116;  Dec.  Dig.  S 
75.*] 

Appeal  from  Circuit  Court  Mobile  County  j 

5.  B.  Browne,  Judge. 

Action  by  Iguatlus  Green  against  P.  F. 
Brady  for  breach  of  contract  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

Tbe  complaint  as  amended  is  as  follows: 

"(4)  The  plaintiff  claims  of  the  defendant 
$500  damages  for  the  breach  of  an  agree- 
ment entered  into  by  him  on  the  24th  day 
of  February,  1905,  in  substance  as  follows: 
The  plaintiff  agreed  to  buy  and  the  defend- 
ant agreed  to  sell,  for  tbe  consideration  of 
$4,000  net  property  In  Tuscaloosa,  Ala.,  on 
Madison  street,  known  as  the  old  Jail  and 
the  opera  bouse,  and  the  contents  of  tbe  lat- 
ter; and  plaintiff  says  that,  although  he 
was  ready,  able,  and  willing,  and  offered,  to 
comply  with  bis  part  of  tbe  contract  the 
defendant  failed  to  comply  with  tbe  follow- 
ing provisions  thereof,  viz.:  The  defendant 
refused  to  convey  the  property  above  describ- 
ed to  plaintiff,  to  the  damage  of  plaintiff  in 
the  amount  aforesaid,  with  Interest 

"(5)  Same  as  4,  except  it  is  alleged  that  said 
property  was  owned  by  Louise  Brady,  wife 
of  the  defendant 

"(6)  PlainUff  claims  of  tbe  defendant  $500 
as  damages  for  the  breach  of  an  agreement 
entered  into  by  him  on  the  24th  day  of  Feb- 
ruary, 1905,  by  which  defendant  promised 
to  sell  plaintiff  and  plaintiff  was  to  buy,  for 
tbe  sum  of  $4,000  net,  property  in  Tuscaloosa 
[the  same  property  as  described  in  count  4], 
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which  said  agreement  the  defendant  refused 
to  carry  out,  although  plaintiff  was  ready, 
able,  wlUlng,  and  offered,  to  comply  with  his 
part  of  the  agreement,  to  the  damage  of 
plaintiff,"  etc. 

The  grounds  of  demurrers  are  sufficiently 
stated  In  the  opinion  of  the  court. 

Fltts,  Leigh  &  Leigh,  for  appellant  Inge 
&  Armbrecht,  for  appellee. 

McCLELLAN,  J.  The  three  counts  of  the 
complaint  as  last  amended,  assailed  by  the 
demurrers,  contain  these  presently  important 
averments:  "The  plaintiff  agreed  to  buy  and 
the  defendant  agreed  to  sell,  for  the  consid- 
eration of  $4,000  net,  property  in  Tuscaloosa, 
Ala.,  on  Madison  street,  known  as  the  old 
Jail  and  the  opera  house,  and  contents  of  the 
latter;  and  the  plaintiff  says  that,  although 
be  was  ready,  able,  willing,  and  offered  to 
comply  with  his  part  of  the  contract,  the 
defendant  failed  to  comply  with  the  following 
provisions  thereof,  viz.:  The  defendant  re- 
fused to  convey  the  property  above  described 
to  the  plaintiff.  •  •  •"  The  demurrers, 
in  their  first  phase,  take  the  point  that  the 
averments  quoted  fall  short  of  his  necessary 
acts  In  order  to  put  the  defendant  in  default, 
and  hence  render  him  liable  for  breach  of 
the  contract,  in  that  it  is  not  averred  that 
plaintiff  tendered  the  money  and  a  convey- 
ance of  the  property  to  the  defendant,  or 
that  no  excuse  for  a  failure  to  so  tender  the 
conveyance  and  the  money  Is  set  forth  In  the 
counts.  It  is  too  clear  for  doubt  that  the 
Intention  of  the  parties,  as  expressed  in  the 
contract  pleaded,  contemplated  that  the  pay- 
ment of  the  money  and  the  conveyance  of  the 
property  should  be  contemporaneous,  thus 
creating  concurrent,  dependent  conditions  up- 
on each  to  do  what  each  bad  engaged  to 
do.  9  Gyc.  pp.  719,  720,  and  notes;  Jones 
T.  Sommervllle,  1  Port  437;  Broughton  v. 
MitcheU,  64  Ala.  210;  Jones  v.  PoweU,  15 
Ala.  824;  Ledyard  v.  Manning,  1  Ala.  153; 
Davis  v.  Adams,  18  Ala.  264;  Bank  of 
Columbia  v.  Hagner,  1  Pet  461,  7  L.  Ed.  219 ; 
McKleroy  t.  Tulane,  34  Ala.  78;  McGehee 
v.  HUl,  4  Port  170,  29  Am.  Dea  277;  4  Ency. 
PI.  &  Pr.  p.  639,  and  note. 

With  reference  only  to  the  question  of  ne- 
cessity vel  non  to  actually  tender  the  price 
agreed  upon,  a  controlling  consideration  In 
determining  to  what  extent  the  pleader  must 
go  in  allegation  of  bis  acts  under  the  con- 
tract in  order  to  fix,  and  thus  declare  in.  his 
complaint,  liability  of  the  opposite  party  for 
the  breach  of  the  contract  has  been  thus 
stated  in  McGehee  v.  Hill,  supra:  "The  sell- 
er ought  not  to  be  compelled  to  part  with  his 
property  without  receiving  the  consideration, 
nor  the  purchaser  to  part  with  his  money 
without  an  equivalent  in  return."  From  the 
quoted  premise  it  is  further  said  that  one 
cannot  proceed  against  his  adversary  in  the 
contract  "without  an  actual  performance  of 
the  agreement  on  his  part  or  a  readinet*  and 


abttUy"  to  do  Bo;  "and  an  averment  to  that 
effect  is  always  made  in  the  declaration  con- 
taining defendant's  undertakings,  and  that 
averment  must  be  supported  by  proof."  (Ital- 
ics supplied.)  In  Ledyard  v.  Manning,  1  Ala. 
156,  the  same  rule  has  been  declared  In  this 
form:  "When  two  acts  are  to  be  done  at  the 
same  time  on  a  day  named,  or  generally,  by 
the  opposite  parties,  neither  can  maintain  an 
action  without  showing  performance,  or  an 
offer  to  perform,  or,  at  least  a  readiness  to 
perform,  though  it  was  uncertain  which  of 
them  was  bound  to  do  the  first  act"  (Ital- 
ics supplied.)  Our  decision  in  McGehee  ▼. 
Hill,  supra.  In  the  respect  quoted  above, 
found  authority  in  Bank  of  Columbia  v.  Hag- 
ner, 1  Pet  461,  7  L.  Ed.  219,  and  the  Influ- 
ence of  that  opinion  in  the  establishment  of 
the  phase  of  the  law  under  consideration  may 
be  seen  by  reference  to  2  Rose's  Notes,  p. 
746  et  seq. ;  and  the  doctrine  announced  and 
approved  in  McGehee  ▼.  HiU  Is  thoroughly 
supported  by  the  text-writers  before  cited, 
and  such  approval  is  based  on  the  weight  of 
authority.  Elliott  v.  Howison,  146  Ala.  568, 
40  South.  101& 

If  actual  tender  of  the  money,  rather  than 
tender  of  performance,  coupled  with  abUlty 
to  perform,  was  required  of  the  purchaser, 
whose  actual  performance  was  not  contem- 
plated by  the  parties  to  be  more  than  a  con- 
current condition  with  that  of  his  adversary 
to  convey,  he  would  be  necessarily  placed 
in  the  attitude  of  surrendering  his  money 
without  the  equivalent  In  return  of  the  prop- 
erty he  had  engaged  to  buy.  The  readiness, 
willingness,  ability,  and  offer  of  plaintiff  to 
perform,  and,  on  the  other  hand,  the  refusal 
thereupon  of  defendant  to  perform  on  his 
part  Is  averred.  This  phase  of  the  demurrer 
was,  therefore,  properly  overruled. 

The  phase  of  the  demurrer  objecting  that 
it  is  not  averred  that  the  plaintiff  prepared 
and  tendered  to  the  defendant  a  proper  con- 
veyance of  the  property  affected  by  the  con- 
tract cannot  be  sustained,  since  a  refusal  of 
the  defendant  to  convey  is  expressly  alleged. 
The  decision  of  Garnett  v.  Toe,  17  Ala.  74. 
Is  directly  In  point  and  we  wlU  not  depart 
from  it 

The  averment  of  agreement  to  buy  at  the 
sum  stated  in  the  complaint  no  stlpulatiou 
for  credit  being  present  imports  that  tiie 
payment  should  be  cash.  Robblns  v.  Har- 
rison, 31  Ala.  160.  The  counts  are  sufficient- 
ly definite  in  respect  of  the  payment  to  be 
made  by  the  plaintiff.  In  Manier  r.  Appling, 
112  Ala.  663,  20  South.  978,  cited  for  appel- 
lant the  counts  were  silent  as  to  the  sum  to 
be  paid  for  the  shoes. 

No  error  appears  In  the  record,  and  the 
Judgment  overruling  the  demurrer  is  af- 
firmed. 

Affirmed. 

DOWDELIi,  C.  J.,  and  ANDERSON  and 
SAXRE,  JJ.,  concur. 
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CITY  COUNCIL  OF  MONTGOMERY  et  *1. 
▼.  BRADLEY  &  EDWARDS. 
(Supreme  Coart  of  Alabama.    Feb.  4,  1909.) 

1.  MUNICIPAl,  COBFOBATIONB  (S  796*)  —  DE- 
FECTS in  Stbeets  —  Gdabdimo  Danqebods 
Places. 

A  city  violates  its  duty  to  keep  its  streets 
in  safe  condition  when  it  permits  an  unguarded 
pit  to  remain  in  a  street. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |  1655;  Dec.  Dig.  i 
796.*] 

2.  Tbiai,  ({  199*)  —  Ikstbuotioks  —  PBOvincK 

OF  COUBT  AND  JUBY— QDESTIORS  OF  LaW. 

A  charge  permitting  the  jury  to  determine 
what  constitutes  a  reasonable  precaution  to  pre- 
vent injuries  from  an  excavation  in  a  street  is 
erroneous,  as  submitting  a  question  of  law,  and 
is  properly  refused. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  S  467;   Dec.  Dig.  |  199.*] 
8.  Municipal  Cobpobations  (§  822*)— Inju- 

BiES  FBOM  Defects  in  Stbeets  —  Instbuo- 

TioNS— Applicability  to  Issues. 

Where  the  question  at  issue  was  whether  de- 
fendant city  failed  to  put  up  safeguards  or  bar^ 
ricrs  to  prevent  travelers  from  falling  into  a 
hole  in  a  street,  a  charge  submitting  the  que» 
tion  whether  dpfondant  took  "reasonable  pre- 
cautions" to  prevent  injury  was  properly  refus- 
be  as  inapplicahlr. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  lT6;i;  Dec.  Dig.  g 
822.»] 

4.  Tbial  (S  191»)  —  iNSTBucnoNS  —  Pbovince 

OF     COUBT    AND    JDBY— ASBUUPTION    AS    tO 

Facts. 

Where  the  only  physical  circumstance  sur- 
rounding the  hole  in  the  street  into  which  plain- 
tiffs mule  fell  was  the  dirt  talcen  from  the  ex- 
cavation, and  the  evidence  as  to  this  was  con- 
flicting, a  charge  assuming  that  there  were  "cir- 
cumstances surrounding  tne  bole"  was  properly 
refused. 

[Ed.  Note.— For  other  cases,  se«  Trial,  Cent 
Dtg.  {{  428-430 ;    Dec.  Dig.  i  191.*] 

6.  Municipal   Cobpobations   (|   822*)  —  De- 
fects IN  Stbeets— Actions  fob  Injubies— 
Instbuotions. 
A  charge  that  defendant  is  not   liable   for 
leaving  a  hole  in  a  street  nngnarded,  if  the  cir- 
cnmstances  surrounding  it  were  such  as  to  put 
a  person  exercising  reasonable  care  upon  notice 
of  its  existence,  is  erroneous,  as  failmg  to  hy- 
pothesize any  knowledge  on  the  part  of  the  plain- 
tiff of   the  surrounding  drcumstances,  and   is 
properly  refused. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  f  1768;  Dec.  Dig.  { 
822.*] 

6.  Municipal  Cobpobations  (|  806*)  — Dk- 
FBOTS  IN  Stbbbts  —  Contbibutobt  Neoli- 
esNCE— Duty  to  Obsbbve  Defect. 

A  person  using  a  street  has  a  right  to  as- 
same  that  it  is  in  proper  condition  for  use,  and 
is  not  required  to  be  on  the  lookout  for  an  un- 
gnarded  i^t 

[Bid.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  i  1678;  Dec.  Dig.  { 
806.*] 

7.  Municipal  Cobpobations  (§  806*)  —  De- 
fects IN  Streets  —  Conteibutoby  Neoli- 
GENCB— Duty  to  Obsebve  Defect. 

A  person  traveling  on  horseback  and  lead- 
ing mnles  is  under  no  duty  to  look  ahead  all  tlie 
time  to  avoid  defects  in  a  city  street 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  1678;  Dec.  Dig.  | 
S)6.*] 


8.  Appeal  and   Ebbob   (S    1078*)  — Assign - 

HENTS  of  Ebbob— Waiveb. 

Assignments  of  error,  not  insisted  on,  will 
not  be  considered. 

[Eld.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  4256 ;    Dec.  Dig.  S  1078.*] 

Appeal  from  Oity  Court  of  Montgomery; 
A.  D.  Sayre,  Judge. 

Action  by  Bradley  &  Eidwards  against  the 
City  Council  of  Montgomery  and  others. 
From  a  Judgment  for  plaintiffs,  defendants 
appeal.    Affirmed. 

The  case  made  by  the  complaint  is  that 
Barrett  was  employed  by  Nathan  Griel  and 
the  corporation  of  Oriel  Bros.  Company  to 
make  certain  water  connections,  and  that  by 
permission  of  the  city  council  Barrett  made 
an  excavation  in  the  street,  about  4  feet  in 
diameter  and  about  14  feet  deep,  and  left 
the  excavation  unguarded  and  unattended, 
into  which  plalntifls'  mule  fell  and  was  kill- 
ed. The  evidence  sufficiently  appears  in  the 
opinion  of  the  court. 

The  charges  refused  to  the  defendant  are 
as  follows : 

"(2)  If  the  jury  believe  from  the  evidence 
that  the  defendant  Barrett  took  reasonable 
girecaution  to  warn  the  public  using  this 
street  of  the  existence  of  the  hole  Into  which 
the  mule  fell,  then  the  Jury  must  find  for 
the  defendant 

"(3)  If  the  circumstances  surrounding  the 
bole  into  which  plaintiffs'  mule  fell  were 
such  as  to  put  a  person  exercising  reasonable 
care  upon  notice  of  the  existence  of  such 
hole,  then  the  Jury  must  flad  for  the  defend- 
ant 

"(4)  If  the  physical  circumstances  sur- 
rounding the  hole  into  which  the  plaintUTs 
mule  fell  were  such  as  to  put  a  person  In  the 
place  of  Bradley,  exercising  reasonable  care, 
upon  notice  of  the  existence  of  such  hole, 
then  the  Jury  must  find  for  the  defendant 

"(5)  If  the  circumstances  surrounding  the 
hole  Into  which  plaintiff's  mule  fell  were  such 
as  to  put  a  person  using  the  highway,  oc- 
cupying the  place  occupied  by  Bradley  and 
exercising  reasonable  care,  upon  notice  of  the 
existence  of  such  hole,  then  the  Jury  must 
find  for  the  defendant  ■ 

"(6)  If  the  jury  believe  from  the  evidence 
that  the  accident  resulting  in  the  mule's 
death  was  proximately  due  to  the  failure 
of  the  witness  Bradley  to  look  ahead  of  blm 
while  in  charge  of  the  mule,  the  Jory  must 
find  for  the  defendant" 

Charges  7,  8,  and  9  are  the  affirmative 
charges  in  varying  forms. 

C.  P.  Mclntyre  and  Stelner,  Cmmm  ft 
Weil,  for  appellants.  Holloway  ft  Brown, 
for  appelleea. 

DOWDELL,  01  J.  This  Is  an  action  tor 
damages  for  the  killing  of  a  mule,  caused 
by  the  alleged  negligence  of  the  defendants. 
The  general   issue  and   contributory   negU- 
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gence  were  pleaded  In  short  by  consent  The 
assigmnents  of  error  are  baaed  on  the  re- 
fusal of  the  trial  court  to  give  written  char- 
ges numbered  from  2  to  9,  inclusive. 

The  negligence  as  charged  in  the  second 
count  of  the  complaint  consisted  in  the  fail- 
ure of  the  defendants  "to  put  up  any  proper 
safeguards  or  barriers  to  prevent  animals, 
persons,  or  vehicles  passing  along  said  street 
from  danger  of  falling  therein" ;  that  is,  into 
the  hole,  4  feet  in  diameter  and  14  feet  deep, 
which  had  been  dug  by  the  defendant  Barrett 
by  permission  of  the  city  council  in  a  public 
street  of  the  city.  The  evidence  is  free  from 
conflict  as  to  the  Injury  and  as  to  how  it  oc- 
curred. It  is  likewise  free  from  conflict  that 
no  "safeguards  or  barriers  were  put  up  to 
prevent  animals,  eta,  from  falling"  into  the 
hole.  It  is  insisted  as  a  defense  by  the  de- 
fendants that  a  man  was  stationed  at  the 
bole  to  warn  the  public  of  its  Existence  and 
danger,  and  that  such  person  gave  warning 
to  the  plalntlft.  The  evidence  in  this  respect, 
however,  was  in  conflict  There  was  evi- 
dence on  the  part  of  the  defendants  tending 
to  show  that  the  dirt  taken  from  the  exca- 
vation was  around  the  hole  to  about  3  feet 
high,  while  the  evidence  on  plaintiff's  part 
tended  to  show  that  the  dirt  taken  from  the 
excavation  was  thrown  on  the  side  next  to 
the  sidewalk,  and  was  not  around  the  hole. 

There  is  no  question  as  to  the  duty  under 
the  law  resting  on  the  municipality  to  keep 
its  streets  In  safe  condition  for  public  travel 
and  uses.  This  duty  was  imposed  upon  the 
municipality  by  its  charter.  Acts  1892-93,  p. 
368.  "A  municipal  corporation  disregards 
one  of  its  plainest  duties  when  it  permits  an 
unguarded  pit  to  remain  in  a  city  thorough- 
fare, where  of  necessity  it  Is  a  constant  peril 
to  travelers."  Mayor  and  Aldermen  of  Bir- 
mingham V.  McGary,  84  Ala.  469,  4  South. 
630;  Mayor  and  Aldermen  of  Birmingham 
V.  Lewis,  92  Ala.  352,  9  South.  243 ;  Lord  ▼. 
Olty  of  Mobile,  113  Ala.  360,  21  South.  366. 

Charge  2,  requested  by  the  defendants, 
was  properly  refused.  This  charge  not  only 
Ignores  the  duty  that  rested  on  one  of  the 
defendants,  the  city  council  of  Montgomery, 
but  refers  to  the  jury  to  determine  what  con- 
stitutes a  reasonable  precaution,  a  question 
of  law.  Moreover,  charges  must  be  predicat- 
ed upon  the  Issues  joined,  which  this  charge 
does  not  do.  Birmingham  Ry.  Co.  v.  City 
Stable  Co.,  119  Ala.  615,  24  South.  658,  72 
Am.  St.  Rep.  955.  The  issue  as  made  by  the 
pleadings  was  the  failure  of  the  defendants 
to  put  up  safeguards  or  barriers  to  prevent 
animals,  etc.,  from  the  danger  of  falling  Into 
the  hole,  and  not  the  failure  to  take  "reason- 
able precautions." 

Charges  3,  4,  and  5  are  substantially  the 
same.  E}ach  of  these  Is  faulty  In  assuming 
that  there  were  "circumstances  surrounding 
the  hole  into  which  the  plaintiff's  mule  fell." 
When  the  charge  is  referred  to  the  evidence 


In  the  case,  which  must  always  be  done,  the 
only  "circumstances"  mentioned  "surround- 
ing the  hole"  was  the  dirt  taken  from  the 
excavation,  and  the  evidence  as  to  this  was 
in  conflict  Moreover,  the  charge  fails  to 
hypothesize  any  knowledge  or  notice  on  the 
part  of  the  plaintiffs  of  the  "surrounding: 
circumstances."  The  plaintiff  Bradley  had 
the  right  to  assume  that  the  street  was  in  a 
proper  condition  for  use,  and  was  under  no 
duty  to  be  on  the  lookout  for  the  pit  In  the 
street,  nor  was  he  chargeable  with  culpable 
negligence  in  not  discovering  it  Mayor  and 
Aldermen  of  Birmingham  v.  Tayloe,  105  Ala. 
170,  16  South.  676. 

Charge  6,  refused  to  the  defendants,  when 
referred  to  the  evidence,  was  palpably  bad. 
Bradley,  traveling,  as  he  was,  on  horseback 
and  leading  several  mules  attached  to  a  hal- 
ter, was  under  no  duty  to  be  looking  forward 
and  ahead  of  him  all  the  time.  The  Tery 
manner  of  his  traveling  justlfled  him  as  a 
reasonable  and  prudent  person  In  looking 
backward  to  the  mules  he  was  leading  at 
times,  as  well  as  forward.  Moreover,  there 
is  no  evidence  that  Bradley  failed  to  look 
ahead  of  him  while  in  charge  of  the  moles. 

Charges  7,  8,  and  9,  refused  to  the  defend- 
ants, were  each  the  general  affirmative 
charge,  varying  only  In  form.  The  assign- 
ments of  error  predicated  on  the  refusal  of 
these  charges  are  not  insisted  on,  and  there- 
fore require  no  further  comment. 

We  find  no  error  in  the  record,  and  the 
Judgment  Is  affirmed. 

SIMPSON,  ANDERSON,  DBN80N,  and 
MAYFIELD,  JJ.,  concur. 
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CENTRAL  OP  GEORGIA  RT.  CO.  v. 
STURGIS. 

(Supreme  Court  of  Alabama.     Feb.  11,  1909.) 

1.  LiHETATion  OF  Actions  (|  127*)— Plkad- 

INO— Amen  DlfENT. 

Where  the  original  complaint  in  an  action 
against  a  railroad  company  for  damages  by  bogs 
entering  on  plaintiff's  land  through  stock  gaps 
of  the  railroad,  alleged  the  failure  of  the  com- 
pany to  keep  the  stock  gapa  in  repair,  an  amend- 
ment alleging  a  negligent  failure  to  keep  cattle 
guards  in  repair,  thereby  allowing  hogs  to  pass 
over  the  stock  gaps  into  the  lands  of  plaintiff, 
relates  back  to  the  original  complaint  so  as  to 
intercept  the  running  of  limitations  against  it 
[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent.  Dig.  §S  543-547;  Dec.  Dig.  | 
127.*] 

2.  Appeal  and  Errob  (}  843*)  —  Questions 
Review  ABLE— Immatebiai,  Questions. 

Where  an  action  for  damages  from  trespass- 
ing animals  was  brought  within  one  year  after 
the  injury,  it  was  immaterial  whether  the  ac- 
tion was  within  the  one-year  or  the  six-year 
statute  of  limitations. 

fEd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  3331-3341;  Dec  Dig.  i 
843.*] 
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Appeal  from  Circuit  Court,  Covington 
County;   H.  A.  Pearce,  Judge. 

Action  by  R.  M.  Sturgla  against  the  Cen- 
tral of  Georgia  Railway  Company  for  dam- 
ages to  land  from  the  trespass  of  stock. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed. 

The  action  was  begun  In  tbe  Justice  court, 
and  summons  was  executed  on  tbe  6tb  day 
of  January.  1904.  In  tbe  Justice  court  tbe 
complaint  was  as  follows:  "Plaintiff  claims 
of  defendant  tbe  sum  of  $100  for  damages 
caused  by  bogs  getting  through  tbe  stock 
gaps  of  said  Central  of  Georgia  Railway 
Company's  railroad  into  tbe  fields  of  said 
plaintiff  from  the  12th  day  of  September, 
1903." 

The  second  count  ia  as  follows:  '^he 
plaintiff  claims  of  tbe  defendant  tbe  sum 
of  $100  as  damages,  as  follows:  Plaintiff 
arers  that  he  operates  a  farm  In  Covington 
county,  Ala.;  that  said  farm  was  Inclosed 
by  a  fence;  that  he  cultivated  during  tbe 
year  1903,  on  said  farm,  com,  cotton,  pota- 
toes, and  ground  peas.  Plaintiff  avers  that 
defendant  was  engaged  in  operating  a  rail- 
road in  Covington  county,  Ala.,  and  that  tbe 
track  of  said  defendant's  railroad  runs 
throni^  plalntUTs  farm;  and  plaintiff  says 
that  It  is  tbe  duty  of  defendant  to  erect 
suitable  stock  gaps  wbere  defendant's  rail- 
road track  enters  into  and  passes  out  of 
plaintiff's  farm,  and  to  keep  tbe  same  in  such 
repair  and  condition  at  all  times  as  will  pre- 
vent stock  from  going  over  defendant's  track 
and  into  plaintiffs  farm.  And  plaintiff  avers 
that  defendant  negligently  allowed  the  stock 
gap  wbere  defendant's  railroad  track  enters 
plalntifrs  farm  to  remain  out  of  repair,  or 
in  such  condition  that  hogs  could  pass  over 
the  said  stock  gap  and  into  plaintiff's  farm. 
And  plaintiff  avers  that.  In  consequence  of 
said  stock  gap  being  allowed  to  remain  in 
such  condition,  a  great  number  of  hogs  went 
ova  the  same  and  into  plaintlfTs  farm,  and 
said  hogs  broke  down  and  destroyed  a  great 
deal  of  plaintiff's  corn,  and  rooted  up  and 
destroyed  a  great  many  of  his  potatoes  and 
ground  peas,  then  growing  thereon,  namely, 
from  tbe  19tb  day  of  September,  1903.  All 
of  which  was  caused  by  the  negligence  of 
defendant  In  allowing  said  stock  gaps  to  re- 
main out  of  repair,  or  in  such  condition  that 
the  stock  would  pass  over  it,  to  tbe  great 
damage  of  plaintiff,"  etc. 

The  plaintiff  by  leave  of  the  court  amend- 
ed his  count  by  adding  the  following:  Count 
3:  "Plaintiff  claims  of  the  defendant  the  fur- 
ther sum  of  $100  as  damages,  for  that  he  is 
the  owner  of  a  farm  in  Covington  county, 
Ala.,  and  was  the  owner  of  tbe  same  dur- 
ing the  months  of  September,  October,  and 
November,  1903,  and  that  defendant  was  dur- 


ing such  time  engaged  In  operating  a  rail- 
road in  and  through  said  county,  which  rail- 
road passed  through  tbe  said  lands  of  tbe 
plaintiff.  Wbere  said  railroad  entered  upon 
or  into  the  cultivated  land  of  plaintiff,  the 
defendant  bad  constructed  a  cattle  guard; 
but,  after  demand  made  by  plaintiff  upon  de- 
fendant's agent  H.  B.  Vardeman,  the  de- 
fendant negligently  failed  to  keep  the  said 
cattle  guard  in  good  repair,  whereby  a  great 
number  of  bogs  were  allowed  to  pass  over, 
around,  or  tlurougb  said  stock  gap,  and  into 
tbe  said  cultivated  land  of  plaintiff,  during 
said  time,  to  wit,  September,  October,  and 
November,  1903,  and  broke  down  and  de- 
stroyed a  great  deal  of  plaintiff's  com,  and 
rooted  up  and  destroyed  a  great  many  of  his 
ground  peas  and  potatoes,  planted  and  then 
growing  on  said  cultivated  land,  which  were 
of  value  to  plaintiff,  to  his  damage  as  afore- 
said." 

Demurrers  were  confessed  to  tbe  first  and 
second  counts,  and  the  trial  was  had  on  the 
third  count,  which  appears  to  have  been 
filed  June  13,  1905.  Tbe  ground  of  demur- 
rer B,  Interposed  to  the  third  count,  was 
that  said  count  is  a  departure  from  tbe  origi- 
nal complaint  in  this:  That  tbe  negligence 
complained  of  in  tbe  original  complaint  was 
a  failure  to  keep  tbe  stock  gap  in  repair, 
and  the  negligence  complained  of  in  the 
amended  count  3  is  a  failure  to  keep  the 
cattle  guard  in  repair.  Tbe  pleas  were: 
Tbe  general  issue  to  tbe  whole  complaint 
and  the  statute  of  limitations  of  one  year  to 
the  amended  count 

Stelner,  Crum  &  Weil  and  Powell  ft  Al- 
britton,  for  appellant  C.  E*.  Reld,  for  ap- 
pellee. 

ANDERSON,  J.  The  third  count  filed  as 
an  amendment,  was  within  the  lis  pendens, 
and  related  back  to  tbe  original  complaint 
BO  as  to  intercept  the  ranning  of  tbe  statute 
of  limitations  as  against  tbe  amended  count 
L.  &  N.  R.  R.  V.  Woods,  106  Ala.  561,  17 
South.  41;  Alabama  Co.  v.  Heald  (Ala.)  45 
South.  686.  The  suit  having  been  brought 
within  a  year  after  the  alleged  injury,  tbe 
cause  of  action  was  not  barred,  and  the 
pleas  were  not  proven,  even  if  this  action 
was  barred  by  the  statute  of  one  year,  in- 
stead of  six,  which  we  need  not  decid& 
Rasco  V.  Jefferson,  142  Ala.  706,  38  South. 
240;  N.  C.  &  St  L.  R.  R.  v.  Hill,  146  Ala.  240, 
40  South.  612. 

The  Judgment  of  the  circuit  court  is  af- 
firmed. 

Affirmed. 

DOWDBLL,  a  J.,  and  McGLiELLAN  and 
MATFIBLD,  JJ.,  concur. 
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(159  Ala.  C60) 

JERNIGAN  T.  WILLODOHBT. 
(Supreme  Coart  of  Alabama.     Feb.  11,  1909.) 

Dbtindb  (f  25*)— Judgment— SuFFicMNOT. 

A  jadfrment  entnr.  which  fails  to  show  com- 
pliance with  Code  1907,  I  3781,  reqairing  the 
valoe  of  each  article  aued  for  in  detinue  to  be 
assessed  separately,  if  practicable,  and  requir- 
ing the  judgment  to  be  for  the  property  or  its 
alternate  value,  is  insufficient. 

[Dd.  Note.— For  other  cases,  see  Detinue,  Cent. 
Dig.  <  47 ;   Dec.  Dig.  i  25.*] 

Appeal  from  Circuit  Court,  Houston  Coun- 
ty; H.  A.  Pearce,  Judge. 

Detinue  by  Sidney  WiUoughby  against  J. 
B.  Jernlgan.  From  a  Judgment  for  plaintiff, 
defendant  appeals.    Reversed  and  remanded. 

WiUoughby  sued  Jemigan  in  detinue  for  a 
boUer,  engine,  and  all  attachments,  known 
as  the  "Pennington  mill  property,"  with  the 
value  of  the  hire  or  use  thereof.  Jernlgan 
gave  a  replevy  bond  for  the  property  sued 
for.  Suggestion  was  made  that  the  property 
was  claimed  under  and  by  virtue  of  a  mort- 
gage, and  that  the  amount  of  the  mortgage 
debt  be  ascertained.  The  Judgment  entry, 
omitting  unnecessary  parts,  is  as  follows: 
"We,  the  Jury,  find  for  the  plaintiff  for  the 
property  sued  for,  to  wit,  one  boiler  and  en- 
gine, known  as  the  'Pennington  mill  proper- 
ty.' We  further  find  the  amount  due  on 
the  mortgage  to  the  plaintiff  In  this  case  is 
1338.53."  The  Judgment  entry  follows  the 
verdict 

Espy  ft  Farmer,  for  appellant  Crawford 
&  Byrd,  for  appellee. 

ANDERSON,  J.  In  an  action  of  detinue, 
the  statute  (section  3781  of  the  Code  of  1907) 
requires  that  the  value  of  each  article  of 
the  property  sued  for  should  be  assessed  by 
the  Jury  separately.  If  practicable,  and  that 
Judgment  against  either  party  must  be  for 
the  property  sued  for  or  Its  alternate  value, 
etc  The  Judgment  entry  falls  to  recite  or 
show  a  compliance  with  the  law,  as  the  value 
of  the  property  Was  not  assessed,  nor  Is 
there  any  judgment  for  the  alternate  value. 
Wlttlcks  V.  Kelffer,  31  Ala.  199;  Lasslter  v. 
Thompson,  85  Ala.  223,  6  South.  33;  Ware- 
house Co.  V.  Johnson,  85  Ala.  178,  4  South. 
643. 

The  Judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  Is  remanded. 

Reversed  and  remanded. 

DOWDELL,  C.  J.,  and  McCLELLAN  and 
MATFIElCiD,  JJ.,  concur.  . 


(159  Ala.  671) 

MONTGOMERY  TRACTION  CO.  v.  PARK. 

(Supreme  Court  of  Alabama.     Feb.  9.  1909.) 

Appeal  and  Ehbor  (|  1076*)— Assignment  or 
Ebrobs— Effect  of  Withdbawal. 

Where  appellant  files  an  additional  brief, 
in  which  it  withdraws  all  assignments  of  error 


and  all  insistence  theretofore  made  as  to  error 
based  upon  the  assignments,  the  judgment  will 
be  affirmed. 

(EM.  Note. — For  other  cases,  see  Appeal  aiii 
Error,  Dec  Dig.  I  1076.*] 

Appeal  from  City  Court  of  Afontgomer;; 
A.  D.  Sayre,  Judge. 

Action  between  Richard  D.  Park,  by  bis 
next  friend,  and  the  Montgomery  Traction 
Company.  From  the  Judgment  the  company 
appeals.    Affirmed. 

Rushton  ft  Coleman,  for  appellant  Bill, 
HiU  ft  Whiting,  for  appellee. 

MAYFIELD,  J.  The  appellant  having  filed 
an  additional  brief,  In  which  It  withdraws 
all  assignments  of  error  and  all  insistence 
heretofore  made  as  to  error  based  upon  socfa 
assignments,  the  Judgment  of  the  trial  court 
must  be  affirmed  for  want  of  assignments  of 
error. 

Affirmed. 

DOWDELIi,  0.  J.,  and  ANDERSON  and 
McCLELLiAN,  JJ.,  concur. 


SPURLIN    MERCANTILE    CO.    T.    M.    H. 
LAUCHEIMER  &  SONS. 

(Supreme  Court  of  Alabama.     Feb.  11,  1009.) 

Judgment  (S  129»)— Default  JtJDGMEKTS— 
Action  Against  Cobpobatioit— Recital  ab 
to  Sebvice  of  Pbocess. 

To  maintain  a  judgment  by  default  against 
a  corporation,  the  judgment  record  or  entry 
must  recite  that  the  person  on  whom  procea 
was  served  was  at  the  time  of  service  an  offi- 
cer or  agent  of  defendant  authorized  by  law  to 
receive  service  for  and  in  its  behalf. 

[EM.  Note.— For  other  cases,  see  Judgment, 
Dec.  Dig.  S  129.*] 

Appeal  from  City  Court  of  Andalusia; 
B.  H.  Lewis,  Judge. 

Assumpsit  by  M.  H.  Lauchelmer  ft  Sons 
against  the  Spurlln  Mercantile  Company. 
There  was  a  default  Judgment  for  plaintiffs, 
and  defendant  appeals.    Reversed. 

The  summons  and  the  complaint  were  Is- 
sued to  and  filed  against  the  Spurlln  Me^ 
enntlle  Company,  a  corporation,  and  the  Judg- 
ment was  by  default ;  the  Judgment  entry  be- 
ing as  follows :  "Come  the  plaintiffs,  in  per- 
son and  by  attorney,  and,  the  defendant  be- 
ing called,  came  not,  but  made  default;  and 
upon  motion  of  the  plaintiffs  It  is  considered 
and  adjudged  that  the  plaintiffs  have  Judg- 
ment against  the  defendant  for  the  amount  of 
their  damages ;  and,  the  amount  of  the  dam- 
ages being  certain,  it  Is  thereupon  considered 
and  adjudged  by  the  court  that  the  plaintiffs 
have  and  recover  of  the  defendant  the  sura  of 
$71.25,  and  the  costs  of  this  suit  for  which 
let  execution  issue." 

Parks  ft  Rankin,  for  appellant  S.  H.  GH- 
IIs,  for  appellees. 
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ANDERSON,  J.  It  has  been  often  held  by 
this  court  tbat,  to  maintain  a  Judgment  by  de- 
fault agalnat  a  corporation,  the  record  or 
judgment  entry  must  recite  the  fact  that 
proof  was  made  to  the  court  that  the  person 
on  whom  process  was  served  was  at  the  time 
of  service  such  an  ofDcer  or  agent  of  the  de- 
fendant as  by  law,  was  authorized  to  receive 
service  of  process  for  and  In  behalf  of  the  de- 
fendant Southern  Home  Co.  v.  Gillespie,  121 
Ala.  295,  25  South.  564,  and  cases  cited.  The 
Judgment  entry  discloses  no  such  fact  In  the 
ease  at  bar,  nor  does  It  appear  elsewhere  In 
the  record.  Tet  the  defendant  Is  sued  as  a 
corporation. 

The  Judgment  of  the  city  conrt  Is  reversed, 
and  the  cause  Is  remanded. 

Reversed  and  remanded. 

DOWDELL,  C.  J.,  and  McCLBLLAN  and 
MAYFIELD,  JJ.,  concur. 


OSe  Ala.  <) 


PIERSON  V.  STATE. 


(Sapreme   Court  of  Alabama.     Feb.  9,  1909.) 

Cbihinal  Law  (f  200*)— Fobusb  Jxopabdt. 

Where  a  person,  with  intent  to  defraud, 
represented  to  another  that  be  was  21  years  of 
age,  and  b^  means  of  the  false  pretense  entered 
into  a  written  contract  to  worlt  for  him,  and 
liaving  thereby  obtained  a  sum  of  money  from 
him,  without  refunding  it,  refused  to  perform 
services  under  the  contract,  the  state  could  elect 
whether  to  prosecute  ^or  obtaining  money  under 
false  pretenses,  under  Code  1907,  {  6920,  or  for 
frandniently  entering  into  a  written  contract  for 
the  performance  of  service,  and,  without  refund- 
ing the  money  received  thereunder,  refusing  to 
perform  the  service,  under  section  6845;  out, 
aocnsed  having  been  prosecuted  under  the  latter 
section,  his  acquittal  wim  a  bar  to  bis  prosecu- 
tion for  obtaining  the  money  onder  false  pre- 
tenses. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  M  88&-409;    Dec.  Dig.  |  200.*] 

Appeal  from  Law  Court,  Pike  County; 
A.  H.  Owens,  Judge. 

Ramon  Plerson  was  convicted  of  obtain- 
ing money  under  false  pretenses,  and  ap- 
peals.    Reversed  and  remanded. 

Tbe  affidavit,  on  which  the  trial  from 
which  this  appeal  was  taken  was  held.  Is  as 
follows  (omitting  formal  charging  part): 
"Before  me,  R.  E.  McLure,  a  Justice  of  the 
peace  In  and  for  said  state  and  county,  per- 
sonally appeared  Q.  W.  Henderson,  who, 
being  first  duly  sworn,  deposes  and  says,  on 
oatb,  that  he  has  probable  cause  for  believ- 
ing, and  does  believe,  that  in  said  county  and 
within  12  months  before  making  this  affi- 
davit Ramon  Plerson  did  falsely  pretend  to 
G.  W.  Henderson,  with  Intent  to  defraud, 
that  he  was  21  years  of  age,  and  by  means 
of  such  false  pretense  entered  into  a  written 
contract  to  work  and  labor  for  the  said  G. 
W.  Henderson,  and  thereby  obtained  from 
tbe  said  G.  W.  Henderson  $16  In  money,  of 


the  ralue  of  $16,  tbe  personal  property  of 
said  O.  W.  Henderson,"  etc. 

The  special  plea,  which  was  stricken  on  mo- 
tion of  the  solicitor.  Is  as  follows  :  "Now  comes 
the  defendant  in  the  attove-entltled  cause  and 
says  In  answer  that  he  ought  not  to  be  fur- 
ther prosecuted  on  said  cause,  for  that  he 
has  been  tried  and  acquitted  on  said  cause  in 
your  honor's  court,  the  law  court  of  Pike 
county,  Alabama,  at  the  July  term,  1908,  on 
complaint  sworn  out  by  O.  W.  Henderson, 
before  O.  Worthy,  a  notary  public  and  ex 
officio  a  Justice  of  the  peace,  and  made  re- 
turnable to  the  law  court  of  Pike  county, 
said  complaint  being  aa  follows  [omitting 
the  formal  charging  part]:  'O.  W.  Hender- 
son, who,  being  duly  sworn,  says,  on  oath, 
that  be  has  probable  cause  for  believing  and 
does  believe  that  In  Pike  county,  within  12 
months  before  the  making  of  this  affidavit, 
Ramon  Plerson,  with  Intent  to  Injure  or  de- 
fraud his  employer,  Q.  W.  Henderson,  entered 
Into  a  written  contract  for  the  performance  of 
an  act  or  service  of  the  said  G.  W.  Henderson, 
and  thereby  obtained  $16  in  money  fom  the 
said  O.  W.  Henderson,  and  with  like  Intent, 
aM  without  Just  cause,  and  without  refund- 
ing such  money,  refused  or  failed  to  perform 
such  act  or  service.  [Omitting  the  formal 
conclusion  and  signature.]'  Tbe  defendant 
says  that  on  this  complaint  he  was  tried  in 
your  honor's  court  at  the  July  term,  1908, 
of  the  law  court  of  Pike  county,  and  acquit- 
ted of  this  charge  in  said  court ;  that  he  is 
the  identical  Ramon  Plerson  that  was  charg- 
ed In  said  complaint  and  acquitted  in  said 
law  court  of  Pike  county  before  your  honor ; 
and  tbat  Q.  W.  Henderson  was  the  identical 
G.  W.  Henderson  that  made  the  complaint  In 
said  court  The  defendant  further  says  that 
he  having  been  acquitted  of  this  offense  once 
In  the  law  court  of  Pike  county  be  ought  not 
to  be  further  prosecuted  in  this  case.  Where- 
fore he  prays  Judgment"  etc. 

Boykln  Owens,  for  appellant  Alexander 
M.  Garber,  Atty.  Gen.,  for  the  State. 

ANDERSON,  J.  While  the  affidavit  in 
the  case  at  bar,  charges  an  offense  (false 
pretense)  under  section  0920  of  the  Code  of 
1907,  and  tbe  plea  sets  up  that  the  defend- 
ant was  acquitted  of  a  charge  (for  violating 
a  labor  contract)  under  section  6845,  the 
averments  of  the  plea  show  tbe  same  parties, 
and  that  the  essence  of  each  offense  was  the 
fraudulent  getting  of  $16  by  the  defendant 
from  G.  W.  Henderson.  Whether  the  money 
was  obtained  through  a  fraudulent  and  false 
representation  as  to  the  defendant's  age,  or 
by  fraudulently  entering  into  a  written  con- 
tract, the  gist  of  each  offense  was  fraud  in 
obtaining  the  money.  In  the  absence  of  which 
there  could  be  no  conviction  under  either 
charge.  State  v.  Vann,  160  Ala.  66,  43  South. 
357.  The  state  would  have  tbe  right  to 
proceed   under   either    statute;    but    when 
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one  Involves  tbe  essential  ingredient  of  crime 
Involved  In  tbe  other,  the  conviction  or  ac- 
quittal of  one  is  a  bar  to  the  other.  Moore 
V.  State,  71  Ala.  807;  State  v.  Blevlns,  184 
Ala.  214,  32  South.  637,  92  Am.  St  Rep.  22; 
O'Brien  v.  State,  91  Ala.  26,  8  South.  S60. 

The  trial  court  erred  in  striking  the  de- 
fendant's  special  plea,  and  the  Judgment  of 
the  said  court  Is  reversed,  and  the  cause  is 
remanded. 

Reversed  and  remanded. 

DOWDELL,  C.  J.,  and  McCLELLAN  and 
MAXFIELD,  JJ.,  concur. 


(1S9  Ala.  213) 
LOUISVILLE  &  N.  R.   CO.  v.  PRICE. 

(Supreme  Court  of  AlatMma.     Feb.  11,  1909.) 

1.  Cabbiebs  (S  94*)  —  Failubb  to  Deliveb 
Goods— SoFFiciENCT  of  Pleadino. 

A  carrier  defended  an  action  for  failure  to 
deliver  one  case  of  goods  included  in  a  ship- 
ment by  setting  up  in  a  special  plea  tbe  terms 
of  a  special  contract  under  which  the  shipment 
was  made,  avoiding  liability  unless  claim  for  the 
loss  or  damages  was  made  promptly  after  ar- 
rival, and  if  delayed  more  than  30  davs  after 
the  delivery  of  tbe  property,  or  after  a  due  time 
for  delivery,  no  liability  would  be  imposed  on 
the  carrier.  Tbe  shipment,  minus  the  case,  was 
delivered  February  27tb,  and  claim  was  made 
May  16th.  Held,  tbat  the  plea  was  defective, 
since,  the  action  being  for  a  failure  to  deliver, 
tlie  plea  should  have  alleged  that  no  claim  was 
made  within  30  days  after  due  time  for  delivery. 
[Ed.  Note.— For  other  cases,  see  Carriers, 
Dec.  Dig.  I  94»] 

2.  Cabbikbs  (I  94*)  —  DiuvKBT  of  Goods  — 
Time. 

Held,  also,  that  in  the  absence  of  any  agree- 
ment tbe  court  could  not  say  as  a  matter  of  law 
that  from  February  27th  to  May  16th  a  due 
time  for  delivery  bad  elapsed. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Dec. 
Dig.  i  94.*] 

3.  Cabbiebs  (f  94*)  —  Deuvebt  of  Goods  — 
Time. 

Neither  could  the  court  say  as  a  matter  of 
law  that,  because  part  of  the  freight  had  been 
delivered  on  February  27th,  a  reasonable  time 
had  elapsed  for  tbe  case  not  delivered. 

[Ed.  Note. — For  other  cases,  see  Carriers,  Dec. 
Dig.  I  94.*] 

4.  Evidence  (J  868*)  —  Docuueittabt  Evi- 
dence —  Receipt  —  Attestation  and  Ao- 
knowledombnt. 

A  receipt,  signed  by  an  agent  of  the  con- 
signee of  goods  by  his  mark,  admitting  receipt 
of  the  goods,  is  a  valid  receipt,  though  not  at- 
tested ^and  aclsnowledged,  and  its  effect  cannot 
be  limited  on  its  admission  in  evidence  in  an 
action  against  the  carrier  for  failure  to  deliver 
the  same  goods  receipted  for. 

[Ed.    Note.— For  other   cases,   see   Evidence, 
Dec  Dig.  {  333.*] 

6.  Cabbiebs  (|  94*)  —  Pailub*  to  Deliveb 
Goods— Exclusion  of  Evidence. 

In  an  action  for  failure  to  deliver  a  case  of 
goods  included  in  a  shipment  which  was  deliv- 
ered, evidence  of  what  freight  charges  consignor 
had  paid  on  tbe  case  is  admissible. 

[Ed.    Note.— For    other   cases,    see    Carriers, 
Cent.  Dig.  {  380;    Dec  Dig.  {  94.*] 


]  a.  Tbial  a  244*)  —  IiinBTTOnoNS  —  Undu« 

Pbominence. 

Requested  charges,  accentuating  certain 
parts  or  phases  of  tbe  evidence,  are  properly 
refused. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  |{  577-581 ;  Dec.  Dig.  i  244.*] 
7.  Appeal  and  Ebbob  (|  1031*)— Detebmiha- 

TioN  of  Cause— Revebsal. 

Where  tbe  appellate  court  cannot  know 
what  effect  a  charge  erroneously  limiting  the 
effect  of  evidence  had  upon  the  jury,  the  cause 
will  be  reversed  and  remanded. 

[Ei.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  U  4038-4046;  Dec  Dig.  I 
1031.*] 

Appeal  from  Circuit  Court,  Marengo  Coun- 
ty; W.  W.  Quarles,  Special  Judge. 

Action  by  R.  W.  Price,  agent,  against  the 
Louisville  ft  Nashville  Railroad  Company, 
for  failure  to  deliver  goods.  £Yom  a  Judi;- 
ment  for  plaintiff,  defendant  appeals.  Re- 
versed and  remanded. 

The  proof  showed  tbat  tbe  Louisville  & 
Nashville  Railroad  Company  received  the 
first  shipment  under  the  bill  of  lading  and 
delivered  it  oa  tbe  27tb  day  of  February. 
1903,  and  that  one  case  of  cotton  fabric  was 
marked  short;  that  on  the  13th  day  of  Mardi. 
1903,  this  particular  case  of  fabric  was  de- 
livered, and  that  he  notified  Mr.  Price  that 
the  goods  bad  arrived;  that  on  the  31st  day 
of  March,  1903,  Enoch  Hester  brought  an  or- 
der to  the  agent  from  Mr.  Price  to  deliver 
any  freight  that  he  bad;  and  tbat  this  par- 
ticular case  was  delivered  to  Enoch  Hester, 
a  colored  drayman,  and  bis  receipt  taken  for 
it  Witness  Identified  the  receipt  shown,  and 
testified  that  be  wrote  Enoch  Hester's  name 
to  it  and  Enodi  made  his  mark.  The  fol- 
lowing Is  the  receipt  as  set  out  In  tbe  record: 

Form  701        Freight  Receipt        SUp  No.  81» 


Revised  October  8,  1902 

M    R.  W.  Prices    R  1767/Stadon,  8/28  1903. 

Received  of  the  Louisville  and  Nashville  RaU- 
road  Company 

In  good  order  the  following  described  property: 

Articles    Weight    Rate    Freight   and 
Charges 

iV  Fak'  "*33b""*24 ».i6" 

Way  Bill  1308 

Car 

3/27  1003 
From  Selma 
Consignor, 

Original  point  of  shipment 
Original  car 

All  bills  payable  in  bankable  funds.    8/31  1908 
bit 

Enoch  X  Hester, 
mark 

Objection  was  introduced  to  tbe  receipt 
because,  first  the  name  of  Enoch  Hester  l» 
signed  thereto  by  mark,  and  that  there  are 
no  attesting  witnesses,  and  because  tbe  same 
is  not  a  valid  signed  receipt    The  court  in 
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Its  oral  cbarge  said:  "I  charge  yon  that  the 
receipt  introduced  In  eyldence  la  limited  to 
a  memorandum  for  the  purpose  of  refreshing 
the  recollection  of  the  witness,  and  that  the 
same  la  not  a  valid  receipt"  The  following 
charges  were  requested  by  the  defendant: 
"The  court  charges  the  Jury  that.  If  they 
believe  the  evidence  In  this  case,  they  must 
find  in  favor  of  the  defendant"  The  other 
two  charges  were  the  general  affirmative 
charges  as  to  the  first  and  second  counts. 

▲.  M.  &  A.  D.  Pitts,  for  appellant  O.  K. 
Abrahams,  for  aivellea 

MATFIBLD,  J.  This  is  an  action  by  ap- 
pellee against  appellant  as  a  common  carrier 
for  failure  to  deliver  one  case  of  cotton  fa- 
brics. The  defendant  pleaded  the  general 
Issue  and  two  special  pleas,  Nos.  3  and  4. 
Special  plea  No.  8  attempted  to  avoid  liabil- 
ity by  setting  up  the  provision  of  the  contract 
of  shlinnent  reading  as  follows:  "That  claims 
for  loss  or  damage  must  be  made  in  writing 
to  the  agent  at  the  point  of  delivery  promptly 
after  the  arrival  of  the  property,  and  if  de- 
layed for  more  than  30  days  after  the  deliv- 
«ry  of  the  property,  or  after  a  due  time  for 
the  delivery  thereof,  no  carrier  hereunder 
shall  be  liable  In  any  event"  Plea  No.  3 
averred  that  on  February  27,  1903,  other 
goods  shipped  under  this  contract  were  de- 
livered to  the  plalntilt,  and  that  he  did  not 
file  his  claim  for  the  goods,  the  subject  of 
this  suit  nntll  May  IS,  1903.  The  special 
contract  set  up  in  plea  No.  4  was  as  follows: 
That  the  plaintiff  was  to  file  In  writing  his 
-claim  for  damage  or  injury  or  for  loss  of 
said  goods  within  30  days  after  the  receipt 
of  the  goods,  or  after  the  time  of  the  receipt 
of  the  goods,  with  the  agent  of  the  defendant 
at  the  place  of  the  delivery  of  the  goods. 
The  plaintiff  demurred  to  these  pleas. 

These  pleas  are  evidently  insufficient  for 
the  reason  that  the  action  was  tot  a  failure 
to  deliver  at  the  destination,  and  not  for 
damages  or  destruction  of  tlie  property.  Con- 
aequently  the  plea  should  have  alleged  that 
there  was  a  failure  to  make  demand  for 
more  than  80  days  after  "due  time  for  dellv- 
-ery."  The  plea  should  have  alleged  that  no 
-demand  in  writing  was  made  for  more  than 
30  days  after  due  time  for  the  delivery,  be- 
cause the  30-day  period.  In  accordance  with 
the  special  contract  set  up  in  that  plea,  did 
not  begin  to  run  until  there  was  a  delivery 
of  the  property  at  its  destination,  and  that 
there  was  no  delivery  until  after  the  lapse  or 
-due  time  for  delivery.  In  the  absence  of  a 
-contract  or  an  agreement  neither  the  trial 
«ourt  nor  this  court  could  say  that  there  had 
l)een  a  lapse  of  due  time  for  delivery.  Of 
course,  it  could  not  be  predicated  upon  the 
first  clause  of  the  special  contract  relied  up- 
on, because  the  30  days  In  that  case  begins 
to  run  from  the  time  of  delivery;  and  there 
was  no  delivery — ^that  la,  the  plea  does  not 


allege  any  delivery,  nor  does  it  show  that 
more  than  30  days  bad  elapsed  after  a  rea- 
sonable time  for  delivery.  The  court  could 
not  say,  as  matter  of  law,  that  because  a 
part  of  the  freight  had  been  delivered  on 
February  27th  a  reasonable  time  had  elapsed 
for  the  delivery  of  that  part  the  subject  of 
this  suit  As  a  matter  of  fact  it  appears 
from  the  evidence  and  from  the  plea,  taken 
together,  that  there  was  a  reasonable  time; 
but  In  order  for  the  plea  to  be  sufficient  it 
must  qpeclflcally  aver — that  is  to  say,  seek- 
ing to  avoid  liability  because  of  a  special  con- 
tract it  must  clearly  bring  the  defendant 
within  the  provisions  of  the  contract  Tbla 
it  falls  to  do. 

Flea  No.  4  was  defective  for  the  same  rea- 
son. The  contention  in  the  lower  court  as 
to  these  pleas,  seems  to  have  been  whether 
or  not  the  special  contract  relied  upon  was 
valid.  It  is  not  necessary  for  us  to  decide 
that  question,  because  the  pleas  were  each  in- 
sufficient for  the  reason  pointed  out  K  the 
special  contract  be  valid.  The  decisions  of 
our  own  court  as  well  as  those  of  many  oth- 
er states,  are  at  variance  as  to  whether  or 
not  such  contracts  are  valid.  Our  court  in 
the  case  of  Southern  Express  Co.  v.  Caper- 
ton,  44  Ala.  101,  4  Am.  Rep.  118,  in  effect 
held  that  such  a  special  contract  between  a 
shipper  and  a  common  carrier  was  void. 
This  case  has  been  followed  and  cited  approv- 
ingly by  onr  court  several  times  since  Its 
rendition.  It  was,  however,  criticised  by  the 
Supreme  Court  of  the  United  States  in  the 
case  of  Express  Co.  v.  Caldwell,  2  Wall.  261, 
22  U  Ed.  556,  wherein  the  Supreme  Court 
through  Strong,  J.,  referring  to  Caperton's 
Case,  used  this  language:  "This  case  is  a 
very  unsatisfactory  one.  It  seems  to  have 
regarded  the  stipulation  as  a  statute  of  limi- 
tations, which  it  clearly  was  not  and  it 
leaves  xa  In  doubt  whether  the  decision  was 
not  rested  on  the  ground  that  there  wak  no 
sufficient  evidence  of  the  contract"  McClel- 
lan,  C.  J.,  speaking  of  a  similar  provision  in 
a  contract  limiting  liability  of  telegraph  com- 
panies, in  the  case  of  Harris  v.  Western  Union 
Telegraph  Co.,  121  Ala.  519.  25  South.  910, 
77  Am.  St  Rep.  70,  which  required  the  mak- 
ing of  a  claim  in  writing  and  presenting  It 
within  60  days  after  the  message  was  filed 
with  the  company  for  transmission,  says: 
"The  role  here  set  out  is  a  reasonable  one. 
It  does  not  limit  the  defendant's  liability  for 
negligence,  but  only  requires  a  reasonable  no- 
tice to  the  defendant  of  claims  for  damages.'' 
Coleman,  J.,  in  the  case  of  Southern  Ex- 
press Co.  V.  Bank  of  Tupelo.  108  Ala.  517. 
18  South.  664,  speaking  of  the  provision  of 
the  contract  which  required  presentation  of 
the  claim  In  writing  to  the  defendant  within 
32  days  from  the  date  of  the  contract  used 
the  following  language:  "In  the  case  of 
Sonthem  Express  Co.  v.  Caperton,  44  Ala. 
101,  4  Am.  Rep.  118,  a  similar  provision  in 
a  receipt  given  for  money  as  in  the  present 
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case  was  held  to  be  nnreasonable  and  that 
it  tended  to  fraud  and  was  inoperattve."  No 
reason  was  given  In  the  argnment  of  counsel 
why  the  rule  Is  not  sound,  and  consequently 
the  special  contract  In  that  case  under  con- 
sideration by  Justice  Coleman  was  declared 
to  be  void.  Haralson,  J.,  in  the  case  of 
Broadwood  v.  Southern  Express  Co.  (148 
Ala.  17,  41  South.  769),  speaking  of  a  similar 
stipulation  or  provision  in  contracts  of  ship- 
ment of  common  carriers  limiting  liability 
to  90  days,  used  the  following  language: 
"The  reasonableness  vel  non  of  the  stipula- 
tion of  the  kind  under  consideration  Is  one 
of  law  for  the  determination  of  the  court 
Whatever  may  be  the  decision  of  the  courts 
of  other  states  and  of  the  Supreme  Court  of 
the  United  States,  this  court  is  committed 
to  the  proposition  that  a  contract  fixing  30 
days  as  the  time  within  which  such  claims 
must  be  presented  is  not  reasonable"— citing 
Caperton's  Case,  44  Ala.  101,  4  Am.  Rep. 
118;  Southern  Express  Co.  v.  Bank  of  Tu- 
pelo, 108  Ala.  517,  18  South.  664;  Southern 
Express  Co.  v.  Owens,  146  Ala.  412,  41  South. 
762,  8  L.  R.  A.  (N.  S.)  369,  119  Am.  St  Rep. 
41.  "But  these  cases,"  says  Justice  Haral- 
son, "are  not  conclusive  of  the  question  as 
to  whether  90  days  should  be  considered  rea- 
sonable." But,  referring  to  the  case  of  Har- 
ris V.  Western  Union  Tel.  Co.,  121  Ala.  519, 
25  South.  910,  77  Am.  St  Rep.  70,  holding 
that  60.  days  was  reasonable,  he  thereupon 
held  that  presentation  within  90  days  was  a 
reasonable  stipulation  and  that  it  was  valid. 
There  was  no  error  in  the  court's  over- 
ruling the  objection  of  the  defendant  to  the 
question,  propounded  to  the  plaintiff,  as  to 
wliat  freight  charges  he  paid  on  the  goods. 


This,  If  not  a  proper  dem«it  of  damages, 
was  admissible  and  relevant  for  other  pur- 
poses. But  the  court  was  clearly  in  error  as 
to  the  limitation  placed  upon  the  receipt 
offered  in  evidence — ^the  restriction  of  its  use 
for  any  purpose,  except  as  a  mere  memorao- 
dom  to  refresh  the  memory  of  the  witness — 
as  well  as  In  the  charge  to  the  Jury  to  the 
effect  that  the  receipt  offered  was  not  a 
valid  receipt  It  was  not  necessary  that  the 
signature  to  this  receipt  should  have  been 
attested.  It  was  clearly  not  within  the  pro- 
vision of  the  Code,  and  if  the  party  who 
signed  It  bad  the  authority  to  receive  the 
goods  and  to  receipt  for  the  same,  and  did 
sign  it  by  mark  and  deliver  it  to  the  agent 
of  the  defendant  company.  It  was  as  valid  aa 
a  receipt  as  if  it  had  been  attested  or  ac- 
knowledged. 

There  was  no  error  in  the  court's  refusing 
to  give  either  of  the  charges  requested  by 
the  defendant  Such  charges  would  be  gratu- 
itous accentuations  of  certain  parts  or  phases 
of  the  evidence;  and,  whUe  they  are  not 
strictly  general  affirmative  charges  for  the 
defendant  they  are  in  the  nature  thereoC 
This  being  true,  the  charges  here  in  questioi^ 
being  based  upon  a  part  of  the  evidence  only, 
were  well  refused. 

We  cannot  know  what  effect  if  any,  the 
charge  of  the  court  upon  the  nature  of  the 
receipt  offered  by  the  defendant  as  evidence 
bad  upon  the  Jury;  and  for  the  error  of 
limiting  the  effect  of  the  same  as  evidence 
the  case  must  be  reversed. 

Reversed  and  remanded. 

DOWDELL,  C  J.,  and  ANDERSON  and 
McCTiETJiAN,  JJ.,  concur. 
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CliHARY  V.  MORSON.     (No.  13,752.) 

(Supreme  Court  of  MississippL    March  29, 
1909.) 

Balbb  (I  472»)— Conditional  Sales— Reme- 
dies or  SEU.EB  Against  Thibd  Fessons— 
Entirett  op  Contbact. 

Where  a  person  contracted  to  sell  a  hoiB* 
and  other  property  in  consideration  of  the  buy- 
er's working  for  nlm  for  a  specified  term,  the 
title  to  the  horse  to  remain  in  the  seller  until 
paid  for,  the  contract  was  an  entirety,  and, 
the  buyer  having  abandoned  his  contract,  the 
seller  bad  the  right  to  reclaim  the  horse  from 
a  third  person,  to  whom  it  had  been  sold  by 
the  buyer;  the  third  person  having  no  better 
right  to  it  than  the  buyer  had. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  S  1371 ;    Dec.  Dig.  |  472.»] 

Appeal  from  Circuit  Court,  Hinds  County; 
W.  H.  Potter,  Judge. 

Replevin  by  A.  A.  Morson  agalilst  John 
Cleary.  There  was  a  directed  verdict  for 
plalntur,  and  defendant  appeals.    Affirmed. 

Greaves,  Easterling  &  Mansbip.  for  appel- 
lant.   J.  C.  Ward,  for  appellee. 

FLETCHER,  J.  This  Is  a  replevin  suit, 
brought  by  Morson  against  Cleary  for  the  re- 
covery of  a  mare  sold  conditionally  by  Mor- 
son to  one  Wilson,  and  by  Wilson  sold  to 
Cleary.  It  appears  that  Morson  and  Wilson 
entered  into  a  contract  evidenced  by  the  fol- 
lowing memorandum:  "This  memoranda  of 
agreement,  made  and  entered  into  between  A. 
A.  Morson,  party  of  the  first  part,  and  Ren- 
ben  Wilson,  party  of  the  second  part,  wltness- 
etb :  That  the  said  Reuben  Wilson,  party  of 
the  second  part,  for  and  In  consideration  of 
twenty  dollars  ($20.00)  to  him  In  band  paid, 
the  receipt  of  which  is  hereby  acknowledged, 
and  for  the  further  consideration  of  $40.00 
per  month,  payable  monthly,  agrees  to  work 
for  tbe  said  A.  A.  Morson,  as  also  to  furnish 
tbe  services  of  Jim  White  from  the  1st  day 
of  January,  A.  D.  190S,  to  tbe  1st  day  of 
January,  1909.  The  said  A.  A.  Morson  also 
agrees  to  give  the  said  Reuben  Wilson  six  (8) 
acres  of  land  free  of  rent,  and  to  sell  to  him 
one  mare,  named  Alma,  for  $125.00,  said 
amount  to  be  paid  on  the  IStb  day  of  De- 
cember, 1908.  Title  to  said  mare  to  remain 
with  said  Morson  until  paid.  The  above 
$20.00  is  payable  on  the  15th  day  of  Decem- 
ber, 190a  [Signed]  A.  A.  Morson.  Reuben 
Wilson."  It  will  be  noted  that  the  animal 
was  not  paid  for  until  December  15th.  Mor- 
son testified  that  at  the  time  of  making  tbls 
contract  he  was  badly  In  need  of  labor,  and 
that  the  mare  was  sold  and  the  six  acres  of 
land  famished  as  an  additional  inducement 
to  secure  the  labor  contract  In  July  Wil- 
son abandoned  his  contract,  sold  tbe  mare  to 
Cleary  outright,  under  the  pretense  that  he 
was  the  unconditional  owner,  and  fled  the 
country.  Thereupon  Morson,  after  demand 
for  possession  and  refusal,  instituted  this  ac- 


tion against  Cleary  without  waiting  for  the 
maturity  of  the  debt  Cleary's  sole  defense 
Is  that  the  debt  was  not  due,  and  that  he 
had  the  right  to  retain  possession  until  De- 
cember 15th,  and  the  further  right  at  that 
time  to  secure  title  by  paying  tbe  purchase 
money.  However,  no  otter  to  pay  the  debt 
was  made  by  Cleary.  From  a  peremptory  In- 
straction  in  favor  of  Morson,  Cleary  appeals. 

It  Is  earnestly  and  very  forcibly  contended, 
on  appellant's  behalf,  that  Wilson  bad  a 
qualified  property  interest  In  the  animal, 
which  passed  to  Cleary  by  the  sale,  and  that 
Cleary's  right  to  possession  could  not  be  dis- 
turbed until  default  had  occurred  in  the  pay- 
ment ;  and  In  support  of  this  contention  many 
authorities  are  cited,  some  of  which,  at  least, 
undoubtedly  maintain  this  contention.  On 
the  other  hand,  appellee  argues  that  a  con- 
tract for  the  conditional  sale  of  property  con- 
tains an  implied  condition  that  the  purchaser 
will  retain  possession,  and  that  a  sale  of  the 
property,  involving  a  change  of  possession.  Is 
a  breach  of  the  contract,  which  warrants  the 
seller  In  treating  the  contract  as  rescinded. 
Quite  a  number  of  respectable  authorities  are 
produced  In  support  of  this  view,  some  of 
which  depend  upon  tbe  distinction  that,  while 
the  conditional  purchaser  may  properly  dis- 
pose of  his  Interest  in  the  chattel,  he  may 
not  make  a  sale  by  which  he  undertakes  to 
transfer  the  unconditional  title.  In  tbls  case 
we  are  not  driven  to  decide  between  these 
conflicting  lines  of  authority,  or  pass  upon 
tbe  soundness  of  this  distinction.  We  think 
the  contract  made  between  Morson  and  Wil- 
son should  be  considered  as  an  entirety,  and 
that  the  sale  of  the  mare  must  be  held  to  de- 
pend upon  Wilson's  agreement  to  labor.  It 
is  clear  that  the  sale  would  not  have  been 
made,  but  for  Morson's  desire  to  secure  labor, 
and,  when  that  part  of  the  contract  was 
breached  by  Wilson,  Morson  bad  a  right  to 
treat  the  whole  contract  as  at  an  end  and 
redalm  tbe  property.  It  Is  obvious  that 
Cleary  secured  no  higher  or  better  right  than 
Wilson  had,  and  we  think  tbe  property  could 
have  been  retaken  from  Wilson  before  ma- 
turity. If  Wilson  bad  abandoned  his  employ- 
ment and  removed  from  Morson's  premises. 
Hall  V.  Draper,  20  Kan.  137.  In  this  view  of 
the  matter,  the  action  of  tbe  circuit  court 
was  correct 

Affirmed. 


AUSTIN  ▼.  STATE.    (No.  13,869.) 

(Supreme  Court  of  Mississippi.    March  29, 

1909.) 

Rape  (8  16*)— Attempt— Violence. 

Where  the  evidence  did  not  show  the  use 
of  such  violence  as  might  be  necessary  to  over- 
come resistance  to  tbe  attempt,  accused  could 
not  be  convicted  of  attempt  to  commit  rape. 

[Ed.  Note. — For  other  cases,  see  Rape,  Cent. 
Dig.  {  18;    Dec.  Dig.  g  ]6.»] 
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'  Appeal  from  Circuit  Conrt,  Tishomingo 
County;    B.  O.  Sykes,  Judge. 

"To  be  officially  reported." 

J.  D.  Austin  was  convicted  of  an  attempt 
to  commit  rape,  and  be  appeals.  Reversed 
and  remanded. 

Lamb  &  Johnston,  for  appellant  Geo. 
Butler,  Asst  Atty.  Gen.,  for  the  State. 

WHITFIEJLD,  a  J.  Looking  carefully 
through  the  whole  record,  we  are  constrained 
to  hold  that  the  testimony  In  this  case  falls 
shor^  of  showing  an  attempt  to  commit  rape. 
There  is  no  satisfactory  evidence  of  any 
purpose  on  the  part  of  appellant  to  use  such 
violence  as  might  be  necessary  to  overcome 
resistance  to  such  an  attempt  We  do  not 
think  it  would  serve  any  useful  purpose  to 
detail  the  evidence. 

Reversed  and  remanded. 


(93  Miss.  78B) 

PALM  et  al.  t.  PANCHEB  et  al.    (No.  13,733.) 

(Sapreme  Conrt  of  Mississippi.     March  29, 

1909.) 

UsuBT  (S  49*)— Usurious  Contracts. 

A  note  providing  for  interest  from  matn- 
rity  at  10  per  cent,  per  annnm,  and  that  if  inter- 
est were  not  paid  annually  it  should  become 
principal  and  bear  the  same  rate  of  interest, 
was  not  Qsnrious,  since  it  only  required  com- 
pound  interest  in  case  be  failed  to  fulfill  bii  con- 
tract for  annnal  Interest 

[Ed.  Note.— For  other  cases,  see  Usury,  Cent 
Dig.  I  lOo;   Dec.  Dig.  S  4&*1 

Appeal  from  Chancery  Court,  Attala  Coun- 
ty; J.  F.  McOool,  Chancellor. 

Action  by  C.  C.  Fancher  and  others 
against  Alex  Palm  and  another.  Decree  for 
complainants,  and  defendants  appeal.  Af- 
firmed. 

Alexander  &  Alexander  and  J.  O-  Smythe, 
for  appellants.  Dodd  &  Dodd  and  McWil- 
Ue  &  Thompson,  for  appellees. 

MATES,  J.  The  chancellor  has  settled  all 
questions  In  this  case  save  one  In  law.  Od 
the  12th  day  of  February,  1903,  the  appel- 
lants gave  a  deed  In  trust  on  certain  proper- 
ty therein  described  to  secure  the  appellees 
In  the  sum  of  $356.42  then  owing.  The  note 
Is  as  follows:  "$356.42.  McCool,  Miss.,  Feb. 
12,  1903.  On  November  1,  1903,  after  date, 
we  or  either  of  us  promise  to  pay  to  the  or- 
der of  Seward  &  Fancher  three  hundred  and 
flfty-slx  and  *»/ioo  dollars,  for  value  receiv- 
ed, negotiable  and  payable,  without  defalca- 
tion or  discount,  and  with  Interest  from  ma- 
turity at  the  rate  of  10  per  cent  per  annum, 
and  if  Interest  be  not  paid  annually  to  be- 
come as  principal,  and  bear  the  same  rate 
of  interest    If  suit  be  Instituted  on  this  note. 


it  la  agreed  that  judgment  shall  Include  m. 
reasonable  amount  as  fee  for  the  plaintiff's 
attorneys." 

It  Is  claimed  that  this  note  is  usurious,  be- 
cause there  is  In  it  an  agreement  to  com- 
pound the  Interest,  if  it  be  not  paid  annually 
as  provided  for  in  the  note;  and  the  case 
of  Perkins  v.  Coleman,  51  Miss.  298,  Is  re- 
lied on  as  authority  on  this  point  We  think 
that  the  case  above  referred  to  is,  on  its 
face,  a  different  case  from  the  one  here  pre- 
sented. By  the  contract  In  Perkins  v.  Cole- 
man It  was  provided  that  the  principal  debt 
was  to  run  for  26  months,  bearing  Interest  at 
10  per  cent  annually,  interest  to  be  com- 
pounded and  to  become  principal.  No  annu- 
al rest  period  was  allowed  for  the  payment 
of  the  interest  but  the  contract  Itself  for- 
bade the  payment  of  Interest  under  26  months, 
and  required  its  compounding,  thus  making 
it  Imperative  that  the  borrower  pay  a  great- 
er rate  of  Interest  than  a  straight  10  per 
cent  on  the  principal  amount  borrowed,  and 
the  court  held  this  contract  to  be  usurious, 
because  by  Its  very  terms  it  compelled  the 
borrower  to  pay  more  than  10  per  cent  inter- 
est on  the  amoimt  borrowed  by  him.  Under 
the  facts  of  this  case  there  is  no  stipula- 
tion compelling  the  borrower  to  pay  com- 
potmd  Interest,  except  in  the  event  of  hla 
failure  to  pay  the  annual  Interest  at  matu- 
rity. If  the  borrower,  under  the  agreement 
In  this  case,  fulfill  his  contract  it  is  im- 
possible for  the  lender  to  collect  more  than 
the  legal  contractual  rate  of  interest  The 
note  provides  for  annual  payment  of  inter- 
est in  default  of  which  the  interest  then 
becomes  principal  and  bears  Interest;  but 
the  note  here  does  not  as  did  the  contract 
in  case  of  Perkins  y.  Coleman,  forbid  annual 
payment  of  interest  and  require  same  to  be 
compounded.  There  ia  a  wilderness  of  an- 
thorlty  on  this  subject  Decisions  may  l>e 
found  taking  almost  any  view  of  the  ques- 
tion. 

We  do  not  think  this  contract  is  in  any 
sense  usurious.  It  would  never  be  doubted 
but  that  the  parties  might  under  a  separate 
agreement  after  the  interest  became  due  and 
default  therein,  have  executed  a  second  note 
for  the  interest  and  made  this  second  note 
for  the  arrearage  In  interest  become  Inter- 
est-bearing princlpaL  It  would  not  be  seri- 
ously contended  that  such  an  agreement 
would  constitute  usury,  though  Interest  was 
thereby  compounded.  Conceding  this,  we  fall 
to  see  why  parties  may  not  provide  in  tlie 
same  Instrument  for  the  compounding  of 
interest,  when  the  stipulations  of  the  con- 
tract are  not  such  as  require  a  componndlnK 
of  the  interest  as  a  part  of  the  contract,  not 
leaving  any  option  or  right  In  the  borrower 
to  avoid  paying  compound  Interest  Such  a 
contract  is  a  mere  matter  of  convenience 
to  the  parties,  and  places  nothing  in  the 
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contract  tbey  could  not  lawfully  do  as  an 
Independent  transaction. 

We  concur  in  tlie  view  expressed  in  sec- 
tion 129  of  Webb  on  Usury,  which  says:  "It 
is  difficult  to  understand  how  such  an  agree- 
ment, made  after  the  loan  contract.  Is  gener- 
ally accepted  as  valid;  but,  if  made  con- 
temporaneously with  the  loan  contract;  It 
is  in  many  cases  held  to  be  usurious." 

Affirmed, 


(Wlflas.  240) 

STATB  T.  PEEK.    (No.  18.804.) 

(Supreme  Oonrt  of  Mississippi.     March  29, 

1909.) 

1.  HoinoiDE  (I  131»)— iNDionniiTT— Suin- 
oiENar— Debioration  or  Pkbson  Kilucd. 

An  indictment  cbarginK  the  killing  of  an 
unnamed  infant,  the  child  of  the  persons  named 
therein,  was  sufficient,  being  the  same  as  if  it 
had  alleged  the  killing  of  the  Infant  child  of  the 
parties  named,  whose  name  was  unknown. 

[EXl.  Note.— For  other  cases,  see  Homicide, 
Cent.  Wg.  i  207;   Dec.  Dig.  |  131.»] 

2.  IiiDiomxnT  and  iNrosuATiOK  (|  65*)  — 
ScmciENOT  or  Accusation— Mattebs   or 

EVIOBIIOK. 

That  the  evidence  npon  which  the  state  re- 
lied to  support  an  indictment  was  not  set  ont 
therein  was  not  ground  for  a  motion  to  quash ; 
it  being  only  necessary  to  allege  the  facts  con- 
stituting the  crime. 

[Ed,  Note.— For  other  cases,  see  Indictment 
and  Inf ormati(Hi,  Cent.  Dig.  {  187 ;  Dec.  Dig.  S 
65.*J  .. 

S.  InDicmiiT  AKO  InroBUATiOR  (|  147*)— 
DtMxmaza  —  Gbounds  —  iNSurnoisnoT    of 

BTVIDENCE. 

The  snfSclency  of  the  evidence  to  support 
th«  indictment  cannot  be  raised  by  a  demurrer 
to  the  indictment. 

[Ed.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  f  400;  Dec  Dig. 
I  147.»] 

4.  IiiDnAiCERT  AND  Information  (|  137*)— 
Motion  to  Quash- Gbounds— Insuiticier- 
CT  or  Evidence. 

The  snfficiency  of  the  evidence  to  support 

the  indictment  cannot  be  raised  by  motion  to 

quash. 
[E^  Note.— For  other  cases,  see  Indictment 

and  Information,  Cent.  Dig.  {  483 ;   Dec  Dig.  { 

137.*] 

Appeal  from  Circuit  Court,  Neshoba  Coun- 
ty; J.  R.  Byrd,  Judge. 

Oscar  Peek  was  indicted  for  manslaughter. 
From  an  order  quashing  the  iudlctmeut,  the 
State  appealed.  Reversed,  and  accused  di- 
rected to  be  held  for  trial  under  the  indict- 
ment 

Ceo.  Bntler,  Asst  Atty.  Oen.,  for  the 
■tateL  Byrd,  Wilson  &  Richardson,  for  ap- 
pellee. 

MATES,  J.  We  tbink  the  court  erred  in 
quashing  the  indictment  in  this  case.  The 
Indictment  In  all  respects  informs  the  de- 
fendant of  the  nature  of  the  charge  against 
him  as  specifically  and  definitely  as  language 


could  make  It  The  Indictment  charges  that 
the  defendant  "did  unlawfully  and  felonious- 
ly kill  and  slay  an  unnamed  Infant,  the  child 
of  J.  R.  Brantley  and  Mrs.  Chessle  Brantley," 
etc.  This  charge  is  the  same  as  If  the  In- 
dictment had  alleged  the  killing  of  the  in- 
fant child  of  J.  R.  Brantley  and  Mrs.  Ches- 
sle Brantley,  whose  name  was  unknown  to 
the  grand  jurors.  .  The  demurrer  to  the  In- 
dictment should  have  been  overruled,  and 
the  motion  to  quash  the  indictment  should 
have  been  dismissed. 

It  would  introduce  a  novel  procedure  Into 
the  criminal  practice  if  the  method  adopted 
In  the  motion  to  quash  could  be  approved.  In 
no  Indictment  of  this  kind  is  it  required  that 
the  evidence  on  which  the  state  relies  to 
prove  the  crime  shall  be  set  out  In  the  in- 
dictment, and  this  is  what  the  motion  to 
quash  asks  to  be  done,  and  assigns  as  the 
reason  why  the  indictment  should  be  quash- 
ed. It  was  only  necessary  for  the  indictment 
to  charge  facts  constituting  the  crime,  and 
this  the  Indictment  did.  When  the  state 
otTers  its  evidence  to  prove  tbe  crime,  if  It 
fall  to  make  out  a  case,  then  the  prosecution 
should  be  dismissed;  but  that  is  beyond  the 
question  presented  here  by  either  the  de- 
murrer or  the  motion  to  quash. 

The  case  of  State  ▼.  Prude,  76  Miss.  S43, 
24  South.  871,  has  no  application  to  the  ques- 
tion here,  at  present  whatever  the  facts  may 
show  on  the  triaL  The  indictment  in  tbe 
Prude  Case,  supra,  was  for  tbe  slaying  of 
an  nnbom  quick  child,  and  the  court  held 
the  Indictment  bad  on  demurrer ;  but  the  In- 
dictment in  this  case  charges  the  kllilng  of 
an  infant,  without  any  hint  in  the  indict- 
ment that  the  Infant  was  anlwm. 

We  think  the  court  erred  In  holding  the 
indictment  bad.  Cause  reversed,  and  prison- 
er held  to  await  trial  under  this  indictment 


QUITMAN  LUMBER  CO.  t.  TURNER, 

SherifE.    (No.  13,497.) 

(Supreme  Court  of  Mississippi.     Feb.  6,  1909. 

Decree  Changed  March  22,  1909.) 

Appeal  and  Erbor  (8  1171*)  —  Review  — 
Gbounds  fob  Re VEBSAi.— Excessive  Decree 
— Eerobs  in  Coubbe  of  Tbiax. 

Where  it  is  evident  from  the  entire  record 
that  under  no  possible  view  could  there  be  a  re- 
covery for  the  amount  decreed,  and  the  course 
of  the  trial  is  not  entirely  satisfactory,  the  de- 
cree will  ba  reversed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  IMg.  f  4546 ;   Dec  Dig.  |  1171.*] 

Appeal  from  Chancery  Court,  Quitman 
County;   Percy  Bell,  Chancellor. 

Injunction  by  the  Quitman  Lumber  Compa- 
ny against  W.  V.  Turner.  From  a  decree 
for  defendant  complainant  appeals.  Re- 
versed. 
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The  Qnitman  lumber  Company  filed  a  bill 
(or  Injunctloii,  seeking  to  restrain  the  appel- 
lee, sheriff  and  tax  collector,  from  selling 
for  taxes  due  by  the  UUey  Lumber  Company 
certain  proper^  claimed  by  the  appellant 
At  the  next  term  of  court  the  case  was  tried 
In  the  absence  of  ax)pellant's  attorney,  and 
no  proof  was  Introduced  In  support  of  the 
bill.  Proof  was  offered  by  the  defendant, 
however,  and  a  decree  for  defendant  render- 
ed, awarding  the  amount  claimed  as  taxes, 
together  with  damages.  The  record  shows 
that  there  was  an  evident  miscalculation  in 
the  amount  of  the  decree,  and  that,  even  U 
appellant  Is  liable,  the  decree  is  excessive. 
Appellant,  however,  denies  liability  for  the 
taxes  of  the  Liiley  Lumber  Company,  bat  ad- 
mits liability  for  certain  other  property 
which  was  seized,  and  which  belonged  to  ap- 
pellant 

Julian  O.  Wilson,  for  appellant 

FLETCHER,  J.  If  no  other  error  be  con- 
sidered. It  Is  clear  that  the  decree  is  exces- 
sive to  the  extent  of  |6o.71.  It  is  evident, 
from  the  entire  record,  that  under  no  pos- 
sible view  could  there  be  a  recovery  for  the 
amount  decreed  by  the  lower  court 

For  this  reason,  and  because  we  are  not 
entirely  satisfied  with  the  course  of  the  trial, 
the  cause  Is  reversed,  and  remanded. 


(»4  Hiss.  tM) 

REASON  V.  STATE.    (No.  18.409.) 

(Supreme  Court  of  MlRsissIppi.     Mardi  29, 
1909.) 

OiDiiNAi.  Law  ({  610*)— EviDEifCB— Conm- 

moN  Inddckd  bt  Thbeats. 

Where  a  confession  of  murder  was  extorted 
by  threats  of  hanging  as  soon  as  the  accused 
prisoner  reached  a  certain  place,  a  repetition 
and  confirmation  thereof  as  soon  as  he  reached 
such  place  must  iM  held  to  have  been  induced  by 
the  same  cause. 

[E^.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  |  1164;    Dec.  Dig.  {  510.*] 

Appeal  from  Circuit  Court,  Marshall  Coun- 
ty; W.  A.  McDonald,  Special  Judge. 

Brodie  Reason  was  convicted  of  murder, 
and  he  appeals.    Reversed. 

Brodie  Reason  was  convicted  of  the  mur- 
der of  his  father,  Henry  Reason.  On  the  tri- 
al, Franlc  Reason,  aged  14.  the  brother  of  the 
defendant  testified  with  reference  to  certain 
threats  which  the  defendant  had  made  against 
bis  father  shortly  preceding  the  lulling,  and 
that  at  the  time  the  shot  was  fired  he  saw 
defendant  run  from  the  house.  There  were 
no  eyewitnesses  to  the  killing;  the  defend- 
ant denying  that  he  fired  the  shot  The  state 
was  also  permitted  to  introduce  testimony  of 
an  alleged  confession  to  the  sheriff  and  his 


deputy,  which  confession  the  defendant  con- 
tends was  extorted  by  threats. 

D.  M.  Featherston,  for  appellant  Geo. 
Butler,  Asst  Atty.  Gen.,  for  the  State. 

FLETCHER,  J.  This  conviction  rests  on 
the  testimony  of  Frank  Reason  and  the  al- 
leged confessicms  of  appellant  There  can  be 
no  doubt  that  Frank  Reason's  testimony  is 
greatly  weakened  by  the  fact  that  he  bad 
twice  previously  testified  that  appellant  wai 
not  guilty.  This  being  conceded.  It  was  of 
the  first  importance  that  appellant  should 
not  have  his  case  prejudiced  by  the  admissioii 
of  incompetent  testimony.  Now,  appellant 
testifies,  without  pretense  of  OHitradlctioii, 
that  his  original  confession  was  extorted  by 
threats  to  the  effect  that  if  he  did  not  ad- 
mit his  guilt  he  would  be  hanged  as  soon  as 
he  reached  Holly  Springs.  It  Is  true  this 
original  confession  was  not  admitted  in  tes- 
timony; but  the  court  permitted  the  states 
over  appellant's  objection,  to  show  that  this 
original  confession  was  repeated  and  con- 
firmed at  the  very  Instant  the  prisoner  reach- 
ed Holly  Springs.  It  is  too  plain  for  argu- 
ment that  this  reiterated  confession  was  in- 
duced by  the  same  cause  that  underlay  ths 
first  confession,  since  the  danger  of  imme- 
diate death  at  Holly  Springs  could,  in  the 
opinion  of  the  prisoner,  be  averted  only  by 
adhering  to  his  story.  The  case  falls  within 
the  principles  of  Whitley  v.  State,  78  Miss. 
255,  28  South.  862,  53  L.  R.  A.  402,  where  it 
Is  said:  "Where  a  confession  Is  made  under 
the  influence  of  threats,  such  Infiuence  Is  pre- 
sumed to  continue  until  removed  by  evldfflce, 
and  a  subsequent  confession  will  not  be  re- 
ceived, unless  the  infiuence  of  the  first  cod- 
fession  Is  shown  to  have  been  totally  done 
away  with,  by  a  warning  of  the  consequences 
of  a  confession,  or  by  other  means."  See,  al- 
so, the  cases  of  Banks  v.  State,  47  South.  437; 
Durham  v.  State,  47  South.  MS, 

Reversed  and  remanded^ 


(M  HIsi.  eti 
BOOZE  V.  YAZOO  OITT.     (No.  13,707.) 
(Supreme  Court  of  MissisaippL    March  22, 
1909.) 

IHTOXIOATINO   LlQOOBS  (|   235*)  —  CBIMinAL 
PBOSECUTIONS— ADMISSIDILITT  0»  B^TIDEWCI 

—Matters  op  Defense. 

A  detective  gave  K.  money  to  buy  whisky, 
and  K.  brought  him  a  pint  of  whisky,  statinf 
that  he  bad  bought  it  of  defendant,  and  so  tes- 
tified in  the  prosecution  of  defendant,  wbicli 
was  the  only  direct  evidence  of  the  sale.  De- 
fendant denied  a  sale  to  K.  Held,  that  evi- 
dence was  admissible  to  show  that,  on  the  day 
when  K.  claimed  to  have  bought  the  whisk;  of 
defendant,  K.  had  received  by  express  a  gallon 
of  whisky,  and  had  told  others  that  he  bad 
whisky  and  could  let  them  have  it  and  did  let 
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ethers  have  whisky,  as  tending  to  raise  a  rea- 
sonable doubt  of  the  tmth  of  K.'s  testimony. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Iiiquors,  Cent  Dig.  |  299 ;  Dec  Dig.  {  235.*] 

Appeal  from  Circuit  Court,  Tazoo  County; 
W.  H.  Potter,  Judge. 

Albert  Booze  was  convicted  of  the  unlaw- 
ful sale  of  booze.    He  appeals.    Reversed. 

Campbell  &  Campbell,  for  appellant. 
Holmes  &  Holmes  and  Oea  Butler,  Aast. 
Atty.  Gen.,  for  the  State. 

MAYES,  3.  We  take  no  notice  of  any  of 
the  objections  urged  by  counsel  for  appel- 
lant, other  than  what  shall  be  stated  In  the 
opinion,  aa  it  Is  our  view  that  none  of  the 
objections  have  any  merit,  save  the  one  here- 
in discussed. 

The  testimony  shows  that  one  Carpenter, 
was  employed  as  a  detective  to  ferret  out 
the  blind  tigers  in  Yazoo  City.  Some  time  in 
October,  1008,  he  approached  one  Pierce 
Kennedy  and  asked  him  If  he  could  get  him 
■ome  whisky,  saying  at  the  time  that  he 
(Carpenter)  had  tiie  mon^  If  Pierce  Ken- 
nedy knew  where  to  get  It  Kennedy  stated 
he  thought  he  could  get  the  whisky,  where- 
upon Carpenter  gave  him  75  cents  and  Ken- 
nedy left,  shortly  returning  with  a  pint  of 
whisky.  Pierce  Kennedy  was  Introduced 
as  a  witness  on  tbe  part  of  the  state  in  the 
prosecution  against  Albert  Booze,  and  testi- 
fied that  he  bought  the  whisky  from  the  de- 
fendant, and  If  tills  conviction  Is  to  stand 
it  rests  alone  on  the  testimony  of  Pierce 
Kennedy.  On  cross-examination  the  defend- 
ant offered  to  show  that,  on  the  very  day 
when  Pierce  Kennedy  claims  to  have  bought 
tbe  whisky  from  him  (the  defendant),  Pierce 
Kennedy  had  gotten  out  of  the  express  office 
a  gallon  of  whisky  himself.  This  testimony 
was  objected  to,  and  the  court  sustained  the 
objection.  The  defendant,  after  denying 
that  be  had  sold  any  whisky  to  the  prose- 
cuting witness,  Kennedy,  then  offered  to 
prove  by  Mr.  Howard,  the  agent  of  the 
American  Express  Company,  that  the  records 
to  bis  possession  as  express  agent  show  that, 
on  the  very  day  It  is  claimed  by  Kennedy 
that  the  sale  of  whisky  was  made  to  blm  by 
Albert  Booze,  the  defendant,  Kennedy  him- 
self bad  a  grallon  of  whisky  which  be  had 
that  day  gotten  from  the  express  office.  The 
defendant  also  offered  to  prove  that  on  that 
day  Pierce  Kennedy  had  told  other  parties 
be  bad  whisky  and  could  let  them  have  it, 
and  that  he  did  let  other  parties  have  whisky. 
All  this  testimony  was  objected  to  and  ex- 
cluded, and  in  this  we  think,  under  the  pe- 
culiar facts  of  this  case,  the  court  erred. 

Any  testimony  which  tended  to  show  that 
the  testimony  of  Kennedy,  the  prosecuting 
witness,  was  untrue,  or  which  vrould  raise 
In  the  minds  of  the  Jury  a  reasonable  doubt 
of    Its    truth,    should   have   been    admitted. 


Carpenter  only  knew  that  he  had  given  Ken- 
nedy 75  cents,  and  that  Kennedy  had  taken 
the  money,  and  kept  It,  and  returned  with 
the  whisky.  Kennedy  disclaimed  selling 
the  whisky  to  Carpenter,  and  asserts  that 
he  bought  it  from  Booze,  which  Booze  de- 
nies. As  tending  to  support  his  denial,  he 
offers  to  show  that  Kennedy  did  on  that  day 
have  whisky;  that  be  bad  told  others  that 
he  had  It,  and  offered  It  to  them.  This  tes- 
timony should  have  gone  to  the  Jury  for 
what  it  was  worth,  as  tending  to  show  that 
the  claim  of  Kennedy  that  he  bought  the 
whisky  from  the  defendant  and  did  not  sell 
It  himself  was  untrue.  In  the  language  of 
Mr.  Wlgmore,  this  testimony  should  have 
gone  to  the  Jury  "because,  if  It  really  was  of 
no  appreciable  value,  no  harm  Is  done  In 
admitting  It;  while.  If  it  is  in  truth  calcu- 
lated to  cause  the  Jury  to  doubt,  the  court 
should  not  attempt  to  decide  for  the  Jury 
that  this  doubt  is  purely  speculative,  but 
should  afford  the  accused  every  opportunity 
to  create  that  doubt  A  contrary  rule  is 
cruel  to  a  really  Innocent  accnsed."  1  Wig- 
more,  Bv.  i  139. 
Reversed  and  remanded. 


(K 
THOMAS  ▼.  TAZOO  (JITr.     (No.  13,705.)t 

(Supreme  Court  «(  MtuissippL    March  29, 
1909.) 

L  CannRAi.  Law  (f  1169*)— Habmless  Eb- 
BOB— ADMissiBiLirr  or  Doookentabt  Evi- 
dence—Authentication. 

The  error  in  admitting  in  evidence  in  a 
criminal  prosecution  a  compilation  of  city  ordi- 
nances, without  the  certificate  of  the  clerk  as 
to  its  official  character,  is  cured  by  permitting 
the  city  clerk  on  the  trial  to  supply  the  missing 
certificate. 

[Ed.    Note. — For   other   cases,    see    Criminal 
Law,  Cent  Dig.  SS  3138,  3140;    Dec.  Dig.  | 

Z  Intoxicating  Liquobs  (|  10*)— Powbb  to 
Pbohibit. 

A  city  charter,  conferring  on  the  city  coun- 
cil the  power  "to  restrain,  prohibit,  or  sappress 


tippling    houses,    dramshops,    * 


ad    all 


other  disorderly  houses,"  and  to  "ordain  all 
needful  laws  for  preventing  and  suppressing  all 
crime,  obscenity,  profanity,  drunkenness,  and 
other  disorderly  conduct,"  gives  the  power  to 
prohibit  the  sale  of  intoxicating  liquor. 

[Ed.  Note. — ^For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  i  12;   Dec  Dig.  {  10.*] 

3.  Municipal  Cobpobations  (|  639*)— Pbos- 
ecution  Undeb  City  Obdinancb— Affida- 
vit. 

Under  Const  1890,  {  26,  providing  that  in 
all  criminal  prosecutions  the  accused  shall  have 
a  right  to  know  the  nature  and  cause  of  the 
accusation,  a  criminal  prosecution  may  be  in- 
stituted under  an  ordinance,  though  no  mode 
of  procedure  is  provided  in  the  ordinance  for 
such  a  prosecution,  as,  in  the  absence  of  any 
provision  regulating  the  procedure,  an  affidavit 


•For  otlier  caaai  ■«• 


Mine  topic  and  section  NUMBER  In  Dec.  ft  Am.  Digs.  1907  to  <Ut%  *  Reporter  Index* 
tVer  concurring  opinioa,  ■••  tf  South.  UML, 


Digitized  by 


Google 


48  SOUTHBBN  BBPOBTBB. 


QUm. 


or  some  definite  description  of  the  offense  Is 
snfficient. 

['Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dif.  i  1406;  Dec.  Dig.  f 
639.»] 

4.  CBiinNAt.  Law  (J  1213*)— Puwibhmknt— 
Obuel  OB  Unusual  Punishuent— Salk  of 
iHTOXiCATiNo  Liquors. 

Where  a  city  cliarter  confers  large  powers 
apon  the  city  in  the  enforcement  of  its  police 
powers,  the  fact  that  a  minimum  punishment 
lor  the  offense  of  selling  intoxicating  liquors 
exceeds  the  minimum  puDishment  provided  by 
the  state  law  will  not  constitute  cmel  end  nn- 
nsual  punishment. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  8308;   Dec  Dig.  I  1213.*] 

&  CBiMiNAt  Law  (I  869*)— ADinssiBitrrT  of 

Evidence — Otheb  OrrENsss. 

Code  1900,  }  1762,  providing  that  in  pros- 
•cntions  for  violation  of  the  llqaor  laws  the 
state  may  give  evidence  aa  to  anterior  of- 
fenses, applies  to  prosecutions  for  the  violation 
of  city  ordinances  prohibiting  the  sale  of  in- 
toxicating liquors. 

[Bd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  f  822;  Dec.  Dig.  |  869;*  In- 
toxicating Liquors,  Cent  Dig.  {  280.] 

5.  Intoxicatino  Liqoobs  ({  223*)— Cbtmikai. 
Pbosecution- Vabiance. 

In  a  prosecution  for  the  violation  of  a  city 
ordinance  forbidding  the  sale  of  intoxicating 
liquors,  where  evidence  of  another  sale  an- 
terior to  the  one  charged  was  admitted  under 
Code  1006,  I  1762,  providing  for  the  admission 
of  such  testimony,  it  was  not  error  for  the 
eonrt  to  dtaige  the  Jury  to  convict  if  tliey  be- 
lieve that  either  of  the  sales  had  beta  proven. 

[E^  Note.— For  other  cases,  see  Intoxicating 
Liquors.  Cent  Dig.  |  273;  Dec.  Dig.  i  223.*] 

Appeal  from  Circuit  Court,  Yasoo  County; 
W.  H.  Potter,  Judge. 

Cicero  Thomas  was  convicted  of  the  un- 
lawful sale  of  whisky,  and  appeals.  Af- 
firmed. 

Bamett  &  Perrin,  for  appellant  Holmes 
ft  Holmes  and  Geo.  Butler,  Asst  Atty.  Oen., 
for  the  State. 

FLETCHBR,  X  This  appellant  was  charg- 
ed in  the  mayor's  court  of  Yazoo  City  with 
the  unlawful  sale  of  whisky,  and,  being  there 
convicted,  appealed  to  the  circuit  court  On 
the  trial  in  the  circuit  court  the  city  not 
only  proved  the  same  sale  relied  on  In  the 
mayor's  court,  but  an  additional  sale,  made 
some  six  months  previously.  The  court  de- 
clined to  compel  the  city  to  elect  one  of 
these  sales  upon  which  to  stand,  and  charg- 
ed the  Jury  that,  if  either  sale  had  been 
proven,  then  the  jury  was  authorized  to  con- 
vict Several  objections  were  then  made  to 
the  validity  of  the  city  ordinances,  all  of 
which  were  overruled.  From  a  conviction 
in  the  circuit  court,  this  appeal  is  prose- 
cuted. 

Many  of  the  questions  presented  by  this 
record  were  before  the  court  in  the  case  of 
Booze  y.  Yazoo  City  (No.  13,707,  decided 
March  22,  1909)  48  South.  820.  and  it  was 


said  in  the  opinion  lo  that  case  that  these 
contentions  were  without  merit.  Although 
this  has  been  expressly  decided,  we  deem  it 
not  amiss  to  refer  to  these  points  more  ht 
detail. 

It  is  said  that  the  compilation  of  the  ordi- 
nances of  Yazoo  City  known  as  "Holmes' 
Code"  should  not  have  been  admitted  in  evi- 
dence, because  it  did  not  contain  any  cer 
tificate  of  the  clerk  as  to  its  official  cba^ 
acter.  But  we  think  this  defect  If  It  may 
be  so  called,  was  cured  by  permitting  the 
city  derk  on  the  trial  to  supply  the  missing 
certificate. 

It  is  made  ground  of  objection  tiiat  the 
charter  of  Yazoo  City  gave  no  power  to  the 
city  cotmcil  to  prohibit  the  sale  of  intoxi- 
cants. But  section  11  of  the  charter  express- 
ly confers  the  power  "to  restrain,  prohibit, 
or  suppress  tippling  houses,  dramshops, 
gaming,  gambling  bouses,  bouses  of  ill  fame^ 
and  all  other  disorderly  houses."  By  arti- 
cle 20  of  the  charter  power  is  given  to  "ot" 
dain  all  needful  laws  for  preventing  sod 
suppressing  all  crime,  obscenity,  profanity, 
drunkenness,  and  other  disorderly  conduct" 
It  is  said  that  the  power  to  siqjpress  does 
not  authorize  an  entire  prohibition  of  the 
sale  of  whteky,  but  only  permits  disorderly 
and  improper  houses  to  be  suppressed.  Bat 
the  case  of  Corinth  t.  Crittenden,  47  Sooth. 
525,  dealing  with  pool  rooms  in  special  char- 
ter towns,  is  a  complete  answn'  to  this  con- 
tention, and  the  reasoning  of  that  (pinion 
need  not  be  repeated. 

It  is  said,  again,  ttiat  Yazoo  City  cannot 
institute  a  criminal  prosecution,  since  there 
is  no  mode  of  procedure  provided  in  the 
ordinance  for  inaugurating  snch  a  prosecu- 
tion. But  this  court  has  held  in  Telheard  r. 
Bay  St  Louis,  87  Miss.  580,  40  South.  326, 
that  a  prosecution  for  a  violation  of  a  mo- 
nlclpal  ordinance  is  governed  by  the  provi- 
sions of  section  26  of  the  Constitution  of 
1890,  and  in  effect  that  in  such  prosecudons 
there  must  lie  a  complaint  in  writing,  which 
shall  specify  the  nature  and  cause  of  the 
accusation.  So  it  would  appear  that  in  the 
absence  of  any  ordinance  regulating  the 
procedure,  an  affidavit,  or  at  least  some  defi- 
nite description  of  the  offense,  is  demanded 
by  the  terms  of  the  Constitution. 

We  cannot  yield  to  the  earnest  argument 
that  the  penalty  prescribed  by  the  Yazoo 
City  ordinance  Is  so  severe  as  to  constitute 
cruel  and  unusual  punishment  True,  It  pro- 
vides a  minimum  punishment  far  in  excess 
of  the  minimum  punishment  carried  by  the 
state  law;  but  by  section  30  of  the  charter 
large  powers  are  conferred  npon  the  city  in 
enforcing  its  police  powers.  It  must  neces- 
sarily be  left  largely  to  the  discretion  of 
the  city  as  to  what  penalties  are  imposed 
for  violating  its  police  ordinances. 

This  brings  us  to  the  consideration  of  the 


•For  other  eases  see  same  topio  and  sectloa  NUM BBR  In  Dee.  *  Am.  Digs.  UOT  to  dats,  *  Reporter  laUtm 


Digitized  by 


Google 


MIM.) 


GULP  &  S.  I.  R.  CO.  T.  BABNB8. 


823 


principal  quesUons  urged  upon  the  attention 
of  the  court,  which  questions  are  not  In- 
TolTed  In  the  Booze  Case  and  are  i>eculiar 
to  the  case  now  under  consideration.  It  Is 
earnestly  argued  that  it  was  error  for  the 
circuit  court  to  permit  evidence  to  go  to  the 
Jury  of  any  sale  of  intoxicating  liquor  except 
the  one  counted  on  and  proven  in  the  may- 
or's court  BJspeclally  is  it  said  that  the 
court  erred  in  charging  the  Jury  to  convict 
if  the  jury  believed  that  either  of  the  two 
sales  had  been  proven.  The  argument  is 
that  section  17^  of  the  Oode  of  1906  is  bat 
a  rule  of  evidence,  and  that  Its  provisions 
most  be  construed  so  as  to  harmonize  with 
the  holding  of  this  court  In  cases  like  Hud- 
son v.  State,  73  Miss.  784,  19  South.  965. 
Therefore  counsel  contend  that  the  state 
must  select  one  particular  sale  upon  which 
to  predicate  a  convietlon,  and  that  proof  ot 
other  sales  should  be  considered  merely  as 
evidence  of  the  defendant's  guilt  If  this 
view  be  correct  it  Is  evident  that  the  court 
fell  into  error  In  giving  the  second  and  third 
instructions  for  the  state. 

This  question  has  been  before  the  court 
more  than  once,  and  convictions  resting  up- 
on evidence  of  several  sales  have  been  af- 
firmed without  written  opinions,  and  that 
too,  in  cases  where  the  court  declined  to 
put  the  state  to  an  election.  The  view 
which  has  controlled  the  court  and  which 
la  now  for  the  first  time  set  out  in  a  writ- 
ten opinion  is  that  section  1762  amounts  to 
far  more  than  a  rule  of  evidence.  This  con- 
dnslon  is  Inescapable,  when  proper  weight 
is  given  to  that  part  of  the  statute  which 
provides:  "But  in  such  cases,  after  convic- 
tion or  acquittal  on  the  merits,  the  accused 
■hall  not  again  be  liable  to  prosecution  for 
any  offense  of  the  same  character  commit- 
ted anterior  to  the  day  laid  In  the  indict- 
ment or  in  the  affidavit"  If  It  be  true  that 
the  defendant  is  tried  for  making  a  single 
sale,  then  no  reason  can  exist  for  making  a 
conviction  a  bar  to  subsequent  prosecution 
for  any  offense  committed  within  two  years 
of  the  date  laid  in  the  indictment.  When 
this  statute  is  considered  in  connection  with 
the  general  statute  on  the  subject  it  would 
seem  clear  that  the  rule  announced  in  such 
cases  as  Hudson  v.  State,  supra,  Naul  v.  Mc- 
Gomb  City,  70  Miss.  699,  12  South.  903,  and 
Ware  v.  State,  71  Miss.  20i,  13  South.  936, 
has  been  abrogated. 

It  is  said,  however,  that  if  this  be  the 
correct  view  of  the  law  this  case  must  be 
reversed,  because  by  no  ordinance  of  Yazoo 
City  has  there  been  any  adoption  of  sec- 
tion 17&2,  which  it  is  said  applies  only  to 
prosecutioD  by  the  state.  We  think  this  Is 
taking  too  narrow  a  view  of  the  scope  and 
evident  meaning  of  the  statute.  It  should 
be  borne  in  mind  that  this  court  has  decided, 
in  the  case  of  Telheard  v.  Bay  St  Louis, 
supra,  that  prosecutions  under  municipal  or- 


dinances are  subject  to  the  provisions  of 
the  Constitution.  If  a  person  charged  with 
violating  a  city  ordinance  is  entitled  to  the 
protection  guaranteed  to  persons  charged 
with  crime  by  the  provisions  of  the  Constitu- 
tion, it  must  further  follow  that  he  is  sub- 
ject to  statutory  provisions  dealing  with  the 
identical  crime,  whether  it  is  sought  to  be 
fastened  on  him  by  state  or  municipal  au- 
thority. Now,  this  section  1762  provides 
that  lo  the  trial  of  all  prosecutions  for  vio- 
lating the  liquor  laws,  proof  may  be  given 
of  more  than  one  violation.  We  think  this 
language  is  as  much  applicable  to  a  prose- 
cution under  a  city  ordinance  as  is  the  lan- 
guage of  section  26  of  the  Constitution.  It 
is  true  that  the  statute  provides  that  "the 
state  shall  not  bf  confined  to  the  proof  of  a 
single  violation,"  etc.;  but  this  word  "state," 
we  think,  is  used  in  a  general  sense  to  des- 
ignate any  authority  In  the  name  of  which 
the  prosecution  Is  carried  on.  It  Is  broad 
enough  to  embrace,  not  in  its  terms,  but  in 
Its  meaning,  a  municipal  corporation  seeking 
to  punish  for  the  violation  of  its  ordinance, 
as  well  as  the  state  prosecuting  under  the 
ordinary  criminal  statutes. 
Affirmed. 

(»4  Hlsa.  484) 

GUIiP  &  a  I.  R.  CO.  et  al.  ▼.  BARNM  et  al 
(No.  13,823.) 

(Supreme   Court   of    Mississippi.      March    IS. 
1900.) 

L   RaILBOADS    (I    288*)  —  CBOBSINOS  —  IKTKB- 
LOCKINO    DBVICBS— DUTT    OF    COMFARIES. 

Where  an  interlocking  device  was  main- 
tained by  railroad  companies  at  a  cros.^ing  of 
their  tracks,  within  Code  1906,  |  4896,  au- 
thorizing the  running  of  trains  over  crossings 
without  stopping  where  such  devices  are  usc^, 
it  was  the  companies'  duty  to  the  public  to 
keep  the  device  in  order. 

[Ed.    Note.— For  other  cases,   see   Railroads, 
Cent.  Dig.  |  931 :   Dec.  Dig.  i  288.*] 

2.   NeOLIOENOK    (I    90*)— CONTBIBUTOET    NEQ- 

iJQBNCB— Imputed  Neoliqence. 

If  defendant  railroad  company's  negligence 
in  failing  to  keep  in  order  an  interlocking  device 
at  a  crossing  of  another  company's  tracks  pre- 
vents it  from  recovering  for  damage  caused  by 
a  collision,  it  does  not  affect  the  right  of  de- 
fendant's fireman  and  the  widow  of  defendant's 
engineer,  who  were  involved  in  the  collision, 
to  recover  from  the  other  company. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
(3ent.  Dig.  S  139;   Dec.  Dig.  ^  90.*] 

8.  Negligence  (|  92*)— Contbibutoby  Neo- 

LioENrE— Imputed  Negligence. 

Negligence,  of  defendant  company  in  fail- 
ing to  keep  in  order  an  interlocking  device  at  a 
crossing  of  another  company's  tracks  does  not 
affect  the  right  of  defendant's  passengers  to  re- 
cover from  the  other  company  for  their  injury. 

[EM.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  I  146;   Dec.  Dig.  J  92.»] 

4.  ESqurrr  (8  51*)-^UBisDicri0N— Multipijo- 
ITT  OF  Suits— Actions  fob  Injubt. 

Complainant  and  defendant  railway  com- 
panies' trains  having  collided  at  a  crossing,  de- 
fendant sued  complainant  for  its  damage ;  and 
defendant's    engineer's    widow    sued    the    com- 


•for  othw  fam  m*  smd*  toplo  and  sacUon  NUMBER  ia  Ow.  *  Am.  Diss,  iwn  to  dat%  *  aeportsr  InduM 


Digitized  by 


Google 


S24 


48  SOUTHERN  REPORTER. 


(Miss. 


panles  Jointly  and  separately.  The  fireman  sued 
complainant,  and  two  of  defendant's  passengers 
sued  both  companies.  Held,  that  a  bill  does  not 
lie  to  compel  an  adjudication  of  the  claims  in 
one  suit,  to  avoid  a  multiplicity  of  suits,  since 
the  same  law  and  facta  do  not  apply  to  all 
the  claims. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent 
Dig.  SS  167,  168;    Dec.  Dig.  i  51.*] 

6.   EQUITT  (§  51*)— JUBISDICnON— MtJlTIPLIO- 

ITY  OF  Suits. 

Equity  jurisdiction  to  avoid  a  multiplic- 
ity of  suits  is  not  exercised  merely  to  avoid 
many  suits;  it  being  necessary  that  the  suits 
bi>  governed  by  the  same  principles  of  law  and 
practically  the  same  facts. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent. 
Dig.   S    167;    Dec  Dig.   {   51.*] 

6.  Bquitt  (I  51*)— Jdbisdictior- Mm-TIPUO- 

rrr  op  Stjits— Pleading. 

A  bill  to  avoid  a  multiplidty  of  suits 
should  show  that  complainant 'has  a  good  cause 
of  action,  whether  by  way  of  claim  or  defense, 
legal  or  equitable. 

[Ed.  Note.— For  other  cases,  see  Ekiulty,  Cent 
Dig.  {  167 ;   Dec.  Dig.  I  61.»] 

Appeal  from  Chancery  Court,  Forrest  Coun- 
ty;   T.  A.  Wood,  Chancellor. 

"To  be  oflSclally  reported." 

Bill  by  the  Gulf  St  Ship  Island  Railroad 
Company  against  Mrs.  Virginia  M.  Barnes 
and  others;  the  Mobile,  Jackson  &  Kansas 
City  Railroad  Company  filing  a  cross-bill, 
f^om  the  decree,  complainant  and  cros»- 
complalnant  appeal    Affirmed. 

Jas.  H.  Neville,  R.  I*  Dent,  N.  C.  HIU,  and 
Flowers  &  Whitfield,  for  appellants.  Sulli- 
van &  Tally  and  Campbell  &  Campbell,  for 
appellees. 

WHITFIELD,  0.  J.  The  case  made  by 
tbls  record  Is  as  follows:  The  original  bill 
was  filed  by  the  Gulf  &  Ship  Island  RaUroad 
Company  on  the  15th  day  of  Jnne,  1006;  the 
flat  for  the  Injunction  having  been  issued 
by  Circuit  Judge  W.  H.  Hardy  on  the  13th 
day  of  June,  1908,  and  the  bill  Invoking  the 
exercise  of  the  equitable  jurisdiction  of  the 
chancery  court  In  prevention  of  a  multi- 
plicity of  suits.  To  this  original  bUl  Virginia 
M.  Barnes  and  John  Goldsby  were  made 
respondents.  Virginia  M.  Barnes  bad  sued 
the  Gulf  &  Ship  Island  Railroad  Company 
separately  at  law,  and  had  also  brought  a 
suit  against  the  Gulf  &  Ship  Island  Railroad 
Company  and  the  Mobile,  Jackson  &  Kansas 
City  Railroad  Company  at  law,  for  damages 
for  the  death  of  her  husband,  the  engineer 
on  the  Mobile,  Jackson  &  Kansas  City  Rail- 
road Company  engine  at  the  time  of  the  col- 
Ihsion.  The  Gulf  &  Ship  Island  Railroad 
Company  pleaded,  as  one  of  Its  defenses  to 
her  suit,  the  contributory  negligence  of  her 
said  husband,  Barnes,  the  engineer.  Goldsby 
sued  for  damages  for  personal  Injury.  On 
the  16th  day  of  June,  1908,  the  Gulf  4  Ship 
Island  Railroad  Company  filed  Its  amended 
bill  against  the  same  two  defendants,  Virgin- 
ia  M.  Barnes  and  John  Goldsby,  and  also 


against  certain  new  parties,  Mrs.  Maggie 
Gilbert  and  the  Mobile,  Jackson  &  Kansas 
City  Railroad  Company,  as  two  additional 
defendants.  The  allegation  In  this  amended 
bill  was  that  Mrs.  Gilbert  had  sued  the  Gulf 
&  Ship  Island  Railroad  Company  for  dam- 
ages growing  out  of  the  same  collision,  ana 
that  the  Mobile,  Jackson  &  Kansas  City  Rail- 
road Company  was  threatening  to  sue  the 
Gulf  &  Ship  Island  Railroad  Company  for 
damages  to  Its  locomotive  and  cars  Injured 
In  the  same  collision.  On  the  20th  day  of 
October,  1908,  the  Gulf  &  Ship  Island  Rail- 
road Company  filed  Its  supplemental  1>11I 
against  Virginia  M.  Barnes  and  John  Golds- 
b.v,  defendants  to  the  original  bill,  and  Mrs. 
Maggie  Gilbert,  defendant  to  its  amended 
bill,  and  also  made  the  Mobile,  Jackson  & 
Kansas  City  Railroad  Company  a  defendant. 
This  supplemental  bill  alleged,  amongst  oth- 
er things,  that  the  Mobile,  Jackson  &  Kansas 
City  Railroad  Company  was  threatening  to 
sue  the  Gulf  &  Ship  Island  Railroad  Com- 
pany for  damages  amounting  to  $1,400,  grow- 
ing out  of  the  collision,  said  damages  being 
due  to  Injury  to  Its  locomotives,  etc.,  and 
further  alleged  that  Virginia  M.  Barnes  had 
instituted  another  suit  In  the  circuit  court 
of  Forrest  county  against  It,  the  Gulf  &  Ship 
Island  Railroad  Company,  joining  with  It 
as  a  defendant  the  Mobile,  Jackson  &  Kan- 
sas City  Railroad  Company.  The  said  suit 
was  based  on  the  same  cause  of  action  as 
her  original  suit  The  prayer  of  this  supple- 
mental bill  was  that  Virginia  M.  Barnes  be 
restrained  from  prosecuting  this  last  suit 
against  the  two  railroads,  and  that  all  the 
defendants  to  the  supplemental  bill  be  re- 
quired to  propound  their  cases  to  tiie  chan- 
cery court,  and  that  all  the  cases  be  consoli- 
dated Into  one  case,  and  tried  and  deter- 
mined by  the  chancery  court  In  one  suit,  for 
the  purpose  of  avoiding  a  multiplicity  of 
suits. 

On  the  lOtb  day  of  October,  1906,  the  Mo- 
bile, Jackson  &  Kansas  City  Railroad  Com- 
pany presented  Its  cross-bill  to  Judge  W.  H. 
Hardy,  praying  for  and  obtaining  the  Issu- 
ance of  a  writ  of  Injunction,  requiring  all 
these  parties,  the  Gulf  &  Ship  Island  Rail- 
road Company,  Virginia  M.  Barnes,  and 
Maggie  Gilbert,  to  come  into  the  chancery- 
court  and  have  all  these  claims  settled  there. 
Tbls  answer  and  cross-bill  of  the  Mobile. 
Jackson  &  Kansas  City  Railroad  Company 
prayed  also  that  the  Gulf  &  Ship  Island 
Railroad  Company  be  adjudged  liable  to  the 
Mobile,  Jackson  &  Kansas  City  Railroad 
Company  for  $2,000  damages  to  Its  engine 
and  cars,  growing  out  of  the  same  collision; 
and  It  was  alleged  In  said  answer  and  cross- 
bill that,  since  the  filing  of  original  bill  by 
the  Gulf  &  Ship  Island  Railroad  Company, 
Virginia  M.  Barnes  had  sued  the  Mobile, 
Jackson  &  Kansas  City  Railroad  Company, 
separately  and  also  Jointly  with  the  Gulf  & 
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Ship  Island  Railroad  Company,  for  damages 
growing  out  of  the  same  collision,  and  that 
Maggie  Gilbert  bad  instituted  suit  against 
the  Mobile,  Jackson  &  Kansas  City  Railroad 
Company  In  the  circuit  court  of  Greene 
county,  growing  out  of  the  same  collision. 
The  Injunction  issued  on  this  answer  and 
cross-bill  restrained  Virginia  M.  Barnes  from 
prosecuting  her  suit  against  the  Mobile,  Jacli- 
son  &  Kansas  City  Railroad  Company,  and 
also  her  suit  against  the  Mobile,  Jackson  ft 
Kansas  City  Railroad  Company  and  the  Gnlf 
&  Ship  Island  Railroad  Company  jointly. 
On  December  2, 1908,  the  Gulf  &  Ship  Island 
Railroad  Company  presented  a  second  sup- 
plemental bill  against  Virginia  M.  Barnes, 
John  Ooldsby,  Maggie  Gilbert,  the  Mobile, 
Jaclison  &  Kansas  City  Railroad  Company, 
and  one  Ia  W.  Tonmans,  to  Judge  W.  H. 
Hardy,  and  obtained  another  Injunction 
against  L.  W.  Youmans,  to  restrain  him  from 
prosecuting  a  suit  he  bad  brought  In  the 
drcnlt  court  of  Jones  county  against  the 
Gnlf  &  Ship  Island  Railroad  Company  and 
the  Mobile,  Jackson  &  Kansas  City  Railroad 
Company  Jointly  for  Injuries  sustained  by 
him  In  the  same  collision,  while  a  passenger 
on  the  Mobile,  Jackson  &  Kansas  City  Rail- 
road Company's  train. 

Some  comment  is  made  by  the  learned 
counsel  for  the  appellee  to  the  efFect  that 
Mrs.  Gilbert  was  never  made  a  party,  and 
to  the  eCTect  that  certain  of  the  writs  were 
not  served  on  all  the  parties  against  whom 
they  were  prayed  to  be  issued,  and  that  none 
of  the  defendants  appeared  at  said  proceed- 
ings, except  Virginia  M.  Barnes  and  John 
Ooldsby,  who  filed  demurrers  and  motions  to 
dissolve  injunctions  against  them,  and  the 
Mobile,  Jackson  &  Kansas  City  Railroad 
Company,  which  filed  Its  answer  and  cross- 
bill as  hereinbefore  stated.  To  this  It  Is 
replied  by  the  learned  counsel  for  appellants 
that  none  of  these  points  were  made  In  the 
court  below,  and  that  the  object  of  the  attor- 
neys for  all  the  parties  to  these  various  pro- 
ceedings Is  to  have  this  court  determine, 
once  for  all,  whether  the  equitable  jurisdic- 
tion to  avoid  multiplicity  of  suits  can  be  In- 
voked on  the  case  thus  shown  by  the  record. 
We  shall  therefore  deal  with  the  case  gener- 
ally, without  reference  to  these  minor  ob- 
jections. 

The  collision  In  question  occurred  on  July 
12,  1907,  at  an  Intersection  of  the  Mobile, 
Jaclcson  &  Kansas  City  Railroad  and  the 
Gulf  &  Ship  Island  Railroad  near  the  city 
of  Hattlesburg.  It  will  be  noted,  as  a  pecu- 
liar feature  of  the  litigation,  that  the  two 
railroads  in  question  in  some  respects  seem 
to  be  making  common  cause  against  all  the 
plaintiffs  suing  them,  whether  separately  or 
Jointly.  As  an  example,  the  attitude  of  the 
Mobile,  Jackson  &  Kansas  City  Railroad 
Company  is  that  by  Its  cross-bill  it  not  only 
seeks  to  recover  $2,000  from  the  Gnlf  & 
Ship  Island  Railroad  Company  for  damages 
to  Its  locomotive  and  cars,  but  at  the  same 


time  enjoins  Mrs.  Barnes  and  Maggie  Gil- 
bert from  prosecuting  their  suits  against 
it;  and  so  the  Gulf  &  Ship  Island  Railroad 
Company  also  seeks  to  enjoin  Mrs.  Barnes 
and  John  Goidsby  from  prosecuting  their 
suits  against  it — one  for  the  death  of  her 
husband,  and  one  for  a  personal  injury- 
while  at  the  same  time  it  Is  contesting  with 
the  Mobile,  Jackson  &  Kansas  City  Railroad 
Company  the  question  of  Its  liability  to  that 
company  for  alleged  damages  done  to  the 
locomotive  and  cars  of  the  Mobile,  Jackson 
&  Kansas  City  Railroad  Company.  In  other 
words,  these  two  railroad  companies  occupy 
the  attitude  of  seeking  to  contest  with  each 
other  in  a  court  of  chancery  the  question 
of  damages  to  the  locomotive  and  cars  of  the 
Mobile,  Jackson  &  Kansas  City  Railroad 
Company,  and  at  the  same  time  both  said 
railroads  by  means  of  injunctions  are  seek- 
ing to  enjoin  all  the  plaintiffs,  In  all  their 
suits  at  law,  from  prosecuting  their  suits 
at  law.  It  appears,  from  the  declarations, 
that  Mrs.  Barnes  sued  for  the  death  of  her 
husband,  who  was  the  engineer  of  the  Mo- 
bile, Jackson  &  Kansas  City  Railroad  at 
the  time  of  the  collision.  John  Goidsby  sues 
for  damages  sustained  from  an  Injury  to 
his  leg;  he  being  a  fireman  on  the  same 
locomotive  of  the  Mobile,  Jackson  &  Kan- 
sas City  Railroad  Company,  operated  by 
Mr.  Barnes  as  engineer.  Maggie  Gilbert  and 
Youmans  were  both  passengers  on  the 
same  train  of  the  Mobile,  Jackson  &  Kan- 
sas City  Railroad  Company,  and  were  hurt 
In  the  collision,  and  sue  for  damages.  The 
Mobile,  Jackson  &  Kansas  City  Railroad 
Company  claims  damages  for  injury  to  its 
cars  and  locomotive,  and  sues  the  Gulf  & 
Ship  Island  Railroad  Company  for  such 
damages.  One  of  the  defenses  set  up  against 
Mrs.  Barnes  is  the  contributory  negligence 
of  her  husband.  Again,  section  4896  of  the 
Code  of  1906  provides  as  follows:  "Where  the 
main  track  of  two  or  more  railroads  shall 
cross  at  grade,  and  the  companies  owning 
and  operating  them  shall  establlsb  at  the 
crossing  an  interlocking,  derail  or  other 
safety  device,  the  commission,  if  satisfied 
that  it  Is  sufficient  to  protect  persons  and 
property  from  danger  at  the  crossing,  may 
authorize  the  railroad  companies  to  run  their 
trains  over  it  without  stopping  at  a  rate  of 
speed  to  be  fixed  by  the  commission,  and  in 
such  event  the  companies  shall  not  be  liable 
to  any  penalty  for  falling  to  stop  their  trains 
before  running  them  over  the  crossing." 
"Where  Interlocking  or  other  safety  device 
is  nsed,  trains  need  not  stop  before  cross- 
ing."   Laws  1896,  p.  75,  c.  61. 

The  declarations  of  Mrs.  Barnes  and  John 
Goidsby  charge  that  these  roads  did  cross  at 
grade,  and  that  the  interlocking  device  had 
been  established,  and  that  at  the  time  of  the 
collision,  and  for  some  time  prior  thereto,  it 
was  not  in  working  order,  and  was  spiked 
down,  but  that  this  fact  was  not  known  to 
Engineer  Barnes.    They  further  charged  that 
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the  Mobile,  Jackson  &  Kansas  City  Railroad 
Company  bad  obtained  the  consent  of  the 
railroad  commission  to  run  over  the  cross- 
ing wlthont  stopping,  which  fact  was  known 
to  £2nglneer  Barnes,  and  that  on  this  ac- 
count be  was  accustomed  to  run  over  the 
said  crossing  without  stopping,  but  that  the 
Gulf  &  Ship  Island  Railroad  Company  did 
not  haye  such  permission.  Now,  It  Is  per- 
fectly obvious  that  It  was  the  duty  of  both 
these  railroads  to  keep  this  Interlocking  de- 
vice in  order,  so  far  as  the  public  were  con- 
cerned, and  that  both  were  negligent  as  re- 
gards the  public  In  not  doing  so.  If  the  neg- 
ligence of  the  Mobile,  Jackson  &  Kansas 
City  Railroad  Company  in  this  particular 
would  prevent  Its  recovery  from  the  other 
railroad  for  damages  to  Its  locomotive  and 
cars,  such  negligence,  nevertheless,  would  In 
no  way  affect  the  right  of  Mrs.  Barnes  and 
John  Groldsby  to  recover  -  from  the  Oulf  & 
Ship  Island  Railroad  Company,  nor  the  right 
of  Mrs.  Gilbert  and  Youmans. 

Again,  If,  under  section  1985,  Code  of  1906, 
the  proof  should  show  that  the  death  of 
Barnes,  and  the  Injuries  to  Mrs.  Gilbert,  to 
Ooldsby,  to  Youmans,  and  to  the  locomotive 
and  cars  of  the  Mobile,  Jackson  &  Kansas 
City  Railroad  Company,  were  all  caused  by 
the  running  of  the  locomotive  of  the  Gulf 
&  Ship  Island  Railroad  Company,  then  mani- 
festly there  would  arise  prima  facie  cases 
for  all  these  parties  against  that  company; 
and  that  company,  the  Gulf  &  Ship  Island 
Railroad  Company,  might  overcome  this  pre- 
sumption by  proof  that  Its  locomotive  was 
operated  in  the  manner  required  by  law, 
and  not  negligently.  Suppose,  however,  the 
proof  should  show  that  the  locomotive  of 
the  Gulf  &  Ship  Island  Railroad  Company 
was  negligently  operated,  and  that  this  neg- 
ligent operation  was  the  proximate  cause 
of  the  death  of  Barnes,  the  injury  of  the 
other  persons,  and  the  damage  to  the  loco- 
motive and  cars  of  the  Mobile,  Jackson  & 
Kansas  City  Railroad  Company;  then  the 
Gulf  &  Ship  Island  Railroad  Company  would 
be  liable  for  all  the  Injuries  and  damages, 
unless  It  could  show  contributory  negligence 
on  the  part  of  the  servants  of  the  Mobile, 
Jackson  &  Kansas  City  Railroad  Company, 
in  charge  of  that  company's  locomotive.  In 
which  case  the  Gulf  &  Ship  Island  Railroad 
Company  would  not  be  liable  to  Mrs.  Barnes 
for  the  death  of  her  husband,  nor  to  the  Mo- 
bile, Jackson  &  Kansas  City  Railroad  Com- 
pany for  the  damage  to  its  locomotive  and 
cars. 

Let  us  take  one  other  view  of  this  curious- 
ly conceived  bill,  and  let  us  present  this  fea- 
ture of  the  case  In  the  language  of  the  very 
able  brief  of  the  learned  counsel  for  appellee. 
The  counsel  say: 

"The  amended  and  supplemental  bills  of 
the  Gulf  &  Ship  Island  Railroad  Company 
and  the  cross-bill  of  the  Mobile,  Jackson  & 
Kansas  City  Railroad  Company  allege  that 
the  same  law  and  facts  apply  to  all  the  par- 


ties Injured  In  the  collision,  yet  It  may  be 
possible  under  the  law  and  the  testimony  for 
both  roads  to  escape  liability  for  the  death 
of  the  engineer  Barnes ;  but  it  is  utterly  Im- 
possible for  both  roads  to  avoid  liability  to 
John  Goldsby  and  the  passengers,  Mrs.  Gil- 
bert and.  Youmans,  for  the  two  locomotives 
collided  on  the  crossing,  thus  causing  the  In- 
juries, and  It  Is  inconceivable  that  the  fire- 
man and  the  passengers  could  be  responsible 
for  the  collision,  but  one  or  the  other  of  the 
railroad  companies,  or  perhaps  .both,  are  re- 
sponsible. Therefore  the  same  law  and  facts 
do  not  apply  to  all  the  persons  suing.  If  the 
collision  was  caused  by  the  negligence  of 
Barnes,  then  Mrs.  Barnes  cannot  recover 
from  either  of  the  railroad  companies;  bat 
the  very  negligence  of  Barnes  would  entitle 
the  Injured  passengers  and  John  Goldsby  to 
recover  from  the  Mobile,  Jackson  &  Kansas 
City  Railroad  Company,  and  would  prevent 
the  Mobile,  Jackson  &.  Kansas  City  Railroad 
Company  from  recovering  against  the  Gulf  & 
Ship  Island  Railroad  Company  for  damages 
to  the  locomotive  and  cars,  for  the  reason 
that  the  negligence  of  Barnes  is  the  negli- 
gence of  the  Mobile,  Jackson  &  Kansas  City 
Railroad  Company. 

"If  these  cases  were  being  tried  separately 
In  the  circuit  court,  as  they  should  be,  bat 
for  these  injunctions,  the  following  would  bo 
about  the  way  the  cases  would  be  tried : 

"(a)  In  the  case  of  Mrs.  Barnes  v.  Gulf  & 
Ship  Island  Railroad  Company  the  plaintiflf 
wonld  prove  that  Barnes  was  the  engineer  of 
the  Mobile,  Jackson  &  Kansas  City  Railroad 
Company;  that  he  was  proceeding  over  the 
crossing  under  the  belief  that  the  derail 
switch  was  in  good  order,  and  with  the  consent 
of  the  commission  to  pass  over  without  stop- 
ping, and  that  he  had  a  clear  board ;  that  the 
engineer  of  the  Gulf  9c  Ship  Island  Railroad 
Company  was  seen  by  witnesses  to  approadi 
the  crossing  at  high  speed,  and  that  he  was 
signaled  to  stop,  but  ignored  the  signals,  end 
the  collision  occurred,  and  Barnes  was  kill- 
ed. The  defendant  would  attempt  to  contra- 
dict this  testimony,  especially  as  to  the  man- 
ner In  which  Its  engineer  approached  tlie 
crossing,  and  would  try  to  show  that  Barnes 
was  guilty  of  contributory  negligence.  This 
defense  would  t>e  met  by  the  contention  that 
the  Gulf  &  Ship  Island  Railroad  Company- 
engine  was  run  over  the  crossing  In  a  reck- 
less and  criminally  negligent  manner,  and 
that  contributory  negligence  would  not  avail 
to  avoid  Uabillty. 

"(b)  In  John  Goldsby  v.  Gulf  &  Ship  Island 
Railroad  Company  the  sole  question  would 
be  the  negligent  operation  of  the  switch  en- 
gine of  the  Gulf  &  Ship  Island  Railroad 
Company  as  the  proximate  cause  of  the  In- 
jury. No  question  of  contributory  negli- 
gence could  arise  on  this  trial.  No  evidence 
in  regard  to  the  derail  switch  and  the  duty 
to  keep  It  In  repair  would  be  admissible. 

"(c)  The  cases  of  Mrs.  Gilbert  and  Yoo- 
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mans  against  the  Gnlf  &  Ship  Island  Rail- 
road Company  would  be  controlled  largely 
by  the  same  law  and  evidence  as  the  John 
Goldsby  case,  except  evidence  of  the  nature 
of  the  injuries  sustained.  This  evidence 
would  have  to  be  established  by  different 
witnesses  in  all  the  cases." 

The  trial  of  the  case  of  Mobile.  Jnckson  & 
Kansas  City  Railroad  Company  v.  Gulf  A 
Ship  Island  Railroad  Company  would  not  be 
controlled  by  the  same  law  and  evidence  as 
the  other  cases,  or  any  one  of  them,  entirely. 
The  question  of  contributory  negligence  of 
the  engineer  of  the  Mobile,  Jackson  &  Kan- 
sas City  Railroad  Company  might  be  raised 
by  the  Gulf  &  Ship  Island  Railroad  Com- 
pany; but  the  further  question  which  might 
arise  between  the  railroads  as  to  the  spe- 
cial duty  of  one  or  the  other  to  keep  the  de- 
rail switch  In  operation  or  repair,  and  In 
the  event  the  Gulf  &  Ship  Island  Railroad 
Company  should  prove  that  It  was  the  duty 
of  the  Mobile,  Jackson  &  Kansas  City  Rail- 
road Company  under  a  special  arrangement 
to  keep  the  derail  switch  in  repair,  and 
it  had  n^Iected  to  do  this,  and  this  was 
the  cause  of  the  Injury,  the  breach  of  du- 
ty of  the  Mobile,  Jackson  &  Kansas  City 
Railroad  Company  would  prohibit  recov- 
ery by  It;  but  the  other  persons  Injured 
would  not  be  bound  by  this  arrangement,  for 
as  to  them  It  was  the  duty  of  both  roads  to 
keep  the  derail  switch  In  repair.  Other  ques- 
tions of  law  and  fact  can  arise  between  these 
railroads  that  the  other  litigants  can  have  no 
Jnterest  in. 

"Looking  at  this  case  from  the  standpoints 
of  the  suits  against  these  railroads  Jointly, 
we  see,  for  the  reasons  given  above,  that  the 
same  law  and  facts  will  not  apply  to  all  the 
persons  Injured.  In  such  event  the  Mobile, 
Jackson  &  Kansas  City  Railroad  Company 
would  not  be  governed  and  controlled  by  any 
law  applicable  to  the  plaintiffs  suing  the 
roads  Jointly.  If  the  suits  should  not  be 
tried  against  the  Gulf  &  Ship  Island  Railroad 
Company  individually,  nor  against  the  two 
roads  jointly,  but  should  be  tried  against  the 
Mobile,  Jackson  &  Kansas  City  Railroad 
Company  individually,  then  the  Gulf  ft  Ship 
Island  Railroad  Company  Is  not  concerned 
In  the  litigation  at  all,  and  the  law  and  the 
facts  would  not  apply  alike  to  all  the  parties 
suing;  nor  would  the  same  law  and  facts 
apply  in  the  defense  of  the  Mobile,  Jackson  4' 
Kansas  City  Railroad  Company,  for  some  of 
the  persons  suing  were  its  servants  and  oth- 
ers were  Its  passengers." 

It  surely  cannot  be  necessary  to  do  more 
than  thus  clearly  state  the  case  made  by  this 
record,  to  show  that  equity  has  no  sort  of 
Jurisdiction  In  this  case;  that  the  grounds 
upon  which  jurisdiction  of  equity  may  be  suc- 
cessfully invoked  in  order  to  present  a  mul- 
tiplicity of  suits  have  no  existence  In  this 
case.  The  true  ground  of  this  equitable  jur- 
isdiction was  most  admirably  stated  by  Chal- 
mers, Justice,  in  the  opinion  of  this  court  in 


Pollard  T.  Okolona  Savings  &  Trust  Co.,  61 
Miss.  293.  And  this  same  doctrine  has  been 
announced  in  Nevltt  v.  Gillespie,  1  How. 
(Miss.)  108,  26  Am.  Dea  696.  Yet,  strange 
to  say.  In  the  case  of  Trll)ette  v.  I.  C  Rail- 
road Co.,  70  Miss.  192,  12  South.  32,  19 
U  R  A.  660,  35  Am.  SL  Rep.  B42,  the  di- 
rectly opposite  doctrine  was  laid  down,  with- 
out the  slightest  reference  being  made  to  ei- 
ther the  Nevitt-Glllesple  Case  or  the  PoUard- 
Okolona  Savings  &  Trust  Co.  Case.  This 
court  has  in  many  cases  recently  most  care- 
fully re-examined  this  whole  subject,  and  has 
re-established  the  doctrine  announced  in  Pol- 
lard T.  Okolona  Savings  &  Trust  Co.,  and 
overruled  the  case  of  Tribette  t.  I.  G.  Rail- 
road Co.  These  latter  cases  to  which  we  re- 
fer are  Railroad  y.  Garrison,  81  Miss.  257,  32 
South.  996,  Crawford  v.  Railroad  Co.,  88 
Miss.  70S,  36  South.  82,  102  Am.  St  Rep.  476, 
Tlsdale  v.  Fire  Ins.  Co.,  84  Miss.  709,  86 
South.  668,  and  Whltlock  v.  Railroad,  91 
Miss.  779,  45  South.  861.  All  these  cases  re- 
ceive the  hearty  indorsement  of  the  learned 
counsel  for  both  the  appellant  and  appellee 
In  this  cause. 

There  Is  a  scant  suggestion  In  the  brief  of 
the  learned  counsel  for  appellant,  that  the 
Whltlock  Case  is  authority  for  the  exercise 
of  this  jurisdiction  here ;  but  that  contention 
is  not  serionsly  pressed,  as  most  manifestly 
It  could  not  possibly  l>e.  That  the  total  dis- 
similarity of  the  two  cases,  so  far  as  the  ex- 
ercise of  this  Jurisdiction  In  prevention  of 
the  multiplicity  of  suits  Is  concerned,  may  ap- 
pear at  a  glance,  It  Is  only  necessary,  having 
set  out  the  facts  making  this  case,  to  now 
set  out,  over  against  them,  the  facts  making 
the  Whltlock  Case  in  91  Miss.  779,  45  South. 
861.  What  were  those  facts?  These  in  brief : 
That  Whltlock  and  49  other  negroes  had 
sued  the  Yazoo  &  Mississippi  Valley  Railroad 
Company  for  damages  in  49  separate  actions 
at  law.  Bach  one  of  these  plaintiffs  claimed 
to  have  been  a  passenger  on  the  very  same 
excursion  train,  and  that  be  was  unreasona- 
bly delayed  on  that  train  by  the  negligence 
of  the  railroad  company,  and  each  demanded 
actual  and  punitive  damages  for  the  delay, 
and  the  demand  of  each  was  based  upon  the 
Identical  facts  on  which  the  demand  of  every 
other  plaintiff  was  based,  and  the  principles 
of  law  applicable  to  each  one  of  these  49 
suits  were  precisely  the  same.  It  certainly 
would  be  Idle  to  waste  further  time  showing 
the  utter  lack  of  similarity  between  these 
two  cases.  The  Whltlock  Case  rested,  like 
all  the  other  cases,  securely  upon  the  basic 
proposition  that  this  Jurisdiction  is  exercis- 
able where  the  principles  of  law  are  identi- 
cally tlie  same  and  the  facts  are  substantial- 
ly the  same.  Indeed,  one  of  the  learned  coun- 
sel for  appellees  not  only  correctly  says  that 
the  Whltlock  Case  was  properly  decided,  but 
that  It  is  perfectly  manifest  it  Is  not  at  all 
analogous  to  the  case  under  consideration, 
and  further  states  the  correct  proposition 
that  the  Whltlock  Case  is  supported  in  all 
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particulars  by  the  recent  case  of  Southern 
Steel  Co.  T.  Hopkins,  decided  by  the  Supreme 
Court  of  Alabama  on  the  13th  of  February, 
1908,  and  reported  In  47  South.  274,  to  which 
we  especially  refer.  It  Is  too  plain  for  seri- 
ous discussion  that  the  same  principles  of 
law  will  not  apply  In  all  the  suits  here  in- 
▼olved,  and  Just  as  plain  that  the  same  facts 
will  not  determine  the  liability  in  all  the  var- 
ious suits.  It  would  be  needless  to  enter  in- 
to any  further  detailed  statement  to  show 
this.  What  we  have  quoted  from  the  very 
able  brief  of  the  learned  counsel  for  appellee 
has  already  demonstrated  that  beyond  cavil. 

Before  passing  from  this  discussion  of  the 
true  principle  on  which  the  equitable  Juris- 
diction to  prevent  multiplicity  of  suits  in 
reason  rests,  we  must  call  especial  atten- 
tion to  the  masterly  opinion  of  Chief  Justice 
Tyson,  of  Alabama,  in  the  case  of  Southern 
Steel  Co.  V.  Hopkins  et  al.,  47  South.  274, 
Just  above  referred  to.  In  the  Judgment 
of  the  writer  of  this  opinion,  this  Is  the 
ablest  discussion  of  the  subject  he  has  met 
with  In  any  of  the  Reports,  and  we  will 
therefore  be  pardoned  for  a  liberal  quotation 
from  that  opinion.  That  court  says,  at  page 
276: 

"The  question  here,  then.  Is:  What  is  the 
principle  upon  which  equity  interferes  to 
avoid  a  multiplicity  of  suits?  In  determining 
this,  it  may  be  borne  in  mind  that  the  Juris- 
diction is  not  to  be  Invoked  when  the  remedy 
at  law  is  plain,  adequate,  and  complete,  and 
that  no  court  has  the  right  to  Infringe  upon 
the  wholesome  doctrine  of  multifariousness 
which  prevents  a  mingling  In  one  suit  of  en- 
tirely distinct  and  separate  causes  of  action 
between  different  parties.  Subject  to  these 
restrictions,  the  principle  and  rule  is  that 
where  numerous  parties  are  Jointly  and  sev- 
erally claiming  against  one,  or  where  one 
is  claiming  against  many  liable  or  severally, 
and  the  same  title  or  right  of  defense  will  be 
called  in  question,  and  will  be  determinative 
of  the  issue  for  or  against  all,  a  case  for  the 
interposition  of  equity  to  avoid  a  multiplic- 
ity of  suits  is  made,  without  the  aid  of  any 
independent  equity.  The  fact  that  this  unity 
of  claim  or  defense  frequently  or  generally 
arises  from  privity  or  Joint  action  by  or  be- 
tween the  many  affords  an  obvious  instance 
of  the  application  of  the  rule,  and  it  has  in- 
duced some  to  suppose  that  the  Junction  and 
unity  of  interest  calling  for  the  application 
of  the  rule  Is  limited  to  such  cases.  But  the 
association  and  unity  of  interest  in  the 
many  as  to  the  other  party  may  be  brought 
about  Just  as  well  by  the  nature  of  the  trans- 
action, or  the  situation  and  relation  of  the 
parties,  independent  of  all  privity  or  Joint 
action.  And  therefore  privity,  or  Joint  right 
or  liability,  although  good  examples  for  the 
application  of  the  principle,  afford  no  test 
for  the  propriety  of  its  application. 

"The  case  made  by  the  bill  in  this  case  is 
this:  An  explosion  in  a  coal  mine  killed  110 
persons.   The  several  administrators  of  these 


persons  have  brought  several  suits  against 
the  appellant  as  the  owner  and  operator  for 
damages,  insisting  that  its  negligence  was 
the  proximate  cause  of  the  accident  The 
appellant  in  effect  says,  if  these  actions  are 
allowed  to  proceed  at  law.  It  will  be  min- 
ed In  costs  and  expenses,  though  it  be  sac 
cessful  In  every  suit;  that  the  plaintiffs  are 
all  Insolvent,  and  thus  could  not  pay  the 
taxed  costs  against  them,  should  they  be 
unsuccessful ;  that  the  suits  are  pending  in 
different  courts,  and  will  be  called  for  trial 
in  different  courts  at  the  same  time;  that  by 
reason  of  this,  and  the  necessity  of  havhig 
the  same  witnesses  in  each  trial,  it  Is  im- 
possible for  the  defendants  to  present  a 
proper  defense  to  these  multitudes  of  claims. 
The  appellant  says,  moreover,  that  It  has  one 
and  the  same  and  a  perfect  defense  or  de- 
fenses to  all  these  salts,  which  will  be  put 
forward  in  each  case,  and  which  will  be  de- 
terminative of  all  alike ;  and  on  this  ground 
it  is  Insisted  that  this  Is  a  plain  case  for 
the  application  of  the  Jurisdiction  of  a  court 
of  equity  to  avoid  a  multiplicity  of  suits. 
We  agree  with  this  contention  on  principle. 

"The  first  thing  to  obliterate  from  the 
mind  In  considering  the  question  is  that  it  is 
Immaterial  how  the  unity  of  title,  claim,  or 
defense  Is  brought  about.  It  is  the  factum 
of  a  single  title  against  many,  or  a  common 
defense  against  many,  which  Is  the  founda- 
tion of  the  Jurisdiction.  A  vested  right  of 
property  and  a  vested  cause  of  defense  for 
protection  against  liability  stand  precisely 
on  the  same  basis;  and  whence  and  bow  such 
right  originated  is  wholly  immaterial.  8 
Oyc.  911;  Pritchard  v.  Norton,  106  U.  S.  125, 
132,  1  Sup.  Ct  102,  27  Lw  Ed.  104.  If  the 
unfortunate  persons  who  lost  their  lives  by 
the  explosion  had  Jointly  leased  the  mine,  and 
their  administrators  had  Instituted  several 
actions,  as  in  this  case,  against  the  owner, 
it  is  conceded  that  the  privity  between  the 
plaintiffs  established  by  the  contract  would 
Justify  a  bill  to  have  the  question  of  llabllit; 
determined  in  one  suit  But  why?  Only 
because  a  single  and  common  defense  would. 
If  successful,  determine  all  the  suits.  Sup- 
pose, however,  the  owner  leased  to  a  third 
party,  instead  of  the  operators,  and  the  same 
accident  happened,  and  a  thousand  suits 
were  brought  or  threatened  by  solvent  or  es- 
pecially by  Insolvent  parties ;  what  reason  is 
there  for,  or  could  there  be  for,  denying  the 
Jurisdiction  to  enforce  in  a  single  suit  tlie 
common  cause  of  defense  against  all?  In- 
genuity, we  think,  cannot  discover  a  substan- 
tial distinction  between  the  two  cases,  un- 
der which  the  owner  in  one  Instance  may 
take  shelter  In  a  court  of  equity  against  the 
wrongful  and  vexatious  suits,  while  In  the 
other  he  must  submit  to  financial  ruin  la 
defending  a  thousand  vexatious  actions  at 
law." 

The  learned  Ctilef  Justice  Tyson  then  goes 
on  to  show,  by  reference  to  the  case  of  Lord 
Tenham  t.  Herbert,  2  Atk.  483,  and  other 
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English  cases,  that  that  doctrine  has  been 
'followed  and  approved  in  England  to  the 
present  day."  He  especially  refers  to  the 
case  of  Sheffield  Waterworks  v.  Xoemans, 
li.  R.  2  Chan.  8.  decided  in  1866.  Chief 
Justice  Tyson  then  proceeds  further  to  show 
that  the  same  riew,  the  correct  modem  view, 
was  approved  in  Hale  v.  AUlnson,  188  U. 
8.  77,  23  Sup.  Ct.  244,  47  L.  Ed.  380,  and 
in  Bitterman  v.  L.  &  N.  R.  R.  Co.,  207  U.  S. 
205,  28  Sup.  Ot  91,  52  L.  Ed.  171.  decided  In 
1907,  that  great  court  in  those  two  cases 
holding  "that  it  did  not  require  a  common 
title,  nor  community  of  right  or  interest  In 
the  subject-matter,  among  the  defendants, 
but  only  a  common  interest  in  the  questions 
of  law  or  fact  In  controversy."  In  conclud- 
ing his  opinion.  Chief  Justice  Tyson  reviews 
both  the  case  of  Turner  t.  Mobile,  135  Ala. 
77,  33  South.  132,  and  Trlbette  v.  Railroad 
Co.,  70  Miss.  182,  12  South.  32,  19  L.  R.  A. 
660,  35  Am.  St  Rep.  642.  In  speaking  of  the 
case  of  Turner  v.  Mobile,  be  distinguishes 
that  case  from  the  fourth  class  of  cases 
mentioned  by  Mr.  Pomeroy;  but  he  frankly 
says  that  there  are  many  expressions  In 
the  opinion  in  Turner  v.  Mobile  that  cannot 
be  approved,  but  that  those  expressions  are 
not  to  be  taken  as  decision,  but  the  Turner 
Case  Is  to  be  looked  at,  as  every  case  should 
be  looked  at.  In  the  light  of  the  exact  facts 
before  the  court.  He  thus  distinguishes  that 
case,  the  case  of  Turner  v.  Mobile.  Then, 
turning  to  the  case  of  Trlbette  v.  Railroad 
Company,  supra,  he  says  as  follows: 

"The  case,  however,  of  Trlbette  v.  Railroad 
Co.,  70  Miss.  182,  12  South.  32,  19  L.  R.  A. 
660,  85  Am.  St.  Rep."  642,  is  directly  opposed 
to  our  views.  That  case  we  consider  as  over- 
ruled by  the  subsequent  one  In  the  same 
court  of  Hlghtower  &  Crawford  v.  Railroad 
Co..  83  Miss.  708,  36  South.  83,  102  Am.  St 
Rep.  476,  in  which  the  court  expressly  ap- 
proved the  view  repudiated  In  the  Trlbette 
Case.  It  is  said  in  the  Hlghtower  Case:  'We 
think  the  doctrine  announced  by  Pomeroy  Is 
■oDnd  and  clearly  established  by  the  best- 
considered  modem  cases.'  After  this  re- 
pudiation of  the  Trlbette  Case  by  the  Su- 
preme Court  of  Mississippi,  we  will  not  fol- 
low the  reasoning  of  the  opinion  In  that  case 
to  point  out  Its  deflection  from  and  opposi- 
tion, in  our  opinion,  to  the  ancient  as  well  as 
modem,  view  of  the  extent  of  the  jurisdic- 
tion of  courts  of  equity  in  reference  to  mul- 
tiplicity of  suits.  That  Jurisdiction  Is  too 
weU  established  and  too  beneficent  when 
wisely  exercised,  to  be  any  longer  called  In 
question.  It  would  'be  a  strange  casus  In 
jorldical  evolution  to  meet  the  needs  of  so- 
ciety if  there  was  no  remedy  against  a  party 
being  vexatlously  prosecuted  at  the  same 
time  by  over  7,000  separate  invalid  claims 
held  by  Insolvent  plaintiffs,  as  In  the  Sheffield 
Waterworks  Case,  L.  R.  2  Chan.  8,  when 
eacl)  case  is  founded  upon  the  same  facts, 
and  when  it  Is  alleged  and  admitted,  by  the 


objection  to  the  Jurisdiction,  that  there  is 
a  defense  common  to  all  the  claims.  It  Is  to 
avoid  the  monstrosity  of  such  a  result  that 
the  court  of  chancery  extends  Its  plenary 
Jurisdiction  to  stay  the  proceedings  it  law 
until  the  question  of  liability  can  be  deter- 
mined In  one  suit  and  therefore  we  hold  that 
the  bin  in  the  case  was  well  filed." 

There  are  one  or  two  other  observations 
due  to  be  mada  First  it  Is  said  by  one  of 
the  learned  counsel  for  appellant  that  the 
principal  controversy  in  this  case  Is  whether 
the  Mobile,  Jackson  &  Kansas  City  Railroad 
Company  is  liable,  or  the  Qulf  &  Ship  Is- 
land Railroad  Company  Is  liable.  This  Is  an 
Ingenious  effort  to  save  the  case,  but  It  can- 
not suffice  BO  to  do.  The  injunctions  here 
were  not  sued  out  on  the  ground  that  the 
complainant  the  Oulf  &  Ship  Island  Rail- 
road Company  was  likely  to  be  held  liable 
twice  for  the  same  injury,  because  it  was 
sued  individually,  and  also  Jointly  with  the 
Mobile,  Jackson  &  Kansas  City  Railroad 
Company.  Indeed,  there  could  be  but  one 
recovery,  and  that  recovery  against  one  rail- 
road could  be  pleaded  in  bar-  of  any  other 
suit  for  the  same  injury.  Besides,  the  mere 
doubt  as  to  which  railroad  was  responsible 
falls  far  short  of  entitling  this  Jurisdiction  to 
be  exercised.  In  view  of  the  manifest  differ- 
ences In  other  respects,  both  as  to  prin- 
ciples of  law  applicable,  and  as  to  the  dif- 
ferent facts  Involved  in  the  different  salts 
by  the  different  parties.  Again,  it  must  be 
remembered  that  there  is  a  very  marked 
difference  between  a  "multiplicity  of  suits" 
and  "a  multitude  of  suits."  It  Is  not  be- 
cause there  are  so  many  suits  that  this 
jurisdiction  Is  exercised;  but  It  is  only 
where,  there  being  many  suits,  they  may  all 
be  determined  by  the  same  principles  of 
law  and  the  proof  of  practically  the  same 
facts.  In  other  words,  mere  multitude  of 
suits  does  not  confer  this  jurisdiction,  but 
it  Is  conferred  solely  by  the  existence  of  a 
condition  precedent  no  mattbr  how  many 
suits  there  shall  be,  that  all  of  them  may 
be  determinable  by  the  application  of  the 
same  principles  of  law,  and  by  the  establish- 
ment of  practically  the  same  facts.  See  High 
on  Injunctions,  p.  329;  Murphy  v.  City  of 
Wilmington,  6  Houst  (Del.)  ISO,  22  Am.  St 
Rep.  845.  And  especially  see  Hale  v.  Alllnson, 
188  U.  8.  77,  23  Sup.  Ct  252,  47  L.  Ed.  380. 

We  quote  from  this  last  case  the  following: 
"Manifestly,  as  it  seems  to  me,  the  defend- 
ants have  no  common  interest  In  these  ques- 
tions, or  in  the  relief  sought  by  the  receiver 
against  each  defendant  The  receiver's  cause 
of  action  against  each  defendant  Is,  no  doubt, 
similar  to  his  cause  of  action  against  every 
other ;  but  this  Is  only  part  of  the  matter. 
The  real  issue,  the  actual  dispute,  can  only 
be  known  after  each  defendant  has  set  up 
his  defense,  and  defenses  may  vary  so  wide- 
ly that  no  two  controversies  may  be  exactly. 
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or  even  nearly,  alike.-  If,  as  is  sure  to  hap- 
pen, differing  defenses  are  put  in  by  differ- 
ent defendants,  the  bill  evidently  becomes  a 
single  proceeding  only  in  name.  In  reality 
It  is  a  congeries  of  suits,  with  little  relation 
to  each  other,  except  that  there  Is  a  common 
plaintiff,  who  has  similar  claims  against 
many  persons.  But  as  each  of  these  per- 
sons became  liable,  if  at  all,  by  reason  of  a 
contract  entered  into  by  himself  alone,  with 
the  making  of  which  bis  codefendants  had 
nothing  whatever  to  do,  so  he  continues  to  be 
liable,  if  at  all,  because  he  himself,  and  not 
they,  has  done  nottiing  to  discharge  the  lia- 
bility. Suppose  A.  to  aver  that  his  signature 
to  the  subscription  list  was* a  forgery;  what 
connection  has  that  averment  with  B.'s  con- 
'tention  that  bis  subscription  was  made  by 
an  agent  who  had  exceeded  his  powers,  or 
with  C.'s  defense  that  his  subscription  was 
obtained  by  fraudulent  representations,  or 
with  D.'s  defense  that  he  has  discharged  his 
full  liability  by  a  voluntary  payment  to  the 
receiver  himself,  or  with  B.'s  defense  that 
he  has  paid  to  a  creditor  of  the  corporation  a 
larger  sum  than  is  now  demanded?  These 
«re  separate  and  individual  defenses,  having 
nothing  in  common;  and  upon  each  the  de- 
fendant setting  it  up  Is  entitled  to  a  trial  by 
Jury,  although  It  may  be  somewhat  trouble- 
some and  expensive  to  award  him  his  con- 
stitutional right.  But,  even  if  the  ground 
of  diminished  trouble  and  expense  may  some- 
times be  sufficient,  I  should  still  be  much  in- 
clined to  hesitate  before  I  conceded  the  su- 
periority of  the  equitable  remedy  in  the  pres- 
ent case.  Such  a  bill  ad  is  now  before  the 
court  is  certain  to  be  the  beginning  of  a 
long  and  expensive  litigation.  The  hearings 
are  sure  to  be  protracted.  Several,  perhaps 
many,  counsel  will  no  doubt  be  concerned, 
whose  convenience  must  be  consulted.  The 
testimony  will  soon  grow  to  be-  voluminous. 
The  expense  of  printing  will  be  large.  The 
costs  of  witnesses  will  not  in  any  degree  be 
diminished,  and,  if  some  docket  costs  may 
be  escaped,  this  is  probably  the  only  pecu- 
niary advantage  to  be  enjoyed  by  this  one 
cumbersome  bill  over  separate  actions  at  law. 
We  are  in  accord  with  the  views  thus  ex- 
pressed, and  we  therefore  must  deny  the 
Jurisdiction  of  equity,  so  far  as  it  is  based 
upon  the  asserted  prevention  of  a  multiplicity 
of  suits."  The  above  we  think  directly  ap- 
plicable to  this  case. 

Finally,  there  is  one  other  most  important 
fact  to  which  attention  should  be  called,  and 
that  is  that  the  Gulf  &  Ship  Island  Railroad 
Company,  in  all  its  bills,  never  once  set  up 
its  defenses  to  any  of  the  several  actions. 
It  merely  says  that  it  was  not  liable,  with- 
out showing  by  any  statement  of  facts,  why 
it  was  not  liable  in  any  of  the  cases.  Be- 
fore any  injunction  should  be  Issued  In  the 
e.\erclse  of  this  Jurisdiction,  the  bills  should 
show,  by  a  statement  of  the  facts,  plainly, 
that  the  complainant  has  a  good  cause  of  ac- 


tion, whether  by  way  of  claim  or  defense, 
either  legal  or  equitable.  It  need  not  neces- 
sarily be  an  equitable  cause  of  action.  This 
principle  is  clearly  stated  in  Pomeroy,  Equity 
Jurisdiction,  vol.  1,  p.  385:  "In  the  first 
place,  and  as  a  fundamental  proposition,  it 
is  plain  that  prevention  of  a  multiplicity  of 
suits  is  not,  considered  by  Itself  alone,  an 
Independent  source  or  occasion  of  Jurisdic- 
tion, in  such  a  sense  that  it  can  create  a 
cause  of  action  where  none  at  all  otherwise 
existed.  In  other  words,  a  court  of  equity 
cannot  exercise  its  Jurisdiction  for  the  pur- 
pose of  preventing  a  multiplicity  of  suits  in 
cases  where  the  plaintiff  invoking  such  ja- 
rlsdiction  has  not  any  prior  existing  cause 
of  action,  either  equitable  or  legal — has  not 
any  prior  existing  right  to  some  relief,  either 
equitable  or  legal.  The  very  object  of  pre- 
venting a  multiplicity  of  suits  assumes  that 
there  are  relations  between  the  parties  oat 
of  which  other  litigations  of  some  form  might 
aris&  But  this  prior  existing  cause  of  ac- 
tion, this  existing  right  to  some  relief,  of  the 
plaintiff,  need  not  be  equitable  in  its  nature" 
—citing  Storrs  v.  Pensacola  &  A.  R.  R.  Co., 
29  Fla.  617,  11  South.  226,  231;  Roland 
Park  Co.  v.  Hull,  92  Md.  301,  48  AU.  366; 
Turner  v.  City  of  Mobile,  136  Ala.  73,  33 
South.  133,  141;  Purdy  v.  Manhattan  EL 
R.  R.  Co.  (Com.  PI.)  13  N.  X.  Supp.  295; 
Alleghany  &  K.  R.  R.  Co.  v.  Weldenfeld,  5 
Misc.  Rep.  43,  25  N.  T.  Supp.  71,  76. 

In  the  case  of  Storrs  v.  Pensacola  &  A. 
R.  R.  Co.,  29  Fla.  618,  11  South.  231,  that 
able  court  said:  "A  reading  of  the  bill  dis- 
closes the  fact  that  no  community  of  title 
or  right,  or  Joint  interest  in  the  subject-mat- 
ter of  the  snit,  is  alleged  in  the  persoits 
sought  to  be  enjoined;  but  it  does  appear 
that  there  is  a  community  of  interest  among 
them  in  the  questions  of  law  and  fact  in- 
volved in  the  general  controversy,  or  in  tlie 
kind  of  relief  asked  against  each  individual 
person  luslsttng  on  similar  claims  against 
appellee.  In  view  of  the  fact  that  the  bill 
fails  to  allege  any  sufficient  defense,  either 
at  law  or  in  equity,  on  the  part  of  appellee 
in  the  suits  Instituted  or  threatened,  it  be- 
comes unnecessary  for  us  to  decide  whether 
or  not  its  allegations  are  sufficient  in  other 
respects  to  Justify  the  Interposition  of  ttie 
court  of  chancery  by  injunction.  The  Juris- 
diction of  chancery  to  prevent  a  multiplicity 
of  suits  cannot  be  extended  to  confer  upon  a 
party  remedial  rights  where  none  of  any 
kind  existed  before.  Its  exercise  necessarily 
assumes  that  the  complainant  in  the  class  of 
cases  before  us  has  'some  defense,  either 
legal  or  equitable,  to  the  numerous  suits 
Instituted  or  threatened  against  him." 

There  need  be  no  apprehension  that  this 
court  will  ever  recede  from  the  doctrine  op- 
proved  by  all  the  best-considered  modem  au- 
thorities, the  doctrine  as  announced  in  Pol- 
lard V.  Okolona  Savings  &  Trust  Co.,  61  Miss. 
293,  or  that  we  will  hesitate  to  approve  ttie 
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exercise  of  this  equitable  Jurisdiction  to  pre- 
vent multiplicity  of  suits,  in  a  case  falling 
wltbln  the  limitations  marked  out  In  that 
case,  and  In  the  later  cases  recently  decided 
bj  this  court  But,  when  this  court  Is  ask- 
ed, on  facts  such  as  appear  in  this  record,  to 
approve  the  exercise  of  this  Jurisdiction  In 
this  sort  of  case,  It  Is  asking  what  no  court 
of  equity  could  by  any  possibility  be  brought 
to  consider  for  one  moment 

Just  look.  In  one  closing  view,  at  the  In- 
congruities of  the  situation.  Here  Mrs. 
Barnes  has  brought  two  actions  at  law,  she 
being  the  widow  of  the  deceased  engineer, 
an  employe  of  the  Mobile,  Jackson  &  Kansas 
City  Railroad  Company — one  suit  against  the 
Mobile,  Jackson  8c  Kansas  City  Railroad  Com- 
pany, and  one  against  the  Mobile,  Jackson 
ft  Kansas  City  Railroad  Company  and  the 
Gulf  &  Ship  Island  Railroad  Company  Joint- 
ly. Her  husband  was  an  employd  of  the  one 
company,  and  not  of  the  other.  Her  rights 
of  action,  as  regards  the  two  railroads,  were 
distinct  In  many  respects.  So  Ooldsby  sues, 
being  an  employe  of  the  Mobile,  Jackson  & 
Kansas  City  Railroad  Company,  not  an  em- 
ploye of  the  Gulf  &  Ship  Island  Railroad 
Company.  One  of  the  defenses  against  Mrs. 
Barnes  Is  the  contributory  negligence  of  her 
husband.  That  defense  is  not  pleaded  against 
the  other  plaintiffs,  and  In  some  of  these 
suits  manifestly  could  not  be  pleaded  against 
aome  of  the  plaintiffs.  Mrs.  Gilbert  sues  In 
the  capacity  of  passenger  on  the  Mobile,  Jack- 
son ft  Kansas  City  Railroad,  and,  It  Is  to  be 
specially  noted,  sues  on  an  entirely  distinct 
ground  from  any  of  the  other  suits,  to  wit, 
that  the  collision  occurred  from  the  negli- 
gence of  the  tower  employe  In  not  giving  the 
proper  signals  to  the  engineers  on  the  two 
engines  on  the  two  railroad  trains.  Here  Is 
a  wholly  different  cause  of  action  presented 
by  Mrs.  Gllt>ert  from  any  in  the  entire  list 
of  cases.  Again,  the  Mobile,  Jackson  ft  Kan- 
sas City  Railroad  Company  sues  the  other 
railroad  company  for  damages  to  Its  locomo- 
tive and  cars,  raising  a  question  in  which 
these  two  railroads  are  concerned,  but  with 
respect  to  which  the  other  parties  have  no 
concern  whatever. 

And,  lastly,  the  questions  which  arise  in 
resi>ect  to  section  4S9G,  Code  of  1906,  under 
the  facts  in  this  record,  are  wholly  differ- 
ent, according  to  tiie  parties  whose  rights 
are  being  considered.  In  short,  there  Is  no 
possible  view  of  the  particular  case  made  by 
the  precise  facts  In  this  record  under  which 
the  exercise  of  this  equitable  jurisdiction  Is 
entitled  to  be  invoked.  And  let  it  always  be 
kept  religiously  In  mind  that  what  a  court 
always  decides  is  the  exact  case  made  by  the 
precise  facts  In  the  particular  record  exam- 
ined. 

From  these  views  it  follows  that  the  decree 
of  tbe  court  below  was  correct,  and  It  is 
affirmed. 


(M  MUs.  595) 
ADAMS  V.  BANK  OP  MEADVILLB. 
(No.  13,786.) 

(Supreme  Court  of  MississippL    March  28, 
1909.) 

Appeal  and  Bbbob  (f  935*)— Rcvirw— Insor- 

nCIENT  Recobd. 

The  attachment  sued  oat  by  a  creditor  of 
a  failing  bank  wag  levied  at  4  a.  m.  February 
ITth.  At  11:50  p.  m.  February  16th  a  bill  had 
been  filed  against  tbe  bank  for  tbe  appointment 
of  a  receiver.  The  decree  appointing  a  receiver 
wag  filed  at  6  a.  m.  February  17th,  and  the 
receiver  took  charge  of  the  property.  The  cred- 
itor obtained  judgment  ana  applied  for  an  or- 
der directing  the  receiver  to  pay  the  debt,  or, 
in  default  thereof,  releage  the  property  levied 
on.  Tbe  record  on  appeal  contained  no  ghow- 
Ing  as  to- tbe  prior  right  of  the  creditor,  or  that 
the  property  wag  not  gubject  to  mortgages,  at- 
tacbmentg,  or  other  lieng  superior  in  right 
Held  that,  in  view  of  tbe  recoid,  the  motion 
would  not  be  reviewed. 

[Ed.  Note.— For  other  cages,  see  Appeal  and 
Eiror,  Dec  Dig.  I  935.*] 

Appeal  from  Chancery  Court,  Franklin 
County;  J.  S.  Hicks,  Chancellor. 

Suit  by  E.  C.  Adams  against  the  Bank  of 
MeadvlUe.  From  a  decree  denying  relief, 
complainant  appeals.   Affirmed  and  remanded. 

McKnigbt  ft  McKnlght,  for  appellant 

FLETCHER,  J.  Appellant  a  creditor  of 
the  Bank  of  MeadvlUe,  a  failing  institution, 
sued  out  an  attachment  against  the  bank  and 
levied  on  certain  property  here  In  contro- 
versy. This  attachment  was  levied  at  4 
o'clock  on  the  morning  of  February  17th.  At 
11  o'clock  on  the  evening  of  February  16th  a 
bill  had  been  filed  against  the  bank  by  Mrs. 
Norma  M.  Hardy,  praying  among  other  things 
for  the  appointment  of  a  receiver.  The  de- 
cree appointing  a  receiver  was  filed  at  6 
o'dodt  on  the  morning  of  February  17th,  and 
the  receiver  so  appointed  took  charge  of  the 
property  In  controversy.  By  leave  of  the 
chancery  court  in  which  the  receivership  pro- 
ceedings are  pending,  the  plaintiff  In  attach- 
ment prosecuted  his  suit  to  final  Judgment 
Thereupon  Adams  applied  to  the  chancery 
court  for  an  order  directing  the  receiver  to 
pay  his  debts,  or  in  default  thereof  to  release 
the  property  levied  on,  that  a  sufficiency 
thereof  might  be  sold  to  satisfy  his  Judgment 
This  application  was  denied  by  the  chancery 
court,  and  Adams  appeals. 

Appellant  contends  In  the  first  place  that 
he  should  prevail,  for  tbe  reason  that  the  ap- 
pointment of  the  receiver  was  Illegal,  because 
made  before  the  suit  was  filed.  This  conten- 
tion Is  disposed  of  in  the  case  of  Bank  of 
MeadvlUe  v.  Mrs.  Norma  M.  Hardy  (decided 
March  22,  1909)  48  South.  731,  In  which  case 
the  validity  of  this  precise  appointment  is  up- 
held upon  grounds  fully  set  forth  in  the  opin- 
ion in  that  case.  In  the  second  place.  It  Is 
insisted  that  appellant  should  prevail  because 
bis  attachment  was  levied  before  the  decree 
appointing  the  receiver  was  filed,  and  that 
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for  this  reason  bis  right  to  subject  the  prop- 
erty is  superior  to  the  receiver's  right  to  pos- 
session. It  Is  sufficient  to  say  that  on  this 
meager  record  we  cannot  say  that  the  chancel- 
lor was  wrong.  There  Is  no  showing  here  as 
to  the  prior  right. of  the  attaching  creditor. 
For  all  we  can  tell  from  this  record,  this  very 
property  may  be  subject  to  mortgages,  at- 
tachments, or  other  liens  which  are  prior  In 
time  or  superior  in  right  to  the  claim  of  ap- 
pellant We  cannot  Icnow  what  considera- 
tion controlled  the  chancellor  In  denying  the 
application.  We  can  only  say  now  that  this 
case  must  be  developed  further  on  the  proof 
before  we  are  called  upon  to  decide  between 
this  creditor  and  others  in  respect  to  proper- 
ty the  true  status  of  which  Is  left  in  doubt 
Affirmed  and  remanded. 


(94  MisB.  413) 

COOPER  et  al.  v.  MOBILB,  J.  &  K.  G.  B. 
CO.    (No.  13,566.) 

(Supreme  Court  of  Mississippi.     March  22, 
1909.) 

Railboadb  (i  60*)  — Stations  — OHAnoB  of 

Location. 

A  railroad  company  having  been  restrained 
from  abandoning  the  old  location  of  its  road 
through  a  town  after  it  had  constructed  a  new 
line  and  built  a  depot  thereon,  it  cannot  be  re- 
strained from  removing  the  new  depot  to  the  old 
location,  thongb  the  location  of  the  depot  was 
not  directly  involved  in  the  litigation. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  S  134 ;  Dec.  Dig.  $  60.*] 

Appeal  from  Chancery  Court,  Pontotoc 
County;   J.  Q.  Robins,  Chancellor. 

Bill  by  J.  W.  Cooper  and  others  for  In- 
junction against  the  Mobile,  Jackson  &  Kan- 
sas City  Railroad  Company.  From  a  decree 
for  defendant  complainants  appeal.  Af- 
firmed. 

C.  Lee  Omm,  for  appellants.  Flowers  & 
Whitfield,  for  appellee. 

BRAME,  Special  Judge.  This  is  an  ap- 
peal from  a  decree  dissolving  an  injunction 
and  dismissing  a  bill,  which  bill  was  filed 
in  the  court  below  July  20,  1908,  by  appel- 
lants to  enjoin  appellee,  the  Mobile,  Jackson 
&  Kansas  City  Railroad  Company,  from  re- 
moving its  depot  from  the  present  site  In 
the  western  part  of  the  town  of  Pontotoc 
to  what  is  known  as  the  old  site  near  the 
center  of  the  town,  and  where  the  old  depot 
of  the  Gulf  St  Chicago  Railroad  Company 
was  before  it  was  destroyed  by  fire.  The 
history  of  the  case  is  substantially  as  fol- 
lows : 

The  appellee  operates  a  railroad  from  Mo- 
bile, Ala.,  to  Mlddleton,  Tenn.,  which  rail- 
road traverses  Pontotoc  and  other  counties 
In  the  state  of  Mississippi.  That  part  of 
the  Hue  extending  from  a  point  near  Deca- 
tur, Miss.,  to  Mlddleton,  Tenn.,  Is  owned  by 
the  Gulf  &  Chicago  Railroad  Company,  and 


-was  leased  by  the  appellee  about  the  year 
1903.  The  Gulf  ft  Chicago  Railroad  Com- 
pany had  built  a  narrow-gauge  railroad  from 
Mlddleton,  Tenn.,  down  to  the  town  of  Pon- 
totoc, and  this  had  been  oi)erated  as  a  nar- 
row-guage  road  some  time  prior  to  the  lease. 
In  the  year  1903  the  Gulf  ft  Chicago  Rail- 
way CJompany,  with  a  Tennessee  corporation 
of  the  same  name,  presented  a  petition  to  the 
Mississippi  Railroad  Oommission  asking 
leave  to  consolidate  under  the  name  of  the 
Gulf  A  Chicago  Railroad  Company,  and 
agreeing  to  widen  and  standardize  the  nar- 
row-gauge road  from  Mlddleton,  Tenn.,  to 
the  southern'  terminus  near  Decatur.  It 
seems  that  there  was  some  controversy  as  to 
whether  the  petitioners  obligated  themselves 
to  broaden  and  standardize  the  narrow-gauge 
line  throughout  this  entire  length;  but  la 
the  litigation  hereinafter  referred  to  this 
court  upheld  the  contention  of  the  Railroad 
Commission  that  there  was  such  an  obliga- 
tion. When  the  narrow-gauge  road  was  be- 
ing operated  from  Mlddleton  to  Pontotoc, 
the  southern  terminus  was  at  the  depot  In 
the  town  of  Pontotoc,  and  In  a  valley.  Aft- 
er the  Railroad  Commission  bad  given  Its 
consent  to  the  consolidation,  and  about  the 
time  of  the  above-mentioned  le.ipe,  work  was 
begun  to  standardize  the  line  and  extend  it 
southward  from  Pontotoa  The  railroad 
company  decided  that  it  wonid  be  cheaper 
and  better  to  change  the  location  of  the  line 
at  the  town  of  Pontotoc,  and.  Instead  of 
extending  it  south  from  the  old  depot  to 
diverge  to  the  westward,  about  a  mile  and  a 
half  north  of  Pontotoc,  and  run  the  line 
through  the  western  part  of  the  town.  The 
purpose  of  the  railroad  company  was  thus 
to  abandon  a  part  of  the  old  narrow-gauge 
road,  and  it  was  claimed  that  this  was  not  a 
violation  of  the  agreement  made  with  the  Rail- 
road Conunisslon  at  the  time  it  gave  Its  con- 
sent to  the  consolidation.  Thereupon  the  de- 
flection was  made,  and  the  railroad  was  built 
around  on  the  bills  and  through  the  western 
part  of  the  town  of  Pontotoc,  as  the  corpora- 
tion limits  had  then  been  extended.  Mean- 
time the  old  depot  building  at  the  southern 
terminus  of  the  narrow-gauge  line  in  the 
town  of  Pontotoc  had  been  destroyed  by 
fire,  and  the  question  arose  as  to  buUdins 
another  depot. 

About  this  time  a  petition  of  citizeoB  was 
presented  to  the  Railroad  Commission  to 
require  the  railroad  company  to  rebuild  the 
depot  on  the  old  site,  and  a  counter  petition 
opposing  this  was  also  filed;  it  being  the 
desire  of  the  counter  petitioners  and  the  rail- 
road company  at  the  time  to  have  the  depot 
at  a  point  on  the  diverted  line  about  three- 
quarters  of  a  mile  west  of  the  site  of  the 
old  depot  On  January  12,  1904,  the  petition 
and  counter  petition  came  on  to  be  beard 
before  the  Railroad  (Commission,  which  had 
visited  the  town  of  Pontotoc  and  examined 
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tbe  two  proposed  cues,  when  the  following 
action  was  taken  by  the  commission:  "Or- 
dered, that  the  Oulf  &  Chicago  Railroad 
Company,  leased  by  the  Mobile,  Jackson  ft 
Kansas  City  Railroad  Company,  erect  a 
freight  and  passenger  depot  of  sufficient  size 
and  dimensions  to  transact  the  business  of 
the  said  town  of  Pontotoc,  on  the  old  site  or 
on  the  grounds  now  occupied  by  them  as  a 
temporary  depot;  that  said  work  l>e  com- 
menced not  later  than  the  20th  day  of  Jan- 
nary,  1904,  and  completed  within  00  days 
from  said  date,  on  or  about  April  20,  1004." 
The  railroad  company  did  not  desire  to  obey 
this  order,  and  thereupon  shortly  afterwards 
It  filed  its  bill  In  the  United  States  Circuit 
Oonrt  for  the  Southern  District  of  Missis- 
sippi, seeking  to  enjoin  the  commission  from 
enforcing  the  order.  A  preliminary  injunc- 
tion was  granted,  and  while  this  was  pend- 
ing negotiations  were  had  by  the  railroad 
company  with  certain  citizens  of  Pontotoc, 
who  desired  to  have  the  depot  located  on 
the  new  site,  and  accordingly  it  was  deter- 
mined to  bnlld  it  there  and  it  was  so  built, 
and  stands  there  to  this  day. 

It  appears  from  the  record  that  the  rail- 
road company  believed  that  the  courts  would 
finally  decide  that  it  was  proper  to  locate 
the  depot  upon  this  new  site.  The  road  hav- 
ing l>een  diverted  and  built  through  the  west- 
em  part  of  the  town,  and  a  small  portion  of 
the  old  line  having  thns  been  abandoned,  on 
Angnst  8,  1904,  the  state  of  Mississippi  and 
the  Railroad  Commission  Joined  In  a  bill  in 
the  chancery  court  of  Pontotoc  county,  against 
the  railroad  company  and  Its  lessor,  seeking 
to  enjoin  the  defendants  from  abandoning 
that  part  of  the  line  extending  from  the 
point  of  deflection  on  the  north  down  to  the 
old  depot  site  In  the  town  of  Pontotoc,  and 
a  preliminary  injunction  was  granted.  Tbe 
ordw  of  the  Railroad  Commission  above 
mentioned  was  not  directly  involved  in  this 
litigation,  but  the  location  of  tbe  line  of  rail- 
road through  the  town  was  Involved;  for  If 
tbe  old  line  was  to  be  followed,  unless  there 
should  be  two  depots,  the  location  of  the 
depot  site  was  Indirectly  Involved.  A  mo- 
tion was  made  by  the  defendants  to  dis- 
solve this  Injunction,  which  motion  was  sus- 
tained, and  the  complainants  appealed  to 
this  court,  and  npon  full  consideration  tbe 
decree  was  reversed,  and  the  Injunction  was 
reinstated,  and  the  cause  was  remanded.  For 
a  full  report  of  this  case,  see  State  v.  Rail- 
road Co.,  86  Miss.  172,  38  South.  732,  122  Am. 
St.  Rep.  277.  The  cause,  being  remanded, 
was  again  heard  in  the  chancery  court  of 
Pontotoc  county,  and  on  March  10,  1906,  a  de- 
cree was  rendered  In  favor  of  complainants, 
making  perpetual  the  injunction  which  had 
been  granted  to  prevent  the  abandonment 
by  the  railroad  company  of  the  old  line.  By 
Its  decree  tbe  court  found  as  a  fact  that  the 
citizens  of  the  town  of  Pontotoc  had  never 
given  their  consent  to  the  change  of  the 
depot  from  the  old  site  to  the  new.    From 
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this  decree  the  defendants  prosecuted  an  ap- 
peal to  this  court  at  tbe  November  term, 
1906,  and  the  case  was  again  considered  by 
this  court,  and  tbe  decree  was  affirmed.  See 
Railroad  Co.  v.  State,  80  Miss.  724,  41  South. 
259,  122  Am.  St  Rep.  295.  In  delivering  the. 
opinion  on  that  appeal,  this  court  expressly 
stated  that  the  location  of  the  depot  was 
not  considered,  but  It  was  held  that  the  old 
line  had  to  be  followed.  The  railroad  com- 
pany, still  being  unwilling  to  follow  tbe  old 
line,  or  to  construct  a  depot  on  the  old  site, 
took  the  case  to  the  Supreme  Court  of  the 
United  States,  which  on  May  18,  1908,  ren- 
dered a  decision  affirming  in  every  respect 
the  decision  of  this  court  210  U.  S.  187,  28 
Sup.  Ct  650,  52  L.  Ed.  1016. 

After  the  final  decision  by  the  Supreme 
Court  of  the  United  States,  on  June  15,  1908, 
Hon.  R.  y.  Fletcher,  as  Attorney  General 
of  the  state  and  as  a  citizen  of  the  town  of 
Pontotoc,  filed  a  petition  before  the  Rail- 
road Commission,  reciting  therein  tbe  form- 
er order  of  the  commission  In  reference  to 
the  depot  site  made  January  12,  1904,  and 
the  litigation  hereinbefore  set  out  between 
the  st^te  and  the  Railroad  Commission  on 
the  one  hand  and  the  railroad  companies  on 
the  other,  and  the  fact  that  a  final  decision 
had  been  rendered,  as  above  set  forth,  fix- 
ing the  location  of  the  line  of  railroad,  and 
reciting,  also,  that  the  injunction  suit  which 
had  been  reinstated  by  the  railroad  com- 
panies to  enjoin  the  execution  of  the  order 
of  the  Railroad  Commission  made  January 
12,  1904,  had  t>een  abandoned  and  dismissed; 
and  It  was  prayed  In  this  petition  that  the 
commission  would  make  an  order  requiring 
the  railroad  companies  to  discontinue  the 
use  of  the  depot  in  the  western  part  of  the 
town  of  Pontotoc  and  comply  with  the  form- 
er order  of  the  commission  as  to  the  depot 
site.  On  June  17, 1008,  this  petition  came  on 
to  be  heard  before  the  Railroad  Commission, 
and  an  order  was  entered  reciting  the  filing 
of  the  petition  and  that  the  railroad  com 
panics  were  present  and  consenting  that  the 
prayer  of  the  petition  should  be  granted,  and 
thereupon  it  was  ordered  that  the  depot 
should  be  removed  from  its  location  to  tbe 
old  site,  the  order  to  be  effective  30  days 
from  its  date.  While  the  railroad  companies 
steadfastiy  opposed  following  the  old  line 
and  rebuilding  tbe  depot  on  that  line,  it 
seems  that  by  this  time  they  had  become 
convinced  that  further  opposition  was  futile, 
and  thereupon  it  seems  that  a  temporary 
arrangement  was  made  between  the  railroad 
company  and  the  representative  of  the  state, 
by  which  the  line  as  built  and  the  depot  as 
constructed  should  be  used  until  such  time  as 
tbe  road  could  be  changed  to  the  old  line, 
when  it  was  contemplated  that  the  depot 
should  be  established  and  rebuilt  on  the  old 
site. 

This  being  the  statns  of  affairs,  on  July  20, 
1908,  the  appellants,  J.  W.  Cooper  and  10 
other  citizens  of  Pontotoc,  filed  the  bill  In 
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tbiB  case  against  the  appellee,  the  Mobile, 
Jackson  &  Kansas  City  Bailroad  (Ximpany, 
averring  that  on  or  about  January  1,  1904, 
having  no  railroad  depot  In  Pontotoc,  the 
railroad  company  invited  the  co-operation  of 
the  citizens  In  determining  the  place  at  which 
a  depot  should  be  established,  in  order  that 
it  might  be  accessible  and  convenient  for  the 
citizens  of  the  town  and  for  the  railroad 
company;  that  In  response  to  said  invitation 
there  was  a  public  mass  meeting  of  the  dti- 
sens  of  Pontotoc  and  vicinity,  at  vrhich 
were  present  the  officials  of  the  defendant 
company ;  that  a  committee  was  appointed  to 
consult  with  the  officials  of  the  company  as 
to  a  proper  and  suitable  location  for  the  de- 
pot, with  full  authority  to  agree  with  such 
officials  as  to  the  location  of  the  depot,  hav- 
ing due  regard  to  the  convenience  and  Ac- 
cessibility thereof  for  the  railroad  company 
and  the  public;  that  the  committee  came  to 
an  agreement  with  the  railroad  company  that 
the  depot  should  be  established  at  the  pres- 
ent location  in  the  western  part  of  the  town ; 
that  in  accordance  with  this  agreement  the 
railroad  company  immediately  thereafter  In 
apparent  good  faith,  claiming  to  believe  that 
the  place  selected  was  most  convenient  and 
suitable  for  the  depot,  erected  a  commodious 
depot  building  and  opened  the  same  for  the 
transaction  of  business;  and  that  the  same 
has  since  that  time  been  maintained  as  the 
depot  of  the  defendant.  The  bill  further  al- 
leged that  the  place  selected  and  agreed  up- 
on and  being  now  used  as  a  depot  by  the 
public  and  the  defendant  company  Is  rea- 
sonably accessible  and  convenient  for  both 
the  company  and  .the  public,  and  more  so 
than  any  other  location  within  the  corjwrate 
limits  of  the  town;  that  complainants,  relying 
upon  the  express  and  implied  agreement  of 
the  railroad  company  to  maintain  the  de- 
pot at  this  place,  expended  large  sums  of 
money  In  the  purchase  and  Improvement  of 
property  situated  near  by,  and  that  they  are 
Individnally  Interested  In  having  the  depot 
maintained  at  said  place.  The  bill  further 
alleged  that  the  railroad  company,  without 
lawful  excuse  or  justification,  threatened  to 
and  was  undertaking  to  remove  said  depot 
building  to  another  place,  and  would  do  so 
unless  restrained  by  legal  proceedings;  that 
to  discontinue  said  depot  would  be  a  great 
inconvenience  to  the  public,  and  would  cause 
special,  pecuniary,  and  Irreparable  damage 
to  plaintiffs.  The  bill  further  alleged  that 
the  company  had  no  legal  right  to  abandon 
said  depot,  and  that  the  attempt  to  do  so 
would  be  to  exercise  arbitrary  and  unlawful 
discretion.  The  bill  prayed  for  a  temporary 
Injunction  forbidding  the  defendant  from  re- 
moving the  depot,  and  asked  that  on  final 
bearing  this  injunction  should  be  made  per- 
petual and  for  general  relief.  The  bill  was 
sworn  to,  and  an  answer  under  oath  was 
waived.  By  the  flat  of  the  judge  of  the 
Third  district  the  temporary  Injunction  was 
ordered  to  issue  upon  the  complainants  giv- 


ing tMnd,  conditioned  according  to  law.  In 
the  sum  of  $1,500. 

The  injunction  was  duly  Issued,  and  the 
defendant  railroad  company  answered  the 
bill,  not  under  oath,  setting  up  as  exhibits 
the  records  and  opinions  in  the  chancery 
suit  above  referred  to,  and  also  the  orders 
of  the  Bailroad  Commission  in  reference  to 
the  location  of  the  depot  The  answer  admit- 
ted the  allegation  as  to  there  being  no  depot 
In  the  town,  and  the  invitation  to  the  citi- 
zens, and  their  participation  In  the  selection 
of  a  depot  site;  admitted  that  the  railroad 
company  and  a  large  part  of  the  citizens 
agreed  uiwn  the  location  in  the  western  por- 
tion of  the  town;  and  admitted  that  it  was 
then  believed  that  the  site  agreed  upon  was 
as  convenient  and  accessible  to  the  interested 
public  as  any  that  could  be  obtained.  It  was 
not  denied  that  the  complainants  had  ex- 
pended large  sums  of  money  in  the  purchase 
and  Improvement  of  property  situated  near 
the  depot  site ;  but  it  was  denied  that  withoat 
lawful  excuse  or  Justification  the  defendant 
was  undertaking  to  discontinue  and  remove 
the  depot  Defendant  denied  the  allegation 
that  to  remove  the  depot  would  be  a  great 
Inconvenience  to  the  public,  but  admitted 
that  some  pecuniary  damage  might  be  suf- 
fered by  complainants  or  some  of  them ;  but 
It  was  contended  that  the  defendant  was 
in  no  way  responsible  for  such  damag&  It 
was  denied  that  the  company  had  no  lawful 
right  to  remove  the  depot  The  answer  then 
set  up  the  orders  of  the  Bailroad  Commis- 
sion and  the  litigation  before  referred  to,  and 
it  was  averred  that  the  defendant  did  not 
desire  to  obey  the  order  of  the  commission 
of  January  12,  1904,  and  that  it  had  filed  Its 
bill  in  the  federal  court  to  enjoin  the  enforce- 
ment of  this  order.  Further,  the  answer  set 
up  that  the  defendant  bad  resisted  to  the  last 
the  litigation  Instituted  by  the  state  and  the 
Railroad  Commission  to  compel  the  bulldins 
of  the  road  on  the  old  line;  but  the  defend- 
ant stated  that  after  it  had  failed  in  the 
litigation,  and  It  bad  been  finally  decided 
that  the  railroad  should  be  built  upon  the 
old  line,  and  the  Railroad  Commission  had 
by  two  orders  directed  the  building  of  the 
depot  on  the  old  line,  it  had  concluded  that 
further  resistance  was  useless,  and  that  it 
would  obey  the  decree  of  the  court  and  said 
orders  of  the  Railroad  Commission  In  refer- 
ence to  the  location  of  the  depot ;  that  It  was 
in  good  faith  proceeding  to  comply  with  the 
decree  and  said  orders,  and  had  entered  Into 
a  temporary  arrangement  by  which  It  was 
to  have  time  to  rebuild  the  railroad  and  to 
locate  the  depot  on  the  old  site,  when  it  was 
enjoined  from  doing  so;  and  it  was  averred 
that  no  alternative  was  left  It  but  to  obey 
the  decree  of  the  court  under  heavy  penalties 
for  any  disobedience.  The  answer  further 
set  up  that  the  defendant  had  its  men  and 
equipments  at  the  town  of  Pontotoc  for  the 
purpose  of  executing  its  agreement  with  the 
Railroad  Commission  and  the  state  of  Mis- 
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slssippi  to  remove  the  depot  to  the  old  site, 
and  that  It  bad  been  delayed  in  this  work  by 
the  suing  out  of  the  Injunction. 

A  motion  was  made  by  the  defendant  to 
dissolve  the  injunction  upon  bill,  answer,  ex- 
lilbits,  affidavits,  and  records  in  said  chan- 
cery case.  Notice  was  given  of  this  motion, 
and  the  same  being  heard  by  the  chancellor 
in  vacation  on  August  3,  1908,  a  decree  was 
entered  sustaining  the  motion,  dissolving  the 
injunction,  and  dismissing  the  bill.  The  de- 
cree also  awarded  damages  to  the  defendant 
on  the  Injunction  bond  in  the  sum  of  $188.- 
33.  The  complainants  prayed  and  obtained 
an  appeal  to  this  court,  but  supersedeas  was 
disallowed.  In  this  court  an  agreement  of 
counsel  is  filed,  showing  that  the  case  was 
heard  on  the  pleadings,  exhibits,  and  records 
hereinbefore  set  forth,  and  that  the  transcript 
contains  all  the  pleadings  and  proceedings  in 
the  case,  except  the  evidence  that  refers  to 
the  amount  of  damages  awarded  for  the 
suing  out  of  the  injunction;  It  being  agreed 
that  the  court  did  not  err  in  assessing  dam- 
ages, unless  It  should  be  held  that  the  In- 
junction was  improperly  dissolved.  The  one 
assignment  of  error  Is  that  the  court  erred 
In  sustaining  the  motion  to  dissolve  the  In- 
junction and  awarding  damages.  It  may  be 
noted  that  In  1906,  pending  the  litigation 
above  set  out,  a  special  act  of  the  Legislature 
was  passed  which  attempted  to  ratify  and 
confirm  the  abandonment  of  the  old  line  of 
the  narrow-gauge  railroad  before  mention- 
ed;  but  this  act  was  held  unconstitutional 
and  void.  See  Railroad  Co.  v.  State,  89  Miss. 
724,  41  South.  259. 

It  seems  obvious  that  the  decree  must  be 
affirmed.  The  orders  of  the  Railroad  Com- 
mission fixing  the  location  of  the  depot  are 
not  assailed,  except  indirectly  and  collateral- 
ly. The  commission  is  not  made  a  party  de- 
fendant. Obedience  to  its  orders  has  never 
been  restrained  or  enjoined  by  the  Judgment 
of  any  court  But  we  do  not  consider  it 
necessary  to  decide  whether  or  not  these 
orders  are  of  themselves  valid  and  conclu- 
sive as  to  the  location  of  the  depot.  The  de- 
cree of  this  court,  affirmed  by  the  decision  of 
the  Supreme  Court  of  the  United  States, 
finally  and  definitely  fixed  the  location  of  the 
railroad  on  the  old  line.  While  the  location 
of  the  depot  was  not  directly  Involved  In  that 
litigation,  the  effect  was  to  remove  the  depot 
from  the  present  site,  because,  of  necessity, 
the  depot  must  be  on  the  railroad,  and  It  Is 
apparent  that  there  is  no  necessity  for  two 
depots  In  the  town  of  Pontotoc.  It  Is  true 
the  railroad  company  desired  to  build  the 
line  around  through  the  we-stern  part  of  the 
town,  and  to  locate  the  depot  there,  and  It 
took  the  position  that  this  was  a  convenient, 
accessible,  and  proper  place  for  the  depot; 
but,  since  the  location  of  the  main  line  has 
been  determined  adversely  to  Its  contention, 
tliere  is  nothing  left  for  It  to  do  but  to  build 


the  railroad  on  the  old  Une^  and  the  reIoca> 
tlon  or  the  removal  of  the  depot  neceasarlly 
follows. 
The  decree  to  affirmed. 


(96  Miss.  375) 
PARKER  V.  PAYNB.     (No.  13,679.) 
(Supreme  Court  of  Mississippi.    Jan.  18,  1909 
On  Suggestion  of  Error,  March  22,  1909.) 

1.  Sales  (i  460»)— CownmoNAi,  Sales— Re- 

TKNTIOW  OF  Trnjt  BT  VEWOOK. 

Personal  propertr  may  be  sold,  with  verbal 
retention  of  title,  and  the  claim  of  the  seller  to 
the  purchase  money  will  prevail  over  the  claims 
of  the  buyer's  subsequent  grantees. 

[Ed.  Note.— Per  other  cases,  see  Sales,  Cent 
Dig.  i  1348;  Dec.  Dig.  |  460.*] 

2.  CRATrEL   MOBTOAQBS  (|  6*)— MOBTOAOB  OB 

CoRDiTiONAi.  Sale— Title  or  Sblleb. 

!>.,  who  owned  certain  mules,  subject  to  a 
trust  deed  for  $135,  on  becoming  plaintiS'a  ten- 
ant desired  plaintiff  to  take  up  the  debt  on  the 
mules  and  to  advance  him  $50  in  cash.  Plain- 
tiff and  It.  thereupon  agreed  that  L.  sbonld  sell 
the  mules  to  plaintiff  for  $183,  and  that  plain- 
tiff should  immediately  resell  them  to  !«.,  and 
reserve  the  title  until  the  $185  was  repaid.  This 
was  done  by  parol,  after  which  L.  mortgaged  the 
mules  by  a  trust  deed  for  supplies  for  the  benefit 
of  another.  Held  that  since  plaintiff  never  had 
title  to  the  mules,  except  momentarily,  for  the 
purpose  of  creating  a  conditional  sale  to  L.,  the 
transaction  was  but  a  verbal  mortgage,  and  un- 
sustainable. 

[B}d.  Note.— For  other  cases,  see  Chattel  Mort- 
rages,  Cent.  Dig.  I  24;  Dec.  Dig.  {6;*  Sales, 
Cent  Dig.  S  1332.] 

8.  Sales  ({  450*)— ConomoRAL  Salb— Titlb 

or  Seller. 

In  order  that  a  conditional  seller  may  en- 
force his  claim  of  title  to  the  property  on  non- 
payment of  the  price,  he  must  have  been  in  fact 
the  owner  of  the  property,  and  mast  have  made 
a  bona  fide  sale  thereof  to  a  bona  fide  purchas- 
er, by  which  the  actual  possession  was  changed 
In  fact 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  {  1321 ;  Dec.  Dig.  {  450.*] 

Whitfield,  a  J.,  dissenting. 

Appeal  from  Circuit  Court,  Lee  County; 
E.  O.  Sykes,  Judge. 

Replevin  by  R.  S.  Payne  against  W.  U 
Parker,  as  trustee  under  a  deed  of  trust  for 
the  benefit  of  W.  M.  Thompson  &  Son,  to 
recover  possession  of  two  mules  and  a  mare, 
conveyed  by  such  deed  to  the  trustee  by  one 
James  Little,  to  which  plaintiff  claimed  the 
right  of  possession  under  an  alleged  reserva- 
tion of  title  in  him  as  vendor  until  the  full 
amount  of  the  purchase  price  had  been 
paid.  The  court  peremptorily  instructed 
for  plaintiff,  and  defendant  appeals.  The 
case  was  affirmed  without  a  written  opinion 
January  18,  1909;  but,  on  suggestion  of 
error,  the  former  decision  was  vacated,  and 
the  Judgment  reversed,  and  cause  remanded. 

Anderson  &  Ix>ng,  for  appellant  Clayton, 
Mitchell  &  Clayton,  for  appellee. 


•For  other  cases  see  tame  topic  and  section  NIIMBER  In  Dec.  *  Am.  Digs.  1907  to  date,  ft  Reporter  Indexes 
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FLETCHER,  J.  The  learned  circuit  Judge 
gave  a  peremptory  Instruction  to  and  for 
the  appellee  upoa  the  following  state  of 
facts:  One  Little,  late  In  the  year  1906, 
became  Payne's  tenant,  and  moved  upon  his 
plantation.  At  the  time  Little  owned  two 
mules,  upon  which  a  third  party  held  a  trust 
deed  for  ahout'$135.  It  appears  that  Mr. 
Payne  had  been  adv.ia^d  by  his  attorney  that 
personal  property  could  be  sold  conditionally 
and  the  title  thereto  reserved  to  the  vendor, 
and  that  the  Hen  so  reserved  would  be  su- 
perior to  any  subsequent  incumbrance  by 
the  conditional  purchaser.  Payne  testifies 
that  he  acted  in  the  transaction  upon  the 
idea  that  such  an  arrangement  was  a  con- 
venient, safe,  and  economical  method  of  se- 
curing bis  debt,  since  it  would  obviate  the 
need  for  recording  fees  and  other  expenses. 
Little  was  anxious  for  his  landlord  to  take 
up  the  debt,  and  desired  a  further  advance 
of  $50  in  cash.  Thereupon  Payne  and  Little 
entered  Into  an  agreement  by  which  Little 
was  to  sell  Payne  the  mules  for  $185  and 
Payne  was  to  immediately  resell  the  prop- 
erty to  Little  and  reserve  the  title.  This 
was  done;  the  entire  transaction  resting  in 
parol.  Subsequently  Little  mortgaged  the 
property  to  W.  M.  Thompson  A  Son  by  a 
trust  deed,  in  which  Parker  Is  substituted 
trustee.  The  former  trust  deed,  which  was 
paid  by  Payne,  was  satisfied,  so  that,  when 
Thompson  &  Son  took  their  security,  no 
Incumbrance  against  the  property  appeared 
of  record.  It  is  shown  that  Little,  with 
Payne's  knowledge,  obtained  supplies  from 
Thompson  ft  Son  throughout  the  year,  and, 
indeed,  Payne  admits  that  be  encouraged 
Little  to  buy  from  Thompson  all  the  supplies 
he  needed;  that,  to  use  his  own  phrase,  he 
said  to  Little  that  "be  missed  it  in  not  going 
and  loading  up  on  him." 

We  have  no  disposition  to  depart  from  the 
rule,  now  thoroughly  established  in  this 
state,  that  personal  property  may  be  sold 
with  verbal  retention  of  title,  and  that  the 
claim  of  the  vendor  to  the  purchase  money 
will  prevail  over  the  claim  of  subsequent 
grantees.  But  we  cannot  bold  as  a  matter 
of  law  that  Payne  ever  actually  owned  the 
mules  here  in  controversy.  The  whole  trans- 
action must  be  examined.  The  mules  were 
not  purchased  from  Payne  in  the  first  in- 
stance. They  were  bought  from  one  Law- 
son.  The  sole  purpose  of  the  alleged  sale 
to  Payne  was  that  title  might  momentarily 
vest  in  him  for  the  purpose  of  an  instan- 
taneous resale,  in  order  that  the  relation  of 
the  vendor  and  conditional  purchaser  might 
exist  The  whole  transaction  might  well  be 
considered  as  nothing  more  than  a  verbal 
mortgage — an  effort  to  substitute  for  a  trust 
deed  a  pretended  sale  and  resale,  whereby 
innocent  purchasers  and  incumbrancers  would 
be  defrauded.  If  this  transaction  is  to  be 
npheld,  chattel  mortgages  will  disappear. 
^1  borrowers  upon  personal  property  as  se- 
curity will  simply  agree  with  the  lender  to 


make  a  sale,  accompanied  by  constructlT* 
delivery  of  the  property,  and  buy  the  prope^ 
ty  back  in  the  same  transaction.  We  have 
here  an  illustration  of  a  most  flagrant  wrong 
committed  to  the  manifest  injury  of  an  inno- 
cent supply  merchant  It  is  true  that  <u>der 
the  previous  decisions  of  this  court,  one  tak- 
ing a  trust  deed  upon  personal  property 
must  see  to  it  that  the  person  from  wbom 
the  property  was  purchased  has  not  reserved 
the  title,  or  that  he  has  t>een  paid;  hot  he 
cannot  be  defeated  by  constructive  sales  and 
resales,  had  between  persons  who  in  reality 
sustain  no  other  relation  than  that  of  cred- 
itor and  debtor.  We  will  not  push  the  doc- 
trine one  inch  further  than  it  has  already 
gone.  In  order  for  the  seller  to  enforce  bl8 
claim,  he  must  be  in  fact  the  owner  of  the 
property,  and  make  a  bona  fide  sale  thereof 
to  a  bona  fide  purchaser,  by  which  sale  tbe 
actual  possession  of  the  property  shall  be  In 
I  truth  changed.  The  peremptory  instruction 
!  should  bave  been  given  for  the  appellant, 
and  not  for  the  appellee.  A  full  statement  of 
the  facts  will  be  set  out  by  the  Reporter. 

The  suggestion  of  error  is  sustained,  the 
former  Judgment  vacated,  and  the  cause  re- 
versed and  remanded. 

WHITFIELD,  0.  J.  (dissenting).  The  Jndg- 
ment  originally  rendered  in  this  case  was, 
in  my  opinion,  manifestly  correct  and  the 
suggestion  of  error  sbould  be  overruled.  In- 
deed, I  think  a  simple  statement  of  the  facts 
is  an  end  to  tbe  argument  and  I  propose 
to  state  those  facts  fully.  There  was  a  mare 
sold  to  a  negro.  Little,  by  appellee,  about 
three  years  before  this  transaction,  and  » 
trust  deed  given  by  Little  to  secure  the 
payment  of  the  purchase  money  in  1906; 
Little  at  that  time  having  moved  off  of  the 
appellee's  place.  In  1907  Little  moved  bade 
on  appellee's  place.  At  this  time  he,  being 
unable  to  pay  for  tbe  mare,  let  appellee 
take  her  back,  and  tbe  trust  deed  was  by 
appellee  canceled  on  the  record  January  11^ 
1907. 

We  come,  now,  to  tho  two  mules  in  con- 
troversy. Those  mules  had  been  sold  by  one 
J.  N.  Lawson  to  Jim  Little,  on  the  24th  itj 
of  August  1905,  and  Little  had  given  Lav- 
son  on  that  date  a  note,  due  October.  1905, 
at  10  per  cent  interest  from  maturity,  for 
$220,  and  the  trust  deed  of  same  date,  Au- 
gust 24,  1905,  to  secure  said  note;  said  trust 
deed  covering  the  two  said  mules.  When 
Little  came  back  to  the  place  of  appellee  in 
1907,  being  unable  to  pay  for  the  mare  ap- 
pellee had  sold  bim,  as  stated,  that  mare  was 
delivered  back  to  appellee,  and  that  trost 
deed  canceled,  January  10,  1907.  At  the 
same  time  Little  brought  the  two  mules  be 
had  bought  from  Lawson  onto  the  appellee's 
place,  and  bad  them  there  in  his  (Littles) 
possession.  The  note  and  trust  deed,  exe- 
cuted by  Jim  Little  on  the  24th  of  Angnst 
1905,  to  secure  J.  N.  Lawson  in  the  purchase 
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money  of  these  mules,  had  been,  on  October 
30,  1905,  transferred  and  delivered  to  one 
John  D.  Payne,  and  at  the  time  Little  moved 
back  on  appellee's  place,  in  January,  1907, 
there  was  still  remaining  due  on  these  two 
mules,  under  this  note  and  trust  deed,  the 
(nm  of  about  $135.  Tbe  appellee,  having 
canceled  bis  trust  deed  on  the  mare  above 
referred  to,  on  January  10,  1907,  bought 
from  Little  the  two  mules,  and  resold  them 
to  Little,  reserving  tbe  title  In  himself  until 
the  purchase  price  of  the  mules  should  be  re- 
paid to  him  by  Little. 

There  is  only  one  witness  to  the  terms  of 
this  sale,  and  that  Is  R.  S.  Payne,  the  ap- 
pellee in  this  case.  He  testifies  in  the  most 
positive  and  explicit  manner  that  Little  sold 
him  these  mules,  and  he  resold  them,  and 
also  the  mare,  for  $325,  and  that  he  was  to 
pay  off  the  trust  deed  of  Lawson,  which  bad 
been  assigned  to  John  D.  Payne  in  October, 
1905.  Here  is  what  be  says:  "In  1906  he 
[Little]  moved  to  my  place  Just  a  few  days 
before  Christmas.  There  was  a  deed  of  trust 
on  these  two  mules  he  hod,  and  he  came  to 
me  and  told  me  that  If  I  would  pay  the 
deed  of  trust  off,  and  let  him  have  $50,  that 
he  wonld  let  me  have  the  mules.  We  count- 
ed up  that  and  the  interest  on  It,  and  It 
made  it  something  a  little  over  $145;  but 
I  put  It  all  at  $175,  and  when  I  let  blm  have 
the  $50,  with  Interest  on  that  that  made  it 
$55,  and  that  made  $200  in  all.  And  I  said, 
•All  right,  I  will  take  the  mules  at  $200  on 
this,  and  I  will  sell  them  back  to  you  at 
$200;'  and  then  I  sold  him  a  mare  for  $125. 
The  agreement  then  was  that  I  take  the 
deed  of  trust  on  the  mare  in  1906,  and  he 
was  to  live  on  my  place  that  next  year,  and 
when  he  moved  back  to  my  place,  I  told  him 
that  we  would  do  away  with  the  deed  of 
tmst  tthat  Is,  appellee's  deed  of  trust  on 
the  mare],  and  that  he  would  fix  It  up  with 
notes,  or  a  note,  binding  all  the  stock.  And 
I  also  let  him  have  a  mare  for  $125,  and  we 
fixed  up  tbe  three  in  the  same  note."  He 
again  and  again,  repeatedly,  testifies  express- 
ly, in  the  most  positive  terms,  that  this  sale 
and  resale  was  made. 

Now,  let  us  see  whether  be  carried  out,  on 
his  part,  the  terms  of  this  sale.  He  paid  the 
negro  the  $50.  He  paid  John  Payne,  who 
held,  by  transfer,  the  Lawson  note  and  trust 
deed  on  the  mules,  $135.40,  the  balance  due 
under  that  trust  deed,  on  the  16th  day  of 
January,  1907,  and  canceled  that  trust  deed. 
Am  stated,  be  had  already  canceled  the  trust 
deed  on  tlie  mare  on  tbe  lOtb  of  January, 

1907.  The  negro,  Jim  Little,  seems  to  have 
disappeared  from  tbe  scene.    On  January  1, 

1908,  a  year  later,  for  the  first  time  the  ap- 
pellants, Thompson  8c  Son,  took  a  trust  deed 
from  Jim  Little,  some  little  while  before  his 
disappearance,  to  secure  an  indebtedness  of 
$182,  only  $48  or  $49  of  which  was  for  sup- 
plies furnished  Little  during  the  year  1907; 
all  the  balance  being  ain  Indebtedness  ante- 
cedent to  all  these  other  transactions — ante- 


cedent to  the  year  1907,  as  shown  by  W.  M. 
Thompson's  testimony,  at  page  86  of  tbe  rec- 
ord. This  sale  of  the  two  mules  by  Little 
to  appellee,  and  the  resale  by  appellee  to 
Little,  was  reduced  to  writing,  and  a  note 
given  by  Little,  and  that  note  was  in  pur- 
suance of  that  sale.  Appellee  testifies  as  fol- 
lows: That  he  "told  Little  that  he  was  on 
the  John  Payne  place,  and  that  he  [appellee] 
would  pay  the  trust  deed  of  John  Payne  off 
on  the  mules,  and  that  he  [appellee]  would 
furnish  him  [Little]  $50  and  would  take  the 
mules,  and  would  then  sell  them  back  to 
blm  [Little]  at  the  same  price,  reserving  ti- 
tle. If  Little  would  move  on  his  [appellee's] 
place;  and  that  that  was  the  express  con- 
tract— that  he  bought  the  mules  from  him 
in  that  way,  and  sold  them  back  to  him  at 
tbe  same  time  and  under  the  same  agree- 
ment" 

Now,  a  few  months  later  this  contract  was 
reduced  to  writing,  and  was  signed  by  Jim 
Little,  and.  Is  as  follows,  being  a  note  for  tbe 
purchase  money  of  these  mules: 

"$325.00.  On  or  before  the  17th  day  of 
June,  1907,  I  promise  to  pay  R.  S.  Payne,  or 
order,  the  sum  of  three  hundred  and  twenty- 
five  dollars,  same  being  for  the  purchase 
money  for  the  following  described  property 
bought  of  said  R.  S.  Payne,  viz.:  One  black 
horse  mule,  about  six  years  old,  name  Joe, 
and  one  black  mare  mule,  about  six  years 
old,  name  Hat  and  one  Texas  mare,  about 
six  years  old,  name  Bmer,  all  said  stock  now 
in  my  possession;  and  it  is  hereby  express* 
ly  understood  and  agreed  by  me  that  the  ti- 
tle and  Ownership  to  said  stock  is  to  be  and 
remain  in  the  said  R.  S.  Payne  until  this 
note  is  fully  paid  and  satisfied.  This  17tb 
day  of  June  1907. 

bis 

"James  X  Little." 
mark 
In  view  of  the  fact  that  this  note,  reserv- 
ing title,  is  in  writing,  the  statement  of  the 
majority  that  "the  entire  transaction  rests 
In  parol"  is  misleading.  What  the  majority 
meant  to  say  was  that  the  part  of  the  trans- 
action, the  original  agreement  was  in  parol; 
but  it  is  absolutely  due  to  be  stated,  that 
the  case  may  be  put  as  it  is,  that  this  trans- 
action was  subsequently  reduced  to  writing. 
This  is  very  important,  in  view  of  another 
statement  in  the  opinion,  that  the  "whole 
transaction  might  well  be  considered  as 
nothing  more  than  a  verbal  mortgage."  If 
there  be  any  mortgage  in  this  case,  it  is  not 
a  verbal  mortgage,  but  a  written  mortgage; 
and  it  is  Inconceivable  bow  a  mortgage  can 
be  worked  out  of  the  four  comers  of  this 
simple  promissory  note.  There  is  not  a  par- 
ticle of  evidence  in  the  case  about  a  mort- 
gage of  any  kind.  The  appellee  expressly 
states  that  there  was  a  sale  of  these  mules 
by  him  to  Little.  There  is  not  a  hint  an.y- 
where  in  his  testimony,  or  anywhere  else  in 
any  other  testimony,  that  there  was  any 
mortgage  dreamed  of.    There  is  no  verbal 
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mortgage,  according  to  the  testimony;  but 
the  best  evidence  of  what  the  transaction 
was,  In  the  eyes  of  the  law,  was  the  note, 
and,  of  course.  It  is  too  plain  for  discussion 
that  that  note  Is  nothing  but  a  simple  prom- 
issory note,  without  the  semblance  of  a  mort- 
gage In  its  terms.  I  dismiss,  therefore,  the 
suggestion  that  there  was  in  this  case  any 
mortgage  with  simply  this  other  observation 
that  the  very  case  cited  by  appellant  (Klien 
T.  McNamara,  54  Miss.  00)  states  three  tests 
as  between  a  mortgage  and  conditional  sale: 
First  Was  the  treaty  In  reference  to  a  bor- 
rowing and  lending  of  money,  and  was  the 
obligation  to  repay  incurred?  The  record 
shows  nothing  of  this  sort  Second.  Did 
the  relation  of  creditor  and  debtor  exist  be- 
fore the  conveyance,  and  did  that  relation 
continue?  If  appellee  told  the  truth,  and  he 
is  the  only  witness,  the  record  completely 
negatives  this  test.  •  Third.  Was  there  great 
disparity  between  the  price  of  the  property 
and  the  loan?  No  reason  for  this  test  ex- 
ists in  the  record.  In  short,  the  mere  read- 
ing of  the  note  ends  at  once  any  suggestion 
of  a  mortgage. 

But,  turning  aside  from  that,  we  have  here 
the  positive  and  express  testimony  of  the  ap- 
pellee that  this  transatton  was  a  sale,  and 
nothing  but  a  sale ;  that  it  was  made  in  pur- 
suance of  legal  advice — perfectly  sound  ad- 
vice, too,  be  it  remarked;  and  there  was  a 
note  taken  showing  the  terms  of  the  sale,  and 
corroborating  in  every  detail  the  verbal  state- 
ment of  the  appellee  as  to  the  terms  of  the 
sale.  Now,. let  it  be  noted  and  emphasized 
that  there  is  not  in  the  record  a  scintilla  of 
testimony,  written  or  oral,  as  to  the  terms 
of  the  sale  of  these  mules.  Absolutely  the  ap- 
pellee's testimony,  as  stated,  is  corroborated 
entirely  by  the  note,  and  is  not  contradicted 
in  the  least  degree  by  any  testimony  of  any 
kind  whatsoever;  and  yet  the  majority  hold 
that  not  only  the  suggestion  of  error  must 
be  sustained,  but  that  the  court  below  should 
have  charged  the  Jury  to  find  for  the  appel- 
lant The  court  below,  in  my  Judgment,  most 
properly  charged  the  Jury  to  find  for  the  ap- 
pellee, because  there  was  no  other  testimony 
than  that  I  have  given  as  to  the  terms  of 
the  sale.  And,  as  to  this  transaction  being  a 
sale  with  reservation  of  title,  the  court  below 
had  at  least  to  support  its  instruction  the 
positive  and  uncontradicted  testimony  of 
Payne  and  the  note.  My  Brethren  have  not 
only  no  testimony  as  to  what  this  transaction 
was  to  support  their  conclusion  that  a  per- 
emptory Instruction  should  be  given  for  the 
appellant,  but  they  assume  the  Jury's  func- 
tion of  passing  upon  the  truthfulness  of 
Payne,  even  when  supported  absolutely  in 
every  respect  by  the  note.  This,  it  seems  to 
me,  is  entirely  beyond  the  province  of  the 
court;  for.  If  the  court  were  right  in  any 
possible  view,  most  clearly  and  indubitably  it 
could  do  no  more  than  reverse  the  case  for 
the  determination  of  the  facts  of  this  case 
by  the  Jury. 


But  this  is  not  all.  The  argument  of  the 
learned  counsel  for  appellant  ia  self-deetruc- 
tlve  plainly.  First,  he  argues  that  appellee 
never  at  any  time  had  any  title  to  these  mules ; 
and,  when  that  does  not  work  out  satlafae- 
torily,  he  then  proceeds  to  argue  that  he  did 
ttave  title  to  the  mules,  because  he  must  have 
had  it  to  take  the  mortgage  on  the  mulea, 
which  he  says  the  transaction  amounts  to. 
In  other  words,  he  strenuously  argues,  in  the 
first  place,  that  there  never  was  any  sale,  and 
that  is  the  whole  burden  of  his  argument  In 
this  suggestion  of  error,  citing  many  authori- 
ties to  show  it— that  is  to  say,  that  there 
never  was  any  sale  by  Little  to  appellee — and 
then  proceeds  immediately  thereafter  to  in- 
sist that  appellee  did  have  title,  but  simply 
mortgaged  the  mules  to  Little,  instead  of 
selling  them  to  him.  Another  most  striking 
thing  in  this  record  is  that  to  my  mind,  at 
least  it  is  clearly  shown  that  the  appellants 
were  guilty  of  the  grossest  negligence  In  not 
making  inquiry  of  the  appellee  as  to  what 
claim  he  had  on  these  mules.  Surely  it  was 
the  duty  of  these  supply  merchants,  knowing, 
as  they  admit  they  did  know,  that  Little  w«s 
appellee's  tenant  living  on  appellee's  place, 
and  necessarily  needing  supplies,  to  inquire 
of  appellee  what  claim  be  had  on  these  mules, 
or  what  security  he  bad,  both  for  the  mules 
and  for  supplies.  What  does  the  evidence 
show  In  this  respect?  Mr.  Thompson  testi- 
fled  that  he  did  ask  the  negro  whether  this 
stock  was  under  any  incumbrance  whatever, 
and  that  be  said  be  didn't  owe  Mr.  Payne  a 
cent,  and,  further,  that  he  never  took  a  mort- 
gage unless  he  asked  if  there  was  any  in- 
cumbrance on  the  stuff  or  stock.  That  is  Us 
express  testimony.  Think  of  this  man  ask- 
ing a  negro,  instead  of  asking  Payne,  the  ap- 
pellee, on  whose  place  the  negro  lived ;  and 
it  further  appears  that  he  knew  the  negro 
lived  on  Payne's  place  throughout  the  year 
1907,  yet  never  asked  Payne's  permission  to 
supply  blm,  and  never  asked  Payne  if  he  was 
supplying  him,  or  what  claim  he  had  on  this 
stock.  Thompson  actually  embraced  in  his 
trust  deed  the  mare,  and  the  only  singular 
thing  on  his  part  is  that  he  did  not  claim  the 
mare.  Again,  appellee  testifies  that  he  told 
Parker,  the  trustee,  when  be  came  to  get  the 
stock,  that  he  had  a  claim  on  the  stock  sof- 
flclent  to  hold  them,  and  that  he  thinks  he 
told  him  of  the  note.  Now,  the  appellant  at- 
tempted to  contradict  this  by  showing  that 
the  claim  appellee  mentioned  to  the  trustee. 
Parker,  was  that  he  had  a  landlord's  lien  for 
supplies;  and  appellant  introduced  two  wit- 
nesses to  thus  contradict  appellee,  to  wit  the 
trustee,  Parker,  and  one  Pope  Tanner,  white. 
But  Parker  testified  that  he  went  to  see  ap- 
pellee twice  about  getting  possession  of  the 
mules,  and  that  the  second  time  he  went  back, 
about  two  hours  after  the  first  time,  the  ap- 
pellee did  tell  him  that  he  had  some  papers 
by  virtue  of  which  he  claimed  these  mules, 
and  that  they  (the  papers)  were  good  against 
the  stock;    and  Tanner  testified  posltivdy 
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that  the  appellee  told  him  he  did  have  papers 
under  whi<di  be  claimed  this  stock.  I  men- 
tion this  merely  ^o  show  that  the  effort  to 
break  down  appellee  entirely  failed,  and  that 
the  two  witnesses,  the  trustee  and  Tanner, 
corroborated  the  appellee,  instead  of  contra* 
dieting  him. 

One  other  cnrloos  obliquity  of  vision  to  me 
in  the  opinion  of  the  court:  That  opinion 
states:  "We  have  here  an  illustration  of  a 
most  flagrant  wrong  committed  to  the  manifest 
injury  of  an  Innocent  supply  merchant."  I 
think  the  testimony  which  I  have  quoted  falls 
to  disclose  any  particular  Innocence  on  the 
part  of  this  supply  merchant.  He  knew  this 
negro,  Uttle,  lived  on  the  appellee's  place 
throughout  the  year  1907.  He  knew  the 
negro  had  to  tte  supplied.  He  himself,  at 
that  time,  held  a  past  Indebtedness  from  the 
negro  to  himself,  unsecured,  and  which  he 
was  naturally  very  anxious  to  get.  He  does 
the  curious  thing  of  asking  the  negro,  and  not 
asking  the  appellee,  whether  the  appellee  had 
any  claim  on  these  mules,  either  for  supplies 
to  be  advanced,  which  must  be  advanced,  or 
for  the  purchase  price  of  these  mules;  and 
all,  absolutely  all,  even  the  cost  of  the  trust 
deed,  which  this  innocent  supply  merchant  Is 
out.  so  far  as  this  transaction  is  concerned, 
is  $56.07,  according  to  his  own  testimony. 
And  yet  the  appellee,  who  first  sought  legal 
advice,  and  got  sound  legal  advice,  and  acted 
on  that  legal  advice,  actually  paid  $135.40 
to  Jolm  Payne,  and  $50  to  this  negro,  making 
$185.40,  all  of  which  he  loses,  without  the 
court  being  at  all  concerned  about  this  inno- 
cent farmer's  loss.  So  far  as  the  "flagrant 
wrong"  is  concerned,  doubtless  one  has  been 
committed;  but  it  has  been  to  the  injury  of 
the  appellee,  the  landlord. 

Once  more,  and  finally,  I  refer  to  another 
expression  in  the  opinion.  It  Is  there  stated 
that  the  "sole  purpose  of  the  alleged  sale  to 
Payne  was  that  title  might  momentarily  vest 
In  him  for  the  purpose  of  an  Instantaneous 
resale,  in  order  that  the  relation  of  the  ven- 
dor and  conditional  purchaser  might  exist" 
My  Brethren  have  used'  great  felicity  of  ex- 
pression In  this  sentence.  The  momentary 
vesting,  and  the  instantaneous  resale,  are 
the  very  extremes  to  which  language  can 
be  pressed.  In  the  effort  to  make,  out  of 
mere  language,  a  transaction  which  the  facts 
In  the  case  do  not  show.  One  can  almost 
see  the  "verbal  mortgage"  rising  Into  being, 
out  of  the  mere  Intensl^  of  the  phrasing. 
Bnt,  besides,  are  not  sales  and  resales  on  the 
same  day,  aye,  in  the  same  hour,  of  every 
day  occurrence  in  the  business  world?  1 
tliink  we  are  on  far  safer  ground  when  we 
interpret  this  plain,  simple,  promissory  note 
to  mean  what  It  says  It  means:  and  then. 
If  the  court  was  not  right  In  charging  the 
Jury  to  find  for  the  appellee,  we  should  sim- 
ply hold  that  there  should  have  been  no 
charge  to  find  for  either  party  peremptorily, 
tout  that  the  case  should  be  left  to  be  tried  by 


the  Jury.  The  conrt  not  only  sustains  a  sug- 
gestion of  error  to  a  charge,  not  only  in  per- 
fect harmony  with  all  the  testimony  in  the 
case  as  to  the  sale  and  resale,  but  then  al>- 
solutely  proceeds  to  hold  that  the  Jury  shonld 
have  been  charged,  in  the  face  of  ail  the  evi- 
dence, to  find  for  the  appellant — something 
which  passes  my  comprehension. 

One  other  observation:  The  court  stresses 
an  expression  of  the  appellee  to  the  effect 
that  appellee  told  Uttle  that  "he  missed  it 
in  not  going  and  loading  up  on  ulm."  Pre- 
sumably the  court  thought  there  arose  an  im- 
plication from  this  statement  that  there  was 
a  fraudulent  combination  between  Little  and 
appellee  to  enable  appellee  to  get  supplies 
from  appellant.  It  is  singular  my  Brethren 
did  not  notice  that  in  the  redirect  examina- 
tion of  appellee  he  explained  this  statement, 
and  said  positively  ttiat  that  conversation 
occurred  after  this  lawsuit  was  begun,  and 
had  no  reference  whatever  to  the  year  1907 
and  the  transactions  of  that  year,  which  last 
statement  makes  It  manifest,  as  it  seems  to 
me,  that  the  Implication  tliat  the  court  would 
work  out  of  the  first  statement  does  not 
fairly  arise  out  of  the  testimony  of  the  ap- 
pellee. 

But  I  must  repeat,  in  closing,  that  I  think 
the  case  ought  to  have  been  taken  from  the 
Jury,  and  was  properly  taken  from  the  Jury, 
and  the  peremptory  Instruction  for  the  appel- 
lee was  correct,  as  we  first  held,  because  the 
testimony  of  Payne  Is  absolutely  without  any 
contradiction,  and  Is,  In  addition,  supported 
by  the  written  note.  Really  this  Is  an  ex- 
ceedingly simple  case,  with  absolutely  noth- 
ing in  It,  except  the  long-established  doc- 
trine that  the  vendor  of  personal  property 
may  retain  title  thereto  by  parol,  which  title 
would  t>e  good  against  innocent  purchasers 
for  value  without  notice,  subsequently  pur- 
chasing. The  real  trouble  with  appellant's' 
counsel  is  not  so  much  the  fact  that  the  case 
made  by  this  record  does  not  plainly  show 
he  has  no  case,  but  that  he  entertains  the 
view  that  these  secret  reservations  of  title 
are  iniquitous  and  ought  not  to  l>e  tolerated. 
He  is  struggling  against  wliat  be  thinks  is  an 
unwise  law.  On  this  ground  I  can  stand 
with  him  without  the  least  hesitation.  But 
who  shall  change  this  law,  tills  court  or  the 
Legislature?  Manifestly,  as  long  as  the  se- 
cret reservation  of  title  is  the  law,  we  have 
nothing  to  do  but  enforce  it  I  sincerely 
trust  an  act  will  be  passed  by  the  next  Leg- 
islature, requiring  that  all  reservations  of 
this  character  be  recorded.  But  that  is  an- 
other story. 

It  seems  to  me,  with  all  deference  to  my 
Brethren,  that  their  holding  is  erroneous, 
manifestly.  In  two  respects:  Certainly,  In 
not  limiting  their  holding  to  mere  reversal, 
so  that  the  Jury,  and  not  this  court  may 
pass  upon  the  facts  upon  this  case;  and, 
second,  because  their  holding,  so  far  as  the 
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right  to  reserve  title  to  personal  property  is 
concerned,  absolutely  abolishes  that  right. 

For  these  reasons,  I  dissent  in  toto  from 
the  opinion  and  judgment  In  this  case. 

IK  Hiss.  226) 

SAUCIER  T.  STATE.    (No.  13.619.) 

(Supreme  0>urt  of  MississippL     March  29, 
1909.) 

1.  Cbiminai,  Law  (f  417»)— Evidbnob— Dec- 

I^EATPONS   BY   THIBD    PERSONS. 

On  trial  for  perjury  for  falsely  swearing  to 
an  alibi  for  a  third  person  on  trial  for  robbery, 
declarations  of  the  third  person,  made  in  the 
absence  of  accused,  showing  disreputable  con- 
duct of  the  third  person,  with  which  accused 
did  not  have  any  connection,  were  inadmissible. 
[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  (3ent.  Dig.  i  950;   Dec  Dig.  |  417.*] 

2.  Pebjubt   ({  32*)— Evidence— Adhissibil- 

ITT. 

On  a  trial  for  perjury  for  falsely  swearing 
to  an  alibi  for  a  third  person  on  trial  for  rob- 
beiy,  evidence  of  the  flight  of  the  third  person 
and  of  the  judgment  of  forfeiture  of  his  bond 
was  inadmissible. 

[BM.    Note.— For   other   cases,    see    Perjury, 
Cent.  Dig.  1 108 ;  Dec  Dig.  f  32.*] 

8.   PEBJT7BT     ({    32*)— EVIDENCB— ADinSSIBIL- 

rry. 

On  a  trial  for  perjury  for  falsely  swearing 
to  an  alibi  for  a  third  person  on  trial  for  rob- 
bery, the  admission  in  evidence  of  the  clotbine 
worn  by  the  person  alleged  to  have  been  robbed 
by  the  third  person,  though  in  condition  to  show 
the  third  person's  guilt,  was  erroneous. 

(E}d.    Note.— For   other    cases,    see    Perjury, 
Cent  Dig.  |  108;   Dec.  Dig.  S  32.*] 

4.  PEBJDKT      (i     87*)— INSTHCCTIONS— NUMBKB 
AND   COBBOBOBATION   OF  WITNESSES. 

The  state,  on  a  trial  for  perjury,  when  ask- 
ing the  law  applicable  to  the  indictment,  must 
in  some  of  its  charges  inform  the  jury  that  per- 
jury must  be  established  by  the  testimony  of 
two  witnesses,  or  one  witness  and  corroborat- 
ing circumstances. 

[Bd.    Note.— For    other    cases,    see    Perjury, 
Cent.  Dig.  S  138 ;  Dec.  Dig.  i  37.*] 

5.  Pebjubt  (J  36*)- Matebialitt  of  Testi- 
mony—Question  FOB  COUBT. 

On  a  trial  for  perjury,  the  court  must  de- 
termine the  materiality  of  the  alleged  false  tes- 
timony; and  an  instruction  leaving  that  ques- 
tion to  the  jury  is  erroneous. 

[Ed.    Note.— For   other    cases,    see    Perjury, 
Ont.  Dig.  S  133 ;   Dec  Dig.  {  36.*] 

6.  Pebjubt  (I  29*)— Indictment— Vabiance. 

While  the  day  on  which  perjury  is  com- 
mitted is  not  of  the  essence  of  the  crime,  yet 
where  the  indictment  alleges  one  term  of  court, 
when  the  perjury  occurred  at  another,  or  where 
the  perjury  was  committed  in  reference  to  rec- 
ords, depositions,  or  affidavits  which  are  to  be 
identified  by  the  day  on  which  they  were  made, 
a  variance  between  the  proof  and  the  date  in 
such  reconls,  etc.,  or  a  variance  as  to  when  the 
court  was  really  held,  is  fatal. 

[Ed.    Note.— For    other    cases,    see    Perjury, 
Cent.  Dig.  S  101 ;    Dec  Dig.  I  29.*] 

7.  Indictment  and  Infobmation  (f  160*)  — 
Amendment  to  Confobm  to  Pboof. 

An  indictment  for  perjury,  which  alleges 
that  the  perjury  was  committed  on  August  26th, 
which  shows  who  the  presiding  justice  was,  who 
the  parties  to  the  case  were,  what  the  case  on 
trial  was,  and  that  accused  was  properly  sworn, 


may  be  amended  by  changing  the  day  so  as  to 
conform  to  the  proof. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  I  515;  Dec  Dig. 
f  160.*] 

Appeal  from  Circuit  Court,  Harrison  Coun- 
ty ;  W.  H.  Hardy,  Judge. 

"To  be  officially  reported." 

Wallace  Saucier  was  convicted  of  perjury, 
and  he  appeals.  AlBrmed  orally.  On  sugges- 
tion of  error,  reversed  and  remanded. 

The  Indictment  charged  that  "on  the  29th 
day  of  August,  1908,  at  a  term  of  the  justice 
of  the  peace  court"  Saucier  swore  falsely, 
etc  Upon  the  trial  it  developed  that  the 
justice  of  the  peace  court  was  held  on  the 
27tb  day  of  August,  and  the  district  attorney 
was  allowed  to  amend  the  Indictment 

J.  H.  Mlze,  for  appellant  Oeo.  Butler. 
Asst  Atty.  Gen.,  for  the  State. 

WHITFIELD,  C.  J.  It  was  error  In  the 
court  below  to  permit  the  state  to  show,  by 
the  testimony  of  Qeorge  Malone,  Emma 
Speers,  and  Lillian  Gardner,  the  different 
conversations  liad.  In  the  absence  of  the  ap- 
pellant, between  Bryant  Lemon  and  these 
parties.  This  testimony  had  nothing  on  eartb 
to  do  with  the  guilt  or  innocence  of  this  ap- 
pellant on  the  charge  preferred  against  hlin. 
and  it  would  only  liave  tended  to  inflame  the 
jury  against  him,  by  clouding  the  question  of 
his  guilt  or  Innocence  on  this  specific  charge 
with  a  lot  of  incompetent  testimony  showing 
the  disreputable  conduct  of  Lemon,  with  whicb 
conduct  this  appellant  is  not  shown  to  have 
any  connection  whatever.  This  testimony  Is 
expressly  condemned  In  the  case  of  Brown  ▼. 
State,  57  Miss.  424,  a  case  of  perjury. 

It  was  also  manifest  error  to  allow  the 
state,  over  the  objection  of  the  appellant,  to 
prove  that  Bryant  Lemon  bad  fled,  and  In- 
troduce the  judgment  of  forfeiture  on  hia 
bond  in  the  trial  of  this  case  for  perjury. 
Lemon  had  been  arrested.  Charged  with  rob- 
bery. Whether  he  (Lemon)  had  fled  or  not 
had  nothing  upon  earth  to  do  with  the  guUt 
or  Innocence  of  Saucier  on  this  charge  of  per- 
jury. The  case  of  Pulpus  v.  State,  82  Miss. 
555,  34  South.  2,  settles  this.  See,  also.  Wig- 
more  on  Evidence,  vol.  1,  p.  853,  |  276,  note 
"c,"  and  People  ▼.  Stanley,  47  Cal.  114,  17 
Am.  Rep.  401. 

It  was  also  manifest  error  to  allow  the 
state  to  introduce  in  evidence  the  pants  of 
Beleaise,  the  man  whom  Bryant  Lemon  had 
been  charged  with  robbing.  The  court  admit- 
ted these  pants  on  the  ground,  as  stated  In 
the  record,  "that  Beleaise  testified  that  some- 
body had  robbed  him,  and  therefore  his  pants 
were  competent,  and  that  It  might  be  In  some 
way  connected."  It  Is  perfectly  obvious  that 
the  pants  of  Beleaise  were  oflTered  in  evidence 
for  no  other  purpose  than  to  show  that  Be- 
leaise bad  been  robbed;  this  being  hoped  to 
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be  shown  by  the  condition  of  the  pants.  But 
what  possible  relevancy  to  Sander's  Inno- 
cence or  guilt  of  perjury  had  the  pants  of 
Belealse,  even  If  they  were  In  condition  to 
show  that  Lemon  had  robbed  Belealse?  They 
are  two  distinct,  disconnected  offenses.  In- 
deed, the  learned  judge  below  seems,  unfor- 
tanately,  to  have  confused,  throughout  the 
entire  trial  of  this  case,  the  charge  against 
Lemon  for  robbing  Belealse  with  the  charge 
again  Saucier  for  perjury,  and  to  have  sup- 
posed that  in  some  way  it  was  essential  to 
show,  or  at  least  competent  to  show,  these 
things  which  we  have  pointed  oat,  on  the  trial 
of  Sander  for  perjury.  In  all  this  he  was 
clearly  in  error,  and  it  is  impossible  to  say, 
with  any  certainty,  that  these  errors,  when 
combined,  do  not  constitute  reversible  error, 
and  that  these  flagrant  errors  may  not  have 
contributed  materially  to  produce  a  verdict 
of  guilty. 

It  was  also  error  to  give  the  first  instruc- 
tion for  the  state,  which  is  in  the  following 
words:  "The  court  Instructs  the  jury,  on  be- 
half of  the  state,  that  if  you  believe  from  the 
evidence  beyond  a  reasonable  doubt  that  de- 
fendant, Wallace  Saucier,  testified  as  a  wit- 
ness in  the  justice  of  the  peace  court  before 
H.  D.  Moore,  on  the  27th  day  of  August,  1908, 
on  the  trial  of  the  case  of  the  State  of  Mis- 
sissippi against  Bryant  Lemon,  charged  with 
the  robbery  of  S.  E.  Belealse,  and  that  said 
defendant,  Sander,  was  sworn  by  the  said  H. 
D.  Moore,  justice  of  the  peace  as  aforesaid, 
to  testify  to  the  truth  in  said  matter,  and 
that  the  said  Sauder  then  and  there,  under 
■aid  oatli,  did  willfully,  corruptly,  knowingly, 
and  feloniously  testl^  In  said  court  in  said 
canse  that  he,  the  said  defendant,  Sander, 
was  with  the  said  Bryant  Lemon  from  4 
o'dock  of  the  evening  of  August  26,  1908,  un- 
til the  following  day,  and  that  the  same  was 
a  material  matter  in  said  cause,  and  that  the 
said  defendant,  Wallace  Sauder,  then  and 
there  knew  that  in  fact  and  truth  he  was  not 
with  the  said  Bryant  Lemon  from  4  o'dock  of 
the  evening  of  August  26,  1908,  until  the  fol- 
lowing day,  yon  should  find  the  defendant 
gnllty  as  cliarged  In  the  indictment." 

When  the  state  asked  the  law  applicable 
to  this  indictment  for  perjury,  it  should,  in 
some  of  its  charges,  have  told  the  jury  that  the 
assignment  of  perjury  should  be  established  by 
the  testimony  of  two  witnesses,  or  one  witness 
and  corroborating  circumstances.  The  qnan- 
tnm  of  proof  required  in  perjury  is  well  known, 
and  somewhere  In  the  state's  charges  that 
quantum  should  be  stated  to  be  necessary.  It 
is  true  it  is  stated  in  the  ninth  and  eleventh 
charges  for  the  defense;  but,  even  if  it  could 
properly  be  said  that  these  charges  9  and  11 
cored  this  omission  in  the  first  charge  for  the 
■tate^  It  nevertheless  remains  tme  that  the 
state  ought  always,  on  a  charge  of  perjury, 
somewhere  in  Its  own  charges,  to  state  the 
quantum  of  proof  necessary,  in  order  that  the 
law  of  the  case  may  be  properly  given.  Sup- 
pose no  Instructions  bad  been  given  for  the 


defense  on  this  subject;  manifestly  the  case 
should  be  reversed  for  this  erroneous  charge 
No.  1  in  that  attitude  of  the  case.  The 
charge  No.  1  for  the  state  in  this  respect  is 
therefore  none  the  less  erroneous.  Whether, 
in  view  of  the  fact  that  the  ninth  and 
eleventh  instructions  were  given,  this  omis- 
sion in  the  first  instruction  for  the  state  on 
this  point  would  constitute  reversible  error 
of  itself  alone,  it  is  not  necessary  now  to  de- 
cide. 

This  instruction  is  erroneous  in  a  second 
particular,  which  Is  not  cured  by  any  instruc- 
tion given  for  the  defense,  to  wit :  This  first 
instruction  left  It  to  the  Jury  to  dedde  wheth- 
er the  assignment  of  perjury  was  a  material 
matter  in  the  case.  This  is  expressly  held  er- 
ror in  Cothran  v.  State,  39  Miss.  541.  See 
State  V.  Fannon,  158  Mo.  149,  59  S.  W.  75» 
also.  Bat  this,  also,  we  do  not  hold  revers- 
ible error. 

Another  assignment  of  error  most  earnestly 
Insisted  upon  is  that  the  indictment  alleged 
that  the  perjury  was  committed  on  the  20tta 
day  of  August,  whereas  on  the  trial  the  evi- 
dence showed  that  It  was  committed  on  the 
27th  day  of  August,  and  that  this  was  a 
fatal  variance,  not  amendable  under  our  stat- 
utes. The  court  allowed  the  amendment  to 
be  made,  whereby  the  Indictment  was  made 
to  charge  that  the  perjury  was  committed  on 
the  27th  day  of  August  Learned  counsel 
for  the  appellant.  In  his  very  Ingenious  and 
able  brief,  puts  the  matter  as  if  the  day  on 
which  the  perjury  was  committed  was  of  the 
essence  of  the  crime  of  perjury.  This  Is  a 
misconception,  or,  as  Mr.  Bishop  calls  it,  a 
mistake,  in  his  first  volume  on  New  Criminal 
Procedure  (section  401,  par.  5),  where  he 
says:  "  'In  swearing,'  says  the  r^ort,  'at  a 
trial  before  the  Circuit  Court  of  the  United 
States,  bold«i  at  Portsmouth  on  the  19tb 
day  of  May,  A.  D.  1811,'  a  record  which 
showed  this  court  to  have  been  In  that  year 
holden  'on  the  20th  day  of  May,  the  19th  of 
May  being  Sunday,'  was  rejected  as  not  sus- 
taining the  allegation.  The  liability  of  the 
pleader  IncautioaBly  to  make  the  allegation 
of  the  time  of  this  offense  thus  descriptive, 
and  the  consequence  when  he  mistakes  the 
date,  are  probably  the  origin  of  the  mistake, 
occasionally  appearing  in  the  books,  that, 
speaking  in  general  terms,  the  common-law 
Indictment  for  perjury  must  allege  correctly, 
and  the  evidence  must  so  prove,  the  day  of 
Its  commission,  or  there  will  be  a  fatal  va- 
riance." It  Is  not  that  the  time  or  the  day 
on  which  the  i)erjury  is  committed  Is  of  the 
essence  of  the  crime  of  perjury;  but  If  the 
indictment  Incautiously  alleges  one  term  of 
court,  for  Instance,  when  the  i)erjury  really 
occurred  at  another  term,  or  especially  If  the 
perjury  was  committed  in  reference  to  rec- 
ords, depositions,  or  affidavits,  etc.,  which 
said  records,  etc.,  were  to  be  identified  by  the 
day  on  which  they  were  made,  then,  if  there 
shall  be  a  variance  between  the  proof  and 
the  date  shown  in  such  records,  eta,  or  t 
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variance  as  to  when  the  court  really  was 
held,  such  variance  Is  fatal. 

The  true  doctrine  on  this  subject  Is  very 
clearly  stated  In  the  opinion  of  Mr.  Justice 
Peckham  in  the  case  of  Matthews  v.  United 
States,  161  U.  &  500,  16  Sup.  Ct  640,  40  L. 
Ed.  787.  That  opinion  Is  so  valuable  on  this 
point  that  we  quote  it  In  full:  "The  only  point 
suggested  by  counsel  for  plaintiff  In  error 
upon  which  to  obtain  a  reversal  of  the  Judg- 
ment is  the  fact  of  the  variance  between  the 
indictment  and  the  proof  as  to  the  day  when 
the  alleged  perjury  was  committed.  We 
think  the  decision  of  the  court  below  was 
clearly  right  The  cases  cited  by  counsel 
for  plaintiff  in  error,  in  regard  to  the  neces- 
sity for  specific  and  accurate  proof  of  the 
very  day  upon  which  the  perjury  was  alleged 
to  have  been  committed,  were  those  in  rela- 
tion to  records,  depositions,  or  affidavits,  which 
were  to  be  identified  by  the  day  on  which 
they  were  made  or  taken.  Under  such  cir- 
cumstances a  misdescription  of  the  date  of 
the  particular  record,  deposition,  or  affidavit 
has  sometimes  been  held  fatal  on  the  ground, 
substantially,  tliat  it  has  not  been  identified 
as  the  particular  one  in  which  the  perjury  Is 
alleged  to  have  been  committed,  because  the 
record  or  other  paper  itself  bears  one  date 
and  the  Indictment  describing  it  bears  anoth- 
er. It  is  not  the  same  record,  and  therefore 
there  is  variance,  which  lias  been  held  fatal 
to  a  conviction.  In  this  case  there  was  no 
record  which  was  contradicted  by  the  proof 
given  upon  this  trial.  The  trial  was  de- 
scribed accurately,  the  parties  to  it,  the 
court  in  which  it  took  place,  the  term,  and 
the  time  at  which  it  was  tried,  and  the  only 
difference  between  the  allegation  in  the  in- 
dictment and  the  proof  in  the  case  is  that 
during  this  trial,  which  occupied  several 
days,  the  plaintiff  In  error  swore  on  the  6th 
of  June,  instead  of  on  the  7th,  as  alleged  in 
the  Indictment,  to  the  matter  which  was  al- 
leged to  be  false.  The  date  upon  which  the 
evidence  was  given,  which  was  alleged  to 
have  been  false,  appeared  by  the  stenograph- 
er's minutes,  who  took  the  evidence  on  the 
trial,  to  have  been  the  6th  of  June.  This  Is 
no  record,  and  it  is  not  within  the  principle 
upon  which  the  cases  relied  upon  by  counsel 
for  plaintiff  in  error  were  decided.  Such  a 
variance  as  appears  in  this  case  is  not  mate- 
rial. Rex  V.  Ck>ppard,  3  Car.  &  P.  69;  Keator 
V.  People,  32  Mich.  484;  People  v.  Hoag,  2 
Parker,  Cr.  R.  9.  It  will  be  seen  that  the 
time  was  stated  under  a  videlicet  in  this  In- 
dictment, although  that  fact  is  probably  not 
very  material  The  opinion  written  by  the 
learned  Judge  in  denying  the  motion  for  a 
new  trial  and  in  arrest  of  Judgment  says  all 
that  Is  necessary  to  be  said  in  this  case,  and 


we  concur  entirely  in  the  conclusion  reached 
by  him."  The  same  doctrine  is  laid  down  in 
2  Mcaain  on  Criminal  Law,  i  882,  and  In  16 
Enc.  PI.  &  Pr.  p.  348,  Including  note  2,  and 
the  authorities  therein  cited,  especially  Com- 
monwealth V.  Soper,  133  Mass.  3S^  and 
Keator  v.  People,  32  Mich.  484. 

It  is  to  be  most  especially  observed,  far- 
ther, that  the  indictment  in  this  case  no- 
where charges  that  the  Justice's  court  waa 
held  on  the  26th  day  of  August  The  alle- 
gation, so  far  as  time  is  concerned,  is  mere- 
ly, and  only,  that  Saucier,  the  appellant  com- 
mitted the  perjury  on  the  26th  day  of  Au- 
gust There  Is  no  allegation  that  the  court 
was  held  on  the  26th  day  of  August  It  la 
simply  averred  on  this  point  In  the  Indict- 
ment that  Wallace  Saucier,  late  of  the  coun- 
ty aforesaid,  on  the  26th  day  of  August 
A.  D.  1908,  at  a  term  of  the  justice  of  the 
peace  court  held  In  the  city  of  Gulfport, 
supervisor's  district  2,  Harrison  county. 
Miss.,  and  presided  over  by  H.  D.  Moore,  Jus- 
tice of  the  peace  for  said  supervisor's  dis- 
trict In  said  county  and  state,  in  said  court 
of  law,  in  the  case  of  the  State  of  Mississippi 
against  Bryant  Lemon,  charged  with  rob- 
bery, testified,  etc.  The  "then  and  there" 
refer  to  the  time  of  the  alleged  commission 
of  the  perjury  by  said  Saucier,  not  to  any 
time  when  the  court  was  held.  Besides  all 
which.  It  is  further  to  be  observed  that  there 
Is  no  particular  term  of  the  court  of  a  Jus- 
tice of  the  peace  when  such  court  is  held  as 
a  committing  court  There  is,  therefore,  not 
in  this  case  any  allegation  as  to  the  term  of 
the  Justice  of  the  peace's  conrt  being  held  at 
any  particular  time,  and  so  no  necessity  for 
treating  such  description  of  the  term  of  the 
court  as  one  not  to  be  contradicted  by  parol. 
In  short,  when  the  indictment  is  critically 
examined,  It  appears  that  the  only  point  left 
to  be  made  Is  that  it  was  a  fatal  variance 
to  allow  evidence  to  be  introduced  to  show 
that  Wallace  Saucier  delivered  verbal  testi- 
mony wherein  he  committed  perjury  on  Au- 
gust 27th,  when  the  indictment  alleged  mere- 
ly that  he  committed  this  perjury  on  the  26th. 
It  is  perfectly  dear  who  the  presiding  Jus- 
tice was,  who  the  parties  were  to  the  case, 
what  the  case  was  on  trial,  that  he  was  prop- 
erly sworn,  etc.  The  only  thing  objected  to, 
when  the  record  is  closely  scanned,  is  that 
be  is  alleged  to  have  committed  perjury  on 
the  26th,  and  the  testimony  was  offered  to 
show  that  he  committed  it  on  the  27th. 
This  Is  no  variance  fatal  to  the  prosecution 
— no  variance  preventing  a  proper  amend- 
ment on  an  indictment  such  as  was  had. 

But  for  the  many  manifest  errors  which 
we  have  hereinbefore  pointed  out  the  Judg- 
ment Is  reversed  and  the  cause  remanded. 
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NEW  TORK  LIFE  INS.  CO.  ▼.  EASTER- 
LING.     (No.  13,859.) 

(Supreme  C!onrt  of  Mississippi.    March  29, 
1909.) 

Appeal  from  Circuit  Court,  Hinds  County; 
W.  H.  Potter,  Judge. 

Action  by  Annie  J.  Easterling  against  tlie 
New  York  Life  Insurance  Company.  Judgment 
for  plaintifF.     Defendant  appeals.     Affirmed. 

McWiille  &  Thompson,  for  appellant  Hallam 
ft  Cooper,  for  appellee. 

PER  CURIAM.    Judgment  afiBrmed. 


OOHN  ▼.  WEISSINOBfR,  SheritC. 
(Na  13,745.) 

(Supreme  Court  of  Mississippi.    March  29, 
1909.) 

Appeal  from  Chancery  Court,  Sunflower  0)un- 
ty:  M.  B.  Denton,  Chancellor. 

Action  between  M.  Cohn  and  R.  8.  Weissinger, 
Sheriff.  From  the  judgment,  Cohn  appeals.  Af- 
firmed. 

Chapman  &  Williams,  for  appellant.  Frank 
B.  Everett,  for  appellee. 

PER  CURIAM.    Judgment  affirmed. 


MISSISSIPPI  COTTON  OIL  CO.  t.  NUTT 
et  al.    (No.  13.898.) 

(Supreme  Court  of  Mississippi.    March  29, 
1909.) 

Appeal  from  drcnit  Court,  Washington  Coun- 
ty: Sydney  Smith,  Judge. 

Action  between  the  Mississippi  Cotton  Oil 
Company  and  John  K.  Nutt  and  Putnam  & 
King,  Limited,  claimants.  From  the  judgment, 
the  oil  company  appeals.    Affirmed. 

Campbell  Sc  Gashin,  for  appellant.  Percy, 
Moody  &  Percy,  for  appellees. 

PER  CURIAM.    Judgment  affirmed. 


HOWELL  T.  FALKNER  et  al.    (No.  13,603.) 

(Supreme  Court  of  Mississippi.    March  29, 
1909.) 

Appeal  from  (Thancery  Court,  Attala  County; 
J.  F.  McCool,  Chancellor. 

Action  between  William  S.  Howell  and  Wil- 
liam J.  Falkner  and  others.  From  the  judg- 
ment, Howell  appeals.     Affirmed. 

Dodd  ft  Dodd  and  McWillle  ft  Thompson,  for 
appellant.  J.  A.  Teat  and  Watkins  ft  Watkins, 
for  appellees. 

PER  CURIAM.    Judgment  affirmed. 


COOPER  T.  GOLDFARB  et  al.    (No.  18,215.) 

(Supreme  Court  of  Mississippi    March  29, 

1909.) 

Appeal  from  Chancery  Court,  Sharkey  Coun- 
ty;  W.  P.  S.  Ventress,  Chancellor. 

Action  between  Katie  Cooper  and  E2.  I.  and 
S.  P.  Goldfarb.  From  the  judgment.  Cooper 
appeals.     Affirmed. 


Mayes   ft  Longstreet,   for  appellant     Camp- 
bell &  Cashin,  for  appellees. 

PER  CURIAM.    Judgment  affirmed. 


PH(ENIX   INS.  CO.  T.  DB  LOACH. 

(No.  13.601.) 

(Supreme  Court  of  MIssissippL    March  28, 

1909.) 

Appeal  from  Circuit  Court  Holmes  County; 
Sydney  Smith,  Judge. 

Action  between  tlie  Phoenix  Insurance  Com- 
pany and  M.  C.  De  Loach.  From  the  judgment 
the  Insurance  company  appeals.    Affirmed. 

McLanrin,  Armistead  •&  Brien  and  Tim  B. 
Cooper,  for  appellant  Boothe  &  Pepper,  (or 
appellee. 

PER  CURIAM.     Judgment  affirmed. 


(UO  Ala.  196) 

STATE  ez  reL  SIGSBBJB  et  al.  t.  CITT  OF 

BIRMINGHAM  et  al. 

(Supreme  Court  of  Alabama.     Dec.   17,   1908. 

On  Rehearing,  Feb.  5,  1909.) 

1.  Quo  Wabbanto  (J  16*)—Qbound8— Exer- 
cise  OF   COBPOBATK   FBANCHISES. 

Under  Code  1907,  |  5463,  authorising  quo 
warranto  for  usurpation  of  franchises,  the  writ 
lies  to  test  the  Talidity  of  an  election  by  whidi 
territory  was  annexed  to  a  city,  where  the  city 
has  designated  such  territory  as  a  ward,  and 
has  sworn  in  eouncilmen  therefrom,  and  has  as- 
sumed to  exercise  sanitary  and  police  authority 
over  the  territory,  claiming  that  the  same  is  a 
part  of  the  city. 

[Bd.  Note.— For  other  cases,  see  Quo  War^ 
ranto,  Dec.  IMg.  i  16.»] 

2.  Statutes  (|  90*)— Local  Laws— Constito- 
IlONAI.  Pbovisions. 

Const  1901,  I  101,  par.  29.  prohibiting 
local  legislation  for  the  conduct  of  elections, 
places  of  voting,  changing  the  boundaries  of 
wards  or  districts,  etc.,  when  considered  in  con- 
nection with  paragraph  18.  providing  that  the 
same  shall  not  prohibit  the  Legislature  from 
altering  or  rearranging  the  boundaries  of  a 
city,  etc,  refers  only  to  changes  as  to  elections, 
and  boundaries  of  wards  already  in  the  munici- 

fiality.  but  does  not  touch  the  subject  of  cbang* 
ng  the  boundaries  by  adding  new  territory; 
and  Act  Aug.  8,  1907  (Loc  Acts  1907,  p.  90^. 
authorizing  the  annexation  of  territory  to  a  city 
and  providing  for  an  election  to  determine 
whether  the  act  shall  go  into  effect  !■  not  in- 
valid. 

[Ed.    Note.— For  other  cases,   see   Statutes, 
Cent  Dig.  S  97;   Dec.  Dig.  S  90.*] 

8.  McNiciPAi,  Cobpobatioks  (S  34*)—Annex- 
ation  of  Tebbitobt— Statutes— EutcTiONS 

— "SiMILAK." 

Under  Code  1907.  §§  1070-1074.  1125,  au- 
thorizing the  annexation  of  territory  to  a  city, 
providing  that  after  an  election  nas  been  hera 
In  any  territory  on  the  question  of  annexation, 
under  this  or  any  "similar"  law,  no  subsequent 
election  shall  be  ordered  for  such  territory  or 
any  part  thereof  within  six  months,  an  election 
under  section  1073,  to  annex  territory  to  a  city, 
held  within  six  months  after  an  election  for  the 
annexation  of  such  territory  and  other  territory 
to  the  city,  under  Act  Aug.  8,  1907  (Loc.  Acts 
1907,  p.  902),  authorizing  the  annexation  of  ter- 
ritory to  the  city  on  the  act  being  approved  by 
the  voters  at  an  election,  is  invalid ;    the  word 
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"rimllar"  not  meaning  "precisely  alike."  but 
meaning  "with  more  or  less  resemblance. 

[Bd.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  I  34.* 

For  other  definitions,  see  Words  and  Phrases, 
ToL  7,  pp.  6515,  6516.] 

On  Rehearing. 

4.  Appeai  and  Ebbob  (J  835*)  —  Questionb 

Reviewablk  on  Rebeabino. 

The  Supreme  Court  on  rehearing  will  not 
consider  constitutional  questions  not  considered 
in  the  trial  court,  and  not  presented  in  the 
argument  of  the  case  in  the  Supreme  Court 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  U  3241-3246;  Dec.  Dig.  { 
ooo.*J 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty; A.  O.  Lane,  Judge. 

Quo  warranto  by  the  State,  on  the  rela- 
tion of  J.  N.  Slgsbee  and  otbers,  against  the 
City  of  Birmingham  and  others.  From  a 
Judgment  of  dismissal  on  sustaining  de- 
murrers to  the  petition,  relators  appeaL  Re- 
versed and  remanded. 

John  O.  Forney  and  'Plnkney  Scott,  for  ap- 
pellants.   R.  H.  Thatch,  for  appellees. 

SIMPSON,  J.  This  Is  a  quo  warranto 
proceeding,  instituted  by  the  appellants  to 
test  the  validity  of  certain  elections  by  which 
certain  territory,  described  in  the  petition, 
was  annexed,  or  Intended  to  be  annexed,  to 
the  city  of  Birmingham.  On  the  8th  day  of 
August,  1907,  the  act  of  the  Legislature  was 
approved,  being  "An  act  to  alter  or  rearrange 
the  boundary  lines  of  the  city  of  Birming- 
ham, Alabama."  Said  act  provided  for  al- 
tering and  rearranging  the  boundary  lines 
of  said  city;  by  adding  thereto  the  territory 
described  in  the  petition,  but  by  section  3 
thereof  provided  for  an  election  to  be  held 
to  determine  whether  said  act  should  go  In- 
to effect,  and  that.  If  a  majority  of  the  qual- 
ified voters  participating  In  said  election 
should  vote  In  favor  of  "Greater  Birming- 
ham," "said  act  shall  become  In  full  force 
and  effect  on  the  Ist  day  of  October,  1909," 
but.  If  a  majority  be  against  the  proposition, 
"then  this  act  shall  be  null  and  void."  Loc. 
Acts  1907,  p.  902.  Under  and  by  virtue  of 
said  act  an  election  was  held  on  January 
6,  1908,  and  the  returns  were  duly  made, 
though  the  record  does  not  show  what  the 
result  of  said  election  was.  The  city  council 
of  said  city  then  passed  a  resolution  (pur- 
porting to  be  under  section  1071,  Code  of 
1907)  requesting  the  probate  Judge  to  call  an 
election  for  the  purpose  of  annexing  a  part 
of  the  same  territory  to  the  said  city,  and 
the  election  was  accordingly  held  June  30, 
1908,  resulting  in  a  vote  In  favor  of  said 
annexation.  Under  the  act  of  August  8, 1907, 
as  will  be  seen.  If  that  election  of  January 
6,  1908,  resulted  favorably,  the  act  was  not 
to  go  Into  effect  until  October  1, 1909,  go  that, 
whether  that  election  was  lost  or  carried,  the 


result  will  be  the  same  as  to  this  case.  De- 
murrers were  sustained,  and  the  circuit  court 
dismissed  the  petition  for  a  writ  of  quo 
warranto,  and  the  relators  appealed. 

The  appellees  Insist  that  said  action  of  t^o 
court  was  without  error,  because,  first,  c 
warranto  is  not  the  proper  proceeding,  p 
appears  that  the  exercise  of  the  frar 
was  only  threatened   (as  was  the  c 
the  cause  of  State  ex  rel.  Johnson  v 
and  City  Council  of  Ensley,  142  Ala. 
South.  802);    but  the  petition,  as  a 
alleges  that  said  city  has  annexed 
ritory  described,  has  designated  It  ai 
11,"   "has   sworn   In  coundlmen   frc 
ward,  and  assumed  to  exercise  sanit 
police  authority  over  said  territory, 
every  respect  claims  the  said  part 
territory  a  part  of  the  municipal  dt; 
city  of  Birmingham,  and  Is  exerclsl 
nlclpal  functions  and  privileges,  thn 
mayor,  police  oEBcers,  sanitary  offlw 
others  Intrusted  with  such  duties  1 
city."    This  shows  actual  exercise,  ai 
mere  threat  to  exercise,  the  franchise 
ernlng    said    territory.     Quo   warn 
the  proper  remedy   in   this  case. 
6463,  Code  of  1907;    City  of  Unlom 
State  ex  rel.  Glass,  145  Ala.  471,  39 
814. 

It  Is  next  Insisted  that  section  3  of 
of  August  8,  1907,  Is  void,  as  being 
traventlon  of  paragraph  29  of  sect 
of  the  ConsUtntlon  of  1901.     Said 
prohibits  local  legislation  In  regard  to 
ber  of  subjects;    said  paragraph  2 
as  follows:    "Providing  for  the  con 
elections  or  designating  places  of  vo 
changing  the  boundaries  of  wards,  p 
or  districts,  except  in  the  event  of 
gauization  of  new  counties,  or  the  c 
of  the  lines  of  old  counties."    ThI 
graph  evidently  refers  to  making  chi 
regard  to  elections,  and  changing  the 
arles  of  wards  already  in  the  muni 
and  does  not  touch  the  subject  of  c 
the  boundaries  of  the  municipality  1 
adding  new  territory  to  It     This  Is  made 
very  clear  by  paragrapjj  18  of  the  same  sec- 
tion, which,  after  prohlbltng  the  "amending, 
confirming  or  extending  the  charter  of  any 
private  or  municipal  corporation,  or  remit- 
ting   the    forfeiture    thereof,"    adds    these 
words:     "Provided,  this  shall  not  prohibit 
the  Legislature  from  altering  or  rearrang- 
ing the  boundaries  of  the  city,  town  or  vil- 
lage."   Section  3  of  the  act  of  August  8, 1907, 
Is  not  violative  of  section  104  of  the  Con- 
stitution ;   and  as  said  act  provides  for  only 
one  election,  and  the  election  of  January  6, 
1938,  having  been  held  thereunder,  and  be- 
ing valid,  no  other  election  could  be  called 
thereunder. 

Article  3  of  chapter  32  of  the  Code  of  1907 
(sections  1070-1074)  provides  for  the  exten- 
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sion  of  the  limits  of  any  town  or  city,  and 
article  4  of  tbe  same  chapter  provides  for 
extending  the  corporate  Umlta  of  "any  city 
having  25,000  inhabitants  or  more,"  In  which 
class  the  city  of  Birmingham  is  (sections 
1076-1125,  Code  of  1907).  Section  1073  (be- 
ing in  said  third  article)  provides  that  "after 
an  election  has  been  held  in  any  territory, 
nnder  the  provisions  of  this  article,  or  any 
other  law,  no  other  or  subsequent  election 
shall  be  ordered  or  held  for  the  same  ter- 
ritory or  any  part  thereof  within  six  months 
next  after  said  election."  Section  1125  (be- 
In^  in  article  4)  provides  that  "after  an  elec- 
tion has  been  held  in  any  territory,  under 
tbe  provisions  of  this  or  any  other  similar 
law,  no  other  or  subsequent  election  shall  be 
ordered  or  held  for  the  same  territory,  or  any 
part  thereof,  within  six  months  next  after 
Bald  election."  Whetb»  the  provisions  of 
article  4  were  intended  to  be  the  only  law 
by  which  the  limits  of  a  city  of  25,000  or 
more  inhabitants  could  be  extended,  or 
whether,  to  effect  such  end,  article  3  might 
also  be  proceeded  under,  need  not  be  decided, 
as  the  result  would  be  the  same  in  this  case. 
If  said  city  acted  under  article  3,  then  section 
1073  is  an  absolute  prohibition  on  any  elec- 
tion within  six  months.  If  the  election  could 
be  held  to  have  taken  place  under  the  fourth 
article,  then  an  election  Is  equally  prohibit- 
ed within  six  months,  provided  the  act  of 
August  8,  1907,  is  a  "similar  law"  to  that 
contained  In  the  Code. 

The  word  "similar"  Is  derived  from  the 
liStin  word  "slmllis,"  meaning  "like,"  and 
while  its  meaning  in  some  connections  is 
"exactly  corresponding,"  "precisely  alike," 
yet  it  is  frequently  used  to  mean  "nearly 
corresponding,"  "resembling  in  many  par- 
ticulars," "somewhat  like,"  "having  a  general 
likeness."  Webster's  Intemat  Diet  Worces- 
ter defines  It  as  "like,"  "resembling,"  "having 
a  resemblance."  And  the  Century  Dictionary 
defines  it:  "Having  characteristics  in  com- 
mon, like  in  form,  appearance,  size,  quali- 
ties, relations,  etc.;  having  a  more  or  less 
mariied  resemblance;  in  some  respects  iden- 
tical; bearing  a  resemblance."  So,  in  ar- 
riving at  its  meaning  in  legislation,  it  is 
necessary  to  consider  its  connection,  and  the 
object  intended  to  be  accomplished  by  its 
use.  In  construing  the  tariff  laws,  holding 
that  goods  which  were  woven  from  threads 
already  dyed  were  "of  similar  description" 
to  goods  which  were  woven  in  gray  and 
afterwards  printed,  although  they  differed 
in  several  other  particulars,  the  Supreme 
Court  of  the  United  States  said:  "The  stat- 
ute does  not  contemplate  that  goods  classed 
under  the  words  'of  similar  description' 
shall  be  In  all  respects  the  same."  Green- 
leaf  V.  Goodrich,  101  U.  S.  278,  283,  25  L.  Ed. 
845.  Wlhere  a  testator  left  bequests  to  cer- 
tain charitable  and  educational  institutions. 
It  was  said:    "Similarity  Is  not  Identity,  but 


resemblance  between  different  things."  The 
"Friends'  School"  and  the  "Bast  Greenwich 
Academy"  were  similar  institutions  to 
"Brown  University,"  though  "the  studies 
taught  by  them  are  narrower  in  range  and 
lower  in  grade,  to  some  extent,  than  those 
which  are  taught  In  Brown  University,"  and 
th^  differed  In  some  other  particulars.  The 
court,  continuing,  said:  "It  was  apparently 
the  purpose  of  the  testator  to  advance  the 
higher  education  of  the  people,"  etc.  In 
the  same  case  it  was  held  that  a  "Home  for 
Aged  Women"  and  a  "Home  for  the  Aged  of 
tbe  Little  Sisters  of  the  Poor"  were  similar 
Institutions  to  a  "Home  for  Aged  Men." 
Rhode  Island  Hospital  Trust  Co.  v.  Olney  et 
al.,  16  R.  I.  184,  18  Atl.  118. 

The  evident  purpose  of  section  1125  of  the 
Code  of  1907  was  to  provide  that,  after  the 
people  had  once  been  called  on  to  vote  on 
the  question  of  the  annexation  of  the  addi- 
tional territory  to  the  municipality,  they 
should  not  be  called  to  vote  on  substantially 
the  same  proposition  again  within  six 
months.  In  this  case  the  territory  Involved 
was  Included  In  both  elections.  The  elec- 
tors are  the  same;  for,  while  the  act  of  Au- 
gust 8,  1907,  provides  that  "all  tbe  qualified 
electors,  residing  In  the  territory,"  may  vote, 
and  that  the  election  shall  be  held  under  the 
provisions  of  the  general  election  laws  of  the 
state,  and  section  1082  of  the  Code  provides 
that  "each  qualified  voter,  who  has  resided 
within  the  boundaries  of  the  territory  pro- 
posed to  be  brought  into  the  city  for  three 
months  next  preceding  the  election,  may 
vote,"  the  Constitution  requires  that.  In  or- 
der to  be  a  qualified  elector,  the  person 
shall  have  resided  In  the  precinct  or  ward 
three  months.  The  provisions  In  article  4  of 
tbe  Code,  not  found  In  tbe  act  of  August 
8,  1907,  relate  mainly  to  matters  of  detail, 
within  the  powers  of  the  governing  body 
of  the  city  at  any  rate. 

However  that  may  be,  the  limitation  Is 
peremptory,  and  It  results  that  the  election 
of  January  6,  1908,  Is  valid,  and  that  that  of 
June  30,  1908,  is  invalid;  and  as  under  tbe 
election  of  January  6,  1908,  the  law  does 
not  go  into  effect  until  October  1,  1909,  the 
dty  of  Birmingham  is  without  authority  to 
exercise  Its  franchise  over  said  territory  now. 

Tbe  Judgment  of  the  court  is  reversed,  and 
tbe  cause  remanded. 

TYSON,  0.  J.,  and  ANDERSON  and  DEN- 
SON,  JJ.,  concur. 

On  Rehearing. 

PER  CURIAM.  As  the  only  constitutional 
question  presented  by  tbe  demurrer  is  wheth- 
er the  act  of  August  8,  1907,  is  violative  of 
section  104,  par.  29,  of  the  Constitution,  and 
that  was  the  only  question  considered  by  the 
court  below  and  in  tbe  argument  of  the  case 
here,  we  cannot  consider  other  constitutional 
questions  suggested  to  na. 
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(160  Ala.  181) 

STATE  ex  rel.  McKINLBT  et  al.  v.  MARTIN. 

(Supreme  Court  of  Alabama.     Feb.  11,  1909.) 

1.  Statutes  (8  60*)— Enactment. 

The  court  will  go  behind  a  statute  to  the 
legislative  records  to  ascertain  whether  It  has 
a  legal  existence  only  where  the  attention  of  the 
court  is  called  to  the  particular  error. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  {  55:   Dec  Dig.  {  60.*] 

2.  Statutes  (8  23*)  —  Adoption  —  Conbtito- 

TIONAL  PBOVISIONS. 

Under  Const  1901,  |  63,  providing  that  on 
the  final  passage  of  a  bill  the  vote  must  be  talcen 
by  yeas  and  nays  and  the  names  of  those  voting 
for  and  against  entered  on  the  journals,  etc.,  the 
official  journal  of  the  Senate,  showing  that  on 
the  final  passage  of  a  bill  there  were  14  yeas 
and  14  nays,  and  that  the  Lieutenant  Qovemor 
gave  the  casting  vote  in  favor  of  the  bill,  and 
only  setting  out  the  names  of  those  voting  yea, 
does  not  show  the  legal  passage  of  the  bill. 

[Bid.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  f  27 ;  Dec.  Dig.  {  23.*] 

S.  Statbs  (S  37*)  —  Lkoislatubb  —  "Of»iciai, 

Journal." 

The  "official  Journal"  of  each  of  the  houses 
of  the  Legislature  is  the  journal  filed  in  the 
office  of  the  Secretary  of  State  in  accordance 
with  law,  and  it  controls  in  case  of  any  discrep- 
ancy between  it  and  the  printed  Journal. 

[Ed.  Note.— For  other  cases,  see  States,  Dec. 
Dig.  f  37.*] 

4.  SxATurra  (§  23*)  — Adoption- CowsTiTD- 
noNAL  Pbovisions. 

Under  Const.  1901,  I  125,  authorizing  the 
GoTemor  to  return  to  the  Legislature  a  bill 
with  proposed  amendment  and  providing  that 
the  vote  shall  be  taken  on  such  amendment  only, 
the  fact  that  the  journal  of  the  Senate  shows 
that  the  Governor  returned  a  bill  suggesting  an 
amendment  and  that  the  amendment  was  passed, 
giving  the  yeas  and  nays  properly  entered,  does 
not  cure  a  defect  in  the  passage  of  the  original 
bill. 

[Ed.  Note.— For  other  cases,  see  Statutes,  Dec 
Dfg.  i  23.*] 

5.  (BviDBNCK  (§  387*)— Legislative  Joubnals 
— ^Pabol  Evidence. 

The  jonmals  of  the  two  bonses  of  the  Legis- 
lature are  the  sole  records  of  legislative  proceed- 
ings, and  they  can  neither  be  contradicted  nor 
amplified  by  memoranda  of  the  clerical  officers 
of  the  houses. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  EHg.  |  1699;   Dec  Dig.  |  387.*] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty;  A.  O.  Lane,  Judge. 

Quo  warranto  by  the  State  of  Alabama,  on 
the  relation  of  B.  W.  McKinley  and  others, 
against  H.  L.  Martin,  to  test  defendant's 
right  to  the  office  of  alderman  in  the  city 
of  Birmingham.  From  an  order  denying  the 
writ,  relators  appeal.    Affirmed. 

Jere  C.  King  and  J.  S.  Kennedy,  for  appel- 
lants.   F.  B,  Blackburn,  for  appellee. 

SIMPSON,  J.  This  appeal  Is  from  the 
order  of  the  circuit  Judge  denying  a  writ  of 
quo  warranto  to  the  respondent  to  test  bis 
right  to  the  office  of  alderman  In  the  dty  of 
Birmingham,  etc.  The  substance  of  the  peti- 
tion Is  that  the  "act  to  alter  or  rearrange  the 


boundary  lines  of  the  dty  of  Birmingham," 
approved  August  8,  1907  (Loc  Acts  1907,  p. 
902),  known  as  the  "Greater  Birmingham 
Act,"  having  become  a  law,  and  an  election 
thereunder  held  on  January  6,  1908,  the  sub- 
sequent election  for  attaching  the  city  of 
Avondale  to  said  dty  of  Birmingham,  held 
June  6,  1908,  being  within  the  six  months 
fixed  by  statute,  within  which  no  other  elec- 
tion could  be  held.  Is  void,  and  that  there- 
fore the  election  of  the  respondent,  as  a  re- 
sult of  said  election,  is  void. 

When  this  question  was  recently  before 
this  court.  In  the  case  of  State  ex  rel.  Sigsbee 
et  al.  V.  City  of  Birmingham  et  al.,  48  South. 
843,  the  only  question  raised  by  the  pleading 
and  insisted  on  by  counsel  was  as  to  wheth- 
er section  3  of  said  "Greater  Birmingham 
Act"  was  violative  of  paragraph  29  of  section 
104  of  the  Constitution  of  1901.  It  is  now 
insisted  that  said  "Greater  Birmingham  Act" 
Is  void,  because  the  journals  of  the  Legisla- 
ture show  that  the  requirements  of  the  Con- 
stitution were  not  compiled  with  in  the  pas- 
sage of  the  bill  through  the  Senate  The 
question  now  before  the  court  was  not  in- 
volved in  that  decision.  The  case  of  M.  &  A. 
of  Wetumpka  v.  Wetumpka  W.  Co.,  63  Ala. 
611,  does  not  touch  this  question,  but  de- 
cides merely  that  this  court  will  take  judidal 
notice  of  the  charter  of  a  municipal  corpora- 
tion. 

This  court  has  frequently  dedded,  both  be- 
fore and  since  the  adoption  of  our  present 
Constitution,  that  when  the  question  Is  prop- 
erly presented  the  court  will  "go  behind  the 
statute  to  the  legislative  records,  to  ascertain 
whether  it  has  a  legal  existence"  (Jones  ▼. 
Hutchinson,  43  Ala.  721 ;  Moody  ▼.  State,  48 
Ala.  115,  17  Am.  Rep.  28 ;  Moog  v.  Randolph, 
77  Ala.  697;  Sayre  v.  Pollard,  77  Ala.  608; 
Walker  v.  City  Coundl  of  Montgomery,  139 
Ala.  468,  36  South.  23);  but  the  court  has 
never  undertaken  to  go  into  an  examination 
of  the  journals,  when  no  suggestion  is  made 
of  a  defect  therein.  On  the  contrary,  in  a 
case  which  was  not  reported,  this  court  re- 
fused to  examine  the  Jonmals  on  the  mere 
general  suggestion  that  error  was  apparent 
therein,  without  calling  the  attention  of  the 
court  to  the  particular  error.  This  rule  is 
manifestly  correct;  for,  in  the  numerous 
constitutional  questions  which  come  before 
this  court.  It  would  entail  an  enormous,  and 
in  most  cases  a  fruitless,  labor  on  the  court 
to  make  an  exhaustive  Investigation  through 
the  journals  of  both  the  Senate  and  the- 
House.  It  is  but  reasonable,  then,  to  pre- 
sume that,  if  the  diligence  of  counsel  has  not 
discovered  any  error  in  the  Journals,  there  Is 
no  failure  to  comply  with  the  law  therein 
shown,  and  that  the  act  is  constitutional  on 
that  point. 

Our  attention  being  now  called  to  it,  we 
find,  from  an  examination  of  the  Senate  Jour- 
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nal  of  1907,  that  House  Bin  No.  029,  "to  alter 
or  rearrange  the  boundary  lines  of  the  city  of 
Birmingham,"  was  not  passed  In  accordance 
with  the  requirements  of  the  Constitution. 
Section  63  of  the  Ck>n8tltutlon  Is  Imperative 
to  the  eftect  that,  on  final  passage  of  a  bill, 
the  vote  must  be  "taken,  by  yeas  and  nays, 
the  names  of  the  members  voting  for  and 
against  the  same  be  entered  upon  the  jour- 
nals, and  a  majority  of  each  bouse  be  record- 
ed thereon  as  voting  In  Its  favor."  The  only 
official  Journal  Is  that  which  Is  filed  In  the  of- 
fice of  the  Secretary  of  State,  In  accordance 
with  law.  While,  for  the  convenience  and  In- 
formation of  the  public,  a  printed  Journal  Is 
published,  yet,  where  there  Is  a  discrepancy, 
the  record  In  the  office  of  the  Secretary  of 
State  must  govern.  Referring  to  this  orig- 
inal record,  we  find  that  while,  on  the  final 
liassage  of  this  bill.  It  Is  stated  that  there 
were  14  yeas  and  14  nays,  and  that  the  Ldeu- 
tenant  Governor  gave  the  casting  vote  In 
favor  of  the  bill,  and,  while  the  names  of 
those  voting  for  the  bill  are  set  out,  the 
names  of  those  who  voted  against  It  do  not 
appear,  and  those  voting  for  It  do  not  con- 
stitute a  quorum  of  the  Senate. 

It  Is  Insisted,  however,  that,  inasmuch  as 
the  Journal  shows  that  the  Governor  retum- 
-ed  the  bill,  suggesting  an  amendment,  and 
that  amendment  was  passed,  and  the  fact 
together  with  the  yeas  and  nays,  properly  en- 
tered on  the  Journal,  this,  being  really  the 
final  passage  of  the  bill,  shows  a  efficient 
compliance  with  section  63  of  the  Constitu- 
tion. Section  125  of  the  Constitution  pro- 
vides for  such  return  by  the  Governor,  with 
the  proposed  amendment,  and  then  provides 
that  the  vote  shall  be  taken  on  such  amend- 
ment only,  not  on  the  entire  bill  as  amended, 
and  If  both  houses  concur  In  the  amendment 
the  bill  shall  again  be  sent  to  the  Governor 
and  acted  on  by  him  as  other  bills.  From 
the  reading  of  said  section  It  will  be  seen  that 
no  vote  Is  taken  on  the  bill  as  amended,  but 
only  on  the  amendment,  and  the  Journal 
shows  that  this  was  the  only  action  taken. 
Consequently  this  vote  cannot  cure  the  de- 
fect, apparent  on  the  Journal,  in  the  passage 
of  the  bill. 

The  relator  offered  to  prove  by  the  witness 
Kyle  that  the  latter  was  Secretary  of  the 
Senate  of  1907,  and  kept  the  Journals,  and 
that  the  printed  copy  Is  correct,  and  sought 
■also  to  Introduce,  In  connection  with  his  tes- 
timony, certified  copies  of  the  original  bill, 
with  Uidorsements,  showing  that  the  law  had 
been  complied  with,  which  was  excluded  by 
the  court;  and  said  action  of  the  court  Is 
•  here  assigned  as  error.  The  Constitution  re- 
quires the  requisite  facta  to  be  shown  by  the 
"Journals,"  and  "to  the  Journals  only,  of  the 
two  houses,  which  constitute  the  memorial 
of  legislative  proceedings,  can  we  look,  to 
ascertain  the  nature,  character,  and  extent" 


of  the  action  taken  by  the  body,  "and,  where 
the  Journals  fall  to  disclose  the  nature  and 
character  of  the  action,  "It  is  not  permis- 
sible to  resort  to  other  evidence  for  that  pur- 
pose." Jackson  ▼.  State,  131  Ala.  21,  24,  31 
South.  380,  381.  "The  Journals  can  neither 
be  contradicted  nor  amplified  by  loose  mem- 
oranda made  by  clerical  officers  of  the  house. 
To  these  the  courts  cannot  look  for  any  pur- 
pose." Bx  parte  Howard-Harrison  Iron  Co., 
119  Ala.  491,  24  South.  616,  72  Am.  St  Rep. 
928;   6  Mayfield's  Dig.  p.  194,  i  41. 

It  results  that  said  "Greater  Birmingham 
Act"  never  became  a  law.  The  Judgment  of 
the  court  is  affirmed. 

Affirmed. 

DOWDELL,  C.  J.,  and  ANDERSON,  Mc- 
CLELLAN,  and  MATFIELD,  JJ.,  concur. 


(160  Ala.  190) 
STATE  ex  rel.  WARD  et  al.  v.  MARTIN. 

(Supreme  Court  of  Alabama.    Feb.  9,  1909.) 

1.  MUWICIPAI,  GOBPOBATIONS  (|  34*)— ANNEX- 
ATION OF  Terbitoby — Statdtbs — ELKCnONB. 

Code  1907,  §{  1073,  1125,  providing  that 
after  an  election  has  been  held  In  any  territory 
under  this  law,  authorizing  the  annexation  of 
territory  to  a  dty,  or  "any  other  similar  law," 
no  Other  election  shall  be  held  for  the  same  ter- 
ritory, or  any  part  thereof,  within  six  months, 
prohibits  an  election  on  the  question  of  annexa- 
tion of  territory  to  a  city  within  six  months  of 
a  prior  election  on  that  subject;  and  where 
an  election  held  In  territory  to  determine  wheth- 
er the  same  shall  be  annexed  to  a  municipality 
resulted  in  the  defeat  of  the  proposed  annexa- 
tion, a  subsequent  election  within  six  months 
thereafter,  submitting  the  proposition  of  the  an- 
nexation of  such  territory,  with  other  territory, 
to  another  municipality,  la  void. 

[EJd.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  i  34.*] 

2.  Statutes  (|  224*)  —  Constbuctiok  —  Con- 
flict WITH  Otheb  Statutes. 

The  court,  in  construing  a  statute,  must, 

if  possible,  avoid  such  a  construction  as  will 

place  the  statute  in  conflict  with  other  statutes. 

[EM.    Note.— For   other   cases,    see    Statutes, 

Cent.  Dig.  {  302;    Dec  Dig.  g  224.*] 

3.  Mdnicipai  Gobpobations  (5  31*)— Annex- 
ation OF  Tebbitory. 

Under  Code  1907,  |  1126,  authorizing  the 
consolidation  of  municipalities  lying  contiguous 
to  each  other,  one  municipality  cannot  be  an- 
nexed to  another,  where  territory  belonging  to 
neither  intervenes  between  them. 

[EX).  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  i  78;  Dec.  Dig.  i  31.*] 

Appeal  from  Circuit  Court  Jefferson  Coun- 
ty;  A.  O.  Lane,  Judge. 

Quo  warranto  by  the  State  of  Alabama,  on 
the  relation  of  George  B.  Ward  and  others, 
against  L.  H.  Martin,  to  determine  the  right 
of  defendant  to  hold  office  as  alderman  from 
a  ward  of  the  city  of  Birmingham.  From  a 
Judgment  sustaining  a  demurrer  to  the  in- 
formation, relators  appeal.  Reversed  and 
remanded. 
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J.  Q.  Smitb,  for  appellants.    R  H.  Thatch,  i 
tor  appellee.    John  R  Weakley,  arnicas  curls. 

McOLELLAN,  J.  Quo  warranto  to  deter- 
mine the  right  of  the  appellee  to  hold  office 
as  alderman  from  the  Tenth  ward  of  the 
city  of  Birmingham.  The  existence  of  such 
office  depends  upon  whether  a  territory,  call- 
ed in  the  record  "Mountain  Terrace,"  pre- 
viously connecting  the  city  of  Birmingham 
with  the  territorial  limits  of  the  municipality 
of  Avondale,  became,  by  an  election  to  ex- 
pand the  corporate  limits  of  the  city  of  Bir- 
mingham so  as  to  embrace  the  Mountain  Ter- 
race territory,  a  part  of  the  city  of  Birming- 
ham. If  not,  then  the  contiguity  of  the  ter- 
ritory comprising  the  municipality  of  Avon- 
dale  and  that  of  the  city  of  Birmingham,  es- 
sential to  permit  the  consolidation  of  Avon- 
dale  with  the  city  of  Birmingham,  did  not 
exist,  and  the  eCTort  to  consolidate  Avondale 
with  the  city- of  Birmingham  was  abortive. 
Code  1907,  I  1126.  Whether  the  Mountain 
Terrace  district  came  into  the  city  of  Bir- 
mingham depends  upon  the  efFect  of  sections 
1073  and  1125  of  the  Political  Code  of  1907. 

The  question  stated  arises  out  of  this  sta- 
tus of  fact:  On  November  15,  1907,  an  elec- 
tion was  held  in  the  Mountain  Terrace  dis- 
trict to  determine  whether  that  territory,  ly- 
ing between  and  touching  t>oth  the  city  of 
Birmingham  and  Avondale,  should  be  an- 
nexed to  Avondal&  The  election  resulted  in 
the  defeat  of  the  proposed  annexation  to 
Avondale.  On  the  20tb  day  of  April,  1908, 
less  than  six  months  after  the  election  of 
November  15,  1907,  an  election  was  held  sub- 
mitting the  proposition  of  annexing  the 
Mountain  Terrace  district,  with  other  ter- 
ritory, to  the  city  of  Birmlngliam.  This  elec- 
tion resulted  In  favor  of  annexation.  On 
the  assumption  that  the  Mountain  Terrace 
district  had,  on  April  20,  1008,  become  a  part 
of  the  city  of  Birmingham,  an  election  was 
held  on  June  8,  1908,  for  the  submission  of 
the  proposition  of  the  consolidation  of  Avon- 
dale  with  the  city  of  Birmingham.  This 
election  resulted  favorably  to  such  consollda- 
tloa  Sections  1073,  Code  1907,  is  as  fol- 
lows :  "Subsequent  Elections  Not  Held  With- 
in Six  Months. — After  an  election  has  been 
held  in  any  territory  under  the  provisions  of 
this  article  or  any  other  law,  no  other  or 
subsequent  election  shall  be  ordered  or  held 
for  the  same  territory  or  any  part  thereof 
within  six  months  next  after  said  election." 
Section  1125,  Code  1907,  appears  to  be  in 
terms,  if  not  in  elTect,  otherwise  a  substan- 
tial duplicate  of  section  1073,  quoted  above. 

The  whole  contention  In  the  premises  may 
be  summarized  In  the  question:  Must  the 
election,  to  be  within  the  prohibition  of  the 
sections,  be  for  the  same  purpose,  viz.,  In  this 
instance,  for  annexation  to  the  same  munici- 
pality? In  taking  up  the  construction  of 
these  sections  it  is  rather  natural,  as  a  first 
Impression,  to  conclude  that  the  intention  of 
the  Legislature  was  to  prohibit  the  continued 


vexatious  resubmission  of  the  same  question 
to  the  electorate.  This  conclusion,  however, 
is  dissipated,  we  think,  when  the  evident  pu^ 
pose  of  the  sections  is  considered.  In  tenm, 
in  these  sections,  it  is  provided  that  a  sec- 
ond election,  within  six  months,  "for  the 
same  territory  or  any  part  thereof,"  shall 
not  be  held.  This  provision  necessarily  nega- 
tives any  Intent  to  leave  the  legal  propriety 
of  the  second  election  dependent  upon  the 
same  question  as  regards  the  territory  to  be 
affected.  This  being  true,  can  It  be  safely 
concluded  that,  notwithstanding  the  express 
prohibition  against  a  second  election  for  an- 
nexation of  any  part  of  the  territory  involr- 
ed  in  the  first  election,  the  legislative  pur- 
pose was  to  qualify  this  broad  provision  to  the 
extent  that  such  second  election  should  be  for 
annexation  to  the  same  munldpalltyT  That 
this  qualification  has  not  been  written  In 
terms  in  either  section  Is  evident.  Does  the 
object  to  be  attained  by  these  sections  war- 
rant a  construction  leading  to  such  a  qualifi- 
cation? 

We  see  no  escape  from  the  condnsion  tliat 
the  purpose  in  enactment  was  and  is  to 
forbid  recurrent  (within  six  montlis)  elec- 
tions having  for  their  object  the  alteration 
of  corporate  boundaries  as  affecting  a  giveo 
territory  or  any  part  thereof.  This  purpose 
would  be  largely  thwarted  If  the  Identity  of 
the  question  submitted,  rather  than  the  ter- 
ritory to  be  affected  by  the  proposed  annexa- 
tion, afforded  the  sole  ground  upon  which  tlie 
prohibition  of  the  sections  rested.  The  mo- 
tive for  their  enactment  was  to  save  the  peo- 
ple in  the  territory,  or  a  part  of  It,  proposed 
to  be  annexed,  from  the  vexation  of  elections, 
within  intervals  of  six  months,  held  to  deter- 
mine the  annexation  vel  non  of  that  territory, 
or  a  part  of  it,  to  a  municipality.  They  are 
statutes  of  repose.  They  must  be  constmed 
to  effect,  not  defeat,  that  object.  It  is,  of 
course,  not  essential  to  the  accomplishment 
of  the  purpose  stated  that  the  forbidden  elec- 
tion should  be  for  annexation  to  the  same 
municipality.  Whether  the  proposition  be 
for  annexation  to  the  same  or  a  different  mn- 
nlcipality,  the  natural  disturbance  wrongbt 
by  an  election  Is  the  same.  The  proper  elect- 
orate are  called,  in  both  Instances,  to  decide 
whether  the  territory,  os  a  part  of  it,  shall 
t>e  annexed  to  a  municipality.  It  may  be 
true,  as  argued,  that  there  can  be  or  will  be 
few  instances  where  territory  Is  so  sltnate 
as  to  be  subject.  In  reason,  to  annexation  to 
two  municipalities;  and  It  may  be  tme,  al- 
so, as  argued,  that  unless  these  statutes  are 
construed  as  forbidding  the  submission,  in 
six  months,  of  the  same  question,  annexation 
to  the  same  municipality,  a  hostUe  neighbor- 
ing municipality,  by  diligent  action  In  calling 
elections  for  annexation  of  such  territory  to 
it,  may  defeat  annexation  thereof  to  a  mo- 
nlcipality  to  whlc*  the  public  good  requires, 
and  those  concerned  really  desire.  Its  annexa- 
tion.   These  are  possibilities,  of  course;  but 
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such  mere  possibilities,  the  former  suggested 
almost  wholly  by  geographical  situation,  and 
the  latter  resting  only  upon  an  anticipated 
prostitution  of  a  power  conferred,  cannot 
exert  serious  Influence  in  the  Interpretation 
of  statutes  expressive  of  the  purpose  to  free 
the  people  concerned  from  the  vexation  of 
such  elections  within  intervals  of  six  months, 
unless  the  statutes  are  more  equivocal  than 
these  appear.  And  this  is  esi)eclally  true 
when  the  period  required  to  elapse  lietween 
the  elections  is  so  reasonable  in  duration  aa 
is  six  months. 

We  have  many  statutes  inhibiting  recurrent 
elections  within  stated  periods.  Some  of 
these  relate  to  elections  for  county  bond  is- 
sues, for  municipal  bond  issues,  for  stoclc 
districts,  for  the  levy  of  a  special  school  tax 
In  a  county,  and  for  the  removal  of  county 
seats.  In  the  statutes  authorizing  elections 
on  propositions  for  the  issuance  of  municl- 
pal  or  county  bonds,  the  inhibition  Is  quali- 
fied to  the  extent  that  the  proposed  issue 
must  be  for  the  same  purpose.  The  inclu- 
sion In  such  statutes  of  the  qualification  em- 
phasizes the  legislative  Intent  indicated  by 
its  omission  from  the  sections  1073  and  1125. 
All  such  statutes  are  suggested  by  the  same 
care,  as  is  said  in  Reed  v.  State,  136  Ala. 
91,  34  South.  348,  to  "prevent  the  people 
*  ♦  ♦  from  being  harassed  with  elec- 
tions •  •  •"  oftener  than  after  stated 
intervals.  To  entertain  the  opinion  Indicat- 
ed, it  Is  not  at  all  necessary  to  affirm  that  sec- 
tions 1073  and  1125  prohibit,  within  six 
months,  all  other  elections  in  the  territory 
or  monicipality  Involved  in  such  annexation 
or  consolidation  election.  True,  section  1073 
predicates  the  Inhibition  upon  an  election 
held  under  that  "article  or  any  other  law"; 
trat.  If  the  Interpretation  Just  recited  was 
adopted,  the  elTect  would  be  to  place  this 
statute  in  conflict  with  numerous  others,  for 
instance,  those  touching  elections  for  munici- 
pal otUcen.  A  construction  leading  to  that 
result  must,  under  familiar  rules,  be  avoided. 
If  possible.  However,  the  employment  of  the 
expression  "for  the  same  territory  or  any 
part  thereof,"  and  the  prohibition  against 
the  ordering  of  a  subsequent  election,  clear- 
ly shows  that  elections  for  purposes  other 
than  annexation  or  consolidation  were  not  in- 
tended to  be  forbidden  within  the  IntervaL 
Section  1125  confirms  this  view  in  the  par- 
tlcalar  that  it  predicates  the  prohibition 
against  a  second  election  upon  "the  provi- 
sions of  this  or  any  other  Hmilar  law." 
(Italics  supplied.) 

The  result  is  that  the  election  of  April  20, 
1908,  attempting  to  annex  the  Mountain  Ter- 
race district  to  the  city  of  Birmingham,  was 
Invalid;  and.  In  consequence,  the  election 
of  June  8,  1908,  attempting  to  annex  Avon- 
dale  to  the  city  of  Birmingham,  was  also  in- 
valid, for  the  reason  that  the  Mountain  Ter- 


race district  Intervened  between  Avondale 
and  the  city  of  Birmingham,  thus  leaving 
these  municipalities  without  contiguity. 

It  follows  that  the  demurrer  to  the  infor- 
mation should  have  been  overruled,  for  the 
ward  assumed  to  be  represented  by  the  re- 
spondent and  to  he  composed  of  the  territory 
embraced  in  the  proposed  annexation  voted 
upon  April  20,  1908,  and  in  the  limits  of 
Avondale  at  the  time  of  the  consolidation 
election,  June  8,  1908,  had  no  legal  exist- 
ence as  a  part  of  the  city  of  Birmingham. 

The  Judgment  sustaining  the  demurrer  to 
the  information  is  reversed,  and  the  proceed- 
ing is  remanded. 

Reversed  and  remanded. 

DOWDELL,  G  J.,  and  ANDERSON  and 
MAYFIELD,  JJ.,  concur. 


(169  Ala.  122) 
STATE  V.   SPURLOCK. 
(Supreme  Court  of  Alabama.     Feb.  4,  1909.) 

1.  Criuinal  .  Law  (J  32*)  —  Jdeibdiction  — 
Tjocai.  and  Speciai,  Statutes  —  Rkpkai, — 
Code  Pbovisions. 

Ck>de  1907,  S  0733,  fixing  and  defioing  the 
jurisdiction  of  justices  of  the  peace  in  certain 
criminal  matters,  and  concluding,  "And  all  local 
or  special  laws  in  conflict  herewith  are  express- 
ly repealed,"  repeals  such  local  and  special  laws, 
notwltlistanding  gection  10  providing  that  local 
or  special  statutes  ate  not  repealed  by  the 
Code;  tills  applying  only  to  repeals  by  impli- 
cation. 

[ESd.  Note.— For  other  cases,  see  Criminal 
Law.  Dec.  Dig.  I  32.*] 

2.  CsntiWAi.  Law  (§  84*)— Cbiminai.  Jubisdio- 
TiON — Statutes. 

Code  1907,  f  6733,  providing  that  Justices 
of  the  peace  have,  in  their  respective  counties, 
concurrently  with  the  county  courts.  Jurisdic- 
tion of  certain  enumerated  offenses,  and  con- 
cluding, "And  all  local  or  special  laws  In  con- 
flict herewith  are  expressly  repealed."  is  not  in 
conflict  with,  and  so  does  not  repeal,  Loc.  Acts 
1900-01,  i>.  794,  which  withdrew  from  justices 
in  Mobile  ail  criminal  jurisdiction ;  the  Code 
provision  applying  only  to  those  justices  of  the 
peace  who  at  the  time  of  its  enactment  had 
some  criminal  jurisdiction,  power  to  confer  or 
talce  away  which  is  with  the  Legislature,  as 
recognized  by  the  present  Constitution,  as  well 
as  by  its  predecessor. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  S  84.*] 

Appeal  from  Circuit  Court,  Mobile  County ; 
Samuel  B.  Browne,  Judge. 

William  Spurlock,  convicted  and  committed 
by  a  Justice  of  the  peace,  petitioned  for  his 
discharge.  From  an  order  of  discharge,  the 
State  appeals.    Affirmed. 

Alexander  M.  Oarber,  Atty  Oen.,  for  the 

State. 

ANDERSON,  J.  Section  6733  of  the  Code 
of  1907  fixes  and  defines  the  Jurisdiction  of 
Justices  of  the  peace,  and  concludes  as  fol- 
lows :  "And  all  local  or  special  latot  in  con- 
fiict  herewith  are  expressly  repealed."    (Ital- 
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Ic8  supplied.)  While  the  repealtng  clause  of 
tbe  section  in  question  does  no  more  than  to 
repeal  laws  In  conflict  therewitb,  and  which 
would  be  the  result,  regardless  of  tbe  inser- 
tion of  said  clause,  but  for  the  proviso  of  sec- 
tion 10  of  the  Code  of  1907  In  reference  to 
local  laws  on  this  subject  (Ogbourne  ▼.  Og- 
boume,  60  Ala.  616;  District  of  Columbia  t. 
Sisters  of  Visitation,  15  App.  D.  C.  308),  yet 
it  was  a  legislative  declaration  of  the  effect 
of  the  law,  and  evinces  an  Intent  to  repeal  all 
local  or  special  laws  In  conflict  therewith,  re- 
gardless of  section  10  of  tbe  Code.  Indeed, 
the  Insertion  of  such  a  clause  In  a  section  of 
the  Code  Is  unusual,  and  It  was  evidently  put 
there  to  emphasize  an  intention  to  repeal  all 
laws  In  conflict  tberewltb,  regardless  of  sec- 
tion 10.  Conceding,  therefore,  that  section 
10,  notwithstanding  It  appears  in  the  first 
chapter  of  the  Code,  Is  the  last  legislative 
expression,  as  it  applies  to  the  whole  Code 
and  was  Inserted  to  explain  and  qualify  same, 
we  think  that  so  much  thereof,  providing 
against  the  repeal  of  local  and  special  laws, 
upon  tbe  subjects  therein  enumerated,  applies 
to  repeals  by  mere  Implication — not  to  sec- 
tions of  the  Code  containing  an  express  dec- 
laration of  tbe  repeal  of  special  and  local 
laws,  or  to  those  that  are  so  worded  as  to 
clearly  indicate  a  legislative  Intent  to  repeal 
same.  We  are  of  the  opinion  that  section  10 
has  no  application  to  section  6733,  and  that 
this  last  section  repeals  all  laws  In  conflict 
with  same.  To  bold  that  section  10  prevent- 
ed tbe  repeal  of  all  local  laws  In  conflict 
therewith  would  in  effect  defeat  the  very 
purpose  and  intention  of  this  law,  as  there 
are  few  counties  in  the  state  where  the  Ju- 
risdiction of  Justices  of  the  peace  is  uniform, 
and  the  section  In  question  was  Inserted  in 
the  Code  to  fix  and  make  uniform  tbe  Juris- 
diction of  Justices  then  exercising  under  tbe 
law  criminal  Jurisdiction. 

The  question  then  Is:  Does  section  6733, 
by  flxing  and  making  uniform  tbe  Jurisdic- 
tion of  Justices  of  the  peace,  repeal  Acts 
1900-01,  p.  794,  which  withdrew  from  Justices 
In  Mobile  all  criminal  Jurisdiction?  If  there 
is  a  conflict,  it  does;  but.  If  there  Is  a  field 
of  operation  for  both  laws,  it  does  not  "In 
order  to  harmonize  legislative  acts,  courts 
are  required  to  adopt,  if  necessary,  rules  of 
general  and  liberal  construction.  If  it  be  pos- 
sible to  reconcile  the  two  statutes,  so  as  to 
permit  both  to  stand  without  violating  sound 
rules  of  construction,  this  will  be  done.  The 
court  will  not  ordinarily  declare  a  prior  act 
to  be  repealed  by  a  subsequent  one.  In  the  ab- 
sence of  express  words  of  repeal,  unless  the 
provisions  of  the  two  are  directly  repugnant, 
or,  as  frequently  expressed,  irreconcilably  in- 
consistent." Roberts  v.  PIppen,  75  Ala.  103; 
Parker  v.  Hubbard,  64  Ala.  207;  Beard  of 
Revenue  v.  Barber,  53  Ala.  593.  Section 
6733  does  not  say  all  Justices  of  the  peace, 
and,  when  taken  In  connection  with  our  statu- 
tory and  organic  laws  on  this  subject,  can  be 
•wnstrued,  without  doing  violence  to  the  let- 


ter, aa  applying  only  to  those  Justices  of  the 
peace  who,  at  tbe  time  of  its  enactment,  were 
clothed  with  some  criminal  Jurisdiction,  and 
not  to  those  who  had  been  shorn  of  all  Ju- 
risdiction in  criminal  cases. 

A  Justice  of  the  peace  is  a  constitutional 
officer,  and  Is  given  by  the  terms  of  tbe  Con- 
stitution certain  civil  Jurisdiction;  but  the 
right  to  exercise  criminal  Jurisdiction  Is  of 
statutory  creation.  This  the  Legislature  can 
give,  and  this  the  Legislature  can  withdraw 
when  previously  given.  The  present  Consti- 
tution, like  Its  predecessor,  left  the  power  to 
confer  criminal  Jurisdiction  on  Justices  of 
the  peace,  but,  unlike  Its  predecessors,  gives 
the  Legislature  a  discretion  as  to  Justices  of 
the  peace,  or  Inferior  courts,  in  lieu  of  same. 
In  cities  and  Incorporated  towns  having  more 
than  1,500  inhabitants.  Section  168,  ConsU- 
tutlon  of  1001.  Tbe  Legislature,  recognizing 
its  constitutional  right  to  do  so,  has  in  sev- 
eral Instances  taken  from  Justices  of  the 
peace  all  criminal  Jurisdiction,  and  has  since 
the  adoption  of  tbe  present  Constitution  es- 
tablished inferior  courts  in  lieu  of  Justices  of 
tbe  peace  in  certain  cities  and  towns  wltb 
more  than  1,500  inhabitants.  Consequently 
the  present  Code  was  compiled,  rewritten  In 
part,  and  adopted  at  a  time  when  we  had 
what  may  be  termed  two  separate  and  dis- 
tinct classes  of  Justices  of  the  peace — one 
class  with  civil  Jurisdiction  only,  and  the 
other  with  both  civil  and  criminal  Jurisdic- 
tion. So,  too,  is  it  a  matter  of  Judicial 
knowledge  that  tbe  acts  previous  to  the  pres- 
ent Constitution  contained  local  laws  confer- 
ring different  Jurisdiction  and  fees  upon  Jus- 
tices of  tbe  peace  in  the  various  counties  of 
tbe  state,  thus  in  effect  destroying  all  uni- 
formity as  to  Jurisdiction  or  compensation. 
Therefore  the  framers  of  the  present  Consti- 
tntion,  recognizing  this  condition,  attempted 
to  obviate  such  an  inharmonious  state  of  af- 
fairs by  inserting  in  the  Constitution  of  1901 
subdivision  21  of  section  104^  prohibiting  tbe 
Increase  of  the  Jurisdiction  or  fees  of  Jus- 
tices of  .the  peace  by  any  local  law.  And  it 
Is  a  reasonable  assumption,  that  tbe  code  com- 
missioner prepared  and  Inserted  section  6733 
for  tbe  purpose  of  defining  and  making  uni- 
form the  Jurisdiction  of  the  Justices  of  the 
peace  then  exercising  criminal  Jurisdiction, 
and  Intended  to  repeal  the  various  local  laws 
conferring  different  Jurisdiction  in  many  lo- 
calities, but  did  not  intend  to  give  criminal 
Jurisdiction  where  none  existed.  We  are  of 
opinion  that  the  act  of  1901,  withdrawing 
criminal  Jurisdiction  from  Justices  of  the 
peace  in  Mobile,  was  not  repealed  by  section 
6733,  as  there  is  no  conflict ;  and,  as  the  peti- 
tioner was  committed  by  an  officer  who  had 
no  Jurisdiction  to  do  so,  the  circuit  Judge  cor- 
rectly ordered  bis  discharge,  and  his  order 
in  so  doing  Is  affirmed. 

Affirmed. 

TYSON,  C.  J.,  and  DOWDELL,  SIMPSON, 
DENSON,  and  MAYFIEIiD,  JJ.,  concur. 
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(160  Ala.  118) 

STATE  ex  rd.  MILLER  ▼.  HERRMANN. 
(Snpreme  Conrt  of  Alabama.     Feb.  9.   1909.) 

PROHIBITIOIT  (g  9*)— GbOUNDS  fob  I8BUARC»— 

Merx  Appbebenbion. 

Though  a  justice  of  the  peace  has  no  crim- 
inal Jardsdiction,  he  will  not  be  restrained,  at 
the  instance  of  a  constable,  from  issuing  war- 
rants for  arrest  on  the  mere  apprehension  of 
petitioner  that  the  justice  may  issue  a  warrant 
and  then  punish  him  if  he  refuses  to  obey  such 
process. 

[Ed.  Note.— For  other  cases,  see  Prohibition, 
Cent  Dig.  (  35 ;   Dec  Dig.  f  9.*] 

.^peal  from  Law  and  Equity  Cotirt,  Mo- 
bile County ;    Saffold  Bemey.  jQdg& 

Petition,  on  the  relation  of  Albert  C.  Mil- 
ler, for  an  order  restraining  F.  W.  Hen- 
mann.  From  an  order  dismissing  the  peti- 
tion, petitioner  appeals.    Affirmed. 

F.  K.  Hale,  Jr.,  for  appellant  B.  B.  Oobbs, 
for  appellee. 

DOWDBLL,  0.  J.  This  Is  a  petition  by 
Albert  C  Miller,  a  duly  Qualified  and  acting 
constable  in  ward  No.  2  of  the  city  of  Mo- 
bile, seeking  to  restrain  the  respondent,  a 
dnly  qnallfled  and  acting  justice  of  the  peace 
of  said  ward,  in  said  city,  from  exercising 
criminal  Jurisdiction  and  issuing  warrants 
on  affidavits  for  tlie  arrest  of  persons  charg- 
ed with  the  violation  of  the  criminal  laws 
of  the  state.  The  petition  is  based  on  the  al- 
leged want  of  Jurisdiction  and  authority  In 
said  respondent,  as  a  Justice  of  the  peace, 
under  the  law,  to  take  affidavits  and  issue 
warrants  of  arrest  in  criminal  cases. 

There  is  no  pretense  of  any  proceeding 
against  the  petitioner  for  a  refusal  by  him 
to  execute  the  warrants  of  arrest  so  Issued ; 
but  it  is  only  averred  that  the  petitioner  has 
an  apprehension  that  he  might  be  punished 
in  the  event  he  should  refuse  to  obey  such 
process.  In  the  case  of  State  v.  William 
Spurlock  (decided  at  the  present  term  of 
this  court)  48  South.  849,  it  was  held  that  the 
act  approved  February  23,  1899  (Acts  1898- 
99,  p.  1626),  taking  away  the  criminal  Juris- 
diction of  Justices  of  the  peace  In  the  city  of 
Mobile,  was  not  repealed  by  the  general  stat- 
ute in  the  present  Code  (Code  1907,  {  6783) 
fixing  the  criminal  Jurisdiction  of  Jnstlces  of 
the  peace ;  and  for  a  discussion  of  the  prin- 
ciple Involved  we  refer  to  the  mentioned  case. 
Under  the  authority  of  that  case,  it  follows 
that  the  justice  of  the  peace  in  the  present 
case  Is  without  criminal  Jurisdiction. 

It  does  not  follow,  however,  that  in  the 
dismissal  of  the  petition  by  the  conrt  below 
(from  which  said  order  the  present  appeal  Is 
prosecuted)  error  was  committed.  Conceding 
that  the  justice  of  the  pence  is  without  crim- 
inal Jurisdiction,  this  of  itself  would  not  Jus- 
tify this  court  in  granting  a  restraining  or- 
der against  the  justice,  on  the  mere  appre- 
hension  of   the  petitioner  that  the  Justice 


might  Issue  a  warrant,  and  then  punish  the 
petitioner  if  be  should  refuse  to  obey  the 
mandate  of  the  process.  If  the  petitioner 
was  being  proceeded  against  for  a  refusal  to 
obey  such  process,  then  the  court  applied  to 
for  a  restraining  order  would  have  a  real 
case  to  deal  with,  and  not  an  Imaginary  one; 
and  the  authorities  cited  by  petitioner — Ex 
parte  Rucker,  108  Ala.  249,  19  South.  314, 
and  Bryan  v.  Duffle,  52  Ala.  4— would  then 
be  applicable.  There  being  no  proceeding 
against  the  petitioner  in  any  way  affecting 
bis  rights  in  the  premises,  we  think  the 
court  properly  dismissed  tlie  petition. 
Affirmed. 

ANDERSON,    McCLELLAN,    and    MAZ- 
FIELD,  JJ.,  concur. 


(169  Ala.  IM) 


BURT  ▼.  STATE, 


(Supreme  Court  of  Alabama.    Feb.  4,  1909.) 

1.  iKDIOniENT  AND  IirrOBICATION  (i  147*)— 
MlBJOIRDEB  or  MlSDEUBANOBS— DbUUBBBB. 

Objection  for,  misjoinder  of  misdemeanori 
cannot  oe  taken  by  demurrer. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Clent  Dig.  I  493;  Dec.  Dig. 
(  147.»] 

2.  InDIOnOENT  AND  IirPOBHATIOir  (i  ISO*)— 
JOINDBB  OP  MlSOKMKANOBS. 

That  misdemeanors  may  be  joined  in  an  in- 
dictment. It  is  not  necessary  that  the  offenses 
belong  to  the  same  family  of  crimes,  as  in  case 
of  felonies. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Clent  Dig.  It  419,  420;  Dec 
Dig.   {   130.*] 

3.  Cbikinai.  Law  ({  878*)— Double  Convic- 
tion FOB  SiNOUE  Act  Violatino  Two  Staiv 

XTTES. 

For  a  single  act,  though  It  violates  more 
than  one  penal  statute,  there  can  be  but  one 
conviction;  so  that  tte  indictment  charging 
both  a  violation  of  the  abusive  language  statute 
and  of  the  anti-boycott  act  by  threats,  and  it 
appearing  that  by  the  same  act  of  making 
threats  defendant  used  abusive  language,  a  judg- 
ment of  conviction  of  both  offenses,  on  a  verdict 
of  "guilty  as  charged  in  the  indictment,  and 
further  find  defendant  to  be  fined  $137,"  is  er^ 
roneous,  as  under  the  verdict  the  tine  must  be 
referred  to  both  offenses. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  (3ent.  Dig.  i  2099;    Dec.  Dig.  {  878.*] 

4.  Cbiuinai.  Law  (|  783*)— Pbosecution  fob 
Act  Oonstttutino  Two  OrrENSES  —  In- 
btbuotions — Vebdiot. 

Where  a  prosecution  is  for  a  single  act 
charged  by  the  indictment  to  have  violated  two 
statutes,  the  jury  should  be  charged  that,  if 
convinced  of  defendant's  gnilt  of  one  or  both 
of  the  offenses,  the  verdict  should  be  guilty  of 
one  of  the  offenses. 

[Ed.  Note.— For  other  cases,  se*  Criminal 
Law,  Dec  Dig.  t  783.*] 

5.  Indictment  and  Inpobuation  ({  132*)— 
Election. 

An  election  by  the  state  may  not  be  re- 

Suired,  where  there  is  but  one  criminal  act 
lough  the  counts  of  the  indictment  charge,  or 
the  proof  shows,  the  violation  of  two  or  more 
statutes   thereby;     the  puri>ose   of  an   election 
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being  to  protect  defendant  from  prosecution  for 
two  or  more  lilce  offenses  under  one  count. 

[BM.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  tt  425-447;  Dec. 
Dig.  S  132.*] 

8.  INDICTMERT    AKD    iNrOBlCATION    (|    llO*)— 

FoixowiNo  Lanouaob  or  Statute. 

An  indictment  which,  except  that  it  omits 
the  words  "at  any  place  he  or  she  sees  fit," 
follows  the  language  of  Anti-Boycott  Act  (Act 
Sept  26.  1903;  Laws  1003,  p.  282),  §  4,  de- 
claring guilty  of  a  misdemeanor  one  who  uses 
force,  threats,  or  other  means  of  intimidation 
to  prevent  any  person  from  engaging  in  any 
lawful  occupation  at  any  place  be  or  she  sees 
fit  is  sufficient;  the  (Knitted  words  being  sur- 
plusage. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Dea  Dig.  {  110.*] 

7.  CONSPIBAOT    (I    80*)  — BOTOOTT  — OOOTJPA- 

noN. 

To  authorize  a  conviction  under  Anti-Boy- 
cott Act  (Act  Sept  26,  1903;  Laws  1908,  p. 
282),  i  4,  declaring  guilty  of  a  misdemeanor  one 
who  uses  force,  threats,  or  other  means  of  in- 
timidation to  prevent  any  person  from  engaging 
in  any  lawful  occupation,  it  must  be  shown  that 
the  person  against  whom  the  acts  or  conduct 
complained  of  were  directed  was  engaged  in  a 
lawful  occupation,  or  purposed  such  an  engage- 
ment and  that  such  acts  or  conduct  had  ref- 
erence to  the  prevention  of  such  an  engagement 
or  pursuit  of  a  lawful  occupation. 

[Ed.  Note.— For  other  casea.  Me  Conspiracy, 
Dec.  Dig.  S  30.*1 

Appeal  from  City  Court  of  Mobile;  O.  X 
Semmes,  Judge. 

Lawrence  Bnrt  was  convicted  under  an  In- 
dictment charging  the  use  of  Insulting,  etc, 
language  In  the  presence  of  females,  and  vio- 
lation of  the  anti-boycott  act  (Laws  1903,  p. 
281),  and  appeals.    Reversed  and  remanded. 

The  first  count  In  the  Indictment  charges 
the  use  of  Insulting,  etc.,  language  in  the  pres- 
ence of  females.  The  other  counts  are  as 
follows  (omitting  the  formal  charging  part): 
(2)  Lawrence  Burt  used  threats  to  prevent 
Lilly  Le  Beau  from  engaging  in  a  lawful  oc- 
cupation. (8)  Lawrence  Burt  used  threats  to 
prevent  Lilly  Le  Beau  from  engaging  in  the 
lawful  occupation  of  teaching  pupils  to  use 
the  keyboard  of  a  linotype  machine.  (4) 
Lawrence  Burt  used  threats  to  prevent  Lilly 
Le  Beau  from  engaging  In  the  lawful  occupa- 
tion of  teaching  pupils  to  use  the  keyboard 
of  the  linotype  machine — said  threats  con- 
sisting and  stating  that  he  or  the  Typograph- 
ical Union  would  boycott  her;  that  he  would 
see  that  everybody  that  belonged  to  any 
union  would  work  against  her,  and  that  they 
would  ruin  her  business  Inside  of  a  month; 
that  the  union  was  strong,  and  would  crush 
her,  no  matter  what  town  or  city  she  should 
move  to;  that  they  would  follow  her  and 
keep  her  down. 

Demurrers  were  Interposed:  (1)  Because 
there  was  a  misjoinder  of  offenses  In  the  In- 
dictment, the  demurrers  specifying  the  of- 
fenses therein  charged.  (2)  Because  said 
count  does   not  state   in  what  said  alleged 


threats  consisted.  It  docs  not  state  the  na- 
ture of  the  lawful  occupation  mentioned.  It 
does  not  allege  that  said  Lilly  Le  Beau  was 
prevented  from  engaging  In  a  lawful  occu- 
pation by  reason  or  virtue  of  said  alleged 
threats.  Said  count  does  not  allege  that  said 
Lilly  Le  Beau  saw  fit  to  engage  In  any  law- 
ful occupation  at  any  place.  It  does  not  al- 
lege at  what  place  said  Lilly  Le  Beau  saw  fit 
to  engage  In  a  lawful  occupation.  Because 
section  4  of  the  act  of  Legislature  of  Alaba- 
ma, approved  September  26,  1903  ((3en.  Acts 
1903,  p.  282)  Is  unconstitutional,  in  that  the 
subject  of  section  4  in  said  act  is  not  clear- 
ly expressed  In  the  title,  and  count  2  of  the 
indictment  Is  drawn  under  said  section.  The 
same  Is  unconstitutional  in  tliat  it  contains 
more  than  one  subject  The  same  demurrers 
were  interposed  to  count  8.  Demurrers  to 
count  4  were  Interposed  as  follows :  The  said 
count  Is  ambiguous,  in  that  it  does  not  allege 
with  certainty  whether  said  alleged  threats 
consisted  in  stating  that  he,  the  defendant, 
would  boycott  her,  or  whether  the  Typograph- 
ical Union  would  boycott  her.  It  is  not  al- 
leged that  the  defendant  made  the  statement 
or  statements  set  forth  in  said  count  Be- 
cause the  statement  or  statements  set  forth  in 
count  4  do  not  constitute  a  threat  or  threats, 
within  the  meaning  of  section  4  of  said  act 
— together  with  the  other  grounds  of  demur- 
rer interposed  to  the  other  counts. 

Boyles  ft  Kohn,  for  appellant  Alexander 
M.  Oarber,  Atty.  Oen.,  for  the  State. 

McCLELLAN,  J.  In  Wooster  T.  State.  55 
Ala.  217,  It  was  ruled  that  objection  for  mis- 
joinder of  offenses  constituting  misdemean- 
ors conld  not  be  taken  by  demurrer.  In  fel- 
onies, an  essential  element,  among  others,  to 
Justify  Joinder  in  different  counts.  Is  that  the 
offenses  belong  to  the  same  family  of  crimes. 
That  rule  does  not  prevail  with  respect  to 
misdemeanors.     Wooster's  Case,  supra. 

The  Indictment  contained  one  count  charg- 
ing the  use  of  abusive,  etc.,  language  in  the 
presence  of  a  female  (Code  1896,  i  4306),  and 
three  counts  purporting  to  charge  a  violation 
of  what  is  commonly  called  the  "Anti-Boycott 
Act,"  in  that  the  defendant  interfered  by 
threats  with  the  occupation  of  Miss  Le  Beau. 
From  the  bill  it  appears  that  the  testimony 
for  the  state  tended  to  show  that  the  defend- 
ant, in  threatening  Miss  Le  Beau  with  the  hos- 
tili^  of  labor  unions  and  the  destruction  of 
her  business  or  occupation,  wherever  she 
was.  if  she  taught  persons  the  art  of  operat- 
ing Mergenthaler  linotype  machines,  used 
language  forbidden  by  the  cited  statute.  The 
principle  has  been  long  settled  in  this  state 
that  for  a  single  act,  though  It  violates  one 
or  more  penal  statutes,  there  can  be  but  one 
conviction  of  the  offender.  Hurst  v.  State.  Su 
Ala.  604,  6  South.  120,  11  Am.  St  Rep.  79; 
Walkley  v.  State,  133  Ala.  183,  31  South.  854 ; 
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Jackaon  ▼.  State,  136  Ala.  96,  33  Soatb.  SSS; 
Oanter  v.  State,  111  Ala.  23,  20  South.  632, 
56  Am.  St  Rep.  17 ;  O'Brien  v.  State,  91  Ala. 
23, 8  Soutb.  559.  Untrelnor  t.  State,  146  Ala. 
133,  41  South.  170,  and  Scrntchlngs  t.  State, 
151  Ala.  1,  43  South.  962,  are  not  in  conflict 
with  the  principle  stated,  since  the  effect  of 
a  single  act  was  not  InTOlved  therein,  nor 
considered.  We  interpret  the  testimony,  if 
credited  with  disfavor  to  the  defendant,  who 
denies  Its  truth,  as  making  a  case  within  the 
principle  above  stated. 

The  Judgment  adjudges  the  gfulit  of  the  de- 
fendant of  both  a  violation  of  the  abusive, 
etc,  language  statute  and  the  "anti-boycott 
act"  In  the  respect  indicated,  and  this  conse- 
quent upon  the  finding  of  the  Jury  that  the 
defendant  was  "guilty  as  charged  in  the  in- 
dictment, and  further  find  the  defendant  to 
be  fined  $137."  As  clearly  appears,  the  verdict 
Is  referred  by  the  Jury  to  both  charges ;  and 
the  amount  of  the  fine  assessed  must  be  like- 
wise referred  to  the  conclusion  of  guilt  onder 
both  charges.  It  results,  on  this  phase  of  the 
case,  that  the  Judgment  Is  erroneous,  and  a 
reversal  mast  be  entered. 

In  such  cases  as  this  the  Jury  should  be  in- 
structed, If  they  are  convinced  to  the  requi- 
site degree  of  the  defendant's  guUt  of  one  or 
more  of  the  offenses  resulting  from  the  single 
act  of  the  defendant,  to  mold  their  verdict  so 
as  to  declare  their  conclusion  of  his  guilt  of 
one  of  the  offenses  with  which  he  Is  charged. 
In  such  cases,  if  this  l>e  not  done,  and  a  gen- 
eral verdict  of  guilty  as  charged  In  the  in- 
dictment Is  rendered,  necessarily  a  defend- 
ant, the  Judgment  following  the  verdict, 
would  suffer  two  punishments  for  one  single 
criminal  act. 

But  the  right  to  require  an  election  by  the 
state.  In  cases  where,  as  here,  the  single  act 
may  have  violated  two  or  more  statutes,  does 
not  exist,  for  the  reason  that  the  purpose  to 
be  conserved  by  an  election  for  which  offense 
the  state  will  seek  a  conviction  is  to  protect 
the  defendant  from  bis  prosecution  for  two 
or  more  like  offenses  (misdemeanors)  under 
one  count  of  an  indictment  Where  the  crim- 
inal act  is  single,  and  the  counts  of  the  in- 
dictment charge  the  violation  of  two  or  more 
statutes  by  that  single  act,  or  where  the  proof 
discovers  that  condition,  the  oflSce  of  election 
is  not  present  Scrntchlngs  v.  State,  151  Ala. 
1,  43  South.  962. 

Since  a  reversal  results,  we  pretermit  de- 
cision of  the  questions  raised  as  to  the  con- 
stitutionality of  the  "anti-boycott  law." 
However,  for  the  purposes  of  another  trial, 
we  will  pass  upon  the  sufilclency  of  counts  2, 
3,  and  4  as  against  the  demurrers  to  them  on 
that  score  only.  The  second  count  is,  in  our 
opinion,  sufficient  That  count  follows  the 
language  of  section  4  of  the  "anti-boycott 
act"  (Gen.  Acts  1903,  p.  282),  except  it  omits 
the  words  "at  any  place  he  or  she  sees  fit." 


The  demurrer  takes  this  point  We  think  the 
quoted  words  are  pure  surplusage,  since  the 
offense  is  fully  described  by  the  language  em- 
ployed in  tlie  section  preceding  the  quoted 
words,  and  the  quoted  words  neither  expand 
nor  contract  the  description  anteceding  them. 
We  apprehend,  however,  that  as  a  matter  of 
proof,  in  order  to  Justify  "a  conviction  under 
this  section,  some  evidence  of  a  legal  charac- 
ter must  be  adduced  tending  to  establish  that 
the  party  against  whom  the  "force,  threats  or 
other  means  of  intimidation"  were  directed, 
to  prevent  such  -peTeon  from  engaging  in  any 
lawful  occupation,  was  either  engaged  in  a 
lawful  occupation  or  purposed  to  enter  there- 
upon. If  one  threatened,  etc.,  as  the  section 
defines,  was  not  then  engaged  In  a  lawful  oc- 
cupation, and  purposed  no  engagement  in  an 
occupation  of  any  kind,  the  intent  of  this  sec- 
tion, consistent  as  it  is  with  the  general  in- 
tent of  the  whole  act,  would  not  be  met,  be- 
cause the  section  undoubtedly  contemplates 
only  the  protection  of  a  person  in  the  pursuit 
of  any  lawful  occupation,  whether  already  ac- 
tually entered  upon  or  not  and  does  not  con- 
template the  creation  of  an  offense  by  the 
mere  act  or  conduct  embraced  In  the  "force, 
threats  or  other  means  of  intimidation"  de- 
scribed in  the  section.  The  elements  must  of 
course,  be  present  in  the  premises  to  consti- 
tute the  offense ;  but  the  additional  elements 
must  be  also  present,  viz.:  First,  that  the 
person  against  whom  the  acts  or  conduct  ere 
directed  must  be  engaged  in  a  lawful  occupa- 
tion, or  purpose  such  an  engagement,  though 
not  actually  entered  npon;  and,  second,  the 
acts  or  conduct  employed  against  such  a  per- 
son must  have  reference  to  the  prevention  of 
such  an  engagement  or  pursuit  of  a  lawful 
occupation. 

From  these  considerations  It  results  that 
counts  2,  3,  and  4  are  not  subject  to  the 
grounds  of  demurrer  attacking  them  for  in- 
sufBcIency. 

The  Judgment  Is  reversed,  and  the  cause  is 
remanded. 

TYSON,  C.  J.,  and  SIMPSON,  ANDER- 
SON, and  MAYFIELD,  JJ.,  concur. 


(159  Ala.  2S9) 

COHN  &  GOLDBERG  LUMBER  C!0.  v. 

BOBBINS. 

(Supreme  Ourt  of  Alabama.    Feb.  18,  1909.) 

1.  ElviDENCE  (8  273*)— Declabatiok  of  Peb- 
SON  IN  Possession  as  to  Title. 

The  declaration  of  the  driver  of  a  team, 
made  after  an  accident,  as  to  owncrsliip  of  the 
team,  is  not  admissible  in  an  action  for  injuries 
resulting  from  such  accident;  the  object  of  the 
declaration  not  being  to  explain  the  witness' 
possession,  nor  the  accident,  but  solely  for  the 
purpose  of  proving  that  the  property  belonged 
to  defendant,  and  no  notice  or  such  declaration 
having  been  given  to  defendant. 

[Bid.    Note.— For   other   cases,   see   Evidence, 
Cent  Dig.  i  1117 ;   Dec.  Dig.  §  27.3.*] 


•For  otlisr  cue*  im  lama  topic  and  section  NUMBER  In  Dec.  *  Am.  Dts*.  1807  to  d*t*.  *  Reporter  IndezM 


Digitized  by 


Google 


854 


48  SOUTHERN  RBPORTBa 


(Ata. 


2.  Evidence  (|  121*)— Reixvanot— Res  Oes- 

Ti»— Dkoiabationb. 

A  declaration,  made  while  declarant  is  in 
tlie  actual  possession  and  control  of  personal 
property,  and  explanatory  thereof,  is  admissible 
In  evidence  as  a  part  of  the  res  gestee  of  such 
possession. 

[Bd.    Note.— For  other   cases,   see   Evidence, 
C3ent.  Dig.  {f  316,  1117;   Doc.  Dig.  i  121.»] 

8.  HiOHWATB  (g  184*)— Use  fob  Tbaveit— Ac- 
tions—Admissibility  OF  Evidence. 

In  an  action  to  recover  for  injuries  from 
a  collision  between  a  team  of  oxen  and  wagon 
and  a  horse  and  buggy,  evidence  of  a  witness  of 
the  accident  that  a  woman  who  was  driving 
the  horse  at  the  time  was  "so  anxious  that  she 

Sot  the  impression  on  her  part  that  she  was  in 
anger"  was  irrelevant  and  immaterial. 
[E3d.   Note.— For  other  cases,  see  Highways, 
Dec.  Dig.  i  184.*] 

4.  Evidence  (5  474»)  —  Opinion  Evidence- 
Mbntai.  State. 

In  an  action  to  recover  for  injuries  from 
a  collision  between  an  ox  team  and  wagon  and 
a  horse  and  buggy,  testimony  of  a  witness  of 
the  accident  that  a  woman  who  was  driving 
the  horse  was  "so  anxious  that  she  got  the  im- 
pression on  her  part  that  she  was  in  danger" 
was  inadmissible;  the  witness  not  being  com- 
petent to  testify  as  to  the  woman's  mental 
■tatns. 

[Bd.    Note.— For   other   cases,   see    B^vidence, 
Cent  Dig.  I  2221 ;  Dec  Dig.  {  474.*] 

5.  Tbiai,  (§  76*)- Reception  of  Evidence- 
Time  FOB  Objectionb. 

An  objection  to  a  question,  made  after  a 
witness  answers,  comes  too  late,  although  the 
court,  in  overruling  the  objection,  states  that 
the  evidence  is  competent. 

[Ed.  Note.— For  other  cases,  see  Trial,  Dec 
Dfg.  I  76.»] 

6.  Evidence  (J  514*)  —  Expbbt  Testimony  — 
Anbwebb  Based  on  Evidence  Intboduced. 

In  an  action  for  injuries  resulting  from  a 
collision  between  an  ox  team  and  wagon  and  a 
horse  and  buggy,  there  was  evidence  that  the 
driver  of  the  ox  team  was  an  experienced  driver, 
and  also  evidence  how  he  was  managing  the 
team  at  the  time  of  the  accident.  Held,  that  it 
was  competent  for  an  experienced  driver  of  ox 
teams  to  give  his  opinion  whether  the  manner 
in  which  the  team  was  driven  at  the  time  was 
proper. 

[Ed.    Note. — For   other   cases,   see   Evidence, 
Cent  Dig.  t  2321 ;    Dec.  Dig.  i  614.»] 

7.  Highways  (§  184*)— Use  fob  Tbavel— Neq- 
LiGENCE — Instructions. 

In  an  action  for  injuries  to  a  horse  and 
buggy  from  a  collision  with  a  team  of  oxen  and 
wagon,  an  instruction  that  if  the  Jury  believed 
"that,  immediately  prior  to  or  at  the  time  of 
the  collision,"  the  driver  of  the  oxen  did  all 
that  a  prudent  and  careful  driver  could  have 
done  to  prevent  a  collision,  they  could  not  find 
for  the  plaintiff,  was  properly  refused,  as  it 
wonld  have  justified  a  finding  for  defendant,  al- 
though the  driver  might  have  done  nothing  "im- 
mediately prior"  to  the  collision  to  prevent  the 
same. 

[E)d.  Note.— For  other  cases,  see  Highways, 
Cent  Dig.  (  474;    Dec.  Dig.  {  ISl.*] 

8.  Highways  (S  184*)  —  Use  fob  Tbavel  — 

NbOLIOENCE— INSTBUCTIONS. 

In  an  action  for  injuries  to  a  horse  and 
buggy  in  a  collision  with  a  team  of  oxen  and 
wagon,  an  instruction  that,  if  the  jury  be- 
lieved that  defendant's  driver  "was  a  prudent 
driver  of  steers  and  that  he  used  every  means 
in  his  power  to  prevent  a  collision,"  they  must 
find   for   defendant   was    properly    refused,    as 


the  driver  might  have  been  a  prudent  driver, 
and  yet  not  competent  to  mauMe  a  team  ol 
the  character  of  the  one  in  question. 

[Ed.   Note.— For  other  cases,  see  Highways, 
Cent  Dig.  {  474 ;   Dec  Dig.  {  184.*] 

9.  Highways  (J   184*)  —  Use  fob  Tbavei,— 

NEGLIOENCE— iNSTBUCnONS. 

In  an  action  for  injuries  to  a  horse  and 
buggy  in  a  collision  with  a  team  of  oxen  and 
a  wagon,  instructions  that  if  at  the  time  of 
the  accident  the  oxen  "became  suddenly  fright- 
ened," and  the  driver  did  all  that  a  skillful  and 
prudent  driver  could  have  done  under  the  cir- 
camstances  to  prevent  the  accident,  the  Jury 
should  find  for  defendant,  and  if  they  believed 
that  the  injury  was  occasioned  by  "the  sudden 
fright"  on  the  part  of  the  oxen,  and  that  the 
driver  did  all  that  a  reasonably  prudent  and 
careful  driver  could  do  to  prevent  the  accident, 
they  should  find  for  defendant,  were  properly 
refused,  as  pretermitting  the  absence  of  fault 
on  the  part  of  the  driver  in  the  sudden  fright- 
ening of  the  oxen. 

[Bd.   Note.— For  other  cases,  see   Highways, 
Cent.  Dig.  {  474;    Dec.  Dig.  i  184.»] 

10.  Highways  (|  184*)  — Use  fob  Tbavel  — 
Negligence— iNSTBucnoNB. 

In  an  action  for  injuries  to  a  honw  and 
boggy  from  a  collision  with  an  ox  team  and 
wagon,  an  instruction  that  if  the  driver  of  the 
oxen  did  all  that  was  possible  to  be  done  "at 
the  time  of  the  accident  to  prevent  the  same," 
and  he  was  a  competent  driver,  the  jury  could 
not  find  for  the  plaintiff,  is  properly  refused, 
as  limiting  all  preventive  efforts  to  avoid  the 
injury  to  the  time  of  the  accident. 

[Bd.   Note.— For  other  cases,  see  HighwMiL 
Cent  Dig.  (  474;    Dec  Dig.  I  184,*J 

11.  Tbial  (I  252*)- Ube  fob  Tbavel— Nkou- 

OENCE— iNSTBUCnONS. 

In  an  action  against  the  C.  ft  G.  Lumber 
Company  for  damages  to  a  horse  and  buggy  in 
a  collision  with  an  ox  team  and  wagon,  an  in- 
struction that  unless  the  jury  believed  from  the 
evidence  that  the  oxen  were  the  property  of  (X 
&  O.  at  the  time  of  the  accident,  they  must  find 
for  defendant,  was  properly  refused;  there  be- 
ing no  evidence  that  the  team  was  the  prop- 
erty of  C.  &  O.,  but  the  evidence  showing  that 
it  was  the  property  of  the  0.  &  G.  Lumber 
Company. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  H  596-812;  Dec.  Dig.  i  252.»] 

12.  Tbial  (J  240*)— Use  fob  Tbavel— Action 

FOB    INJUBIES  —  ABOITMENTATIVE    INSTBUC- 
TIONS. 

An  instruction,  in  .in  action  for  damages 
to  a  horse  and  buggy  from  a  collision  with  a 
team  of  oxen  and  wagon  on  a  public  bridge, 
that  public  bridges  are  for  the  use  of  oxen  and 
drayp  as  much  as  for  horses  and  buggies  waa 
properly  refused  as  argumentative. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §  561 ;  Dec  Dig.  |  240.»] 

13.  Principal  and  Agent  (8  22*)— Declaea- 
TioNs  OF  Agent  to  Pbove  Agency. 

The  fact  of  agency  cannot  be  proved  bjr 
the  declarations  of  the  agent. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent  Cent  Dig.  t  240;    Dec  Dig.  (  22.*] 

14.  Evidence  (§  241*)— Admissions  bt  Agent 
—Time  of  Making. 

Declarations  of  an  agent  majr  be  admitted, 
if  made  in  conducting  a  transaction  within  the 
scope  of  the  agency,  for  the  purpose  of  throw- 
ing light  upon  the  transaction  itself. 

[Ed.    Note.— For   other  cases,   see   BSvIdence. 
Cent  Dig.  {  887;    Dec  Dig.  i  241.*] 

Dowdell,  C.  J.,  and  McClellan.  J.,  dissenting. 
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Appeal  from  Circuit  Court,  Elmore  Coun- 
ty; W.  W.  Pearson,  Judge. 

Action  by  W.  O.  Robblaa,  Jr.,  against  the 
Gohn  &  Goldberg  Lamber  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Berersed  and  remanded. 

The  cause  of  action  is  based  upon  the  in- 
Jury  done  to  the  horse  and  buggy  of  plain- 
tiff by  being  run  into  by  a  team  of  oxen  and 
wagon  belonging  to  the  defendant  and  at  the 
time  under  the  control  and  management  of 
one  L.  F.  Hood,  a  servant  of  the  defendant. 
While  Robbing  was  being  examined  as  a  wit- 
ness, and  had  testified  that  Mrs.  Lancaster 
was  in  the  buggy  and  was  driving,  meeting 
the  team  of  oxen,  he  was  asked  by  his  coun- 
sel: "Did  you  hear  Mrs.  Lancaster  say  any- 
thing?" Objection  being  overruled  to  this 
question,  the  plaintiff  put  it  in  the  following 
form:  "Now,  then,  did  you  bear  Mrs.  Lan- 
caster say  anything  to  the  driver?"  And 
the  witness  answered:  "I  could  see  that  Mrs. 
Lancaster  was  anxious."  And  counsel  asked 
the  witness  the  following  question:  "So 
anxious  that  she  got  the  impression  on  her 
part  that  she  was  in  danger?"  And  the  wit- 
ness answered:  "Yes,  sir."  Then  the  bill 
of  exceptions  shows  that  the  defendant  ot»- 
Jected  to  the  question  and  answer  because  it 
called  for  irrelevant  testimony,  and  because 
the  evidence  sought  was  hearsay,  and  the 
court  remarked:  "I  don't  think  so,  and  I 
overrule  the  objections."  L.  F.  Hood  was 
called  as  a  witness  for  plaintiff,  and  testi- 
fied that  after  the  accident  he  called  Mr. 
Bobbins,  and  "he  asked  me  whose  team  It 
was,"  and  plaintiff's  attorney  then  asked  the 
witness:  "Whose  property  did  you  tell  him 
It  was?"  Objection  was  Interposed  and  over- 
ruled, and  the  witness  answered:  "I  told 
him  it  was  Mr.  Goldberg's  and  Mr.  Cohn's, 
and  Mr.  Norrls',  I  suppose."  This  is  the  evi- 
dence referred  to  in  the  opinion. 

The  following  charges  were  requested  by, 
and  refused  to,  the  defendant: 

"(2)  If  you  believe  from  the  evidence  that 
L.  F.  Hood  was  the  agent  of  the  Cohn  & 
Goldberg  Lumber  Company,  and  that  the 
team  of  steers  which  collided  with  the  horse 
and  buggy  of  Robblns  belonged  to  the  Cohn 
&  Goldberg  Lumber  Company,  and  that.  Im- 
mediately prior  to  or  at  the  time  of  the  colli- 
sion between  said  team  and  the  buggy  of 
said  Robblns,  said  Hood  did  all  that  a  pru- 
dent and  careful  driver  could  have  done  to 
prevent  a  collision,  then  you  cannot  find  for 
the  plaintiff  in  this  case. 

"(3)  If  you  believe  from  the  evidence  in 
this  case  that  L.  F.  Hood,  the  driver  of  said' 
team,  was  a  prudent  driver  of  steers,  and 
that  he  used  every  means  in  his  power  to 
prevent  a  collision  between  the  dray  and  the 
steers  in  his  charge  and  the  buggy  and  horse 
in  the  charge  of  W.  O.  Bobbins,  Jr.,  then 
you  must  find  for  the  defendant 

"(4)  If  you  believe  from  the  evidence  In 
this  caw  that  the  said  steers  and  wagon 


were  under  the  control  of  an  ordinarily  skill- 
ful and  prudent  driver,  no  matter  whether 
said  driver  was  In  the  employ  of  the  Cohn  & 
Goldberg  Lumber  Company  or  J.  E.  Wamble, 
and  that  at  the  time  of  the  accident  the 
steers  became  suddenly  frightened,  and  that 
the  driver  did  all  that  a  skillful  and  prudent 
driver  of  steers  could  have  done  under  the 
circumstances  to  prevent  the  accident,  then 
you  cannot  find  a  verdict  for  the  plaintiff  in 
this  case. 

"(5)  If  you  believe  from  the  evidence  in 
this  case  that  the  Injury  to  the  horse  and 
buggy  of  W.  O.  Robblns,  caused  by  the  steers 
and  team  colliding  with  same,  was  occasion- 
ed by  a  sudden  fright  on  the  part  of  the 
steers,  and  that  the  driver  in  charge  of  the 
same  did  all  that  a  reasonably  prudent  and 
careful  driver  could  do  to  prevent  the  acci- 
dent, then  plaintiff  cannot  recover  In  this 
case. 

"(6)  If  you  believe  that  L.  F.  Hood,  who,  it 
Is  shown  by  the  undisputed  evidence,  was 
in  charge  of  the  steers  and  wagon  causing 
the  Injury  to  the  plaintiff,  did  all  that  was 
possible  to  be  done  at  the  time  of  the  acci- 
dent to  prevent  the  same,  and  that  he  was 
an  ordinarily  prudent  and  careful  driver  of 
steers,  and  accustomed  to  drive  same,  then 
you  cannot  find  for  the  plaintiff  in  this  case. 

"(7)  The  court  charges  the  Jury  that,  un- 
less they  believe  from  the  evidence  that  the 
steers  were  the  property  of  Cohn  &  Goldberg 
at  the  time  of  the  accident  or  damage  com- 
plained of,  then  you  must  find  for  the  de- 
fendant" 

"(12)  Public  bridges  are  for  the  use  of 
steers  and  drays,  as  much  as  for  horses  and 
buggies." 

Frank  W.  Lull  and  Gunter  &  Gunter,  for 
appellant  Phares  Coleman  and  Holly  ft  Mc- 
Morris,  for  appellee. 

DOWDBLL,  G.  J.  The  general  rule  Is  that 
the  declaration  of  one  made  while  in  the  ac- 
tual possession  and  control  of  personal  prop- 
erty, and  explanatory  thereof,  is  admissible 
in  evidence,  and  this  upon  the  idea  that  it  Is 
a  part  of  the  res  gestae  of  such  possession. 
Mayfleld's  Digest  vol.  3,  p.  453,  {  355.  We 
think,  however,  when,  as  In  the  present  case, 
the  person  whose  declaration  is  sought  to  be 
proven  Is  himself  the  witness  testifying,  and 
not  being  sought  for  purpose  of  impeachment 
such  evidence  would  be  of  little  probative 
force,  since  the  sworn  testimony  of  the  wit- 
ness as  to  the  facts  would  be  better  evidence 
than  his  unsworn  dedaratlon.  The  majority 
of  the  court  are  of  the  opinion,  and  so  hold, 
that  under  the  facts  of  this  case  the  declara- 
tion of  Hood,  admitted  in  evidence,  as  to  the 
ownership  of  the  team,  made  by  blm  while 
in  the  possession  and  control  of  the  same  as 
a  driver,  does  not  come  within  the  principle 
above  stated  as  to  declarations,  made  by  one 
in  possession  of  property,  explanatory  of  such 
possession,  and  that  in  the  admission  of  this 
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evidence  the  conrt  committed  reversible  er- 
ror. The  writer,  with  whom  McCIiBLLAN, 
J.,  concurs  on  this  point,  is  of  the  opinion 
that  if  the  declaration  of  one  In  possession, 
explanatory  of  such  possession,  be  admissi- 
ble In  evidence  npon  the  theory  of  res  gestse 
of  the  possession,  which  seems  to  be  the  uni- 
versal rule,  such  declaration  explanatory  of 
possession  would  not  be  rendered  incom- 
petent t>ecauBe  it  might  tend  to  show  owner- 
ship of  the  property  in  a  third  party. 

The  plalntitr  was  permitted  to  prove  by  his 
witness  Bobbins,  against  the  objection  of  the 
defendant,  that  a  Mrs.  Lancaster,  whom  wit- 
ness passed  in  a  buggy  on  the  bridge  Just 
preceding  the  collision  between  the  ox  team 
and  the  plaintiff's  buggy,  "was  so  anxious 
that  she  got  the  impression  on  her  part  that 
she  was  in  danger."  In  the  admission  of 
this  evidence  against  the  defendant's  objec- 
tion the  court  was  In  error.  The  anxiety  of 
Mrs.  Lancaster  was  wholly  irrelevant  and 
immaterial,  and,  besides,  the  witness  was  not 
comxmtent  to  testify  as  to  the  mental  status 
of  Mrs.  Lancaster.  The  majority  of  the 
court,  however,  are  of  the  opinion  that,  since 
it  appears  from  the  bUl  of  exceptions  that 
the  objection  was  not  made  to  the  question 
until  after  the  witness  answered,  the  objec- 
tion came  too  late,  and  that  the  action  of  the 
conrt  in  overruling  the  objection  and  admit- 
ting the  evidence  should  not,  for  this  rea- 
son, be  revised,  notwithstanding  the  court.  In 
overruling  the  objection,  expressed  the  opin- 
ion that  the  evidence  was  competent  The 
writer  of  tne  opinion  thinks  that,  since  the 
court  evidently  based  its  ruling  upon  the 
competency  of  the  evidence,  and  not  upon 
the  ground  that  the  objection  came  too  late, 
which  latter  ground  Is  one  addressed  to  the 
discretion  of  the  court,  the  question  Is  one 
proper  for  revision  by  this  court 

There  was  evidence  tending  to  show  that 
the  driver  of  the  ox  team  was  an  experienc- 
ed driver,  and  also  evidence  showing  how  he 
was  managing  the  team  at  the  time  of  the 
accident  On  this  evidence  It  was  competent 
for  the  witness  Norrls,  who  was  shown  to  be 
an  experienced  and  expert  driver  of  ox 
teams,  to  give  his  opinion  as  to  whether  the 
manner  in  which  the  team  was  driven  was 
proper. 

Charge  2,  requested  by  the  defendant,  wad 
rendered  bad  in  the  use  of  the  disjunctive 
conjunction  "or,"  and  for  this  reason.  If  no 
other,  was  properly  refused.  By  this  charge 
the  Jury  were  Instructed  to  find  for  the  de- 
fendant, although  the  driver  of  the  ox  team 
might  have  done  nothing  "immediately  prior" 
to  the  collision  to  prevent  the  same. 

The  third  charge  asked  by  the  defendant 
to  subject  to  the  criticism  that  It  pretermits 
the  competency  of  the  driver  of  the  ox  team. 
He  might  have  been  a  prudent  driver,  and 
yet  not  competent  to  manage  a  team  of  the 
character  of  the  one  In  question,  and,  if  not, 
the  defendant  would  be  liable  for  an  injury 


done  another  caused  by  the  incompetency  of 
the  driver. 

The  fourth  and  fifth  charges  are  each  faul- 
ty in  pretermitting  an  absence  of  fault  oii 
the  part  of  the  driver  in  the  "sudden  fright" 
of  the  oxen,  and  for  this  reason,  if  no  other, 
these  charges  were  properly  refused. 

The  sixth  charge  limits  all  preventive  ef- 
forts to  avoid  the  injury  to  the  time  of  the 
accident,  when  it  might  have  been  avoided 
by  taking  precautionary  measures  before  the 
time  of  the  accident 

There  was  no  evidence  that  the  team  was 

the  property  of  Cohn  &  Goldberg,  but  the 

property  of  Cohn  &  Goldberg  Lumber  Com- 

'  pany,  and  hence  charge  7  was  properly  re- 

'  fused. 

The  twelfth  charge  requested  by  defendant 
was  argumentative,  and  there  was  no  error 
in  refusing  It 

In  accordance  with  the  holding  of  the  ma- 
jority of  the  court,  for  the  error  committed 
in  the  admission  of  the  evidence  of  the  wit- 
ness Hood,  Indicated  above,  the  judgment 
I  must  be  reversed,  and  the  cause  remanded. 

Reversed  and  remanded. 

SIMPSON,  J.  In  behalf  of  the  majority 
of  the  court,  holding  that  the  witness  Hood 
should  not  have  been  allowed  to  testify  that 
he  had  said,  shortly  after  the  accident  that 
the  wagon  and  team  belonged  to  the  defend- 
ants, I  desire  to  say:  First  That  the  re- 
mark was  not  made  at  the  time  of  the  acci- 
dent, but  after  the  witness  and  the  team  had 
crossed  the  bridge  and  proceeded  Into  the 
town  of  Wetumpka.  Williams  v.  State,  13U 
Ala.  109,  117,  30  South.  484.  Second.  The 
object  of  this  testimony  was  not  to  explain 
his  possession,  nor  was  it  sought  as  a  part 
of  the  res  gestae  to  explain  the  accident,  but 
for  the  purpose  of  proving  that  the  property 
belonged  to  the  defendant  It  may  also  be 
said,  upon  the  general  proposition  referred 
to  by  our  Brother  who  writes  the  opinion, 
that  the  rules  of  evidence  must  l>e  construed 
I  as  an  entire  body  of  laws,  and  that  the  fact 
that,  under  certain  circumstances,  given  tes- 
timony is  admissible,  does  not  mean  that  It 
should  be  admitted  when  its  purpose  and  ef- 
fect is  to  override  other  fundamental  prin- 
ciples of  law.  The  facts  that,  under  certain 
circumstances  and  conditions,  the  declara- 
tions of  a  party  In  possession  may  be  admit- 
ted, to  explain  his  possession,  and  that  mat- 
ters which  are  a  part  of  the  res  gestae  may 
be  admitted,  do  not  mean  tliat  such  testi- 
mony is  admissible  against  a  third  party, 
when  it  Is  a  violation  of  the  fundamental  prin- 
ciples in  regard  to  hearsay  testimony  to  ad- 
mit it 

It  to  a  settled  principle  In  the  law  of  agen- 
cy that,  while  the  declarations  of  an  agen^ 
who  is  admitted  or  proved  to  be  sudi,  may 
be  admitted,  if  made  in  conducting  a  transac- 
tion within  the  scope  of  his  agency,  for  the 
purpose  of  throwing  light  npon  the  trans- 
action itself,  it  to  equally  true  that  the  fact 
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of  agency  cannot  be  proved  by  tbe  declara- 
tions of  the  agent.  1  Elliott  on  Ex.  §  252 ;  2 
Elliott  on  Ex.  iS  1631  (note  21),  1636;  Wbitlng 
A  Co.  V.  Lake,  91  Pa.  349;  First  Nat.  Bank  of 
Tuscaloosa  v.  Leland,  122  Ala.  289,  295,  290, 
25  South.  1D5 ;  Owensboro  Wagon  Co.  v.  Bliss 
et  al.,  132  Ala.  254,  260,  31  South.  81,  90  Am. 
8t  Rep.  907;  Mobile  &  Montgomery  R.  v. 
Ashcraft,  48  Ala.  15,  30.  While  the  acts  and 
declarations  of  one  in  possession  are  admis- 
sible to  explain  his  possession,  yet  they  are 
not  admissible  to  prove  ownership  of  or  with 
another,  unless  notice  thereof  ia  brought 
home  to  the  other.  Central,  etc.,  Co.  ▼. 
Smith,  76  Ala.  572,  578,  579.  62  Am.  Rep. 
853;  Humes  v.  O'Bryan  &  Washington,  74 
Ala.  64,  78-^.  In  the  case  Just  cited,  the 
court  held  that  the  declarations  of  the  part- 
ner were  admissible,  if  at  all,  only  because 
made  against  his  interest,  and  because  he 
"possessed  competent  knowledge  of  the  facts, 
and  Is  deceased  at  the  time  the  declarations 
are  proposed  to  be  proved,"  but  that  even 
then  "they  cannot  be  said  to  be  evidence 
against  the  defendant,  Humes,  of  the  exist- 
ence of  the  partnership  in  question,  unless 
Bome  notice  of  them  was  brought  to  his 
knowledge."  It  is  true,  as  Intimated  in  that 
and  in  other  cases,  that  where  a  partnership 
la  sought  to  be  proved  by  circumstantial 
acts,  among  which  are  continuous  transac- 
tions by  the  partners,  there  may  be  cases 
where  the  declarations  of  one,  acting  contin- 
uously and  openly  in  the  partnership  name, 
may  be  admissible  as  a  circumstance,  but 
that  does  not  militate  against  the  general 
principle. 

In  the  case  now  before  the  court,  the  wit- 
ness whose  declarations  were  sought  to  be 
introduced  was  on  the  stand;  and  even  if 
he  possessed  any  competent  knowledge  of  the 
ownership,  it  should  have  been  proved  by 
his  testimony  under  oath,  and  not  by  bis 
stating  what  he  had  said  before.  The  cases 
in  which  expressions  have  been  used  which, 
taken  from  their  context,  may  seem  to  be  in 
conflict  with  the  foregoing  cases,  are  easily 
explainable  on  other  principles.  For  in- 
stance, the  case  of  Daffron  v.  Crump,  69  Ala. 
77,  was  a  trial  of  the  right  of  property  In  a 
yoke  of  oxen  which  had  been  levied  on  as 
the  property  of  said  Daffron:  and  a  claim 
was  Interposed  by  his  wife,  setting  up  that 
the  property  was  hers.  There  was  no  ques- 
tion about  the  fact  that  said  defendant,  Daf- 
fron, bad  bought  the  oxen  and  paid  for 
them ;  the  question  to  be  solved  being  wheth- 
er he  bought  them  for  himself  or  for  his 
wife.  Whether  Daffron  had  paid  for  the 
oxen  with  his  own  money,  or  with  that  of 
his  wife,  was  a  matter  not  made  clear  by  the 
evidence.  Hence  it  became  a  matter  to  be 
proved,  by  circumstances,  whether  he  was 
claiming  them  as  his  own  or  as  the  proper- 
ty of  his  wife.  The  case  was  reversed  on 
another  point,  to  wit,  that  a  party  who 
knows  can  testify  as  to  the  ownership  of 
personal  property  (in  such  a  case,  which  In- 


volved no  question  of  the  construction  of  a 
contract) ;  and  the  court  went  on  to  make 
some  remarks,  for  the  guidance  of  the  court 
below  in  trying  the  case  again,  to  the  effect 
that  "in  trials  of  the  right  of  property,  dec- 
larations or  admissions  by  the  defendant  In 
execution,  made  in  the  absence  of  the  claim- 
ant, are,  as  a  rule,  not  admissible.  They 
come  under  the  class  of  hearsay  evidence. 
But  parties  in  possession  of  *uch  property 
may  make  declarations  explanatory  of  their 
possession,  and  either  claim  or  disclaim  own- 
ership of  the  property,  and  such  declarations 
may  be  given  In  evidence,  in  an  issue  of  dis- 
puted ownership,  no  matter  who  may  be  the 
parties  to  the  suit"  (Italics  oura)  In  oth- 
er words,  in  this  particular  class  of  cases, 
there  may  be  such  a  state  of  circumstances 
that  it  becomes  necessary  to  prove,  as  a  cir- 
cumstance, whether  the  husband  Is  claiming 
the  property  as  his  own  or  as  his  wife's.  In 
order  to  determine  what  his  Intentions  were 
in  buying  It.  In  the  case  of  Klrkland  v. 
Trott,  66  Ala.  417,  Klrkland  disclaimed  pos- 
session in  an  action  of  ejectment,  and  the 
declarations  of  one  Hogan,  who  was  in  pos- 
session, to  the  effect  that  he  had  taken  pos- 
session for  Klrkland,  were  admitted;  but 
it  was  proved  "that  Hogan  had  been  defend- 
ant's agent  or  clerk  before  that  time,  or  had 
been  in  business  with  htm,"  and  also  that  a 
written  demand  had  been  made  on  Klrkland 
for  possession,  and  that  he  bad  refused  to 
deliver  possession,  saying  nothing  about  Ho- 
gan's  being  in  possession.  In  the  case  of  Bra- 
zier &  Co.  V.  Burt,  18  Ala.  201,  the  plaintiffs 
had  levied  on  certain  cotton  as  the  property 
of  John  M.  Mack,  and  the  declarations  ad- 
mitted were  really  directions  by  Mack  to  his 
son  to  have  the  cotton  ginned  and  packed 
and  delivered  to  the  claimant ;  an  instrument 
of  writing  having  already  been  in  evidence, 
by  which  Mack  had  conveyed  the  property  to 
the  claimant,  and  this  evidence  was  to  show 
that  the  conveyance  was  not  simulated,  but 
that  Mack  had  in  fact  delivered  it  to  the 
claimant.  In  accordance  with  the  contract.  It 
would  be  too  tedious  to  notice  particularly  all 
the  cases  on  this  subject,  but  those  discussed 
are  probably  the  strongest  that  can  be  cited 
having  any  tendency  to  show  the  admissibil- 
ity of  this  evidence. 

Another  fact  may  be  noticed,  to  wit,  that 
In  all  the  cases  where  this  testimony  was  ad- 
mitted the  point  at  Issue  was  whether  the 
party  making  the  declaration  was  claimiug 
the  property  himself,  or,  disclaiming  any 
ownership,  acknowledged  that  he  held  for 
another.  In  none  of  them  was  a  party,  who 
was  acknowledged  by  both  parties  to  have  no 
interest  In  the  property,  allowed,  by  his  mere 
declarations,  to  show  that  the  title  to  the 
property  was  in  either  one  or  the  other,  sim- 
ply because  he  had  been  employed  to  trans- 
port It  from  one  point  to  another.  The  fact 
is  that  a  servant  Is  not  in  the  possession  of 
personal  property  intrusted  to  him,  bat  that 
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hl8  possession  la  the  possession  of  his  mas- 
ter. "A  servant's  declarations  regarding  the 
rights  or  liabilities  of  the  master  are  Incom- 
petent, In  the  absence  of  some  proof  of  ex- 
press  agency  and  evidence  that  the  state- 
ments were  within  the  line  of  the  declarant's 
duty  and  made  while  he  was  In  good  faith 
seeking  to  discharge  It"  16  Cyc.  1030.  It  Is 
Inconceivable  that  any  conrt  should  declare 
that  a  mere  servant,  employed  to  drive  a 
team,  conld,  by  his  mere  declarations  as  to 
the  ownership  of  the  team,  fix  a  liability  on 
the  master,  and  that,  too,  when  the  servant 
Is  present,  and  can  be  examined  under  oath, 
and  made  to  show  whether  he  knows  any- 
thing about  It 

ANDERSON,  DENSON,  and  MAYFIELD, 
JJ.,  concur  In  the  views  of  Justice  SIMP- 
SON. McCLELLAN,  J..  Is  of  the  opinion 
that  there  Is  no  error  in  the  record,  and 
hence  that  an  affirmance  should  be  entered. 


(159  Ala.  14) 

ANDREWS  V.  STATEJ. 

(Supreme  Court  of  Alabama.    Feb.  4,  1909.) 

1.  Cbiuinai,  Law  (8  1086*)^JnBi8DicnoN— 
City  Coubt  of  Bessemeb— Transfer  from 
Cbiminai,  Court  of  Jefferson  Countt. 

Act  Feb.  28,  1901  (Loc.  Acts  1900-01,  p. 
1854  •  Weakley's  Loc.  Laws  JeSerson  County,  i>. 
115)  {  16,  provides  that  cases  then  or  thereafter 
pending  in  tbe  criminal  court  of  Jefferson  coun- 
ty may  by  consent  be  transferred  to  the  city 
court  of  Bessemer.  A  transcript  from  the  crim- 
inal court  of  Jefferson  county  in  the  record 
■bowed  that  on  motion  of  defendant  an  order 
was  entered  transferring  his  case  to  tbe  city 
conrt  of  Bessemer  on  a  stated  date,  and  an  or- 
der to  transmit  all  papers  in  the  case  to  the  city 
court,  together  with  a  transcript  of  tbe  minutes 
showing  tbe  organization  of  the  criminal  court 
of  Jefferson  county  and  of  tbe  grand  jury. 
Held,  that  It  sufficiently  appeared  from  tbe  rec- 
ord that  the  case  had  been  transferred  on  tbe 
■iwcified  date. 

(Ed.    Note.— For   other   cases,    see   Criminal 
Law,  Dec.  Dig.  {  1086.*] 

2.  CaniiNAi,  Law  (i  1086*)— Review— Rso- 
OBD— Oboanization  or  Trial  Court. 

A  transcript  on  certiorari,  showing  that  a 
person  who  was  judge  of  the  dty  court  of  Besse- 
mer was  presiding  at  tbe  trial,  and  in  connection 
with  the  certificate  of  the  clerk  at  the  end  of 
the  transcript  showing  that  an  order  then  made 
was  by  tbe  city  conrt  of  Bessemer,  sufficiently 
showed  the  organization  of  the  trial  court, 
though  the  name  of  the  court  was  not  stated  at 
the  bead  of  the  minute  entry  as  to  tbe  arraign- 
ment of  accused  and  the  &sing  of  the  day  lor 
his  trial. 

[Ed.    Note.— For    other   cases,    tee   Criminal 
Law,  Dec.  Dig.  §  1086.*] 

8.  Jury  (8  75*)— Impanelino — Excusing  Ju- 
BOBs  FOB  Cause— Discretion  of  Court. 
In  impaneling  regular  jurors  at  tbe  organ- 
ization of  the  court,  the  court  may  in  its  discre- 
tion excuse  certain  persons  summoned  as  jurors, 
for  good  cause  shown. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent. 
Dig.  8§  384-385;   Dec  Dig.  $  75.*] 


4.  jubt  (8  47*)-'quaijfi0ati0nb  of  jubobs— 
Rksioenok. 

Under  Act  Feb.  28.  1901  (Loc  Laws  1900- 
01,  p.  1870)  8  83,  creating  the  city  court  of  Bee- 
semer  and  providing  that  petit  jurors  In  crimi- 
nal cases  shall  be  drawn  and  summoned  from 
the  district  over  which  the  court  has  jurisdl^ 
tion,  it  was  error  to  place  on  a  jury  a  person 
who  lived  outside  the  district, 

[Ed.  Note.— For  other  cases,  see  Jury,  Dec. 
Dig.  8  47.*] 

5.  JuBT  (8  47*)— Qualifications  of  Jitbobs— 
Residence. 

Under  Act  Feb.  28,  1901  (Loc  Laws  1900- 
01,  p.  1870)  8  33,  creating  the  city  court  of  Bes- 
semer and  providing  that,  in  completing  the  jury 
for  trial  of  a  capital  case,  tbe  judge  shall  draw 
the  names  of  i>ersons  subject  to  jury  duty  resid- 
ing within  two  miles  of  the  place  where  the 
court  Is  held  in  the  city  of  Bessemer,  it  was  er- 
ror to  place  on  tbe  jury  a  person  living  more 
than  two  miles  from  Bessemer,  though  he  lived 
within  two  miles  of  the  county  courthouse  at 
Birmingham. 

[EM.  Note.— For  other  cases,  see  Jury,  Dec 
Di'g.  8  47.*] 

6.  JuBT  (8  58*)- Impaneling. 

As  the  requirements  of  the  Code  regarding 
the  selecting  of  jurors  are,  under  the  express 
provisions  of  Code  1907,  {  7256,  merely  direct- 
ory, so  that  no  objection  can  be  taken  to  a  ve- 
nire facias  for  a  petit  jury,  except  for  fraud  in 
drawing  or  summoning  the  jurors,  the  exclu- 
sion of  testimony  as  to  the  manner  in  which  a 
petit  jury  was  drawn  was  not  error. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent. 
Dig.  8  266;    Dec.  Dig.  §  58.*] 

7.  WrrNESSES  (S  414*)— Costbadictiom— Cob- 
boboratiqn. 

Where  a  witness  in  a  murder  case,  in  relat- 
ing the  res  geste,  had  heen  allowed  without  ob- 
jection to  testify  as  to  wounds  he  had  received 
during  the  difficulty,  and  accused  sought  to  dis- 
credit his  testimony  by  showing,  from  the  posi- 
tion of  the  wound,  that  he  was  facing  accused, 
with  his  pistol  in  his  band  pointed  at  accused,  it 
was  not  error  to  permit  witness  to  show  his 
wounds. 

[Ed.    Note.— For  other   cases,   see   Witnesses, 
Dec.  Dig.  8  414.*] 

8.  Criminal  Law  (8  404*)  —  Mubobb  —  Bvi- 
DKNCE— Decedent*b  Clothino. 

In  a  murder  case,  the  clothing  which  was 
worn  by  decedent  .was  properly  introduced  in 
evidence. 

[Ed.    Note. — For    other    cases,    see    Criminal 
Law,  Cent  Dig.  8  891 ;   Dec.  Dig.  8  404.*] 

9.  Witnesses  (8  274*)— Cboss-Examinatiow— 
(5habacter  witnesses. 

While  the  diaracter  of  a  witness  or  of  ac- 
cused cannot  be  proved  by  particular  acts,  and 
the  evidence  ot  nis  good  character  cannot  be 
rebutted  by  proof  of  particular  acts,  yet  to  test 
tbe  credibility  or  accuracy  of  tbe  character  wit- 
ness he  may  be  asked  on  cross-examination 
whether  or  not  he  has  beard  of  particular  acts ; 
and  hence  witnesses,  having  te.stiScd  to  accused's 
good  character,  could  be  asked  how  many  fights 
they  recalled  that  accused  had  had,  or  as  to 
whether  he  had  not  been  regarded  by  the  citi- 
zens of  the  community  as  a  desperate  character. 
[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  88  965,  966;   Dec.  Dig.  8  274.*] 

10.  Criminal  Law  (8  1170%*)—Appeal— Re- 
view —  Harmless  Error  —  Admission  or 
Testimony. 

Tbe  overruling  of  an  objection  to  a  ques- 
tion asked  a  witness  as  to  whether  a  ball  enter- 
ing clothing  would  make  a  hole  about  tbe  size 
of  a  bullet   was  not  prejudicial   to  defendant. 


•For  other  casM  le*  ■une  topic  and  section  NUMBER  In  Dec.  *  Am.  Digs.  1107  to  date,  ft  Reporter  IndaxM 
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where  he  ansnered,  "It  might,  and  it  might 
not" 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dea  Dig.  i  1170%.*] 

11.  Cbikinai,   Law    (J    1168*)  —  Appkal  — 
Harmless  Erbob— Keoallino  Witness. 

Where  the  recalling  of  a  witness  by  the 
state,  and  the  refusal  to  permit  him  to  restate 
on  rMlrect  examination  what  be  had  Just  stated 
on  cross-examination,  cansed  no  injary  to  b» 
cased,  he  could  not  complain  thereof. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  1 1168.*] 

12.  Witnesses  (S  406*)— Evidbnck. 

In  a  murder  case,  where  a  witness  testi- 
fied that  he  was  at  the  place  of  the  killing,  and 
that  another  person  who  had  testified  that  he 
was  there  was  in  fact  not  there,  it  was  error  to 
exclude  witness'  testimony  as  to  whether  he 
could  have  seen  the  other  person,  had  that  per- 
son been  there. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  §S  1276-1270;  Dec.  Dig.  i  406.*] 

13.  Cbihinai,  Law   (§    377*)  —  Evidenot  — 
Characteb  of  Accused. 

In  a  murder  case,  where  a  witness  had  tes- 
tified that  he  had  known  accused  16  or  17  years, 
knew  hit  general  character,  and  that  it  was 
good,  and  on  being  asked  on  what  he  based  his 
opiuon  stated  that  accused  had  worked  for  him 
a  good  while,  had  had  access  to  all  his  valua- 
bles, but  that  he  had  never  missed  anything, 
and  accused  was  always  exceedingly  polite  and 
obliging,  but  that  he  did  not  base  bis  opinion  on 
that  alone,  as  be  had  never  had  any  occasion  to 
think  hia  character  was  bad,  it  was  error  to 
ezdnde  the  entire  testimony,  since  the  state- 
ment of  the  further  facts  was  not  suflScient  to 
take  from  the  jury  the  testimony  that  he  knew 
accused's  general  character,  and  that  it  was 
good. 

[BJd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  EHg.  {{  836,  837,  840;   Dec.  Dig.  t 

14.  Cbihinai.   Law   ({   377*)  —  Etiderok  — 
CuARAcrEB  or  Accused. 

In  a  murder  case,  testimony  as  to  accus- 
ed's good  general  character  was  properly  exclud- 
ed, where  based  on  the  general  observation  of 
aceosed  by  witness,  who  did  not  testify  to  a 
knowledge  of  his  general  character. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  |{  830,  837,  840;  Dec.  Dig.  ( 
877.*] 

15.  Witnesses  (§  240*)— Examination— Lbad- 
INO  Question. 

A  question  asked  a  witness,  "Tell  the  jnry 
if  you  saw  the  pistol  balls  near  the  watering 
tub,"  was  objectionable  as  being  leading. 

(Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent.  Dig.  51  837-839,  841-846,  849-851 ;  Dec. 
Dig.  §  240.*] 

16.  Witnesses  (§  237*)— Examination— Queb-. 
TiDNS  Assuming  Facts. 

The  question  was  objectionable  as  assuming 
the  fact  that  the  pistol  balls  were  near  the  tub. 
[Ed.   Note.— For  other   cases,  see   Witnesses. 
Cent  Dig.  |$  82&-832;    Dec.  Dig.  $  237.*] 

17.  Cbiminal   Law   (§   339*)— Mobdeb— Evi- 
dence—Identification  OF  Weapons. 

In  a  murder  case,  evidence  was  admissible 
to  prove  the  character  and  condition  of  pistols 
introduced  on  the  proliminnry  trial,  that  the 
jury  miRht  determine  whether  they  were  the 
same  pistols  and  in  the  same  condition  as  wlien 
introduced  on  the  trial. 

[Eld.  Note. — B'or  other  cases,  see  Criminal 
Law,  Cent  Dig.  g§  767-772 ;   Dec.  Dig.  {  339.*] 


18.  Homicide  (J  174*)— MtjBDSB— Bvidenob— 

Admissibilitt. 

In  a  murder  case,  testimony  of  a  witness  as 
to  statements  made  by  accused,  shortly  after 
the  shooting,  that  he  did  not  know  who  did  the 
shooting,  was  admissible;  the  statements  not 
being  in  the  nature  of  a  confession. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  S  3;   Dec.  Dig.  {  174.*] 

10.  Cbiminal  Law  (i  762*)— Tbia]>-In8tbdc- 

HON— Dutt  of  JnooK. 

In  charging  the  jury  it  is  the  duty  of  the 
judge  to  give  the  law  applicable  to  all  theories 
presented  b^  the  testimony,  and  if  he  recapitu- 
lates the  evidence  on  one  side,  to  recapitulate  it 
also  on  the  other  sid^  and  not  to  indicate  by  the 
matter  or  manner  of  the  charge  what  his  own 
views  are  as  to  the  effect  of  the  testimony. 

[Ed.  Note.— For  other  cases,  see  Oriminal 
Law,  Cent  Dig.  {{  1731,  1760,  1754,  1758;  Dec. 
Dig.  i  762.*] 

20.  Criminai.  Law  (|  763*)— Instbuctions— 

Province  of  Juby. 

In  a  murder  case,  a  statement  in  the  charge 
that  "the  evidence  on  the  part  of  the  state  goe» 
to  show  that  this  defendant  fired  all  three  of 
those  shots"  goes  beyond  the  rule  that  the  judge 
may  state  tlie  tendency  of  the  evidence  on  both 
sides,  and  invades  the  province  of  the  jury. 

[Eld.    Note.— For    other   cases,    see    Criminal 


Law,  Cent  Dig.  U  1731-1748.  1752,  1768.  1770; 
Dec  Dig.  I  763;*  Homicide,  Cent  Dig.  S(  579b 
603,  631-64aj 

21.  Cbiminai.  Law  (g  814*)  —  Mubdkb  —  In- 
structions. 

The  state's  evidence  tending  to  show  that 
decedent's  pistol  was  fired  once,  the  charge  was 
erroneous,  as  not  supported  by  the  evidence^ 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  tt  1079-1985;  Dec.  Dig.  | 
814.*] 

22.  Homicide  ({  300*)— Instbuctions— Ionob- 
INQ  Defense. 

Where  accused's  evidence  tended  to  show 
self-defense,  a  charge  that,  if  the  jury  found 
that  accused  killed  decedent  then  accused  was 
guilty,  and  the  next  thing  to  do  was  to  fix  the 
degree  of  punishment,  was  erroneous,  as  ignor- 
ing self-defense. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Dec.  Dig.  i  300.*] 

23.  HOMICIDK    ((     11*)— MUBDKB— EUCMENTS— 

Mauce. 

If  there  is  a  reasonable  doubt  as  to  whether 
a  killing  was  done  with  malice,  accused  cannot 
be  convicted  of  murder. 

[Eid.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  §§  15,  16;   Dec  Dig.  t  H-*] 

24.  Criminal  Law  <|   766*)— Mubdeb  — In- ' 
structions— Elements  of  Offense. 

A  charge  that  the  state  must  show  b^ond 
a  reasonable  doubt  all  the  constituents  of  the 
crime  charged  before  accused  is  called  upon  to 
explain  any  circumstances  connected  therewith 
or  to  make  any  defense  was  properljr  refused, 
since  what  are  elements  of  the  offense  is  a  ques- 
tion of  law  for  the  court. 

[Bid.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  1794-1797 ;  Dec  Dig.  {  766.*] 

25.  Criminal  Law  ({  705*)  — Mubdeb— In- 
structions. 

The  charge  was  also  erroneous  because, 
even  though  the  evidence  might  not  show  the 
constituents  of  the  crime  charged,  it  might  show 
the  commission  of  a  lesser  degree  of  crime,  cov- 
ered by  the  indictment. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  g  795.*] 
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28.  Homicide  ({  800*)  —  Mcbdeb  —  Seu'-Db- 

FENSE— RETRBI\T— iNSTBDCnONS. 

In  a  murder  case,  a  requested  charge  that, 
if  accused  waa  attacked  in  bis  livery  stable  by 
decedent  with  a  deadly  weapon,  accused  waa  un- 
der no  duty  to  retreat  from  his  (Uitagonist,  was 
properly  refused  as  misleading. 

[Ed.    Note.— For   other   cases,   see   Homicide, 
Cent.  Dig.  {{  614-632 ;    Dec.  Dig.  {  300.»] 

27.  HOMICIDS    (§    800*)  — MtTBDEB— INBTBUO- 

TI0N8— Misleading  Instbuctions. 

In  a  murder  case,  charges  that  one  feloni- 
ously assaulted  in  his  own  place  of  business  is 
not  bound  to  retreat,  even  though  by  so  doing 
he  might  secure  his  safety,  but  may  stand  his 
ground  and  take  his  assailant's  life  if  it  becomes 
necessary,  and  the  homicide  is  justified ;  that 
homicide  is  justifiable  when  committed  by  one 
into  whose  place  of  business  decedent  was  en- 
deavoring in  a  violent  manner  to  force  himself, 
with  the  intention  of  unlawfully  assaulting  the 
owner  thereof;  and  that  the  evidence  which 
shows  the  killing  of  one  person  by  another  with 
8  deadly  weapon  may  rebut  the  presumption  of 
malice  arising  from  the  use  of  such  weapon — 
were  properly  refused  as  misleading. 

[Bd.   Note.— For   other  cases,  see   Homicide, 
Cent.  Dig.  U  614-632;    Dec.  Dig.  {  300.*] 

28.  Cbiminal  Law  (J  807*)— Aboumentativk 
Instbuctions. 

The  charges  were  also  properly  refused  as 
argumentative. 

[E>d.  Note. — For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  H  1805, 1959,  I960:  Dec  Dig.  {  807.*] 

29.  HouiciDB  (§  300*)  —  MuBOEB  —  Instbuc- 
tions—DuTT  TO  Retbkat. 

In  a  murder  case,  a  requested  charge  that 
where  one  without  fault  is  attacked  by  another, 
and  he  kills  his  assailant,  if  the  circumstances 
furnish  reasonable  ground  for  apprehending  a 
design  to  take  his  life  or  do  him  some  great 
bodily  harm,  and  for  believing  the  danger  immi- 
nent and  that  such  design  will  be  accomplished, 
the  homicide  is  justifiable,  though  it  may  turn 
out  that  the  appearance  was  false,  and  that 
there  was  in  fact  no  sudi  design,  nor  any  dan- 
ger of  its  bein^  accomplished,  was  properly  re- 
fused, as  it  failed  to  hypothesize  accused's  be- 
lief that  he  was  in  imminent  peril,  or  to  men- 
tion either  the  matter  of  retreat  or  domicile. 

[Ed.   Note. — For   other  cases,   see   Homicide, 
Cent  Dig.  S|  614-632;   Dec  Dig.  }  300.*] 

80.  Cbiminal  Law  (J  789*)- Mubdeb— Iw- 
STEtJCTioNB— Involved  and  Uncebtain  In- 
stbuctions. 

In  a  murder  case,  a  charge  that  the  law 
demands  that  the  minds  of  the  jurors  be  so  sat- 
isfied by  evidence  that  no  reasonable  doubt  ex- 
ists in  them  but  that  their  finding  is  correct, 
and  accused  guilty  of  the  charge,  and  that  if 
they  are  not  satisfied  they  should  not  convict, 
was  properly  refused  as  involved  and  uncertain. 
[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Dec  Dig.  g  789.*] 

81.  Homicide  (8  118*)  —  Self-Defen8e  —  Ap- 

PBEHENSION    OP   IMMINENT  DANOKB. 

If  one,  who  Is  tree  from  fault  in  bringing 
on  a  difficulty,  is  attacked  by  another,  in  his 
own  house  or  place  of  business,  in  such  a  man- 
ner as  would  raise  in  a  reasonable  mind  the  be- 
lief that  he  is  in  imminent  danger  of  great  bod- 
ily barm,  and  he  is  so  impressed,  he  is  under  no 
obligation  to  retreat,  but  will  be  justified  in 
taking  the  assailant's  life. 

[Eid.    Note.— For   other  cases,   see   Homicide, 
Cent.  Dig.  SS  168-171;    Dec.  Dig.  §  118.»J 

82.  Homicide  (§  151*)— Killing  in  Defensk 

OF  PEBSON— BUBDEN  OF  PBOOP. 

The  burden  of  proof,  in  a  prosecution  for 
BQcb  a  homicide,  would  be  on  the  state  to  prove 


that  accused  waa  In  fault  in  bringing  on  the 
difficulty,  and  not  on  accused  to  show  that  he 
was  free  from  fault. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  i  278;   Dm.  Dig.  t  151.*] 

Appeal  from  City  Court  of  Bessemer;  Wil- 
liam Jackson,  Judge. 

John  Andrews  was  convicted  of  murder, 
and  he  appeals.    Reversed  and  remanded. 

The  record  shows  the  organization  of  the 
criminal  court  of  Jefferson  county,  tbfe  draw- 
ing of  the  grand  Jury  for  that  term,  and  the 
organization  of  the  city  court  of  Bessemer. 
It  Is  further  shown  by  the  certiorari  that  the 
city  court  of  Birmingham  was  organized  and 
the  grand  Jury  ordered  to  turn  In  report  of 
May  14,  1906.  It  further  shows  that  on  the 
17th  day  of  September,  1907,  an  order  was 
entered  In  the  criminal  court  of  Birmingham, 
transferring  said  cause  from  the  criminal 
court  of  Jefferson  county  to  the  city  court  of 
Bessemer,  and  an  order  to  transmit  all  pa- 
pers in  the  cause  to  the  city  court  of  Besse- 
mer, together  with  a  transcript  of  the  min- 
utes showing  the  organization  of  the  criminal 
court  of  Jefferson  county  and  of  the  grand 
Jury.  Another  order  is  shown,  made  on  De- 
cember 9,  1907,  In  the  dty  court  of  Bessemer, 
for  drawing  Jnronj  to  try  capital  cases  In  the 
dty  court  of  Bessemer,  beginning  on  the  6th 
day  of  January,  1908.  The  Indictment  ap- 
pears to  have  been  preferred  and  filed  on  the 
21st  day  of  April,  1906,  and  a  bond  made  by 
the  defendant  for  his  appearance  at  the  next 
term  of  the  criminal  court  of  Jefferson  coun- 
ty, and  from  term  to  term,  etc.,  approved  No- 
vember 24,  1906.  The  certificate  of  the  clerk 
of  the  criminal  court  of  Jefferson  county 
transferring  the  cause,  and  the  minutes,  are 
dated  May  5,  1908. 

It  was  shown  that  the  Juror  Lynn  did  not 
live  within  the  district  over  which  the  city 
court  of  Bessemer  had  Jurisdiction.  In  im- 
paneling the  regular  Jurors  for  the  week  in 
which  the  trial  of  this  cause  was  set,  for 
good  cause  shown,  the  court  excused  Brown 
and  Betts,  who  had  been  summoned  as  Jur- 
ors. The  defendant  entered  a  motion  to 
quash  a  venire,  and  in  that  connection  offer- 
ed to  show  by  Capt  Crook  that  the  Jurors 
were  drawn  from  the  box  before  any  were 
selected  for  grand  or  petit  Jurors,  and  tbat 
the  grand  Jurors  were  then  selected  and  plac- 
ed upon  the  grand  Jury  venire,  and  the  names 
remaining  were  placed  upon  and  made  to 
constitute  the  venire  for  the  petit  Jury. 

The  record  shows  that  Lawrence  Lipscomb 
was  next  called  by  the  defendant,  and  stated 
that  he  was  engaged  as  clerk  at  the  Ice  facto- 
ry, and  had  been  living  In  Bessemer  18  or  20 
years,  and  knew  the  defendant's  general 
character  to  be  good.  On  cross-examination 
he  stated  that  he  based  this  opinion  on  his 
general  observation  of  defendant,  and  on  mo- 


•For  other  caiet  «m  lamt  topic  and  section  NUMBER  In  Dec.  &  Am.  Digs.  U07  to  data,  4  Reporter  Iu4*xet 


Digitized  by 


Google 


Ala.) 


ANDREWS  V.  STATE. 


861 


tlon  of  the  state  this  evidence  was  excluded. 
This  same  witness  was  asked  as  to  the  char- 
acter ctnd  condition  of  the  pistols  which  were 
Introdnced  In  evidence  on  the  preliminary 
trial  as  the  pistols  used  by  the  different  par- 
lies to  the  shooting;  bnt  on  objection  by  the 
state  the  questions  and  answers  were  exclud- 
ed. On  the  cross-examination  of  the  defend- 
ant, he  was  asked  by  the  state  concerning 
various  difficulties  be  had  been  in,  and  in 
that  connection  was  asked  the  question  which 
Is  set  out  In  the  opinion,  to  which  objection 
was  made  and  overruled. 

The  following  charges  were  refused  to  the 
defendant : 

"(1)  If  there  is  a  reasonable  doubt  as  to 
whether  the  killing  was  done  with  malice, 
the  defendant  cannot  be  convicted  of  murder 
at  all. 

"(2)  The  court  charges  that  the  state  must 
'  show  by  the  evidence  beyond  a  reasonable 
doubt  all  the  constituents  of  the  crime  charg- 
ed before  the  defendant  Is  called  upon  to  ex- 
plain any  circumstances  connected  therewith, 
or  to  make  any  defense. 

"(3)  If  the  defendant  was  attacked  In  his 
livery  stable  by  the  deceased  with  a  deadly 
weapon,  the  defendant  was  under  no  duty  to 
retreat  from  his  antagonist. 

"(4)  The  court  Instructs  the  Jury  that  one 
feloniously  assaulted  In  his  own  place  of  bus- 
iness Is  not  bound  to  retreat,  even  though  by 
■0  doing  he  might  secure  bis  safety ;  but  he 
may  stand  his  ground,  and  take  his  assail- 
ant's life,  if  It  becomes  necessary,  and  the 
homicide  Is  Justified. 

"(5)  The  court  Instructs  the  Jury  that  hom- 
icide Is  Justifiable  when  committed  by  one  in- 
to whose  place  of  business  deceased  was  en- 
deavoring in  a  violent  manner  to  force  him- 
self, with  the  intention  of  unlawfully  assault- 
ing the  owner  thereof. 

"(6)  The  evidence  which  shows  the  killing 
of  one  person  by  another  with  a  deadly  weap- 
on may  rebut  the  presumption  of  malice 
arising  from  the  use  of  such  weapon. 

"(T)  The  court  Instructs  the  Jury  that 
where  one  without  fault  Is  attacked  by  an- 
oQier,  and  he  kills  his  assailant.  If  the  clr- 
comstances  furnish  reasonable  ground  for  ap- 
prehending a  design  to  take  his  life  or  do 
him  some  great  bodily  harm,  and  for  believ- 
ing the  danger  imminent,  and  that  such  de- 
sign will  be  accomplished,  the  homicide  is 
Jostlflable,  though  it  may  turn  out  that  the 
appearance  was  false,  and  that  there  was  in 
fact  no  such  design,  nor  any  danger  of  its 
being  accomplished. 

"(8)  The  law  demands  that  your  minds  be 
so  satisfied  by  evidence  that  no  reasonable 
doubt  exists  in  you  but  that  your  finding  is 
correct,  and  the  defendant  guilty  of  that 
charge ;  and  if  you  are  not  satisfied  in  this 
way  you  should  not  convict" 

The  other  charges  requested  were  on  self- 
defense,  and  need  not  be  specially  set  out 


Allen  &  Bell  and  Thomas  T.  Huey,  for  ap- 
pellant Alexander  M.  Oarber,  At^.  Oen.. 
for  the  State. 

SIMPSON,  J.  The  appellant  was  convlctr 
ed  of  the  crime  of  murder,  and  his  punish- 
ment fixed  at  death. 

The  city  court  of  Bessemer  was  created  by 
the  act  approved  February  28,  1901  (Loc.  Acts 
1900-01,  p.  1854;  Loc.  Laws  Jefferson  Co. 
[by  Weakley]  p.  115).  Section  16  of  that  act 
provides  that  cases  then  or  thereafter  pend- 
ing In  the  criminal  court  of  Jefferson  county 
"may  be,  by  consent  of  the  parties  thereto, 
transferred  to  said  city  court  of  Bessemer" ; 
and  section  25  provides  that  in  all  cases 
where  a  party  is  arrested  on  an  indictment, 
"for  an  offense  arising  or  committed  by  him 
In  said  district  •  •  •  If  said  warrant  or 
capias  or  other  process  Is  returnable  to  the 
criminal  court  of  Jefferson  county,  and  the 
defendant  makes  bond  for  his  appearance,  tils 
case  shall  be  removed  to  said  city  court  of 
Bessemer,  and  the  papers  shall  thereupon  be- 
come returnable  to  said  city  court  of  Besse- 
mer, and  the  case  triable  there."  Section  26 
provides  that.  In  all  cases  where  the  defend- 
ant falls  or  refuses  to  make  bond  at  the  time 
of  his  arrest  for  an  offense  committed  in  said 
district,  he  shall  be  confined  in  the  county 
Jail  at  Birmingham,  and  his  case  stand  for 
trial  in  the  criminal  court  of  Jefferson  coun- 
ty, provided  that  "if  any  person  who  is  con- 
fined In  said  Jail  for  an  offense  committed  in 
said  district,  within  the  Jurisdiction  of  said 
city  court,  shall  make  a  good  and  sufllclent 
bond  for  his  appearance  at  the  said  city 
court,  to  answer  the  charge  preferred  against 
him,  it  shall  be  the  duty  of  the  sheriff  to  im- 
mediately return  said  bond  to  the  clerk  of 
the  criminal  court  of  Jefferson  county,  and 
the  case  shall  thereupon  stand  removed  to 
the  city  court,"  and  It  shall  be  the  duty  of 
the  clerk  to  transmit  papers,  etc. 

It  is  first  insisted  by  appellant  that  the 
record  shows  that  the  indictment  in  this 
case  was  found  in  said  criminal  court  of 
Jefferson  county,  in  April,  1906,  and,  as 
shown  by  the  transcript,  was  not  certified  to 
the  city  court  of  Bessemer  until  the  14th 
day  of  February,  1908,  after  this  case  had 
been  tried,  and  the  defendant  convicted, 
on  the  6th  day  of  January,  1908,  and  that 
consequently,  at  the  time  of  trial,  the  city 
court  of  Bessemer  was  without  Jurisdiction 
to  try  this  case.  The  transcript  from  the 
criminal  court  of  JefTerson  county,  in  the  rec- 
ord, shows  that  on  the  motion  of  the  de- 
fendant his  case  was  transferred  to  the,  city 
court  of  Bessemer  on  September  17,  1907. 
We  think  it  sufficiently  appears  that  this 
case  was  transferred  to  said  city  court  be- 
fore the  trial  of  the  same,  and  the  Indictment 
was  in  court  Dudley  v.  Birmingham,  etc., 
Ck).,  139  Ala.  453.  461,  06  South.  700.  The 
court  had  Jurisdiction.  In  the  case  of  Rose 
T.  State,  117  Ala.  77,  79,  23  South.  &S8,  639 
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tbe  record  failed  to  ahow  "anythlns  touching 
the  transfer  of  this  caase." 

The  organization  of  tbe  trial  court  suffl- 
dently  appears  from  tbe  transcript  brought 
up  by  certiorari.  While  It  is  true  that 
the  name  of  tbe  court  Is  not  stated  at  tbe 
bead  of  tbe  minute  entry  as  to  tbe  arraign- 
ment of  the  defendant  and  the  fixing  of  tbe 
day  for  his  trial,  yet  It  shows  that  Hon.  Wm. 
Jackson  was  presiding,  and  in  connection 
with  the  certificate  of  the  clerk  at  the  end 
of  the  transcript  it  suffldently  shows  that  the 
order  then  made  was  by  tbe  dty  court  of 
Bessemer. 

Tbe  return  to  tbe  certiorari  shows  also 
that  the  special  Jurors  were  drawn  accord- 
ing to  law.  lioc.  Acts  Jefferson  Co.  (Act  Feb. 
11,  1901)  705.  It  appears  from  tbe  record 
tliat  the  excusing  of  the  Jurors  Brown  and 
Betts  by  the  court  was  upon  tbe  Impaneling 
of  the  Juries  at  tbe  organization  of  the  court, 
which  was  within  tbe  discretion  of  tbe  court, 
and  not  error. 

Section  33  of  the  act  creating  said  city 
court  of  Bessemer  provides  that  the  petit 
Jurors  "shall  be  drawn  and  summoned  from 
said  district"  Consequently  it  was  error 
to  place  the  Juror  Lynn  on  said  Jury,  who  was 
shown  to  live  outside  said  district 

Tbe  act  proTides  (section  83)  that  "in  com- 
pleting the  Juries  for  tbe  trial  of  any  capi- 
tal case,  the  Judge  of  said  city  court  shall 
draw,  under  the  provisions  of  this  act  the 
names  of  persons  subject  to  Jury  duty,  resid- 
ing within  two  miles  of  tbe  place  where  said 
court  is  held  In  the  city  of  Bessemer."  Con- 
sequently there  was  no  error  in  placing  upon 
the  Jury  Lon  Tyler,  who  lived  more  than  two 
miles  from  the  courthouse  at  Birmingham, 
but  within  two  miles  of  Bessemer;  but  there 
was  error  In  placing  upon  tbe  panel  Bob 
Vance,  who  resided  within  two  miles  of  the 
courthouse  at  Birmingham,  but  not  within 
two  miles  of  Bessemer. 

But  there  was  no  error  in  sustaining  tbe 
objections  to  tbe  questions  propounded  by 
defendant  to  tbe  witness  Capt  Crook  aa  to 
the  manner  of  drawing  the  Juries,  as  the 
provisions  of  law  in  regard  to  the  selection 
of  Jurors  are  merely  directory,  and  no  objec- 
tion can  be  made,  except  for  fraud.  Code 
1896,  i  4997;  Code  190T,  f  7256;  Baker  v. 
State,  122  Ala.  1,  26  South.  194;  Thompson 
V.  State,  122  Ala.  12.  26  South.  141;  Chil- 
dress V.  State,  122  Ala.  21,  26  South.  162. 

The  witness  Mllstead,  in  relating  the  res 
gestae,  bad  been  allowed  without  objection 
to  testify  as  to  the  wound  he  received  In  his 
thumb  and  side  during  tbe  difficulty,  and  it 
was  sought  by  the  defendant  to  discredit  his 
testimony,  by  showing,  from  the  position  of 
the  wound,  that  he  was  facing  the  defend- 
ant with  bis  pistol  in  bis  baud,  ixiiuted  at 
defendant.  It  was  not  error  to  allow  him  to 
show  the  wounds  received  by  blm.  It  is 
true  the  defendant  was  not  on  trial  for  shoot- 
ing him ;  but  tbe  course  of  the  examination, 


Just  preceding,  by  the  state  and  defendant 
made  this  testimony  pertinent 

There  was  no  error  In  allowing  the  cloth- 
ing which  was  worn  by  the  deceased  to  be 
introduced  is  evldmce.  Bolley  t.  Stete,  75 
Ala.  14. 

There  was  no  error  in  overruling  the  mo- 
tion by  the  defendant  to  exclude  tbe  testi- 
mony of  the  witness  Stallings.  No  objection 
was  made  to  the  questions,  and  no  reason  is 
assigned  for  excluding  the  testimony. 

On  cross-examination  the  state  asked  tbe 
witness  Dr.  Carter,  who  had  testified  to  tbe 
good  diaracter  of  tbe  defendant  "How  many 
fights  do  you  recall  that  he  has  had?"  and 
he  answered  that  he  had  heard  of  but  two. 
The  defendant  objected  to  the  question,  and 
moved  to  exclude  the  answer,  both  of  whlcb 
were  overruled.  While  the  character  of  a 
witness  or  of  tbe  defendant  cannot  be  pn>ved 
by  particular  acts,  nor  can  tbe  evidence  of 
his  good  character  be  rebutted  by  proof  of 
particular  acts,  yet  for  the  purpose  of  test- 
ing tbe  credibility  or  accuracy  of  the  charac- 
ter witness,  he  may  be  asked,  on  cross-ex- 
amination, whether  or  not  he  has  heard  of 
particular  acts.  De  Arman  v.  State,  71  Ala- 
351,  361;  Jones  v.  State,  76  Ala.  9,  15,  16; 
Jackson  v.  State,  78  Ala.  471,  472 ;  Moulton  v. 
State,  88  Ala.  116,  119-20,  6  South.  740,  16 
Am.  St.  Rep.  62 ;  King  v.  State,  89  Ala.  146. 
7  South.  750;  Lowery  v.  State,  98  Ala.  45, 
49,  13  South.  498;  Thompson  v.  State,  100 
Ala.  70,  71,  14  South.  878;  Goodwin  v.  Stete. 
102  Ala.  88,  98,  15  South.  571;  Smith  t. 
State,  103  Ala.  57,  70,  15  South.  866;  Terry 
V.  Stete,  118  Ala.  80,  86,  23  South.  776;  Car- 
son V.  Stete,  128  Ala.  58,  60,  29  South.  008; 
Williams  V.  Stete,  144  Ala.  14,  la  40  South. 
405.  There  was  no  error  in  overruling  the 
objections  to  this  question,  and  the  three 
following  ones,  of  tbe  same  tenor.  The 
following  question,  also,  as  to  whether  the 
defendant  had  not  been  regarded  by  the  citi- 
zens of  tbe  community  as  a  desperate  char- 
acter,  was  proper,  on  cross-examination. 

As  the  answer  to  the  question  to  the  wit- 
ness Dr.  Winters,  whether  a  ball  entering 
clothing  would  make  a  bole  about  the  size  of 
a  bullet  was,  "It  might  and  It  might  not" 
tbe  overruling  of  tbe  objection  to  that  ques- 
tion was  immaterial.  Tbe  question  as  to 
whether  the  bole  showed  he  was  shot  from 
behind  was  not  answered,  except  by  showing 
that  the  witness  could  not  tell  anything 
about  It  Hence  there  was  no  error.  Injuri- 
ous to  defendant  in  overruling  the  objection 
to  the  same. 

The  recalling  of  Dr.  Winters  by  the  state 
did  not  result  in  any  injury  to  the  defend- 
ant; hence  he  cannot  complain.  Nor  was 
there  any  Injury  to  blm  in  the  refusal  to  per- 
mit the  witness  to  state  over,  on  redirect 
examination,  what  he  had  Just  steted  on 
cross-examination. 

The  witness  Hannon  steted  that  he  was  in 
a  stall  in  tbe  stable,  and  that  Babe  Jus- 
tice was  not  there.    He  was  asked  by  tbe 
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aefendant,  "Yoa  conM  have  seen  him?"  The 
•tate  objected,  and  the  court  eustalned  the 
sbjection.  This  was  error.  The  evidence 
chowB  that  "Babe  Justice"  was  another 
name  for  Tom  Justice,  who  had  testified,  and 
tt  was  proper  to  ask  the  witness  whether 
he  could  have  seen  blm.  If  be  bad  been 
there.    Tesney  t.  State,  77  Ala.  33. 

The  witness  Moody,  on  behalf  of  the  de- 
fendant, stated  that  be  bad  lived  In  Bessemer 
18  or  19  years,  bad  known  the  defendant  16 
or  17  years,  knew  his  general  character,  and 
that  It  was  good.  He  also  made  other  state- 
ments about  the  defendant's  honesty,  polite- 
ness, etc.,  about  having  business  dealings 
with  htm,  and  testified  that  witness  was  a 
real  estate  man  and  talked  with  a  great  many 
people,  etc.  On  being  asked  on  what  be  bas- 
ed his  opinion  of  his  character,  he  stated  that 
"the  defendant  bad  worked  for  him  a  good 
while,  bad  bad  access  to  all  his  valuables," 
bat  that  "be  had  never  missed  anything,  and 
defendant  was  always  exceedingly  polite  and 
obliging."  The  state  asked  blm,  "Is  that 
what  you  base  your  opinion  on?"  and  he  re- 
plied, "Not  altogether;  I  never  had  any  oc- 
casion to  think  his  character  was  bad."  The 
state  moved  to  exclude  the  testimony;  and 
the  court  said,  "Gentlemen,  you  are  not  to 
consider  the  testimony  of  this  witness."  This 
was  error.  The  statement  of  the  further 
facts  was  not  sufflclent  to  take  from  the  Jury 
the  testimony  of  the  witness  that  he  knew 
the  general  character  of  the  defendant,  and  It 
was  good.  The  statement  of  the  court  exclud- 
ed all  of  the  testimony  of  the  witness  from 
the  Jury. 

Tbere  was  no  error  In  excluding  that  part 
of  Lipscomb's  testimony  preceding  the  excep- 
tion, as  he  did  not  testify  to  a  knowledge  of 
the  defendant's  general  character,  but  stated 
that  he  based  bis  opinion  on  bis  general  ob- 
servation of  him. 

The  question  to  the  witness  Huey,  "Tell  the 
Jury  If  yon  saw  the  pistol  balls  near  the 
watering  tub,"  was  objectionable,  as  being  a 
leading  question,  and  also  as  assuming  the 
fact  that  the  pistol  balls  were  there.  Con- 
sequently tbere  was  no  error  In  sustaining 
the  objection  to  it 

Upon  another  trial  the  defendant  should 
be  permitted  to  prove  the  character  and  con- 
dition of  the  pistols  which  were  introduced 
on  the  preliminary  ttial,  In  order  that  the 
Jury  may  determine  whether  they  were  the 
same  pistols  and  in  the  same  condition  as 
when  introduced  In  this  trial. 

Tbere  was  no  error  in  asking  the  witness 
Huey,  on  cross-examination,  whether  be  had 
known  of  the  defendant's  having  been  in  oth- 
er troubles.    See  authorities  supra. 

The  court  erred  In  overruling  the  objection 
to  the  question  by  the  state,  "And  you  juuii>- 
ed  on  an  old  man  by  the  name  of  Price  down 
there?"    See  cases  supra. 

Tbere  was  no  error  In  overruling  the  ob- 
JectloDS  to  the  question  to  the  witness  Patton 


as  to  statements  made  by  the  defendant, 
shortly  after  the  shooting,  that  he  did  not 
know  who  did  the  shooting.  This  was  not 
In  the  nature  of  a  confession ;  and,  if  the  in- 
tention was  to  contradict  tiie  witness,  no 
predicate  was  laid. 

In  charging  the  Jury,  it  is  the  duty  of  the 
Judge  to  give  the  law  applicable  to  all  the- 
ories presented  by  the  testimony,  and.  If  be 
recapitulates  the  evidence  on  one  side,  to  re- 
capitulate It  also  on  the  other  side,  and  not 
to  indicate,  by  the  matter  or  manner  of  the 
charge,  what  bis  own  views  are  as  to  the  ef- 
fect of  the  testimony.  1  Blasbfield  on  In- 
structions to  Juries,  p.  139,  S  56 ;  12  Cyc.  612. 
613 :  Banks  v.  State,  89  Ga.  75,  14  &  B.  927 : 
State  V.  Gilmer,  97  N.  a  429,  1  S.  B.  491; 
Aaron  Go.  v.  Hlrsdifeld,  89  111.  App.  206; 
Wright  et  al.  v.  Central  B.  R.  &  B.  Co.,  16  Ga. 
38;  State  v.  Moses.  13  N.  C.  452;  Smith  v. 
State,  68  Ala.  426,  432.  We  cannot  say  wheth- 
er the  oral  charge  in  this  case  was  liable  to 
the  objection  that  It  summed  up  the  evidence 
on  one  side,  and  not  on  the  other,  as  the  en- 
tire oral  charge  Is  not  set  out  In  the  bill  of 
exceptions ;  but  we  are  disposed  to  think  that 
the  manner  of  stating  the  evidence  Indicated 
pretty  clearly  to  the  Jury  the  Judge's  own 
Impressions  of  the  weight  and  elCect  of  the 
testimony,  and  that  It  was  an  Invasion  of  the 
province  of  the  Jury.  However,  the  statement 
that  "the  evidence  on  the  part  of  the  state 
goes  to  show  that  this  defendant  fired  all 
three  of  those  shots"  goes  beyond  the  rule 
laid  down  by  our  courts,  to  the  efTect  that  the 
Judge  may  state  the  tendency  of  the  evidence 
on  both  sides  (White  v.  State,  111  Ala.  92. 
97,  21  South.  330);  and  It  Is  also  erroneous 
because  some  of  the  evidence  produced  by  the 
state  tends  to  show  that  the  pistol  of  the 
deceased  was  fired  once.  It  was  erroneous, 
also,  to  charge  (In  the  oral  charge)  about  the 
shooting  of  Mllstead,  as  the  defendant  was 
not  on  trial  for  shooting  him.  This  court  has 
also  condemned  "an  argument  by  the  court 
against  the  defendant  on  the  evidence."  Mc- 
intosh V.  State,  140  Ala.  137,  141,  37  South. 
223.  Without  passing  upon  that  phase  of  the 
oral  charge,  we  merely  cite  these  authorities 
for  the  future  guidance  of  the  court 

The  court  erred  In  charging,  "If  you  find 
this  defendant  killed  Taylor  Johnson,  then 
this  defendant  Is  guilty.  The  next  thing  for 
you  to  do  is  to  fix  the  degree  of  punishment." 
This  ignored  entirely  the  defense  of  self-de- 
fense, which  the  evidence  for  the  defendant 
tended  to  sustain. 

The  court  erred  In  refusing  to  give  charge 
1,  requested  by  the  defendant 

There  was  no  error  In  refusing  to  give 
charge  2,  requested  by  the  defendant  "What 
are  elements  of  the  ofFense  Is  a  question  of 
law  for  the  court."  Whatley  v.  State,  144 
Ala.  69,  30  South.  1014,  11th  h.  n.  Moreover, 
although  the  evidence  might  not  show  "the 
constituents  of  the  crime  charged,"  yet  it 
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migbt  show  tbe  commission  of  a  leaser  degree 
of  crime,  covered  by  the  Indictment 

Charge  S,  refused  to  the  defendant,  was 
properly  refused,  as  it  was  misleading.  Tbe 
same  Is  true  of  charges  4,  5,  and  6 ;  and  these 
are  argumentative  as  well. 

There  was  no  error  in  tbe  refusal  to  grive 
charge  7.  It  failed  to  hyi>otbeslze  the  belief 
of  the  defendant  that  be  was  in  Imminent  per- 
il, and  also  failed  to  mention  either  the  mat- 
ter of  retreat  or  domicU& 

Charge  8  is  Involved  and  uncertain  In  Its 
meaning,  and  was  properly  refused. 

Without  noticing  specifically  each  of  the 
other  charges  which  were  requested  by  the 
defendant  and  refused  by  the  court,  it  is 
sufficient  to  say  that  if  one  who  Is  free  from 
fault  in  bringing  on  the  difficulty  is  attacked 
by  another,  in  his  own  bouse  or  place  of 
business,  in  such  a  manner  as  wonld  raise  in 
a  reasonable  mind  tbe  belief  that  he  is  in  im- 
minent danger  of  great  bodily  barm,  and  be 
Is  so  Impressed,  he  is  not  under  any  obliga- 
tion to  retreat,  but  may  take  the  life  of  bis 
assailant,  and  be  Justified  nnder  the  law. 
While  he  must  be  without  fault,  yet  the  bur- 
den is  not  on  him  to  show  freedom  from 
fault,  but  on  tbe  state  to  show  that  he  was 
not  free  from  fault. 

The  Judgment  of  the  court  is  reversed,  and 
tbe  cause  remanded. 

Reversed  and  remanded. 

TYSON,  O.  J.,  and  DBN80N  and  MAT- 
FIEjLD,  JJ.,  concur. 


(159  Ala.  71) 


MARKS  T.  STATa 


(Sapreme  Court  of  Alabama.     Feb.  18,  1909.) 

1.  INTOXICATINO  Liquors  (8  134*)— Statutes 

— CONSTBUCTION. 

Gen.  Acts  Sp.  Sess.  1907,  p.  71,  8  1>  makes 
it  unlawful  to  sell  any  alcouolic,  spirituous, 
vinous,  or  malt  liquors,  intoxicating  bitters  or 
beverages,  or  other  liquors  or  beverages,  by 
whatsoever  name  called,  "which,  if  drunk  to 
excess,  will  produce  intoxication."  Held,  that 
the  clause  quoted  did  not  qualify  and  relate  to 
each  and  all  of  the  liquors  or  beverages  whicti 
preceded  it,  but  qualified  and  referred  only  to 
the  clause  "or  other  liquors  or  beverages,  by 
whatsoever  name  called,"  and  hence  that  tbe 
statute  did  not  prohibit  the  sale  of  such  other 
beverages  or  liquors,  unless  tbey  contained  suf- 
ficient alcohol  to  produce  intoxication,  if  drunk 
to  excess. 

[EM.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Dec  Dig.  (  134.»] 

2.  Cbiminal  Law  ({  304*)— Bvidkrob-^udi- 
OIAL  Notice. 

The  Supreme  Court  cannot  take  judicial 
notice  that  mead  or  metheglin  is  an  alcoholic, 
spirituous,  vinous,  malt,  or  intoxicating  liquor 
or  beverage,  or  that,  if  drunk  to  excess,  it  will 
produce  intoxication. 

[Ed.    Note. — For    other    cases,    see    Criminal 
Law,  Cent.  Dig.  f  710 ;   Dec.  Dig.  i  304.*] 


8.  IWTOxiCATiiro  Ijquoss  (J  238*) — Content* 
—  QuANTiTT  OF  Aixx)HOi,  —  Question  rot 

JUBT. 

Whether  a  beverage  containing  1.46  per 
cent,  alcohol  by  weight  and  1.88  per  cent,  by 
volume,  and  1.20  per  cent,  maltose,  mskijig 
about  2^  teaspoonfuls  of  alcohol  to  the  pin^ 
is  an  alcoholic,  spirituous,  vinous,  malt,  or 
intoxicating  liquor,  or  whether,  if  drunk  to  ex- 
cess, it  will  produce  intoxication,  is  a  question 
of  fact  for  the  Jury. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  i  326;   Dec  Dig.  |  238.*] 

4.  Intoxicating  Liquobb  (J  134*)— Prohibi- 
tion— Statutes— FBOPEBTiEs  or  Liquors. 
Where  a  prohibition  statute  names,  desig- 
nates, or  enumerates  classes  or  species  of  bev- 
erages or  liquors  against  which  its  provisions 
are  directed,  and  it  clearly  appears  that  a  given 
article  is  within  tbe  scope  of  the  forbidden  enu- 
meration, and  is  intoxicating,  its  properties  be- 
come immaterial,  in  a  prosecution  for  wrongful 
sale  thereof. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
L^aors,  Cent  Dig.  {(  142-144;    Dec.  Dig.  I 

6.  Intoxicating  Liquobb  (|  6*)- Statutes — 
Legislative  Power. 

Legislatures  may  absolutely  prohibit  the 
sale  of  mtoxicating  beverages,  and  say  what  are 
intoxicating,  what  are  prohibited,  and  what  are 
not  and  designate  them  by  general  or  special 
terms. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  |  4;    Dec  Dtg.  (  6.*] 

6.  CBmiNAi,  Law  (J  304*)— "SpiarruoDS  Liq- 

UOB." 

"Spirituous  liquor"  is  that  which  is  in 
whole  or  in  part  composed  of  alcohol,  extracted 
by  distillation,  such  as  whisky,  branuy,  or  rum ; 
these  being  regarded  as  spirituous  and  intoxi- 
cating liquors,  without  the  necessity  of  proof. 

[EM.  Note.— For  other  cases,  see  Criminal 
Law,  Dec  Dig.  i  304.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7,  pp.  6610-fl615.]  ^^ 

7.  iNTOXICATIIfO  LlQTTOBS   (|  184*)— "VlHOUS 

LiQUOB." 

"Vinous  liquor"  means  liquor  made  from 
the  Juice  of  grapes,  and  it  may  also  include 
wines  made  from  fruits  or  hemes  by  process 
of  fermentation,  by  addition  of  sugar  and  al- 
cohol. 

[EM.  Note.— For  other  cases,  see  Intoxicating 
Liauors,  Cent  Dig.  ({  142-144;  Dec  DigTs 
134. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  pp.  7325,  732&] 

8.  Intoxicating  Liquobb  (J  134*)  —  "Mai,t 

LIQUOBS." 

"Malt  liquors"  are  the  product  of  a  pro- 
cess by  which  grain  is  steeped  in  water  to  tbe 
point  of  germinatioDj  the  starch  being  thus  con- 
verted into  saccharine  matter,  which  is  kiln 
dried,  then  mixed  with  hops,  and  by  a  further 
process  of  brewing  made  into  a  beverage:  por- 
ter, ale,  beer,  etc,  being  embraced  within  tbe 
expression. 

[EM.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  U  142-144;    Dec  Dig.  { 

For  other  definitions,  see  Words  and  Phrases, 
vol.  5,  pp.  4314,  4315.J 

9.  Intoxicating  Liquobb  (J  134*>— Defini- 
tion. 

"Intoxicating  liquors"  are  any  liquors  in- 
tended for  use  as  a  beverage,  or  capable  of  being 


•For  other  eases  !••  same  topic  and  section  MOUBBR  In  Dm.  *  Am.  Diss.  UOT  to  date,  *  Boportsr  Indaiaa 
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■o  tued,  which  contain  alcohol,  regardless  of 
how  obtained,  in  such  per  cent,  that  they  will 
produce  intoxication  when  imbibed  in  such  quan- 
tities as  may  practically  be  drunk ;  but  the 
term,  however,  is  not  synonymous  with  "spirit- 
noos  liquors,"  since,  while  all  spirituotu  liquors 
are  intoxicating,  all  intoxicating  liquors  are  not 
spirituous. 

[Kd.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  §S  142-144;  Dec.  Dig.  I 
13i« 

For  other  definitions,  see  Words  and  Phrases, 
▼oL  4,  pp.  3736-3746;   vol.  8,  p.  7692.] 

10.  IRTOXTCATIRO  LIQUORS  ((  134*)— "INTOH- 
OATINO   BmCBS." 

"Intoxicating  bitters"  include  those  bitten, 
beverages,  or  decoctions  in  which  the  distinc- 
tive  character  and  effect  of  intoxicating  liq- 
uors are  present,  so  that  it  may  be  used  as  a 
beverage,  notwithstanding  the  other  ingredients 
It  may  contain ;  and  if  it  can  be  used  as  a  bev- 
erage, though  the  other  ingredients  are  medicinal 
and  predominate,  and  alcohol  is  used  to  preserve 
these  medicinal  ingredients  and  serve  as  a  ve- 
hicle therefor,  then  it  may  or  may  not  be  in- 
cluded, depending  on  the  evidence  in  each  par- 
ticular case — it  being  without  the  province  of 
any  court  to  declare  as  a  matter  of  law  that  a 
particular  bitters  or  beverage  is  or  is  not  in- 
toxicating, unless  the  statute  or  law  so  declares, 
or  it  be  one  the  effect  of  which  every  one  Is 
presumed  to  know. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
I^uora,  Cent.  Dig.  U  142-144;    Dec.  Dig.  f 

For  other  definitions,  see  Words  and  Phrases, 
ToL  4,  p.  3736.] 

11.  IRTOXICATINO    LlQUOBB   (§    134*)— " ALCO- 
HOLIC." 

"Alcoholic"  means  containing  or  'pertain- 
ing to  alcohol,  which  is  a  volatile  organic  body, 
a  limpid  colorless  liquid,  hot  and  pungent  to 
tiie  taste,  having  a  slight,  but  not  offensive, 
scent.  It  has  but  one  source,  namely,  fermen- 
tation, and  is  extracted  from  its  by-products  by 
distillation;  its  purity  and  strength  depending 
on  the  d^ree  of  perfection  or  completeness  of 
distillation.  While  it  is  the  intoxicating  prin- 
ciple of  all  intoxicating  drinks,  within  the  mean- 
ing of  ordinary  prohibition  statutes,  it  is  rarely 
in  its  pure  state  used  as  a  beverage. 

[Ed.  Note. — ^For  other  cases,  see  Intoxicatiiig 
L^uors,  Cent  Dig.  H   142-144;    Dec.  Dig.  I 

For  other  definitions,  see  Words  and  Phrases, 
ToL  1,  p.  295.] 

12.  IlTTOXIOATinO  LiQUOBS  (S  134*)— "Whis- 
KT." 

"Whisky"  is  alcohol,  diluted  with  water 
and .  mixed  with  other  elements  or  ingredients. 

[Bd.  Note. — For  other  cases,  see  Intoxicating 
IJquors,  Cent.  Dig.  Sl  142-144;    Dec  Dig.  I 

For  other  definitions,  see  Words  and  Phrases, 
ToL  8,  p.  744S.] 

18.   INTOZICATIRO  LiQUOBS  ({  184*)— "LiQtTOB 

OB  LiquoBS." 

The  term  "liquor  or  liquors"  includes  all 
kinds  of  intoxicating  decoctions,  whether  spirit- 
uous, vinous,  malt,  or  alcoholic. 

rE2d.  Note.— For  other  cases,  see  Intoxicating 
TJnuors,  Cent.  Dig.  {i  142-144;    Dec.  Dig.  I 

For  other  definitions,  see  Words  and  Phrases, 
ToL  B,  pp.  4180-4182.] 


14.  IirroxiCATino  Liquobs  (|  134*)— "Spibit- 

UOU8  AND  INTOXICATIHO"  LlQUOBB. 

Pure  alcohol  is  within  the  term  "spiritnooB 
and  intoxicating"  liquors. 

[EM.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  K  142-144;  Dec  Dig.  f 
134.*] 

15.  Intoxicatinq  Liquobs  (}  134*) — "Alco« 
noLic  OR  Spibjtuoub  Liquobs." 

The  phrase  "alcoholic  or  spirituous  liquors^ 
necessarily  means  intoxicating  liquors. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  S{  142-144;  Dec  Dig.  i 
134.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1.  p.  296.] 

16.  iNToxicATiNO  Liquobs  (|  208*)— Wboro- 
ruL  Salk— Complaint— TiMB. 

Where  an  aflSdavit  for  an  alleged  wrongfnl 
sale  of  intoxicating  liquors  only  attempted  to 
charge  an  offense  in  J.  county  under  the  pro- 
hibitory law  (Gen.  Acts  Sp.  Sess.  1907,  p.  71, 
8  1),  which  went  into  effect  in  X  county  on 
January  1,  1908,  and  the  complaint  was  made 
on  May  Ist  of  that  year,  time  was  a  material 
ingredient  of  the  offense,  and  the  complaint  was 
fatally  defective  for  failure  to  allege  that  ths 
offense  was  committed  after  the  act  took  effect 

[Kd.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Dec  Dig.  I  20&*] 

Appeal  from  Criminal  Court,-  Jefferaoa 
County;  A.  C.  Howze,  Judge. 

JuUns  Marks  was  convicted  of  selling  splr* 
ituous  liquors  or  mead,  and  he  appeals.  Re-, 
versed  and  remanded. 

John  T.  Olover,  for  appellant  Alexander 
M.  Garber,  Atty.  Gen.,  and  Thomas  W.  Mar- 
tin, Asst  Atty.  Gen.,  for  the  State. 

MAYFIELD,  J.  This  appeal  Involvea 
questions  which  require  a  construction  of 
the  general  prohibition  laws  of  this  state, 
not  necessarily  as  to  the  constitutionality 
of  such  laws,  but  as  to  the  meaning,  Inter- 
pretation, and  effect  of  certain  provisions 
<!ontalned  therein.  The  prosecution  was 
commenced  by,  and  was  based  solely  upon, 
an  affidavit  containing  three  counts.  The 
first  attempted  to  charge  that  defendant  aid- 
ed, abetted,  or  procured  an  unlawful  sale, 
purchase,  or  other  unlawful  disposition  ot 
spirituous,  vinous,  or  malt  liquors,  etc.;  sec- 
ond, that  defendant  acted  as  agent  or  as- 
sisting friend  of  the  seller  or  purchaser  In 
procuring  an  onlawfol  sale  or  purchase  ot 
such  liquors,  etc;  third,  that  defendant 
sold  spirituous,  vlnons,  or  malt  liquors,  or 
mead,  which.  If  drtmk  to  excess,  will  pro- 
duce Intoxication.  The  defendant  demurred 
to  the  affidavit  or  complaint,  and  assigned 
many  grounds  therefor,  too  numerous  to 
mention. 

The  court  overruled  the  demurrer,  and 
trial  was  had  upon  the  general  issue.  The 
court,  at  the  request  of  the  state,  gave  the 
general  affirmative  charge  for  the  state  as 
to  the  third  count  refused  a  like  charge  to 
the  defendant  as  to  each  count  separately, 
and  refused  a  great  number  of  other  char- 
ges requested  by  the  defendant    The  Jury, 
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after  being  oat  for  an  hour  or  more,  re- 
turned to  the  court  for  further  Instruction. 
The  foreman  Inquired  of  the  court  If  the 
Jury  had  to  And  that  mead  would  Intoxicate. 
The  court  replied  that  the  giving  of  the 
general  affirmative  charge  relieved  them  of 
that;  that  this  charge  meant  that  if  the 
Jury  believed  the  evidence  beyond  a  reason- 
able doubt  they  must  convict  the  defendant, 
which  action  of  the  court  was  excepted  to 
by  defendant 

Many  questions  are  reserved  as  to  rulings 
of  the  trial  court  touching  the  evidence. 
The  trial  resulted  in  a  conviction  under  the 
third  count  only,  and  a  fine  of  $50  was  im- 
posed. 

The  first  two  counts  each  attempted  to 
charge  an  ofTense  under  section  7363  of  the 
Code  of  1007,  which  section  is  codified  from 
the  act  of  March  12, 1907  (Acts  1907,  p.  366). 
The  third  count  evidently  attempted  to 
charge  an  offense  under  the  general  statu- 
tory prohibition  law  known  as  the  "Car^ 
michael  Bill,"  passed  at  the  extraordinary 
session,  and  approved  November  23,  1907 
(Gen.  Acts  Sp.  Sees.  1907,  pp.  71-76). 

The  verdict  and  Judgment  eliminated  all 
questions  as  to  the  first  two  counts,  and  ren- 
der unnecessary  a  decision  or  construction 
of  section  7363  of  the  Code  of  1907,  but  re- 
QUlre  a  construction  of  section  1  of  the  act 
of  November  23,  1907  (above  referred  to), 
reading  as  follows:  "Section  1.  Be  it  en- 
acted by  the  Legislature  of  Alabama,  that 
It  shall  be  unlawful  for  any  person,  firm, 
corporation,  or  association,  within  this  state 
to  manufacture,  sell,  barter,  exchange,  give 
away  to  Induce  trade,  furnish  at  public 
places  or  otherwise  dispose  of  any  alcoholic, 
spirituous,  vinous  or  malt  liquors,  intoxicat- 
ing bitters  or  beverages  or  other  liquors  or 
beverages  by  whatsoever  name  called,  which 
If  drunk  to  excess  will  produce  Intoxication, 
except  as  hereinafter  provided."  This  section 
has  never  been  codified,  having  been  passed 
after  the  adoption  of  the  Code,  and  hence  Is 
not  controlled  by  any  0)de  provisions  or 
prior  statutes,  though  some  of  the  Code  pro- 
visions are  applicable  to  prosecutions  under 
It,  and  It  may  be  construed  in  pari  materia 
with  other  provisions  of  our  laws. 

It  was  admitted  that  defendant  sold  one 
bottle  of  a  beverage  known  as  "mead"  (a 
beverage  sometimes  called  "metbeglin," 
made  of  water  and  honey),  since  the  1st  day 
of  January,  1906,  when  the  prohibition  law 
went  Into  effect  as  to  Jefferson  county. 
This  was  the  only  disposition  of  any  liquor 
or  beverage  by  the  defendant  which  was  at- 
tempted to  be  proven.  The  state  Introduced 
in  proof  a  chemical  analysis  of  another  bot- 
tle of  the  beverage  known  as  "mead,"  and 
some  evidence  tending  to  show  It  was  a 
malt  and  Intoxicating  liquor;  while  the  de- 
fendant's evidence  tended  to  show  that  It 
was  not  an  Intoxicating  or  malt  liquor.  It 
was  conceded,   however,  that  It  contained 


maltose  and  alcohol;  but  it  was  contended 
by  the  defendant  that  It  did  not  contain  ei- 
ther In  such  quantities,  or  in  such  form,  or 
under  such  conditions  as  to  come  within  the 
meaning  of  the  statute. 

The  trial  court  Instructed  the  Jury  that 
If  they  believed  the  evidence  beyond  a  rea- 
sonable doubt  they  must  find  the  defendant 
guilty  under  the  third  count  This  charge 
can  be  supported  or  Justified  only  upon  the 
theory  that  mead  la  either  an  "alcoholic," 
"spirituous,"  "vinous,"  "malt"  or  "Intoxi- 
cating" liquor  or  beverage,  within  the  mean- 
ing of  the  statute.  If  the  statute  inhibits 
the  sale  of  all  liquor  or  beverage  which  con- 
tains any  alcohol  or  malt  then  the  charge 
of  the  court  was  correct;  otherwise,  it  was 
erroneous.  Whether  or  not  this  beverage 
was  an  intoxicant  was  evidently  considered 
Immaterial  by  the  trial  court  Upon  no  oth- 
er theory  can  this  action  of  the  trial  court 
be  justified.  In  this  we  think  the  trial  court 
was  In  error. 

This  court  does  not  Judicially  know  that 
mead  or  methegUn  Is  an  alcoholic,  spirituous, 
vinous,  malt  or  Intoxicating  liquor  or  bever- 
age, or  that  If  It  Is  drunk  to  excess.  It  will 
produce  Intoxication.  Nor  do  we  think  that 
the  fact  that  It  contains  1.46  per  cent  of  al- 
cohol by  weight  and  1.88  per  cent  by  vol- 
ume, and  1.20  per  cent  maltose,  making  about 
2^  teaspooufuls  of  alcohol  to  the  pint  makes 
it  as  a  matter  of  law  within  the  inhibition  of 
the  statute.  We  are  therefore  clearly  of  the 
opinion  that  It  was  a  question  for  the  Jury, 
under  the  evidence,  to  say  whether  or  not 
mead  was  alcoholic,  spirituous,  vinous,  malt 
or  Intoxicating,  or  whether  It  was  a  Uquor 
or  beverage  which.  If  drunk  to  excess,  will 
produce  Intoxication.  In  other  words,  was 
the  liquor  or  beverage  sold  within  the  inhibi- 
tion of  the  statute?  That  was  clearly  a 
question  of  fact  under  the  evidence,  and  not 
one  of  law. 

If  the  statute  had  prohibited  the  sale  of 
mead,  or  declared  that  It  was  an  alcoholic, 
spirituous,  vinous,  malt  or  intoxicating  Uq- 
uor or  beverage,  or  If  the  court  Judicially 
knew  that  It  was  within  any  one  of  these 
classes,  then  under  the  evidence  In  this  case 
the  court  could  probably  have  given  the  af- 
firmative charge;-  but  It  clearly  appears  that 
if  mead  Is  within  the  Inhibition  of  the  stat- 
ute, It  is  clearly  under  the  last  clause  of  the 
first  section  of  the  statute,  which  Inhibits 
the  sale,  etc.,  of  "other  liquors  or  beverages 
by  whatsoever  name  called,  which  If  drunk 
to  excess  will  produce  Intoxication,"  and  the 
evidence  was  in  dispute  as  to  whether  or 
not  It  would  produce  Intoxication,  If  drunk 
to  excess.  One  witness,  shown  to  be  a  high- 
ly educated  physician,  testified  in  substance 
that  a  man's  stomach  would  not  contain 
enough  of  the  beverage  to  produce  intoxica- 
tion; that  enoui^h  might  be  taken  in  the 
stomach  to  produce  a  thrill,  but  nothing 
more.    Another  witness  testified  that  he  had 
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drtmk  a  great  deal  of  mead— as  mach  as 
four  bottles  In  an  hour — and  that  It  would 
not  intoxicate.  True,  there  was  some  evi- 
dence to  show  It  would  intoxicate  If  drunk 
to  excess,  and,  while  we  can  no  more  pass 
upon  the  weight  or  sufSclency  of  the  evi- 
dence than  could  the  trial  court,  yet  we  do 
say  there  was  ample  evidence  to  require  the 
submission .  of  this  fact  to  the  Jury- 
While  we  agree  tn  part  with  counsel  for 
appellant,  we  cannot  concur  with  them  in 
the  contention  (so  forcefully  and  ably  In- 
sisted upon)  to  the  effect  that  the  clause, 
"which  If  dnmk  to  excess  will  produce  in- 
toxication," qualifies  and  relates  to  each  and 
all  of  the  liquors  or  beverages  which  pre- 
cede it — that  Is,  to  alcoholic,  spirituous,  vi- 
nous, or  malt  drinks.  We  are  Inclined  to  the 
opinion  that  this  phrase  quaUfles  or  refers 
only  to  the  clause,  "or  other  liquors  or  bev- 
erages by  whatsoever  name  called,"  which 
Immediately  precedes  it,  and  which  two 
phrases,  taken  together,  constitute  one  of 
the  six  classes  of  liquor  and  beverage  the 
sale  of  which  Is  prohibited.  We  are  led  to 
this  conclusion,  not  alone  by  the  composition 
and  grammatical  construction  of  this  sec- 
tion of  the  act,  but  also  by  a  reference  to 
the  history  of  such  legislation  In  this  and 
other  states,  and  the  Judicial  construction 
put  upon  the  terms  "spirituous,"  "vinous," 
"malt,"  and  "Intoxicating"  liquors  and  bev- 
erages by  this  and  other  courts.  These 
terms  each  had  a  well  defined  and  accepted 
Judicial  construction  by  the  courts,  when 
used  In  such  statutes;  and  it  does  not  appear 
that  there  was  any  intention  to  change  that 
well  accepted  Judicial  construction.  They 
were  severally  treated  as  being  well  known 
and  defined;  but  the  phrase,  "or  other  liquors 
or  beverages  by  whatsoever  name  called."  Is 
clearly  shown  not  to  refer  to  every  well 
known  or  defined  class,  but  Is  intended  to 
Include  any  and  all  other  classes  or  kinds, 
not  embraced  in  the  foregoing  five  classes 
named,  "which  if  drunk  to  excess  will  pro- 
duce Intoxication." 

It  is  said  by  counsel  that  the  punctuation 
of  the  section  shows  that  this  phrase  refers 
to  all  the  preceding  classes.  Punctuation 
may  be  looked  to,  for  the  purpose  of  aiding  in 
ascertaining  the  meaning.  It  is  Intended  to 
make  the  meaning  apparent  and  more  readily 
ascertainable  than  it  would  otherwise  be; 
but  It  can  never  control  or  destroy  a  mean- 
ing which  is  otherwise  apparent  and  certain. 
When  a  prohibition  statute  names,  desig- 
nates, or  enumerates  the  kinds,  classes,  or 
species  of  beverages  or  liquors  against  which 
its  provisions  are  directed,  then  there  is  no 
room  for  further  inquiry  Into  the  scope  of 
such  statute.  When  It  clearly  appears  that 
a  given  article,  liquor,  or  beverage  comes 
within  the  scope  of  the  forbidden  enumera- 
tion, and  is  Intoxicating,  Its  properties  be- 
come Immaterial  to  courts  and  Juries,  because 
9xed  by  the  lawmaking  power  of  the  state. 


The  courts  have  uniformly  upheld  the 
power  of  the  Legislature  to  declare  certain 
drinks  and  beverages  Intoxicating,  when  in 
truth  and  In  fact  they  may  not  be  so,  though 
It  Is  not  conceded  that  this  power  is  without 
limit  The  Legislature  might  go  to  such  an 
extent  that  the  courts  would  hold  It  to  be  an 
unreasonable  exercise  of  the  police  power — 
far-reaching  and  comprehensive  as  it  is.  The 
courts  would  probably  not  uphold  a  statute 
which  prohibited  the  use  or  sale  of  a  neces- 
sary commodity,  such  as  sugar  or  molasses, 
com  or  barley,  under  the  guise  of  a  prohibi- 
tion law,  which  denominated  them  intoxi- 
cants, because  they  were  capable  of  being 
converted  into  alcohol  or  spirituous  liquors. 
But  as  to  this  question  we  do  not  decide,  nor 
do  we  hereby  mean  to  intimate  an  opinion, 
but  only  refer  to  It  to  demonstrate  the  cor- 
rectness of  the  construction  which  we  place 
upon  this  section  of  the  statute. 

Legislatures  have  the  tmdoubted  right  to 
prohibit  absolutely  the  sale  of  intoxicating 
beverages,  and  to  say  what  are  Intoxicating, 
what  are  prohibited,  and  what  are  not — to 
designate  them  by  general  or  fecial  terms, 
and  to  so  frame  and  word  the  law  as  to  pre- 
vent evasion  of  its  provisions  (which  U 
known  to  be  often  attempted) ;  and  courts 
will  not  pnt  such  construction  on  the  law  as 
would  render  It  void  if  dependent  upon  only 
one  of  these  legislative  powers,  when  It 
would  be  perfectly  valid  If  referred  to  the 
other  or  both  legislative  powers  or  functions. 
Black  on  Intoxicating  Liquors,  {  43;  Felbel- 
man  v.  State,  130  Ala.  122,  SO  South.  384; 
Wadsworth  v.  Dunnam,  98  Ala.  610, 13  South. 
697.  When,  however,  the  statute  uses  merely 
general  terms,  such  as  "alcoholic,"  "spiritu- 
ous," "vinous,"  "malt,"  and  "intoxicating" 
liquors  or  beverages,  then  it  is  a  question  for 
the  courts  or  Juries  to  determine,  according 
to  the  facts  In  each  particular  case,  whether 
a  given  liquor,  beverage,  or  fluid  is  within 
the  Inhibition  of  the  statute.  Sometimes  It  Is 
then  a  question  of  law  for  the  court,  and 
sometimes  a  question  of  fact  for  the  Jury. 

Most  of  the  terms  used  in  this  statute  have 
been  frequently  construed  by  this  court,  and 
there  Is  no  conflict  In  the  decisions  on  this 
subject  as  to  those  which  have  been  constru- 
ed- It  is  therefore  only  necessary  to  enu- 
merate them,  and  cite  the  cases. 

"Spirituous  liquor"  is  that  which  is  in 
whole  or  in  part  composed  of  alcohol  extract- 
ed by  distillation.  Whisky,  brandy,  and  rum 
are  examples.  That  these  are  spirituous  or 
Intoxicating  Is  known  to  courts  and  Juries, 
and  proof  thereof  is  not  necessary.  Tinker  v. 
State,  90  Ala.  638,  8  South.  814;  Allred's 
Case,  89  Ala.  113.  8  South.  56. 

"Vinous  liquor."  ex  vl  termini,  means  liq- 
uor made  from  the  Juice  of  the  grape ;  but  It 
may  Include  wines  made  from  fruits  or  ber- 
ries by  a  like  process  of  fermentation,  when 
sugar  and  alcohol  are  added.  Allred's  Case, 
89  Ala.  112,  8  South.  56;    Adler's  Case,  55 
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Ala.  24;  Hlnton  t.  State,  132  Ala.  29.  81 
South.  563. 

"Malt  liquors"  are  the  product  of  a  process 
by  wblcb  grain  is  steeped  In  water  to  the 
point  of  germination,  the  starch  of  the  grain 
being  thus  converted  Into  saccharine  matter, 
which  is  kiln  dried,  then  mixed  with  hops, 
and,  by  a  further  process  of  brewing,  made 
into  a  beverage.  The  term  embraces  porter, 
ale,  beer,  and  the  like.  Allred  v.  State,  89 
Ala.  112,  8  South.  56;  1  Mayfield's  Dig.  463; 
Tinker's  Case,  90  Ala.  647,  8  South.  814. 

"Intoxicating  liquors"  are  any  liquors  In- 
tended for  use  as  a  beverage,  or  capable  of 
being  so  used,  which  contain  alcohol  (no  mat- 
ter how  obtained)  in  such  per  cent  that  they 
will  produce  Intoxication  when  Imbibed  in 
such  Quantities  as  may  practically  be  drunk. 
The  term  is  not,  however,  synonymous  with 
"spirituous  liquors."  All  spirituous  liquors 
are  intoxicating,  but  all  intoxicating  liquors 
are  not  spirituous.  Black  on  Intox.  LIq.  |  2 ; 
Allred's  Case,  89  Ala.  112,  8  South.  56. 

"Intoxicating  bitters."  This  term  has  been 
held  to  Include  those  bitters,  beverages,  or 
decoctions  in  which  the  distinctive  character 
and  effect  of  intoxicating  liquors  are  present, 
BO  that  it  may  be  used  as  a.  beverage,  not- 
withstanding the  other  ingredients  it  may 
contain.  If,  however,  it  can  be  so  used  as  a 
beverage,  though  the  other  ingredients  are 
medicinal  and  predominate,  and  alcohol  is 
nsed  to  preserve  these  medicinal  ingredients, 
and  serve  as  a  vehicle  for  them,  then  it 
may  or  may  not  be  included,  depending  upon 
the  evidence  in  each  particular  case.  It  is 
not  within  the  power  or  province  of  any 
court  to  declare,  as  a  matter  of  law,  that  any 
particular  bitters  or  beverage  is  or  is  not 
Intoxicating,  unless  the  statute  or  other  law 
80  declares,  or  it  be  one  the  effect  of  which 
every  one  is  presumed  to  know — If  such 
there  be.  Carl's  Case,  87  Ala.  17,  6  South. 
118,  4  L.  R.  A.  380;  Id.,  89  Ala.  97,  8  South. 
156.  See,  also,  23  Cyc  58,  200;  Black  on  In- 
tox. Liquors,  J  9. 

The  foregoing  terms  used  to  designate  the 
Intoxicants  inhibited  by  this  statute  are  all 
well  defined  in  this  state;  but  the  term 
"alcoholic  liquors"  is  comparatively  a  new 
term.  If  not  new,  it  is  not  of  such  common 
use,  and  has  not  been  Judicially  construed 
so  often,  as  those  indicated  above. 

"Alcoholic,"  ex  vi  termini,  means  "contain- 
ing or  pertaining  to  alcohol."  "Alcohol"  has 
been  frequently  defined  by  courts,  in  con- 
struing prohibition  and  kindred  statutes  re- 
lating to  intoxicating  liquors.  It  Is  defined 
as  a  volatile  organic  body,  a  limpid  colorless 
liquid,  hot  and  pungent  to  the  taste,  having 
a  slight,  but  not  offensive,  scent  It  has  but 
one  source,  fermentation,  and  is  extracted 
from  Its  by-products  by  distillation;  Its  puri- 
ty, and  strength  depending  upon  the  degree  of 
perfection  or  completeness  of  distillation. 
While  It  is  the  Intoxicating  principle,  the  ba- 
sis of  all  intoxicating  drinks — certainly  so 
within  the  meaning  of  ordinary  prohibition 


statutes — yet  pure  alcohol  Is  rarely  used  as 
a  beverage. 

Whisky  is  alcohol  diluted  with  water  and 
mixed  with  other  elements  or  Ingredients. 
Intoxicating  Uqnor  Cases,  25  Kan.  751,  37 
Am.  Rep.  284;  Com.  v.  Morgan,  149  Mass. 
314,  21  N.  E.  369;  State  T.  Olersch,  98  N.  a 
720,  4  S.  E.  193. 

The  term  "liquor"  or  "liquors"  commonly 
includes  all  kinds  of  intoxicating  decoctions, 
liquids,  or  beverages,  whether  spirituous, 
vinous,  malt  or  alcoholic.  People  v.  CrlUey, 
20  Barb.  (N.  X.)  248;  State  v.  Brlttaln.  89 
N.  O.  676. 

Whether  pure  alcohol  comes  within  the 
phrases  "spirituous"  or  "intoxicating"  liq- 
uors is  a  question  not  well  settled — some 
courts  holding  that  it  depends  upon  the  lan- 
guage of  the  particular  statute  and  the  facts 
of  each  particular  case,  whether  It  was  sold 
or  purchased  purely  for  medicinal  or  mechan- 
ical purposes,  or  to  be  used  as  an  intoxicat- 
ing beverage ;  but  the  weight  of  the  author- 
ities seems  to  be  to  the  effect  that,  unless 
otherwise  made  by  the  language  or  provi- 
sions of  the  statate.  It  will  be  included  in 
the  terms  "spirituous"  and  "Intoxicating"  liq- 
uors. Snider  v.  State,  81  Ga.  753,  7  S.  E.  631. 
12  Am.  St  Rep.  350 ;  Rabe  v.  State,  39  Ajrk. 
204;  State  v.  Martin,  34  Ark.  340;  Bennett 
V.  State,  30  IlL  389;  Black  on  Intox.  Uq.  | 
11. 

The  Supreme  Court  of  Mississippi  has  held 
that  wine  is  within  the  phrase  "alcoholic  or 
vinous  liquors."  Reyfelt  v.  State,  73  Miss. 
415,  18  South.  925.  The  Court  of  Appeals  of 
Georgia  has  recently  construed  the  Georgia 
prohibition  law,  of  which  our  statute  is  In 
part  a  copy,  and,  while  we  have  seen  nothing 
except  what  purports  to  be  a  manuscript 
copy  of  the  opinion,  that  court  seems  to  have 
construed  this  term  "alcoholic  liquors"  In  ac- 
cordance with  the  writer's  view  of  the  mean- 
ing of  that  phrase  as  It  appears  in  our  stat- 
ute. The  decoction  sold  or  kept  In  that  case 
was  called  "Green  or  Pale  Beer."  Samples 
of  It  were  analyzed,  and  one  found  to  con- 
tain 4.2  per  cent,  and  another  3.8  per  cent, 
of  alcohol.  The  trial  court  In  that  case  held, 
as  we  presume  it  did  in  the  case  at  bar,  that 
the  Georgia  statute,  which  as  to  this  ques- 
tion is  nearly  identical  with  our  own.  In- 
cludes any  liquid  which  has  an  appreciable 
quantity  of  alcohol  therein.  The  Ck>urt  of 
Appeals  of  Georgia  reversed  the  case  upon 
this  question,  and  held  that  the  statute  In- 
cluded only  those  liquors  or  beverages  which 
contain  a  sufilclent  quantity  of  alcohol  to 
produce  intoxication  when  drunk  to  excess. 
That  the  phrase  "alcoholic  or  spirituous  liq- 
uors" necessarily  means  Intoxicating  liquors 
Is  sustained,  In  the  case  last  referred  to,  by 
citation  of  two  Georgia  cases.  Bell  v.  State, 
91  Ga.  227,  18  S.  E.  288,  and  McDuffie  v. 
State,  87  Ga.  687,  13  S.  E.  596. 

After  a  careful  study  of  the  general  pro- 
hibition law  of  this  state,  the  one  in  question 
in  this  case,  and  comparing  It  with  numerous 
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others  which  have  been  constniecl  by  this  and 
other  courts,  giving  due  weight  to  the  fact 
that  it  was  enacted  with  this  known  con- 
struction placed  upon  several  or  nearly  all  of 
the  six  classes  or  species  of  drinks  or  bever- 
ages named  therein,  we  do  not  think  that  the 
statute  embraces  every  liquor  or  beverage 
which  contains  a  trace  of  alcohol  or  maltose, 
or  even  that  contains  one  or  both  in  appre- 
ciable quantities.  If  Incapable  of  being  used 
as  an  Intoxicating  beverage.  Such  inter- 
pretation would  be  unreasonable,  if  not  ab- 
surd. Where  a  statute  has  been  construed, 
and  Is  subsequently  re-enacted,  the  previous 
construction  becomes  a  part  of  the  statute 
Itself.  Southern  Railway  Co.  t.  Moore,  128 
Ala.  450,  29  South.  659. 

The  statute  under  consideration  is  but  the 
extension  of  kindred  prohibition  statutes  to 
the  entire  state  which  were  theretofore  lo- 
cal. True,  it  contains  provisions  not  hereto- 
fore embodied  in  local  statutes,  which  new 
provisions  must  yet  be  construed.  The  ob- 
jects and  purposes  of  those  statutes  had  been 
defined  by  the  courts ;  and,  being  incorporat- 
ed and  re-enacted  in  the  general  law,  they 
bring  with  them  such  Judicial  constructions. 
The  main  object  and  purpose  of  all  is  the 
same.  Some  may  be  restricted,  and  some 
more  extensive  and  exclusive  than  others; 
but  the  main  object  and  purpose  of  all,  as 
said  by  Justice  SomervIIle,  in  Carl's  Case,  87 
Ala.  17,  6  South.  118,  4  I*  R.  A.  380,  Is  "to 
promote  temperance  and  prevent  drunken- 
ness. The  mode  adopted  to  accomplish  this 
end  Is  the  prevention  of  the  sale,  the  giving 
away,  or  other  disposition  of  intoxicating  liq- 
uors. The  evil  to  be  remedied  is  the  use  of 
intoxicating  liquors  as  a  beverage,  rather 
than  as  an  Ingredient  of  medicines  and  arti- 
cles of  toilet,  or  for  culinary  purposes,  and 
the  object  of  the  law  in  this  particular  must 
not  be  lost  sight  of  In  Its  interpretation." 

However,  if  the  article  sold  or  disposed  of 
Is  clearly  within  the  Inhibition  of  the  statute, 
the  fact  that  It  was  sold  for  medicine,  etc., 
or  that  the  dispenser  did  not  know  It  con- 
tained Ingredients  which  brought  It  within 
the  statute,  would  be  no  defense,  unless  It 
was  so  expressly  excepted  or  provided  by  the 
statute.  This  court  In  Carson's  Case,  69  Ala. 
241,  which  Is  quoted  in  Carl's  Case,  87  Ala. 
20.  21,  6  South.  118,  4  L.  R.  A.  380,  says: 
"We  are  not  to  be  supposed  as  intimating  that 
physicians  or  druggists  would  be  prohibited, 
under  a  statute  such  as  the  one  In  question, 
from  the  bona  flde  use  of  spirituous  liquors 
In  the  necessary  compounding  of  medicines 
manufactured,  mixed,  or  sold  by  them.  This 
would  not  be  within  the  evils  intended  to  be 
remedied  by  such  prohibitory  enactment,  nor 
within  the  strict  letter  of  the  statute."  And 
In  Wall's  Case,  which  Is  aisc)  quoted  In  Carl's 
Case,  It  was  said :  "There  may  be  cases,  per- 
haps, where  the  bona  fide  use  of  a  moderate 
quantity  of  spirituous  liquors  In  a  medical 


tonic  would  not  alone  bring  a  beverage  (or 
decocUon)  within  the  statute."    78  Ala.  417. 

The  famous  "Kansas  prohibition  law" 
(Laws  1881,  p.  239,  &  128,  {  10)  prohibited 
"all  liquors  and  mixtures  Iby  whatsoever 
name  called  that  will  produce  Intoxication." 
This  law  was  construed  by  Justice  Brewer, 
and  has  probably  become  the  leading  decision 
of  the  United  States  In  construing  such  laws, 
and  has  been  time  and  time  again  quoted  by 
this  court  and  others  in  construing  prohibi- 
tion laws,  and  by  the  text-book  writers  on  the 
subject,  as  announcing  the  fundamental  prin- 
ciples which  should  control  In  construing 
these  laws.  Nearly  as  much  might  be  said 
of  Carl's  Case.  Both  of  these  cases  announce 
and  affirm  the  doctrine  that  "the  mere  pres- 
ence of  alcohol  does  not  bring  an  article  with- 
in the  prohibition."  The  Influence  of  the  al- 
cohol may  be  counteracted  by  other  Ingre- 
dients,' and  the  compound  be  strictly  and 
fairly  only  a  medicine,  or  a  toilet  or  culinary 
article,  unfit  for  use  as  an  intoxicating  bev- 
erage, against  which  the  statute  or  law  Is 
leveled ;  yet.  If  the  intoxicant  prohibited  re- 
mains In  the  compound  as  a  distinctive  force, 
and  the  compound  Is  reasonably  liable  to  be 
used  as  a  beverage,  it  is  then  within  the  stat- 
ute, though  it  may  still  be  very  beneficial  as 
a  medicine,  or  toilet,  culinary,  or  mechanical 
article.  That  is  to  say.  It  was  not  the  Inten- 
tion of  the  lawmakers  to  render  a  person 
guilty  of  violating  a  prohibition  law  who 
disposes  of  a  medicine,  or  toilet  or  culinary 
article,  because  the  purchaser  misuses  It  and 
becomes  intoxicated ;  but,  on  the  other  hand, 
they  have  so  framed  the  laws,  and  they  are 
so  Intended,  that  they  cannot  be  evaded  by 
selling  articles  or  compounds  as  medicines, 
or  toilet  or  culinary  articles,  or  soft  drinks 
or  beverages,  as  nonlntoxicating,  which  are 
as  a  matter  of  fact  and  truth  Intoxicating 
beverages.  Selling  wine  or  beer,  called  or 
labeled  "vinegar,"  or  "lemon  syrup,"  would 
be  as  much  within  the  statute  as  selling  them 
by  their  real  names.  Yet  selling  Blue  Lick  or 
Stafford's  Springs  water  would  not  be  an 
offense,  though  labeled  "Cream  of  Kentucky," 
"Three  Feathers,"  "Whisky,"  etc.  Nor  is  the 
sale  of  camphor,  paregoric,  or  bay  rum  with- 
in the  statute,  though  containing  alcohol  In 
large  quantities;  yet  any  compound  which 
contains  alcohol — the  almost  universal  and 
sole  Intoxicating  Ingredient  of  all  beverages 
— and  Is  capable  of  being,  or  as  a  matter  of 
fact  Is,  used  as  an  intoxicating  beverage, 
may  be  within  the  statute,  though  not  com- 
pounded as  such  beverage,  and  though  used 
for  other  legitimate  purposes. 

As  said  before  in.  this  opinion,  when  the 
law  names,  enumerates,  or  defines  certain 
articles,  compounds,  decoctions,  beverages, 
or  liquors  as  Intoxicants,  and  prohibits  their 
use,  this  may  be  conclusive  upon  the  courts 
and  Juries;  but  when  the  law  uses  general 
terms  only,  such  as  "spirituous,"  "alcoholic," 
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"vlnona,"  or  "malt"  and  Intoxicating  liquors 
and  beverages,  and  fails  to  define  these, 
then  It  Is  for  the  courts  and  juries  to  deter- 
mine what  articles  are  within  and  what  are 
without  the  statute.  When  the  article  Is  one 
which  everybody  Icnows  falls  within  one  of 
the  particuler  classes,  such  as  whisky,  bran- 
dy, wine,  rum,  ale,  lager  beer,  etc.,  then  the 
courts  and  the  Juries  know  this  as  well  as 
the  public,  and  no  proof  is  required  to  show 
that  It  is  within  the  statute;  but  if  it  Is 
"hop  jack,"  "synconlc  bitters,"  mead  (meth- 
eglln),  cider,  near  beer,  pale  beer,  etc.,  then 
it  requires  proof  to  show  that  it  is  within 
one  or  the  other  of  these  general  terms,  un- 
less the  law  itself  enumerates  or  names  It 
as  being  prohibited.  The  mere  fact  that  one 
of  these  last  articles  named  is  a  compound, 
and  contains  one  or  more  ingredients  which 
enter  into  or  form  a  part  of  articles  which 
are  clearly  prohibited,  does  not  make  such 
compound  or  article  within  the  prohibited 
class;  that  Is,  every  article  that  contains 
alcohol  is  not  prohibited,  because  whisky 
contains  alcohol  and  It  Is  prohibited,  or  be- 
cause it  contains  malt  and  lager  beer  con- 
tains malt,  and  Is  prohibited.  But  if  it  con- 
tains elements  and  ingredients  in  such  pro- 
portion or  in  such  form  as  to  bring  it  with- 
in one  of  the  general  clauses  named  in  the 
law,  then  It  Is  prohibited;  otherwise,  not 
In  other  words,  the  term  "alcoholic  liquors," 
as  used  In  the  law,  does  not  necessarily  In- 
clude every  article  or  compound  which  con- 
tains alcohol.  On  the  other  hand,  it  does 
embrace  all  articles  which  contain  alcohol  or 
malt  in  such  proportions  or  form  or  state, 
which  are  or  may  be  used  as  an  intoxicating 
beverage,  no  matter  what  it  Is  called,  or 
what  else  It  contains,  or  for  what  other  pur- 
pose it  was  intended  or  is  used,  or  for 
which  It  may  be  used,  and  although  the  ven- 
dor or  disposer  did  not  know  it  contained 
such  Ingredients  or  could  be  so  used  as  an 
Intoxicating  beverage,  unless  the  law  ex- 
pressly so  excepts  such  article  or  such  dis- 
position. Carl's  Case,  87  Ala.  17,  6  South. 
118,  4  Li.  R.  A.  380 ;  Wall's  Case,  78  Ala.  417; 
Carson's  Case,  69  Ala.  236 ;  Ryall's  Case,  78 
Ala.  410;  Allred's  Case,  89  A,la.  112,  8  South. 
56;  Adler's  Case.  55  Ala.  16 ;  Tinker  v.  State, 
90  Ala.  (>48,  8  South.  814;  Watson's  Case,  55 
AJa.  159;  Knowles'  Case,  80  Ala.  9;  Comp- 
ton's  Case,  95  Ala.  25,  11  South.  69;  Wads- 
worth  V.  Dunnam,  98  Ala.  610,  13  South.  597; 
Freiberg  v.  State,  94  Ala.  92,  10  South.  703; 
Hinton  V.  State,  132  Ala.  29,  31  South.  563; 
Felbelman  v.  State,  130  Ala.  122,  30  South. 
384 ;  Costello  v.  State,  130  Ala.  143,  30  South. 
376;  Kansas  Liquor  Cases,  25  Kan.  751,  37 
Am.  Rep.  284;  Black,  Intox.  LIq.  {$  1-18; 
23  Cyc.  pp.  57-63;  17  Am.  &  Eng.  Ency. 
Law  (2d  Ed.)  pp.  197-206. 

The  third  count  of  the  affidavit  or  com- 
plaint under  which  this  conviction  was  had 


is  bad,  and  the  demurrer  thereto  should  have 
been  sustained.  It  is  conceded  that  it  at- 
tempted to  charge,  and  could  only  charge, 
an  offense  under  the  prohibition  law,  which 
went  Into  effect  as  to  Jefferson  county  on 
the  Ist  day  of  January,  1908.  The  affidavit 
was  made  on  the  1st  diiy  of  May,  1908.  It 
should  have  showed  that  the  alleged  ofTense 
was  committed  after  the  Ist  day  of  January, 
1908.  This  was  necessary  to  charge  an  of- 
fense. If  the  sale  bad  been  prior  to  that 
date,  and  within  a  year,  as  alleged.  It  would 
have  been  necessary  to  allege  that  the  sale 
was  "without  a  license  and  contrary  to  law," 
to  be  sufficient  under  the  law  as  It  existed 
at  that  time.  This  much  was  necessary  to 
show  that  any  offense  was  committed. 
While  the  statute  In  this  state  dispenses  with 
allegations  as  to  a  particular  time,  unless 
time  is  a  material  Ingredient  of  the  offense 
(Code  1907,  {  7139),  yet  In  the  case  at  bar 
time  is  a  material  ingredient — that  Is,  to  the 
extent  of  showing  that  it  was  committed 
after  January  1, 1908.  Bibb  v.  State,  83  Ala. 
84,  3  South.  711;  DenUer's  Case,  112  Ala. 
70,  20  South.  592 ;  Mclntyre's  Case,  55  Ala. 
167;  Glenn's  Case  (Ala.)  48  South.  506. 

As  the  case  must  be  reversed.  It  is  nn- 
necessary  to  discuss  or  pass  upon  the  other 
assignments  of  error,  for  the  reason  that 
they  may  not  arise  upon  another  trial;  but 
we  feel  impelled  to  say  that  many  of  them 
appear  to  be  well  taken.  It  Is  proper,  how- 
ever, to  say  here  that  we  do  not  mean  to 
Imply  that  It  shows  any  lack  of  considera- 
tion, fairness,  or  capacity  on  the  part  of  the 
trial  court,  but  that  the  errors,  if  errors  they 
be,  were  almost  all  as  to  questions  which  de- 
pended upon  the  construction  of  the  statute, 
and  the  court  was  not  without  authority  and 
reason  for  the  construction  he  placed  upon 
it,  notwithstanding  it  was  not  the  correct 
one. 

The  judgment  must  be  reversed,  and  the 
cause  remanded. 

Reversed  and  remanded.  All  the  Justices 
concur. 


(1S9  Ala.  570) 

SULLIVAN  TIMBER  CO.  et  al.  v.  BLACK. 

(Supreme  Court  of  Alabama.     Feb.  11,  1909.) 

1.  Corporations    (8   621*)  —  Receiver  —  Ap- 
pointment—Gbodnds. 

In  a  proceeding  for  the  appointment  of  a 
receiver  of  a  dissolved  corporation,  where  the 
bill  did  not  allege  that  the  corporation  was  in- 
solvent, or  that  the  truBtees  were  incompetent, 
or  that  any  fraud  was  attempted  to  he  perpe- 
trated upon  the  corporation,  the  stockholders, 
or  any  one  else,  but  only  that  a  sale  or  lease 
of  the  corporation  property  was  contemplated, 
which  was  not  the  best  sale  or  lease  that  could 
be  made,  there  was  no  ground  stated  for  the 
appointment  of  a  receiver. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Dec.   Dig.   i  621.*) 


•For  other  cue*  see  same  toptc  and  section  NUMBER  In  Dec.  &  Am.  Digs.  1907  to  date,  ft  Reporter  Indexes 
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2.  COBPOBATIORS  (f  691*)— FORMON  COBFOBA- 
TI0N8— DiSSOLDTION — CONTINUANCB  Of  COB- 

FOBATioif  roB  Purpose  o»  Windiho  up— 

PowKBS  or  Tbustees. 

Rev.  SL  Fla.  1892,  |  2155,  provides  that 
a  corporation  dissolved  shall  be  continued  as  a 
body  corporate  for  three  years  to  enable  it  to 
dispose  of  its  property.  The  statutes  also  pro- 
vide that  the  directors  of  the  corporation  snail 
be  trustees  to  wind  it  up.  Held  that,  where  a 
Florida  corporation  was  dissolved  by  decree  of 
the  Florida  court,  the  directors,  as  trustees,  had 
fuU  power  to  sell  or  lease  the  corporate  prop- 
erty in  Alabama,  in  the  a/beence  of  any  Alabama 
law  to  the  contrary. 

[E2d.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  i  2676;   Dec.  Dig.  {  691.*] 

8.  Cobpobatiows  (S  619*)— Dissolution— Di- 
bect0r8 — ^authobitt. 

The  directors  or  trustees  of  a  business  cor- 
poration beinz  the  managing  agents  of  the  cor- 
IMration,  and  in  the  absence  of  restrictions  in 
the  charter  or  b^-laws,  or  of  statutory  or  con- 
stitational  inhibition,  having  all  the  authority 
of  the  corporation  itself  in  the  conduct  of  its 
ordinary  business,  including  the  right  to  convey 
its  property,  the  statutes  fizin|r  the  authority 
of  the  directors  as  trustees  to  wind  up  the  busi- 
ness of  a  corporation  and  a  decree  dissolving  it 
would  not  deprive  them  of  their  powers  as 
agents  of  the  corporation,  and  a  subsequent  or- 
der of  court  would  not  be  necessary  to  author- 
ise a  sale  of  corporate  property  by  them. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  {  2460;    Dec.  Dig.  i  619.*] 

4.  COBPOBATIOKS  (J  808*)  —  OFITICERS  —  COM- 
PENSATION—EFFECT  OF  Dissolution. 

Where  a  corporation  was  dissolved  at  the 
instance  of  stockholders,  and  placed  in  the 
hands  of  trustees,  the  omce  of  president  was 
terminated,  and  the  incumbent,  suoseqaentiv  ap- 
pointed receiver,  was  not  entitled  to  receive  a 
salary  as  president  in  addition  to  bis  compen- 
sation as  receiver. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  {  1345;    Dec.  Dig.  {  308.*1 

Sk  Corporations  (5  308*)  —  Officers  —  Com- 
pensation—Kecoveby. 

Even  if  he  were  entitled  to  compensation, 

his  remedy  would  be  at  law,  and  not  in  equity. 
[Ed.  Note.— For  other  cases,  see  Corporations, 

Dec  Dig.  {  808.*] 

9.  Costs  (|  56*)  —  Costs  at  Law  and  in 
Orancebt. 

The  statutes  and  rules  regulating  costs  at 
law  and  in  equity  are  entirely  different;  in 
courts  of  law,  under  the  express  provisions  of 
Code  1907,  {  3662,  the  successful  party  in  civil 
actions  being  entitled  to  full  costs,  except  as 
otherwise  provided,  while  in  chancery,  under 
the  express  provisions  of  section  3222,  costs 
may  be  apportioned  at  the  discretion  of  the 
chancellor. 

[E^.  Note. — For  other  cases,  see  Costs,  Dec. 
Dig.  S  S6.*] 

7.  Costs  (i  13*)— In  Equitt— Discretion  or 
Court. 

While  costs  in  equity  are  in  the  discretion 
of  the  court,  the  discretion  is  a  legal  one,  to 
be  exercised  in  accordance  with  general  rules 
and  precedents,  and  the  court  cannot  arbitrarily 
give  or  withhold  costs  at  pleasure. 

[EJd.  Note.— For  other  cases,  see  Costs,  Cent 
Dig.  SI  21,  25;   Dec.  Dig.  {  13.*] 

8.  Appeai.  and  Ebbob  (f  955*)— Discbetion 
or  Trial  Coubt  —  Compensation  of  Re- 
ceiver. 

In  the  absence  of  a  statute  regulating  the 
compensation  of  a  receiver,  the  amount,  as  well 
as  tne  prior  question  whether  anything  should 
be  allowed,  rests  within  the  sound  discretion  of 


the  chancellor,  which  will  not  be  disturbed  on 
appeal,  in  the  absence  of  manifest  abuse. 

[Ei.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  3822;    Dec.  Dig.  {  955.*] 

9.  Reoeitebb  ({  81*)— Nature  of  Office. 

A  receiver  is  the  arm  of  the  court,  to  bold 
possession  of  property  and  manage  it  for  the 
benefit  of  the  persons  ultimately  entitled  to  it, 
his  possession  being  the  possession  of  the  court ; 
and  be  is  not  the  representative  of  the  coniora- 
tion  whose  property  ne  holds. 

[Ed.  Note. — For  other  cases,  see  Receivers, 
Cent.  Dig.  i  150;    Dec.  Dig.  {  81.* 

For  otlier  definitions,  see  Words  and  Phrases, 
vol.  7,  pp.  5993-5997;    vol.  8,  pp.  7780,  778ll 

10.  Receivers  ({  163*)  —  Management  or 
Pbopebtt— Payment  or  Money— Axjthob- 
nrr  of  Court. 

A  receiver  being  an  arm  of  the  court,  he 
ordinarily  cannot  pay  out  any  money  in  his 
hands  by  virtue  of  his  office  without  an  order  of 
court,  general  or  special. 

[Ed.  Note. — For  other  cases,  see  Receivers, 
Cent.  Dig.  S  312;    Dec.  Dig.  {  163.*] 

11.  Receivers  (i  199*)  —  Compensation  — 
Method  of  Payment  —  Discbetion  of 
Court. 

A  receiver's  compensation  may  be  allowed 
in  periodical  payments,  or  in  a  gross  sum,  or  in 
the  form  of  commission  on  receipts  and  dis- 
bursements. In  the  discretion  of  the  court ;  bnt, 
if  commissions  are  allowed,  they  are  generally 
regulated  with  reference  to  the  amount  allowed 
by  statute  to  personal  representatives,  guard- 
ians, etc. 

[Ed.  Note. — For  other  cases,  see  Receivers, 
Dec.  Dig.  I  199.*] 

12.  Receivebs  (J  196*)— Compensation— Re- 
ceiver Improperly  Appointed. 

Compensation  should  not  be  denied  a  re- 
ceiver because  the  court  had  no  power  to  ap- 
f)oint  him,  if  he  was  in  fact  appointed  in  a 
egal  manner  and  in  good  faith  discharged  his 
duties;  but  he  should  be  paid  out  of  the  estate 
for  his  reasonable  services,  notwithstanding  the 
order  of  appointment  is  subsequently  reversed, 
and  the  bill  under  which  he  was  appointed  is 
dismissed. 

[Ed.  Note.— For  other  cases,  see  Receivers, 
Dec.  Dig.  S  196.*] 

13.  Appeai.  and  Error  (S  955*)— Discretion 
OF  Court— Receiver's  Compensation. 

Where  a  receiver  has  been  improperly  ap- 
pointed, the  taxation  of  the  costs  of  bis  com- 
pensation, together  with  the  costs  of  the  suit 
necessary  upon  the  administration  of  the  estate 
while  the  receivership  is  i>ending,  rests  in  the 
sound  discretion  of  the  chancellor,  subject  to 
review  only  in  case  of  abuse,  or  where  his  act 
is  clearly  arbitrary,  and  not  in  the  proper  exer- 
cise of  tne  authority  vested  in  him  by  the  stat- 
utes and  decisions  of  the  Supreme  Court. 

[E3d.  Note.— For  other  cases,  see  Appeal  and 
Error,   Dec.   Dig.   {  955.*] 

14.  Receivers  (J  218*)— Bonds— Action  fob 
Damages. 

Complainant  in  a  bill  for  a  receiver  l>eing 
compelled  to  give  a  bond  conditioned  that,  if 
the  appointment  be  vacated,  he  will  pay  all 
damages  which  any  person  may  sustain  by  the 
appointment,  persons  damaged  have  a  right  of 
action  on  the  bond,  regardless  of  whom  the  costs 
in  the  chancery  suit  vacating  the  appointment 
are  taxed  against. 

[EM.  Note.— For  other  cases,  see  Receivers, 
Dec  Dig.  f  218.*] 

16.  Receivess  (}  220*)- Recovery  of  Dam- 
ages FROM  Wrongful  Appointment. 

The  amount  of  damages  suffered  by  reasoa 
of  the  wrongful  appointment  of  a  receiver  can- 
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not  be  determined  in  •  suit  vacatinc  his  ap- 
pointment, nor  in  any  suit  in  the  cliancery 
court. 

[Ed.   Note.— For  other  cases,   see   Receivers, 
Dec  Dig.   §  220.*] 
la  Receivkbs  (S  219*)— Wbonofui.  Receit- 

KBSHIP  —  LlABILITT  —  UNAUTHOBIZKD     PAY- 
MENT   OF    Debts— CONFIEMATION. 

Thongh  the  chancellor  have  no  rifbt  to 
confirm  unauthorized  payments  by  a  receiver  of 
debts  of  the  company,  his  confirmation  thereof 
worlied  no  injury  to  parties  to  a  suit  contesting 
the  receivership,  where  the  company  was  solv- 
ent, and  neither  the  justice  nor  the  amount  of 
the  debts  was  disputed. 

[Ed.  Note.— For  other  cases,  see  Receivers, 
Dec  Dig.  S  219.»J 

17.  Receivers  (J  99*)  — Expenditubes  — Em- 
ployment OF  Counsel— Rbimbubsement. 

Where  a  receiver  employs  counsel,  the  court 
will  determine  the  amount  to  be  allowed  for 
services  to  tiie  receiver;  and,  though  courts 
may  not  allow  a  receiver  for  a  payment  made 
to  counsel  for  services,  where  the  employment 
was  unauthorized,  the  court  may  ratify  the  re- 
ceiver's act  in  passing  upon  the  account,  though 
it  was  not  allowed  in  the  first  instance. 

[Ed.  Note.— For  other  cases,  see  Receivers, 
Dec  Dig.  i  99.»] 

18.  Receivebs  (i  99*)- Expenses  of  Admin - 

IBTBATION— PBEMICM    ON    RECEIVEB'S    BOND. 

The  premium  on  a  receiver's  bond  is  a 
proper  charge  for  the  expense  of  administration 
of  the  receiversliip,  and  the  receiver  is  properly 
credited  therewith,  if  compensation  be  allowed 
the  receiver  at  all. 

[Eld.  Note.— For  other  cases,  see  Receivers, 
Dec.  Dig.  {  99.»] 

19.  Receivers  (8  99*)— Expenses  of  Admin- 
I8TBATI0N— Outlay  by  Agreement  of  Pab- 

TIES.  ' 

Where  •  receiver,  under  an  agreement  with 
counsel  in  •  suit  over  the  receivership,  hired  a 
stenographer,  the  expense  to  I>e  paid  out  of 
trust  funds  in  his  hands,  which  should  be  sut>- 
ject  to  whatever  taxation  of  costs  should  be 
decreed  in  the  case,  the  agreement  left  the  mat- 
ter to  the  decree  of  the  chancellor,  and  the  ex- 
pense Kiuld  not  be  said  to  t>e  improperly  allow- 
ed l>ecause  it  could  not  be  taxed  as  costs. 

[EM.  Note.— For  other  cases,  see  Receivers, 
Dec.  Dig.  {  99.*] 

Appeal  from  Obancery  Court,  Mobile  Coun- 
ty ;  Thomas  H.  Smith,  Chancellor, 

Bill  by  John  W.  Black  against  the  SulllTan 
Timber  Company  and  others.  Decree  of  dis- 
missal, and  both  parties  appeal;  defendants 
being  termed  appellants.  Affirmed  on  both 
appeals. 

Blount  &  Blount,  and  Stephens  &  Lyon,  for 
appellants.  U  H.  &  B.  W.  Faltli,  for  appel- 
lee. 

HATFIELD,  J.  The  original  bill  In  this 
case  was  filed  by  the  appellee  and  cross-ap- 
pellant, John  W.  Black,  against  the  Sullivan 
Timber  Company  and  other  Individuals,  who 
were  trustees  of  the  Sullivan  Timber  Com- 
pany, at  that  time  a  dissolved  corporation  un- 
der the  laws  of  Florida.  The  bill  was  subse- 
quently amended  by  adding  as  respondents 
certain  stockholders  of  the  Sullivan  Timber 
Company.  The  Sullivan  Timber  Company, 
a   corporation,   was   dissolved   by  a  decree 


rendered  by  the  circuit  court  of  Escambia 
county,  Fla.,  at  the  suit  of  the  stockholders, 
one  of  whom  was  the  complainant.  Black. 
The  original  respondents  to  the  bill,  in  con- 
nection with  the  complainant.  Black,  were  di- 
rectors of  the  corporation  prior  to  Its  dissolu- 
tion, and  by  virtue  of  the  statutes  of  Flo- 
rida and  the  decree  of  the  circuit  court  dis- 
solving the  corporation  the  directors  became 
the  trustees  of  the  corporation,  charged  with 
the  duty  of  winding  up  the  affairs,  and  were 
proceeding  so  to  do  at  tlie  time  the  bill  was 
filed  by  the  complainant,  Black,  who  was  ap- 
pointed a  receiver  of  the  corporation  by  the 
register  of  the  chancery  court  of  Mobile,  in 
which  the  bill  was  filed  without  notice.  From 
this  appointment  an  appeal  was  taken  under 
the  statute  to  the  chancellor,  who  vacated 
and  annulled  the  appointment,  and  from  this 
decree  of  the  chancellor  an  appeal  was  prose- 
cuted by  the  complainant  to  this  court,  wbich 
decree  was  affirmed.  See  Black  t.  Sullivan 
Timber  Co.,  147  Ala.  327,  40  South.  667. 

At  the  time  of  taking  the  first  appeal  to 
this  court  the  chancellor  made  an  order  con- 
tinuing the  receiver  in  the  possession  of  the 
property  of  the  corporation  i)ending  the  ap- 
peal, which  provided  that  he  should  merely 
hold  and  protect  the  property.  It  was  near- 
ly a  year  from  the  time  the  appeal  was  tak- 
en until  decided  by  this  court.  During  this 
time  the  receiver  continued  to  administer  the 
affairs  of  the  corporation.  Soon  after  the 
affirmance  by  this  court  on  the  former  ap- 
peal, the  receiver  filed  his  accounting,  and  a 
reference  was  duly  ordered  to  be  held.  Soon 
thereafter  the  complainant,  who  was  the  re- 
ceiver, with  leave  of  the  court  amended  his 
bill,  by  filing  what  Is  called  by  the  counsel 
for  appellants  a  "substituted  bill,"  which 
not  only  detailed  the  facts  stated  in  the  orig- 
inal bill,  but  also  contained  additional  mat- 
ter occurring  since  the  bill  was  filed.  This 
substituted  bill  sought,  among  other  things, 
to  have  the  chancery  court  to  take  jurisdic- 
tion of  the  affairs  of  the  corporation  and  ad- 
minister the  same  through  the  five  statu- 
tory trustees,  who  were  made  such  by  the 
statutes  and  the  decrees  of  the  courts  of 
Florida  at  the  time  of  the  dissolution  of  the 
corporation.  The  receiver  had  filed  an  ac- 
count showing  the  receipts  and  disburse- 
ments of  nearly  $80,000.  A  reference  was 
ordered,  and  held,  to  pass  upon  this  account, 
and  numerous  exceptions  were  filed  by  the 
receiver  to  the  register's  report,  many  of 
which  were  sustained  by  the  chancellor.  The 
chancellor,  however,  restated  the  account, 
which  constituted  a  part  of  the  register's  re- 
port. After  this  report  a  reference  was  or- 
dered for  the  purpose  of  ascertaining  the  com- 
pensation to  be  allowed  the  receiver.  The 
register  reported  an  amount  aggregating 
nearly  $3,000.  To  this  report  exceptions 
were  filed,  which  were  overruled  by  the  chan- 
cellor.   Subsequent  to  this  time  the  respond- 
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ents  filed  a  motion  to  dismiss  the  bill  as 
emended  for  want  of  equity ;  and  among  oth- 
er groands  was  one  tbat  the  bill  was  a  de- 
parture from  the  original  bill,  and  a  demur- 
rer was  also  interposed  upon  this  ground. 
Upon  the  bearing  of  this  motion  the  chancel- 
lor granted  the  motion  and  dismissed  the 
bill,  but  taxed  the  entire  costs  of  the  case 
against  the  trust  or  fund  in  the  hands  of  the 
receiver,  and  directed  that  the  receiver  pay 
over  to  the  trustees  of  the  corporation  the 
funds  remaining  in  his  bands  after  the  al- 
lowance of  his  own  compensation  and  the 
costs  of  the  case.  This  order  was  complied 
with  by  the  receiver's  paying  over  the  money 
to  himself  as  one  of  the  trustees,  and  execut- 
ing bis  receipt,  by  himself  as  trustee,  to  him- 
self as  receiver,  and  depositing  the  amount  in 
the  bank  through  which  the  corporation  ap- 
pears to  have  carried  on  Its  business.  The 
respondents  then  sued  out  this  appeal,  and 
assign  various  errors  as  to  all  the  rulings  of 
the  register  and  the  chancellor  upon  the  re- 
ceiver's account  adverse  to  the  corporation, 
or  to  the  respondents,  and  to  the  allowance 
of  compensation  to  the  receiver,  and  to  the 
taxing  of  costs  against  the  corporation  or 
trust  fnnd.  The  complainant  also  sued  out 
a  cross-appeal,  and  assigns  as  error  the  dis- 
missal of  the  amended  bill  and  the  refusal  of 
the  chancellor  to  allow  the  complainant,  who 
was  the  receiver,  a  credit  for  salary  as  presi- 
dent of  the  corporation,  which  office  be  bad 
filled  for  a  long  time,  and  held  at  the  time  of 
the  dissolution  of  the  corporation. 

It  Is  unnecessary  on  this  appeal  to  decide 
wbetber  or  not  the  original  bill  contained 
equity,  or  whether  or  not  it  would  Justify 
the  appointment  of  a  receiver  as  originally 
filed,  for  the  reason  that  It  was  decided  on  a 
former  appeal  by  this  court,  in  a  learned  and 
able  opinion  by  Justice  Haralson,  that  the 
averments  and  proof  under  the  former  bill 
did  not  make  out  a  case  for  the  appoint- 
ment of  a  receiver.  Much  stress  is  laid  by 
ooonsel  for  appellants  and  appellee,  in  their 
briefs,  upon  an  expression  of  Justice  Haral- 
son in  the  former  opinion,  as  follows:  "It 
may  be,  without  more,  that  the  facts  stated 
in  the  bill  would  be  sufficient  on  which  to 
appoint  a  receiver  In  this  case;  but  the  an- 
swer under  oath  denies  the  material  aver- 
ments of  the  bill  on  which  this  contention 
rests."  It  clearly  appears  that  this  state- 
ment by  Justice  Haralson  was  dictum  at 
most  It  could  not  now  affect  the  rights  or 
remedies  of  any  of  the  parties  to  this  suit  on 
this  appeal  to  determine  whether  or  not  the 
original  bill  contained  equity,  or  whether  it 
justified  the  appointment  of  a  receiver,  for 
the  reason  that  the  court  decided  on  a  for- 
mer appeal  that  the  receiver  was  improper- 
ly appointed,  and  the  chancellor  has  decided, 
and  with  him  we  concur,  that  there  was  no 
equity  in  the  amended  bill,  though  the  chan- 
cellor seems  to  base  his  opinion  upon  the 
ground  that  there  was  a  variance  in  the  orlg- 
InaL    As  to  this  It  is  not  necessary  for  ua 


to  decide.  Suffice  it  to  say  that  the  bill  as 
amended  was  without  equity,  and  properly 
dismissed.  We  are  unable  to  see  how  the 
chancery  court,  or  this  court,  could  better  ad- 
minister the  affairs  of  the  corporation  through 
the  five  trustees  than  the  trustees  themselves 
could  administer  it,  in  the  absence  of  a  show- 
ing of  Incompetency,  Insolvency,  or  fraud 
on  the  part  of  the  trustees.  There  is  no 
allegation  in  either  the  original  or  the  amend- 
ed bill  that  the  corporation  is  insolvent,  or 
tbat  the  trustees  are  incompetent,  or  tbat 
any  fraud  was  attempted  to  be  perpetrated 
upon  the  corporation,  the  stockholders,  or 
any  one  else.  The  most  that  does  appear, 
either  from  the  allegations  or  the  proof,  is 
that  the  parties  were  about  to  make  a  sale 
or  a  lease  of  the  property,  which  was  not 
the  best  sale  or  the  best  lease  tbat  could 
be  made.  That  the  receiver,  who  was  one 
of  the  trustees,  and  complainant,  was  a  man 
of  large  experience  in  the  affairs  of  corpo- 
rations, having  been  president  of  defendant 
for  a  number  of  years,  and  being  such  at  the 
time  of  its  dissolution,  and  that  he  was  a 
man  of  great  capacity  for  work  of  this  kind, 
and  that  he  could  manage  and  had  managed 
the  affairs  of  the  corporation  better  than 
they  were  being  managed  and  would  be  man- 
aged by  the  five  trustees  named,  or  a  major- 
ity thereof,  were  matters  conceded. 

We  see  no  reason  why  the  trustees  of  the 
corporation,  under  the  statutes  of  Florida  set 
out  in  this  case  and  under  the  decree  of  the 
circuit  court  of  Escambia  county,  Fla.,  dis- 
solving the  corporation  and  directing  that 
its  affairs  be  wound  up  by  the  trustees,  did 
not  have  sufficient  power  to  sell  or  lease  the 
property  of  the  corporation,  whether  It  be 
land  or  personal  property.  If  they  had  no 
such  power  under  the  statutes  and  under 
the  decree  of  the  circuit  court  of  Escambia 
county,  Fla.,  it  Is  difficult  to  see  bow  the 
chancery  court  of  this  state  could  give  them 
any  greater  powers  of  disposition.  These 
trustees  were  the  original  directors  of  the 
corporation.  The  statutes  of  Florida  above 
referred  to  provided  that  these  same  officers 
of  the  corporation  should  be  the  trustees. 
These  statutes  provide  that  the  settlement 
of  the  affairs  of  the  corporation  so  dissolv- 
ed shall  be  managed  as  prescribed  in  cases  of 
voluntary  dissolution.  This  section,  among 
other  things,  provides  that  the  trustees  shall 
have  full  power  to  settle  its  affairs,  collect 
its  outstanding  debts,  and  divide  the  money 
and  other  property  among  the  stockholders. 
Neither  these  statutes  nor  the  decree  of  the 
court  of  Florida  contemplates  that  the  trus- 
tees need  the  aid  of  any  other  court  to  dis- 
pose of  the  property.  There  is  no  distinc- 
tion made  between  the  real  and  the  personal 
property  of  the  corporation,  and  It  is  diffi- 
cult to  see  bow  they  could  wind  up  the  af- 
fairs of  the  corporation  and  divide  and  dis- 
tribute the  proceeds  without  a  sale.  Section 
2155  of  the  Revised  Statutes  of  Florida  of 
1892,  among  other  things,  provides  that  the 
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corporation  dissolved  shall  be  continued  as 
a  body  corporate  for  three  years  after  dis- 
solution to  enable  It  to  dispose  of  and  con- 
vey its  proi>erty.  We  do  not  think  that  there 
can  be  any  doubt  as  to  the  power  and  author- 
ity of  these  trustees  to  dispose  of  this  prop- 
erty, unless  there  be  some  laws  In  Alabama 
to  the  contrary.  We  know  of  no  law  In  this 
state  to  the  contrary,  nor  do  we  see  that  such 
statutes  of  Florida  or  the  decree  of  the  court 
based  thereon  dissolving  the  corporation  con- 
travenes the  policy  of  any  laws  of  this  state 
or  of  public  policy.  In  this  state,  at  the 
time  of  this  dissolution,  we  had  kindred  stat- 
utes, as  was  decided  by  Justice  Haralson  in 
the  former  case.  See  sections  1291-1301  of 
the  Code  of  1896.  Our  statute  authorized  a 
dissolution  of  the  corporation  In  the  chan- 
cery court  in  the  same  manner  that  these 
statutes  of  Florida  authorized  a  dissolution 
In  the  circuit  court.  There  is  quite  a  simi- 
larity between  the  statutes  of  Florida  and 
those  of  this  state  above  referred  to,  and  the 
statntes  and  the  proceedings  In  the  conrt 
would  be  useless  if  they  did  n«t  authorize  the 
trustees  to  sell  the  property  for  the  pur- 
pose of  winding  up  the  affairs  of  the  corpora- 
tion. 

In  business  corporations  the  managing 
board  is  usually  called  the  board  of  directors, 
though  sometimes  called  trustees,  and  these 
directors  are  the  general  or  managing  agents 
of  the  corporation;  and  these  directors.  In 
the  absence  of  restrictions  in  the  charter  or 
by-laws,  or  of  statutory  or  constitutional  in- 
hibition, have  all  the  authority  of  the  cor- 
poration Itself  in  the  conduct  of  its  ordinary 
business.  Hence,  without  the  statute  of  Flo- 
rida or  without  the  decree  of  the  court  dis- 
solving, these  are  the  parties  who  would 
have  the  right  to  convey  the  property  of  the 
corporation,  and  certainly  It  cannot  l>e  said 
that  these  statutes  or  the  decree  of  the  court 
dissolving  the  corporation  had  the  effect  to 
take  from  these  individuals  the  power  of  dis- 
posing of  the  property.  It  may  be  said  that 
the  capacity  In  which  they  dispose  of  it  is 
changed  by  the  statute  and  by  the  decree, 
and  that  they  must  thereafter  dispose  of  it 
as  trustees,  Instead  of  as  directors.  See 
Thompson  on  Corporations,  vol.  3,  S  3967  et 
seq.  Consequently  the  claim  that  there  was 
equity  in  the  amended  bill,  for  the  reason 
that  it  was  necessary  to  authorize  a  sale 
of  the  property  of  the  corporation,  is  with- 
out merit. 

We  do  not  think  there  is  any  merit  in  the 
claim  of  the  receiver  that,  in  addition  to  his 
compensation  as  receiver,  he  is  entitled  in 
this  action'  (or  in  any  other  action,  for  that 
matter)  to  compensation  or  salary  as  presi- 
dent of  the  corporation  after  dissolution. 
This  claim  clearly  has  no  standing  in  a  court 
of  law  or  equity.  In  the  first  place,  the  cor- 
poration was  dissolved  at  the  suit  of  the 
stockholders,  chief  among  whom  was  the  re- 
ceiver, and  it  was  there  that  the  corporation 
was  placed  In  the  hands  of  a  board  of  trus- 


tees, of  which  body  he  was  one.  The  fact  of 
this  decree  of  dissolution  certainly  terminat- 
ed the  office  of  president  of  the  corporation. 
It  certainly  bad  the  effect  to  discharge  him 
as  president  from  the  performance  of  the  du- 
ties of  president  of  the  corporation,  and  to 
enjoin  upon  him  the  performance  of  other 
duties  as  one  of  the  trustees  for  winding  up 
the  affairs  of  the  corporation.  Instead  of  the 
services  of  president.  It  would  certainly  be 
an  anomalous  proceeding  to  allow  the  com- 
piainant  to  file  his  bill  in  the  court  of  Flo- 
rida, asking  a  dissolution  of  the  corporation 
of  which  he  was  the  president,  a  stockholder, 
and  a  creditor,  and  its  commitment  to  the 
hands  of  a  board  of  trustees  (he  being  one  of 
those  trustees),  with  instructions  and  direc- 
tions under  the  law  to  wind  up  the  affairs 
of  the  corporation,  and  then  continue  there- 
after to  aUow  him  a  salary  for  services 
which  be  could  not  perform;  but,  if  it  should, 
be  conceded  that  he  was  entitled  to  compen- 
sation as  president  of  the  corporation.  It  Is 
not  matter  for  adjudication  or  allowance  In 
this  suit,  filed  by  him  as  complainant,  under 
which  he  has  acted  as  receiver  of  the  corpo- 
ration appointed  by  the  court  If  he  baa  any- 
right  or  remedy,  it  is  In  a  court  of  law,  and 
not  in  this  court;  and  he  having  filed  this 
bill  of  complaint  in  the  chancery  court  of 
Mobile  county,  and  having  had  himself  ap- 
pointed receiver,  and  as  such  receiver,  under 
the  directions  of  the  court,  having  continued 
to  manage  the  affairs  of  the  corporation  ex- 
clusively, and  having  been  allowed  compen- 
sation therefor,  it  would  certainly  be  unjust 
and  inequitable,  after  such  exclusive  control 
by  him  as  receiver,  to  allow  him  additional 
compensation  as  president  of  the  dissolved 
eoriwratlon,  which  was  dissolved  at  his  In- 
stance and  request.  It  therefore  follows  that 
the  cross-appellant  has  no  cause  for  com- 
plaint as  to  the  errors  assigned  on  his  cross- 
appeal. 

It  must  be  conceded  that  this  Is  an  anom- 
alous case  In  many  respects.  The  bill  filed 
was  chiefly  for  the  appointment  of  a  receiver 
of  the  dissolved  corporation,  for  the  purpose 
Of  winding  up  the  affairs  of  the  corporation 
through  the  court  under  the  direction  of  the 
receiver.  By  a  former  decision  of  this  court, 
and  by  the  decision  on  this  appeal,  It  conclu- 
sively appears  that  the  bill  was  Improperly 
filed,  and  that  the  receiver  was  improperly 
appointed,  that  the  receiver  was  properly  dis- 
charged, and  that  the  original  and  amended 
bills  were  properly  dismissed;  and  yet  It  ap- 
pears that  the  complainant  has  not  been  and 
should  not  be  taxed  with  the  costs  of  the 
proceeding,  further  than  his  interest  in  the 
trust  fund  may  appear.  While  the  original 
bill  and  the  amended  bill  were  properly  dis- 
missed for  want  of  equity,  and  the  receiv- 
er was  properly  discharged,  notwithstanding 
this,  it  follows  that  the  learned  chancellor  In 
the  court  t>elow  was  of  the  opinion  that  the 
trust  estate  had  been  benefited  by  the  servi- 
ces of  the  receiver  as  such,  and  that  loss  or 
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deterioration  of  tbe  trust  estate  had  been 
prevented  by  tbe  filing  of  tbe  bill,  the  appoint- 
ment of  the  receiver,  and  by  bis  management 
of  tbe  estate  upon  the  litigation.  It  is  true, 
as  stated  by  counsel  for  appellant  in  their 
brief,  that  this  was  a  question  which  was 
Dot  litigated,  and  as  to  which  the  decree  of 
the  lower  court  does  not  adjudicate.  Yet  It 
remains  that  It  does  have  Influence  In  allot- 
ting and  awarding  costs  of  the  litigation,  as 
to  the  compensation  to  which  tbe  receiver  is 
entitled,  and  as  to  making  the  costs  of  tbe 
proceeding  a  charge  against  the  funds  of  the 
estate,  under  the  statutes  and  practice  regu- 
lating proceedings  In  courts  of  chancery  In 
this  state. 

Whatever  may  be  the  law  of  England,  or 
of  other  states,  It  Is  the  settled  law  of  this 
state  that  the  statutes  and  rules  regulating 
costs  in  courts  of  law  and  in  courts  of  equity 
are  entirely  different  In  courts  of  law,  by 
statute  (section  1325  of  the  Code  of  1896, 
now  section  S662  of  the  present  Code),  the 
successful  party  in  dvil  actions  is  entitled  to 
fall  costs,  except  In  cases  otherwise  directed 
by  law;  whereas.  In  chancery,  the  rule  Is 
-entirely  different,  and  made  so  by  statute 
(section  851  of  the  Code  of  1896,  now  section 
8222  of  the  present  Code),  by  which  It  is  pro- 
vided that  costs  may  be  apportioned  at  the 
discretion  of  the  chancellor.  So  it  follows 
that,  by  statute.  In  courts  of  law  the  success- 
ful party  recovers  full  costs,  as  to  which  the 
trial  court  has  no  discretion,  except  in  cases 
otherwise  provided  by  law;  whereas,-  In 
courts  of  chancery,  the  costs  are  apportioned 
at  the  discretion  of  the  chancellor.  This 
might  be  true  without  the  statute  referred  to, 
though  as  to  this  we  do  not  decide;  but  It  is 
certainly  true  with  the  existing  statutes. 
The  statute  providing  that  costs  In  equity 
shall  be  paid  by  either  party,  at  the  discre- 
tion of  the  court,  first  appeared  by  an  act  of 
the  territorial  Legislature  of  Mississippi  in 
1807.  See  section  26,  p.  350,  Clay's  Dig.  It 
appeared  as  section  3007  of  the  Code  of  1852, 
which  Is,  as  codified,  in  accordance  with  an- 
other previous  statute  to  authorize  execution 
against  security  for  costs.  This  section  has 
reappeared  in  all  succeeding  Codes  without 
any  material  change.  The  statute  was  first 
construed  In  the  case  of  Gray  v.  Gray,  15 
Ala.  786,  as  It  then  appeared  In  Clay's  Di- 
gest. Chilton,  J.,  referring  to  the  statute, 
says:  "As  to  the  matter  of  costs,  we  have 
felt  some  hesitation.  The  statute  declares 
•that  costs  In  chancery  shall  be  paid  by  ei- 
ther party,  at  the  discretion  of  the  court.' 
Clay's  Dig.  p.  350,  |  26.  This  statute  but  af- 
firms a  general  principal,  which  obtained  as 
the  law  before  Its  passage.  But,  altbough  the 
court  has  a  discretion  with  respect  to  costs. 
It  Is  not  to  be  understood  that  It  should  give 
or  withhold  costs  at  pleasure,  but  may,  it  Is 
said,  exercise  a  legal  discretion,  in  accord- 
ance with  general  rules  and  former  prece- 
dents." There  were  several  previous  deci- 
sions of  the  court,  to  wit,  the  cases  of  Hunt 


V.  Lewin,  4  Stew.  &  P.  138,  and  Randolph  v. 
Rosser,  7  Port  249,  which  announce  the  same 
rule,  declared  In  the  statute,  but  without  any 
direct  reference  to  the  statute,  though  the 
statute  was  existing  at  that  time. 

Stone,  J.,  In  the  case  of  Allen  v.  Lewis,  74 
Ala.  381,  says:  "As  a  general  rule  costs  in 
equity  may  be  decreed  against  either  party, 
or  may  be  apportioned  in  the  discretion  of 
the  chancellor;  and  the  error  In  this  regard, 
if  there  be  nothing  more  In  the  case,  is  no 
ground  for  the  reversal."  But  continuing, 
the  learned  Judge  adds:  "We  have  rulings 
which  slightly  modify  this  rule,  and  hold 
that  If  a  substantial  question  be  presented 
on  appeal,  the  decree  may  be  varied  as  to 
costs,  although  affirmed  In  every  other  mate- 
rial point"  He  further  adds :  "We  need  not 
say  whether  we  approve  this  doctrine  or  not 
as  It  does  not  arise  In  this  case.  The  rule  we 
have  announced  is  certainly  a  sound  and  Just 
one.  It  enables  the  chancellor  to  impose  the 
burden  of  tbe  litigation  where  he  finds  the 
fault  to  He,  or  to  apportion  the  burden  where 
there  has  been  mutual  fault;  but  to  call  this 
discretion  Into  exercise,  the  cause  either  in 
whole  or  in  part  must  have  been  submitted  to 
him  for  decision  and  decree.  The  Judicial 
mind  must  have  acted  on  some  question  of 
merit  In  the  case  before  there  can  be  a  sub- 
ject or  a  predicate  on  which  to  exercise  the 
discretion." 

Somerville,  J.,  In  the  case  of  Falkner  v. 
Campbell  Printing  Press  Co.,  In  concluding 
tbe  opinion  In  that  case  (74  Ala.  364),  says: 
"The  taxation  of  costs  was  a  matter  of  dis- 
cretion, and  they  could  be  properly  taxed  and 
made  payable  out  of  any  moneys  in  the  cus- 
tody of  the  court  which  belonged  to  any  of 
the  parties  litigant  and  subject  to  the  lien 
of  the  mortgages  sought  to  be  foreclosed." 
Tbe  same  Justice,  In  the  case  of  Mahan  t. 
Smltherman,  71  Ala.  563,  in  concluding  the 
opinion  of  the  court,  says:  "The  taxing  of 
the  costs  was  a  matter  within  the  wise  and 
Just  discretion  of  the  chancellor,  and  Is  a 
matter  not  revlsable  in  the  appellate  court" 
—citing  section  3900  of  the  Code  of  1876  (1 
Brlckeirs  Dig.  p.  733,  {  1374). 

Simpson,  J.,  In  the  recent  case  of  Francis 
v.  White,  142  Ala.  500,  39  South.  174,  refer- 
ring to  the  authorities  above,  says.  In  con- 
cluding tbe  opinion:  "The  matter  of  the 
payment  of  costs  rests  within  the  discretion 
of  the  court"  So  It  follows,  by  statute  and 
the  unbroken  line  of  decisions  of  this  court 
for  nearly  100  years,  that  costs  In  chancery 
cases  may  be  apportioned  at  tbe  discretion  of 
tbe  chancellor,  or  may  be  decreed  against  ei- 
ther party,  and  that  an  error  in  this  regard. 
If  there  be  nothing  more,  is  no  ground  for  a 
reversal,  but  that  If,  In  addition  to  this  ques- 
tion, there  be  a  substantial  question  present- 
ed for  the  appeal,  tbe  decree  of  the  chancel- 
lor in  a  particular  case  may  be  varied  as  to 
costs,  although  affirmed  in  other  material 
points,  though  this  discretion  accorded  tbe 
chancery  court  Is  a  legal  discretion.  In  ao 
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cordance  with  the  general  rules  and  former 
precedents,  and  does  not  authorise  the  chan- 
cery court  to  arbitrarily  give  or  withhold 
costs  at  pleasure. 

Am  to  the  compensation  allowed  receivers 
by  courts  of  equity,  by  which  they  have  been 
appointed  and  discharged,  the  rule  seems  to 
be  that,  in  the  absence  of  a  statute  regulating 
the  amount  of  the  receiver's  compensation, 
the  amount,  as  well  as  the  prior  question  of 
whether  or  not  anything  should  be  allowed, 
rests  within  the  sound  discretion  of  the  chan- 
cellor, and  that  the  appellate  court  will  not 
disturb  the  action  of  the  chancellor,  unless  it 
manifestly  appears  that  this  discretion  has 
been  abused.  Stuart  v.  Boulware,  133  U.  S. 
78,  10  Sup.  Ct  242,  33  L.  Ed.  668;  Hinckley 
V.  Oilman,  100  U.  S.  153,  25  L.  Ed.  691.  Cer- 
tain rules  have  been  announced  by  the  vari- 
ous courts  of  the  United  States  for  the  di- 
rection of  the  courts  In  allowing  and  fixing 
the  compensation  of  receivers.  Some  of  these 
rules  are  to  the  effect  that  the  court  should 
have  regard  to  the  amount  of  work  to  be 
done  by  the  receiver,  the  kind,  character,  and 
extent  of  services  to  be  rendered,  the  value, 
nature,  and  kind  or  character  of  the  prop- 
erty Intrusted  to  the  receiver's  care  and 
management,  as  well  as  of  the  benefits  and 
advantages,  accumulations,  or  losses  received 
from  or  the  result  of  the  efforts,  labor,  atten- 
tion, or  want  of  the  same,  on  the  part  of  the 
receiver.  Henry  v.  Henry,  103  Ala.  682,  15 
South.  916. 

A  receiver  derives  his  authority  as  receiver 
from  the  act  of  the  court  appointing  him, 
and  not  from  the  act  of  the  parties  at  whose 
suggestion  or  by  whose  consent  he  is  ap- 
pointed ;  and  the  utmost  effect  of  his  appoint- 
ment Is  to  put  the  property  from  that  time 
Into  his  custody  as  an  officer  of  the  court 
for  the  benefit  of  the  party  ultimately  proved 
to  be  entitled,  and  not  to  change  the  title  to, 
or  even  the  right  of  possession  In,  the  prop- 
erty. Union  Nat.  Bank  v.  Kansas  City  Bank, 
136  U.  S.  223,  10  Sup.  Ct.  1013,  34  L.  Ed.  341. 
The  receiver  is  thus  said  to  be  a  mere  arm 
of  the  court,  to  hold  possession  of  the  prop- 
erty, take  care  of  it,  preserve  it,  and  use  It, 
pending  the  litigation,  and  that  while  It  is 
In  his  custody  as  such  receiver  It  is  not  in 
his  custody  as  a  trustee,  but  as  an  ofilcer  of 
the  court;  that  his  possession  is  therefore 
the  possession  of  the  court;  that  while  he 
continues  to  hold  it  as  a  receiver  of  the  court 
the  proi>erty  is  in  custodia  legis,  and  conse- 
quently the  court  will  not  permit  a  receiver 
appointed  by  its  authority,  and  who  is  there- 
fore its  officer,  to  be  Interfered  with  or  dis- 
possessed of  the  property  intrusted  to  his 
custody  as  an  arm  of  the  court,  although  the 
order  appointing  such  receiver  may  be  er- 
roneous. A  receiver  may  be  said  to  represent 
the  court  which  appointed  him,  and  is  some- 
times said  to  be  the  hand  of  such  court 
Brown  v.  Warner,  78  Tex.  543,  14  S.  W.  1032, 
11  L.  R.  A.  394,  26  Am.  St  Rep.  67. 


Hence,  where  a  receiver  is  appointed  for  a 
corporation,  he  is  not  the  representative  of 
the  corporation,  but  Is  the  representative  of 
the  court,  which  Is  for  the  time,  at  least,  ad- 
ministering the  affairs  of  the  corporation.  A 
receiver,  therefore,  cannot  appeal  from  an 
allowance  made  by  the  court  in  favor  of  the 
claimant  against  funds  In  his  hands.  The 
receiver,  as  stated  above,  is  a  mere  arm  or 
hand  of  the  court  Lehigh  Coal  Co.  v.  Cen- 
tral Railroad  Company,  35  N.  J.  Eq.  426.  It 
therefore  follows  as  a  general  proposition 
that  a  receiver  cannot  pay  out  any  money 
which  has  come  Into  his  hands  by  virtue  of 
his  office,  without  being  authorized  thereto 
by  the  order  of  the  court  general  or  special 
In  all  cases  he  should  have,  in  order  to  Jus- 
tify the  payment,  either  expressed  or  implied 
authority  from  his  creator  and  ruler,  which 
is  the  court  appointing  bim. 

A  receiver  should  not  be  allowed  compensa- 
tion for  his  services  in  different  capacities. 
If  he  receives  compensation  as  a  receiver,  it 
should  be  In  lieu  of  compensation  In  other 
capacities.  Battaile  v.  Fisher,  36  Miss.  321 ; 
Holcombe  v.  Holcombe,  13  N.  J.  Eq.  417.  The 
compensation  may  be  allowed  In  the  form  of 
periodical  payments,  of  an  annual  or  monthly 
salary,  or  of  a  gross  sum,  or  In  the  form  of 
a  commission  on  receipts  and  disbursements. 
This  Is  left  to  the  sound  discretion  of  the 
chancellor  or  court  appointing  him  and  al- 
lowing compepsation ;  but  If  commissions 
are  allowed,  they  are  generally  regulated  or 
determined  with  reference  to  the  amount  al- 
lowed by  statute  to  personal  representatives, 
trustees,  guardians,  etc.  Magee  v.  Cowperth- 
walte,  10  Ala.  906. 

Compensation  should  not  be  denied  a  re- 
ceiver because  the  court  had  no  power  to  ap- 
point If  he  was  in  fact  appointed  in  a  legal 
manner  and  has  In  good  faith  discharged  the 
duties  of  such  receiver.  The  court  will  protect 
him  while  acting  under  the  orders  of  the  court 
and  may  award  compensation  out  of  the  estate 
or  property  intrusted  to  him  for  his  reasonable 
services,  notwithstanding  the  order  of  appoint- 
ment Is  subsequently  reversed  and  the  bill  un- 
der which  he  Is  appointed  is  dismissed.  But 
It  has  been  held  that,  if  the  appointment  of 
a  receiver  was  wholly  unauthorized  and  un- 
warranted, compensation  may  be  denied.  The 
courts  of  the  various  states  are  at  variance 
upon  this  question.  Justice  Tyson,  in  the  case 
of  Wills  Valley  Co.  v.  Galloway,  139  Ala.  280, 
35  South.  850,  speaking  of  this  question,  says : 
"But  the  cases  are  by  no  means  unanimous 
on  this  point — some  of  the  eases  holding  that 
the  receiver  must  get  his  compensation.  If  at 
all,  out  of  the  fund;  others,  that  the  com- 
plainants are  liable  for  It"  In  one  line  of 
cases  It  Is  held  that  fees  paid  by  the  receiver 
to  his  attorney  for  professional  services  aud 
other  legitimate  expenses  incurred  by  him 
as  such  receiver  are  a  part  of  the  costs  of 
the  administration,  and  are  therefore  not  ad- 
missible as  costs  In  the  litigation  against  the 


Digitized  by 


Google 


Ala.) 


SULLIVAN  TIMBER  CX>.  v.  6LA0E. 


877 


losing  party.  Another  line  of  cases,  cited  and 
referred  to  by  Justice  Tyson,  Is  to  the  effect 
that  courts  may  reduce  the  amount  of  the 
compensation  of  the  receiver  and  order  a 
part  to  be  charged  agnlnst  the  funds,  and 
another  to  be  adjudged  against  the  losing 
party;  and  It  was  said  by  the  learned  Jus- 
tice, now  Chief  Jnstlce  of  this  court,  on  page 
281  of  139  Ala.,  and  page  850  of  35  South., 
that  these  two  lines  of  cases  show  that  all 
expense  Incurred' by  the  receiver  in  the  ad- 
ministration of  the  affairs  committed  to  him, 
flB  well  as  his  compensation,  la  not  as  mat- 
ter of  course  taxable  as  costs  against  the 
complainant 

Whether  the  complainant  should  be  held 
liable  depends,  not  alone  upon  the  fact  that 
the  receiver  was  Improperly  appointed,  but 
also  upon  the  character  of  the  demand,  and 
the  learned  Chief  Justice  concludes  by  say- 
ing that  he  wishes  to  be  understood  as  not 
intimating  which  of  the  two  lines  of  cases 
should  be  followed,  because  they  were  not 
then  before  the  court  The  question  Is  now, 
for  the  first  time,  before  this  court  as  to 
whether  or  not  the  compensation  of  a  receiv- 
er Improperly  appointed,  together  with  the 
costs  of  the  suit  necessary  upon  the  adminis- 
tration of  the  estate  while  the  receivership 
Is  pending,  should  be  paid  out  of  the  funds  of 
the  estate  administered,  whether  they  should 
be  taxed  against  the  losing  party,  or  whether 
the  whole  matter,  both  as  to  costs  proper  and 
oomi>enBatlon  to  the  receiver,  should  be  left 
to  the  sound  discretion  of  the  chatacellor  or 
court  appointing,  directing,  and  discharging 
the  receiver.  After  a  full  examination  of  all 
the  authorities,  Including  text-books,  and  the 
decisions  of  this  court  and  of  the  courts  of 
other  states,  and  in  the  light  of  the  aid  af- 
forded by  the  splendid  briefs  of  counsel  for 
the  respective  parties  upon  this  question,  we 
conclude  that  It  Is  more  Just  and  equitable  to 
leave  the  whole  matter  in  the  sound  discre- 
tion of  the  chancellor,  subject  to  be  revised 
by  the  appellate  court  only  in  case  of  abuse  of 
the  discretion,  or  where  the  act  of  the  chan- 
cellor Is  clearly  arbitrary,  and  not  In  the 
proper  exercise  of  the  authority  vested  in  him 
by  the  statutes  and  the  decisions  of  this 
court  What  Is  said  on  this  subject  In  the 
last  report  of  the  case  of  Wills  Valley,  etc., 
Co.  V.  Qalloway,  47  South.  141,  was  correct, 
when  applied  to  the  facts  of  that  case;  but 
the  facts  of  this  case  readily  distinguish  it 
from  the  Galloway  Case. 

It  Is  strongly  insisted  by  the  learned  coun- 
sel for  appellant  In  this  cause,  and  the  argu- 
ment is  not  without  reason,  that  as  the  bill 
was  improperly  filed  and  the  receiver  improp- 
erly appointed,  as  Judicially  determined  by 
this  court,  and  the  complainant  and  the  re- 
ceiver is  the  Identical  person,  the  .costs  in- 
curred In  this  litigation,  Including  the  com- 
pensation and  expenditures  allowed  the  re- 
ceiver, are  necessarily  wrongfully  taxed 
against  the  trust  estate,  and  that  they  are 


losses  which  should  be  borne  by  the  parties 
at  whose  Instance  they  were  Incurred.  We 
confess  that  this  argument  Is  very  persua- 
sive; but  we  cannot  yield  to  It  without  dis- 
regarding the  express  language  of  the  statute, 
as  well  as  a  long  line  of  decisions  of  this 
court  extending  over  a  period  of  nearly  100 
years.  It  may  be  said  that  a  su£Bclent  an- 
swer to  this  argument  Is  that  before  the 
complainant  could  have  himself  appointed 
receiver  under  the  laws  of  this  state,  he  was 
required  to  execute  a  bond,  conditioned  that 
he  would  pay  all  damages  which  any  person 
might  sustain  by  his  appointment  as  such  re- 
ceiver, should  the  appointment  be  vacated. 
As  such  appointment  has  been  vacated,  the 
respondents,  as  well  as  all  other  persons, 
have  a  remedy  by  action  upon  that  bond  to 
recover  all  such  damages  as  they  may  have 
sustained.  The  chancery  court  Is  not  the 
proper  tribunal,  nor  Is  the  present  action  tbe 
proper  one.  In  which  to  determine  the  amount 
of  damages,  if  any,  which  the  respondents  or 
others  may  have  sustained  by  the  wrongful 
appointment  of  the  receiver.  So,  if  the  re- 
spondents have  suffered  damages  by  reason 
of  the  wrongful  or  unauthorized  act  of  the 
complainant  in  having  the  receiver  appoint- 
ed, they  are  not  without  remedy,  whatever 
may  be  tbe  decree  of  tbe  chancery  court  or 
of  this  court  In  allowing  or  apportioning  tbe 
costs  In  the  chancery  court  It  may  be  that 
It  would  be  better  for  all  of  these  matters  to 
be  determined  by  the  same  tribunal  and  In 
the  same  action,  yet  such  is  not  the  law  nor 
the  practice  In  this  state.  What  we  have 
said  above,  of  course,  Is  not  Intended  to  con- 
trol in  any  action  that  may  be  brought  in  a 
court  of  law  upon  the  receiver's  bond,  but  Is 
only  intended  as  an  answer  to  the  persuasive 
arguments  of  the  learned  counsel  against  the 
decree  of  the  chancellor  which  Is  in  most 
things  affirmed  by  this  court 

It  is  contended  by  counsel  for  appellant  In 
their  brief  that  although  tbe  receiver  was 
without  authority  to  pay  tbe  debts  of  tbe 
company,  yet  the  chancellor  had  a  right  to 
confirm  such  demands,  and  consequently,  aft- 
er such  ratification  by  the  chancellor,  appel- 
lants do  not  Insist  upon  charging  tbe  receiv- 
er with  the  $34,104.45  which  he  used  in  pay- 
ing the  admitted  debts  of  the  company.  In 
this  we  concur  with  counsel  for  appellant 
and,  if  it  could  be  said  to  be  error  on  tbe 
part  of  tbe  chancellor  (which  we  do  not  bold), 
it  would  be  error  without  injury ;  for  It  ap- 
pears that  the  corporation  was  solvent  and 
that  neither  the  Justice,  nor  the  amount  of 
tbe  debts  paid  by  the  company,  was  disputed, 
and  consequently  It  could  be  of  no  Injury  to 
any  party  to  this  suit  to  have  paid  these  Just 
debts.  But  It  is  Insisted  by  counsel  for  appel- 
lant that  the  compensation  allowed  the  re- 
ceiver of  $2,980  should  not  have  been  taxed 
against  tbe  funds  of  the  corporation,  or.  If  al- 
lowed, that  should  have  been  taxed  against 
the  complainant  ^t  Is  also  Insisted  by  coun- 
sel for  appellant  that  many  Items  entered  as 
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elements  In  fixing  this  amount  of  compensa- 
tion were  unjust,  and  tbat  the  compensation 
was  also  excessive  for  this  reason.  We  agree 
with  the  chancellor  as  to  all  of  his  findings 
and  rulings,  in  passing  upon  the  accounts  fil- 
ed by  the  receiver,  upon  the  register's  report 
thereon,  and  upon  exceptions  thereto  filed  by 
the  appellant  We  also  agree  with  him  in  the 
finding  that  the  amount  allowed  the  receiver 
was  not  excessive,  and  that  it  was  within  the 
sound  discretion  of  the  chancellor,  and  not  an 
abuse  of  the  discretion,  nor  an  arbitrary  act 
upon  his  part,  to  make  this  a  charge  upon 
the  trust  fund  then  being  administered,  for 
the  reason  that  it  clearly  appears,  and  is  not 
denied,  that  the  estate  to  be  administered 
was  considerable,  that  It  required  capacity, 
experience,  and  attention  to  faithfully  and 
efilclently  discharge  the  trust  as  receiver,  and 
that  the  complainant  had  the  capacity  and 
experience  in  managing  the  affairs  of  this 
corporation,  and  that  he  was  both  vigilant 
and  faithful  to  preserve  the  property  and  to 
prevent  a  loss  to  the  beneficiaries  of  the 
trust.  While  we  do  not  decide  that  as  re- 
ceiver be  managed  the  property  to  a  better 
advantage  than  would  have  been  done  by  the 
trustees,  of  whom  he  was  one,  we  are  not  pre- 
pared to  say  tbat  there  was  revisable  error, 
Ar  even  Injury  to  the  I>eneficlarles  of  the  trust 
fund,  consequent  to  his  appointment  or  man- 
agement as  the  receiver;  nor  can  we  say  that 
It  was  unjust  or  inequitable  to  allow  him 
compensation  for  his  services  as  snch  receiv- 
er, nor  tliat  the  amount  allowed  was  exces- 
sive, nor  that  it  was  improperly  charged 
against  the  trust  fund.  The  reason  assigned 
by  the  learned  chancellor,  who  seems  to  have 
devoted  considerable  study  and  learning  to 
this  case,  is  that  John  W.  Black  was  proper- 
ly appointed  receiver  by  the  register  on  a 
Showing  made  before  him,  that  pending  the 
former  appeal  to  this  court  he  was  continued 
as  receiver  and  bad  charge  of  the  property 
and  funds,  and  that  during  this  time,  and 
until  the  property  could  be  turned  over  under 
an  order  of  the  court  discharging  the  receiv- 
er, compensation  was  allowed  him,  and  that 
he  should  be  compensated  as  such  receiver 
out  of  the  funds  of  the  corporation ;  that  he 
had  administered  the  property  to  the  inter- 
est of  the  corporation,  and  bad  preserved  and 
managed  it  to  the  interest  of  the  creditors 
and  stockholders ;  that  he  had  given  his  time, 
ability,  and  attention  to  it,  and  tbat  it  was 
proper  tbat  he  should  be  reasonably  compen- 
sated therefor. 

After  reviewing  carefully  the  whole  record 
and  all  matters  of  fact  and  law  set  forth  in 
briefs  of  counsel,  we  are  persuaded  that  the 
chancellor  was  correct  in  fixing  the  amount 
of  compensation  and  In  allowing  it  to  be 


charged  against  the  funds  of  the  corporation. 
For  the  same  reason  we  do  not  think  that 
there  was  error  in  the  chancellor's  allowing 
the  receiver  compensation  to  be  reimbursed 
for  the  amount  paid  his  attorneys.  It  is  not 
shown  that  the  services  of  these  attorneys 
were  unnecessary,  or  that  the  amoimt  was 
unreasonable.  It  is  the  settled  law  of  tills 
state,  and  other  states,  tbat  where  a  receiver 
employs  counsel  the  court  will  determine  the 
amount  to  be  allowed  for  services  to  the  re- 
viver, tbough  it  has  been  held  that  courts 
will  not  allow  a  receiver  payment  made  to. 
counsel  for  services  whoi  the  employment 
of  counsel  was  not  authorized ;  but  the  same 
rule  applies  to  ttiis  as  applies  to  the  pay- 
ment of  debts  by  a  receiver  due  from  the  cor- 
poration. If  the  court  did  not  allow  it  In 
the  first  instance.  It  ratified  the  acts  of  the 
receiver  by  allowing  it  in  passing  upon  the 
account.  This  is  also  true  as  to  the  amount 
of  compensation  allowed  counsel  for  the  re- 
ceiver, and  the  allowance  of  counsel  fees  in 
this  behalf  is  an  allowance  made  in  form  to 
the  receiver  and  not  to  the  counsel.  Tlie  re- 
ceiver is  an  officer  of  tlie  court,  and  is  enti- 
tied  to  apply  to  the  court  for  instractlons  and 
advice  in  respect  of  counsel. 

Neither  do  we  think  there  was  any  re- 
visable error  in  allowing  the  receiver  com- 
pensation for  the  premium  paid  on  his  re- 
ceiver's iKtnd.  It  was  a  proper  and  reason- 
able charge  for  the  expense  of  the  adminis- 
tration of  the  receivership,  if  compensation 
were  allowable  at  all.  We  think  there  was 
no  error  in  allowing  the  receiver  compensa- 
tion for  the  amount  paid  Hoffman  as  ste- 
nographer. This  amount  was  paid  by  the  re- 
ceiver under  an  agreement  of  counsel,  and  It 
was  agreed  that  It  should  be  paid  out  of 
funds  of  the  company  then  in  his  hands  as 
receiver,  the  same  to  be  subject  to  whatever 
taxation  of  costs  may  be  decreed  in  said 
cause.  The  same  having  been  allowed  the 
receiver  by  the  chancellor,  it  cannot  be  said 
that  it  was  improperly  allowed  because  It 
could  not  be  taxed  as  costs.  The  effect  of 
the  agreement  was  evidently  to  leave  it  to 
the  decree  of  the  chancellor,  and  consequent- 
ly the  decree  as  to  this  account  cannot  t>e  dis- 
turbed. 

We  find  no  error  in  any  of  the  allowances 
made  by  the  chancellor.  They  all  appear  rea- 
sonable and  proper.  It  therefore  follows  tbat 
this  cause  must  be  affirmed  on  both  the  di- 
rect and  the  cross-appeal,  and  the  costs  of 
the  appeal  in  each  case  will  be  taxed  equally 
against  both  parties  thereto. 

Affirmed. 

DOWDELIj,  G.  J.,  and  ANDBBSON  and 
McOLEIiLAN,  JJ^  concur. 
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No.  17,412, 

NATALBANT  LUMBER  O0„  Limited,  t. 

TAX  COLLECTOR  OF  PARISH 

OF  ST.  HELENA  et  aL 

(Sapieme  Coart  of  Louiaiana.    March  1,  1909.) 

X  List  fob  Taxation. 

Due  return  had  been  made  by  the  tax  as- 
sessor. It  was  sworn  to  by  the  owner,  and  ac- 
cepted as  correct  by  the  assessor  and  by  the 
boiard  of  reviewers. 

2.  Assessment  Incbeabxd. 

An  order  was  issued  to  the  assessor,  in  ac- 
cordance with  the  direction  of  the  state  board 
of  equalization,  to  increase  the  amount  of  the 
assessment. 

3.  Classification  of  Lands. 

Upon  this  order  the  assessor  undertook  to 
change  plaintiff's  assessment  by  taking  lands 
assessed  in  classes  B  and  O  and  placing  them 
in  class  A.  The  land  in  each  class  had  a  sepa- 
rate value. 

4.  Lands  of  Different  Value, 

The  assessor  did  not  examine  the  land  be- 
fore making  the  change  and  satisfy  himself  that, 
in  thus  assessing  them,  classes  B  and  O  were 
of  equal  value  with  the  land  in  class  A  In 
fact,  they  were  .not. 

5.  Assessment  or  Lands. 

The  testimony  shows  that  the  lands  were 
pTO|>erl^  assessed  at  the  first.     There  waa  no 
possibility  of  assessing  them  in  the  manner  at- 
tempted when  the  change  was  made. 
e.  Taxation  «  450*)— EJqdauzation  of  Ab- 

SESSMENTS— Increase  of  ^''AI.UATION. 

In  order  to  comply  with  the  statute,  it  is 
necessary  to  preserve  the  principle  of  separate 
rate  for  each  class  of  proi>erty. 

[Ed.  Note.— For  other  case*,  see  Taxation, 
Dec  Dig.  S  4«50.*] 

7.  FAiLimE  TO  Appbal. 

An  order  of  appeal  was  entered  In  the 
name  of  the  board  of  equalization,  of  wiiich  the 
board  did  not  avail  itself. 

(Syllabna  by  the  Court) 

Appeal  from  Twenty-Fifth  Jadlclal  Dis- 
trict Court,  Parish  of  St  Helena;  Clay  El- 
liott, Judge. 

Mandamus  by  the  Natalbany  Lumber  Com- 
pany, Limited,  against  the  Tax  Collector  and 
Tax  Assessor  of  the  Parish  of  St  Helena  and 
the  State  Board  of  Equalization.  Judgment 
for  plaintiff,  and  defendants  appeal.  Af- 
firmed. 

Robert  Stephen  Ellis  and  William  Hutch- 
inson McClendon,  for  appellants.  Kemp  & 
Splller,  for  appellee. 

BREIAUX,  C.  J.  Plalntifr  flongbt  by  man- 
damus to  compel  the  assessor  of  the  parish 
of  St  Helena  to  cancel  and  erase  from  the 
assessment  rolls  for  the  year  1908  the  assess- 
ment standing  against  it 

Plaintiff  prayed  for  the  reinstatement  of 
the  assessment  made  on  the  written  list 
which  It  filed  with  the  assessor. 

It  asked  that  the  proceedings  be  conducted 
contradictorily  with  the  state  board  of  equali- 
zation and  the  tax  collector,  as  well  as  the 
assessor.    All  are  parties  to  the  suit 

The  facts  are  that  as  owner  of  pine  timber 


land  it  furnished  the  assessor  a  dasslfled 
list  tor  assessment  for  the  year  1908.  The 
amount  of  Its  assessment  as  per  this  llat 
was  $488,396.35. 

It  was  accepted  by  the  assessor  as  correct 
in  description  and  amount  and  it  was  used 
by  him  in  making  the  assessment 

The  police  Jury,  acting  as  board  of  review- 
ers, passed  upon  this  assessment  without  ol>- 
Jectlon. 

The  board  of  equalization  ordered  the  as- 
sessors to  Increase  the  amount  of  the  assess- 
ment made,  as  just  stated. 

The  notice  of  the  board  of  equalization  to 
change  and  Increase  the  amount  of  the  as- 
sessment was  given  over  15  days  after  the 
law's  requlr^nent  to  file  the  assessment  roll 
In  the  oflSce  of  the  sheriff  and  tax  collector. 

The  notice  required  the  assessor  to  Increase 
the  total  amount  of  the  assessment  of  the 
parish  to  $400,000. 

The  assessor  attempted  to  act  In  accord- 
ance with  the  order  of  the  board  of  equaliza- 
tion. 

Lands  classed  as  B  and  G  on  the  assess- 
ment roll  were  classified  In  class  A,  of  a 
higher  grade  as  to  value. 

The  lands  originally  were  assessed  as  fol- 
lows: 

11,000  acres,  class  A,  at  $17  per  acre  $187,000 
18,000  acres  "  B,  "  |12  "  "  216.000 
16,000  acres,     "     C,  "    |  6    "       "         80.000 

By  listing  tbe  land  In  class  A,  taken  from 
classes  B  and  C,  and  by  the  change  made  aft- 
er tbe  assessment  bad  been  closed,  the  assess- 
ment of  plaintiff  was  Increased  by  $178,704. 

There  was  no  partlaUty  shown  by  tbe  as- 
sessing oflScer.  A  similar  change  was  made 
in  all  assessments,  In  the  determination  to 
comply  with  the  instructions  of  the  board  of 
equalization.  But  all  of  this  was  office  work. 
There  was  no  attempt  made  to  go  over  the 
lands  and  ascertain  their  value. 

There  was  no  notice  given  to  the  owners 
of  the  change  made. 

Tbe  assessor  bad  In  the  first  place  com- 
pllpd  with  section  9  of  Act  No.  182;  p.  334.  of 
1S0& 

We  have  seen  that  the  property  had  been 
assessed  in  three  different  classes.  No  change 
could  be  made  in  the  manner  proposed.  It 
was  not  possible  under  the  law  to  do  away 
with  the  different  classes  and  assess  the 
property  Indiscriminately.  This  had  tbe  ap- 
pearance of  arbitrariness,  and  is  not  char- 
acteristic of  that  system  which  should  be 
observed  in  assessing  property. 

The  testimony  is  that  the  first  clnssiflcation 
of  the  land  was  properly  made,  and  that  the 
relative  value  of  each  class  was  about  as 
stated  on  tbe  roll  before  the  change  was  at- 
tempted. 

To  leave  this  point,  we  will  state  that  the 
assessor  cannot  arbitrarily  take  a  number  of 
acres  from  classes  B  and  C  and  place  them 


•For  other  oasss  sm  uuna  tople  and  section  NUMBER  In  Deo.  *  Am.  Diss.  UOT  to  date,  A  Reoortar  Indeua 
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In  class  A  for  aasessment.  This  is  not  the 
method  authorized  by  law  for  the  Increase, 
If  the  case  Is  one  in  which  an  increase  Is 
necessary  to  equalize  the  different  assess- 
ments. 

The  statute  provides  that  the  assessment 
Bliall  be  equalized  by  adding  to  the  aggregate 
assessed  value  such  rate  per  cent  as  will 
raise  it  to  Its  proper  prc^wrtlonate  value,  and, 
on  the  other  hand,  by  deducting  from  the  ag- 
gregate assessed  value  thereof,  in  parishes  In 
which  the  board  of  reviewers  believes  the 
valuation  to  be  too  high,  such  rate  per  cent. 
as  is  necessary  to  equalization. 

That  was  not  the  method  followed  in  this 
case;  but  the  assessor,  in  his  desire  to  com- 
ply with  the  orders  of  the  board  as  he  under- 
stood them,  made  a  change  so  that  the  as- 
sessment was  made  without  regard  to  the 
different  grades,  A,  B,  and  C. 

The  statute  mattes  it  the  duty  of  the  state 
board  of  reviewers  to  maintain  the  several 
classes  of  property. 

The  principle  of  "separate  rates  for  each 
class  must  be  maintained."  Section  11,  Act 
No.  182,  p.  335,  of  1006. 

The  assessor  did  not  follow  the  principle 
of  separate  rates.  It  results  that  the  change 
attempted  must  be  considered  as  not  having 
been  made,  and  the  assessment  remains  as 
it  was  originally  returned  by  the  assessor. 

Nothing  is  added  to  or  taken  from  the  as- 
sessment roll  as  made  by  the  officer. 

For  reasons  assigned,  the  judgment  of  th^ 
district  court  is  affirmed. 

PROVOSTY,  J.,  takes  no  part,  not  having 
beard  the  argument 


(123  La.  178) 

No.  17,413. 
AMOS  KENT  LUMBER  k  BRICK  00.,  lim- 
ited, V.  TAX  ASSESSOR  OF  PARISH 
OF  ST.  HELENA  et  al. 
(Supreme  Court  of  Louisiana.    March  1,  1009.) 

CoixEcnoN  or  Taxes. 

The  facts  and  the  law  applying  are  similar 
to  those  In  Natalbany  Lumber  Co.,  Limited,  v. 
Same  Defendants,  48  South.  879. 
(Syllabus  by  the  Ck)urt.) 

Appeal  from  Twenty-Fifth  Judicial  District 
Court,  Parish  of  St  Helena;  Clay  Elliott, 
Judge. 

Action  by  the  Amos  Kent  Lumber  &  Brick 
Company,  Limited,  against  the  Tax  Assessor 
of  the  Parish  of  St  Helena  and  others.  Judg- 
ment for  plaintiff,  and  defendants  appeal. 
Affirmed. 

Robert  Stephen  Ellis  and  William  Hutch- 
inson McClendon,  for  aK>eIlant8.  Kemp 
&  Spiller,  for  appellee. 

BREAUX,  O.  J.  The  issues  In  this  case 
are  rimllar  to  those  in  the  case  of  the  Natal- 


bany Lumber  Company  against  the  same  de- 
fendants.   48  South.  879. 

In  this  case,  also,  the  defendants  did  not 
appear  on  appeal  to  urge  error  in  the  judg- 
ment of  the  district  court 

It  only  remains  for  us  to  affirm  the  judg- 
ment of  the  district  court 

It  is  affirmed. 

PROVOSTT,  J.,  takes  no  part,  not  having 
heard  the  argument 


(123  La.  ITS) 

No.  17,479. 

STATE  V.  RICHARD. 

In  re  RICHARD. 

(Supreme  Court  of  Louisiana.    March  15, 1909.) 

Cbiminal  Law  (|  147*)— PaBsoBipnoN— Sal* 

OF  LIQUOBS. 

Under  the  amendment  to  section  910  of 
the  Revised  Statutes  through  Act  No.  66,  p.  93, 
of  1902,  the  offenses  covered  by  that  section 
were  taken  out  of  the  class  of  offenses  punish- 
able by  a  fine  alone,  making  them  punishable  by 
fine  and  imprisonment,  ana,  quoad  matters  of 
prescription,  governed  by  the  provisions  of  sec- 
tion 986,  Rev.  St 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  i  271 ;  Dec.  Dig.  {  147.*] 

(Syllabus  by  the  Court) 

Honore  Richard  was  convicted  of  an  il- 
legal sale  of  intoxicating  liquors,  and  applies 
for  writs  of  certiorari  and  prohibition.  De- 
nied. 

Taylor  &  Gremillion,  for  rmutor.  Respond- 
ent Judge,  pro  se.  .Jolm  Joseph  Roblra, 
Dist  Atty.,  for  respondent 

NICHOLLS,  J.  The  relator,  Honore  Rich- 
ard, was  tried  t>efore  the  district  court  for 
Acadia  parish  upon  an  information  which 
charged  him  with  having,  on  or  about  the 
Ist  day  of  E^bruary,  190S,  sold  spirituous 
and  intoxicating  liquors,  to  wit,  whisky,  with- 
out a  license.  He  was  found  guilty,  and  sen- 
tenced to  pay  a  fine  of  $100  and  all  costs  of 
prosecution,  and  to  be  incarcerated  in  the 
parish  jail  of  Acadia  parish  for  the  space  of 
15  days,  and  in  default  of  the  payment  ot 
said  flue  and  the  costs  that  he  be  Incarcerated 
in  the  parteb  jail  of  Acadia  parish  for  4 
months.  The  information  on  which  defend- 
ant was  tried,  convicted,  and  sentenced  was 
filed  on  January  28, 1909,  more  than  6  months 
after  the  act  charged  was  alleged  to  have 
been  committed.  Just  before  the  trial  was 
entered  upon  the  defendant  moved  to  quash 
the  Information,  upon  the  ground  that  more 
than  6  months  had  elapsed,  as  provided  by 
section  986  of  the  Revised  Statutes,  since  the 
offense  was  charged  to  have  been  committed 
February  1,  1908,  and  the  prosecution  was 
barred  by  the  prescription  of  6  monttis,  which 
prescription  he  specially  pleaded.  The  mo- 
tion was  overruled,  and  the  defendant  filed 
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i  bill  Of  exception.  The  trial  of  the  case  was 
proceeded  with,  with  the  result  above  stat- 
ed. Thereafter  be  mored  in  arrest  of  Judg- 
ment upon  the  same  ground  that  be  had 
moved  to  quash  the  Information.  That  mo- 
tion was  also  overruled. 
The  Information  recited  that: 

"The  8aid  offense  was  not  made  known  to 
any  officer  with  authority  to  prosecute  within 
the  year,  but  had  just  been  made  known." 

The  case  not  being  appealable,  relator  has 
had  recourse  to  our  supervisory  jurisdiction, 
applying  for  relief  through  writs  of  certiorari 
and  prohibition.  He  urges  before  the  court 
that  the  prosecution  Is  absolutely  barred  by 
the  prescription  of  six  months,  and  Is  not 
saved  by  the  recital  that  the  commission  of 
the  oflTenae  was  not  made  known  to  any  offi- 
cer authorized  to  prosecute  within  one  year 
from  Its  commission,  but  had  just  come  to 
the  knowledge  of  the  state  authorities.  He 
relies,  evidently,  upon  State  ex  rel.  Teague 
T.  Edwards,  Judge,  107  La.  49,  31  South.  381, 
where  that  doctrine  was  announced  by  this 
court. 

The  legislation  of  the  state  has,  however, 
been  changed  In  the  meantime.  Relator  in 
that  case  was  prosecuted  under  section  910 
of  the  Revised  Statutes,  prior  to  the  amend- 
ment made  to  section  910  by  Act  No.  66,  p. 
93,  of  1902,  which  from  that  time  made  the 
offense  punishable,  not  only  by  a  fine,  but 
by  a  flue  and  Imprisonment,  and  placing 
them  under  the  general  law  relative  to  the 
prescription  of  offenses  governed  by  section 
986  of  the  Revised  Statutes.  Under  this  al- 
teration in  the  statutes.  State  ex  rel.  Teague 
T.  Judge,  107  La.  49,  31  South.  381,  cannot 
be  Invoked  as  a  precedent 

For  the  reasons  assigned,  it  is  hereby  or- 
dered, adjudged,  and  decreed  that  the  order 
heretofore  made  in  this  matter  be  set  aside, 
and  relator's  demand  be  rejected,  with  costs. 


(12S  La.  isi) 
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XiAUTKIN  T.  SUCCESSION  OF  FILHIOL 
•t  al. 

(Supreme  Court  of  Louisiana.    March  1,  1909.) 

L  IWFAWTB  (8  77*)— Actions— Tdtob  Ad  Hoc 

— AUTUOBITT  TO  APPOINT. 

There  is  no  law  authorizing  the  appoint- 
ment of  a  "tutor  ad  hoc"  to  a  minor  for  the 
purpose  as  a  plaintiff  of  fixing  his  status  and  in- 
stituting as  plaintiff  an  action  against  third 
persons.  Appellant  was  appointed  as  such  by 
the  district  court ;  but,  on  his  bringing  an  ac- 
tion under  his  appointment,  defendant  excepted 
to  his  right  to  stand  in  judgment  and  to  the  au- 
thority of  the  judge  to  make  the  appointment. 
The  court  sustained  the  exceptions,  rescinded 
his  order,  and  dismissed  the  suit  Plaintiff  has 
appealed. 

[EA.  Note.— For  other  cases,  see  Infants,  Dec. 
Dig.  «  77.»] 


2.   Infants  (8  82*)— Actions— Tdtob  Ad  Hoc 

— Tebmination  or  Authoritt. 

Appellant  is  in  error  in  referring  to  the  or- 
der appointing  bim  a  tutor  ad  hoc  as  a  judg- 
ment, and  in  seeking  to  apply  to  it  the  rules  ap- 
glicable  to  judgments.  It  was  not  a  judgment, 
ut  a  mere  temporary  conservatory  order,  which 
the  judge  had  authority  and  the  right  to  modify 
or  vacate  at  his  discretion.  Appellant  was  at 
l)est  an  officer  of  the  court.  He  has  no  vested 
right  to  his  position  as  an  officer,  holding  it  by 
a  fixed  legal  tenure.  He  held  it  at  the  pleasure 
of  the  judge.  When,  in  the  opinion  of  the  lat- 
ter, the  necessity  tor  his  occupying  the  position 
ceased,  or  be  l>ecame  satisfied  that  the  order 
had  been  improvidently  granted,  he  bad  the 
right  to  rescind  it.  Appellant  has  no  legal  right 
to  control  the  judge  in  that  matter,  or  to  ques- 
tion bis  auttiority  in  the  premises.  He  had  no 
legal  interest  in  the  subject-matter.  He  was  a 
mere  volunteer,  who  had  tendered  bis  services 
to  the  court 

[Ed.  Note.— For  other  cases,  see  Infants,  Dec. 
Dig.  {  82.*J 

(Syllabus  by  the  Court.) 

Appeal  from  Sixth  Judicial  District  Court 
Parish  of  Ouachita;  James  Pemberton  Mad- 
ison, Judge. 

Suit  by  B.  T.  Lamkln,  tutor  ad  hoc  of  the 
minors,  Aloysius  Roland  Filhiol  and  Nancy 
Ruth  Filhiol,  against  the  succession  of  R. 
M.  Filhiol,  deceased,  and  another.  Judg- 
ment for  defendants,  and  plaintiff  appeals. 
AfQrmed. 

Lamkln,  Millsaps  &  Dawkins,  for  appel- 
lant. Stubbs,  Russell  &  Theus,  for  appellee 
Filhiol. 

Statement  of  the  Case. 

NICHOLLS,  J.  This  suit  is  brought  by 
the  plaintiff,  styling  himself  "tutor  ad  hoc" 
of  the  minors,  Aloysius  Roland  Filhiol  and 
Nancy  Ruth  Filhiol,  who  are  declared  to  be 
"the  minor  children  of  R.  M.  Filhiol,  late  of 
the  parish  of  Ouachita." 

In  the  petition  filed  by  him  be  alleges: 

"That  R.  M.  Filhiol  departed  this  life  in  the 
pariah  of  Ouachita  on  the  18th  of  May,  1906, 
leaving  a  large  succession,  which  was  opened 
in  said  parish  and  was  then  being  administered 
upon  in  the  district  court  for  Ouachita  parish 
by  Inez  Schmidt,  executrix ;  that  said  R.  M. 
Filhiol  was  58  years  old  at  the  date  of  his 
death;  that  his  domicile  was  in  Onachita  par- 
ish all  his  lifetime;  that  he  never  married; 
that  at  his  death  he  left  no  surviving  ascendants 
and  no  children,  except  the  two  children  here- 
in named,  who  were  baptized  and  registered  as 
his  children  at  his  instance  and  request  in  the 
Church  of  the  Immaculate  Conception,  on  Ba- 
ronne  street,  in  the  city  of  New  Orleans,  as 
shown  by  the  baptismal  register  of  said  church, 
certified  and  sealed  copies  of  which  arc  hereto 
annexed  and  made  part  hereof ;  that  said  It  M. 
Filhiol  repeatedly  recognized  them  as  his  chil- 
dren ;  that  he  treated  them  as  his  children,  and 
supported,  cared  for,  and  administered  unto 
them  as  a  father,  with  marked  affection  and  de- 
votion ;  that  H.  H.  Filhiol.  the  brother  and  pre- 
sumptive heir  of  R.  M.  Filhiol,  has  judicially 
admitted  that  said  R.  M.  Filhiol  was  the  father 
of  said  children ;  that  said  children  were  rec- 
ognized, baptized,  and  registered  by  said  R.  M. 
Filhiol  as  his  children,  and  as  such  inherited  his 
estate ;  that  R.  M.  Filhiol  in  three  letters,  writ- 
ten during  the  last  month  of  his  life  and  ad- 


'For  other  cuei  tea  sun*  toplo  and  lecUon  NUMBBR  In  Dec.  *  Am.  Dtci.  1907  to  date,  ft  Reporter  Indexes 
48SO.-66 


Digitized  by 


Google 


48  SOUTHERN  BBFORTBB. 


(U. 


dreBBed  to  the  mother  of  said  children,  declared 
his  willingneas,  purpose,  and  intention  to  adopt 
said  children  by  going  l>efore  a  notary  public 
with  the  mother  and  executing  an  act  of  adop- 
tion, and  declared  that  he  would  perfect  this 
act  of  adoption  in  a  few  weeks;  that  iaid  Fil- 
hiol,  at  the  time  of  his  death  and  for  several 
weeks  prior  thereto,  was  engaged  in  building  an 
addition  to  his  residence  for  the  avowed  and 
expressed  purpose  of  placing  his  said  children 
therein  and  supporting  them  there;  that  R.  M. 
Filbiol  was  one  of  the  parents  of  said  children, 
and  had  the  consent  of  their  other  parent,  to 
whom  he  expressly  agreed  and  promised  that 
said  children  should  be  his  forced  heirs  and  have 
all  the  rights  of  adopted  children,  and  consent- 
ed and  agreed  to  adopt  them ;  that  by  virtue  of 
said  agreement  and  consent,  which  is  what  the 
law  intends  to  secure,  the  adoption  was  com- 
pleted and  made  effectual  without  any  further 
formality  or  act,  and  said  children  are  the 
forced  heirs  of  R.  M.  Filhiol,  and  as  sucb  are 
entitled  to  be  put  into  possession  of  bis  estate, 
its  rents  and  revenues,  and  decreed  to  be  the 
owners  thereof;  that  H.  H.  Filhiol,  as  brother 
and  presumptive  heir  of  R.  M.  Filhiol,  has 
taken  possession  of  the  plantations  of  the  de- 
ceased, situated  in  the  parish  of  Ouachita,  and 
especially  the  'Home  Place,'  at  Logtown,  which 
said  decedent  frequently  declared  orally  and  in 
writing  that  he  wished  his  son  Aloysius  to  have 
and  inherit  But  in  the  event  the  court  should 
hold  that  said  children  are  not  entitled  to  the 
rights  of  adopted  children,  and  should  reject 
their  rights  of  heirsliip  as  the  children  of  their 
deceased  father,  petitioner  pleads  that  all  laws 
or  statutes  of  the  state  of  Louisiana  which  dis- 
criminate against  said  children  or  deprive  them 
of  the  capacity  and  right  to  inherit  from  their 
deceased  father  are  unconstitutional,  null,  and 
void,  being  in  conflict  with  paragraph  1,  (  2, 
art.  4,  and  section  1  of  amendment  14  of  the 
Constitution  of'  the  United  States ;  that  said 
children,  as  was  also  their  deceased  father,  are 
citizens  of  the  United  States  and  of  the  state  of 
Louisiana,  and  as  such  they  are  entitled  to  all 
the  fundamental  rights,  privileges,  and  immuni- 
ties which  are  given  to  other  children  by  law; 
and  that  said  rights  cannot  be  abrogated,  abridg- 
ed, or  impaired  by  any  law  or  court  of  this 
state.  Petitioner  further  avers,  in  the  alterna- 
tive, if  the  court  should  hold  that  said  children 
are  entitled  to  inherit  nothing  from  their  said 
father,  that  they  are  entitled  to  alimony  as  the 
natural  children  of  R.  M.  Filhiol,  whose  estate 
amounts  to  the  sum  of  ^400,000;  that  said 
children  are  young  and  without  any  means  of 
support  and  education,  which  should  be  in  pro- 
portion to  the  value  of  their  father's  estate: 
that  said  father  could  have  willed  one-fourth  of 
his  property  to  the  said  minor  children ;  that 
it  was  his  manifest  and  avowed  desire  that  his 
children  should  receive  and  inherit  his  property, 
and  they  ought,  in  equity  and  fairness,  to  re- 
ceive alimony  to  the  valne  of  one- fourth  of  the 
estate  of  R  M.  Filbiol  for  their  education  and 
support;  that  said  R.  M.  Filhiol  left  an  olo- 
graphic will,  dated  January  16,  1906,  in  which, 
after  making  several  special  legacies,  he  made 
Inez  Schmidt,  the  mother  of  said  children,  his 
universal  legatee,  thereby  evincing  his  desire 
that  his  children  should  get  the,  benefit  of  his 
estate;  that  said  will  was  probated,  homolo- 
gated, and  ordered  executed,  except  as  to  the 
universal  legacy,  which  was  reduced  to  10  per 
cent ;  that  said  R.  M.  Filhiol  left  special  lega- 
cies to  his  brother,  H.  H.  Filhiol,  and  his 
daughters,  which  they  have  received,  but  no 
one  has  been  recognized  as  heir  of  the  property 
included  in  the  universal  legacy,  which  was  set 
aside,  and  which  petitioner  is  hereby  claiming 
for  tbe  children  of  the  deceased. 

"In  view  of  the  premises,  petitioner  prays 
that  the  succession  of  R  M.  Filhiol  may  be 
cited,  through  Inez  Schmidt,  and  that  Hardy  H. 
Filbiol  be  also  cited  to  appear  and  answer  here- 
to;   that  on  final  trial  there  be  judgment  de- 


creeing th«  said  children,  Aloysioa  Roland  Fil- 
hiol and  Nancy  Ruth  Filhiol,  to  be  the  tme  and 
lawful  residuary  heirs  of  Roland  M.  Filhiol^ 
deceased,  and  as  such  that  they  may  be  decreed 
to  be  the  owners  and  inheritors  of  his  entire 
succession,  subject  to  special  legacies  of  hia 
will,  and  all  legal  costs  and  charges  against 
same,  and  that  they  be  put  in  possession  of  said 
property,  together  with  all  its  said  rents  and 
revenues  since  the  death  of  their  father. 

"In  the  event  that  the  court  should  decide 
that  the  children  are  not  the  legal  heirs  of  R. 
M.  Filhiol,  petitioner  prays  that  they  t>e  de- 
creed to  be  entitled  to  alimony,  to  be  fixed  by 
the  court  in  accordance  with  the  amoont  of  said 
estate  and  the  necessity  of  said  children,  and 
petitioner  prays  that  this  alimony  be  fixed  at 
one-fourth  of  the  succession  of  R.  M.  Filhiol,  or 
its  value. 

"And,  further  for  all  necessary  orders  and 
decrees,  and  for  general  relief." 

The  defendant  Hardy  H.  Filbiol,  as  sole 
heir  at  law  of  R.  M.  Filhiol,  excepted: 

"That  the  order  of  the  court  appointing  B.  T. 
Lemkin  tutor  ad  hoc  for  the  purpose  of  l>ring;- 
ing  and  prosecuting  this  suit  was  made  with- 
out warranty  or  authority  in  law,  and  said  ap- 
pointment and  the  proceedings  leading  up  to 
same  were  and  are  absolute  nullities,  and  said 
appointment  should  be  recalled  and  canceled; 
that  the  said  B.  T.  Lamkin  is  without  interest^ 
capacity,  or  authority  to  prosecute  this  suit  and 
stand  in  judgment,  and  that  the  suit  should 
therefore  be  dismissed ;  that  this  exception  b« 
sustained,  and  plaintiff's  suit  dismissed,  at  hia 
cost" 

The  district  court  rendered  judgment  de- 
claring that: 

"By  reason  of  the  law  being  in  favor  of  the 
exception,  it  was  ordered,  adjudged,  and  de- 
creed that  the  order  appointing  the  plaintiff,  E. 
T.  Lamkin,  tutor  ad  hoc,  be  and  the  same  is 
hereby  rescinded  and  annulled ;  and  it  is  fur- 
ther ordered,  adjudged,  and  decreed  that  tbe 
suit  by  plaintiff  herein  be  and  tbe  same  is  here- 
by dismissed  as  to  both  defendants.  It  is  fur- 
ther ordered  and  decreed  that  the  plaintiff  pay 
the  costs  hereof.  Done,  read,  and  signed  in 
open  court  on  this  June  16,  1908." 

Tbe  order  of  court  which  was  rescinded 
was  glTen  upon  a  petition  addressed  to  the 
district  court  by  E.  T.  Lamkin,  tn  which  he 
alleged  that: 

"The  succession  of  R.  M.  Filhiol  was  opened 
in  the  parish  of  Ouachita,  and  is  now  nnder 
administration  in  your  honorable  court;  that 
said  R  M.  Filhiol  lived  and  died  in  :four  said 
parish  of  Ouachita ;  that  he  left  two  minor  chil- 
dren, Aloysius  and  Nancy  Ruth,  who  have 
claims  against  his  succession;  that  no  one  has 
qualified  as  tutor  to  said  minors ;  that  petition- 
er is  willing  to  represent  said  minors  as  tutor 
ad  hoc  in  proceedings  for  the  recognition  of 
their  rights  against  said  succession  and  U.  H. 
Filhiol,  brother  and  heir  presumptive  of  said 
R.   M.   Filhiol. 

"In  view  of  the  jiremises,  petitioner  prays 
that  he  may  be  appointed  tutor  ad  hoc  of  Aloy- 
sius Roland  Filhiol  and  Nancy  Ruth  Filhiol, 
minor  children  of  R.  M.  Fiiliiol,  deceased,  ac- 
cording to  law." 

The  plaintiff  appeals  deTolutively  from  the 
judgment 

Opinion. 

The  plaintiff  iB  not  a  relative  of  the  mi- 
nors whom  he  claims  the  right  to  represent. 
He  does  not  pretend  to  occupy  a  position 
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towards  them  of  character  such  as  throws 
upon  him  the  legal  duty  of  guarding  and 
protecting  their  Interests.  He  appears  before 
the  court  purely  as  a  volunteer,  tendering  his 
Bervices  for  that  purpose  to  the  court  The 
appointment  was  not  asked  at  the  hands  of 
the  court  by  any  party  to  an  existing  suit 
The  court's  action  from  a  legal  standpoint 
was  snbstantlany  ex  proprlo  motn.  We  have 
been  referred  to  no  law  authorizing  the  ap- 
pointment of  a  tutor  ad  hoc  to  a  minor  for 
the  purpose  of  fixing  his  status  and  institut- 
ing as  plaintiff  an  action  against  third  par- 
tleo.  The  only  authority  in  law  for  the 
appointment  of  a  tutor  ad  hoc  to  a  minor  of 
which  we  ourselves  are  advised  is  found  in 
section  2342  of  the  Revised  Statutes,  and  the 
facts  of  this  case  do  not  bring  it  under  the 
provisions  of  that  section.  Appellant  is  in 
error  in  referring  to  the  order  of  court  ap- 
pointing him  a  "tutor  ad  hoc"  to  the  minora 
as  a  "Judgment"  and  in  seeking  to  apply  to 
it  the  rules  applicable  to  Judgments.  What 
he  rdies  on  as  a  Judgment  was  a  mere  tempo- 
rary conservatory  order,  which  the  Judge  had 
the  authority  and  the  right  to  modify  or  to 
vacate  at  his  discretion.  Plaintiff  was  at 
best  an  officer  of  the  court  He  had  no  vest- 
ed right  to  his  position  as  an  "officer"  hold- 
ing by  a  fixed  legal  tenure.  He  held  it  at 
the  pleasure  of  the  Judge.  When  the  neces- 
sity for  his  occupying  the  position  ceased  in 
the  opinion  of  the  Judge,  or  when  the  Judge 
became  satisfied  that  the  order  appointing 
him  to  the  position  had  been  improvidently 
granted,  he  had  the  right  to  vacate  it  Plain- 
tiff had  no  legal  right  to  control  the  Judge  in 
that  matter,  or  to  question  his  authority  in 
the  premises.  He  bad  no  legal  interest  in 
the  subject-matter.  State  ex  rel.  Mauberret 
▼.  Judge,  45  I^a.  Ann.  240, 11  South.  862.  The 
original  action  of  the  Judge  was  not  based 
upon  any  express  authority  conferred  upon 
him  by  law,  but  imder  the  implied  general 
supervisory  power  recognized  in  probate 
courts  over  the  Interests  of  minors,  when 
falling  under  their  Jurisdiction,  relative  to 
their  personal  and  property  rights.  We  do 
not  think  that  plaintiff  has  a  legal  interest  to 
appeaL  He  relies  upon  the  action  of  this 
court  in  Qates  v.  Bank  of  Patterson,  116  La. 
B39,  40  South.  891.  But  the  facts  of  the  two 
cases  are  widely  different  and  Gates  v.  Bank 
of  Patterson  cannot  be  invoked  as  a  prece- 
dent The  court  in  the  latter  case  had  acted, 
as  in  this.  In  the  exercise  of  the  general 
supervisory  power  of  probate  courts  for  the 
protection  of  the  personal  and  property  rights 
of  minors  falling  within  their  Jurisdiction. 
Upon  representations  made  to  the  Judge  of 
tbe  district  court  that  the  tutor  and  onder- 


tutor,  whom  he  had  appointed  to  certain  mi- 
nors, had  never  qualified  as  such,  but  Ly 
fraud  and  collusion  between  them  and  the 
Bank  of  Patterson  (which  held  a  special 
mortgage  on  their  property)  the  bank  had 
been  permitted  to  s^ze  it  under  executory 
process,  and  through  a  sale  made  in  such 
proceedings  had  deprived  the  minors  of  the 
same  without  citation  and  without  "due  pro- 
cess of  law,"  the  Judge  felt  authorized,  under 
certain  expressions  of  this  court  in  the  Mat- 
ter of  the  Minor  Victoria  Fortier,  reported  In 
31  La.  Ann.  50,  and  in  Gates  v.  Bank,  116 
La.  539,  40  South.  891,  to  appoint  a  tutor  ad 
hoc  to  the  minors  and  specially  authorize 
him  to  bring  an  action  to  annul  and  set 
aside  the  sale  so  made.  He  accordingly  ap- 
pointed Graves  to  bring  an  action  for  that 
purpose,  and  the  suit  was  accordingly  brought 
and  (over  defendant's  objection)  carried  to 
Judgment  The  court  annulled  and  set  aside 
the  sale,  and,  going  beyond  the  sale,  dismiss- 
ed In  entirety  the  executory  proceedings. 
The  defendant  appealed.  This  court  affirmed 
the  Judgment  so  far  as  it  set  aside  the  sale, 
but  amended  it  in  so  far  as  it  dismissed  the 
entire  suit  We  did  not  find  that  there  was 
fraud  in  the  case,  but  under  the  evidence  it 
was  established  beyond  doubt  that  the  mi- 
nors had  been  deprived  of  their  property 
without  due  process  of  law  in  proceedings  in 
which  they  had  not  been  cited  or  represented. 
•We  dealt  with  the  case  as  we  found  it 

We  did  not  think  the  appellant  was  entitled, 
under  the  circumstances  in  which  it  Invoked 
relief  from  the  court  that  we  should  exercise 
Its  powers  to  reinstate  it  in  the  illegal  posi- 
tion towards  the  minors  which  it  had  held. 
We  were  of  the  opinion  that  we  were  war- 
ranted in  leaving  matters  as  we  found  them 
quoad  the  sale,  but  we  held  the  executory 
proceedings  in  court  up  to  the  point  where 
illegal  proceedings  began,  and  remanded  the 
cause  for  further  proceedings  from  that  point 
forward. 

We  wish  it  understood  that  we  did  not  in- 
tend by  our  expressions  in  Gates  v.  Bank  of 
Patterson  to  recognize  the  right  of  the  Judge 
to  appoint  a  tutor  ad  hoc  to  a  minor  for 
the  purpose  of  proceeding  as  a  plaintiff  to 
fix  his  legal  status  and  to  enforce  any  legal 
rights  which  he  might  be  shown  to  have 
nnder  that  status  against  third  persons,  for 
we  do  not  think  that  Judges  have  such  au- 
thority (Bussy  &  Co.  V.  Nelson,  30  La.  Ann. 
25).  The  action  of  the  court  rescinding  his 
order  appointing  plaintiff  as  tutor  ad  hoc  of 
the  minors,  and  in  sustaining  defendant's  ex- 
ception, was  correct 

The  Judgment  appealed  from  Is  therefore 
affirmed. 
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(123  La.  188) 

No.  17,210. 

FELIX  T.  KBNNER  CANNING  &  PACKING 
CO.,  limited. 

(Supreme  Coart  of  Lonisiana.    March  IS,  1900.) 

CoBPOBAnoNB   (8    553*)— Action    bt   Stock- 
holders—Appointmbwt  OF  Receiver. 

The  allegations  of  neglect,  mismanagement, 
misuse  of  corporate  funds,  etc.,  contained  in  the 
petition,  being  entirely  unsupported  by  proof, 
and,  in  fact,  disproved,  plaintiff,,  aa  a  Btockbold- 
er,  presents  no  case  for  the  appointment  of  a  re- 
ceiver. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  vug.  {  2206 ;   Dec.  Dig.  {  553.*] 

(Syllabus  by  the  Court) 

Appeal  from  Twenty-B^lgbth  Judicial  Dis- 
trict Ck>urt,  Pariah  of  Jefferson;  Prentice 
Ellis  Edrington,  Judge. 

Action  by  Paul  Felix  against  the  Kenner 
(banning  &  Packing  Company,  Limited.  Judg- 
ment for  plaintiff,  and  defendant  appeala. 
Reversed,  and  suit  dismissed. 

John  Ernest  Fleury,  for  appellant  Louis 
Hermann  Marrero,  Jr.,  for  appellee. 

Statement  of  the  Case. 

MONROE,  J.  Plaintiff,  as  a  stockholder, 
proceeded  against  the  defendant  company 
for  the  appointment  of  a  receiver,  and,  the 
district  court  having  made  the  appointment, 
defendant  has  appealed.  The  petition  alleges 
that  the  defendant  company  was  organized 
for  the  canning  of  vegetables,  and  that  its 
factory  has  been  completed  for  more  than  a 
year,  but  that  Its  oflScers  have  not  operated 
It;  that  the  directors  have  not  met  "for  some 
time  past" ;  that  the  stock  subscriptions  have 
not  been  collected,  and  no  effort  has  been 
made  to  collect  them ;  that  the  company  has 
no  funds,  and  that  its  funds  have  been  squan- 
dered In  the  payment  of  salaries  to  persons 
who  rendered  no  service;  that  by  reason  of 
the  neglect  of  the  officers  the  property  of  the 
company  Is  deteriorating  in  value;  that  the 
company  Is  insolvent;  and  that  It  Is  In  the 
Interest  of  the  stockholders  and  creditors 
that  a  receiver  should  be  appointed. 

The  facts  disclosed  upon  the  hearing  of 
the  case  are  as  follows:  Some  time  In  March, 
1907,  an  association  was  formed,  at  Kenner, 
for  the  definite  purpose  of  establishing  a  can- 
ning plant,  at  a  cost  of  $8,500,  on  land  for 
which  It  was  to  pay  $400 ;  and  It  appears  to 
have  been  understood  that  it  should  be  Incor- 
porated, with  a  capital  of  $15,000,  divided  In- 
to 150  shares,  of  $100  each,  of  which  $9,- 
750  was  subscribed,  mostly  in  small  sums, 
as  we  Infer,  by  truck  farmers.  Of  the 
amount  so  subscribed,  $8,450  was  collected 
by  the  contractor,  who  put  up  the  plant,  and 
who  accepted  that  amount  as  in  full.  The 
owner  of  the  land  on  which  the  plant  was 
erected  took  three  shares  of  stock  In  part 
payment  of  the  price,  and  the  president  of 


the  association  advanced  the  remaining  $100 
from  his  own  pocket  The  members  of  the 
association  had  a  meeting  and  elected  a  pres- 
ident, a  secretary,  treasurer,  and  board  of  di- 
rectors. The  board  of  directors  met,  for  the 
first  time,  on  March  15,  1907,  and  thereafter 
on  March  17,  20,  and  21,  April  2,  May  8,  and 
June  2, 1907.  On  February  8, 1908,  there  waa 
a  general  meeting  of  the  stockholders,  and 
on  May  6,  1908  (after  the  Institution  of  this 
suit),  there  was  another  meeting  of  the  di- 
rectors. In  the  meanwhile,  on  May  15,  1907, 
the  company  was  Incorporated.  At  the  first 
meeting  of  the  directors,  on  March  15,  1907, 
the  secretary  was  authorized  to  employ  an 
engineer  to  Inspect  the  plant,  as  a  preliminary 
to  Its  acceptance,  and  a  committee  was  ap- 
pointed with  authority  to  contract  for  the 
boring  of  a  welL  At  the  next  meeting  pro- 
vision was  made  for  giving  some  needed  at- 
tention to  the  plant — to  stop  the  leaking  of 
the  steam,  replace  the  foundation  of  the  en- 
gine, etc.,  which  work  was  reported  on  at  the 
next  meeting.  On  March  2l8t  the  plant  was 
accepted.  On  April  2d  the  secretary  was  In- 
structed to  make  Inquiries  about  a  "process 
man."  On  May  8th  there  was  no  quorum. 
On  June  2d  It  was  reported  that  a  "process 
man"  would  cost  $125  per  month,  plus  rail- 
road fare,  and  wanted  a  contract  for  six 
months,  and  It  was  decided  not  to  engage 
him  "on  account  of  high  prices  of  tomatoes, 
due  to  a  short  crop."  At  the  stockholders' 
meeting,  on  February  9,  1908,  most  of  those 
present  promised  to  plant  from  one-half  an 
acre  to  three  acres  of  different  vegetables 
for  the  1908  season.  The  well  had,  in  the 
meanwhile,  been  bored,  at  a  cost  of  $850,  and 
the  company  had  contracted  further  debt,  for 
legal  services  and  Insurance  premiums,  to  tlie 
amount  of  $400,  making  a  total  of  $1,250  of 
indebtedness,  as  against  the  value  of  the 
plant  (including  the  lot),  $8,900,  and  the  well, 
$850,  or  a  total  of  $9,750  of  assets.  No  sal- 
ary has  ever  been  paid  to  any  officer,  or 
agreed  to  l>e  paid,  and,  as  no  money  has 
ever  gone  into  the  hands  of  any  officer,  none 
has  been  squandered.  They  did  not  operate 
the  plant,  because  there  was  a  failure  of  the 
vegetable  crop,  and,  as  the  price  of  their 
raw  material  was  too  high,  they  could  only 
have  operated  at  a  loss.  They  did  not  col- 
lect the  unpaid  balance  of  the  stock  sub- 
scriptions, because  the  subscribers  were  un- 
willing and  unable  to  pay,  and  they  did  not 
consider  it  worth  while  to  sue.  The  people 
who  bored  the  well,  after  waiting  some  six 
or  seven  months,  brought  a  suit,  asking  that 
a  receiver  be  appointed,  and  the  record  In 
that  case  was  offered  In  evidence  in  this. 
Why  they  did  not  sue  directly  for  their  mon- 
ey, does  not  appear.  It  does  appear,  however, 
that  but  for  this  suit  the  president  of  the 
defendant  company  would  have  borrowed  $1,- 
500  on  mortgage  and  paid  all  that  the  cotn- 


•For  otliar  cue*  see  tune  topic  and  secUon  NCUBER  In  Dec  t  Am.  Digs.  1907  to  date,  A  Reporter  Indexes 


Digitized  by 


Google 


L8.) 


NISSEN  ▼.  FARQUHAR. 


pany  owes.  It  also  appears  that.  In  conse- 
quence of  this  suit,  the  directors  have  an- 
thorlzed  Inquiries  to  be  made  with  a  view  "f 
finding  a  purchaser  for  the  plant  It  may  be 
stated.  In  the  conclusion,  that  the  plaintiff 
herein,  when  placed  on  the  stand,  admitted 
that  he  knew  nothing  of  any  mismanagement 
or  extravagance;  the  fact  being  that  he  had 
become  dissatisfied  because  the  company  had 
been  In  existence  for  a  year  and  had  done 
nothing,  and  he  assumed  as  verity  the  evil 
alleged  in  his  petition.  It  may  further  be 
stated  that  the  charter  of  the  company  pro- 
vides for  its  dissolution,  "with  the  assent 
of  stockholders  holding  a  majority  of  the 
outstanding  stock,"  and  its  liquidation  "un- 
der the  supervision  of  three  stocdcholders,  tc 
be  elected,"  etc. 

Opinion. 

The  allegations  of  neglect,  mismanagement, 
misuse  of  corporate  funds,  eta,  contained  in 
the  petition,  being  entirely  unsupported  by 
proof  and  in  fact  disproved,  plaintiff,  as  a 
stockholder,  presents  no  case  for  the  appoint- 
ment of  a  receiver.  Fosner  ▼.  Southern  Ex- 
haust and  Blowpipe  Co.,  109  La.  658,  33 
South.  641 ;  Sheehan  v.  O'Rourke  Iron  Works, 
112  La.  461.  36  South.  496 ;  Saxon  v.  South- 
western Bench  &  Tile  Mfg.  Co.,  113  La.  638, 
37  Sontli.  540;  Von  Schlemmer  v.  Keystone 
Life  Insurance  Co.,  121  La.  987, 46  South.  991. 

It  Is  therefore  ordered,  adjudged,  and  de- 
creed that  the  Judgment  appealed  from  be 
annulled,  avoided,  and  reversed,  and  that  this 
suit  be  dismissed,  at  the  cost  of  plaintiff  in 
both  courts. 


(123  La.  192) 

No.  17,020. 

NISSBN  V.  FARQUHAR. 

(Sjpreme  Conrt  of  Louisiana.     March  1,  1909. 

Rehearing  Denied  Mardi  29,  1909.) 

Appeal  and  Ebbob  ({  1008*)  —  Findings  — 

Conclusiveness. 

Where  the  appellate  court  cannot  be  posi- 
tive that  the  trial  court  erred  in  its  finoiD^s 
of  fact,  its  judgment  based  on  such  findings  will 
be  affirmed. 

[Ekl.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  {  3956 ;   Dec.  Dig.  S  1008.*] 

Appeal  from  Civil  District  Court,  Parish 
of  Orleans ;   Fred  Durleve  King,  Judge. 

Action  by  Hans  C.  Nlssen  against  Mar- 
garet Farqubar,  his  wlf&  From  a  Judgment 
for  plaintiff,  and  denying  defendant's  pray- 
er in  reconvention  for  a  separation,  defend- 
ant appeals.    Aflirmed. 

See.  also  46  South.  679. 

Fernand  Fortune  Teissier  and  William  Jo- 
seph Formento,  for  appellant  John  Beaure- 
gard Fisher,  for  appellee. 


PROVOSTY,  J.  Plaintiff  sues  his  wife  for 
a  separation  from  bed  and  board  on  the 
ground  of  excesses  and  cruel  treatment  and 
attempt  to  take  bis  life.  The  excesses  and 
cruel  treatment  are  alleged  to  have  consist- 
ed in  that  his  wife  habitually  uses  vulgar 
langruage,  and  curses  and  reviles  him,  and  is 
subject  to  violent  outbursts  of  temper,  and  is 
frequently  under  the  influence  of  liquor,  neg- 
lects her  household  duties,  squanders  the 
money  allowed  her  for  household  expenses  in 
other  ways,  keeps  the  house  in  a  filthy  con- 
dition, and  fails  to  prepare  the  meals;  that 
on  one  occasion  she  threw  herself  down  In 
the  rear  yard,  and  screamed  and  yelled,  and 
cursed  and  abused  him,  and  tore  off  her  cloth- 
ing, exposing  her  i)erson  to  the  presence  of 
several  spectators,  people  of  the  house  and 
neighbors;  that  on  March  80,  1906,  she  at- 
tacked him  with  a  water  bucket,  and  got  in- 
to a  rage  and  abandoned  the  matrimonial 
domicile,  taking  their  one  child,  a  girl  aged 
seven  years,  with  her. 

These  allegations  may  be  said  to  be  fully 
proved.  If  the  witnesses  are  to  be  believed. 

On  the  other  hand,  the  defendant  alleges 
herself  to  be  a  model  wife,  gentle,  loving,  duti- 
ful ;  whereas,  her  husband  is  a  violent  brute, 
who  has,  etc. 

She,  in  reconvention,  prays  for  a  separa- 
tion from  bed  and  board. 

Her  allegations  would  clearly  entitle  her 
to  a  Judgment,  if  proved,  and,  like  those  of 
the  plaintiff,  may  be  said  to  be  fully  proved. 
If  her  witnesses  are  to  be  believed. 

The  whole  case  depends  upon  which  set  of 
witnesses  are  to  be  believed.  They  are  about 
equal  numerically.  The  trial  Judge  believed 
those  of  plaintiff,  and  gave  plaintiff  Judg- 
ment as  prayed,  and  awarded  him  the  cus- 
tody of  the  child.  The  parties  have  been  liv- 
ing apart  since  March,  1906,  and  are  unlikely 
to  live  again  together,  even  though  a  legal  sep- 
aration were  refused  them.  We  cannot  be 
positive  that  the  trial  Judge,  who  saw  and 
heard  the  witnesses,  had  erred;  hence  we  find 
ourselves  compelled  to  afilrm  his  Judgment- 
somewhat  reluctantly,  we  admit.  We  should 
have  been  better  satisfied  if  both  demands 
had  been  dismissed. 

The  two  attempts  at  taking  life,  though 
testified  to  by  two  witnesses  are  in  their  cir- 
cumstances so  Improbable  as  to  be  hardly 
credible.  The  rest  of  the  evidence  on  the 
side  of  the  plaintiff  has  verisimilitude,  while 
that  in  behalf  of  defendant  Impresses  us  a 
good  deal  as  having  been  made  out  of  whole 
cloth. 

We  repeat  we  cannot  be  positive  that  there 
Is  error  In  the  Judgment. 

Judgment  affirmed. 
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No.  17^4. 


OARTNER  V.  RICHARDSON. 

(Sapreme  Court  of  Lonisiana.     March  1,  1909. 

Rehearing  Denied  March  29,  1909.) 

Damages  (8  78*)  —  Liquidation  —  Stipula- 
tions Fixing  LiIabiutt  fob  Bbeach  bt 
Selles. 

Where,  in  a  contract  for  the  sale  of  lum- 
ber, it  was  stipulated  that,  on  failure  to  fill  the 
orders,  the  purchaser  should  buy  elsewhere  at 
the  cheapest  possible  prices,  and  that  the  seller 
■hould  refund  the  difference  in  the  prices,  held, 
that  such  a  stipulation  is  a  law  between  the 
parties  fixing  Uie  measure  of  damages,  and  the 
mode  of  ascertaining  their  amount,  and  that  the 
purchaser,  not  electing  to  purchase  lumber  to 
supply  certain  shortages  in  delivery,  cannot  re- 
cover loss  of  profits. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  {  159;   Dec  Dig.  i  78.*] 

(Syllabus  by  the  Court) 

Appeal  from  First  Jndldal  District  Court, 
Parish  ot  Caddo;  Thomas  Fletcher  Bell, 
Judge. 

Action  by  Oscar  Gartner  against  D.  C. 
Richardson.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Modified  and  affirmed. 

Edgar  Williamson  Sntherlln  and  Alexan- 
der &  Wilkinson,  for  appellant  Wise,  Ran- 
dolph &  Rendall,  for  appellee. 

LAND,  J.  The  plaintiff  sued  to  recorer 
13,390.21  as  damages  for  the  alleged  failure 
and  refusal  of  the  defendant  to  deliver  cer- 
tain lumber  pursuant  to  a  contract  of  date 
September  26,  1904,  and  for  the  further  sum 
Of  $868.65  for  extra  expenses  of  lnq>ectors 
Incurred  by  reason  of  defendant's  failure  to 
deliver  lumber  In  quantities  of  100,000  feet, 
and  for  the  expense  of  an  Inspector  for  In- 
structing defendant's  mill  men  In  getting  out 
lumber  for  export 

Defendant's  answer  was  a  general  denial, 
followed  by  averments  of  breach  of  contract 
on  the  part  of  the  plaintiff,  and  a  reconven- 
tlonal  demand  for  $5,000  damages  for  the  al- 
leged refusal  of  the  plaintiff  to  take  lumber 
at  various  times  of  the  grade  and  quantity 
called  for  by  the  contract 

After  a  lengthy  trial,  Judgment  was  ren- 
dered In  favor  of  the  plaintiff  for  the  sum 
of  $3,090.21,  with  legal  Interest  from  Janu- 
ary 1,  1906,  and  rejecting  defendant's  de- 
mand In  reconvention.  Defendant  has  ap- 
pealed. 

Plaintiff  and  appellee's  answer,  praying 
for  an  amendment  of  the  Judgment,  was  filed 
on  the  day  before  that  fixed  for  the  argu- 
ment, and  comes  too  late.  Such  an  answer 
must  be  filed  "at  least  three  days  before  that 
fixed  for  the  argument"  Code  Prac,  art. 
890. 

It  appears  that  prior  to  September  26, 
1904,  the  plaintiff  had  given  seven  different 
orders  for  lumber,  which  had  been  accepted 
by  the  defendant,  but  had  not  been  filled. 


On  that  date  the  defendant  addressed  a  com- 
munication to  the  plaintiff,  confirming  a  ver- 
bal agreement  of  the  same  date  made  be- 
tween the  parties  with  regard  to  said  orders. 
On  three  of  them  the  time  of  delivery  was 
extended  until  November  15,  1904,  on  three 
others  until  December  15,  1904,  and  on  an- 
other until  March  1,  1905.  The  agreement 
contains  the  following  stipulations: 

"I  herewith  undertake  to  have  all  of  these  or- 
ders ready  for  shipment  as  per  orders  at  the 
time  stated,  failing  which  I  agree  to  refund  jroa 
any  difference  in  price  which  you  may  have  to 
pay  in  excess  of  prices  as  per  orders  in  buying 
this  stock  elsewhere.  I  also  agree  to  advise  you 
15  days  ahead  of  time  as  above  in  case  I  should 
not  be  able  to  fill  all  or  part  of  these  orders. 
Ton  will  have  to  use  all  endearora  in  case  of 
my  failure  to  supply  as  agreed  to  buy  this  stock 
at  the  cheapest  possible  prices.  The  difference 
thus  ascertained  oetween  the  prices  you  are  pay- 
ing now  and  those  at  which  you  are  buying  else- 
where will  be  paid  by  me  on  demand.' 

Plaintiff  testified  that  the  shortage  on  or- 
ders 140,  144  and  152  was  383.565  feet,  and 
that  the  shortage  on  orders  104  and  145  was 
174,033  feet  Plaintiff  filed  an  exhibit  show- 
ing that  he  purchased  383,889  feet  of  ll-lnch 
and  up  lumber  to  fill  this  shortage  at  a  cost 
of  $10,072.29,  thereby  losing  $2,010.61  In  the 
difference  In  prices.  Plaintiff  filed  another 
exhibit  showing  purchases  of  128.288  feet 
of  16  primes  at  $2,885.56,  thereby  losing 
$704.60  In  the  difference  In  prices. 

Plaintiff  testified  that  be  bad  contracted  to 
sell  50,000  feet  of  1x4  lumber,  and  could  not 
comply  with  his  contract  by  reason  of  de- 
fendant's failure  to  deliver  a  like  quantity 
under  his  contract,  thereby  sustaining  a  loss 
of  $375. 

It  is  an  undisputed  fact  that  defendant 
failed  to  deliver  over  500,000  feet  of  lumber 
pursuant  to  bis  contract  of  September  26, 
1904.  His  liability  for  such  failure  is  cover- 
ed by  the  following  stipulation  of  the  agree- 
ment: 

"I  agree  to  refund  to  yon  any  difference  In 
prices  which  you  may  have  to  pay  in  excess  of 
prices  as  per  orders  in  buying  this  stock  else- 
where." 

This  Is  the  measure  of  damages  fixed  by 
the  agreement  for  defendant's  failure  to  fill 
the  orders  on  the  dates  specified,  and  Is  the 
law  between  the  parties.  As  plaintiff  did  not 
purchase  any  1x4  lumber  to  fill  the  shortage 
of  50,000  feet,  his  claim  for  loss  of  profits 
on  this  item  should  have  been  rejected. 

The  item  383,.565  feet  of  11-Inch  and  up 
lumber  the  petition  claims  as  a  shortage  on 
orders  140,  144,  and  152.  In  his  exhibit 
plaintiff  assumes  that  this  shortage  was  on 
order  152  at  $2l  per  M.  The  three  orders 
amounted  to  660,000  feet  of  lumber.  Ac- 
cording to  the  petition  176,435  feet  was  de- 
livered, leaving  a  shortage  of  383.565  feet 
The  orders  called  for  lumber  as  follows: 
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No.  140,  60,000  feet  at  $21  per  M ; 

Na  144,  100,000  feet  at  $22  per  M;    and 

No.  152,  400,000  feet  at  |21  per  M. 

Ab  the  petition  alleges  that  the  entire  shor- 
tage was  on  the  three  orders,  it  should  be 
Imputed  proportionately.  The  result  Is  that 
3l3l6  feet  must  be  deducted  from  order  No. 
144,  leaving  a  shortage  of  6S,484  feet,  and  a 
money  difference  of  $1  per  M,  or  168.48.  It 
la  pointed  out  that  plaintiff  recovered  Judg- 
ment based  on  a  shortage  of  383,889  feet, 
while  his  petition  alleged  a  shortage  of  only 
383,565.  As  plaintiff  cannot  recover  more 
than  he  sued  for,  the  difference  of  $8.49 
should  also  be  deducted. 

The  main  legal  contention  of  the  defense  Is 
based  on  the  proposition  that  the  plaintiff 
cannot  recover  damages  because,  after  the 
failure  of  the  defendant  to  fill  the  orders, 
the  plaintiff  insisted  on  the  performance  of 
the  contract 

It  is  true  tliat,  after  the  defendant  had 
failed  to  deliver  the  lumber  on  the  dates  spe- 
dfled  In  the  contract,  the  plaintiff  continued 
to  demand  the  delivery  of  lumber  and  the 
defendant  continued  to  promise  performance. 
Assuming  that  the  plaintiff  gave  the  defend- 
ant further  time  to  deliver  the  limiber,  we 
do  not  tliink  that  tills  extension  of  the  term 
precluded  the  plaintiff  from  purchasing  lum- 
ber at  the  expense  of  the  defendant  under  the 
terms  of  their  contract. 

There  were  seven  orders  for  lumber,  con- 
stituting seven  different  contracts,  and  the 
agreement  of  September  26,  1904,  extended 
the  dates  of  delivery.  On  every  subsequent 
failure  to  deliver  on  time,  the  plaintiff  ac- 
quired the  right  to  purchase  elsewhere  and 
to  charge  the  defendant  vith  the  difference 
in  prices.  From  the  beginning  plaintiff  noti- 
fied the  defendant  that  he  would  exercise 
this  right,  and  in  December,  1904,  purchased 
lumber  to  fill  a  shortage  in  delivery.  The 
defaults  in  delivery  were  continuous,  and 
from  time  to  time  during  the  year  1905  plain- 
tiff purchased  lumber  to  partially  fill  the 
shortages.  At  all  tim^s  there  was  lumber 
due  the  plaintiff  over  and  above  the  amounts 
purchased  by  him,  and  in  January,  1906, 
when  the  defendant  refused  to  make  further 
deliveries,  there  remained  over  72,000  feet  of 
lumber  not  covered  by  purchases,  and  due 
under  the  contract 

The  purchases  made  by  the  plaintiff  in- 
ured to  the  benefit  of  the  defendant  as  the 
lumber  market  was  steadily  rising.  The  evi- 
dence tends  to  show  that  in  January,  1906, 
when  defendant  refused  to  deliver  any  more 
lumber  under  his  contracts,  the  market  price 
was  much  higher  than  it  was  during  the 
year  1905. 

We  agree  with  the  district  judge  that 
there  is  no  merit  in  defendant's  reconventlon- 
al  demand  for  damages  based  on  the  plaln- 
tltrs  alleged  breaches  of  the  contract    De- 


fendant was  in  default  from  the  very  begin- 
ning. He  pleaded  time  after  time  his  inabil- 
ity to  deliver  the  lumber  pursuant  to  his  con- 
tracts. Plaintiff  was  anxious  to  get  the  lum- 
ber, as  be  needed  it  for  export,  and  the  mar- 
ket was  steadily  rising.  It  is  not  very  prob- 
able that  plaintiff,  under  the  circumstances, 
refused  to  receive  lumber  within  the  speci- 
fications of  the  contracts.  The  trial  judge 
decided  against  the  defendant  on  his  recon- 
ventlonal  demand,  and  we  see  no  good  rea- 
son to  reverse  his  judgment  on  this  point 

It  Is  therefore  ordered  that  the  judgment 
appealed  from  be  amended,  by  reducing  its 
amount  from  $3,090.21  to  $2,638.24;  and  it 
Is  further  ordered  that,  as  thus  amended,  the 
said  judgment  be  affirmed,  costs  of  appeal  to 
be  paid  by  the  plaintiff. 

PROVOSTT,  J.,  takes  no  part,  not  having 
heard  the  argument 
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(Supreme  Court  of  Louisiana.    March  15,  1909.) 

Appeai,  and  Ebbob  (J  999*)— Review— Ques- 
tions OP  Fact. 

This  is  a  suit  by  plaintiff  to  recover  dam- 
ages for  injuries  received  while  a  passenger  on 
one  of  defendant's  cars.  Judgment  was  render- 
ed in  favor  of  the  defendant  and  plaintiff  appeal- 
ed. As  an  appellate  court  we  should  not  reverse 
the  judgment  of  the  district  court  based  on  the 
verdict  of  a  jury,  unless  we  are  authorized  to 
declare  that  It  and  the  verdict  of  the  jury  on 
which  it  was  based  are  manifestly  wrong.  This, 
in  this  case,  we  cannot  do. 

[Ed.  Note.— For  other  cases,  .see  Appeal  and 
Error,  Cent  Dig.  81  3912-3924;  Dec  Dig.  | 
999.»] 

(Syllabus  by  the  Court) 

Appeal  from  Civil  District  Court,  Parish  of 
Orleans;   Thomas  C.  W.  Bills,  Judge. 

Action  by  Alexander  H.  Levy  against  the 
New  Orleans  Railways  &  Light  Company. 
Judgment  for  defendant,  and  plaintiff  ap- 
peals.   Affirmed. 

E.  Howard  McCaleb,  Jr.,  for  appellant 
Dart  &  Kema'n,  for  appellee. 

Statement  of  the  Cas& 

NICHOLLS,  J.  The  plaintiff  alleged  that 
the  defendant  was  indebted  to  him  In  the 
sum  of  $15,000,  with  interest  for  this,  to  wit : 

That  on  September  10,  1907,  between  the 
hours  of  8  and  8:30  p.  m.,  your  petitioner  board- 
ed a  street  car  operated  by  defendant,  No.  062 
of  the  Dauphine  line,  at  the  comer  of  Bourbon 
and  Canal  streets,  in  this  city,  and  paid  bis  fare 
of  five  cents  for  the  purpose  of  conveying  peti- 
tioner to  his  destination  downtown.  "That  peti- 
tioner took  a  seat  inside  of  said  car.  and  when 
said  car  reached  Rampart  street,  between  St. 
Louis  and  Conti_  streets,  without  any  notice  or 
warning,  and  whilst  petitioner  was  seated  inside 
of  said  car,  he  was  violently  hurled  from  his 
seat  and  precipitated  to  the  floor  of  said  car. 


•For  atber  cum  ae«  same  toplo  and  section  NUMBER  la  Dec  *  Am.  Dig*.  UOT  to  date,  *  Reportar  lodozc* 


Digitized  by 


Google 


888 


48  SOUTHERN  REPORTER. 


(La. 


That  he  was  thereby  rendered  unconscioua.  not 
regaining  consciousness  until  he  was  brought  to 
the  drug  store  at  the  corner  of  St.  Louis  and 
Rampart  streets,  when  the  Charity  Hospital  am- 
bulance was  telephoned  for,  and  into  which  said 
ambulance  petitioner  was  placed  by  the  bospital 
doctors  ana  carried  to  the  Charity  Hospital  for 
attention,  where  his  wounds  were  dressed.  That 
from  the  direct  effects  of  said  accident  petitioner 
has  suffered,  and  will  continue  to  suffer  for  the 
balance  of  his  life,  painful  and  permanent  in- 
juries, consisting  of  a  brolcen  arm,  bro)<pn  and 
fractured  at  or  near  the  elbow,  and  lacerations 
of  flesh  and  wounds  of  the  left  forearm  and  the 
left  index  finger.  That  the  place  where  said  ac- 
cident occurred  is,  and  was  to  the  knowledge  of 
defendant,  its  agents,  and  employes  a  dangerous 
place,  the  danger  of  said  place  not  having  been 
previously  known  by  or  notified  to  petitioner. 
That  on  Rampart  street,  and  where  said  acci- 
dent occurred,  there  are  two  tracks — to  the 
righthand  side  of  the  street  a  single  track,  where 
cars  move  downtown  from  Canal  street;  to- 
wards the  Barracks,  and  to  the  left  side  of  said 
street,  a  single  track,  where  cars  move  uptown 
from  the  Barracks  and  Esplanade  street  towards 
Canal  street.  That  said  tracks  are,  and  have 
been  for  more  than  a  year,  and  particularly  at 
the  point  where  said  accident  occurred,  between 
St.  Louis  and  Conti  streets,  and  to  the  knowl- 
edge of  said  defendant,  entirely  out  of  line  and 
plumb,  unsafe  for  street  cars  to  pass  each  other, 
and  in  a  dangerous  condition.  That  at  the  time 
of  said  accident,  and  as  street  car  062  of  the 
Dauphine  line,  in  which  said  petitioner  was  seat- 
ed, and  whilst  said  car  was  going  and  moving 
in  the  direction  of  downtown,  street  car  No.  61 
of  said  Dauphine  line  was  coming  uptown  on 
the  adjacent  track,  and  in  the  direction  towards 
Canal  street.  That  by  reason  of  the  dangerous 
condition  of  said  tracks  and  the  close  proximity 
of  the  same,  and  because  of  the  length  and  width 
of  said  car  and  the  swerving  of  said  cars,  caused 
by  said  tracks  and  by  the  negligent  manner  in 
which  said  cars  were  bandied  by  defendant's  em- 
ployta  and  by  the  defective  apparatus  of  said 
cars,  all  of  which  was  specially  known  by  said 
defendant  as  above  stated,  said  cars,  moving  at 
a  high  and  dangerous  rate  of  speed,  collided  side- 
ways with  terrific  force.  That  from  the  effects 
of  said  collision  petitioner  was  knocked  oat  of 
his  seat  and  rendered  unconscious,  and  suffered 
permanent  and  painful  injuries  as  above  detail- 
ed. That  about  one  year  ago  a  similar  acci- 
dent took  place  to  another  party,  whose  name  is 
now  unknown  to  petitioner.  That  defendant  then 
was  made  aware  of  the  danger,  and  knew  of  it : 
bat,  notwithstanding  said  knowledge,  it  failed 
to  provide  against  a  recurrence  of  said  accident 
to  other  parties  and  especially  to  petitioner. 

Now  petitioner  avers:  That  his  occupation  is 
that  of  a  traveling  salesman  on  commission  on 
the  sale  of  men's  and  children's  clothing.  That 
according  to  the  custom  of  the  trade  in  which  he 
is  engaged  it  is  necessary  for  him  to  carry  it 
on  most  particularly  and  especially  during  the 
autumn  season ;  that  is  to  say,  during  the 
months  of  September,  October,  and  November  of 
each  year,  and  for  the  year  1907.  That  if  he  is 
unable  to  makes  sales  during  said  time,  he  there- 
by loses  not  only  bis  compensation  for  his  serv- 
ices, but  his  trade  and  customers  are  lost  to 
him  and  are  compelled  to  purchase  their  goods 
from  other  parties.  And  petitioner  avers  that 
the  aforesaid  injuries  to  his  arm  had  confined 
him  to  his  home,  prevented  him,  and  continues 
to  prevent  him,  from  carrying  on  his  business 
during  the  busy  season,  and  the  months  above 
stated,  of  this  year,  thereby  causing  him  great 
pecuniary  loss  and  the  permanent  loss  of  his  cus- 
tomers. He  further  avers  that  the  use  of  said 
arm  is  necessarjr  to  the  conduct  of  his  said  busi- 
ness, and  that  it  will  be  impossible  to  use  said 
arm  hereafter.  That  because  of  the  foregoing 
injuries  he  has  suffered  damage  in  the  following 
amounts: 


(1)  For  phjrsical  pain,  suffering,  mental  an- 
guish, and  being  rendered  unconscious  by  said 
accident,  lacerations,  wounds,  and  broken  arm, 
S5,000;  for  permanent  injuries  to  his  said  arm. 
$5,000;  for  medical  attention,  physician,  medi- 
cines, nursing,  etc.,  $300 ;  for  loss  of  trade  an4 
customers,  S2,000;  for  punitory  damages  and 
exemplary  damages  against  defendant  for  run- 
ning its  cars  on  the  tracks  in  a  dangerous  con- 
dition, the  said  defendant  well  knowing  said 
tracks  and  the  operations  of  its  cars  thereon  at 
said  place  to  be  dangerous  and  unsafe,  $2,.'300 — 
aggregating  in  all  the  sum  of  $15,000. 

Now  petitioner  avers  that  said  injury  and 
damage  were  directly  caused  by  the  gross,  crim- 
inal, and  willful  acts  and  negligence  of  said  de- 
fendant, its  agent  and  employes ;  that  said  de- 
fendant was  grossly  and  criminally  negligent  in 
maintaining  said  tracks  and  said  cars  id  a  dan- 
gerous and  unsafe  condition,  and,  were  it  not 
for  the  said  negligence  of  said  defendant,  the 
accident  herein  complained  of  would  never  have 
happened ;  that  said  accident  occurred  through 
the  gross  fault  and  negligence  of  said  defendant, 
its  sepants  and  agents,  the  defective  apparatus 
of  said  cars,  and  the  defective  appurtenance* 
thereof,  and  the  defective  condition  and  charac- 
ter of  said  tracks;  that  petitioner  was  free 
from  negligence ;  that  he  could  not  have  guarded 
against  or  avoided  said  accident ;  that  the  acts 
and  doings  of  defendant  aforesaid  violated  the 
contract  of  carriage,  and  caused  petitioner  dam- 
ages as  above  itemized,  and  irreparable  injury 
from  depriving  petitioner  of  the  free  use  and 
enjoyment  of  his  arm  for  the  remainder  of  bis 
life.  Amicable  demand  has  been  made  without 
avail.  In  view  of  the  premises,  petitioner  prays 
that  defendant,  the  New  Orleans  Railways  & 
Light  Company,  through  its  proper  o£Scer,  be 
cited  to  appear  and  answer  this  petition,  and 
after  due  proceedings  had  there  be  judgment  in 
petitioner's  favor  against  defendant  for  the  sum 
of  fifteen  thousand  ($15,000)  dollars,  with  legal 
interest  from  date  of  judginent,  and  all  costs ; 
and  petitioner  prays  for  trial  by  jury  and  for 
general  and  equitable  reliel 

Defendant  answered.  After  pleading  a  gen- 
eral denial,  It  averred  that  It  was  not  re- 
sponsible for  the  injuries  alleged  to  have  been 
received  by  the  plaintiff,  for  the  reason  that 
he  alone  was  to  blame  for  the  accident,  be- 
cause, at  the  time  of  said  accident,  he  bad 
thrust  his  arm,  or  some  portion  thereof, 
through  the  bars  guarding  the  said  window, 
placed  there  for  the  purpose  of  preventing 
passengers  from  putting  their  arms  out  of 
the  window  of  the  car,  and  that  the  accident 
therefore  occurred  through  no  fault,  negli- 
gence, or  neglect  of  the  defendant  company, 
its  agents  or  employ^. 

In  view  of  the  premises,  respondent  prayed 
that  plaintiff's  demand  be  denied  and  reject- 
ed, at  his  costs,  and  for  all  general  and  equi- 
table relief. 

The  Issues  were  tried  before  a  jury,  which 
returned  a  verdict  In  favor  of  defendant. 
The  plaintiff  moved  for  a  new  trial  on  the 
grounds : 

(1)  That  said  verdict  and  judgment  is  cob- 
trary  to  the  law  and  the  evidence. 

(2)  The  court  erred  in  charging  the  jury  that. 
when  a  passenger  is  injured,  the  burden  or  proof 
is  not  upon  the  defendant  carrier  to  show  that 
the  injury  or  accident  was  due  to  inevitable  ac- 
cident beyond  its  control,  and  that  it  was  not 
necessary  for  defendant  to  show  that  it  had  ex- 
ercised all  care  and  prudence  and  foresight  in 
the  construction  of  its  tracks,  or  in  keeping  them 
in  good  order,  or  that  its  cars  were  properly 
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equipped  and  safely  constracted,  and  that  all 
obstructions  near  its  tracks,  which  might  endan- 
ger the  passenger,  were  removed. 

(8)  The  court  erred  in  charging  the  jury  that 
when  the  railroad  company  had  constructed  bars 
or  screens  for  the  window  of  its  cars,  as  pro- 
tection to  the  passenger,  it  was  not  necessary 
that  said  company  should  use  extraordinary 
care  in  the  arrangement  and  construction  and 
the  utmost  skill,  so  that  there  would  be  no  pos- 
sibility of  injury  to  the  passenger  either  by  ob- 
structions or  passing  cars. 

(4)  The  court  erred  in  holding  that  the  plain- 
tiff sustained  the  burden  of  proof  to  show  that 
the  accident  occurred  through  the  fault  and  neg- 
Ugence  of  the  defendant,  and  that  the  defense  of 
eontributoiT  negligence,  specially  set  up  by  de- 
fendant in  Its  answer,  admits  its  negligence,  and 
that  plaintiff  contributed  to  the  accident  by  put- 
ting his  arm  outside  the  window,  did  not  shift 
the  burden  of  proof  upon  the  defendant. 

The  court  overruled  the  application,  as- 
Blgntng  the  following  written  reasons  for  his 
ruling: 

"The  jury  were  the  judges  of  the  fact,  and  I 
am  not  prepared  to  overrule  their  finding,  or 
to  express  an  opinion  at  this  time,  one  way  or 
another,  as  to  the  facts. 

"No  exceptions  were  reserved  to  the  charge  de- 
livered to  the  jury;  but  I  wish  to  say  that  I 
did  not  charge  the  jury  in  general  terms,  as  stat- 
ed in  the  motion,  but  in  accordance  with  the 
law  as  to  the  duty  of  carriers  of  passengers  for 
hire,  and  as  to  the  duty  of  passengers  so  cai^ 
ried  while  on  the  car,  and  as  to  the  liability  of 
tlie  carrier  for  negligence,  and  as  to  the  doctrine 
of  contributory  negligence  as  affecting  the  pas- 
senger's right  to  recover.  The  charge  was  de- 
livered orally  to  the  jury  in  presence  of  counsel, 
and  there  was  no  request  or  modification  of  it, 
in  whole  or  in  part,  and  no  expression  of  dis- 
satisfaction with  it.  In  any  measure.  Nor  was 
any  bill  of  exception  reserved  to  it  as  a  whole, 
or  to  any  part  of  it.  I  cannot  go  into  details 
as  to  wherein  the  charges  of  error,  in  plaintiff's 
motion  are  incorrect,  and  I  regret  that  counsel, 
if  dissatisfied,  did  not  request  modification  or 
explanation,  and  specially  that  he  did  not  re- 
serve bills  of  exception. 

"I  think  the  trial  a  fair  one,  and  as  the  record 
is  complete,  and  the  appellate  court  will  have 
all  the  facts  before  them,  I  see  no  reason  why  I 
■honld  express  my  approval  or  disapproval  of 
the  verdict,  nor  why  a  new  trial  should  be  grant- 
ed.   Motion  dismissed,  and  a  new  trial  refused." 

The  court  then  rendered  Judgment  In  con- 
formity with  the  verdict 
Plaintiff  has  appealed. 

Opinion. 

The  plaintiff  himself  does  not  really  know 
to  what  cause  must  be  attributed  the  injury 
which  he  received.  It  took  place  suddenly, 
without  warning,  and  he  became  unconscious 
simultaneously  with  receiving  the  blow  upon 
his  elbow  which  broke  his  arm.  He  alleges, 
aa  we  have  seen,  that  while  seated  as  a  pas- 
senger on  one  of  the  cars  operated  by  the  de- 
fendant company,  proceeding  from  Rampart 
street,  he  was  violently  hurled  from  his  seat 
and  precipitated  to  the  floor;  that  the  place 
where  the  accident  occurred  was,  to  the  knowl- 
edge of  defendant,  a  dangerous  place;  that 
there  were  two  lines  of  cars  operating  on  that 
street;  that  the  tracks  had  been  for  more 
than  a  year;  at  the  point  where  the  accident 
occurred,   entirely   out   of   line  and  unsafe 


for  street  cars  to  pass  each  other,  and  in'  a 
dangerous  condition;  that,  when  he  was  so 
seated  In  the  car,  a  car  passed  it  going  op 
Rampart  street  on  parallel  tracks;  that  by 
reason  of  the  dangerous  condition  of  the 
tracks  and  the  close  proximity  of  the  same, 
and  because  of  the  length  and  width  of  said 
car,  and  the  swerving  of  said  cars  caused  by 
said  tracks,  and  by  the  negligent  manner  In 
which  said  cars  were  handled  by  defendant's 
employes,  and  by  the  defective  apparatus  of 
said  cars,  all  of  which  was  known  to  defend- 
ant, said  cars,  moving  at  a  high  and  danger- 
ous rate  of  speed,  collided  sideways  with  ter- 
rific force;  and  that  from  the  effect  of  said 
collision  he  was  knocked  out  of  his  seat, 
and  rendered  unconscious,  and  suffered  perma- 
nent and  painful  injuries.  We  do  not  find, 
as  a  fact,  that  the  cars  were  running  at  a 
high  and  dangerous  rate  of  speed,  nor  do  we 
find  that  the  condition  of  the  tracks  was  such 
as  plaintiff  alleged,  and  that  the  accident  oc- 
curred from  such  a  condition  of  the  tracks. 
We  think  the  petition,  in  ignorance  of  the 
actual  facts,  was  framed  so  as  to  include 
most  of  the  circumstances  under  which  rail- 
way accidents  usually  occur,  so  as  to  take 
advantage  of  any  situation  which  the  evi- 
dence adduced  on  the  trial  might  develop. 
Pleadings  of  that  character  are  usual  and  to 
be  expected,  where  the  proximate  cause  of 
the  accident  Is  in  doubt.  This  case  comes 
before  us  on  an  appeal  from  the  verdict  of  a 
jury,  and  a  Judgment  of  court  afiSrming  the 
same,  where  the  Issues  involved  were  ques- 
tions of  fact.  No  objection  was  made  to  the 
charge  of  the  Judge,  and  no  complaint  is 
made  either  as  to  proper  evidence  having 
been  excluded  or  improper  evidence  allowed 
to  be  Introduced.  All  of  the  evidence  per- 
missible was  adduced  which  each  party  could 
bring  forward.  The  note  of  evidence  dis- 
closes that  a  great  part  of  the  testimony  went 
before  the  Jury  illustrated  by  the  witnesses 
by  gestures  which  cannot  be  reproduced  In 
the  transcript 

As  an  appellate  court  we  should  not  re- 
verse the  judgment  unless  we  be  authorized 
to  declare  that  It  and  the  verdict  of  the  ju- 
ry upon  which  it  is  based,  was  manifestly 
wrong.  Appellant  comes  before  the  court  un- 
der adverse  circumstances.  We  ourselves 
cannot  say  what  caused  the  Injury,  unless  as 
suggested  below.  The  defendant  was  evi- 
dently not  guilty  of  negligence  in  respect  to 
taking  precautions  against  passengers  from 
even  carelessly  protruding  their  arms  out- 
side of  the  window,  for  not  only  were  small 
iron  bars  placed  in  the  upper  part  of  the 
windows,  and  across  them,  but  at  the  bottom 
of  the  same  wire  netting  was  stretched 
across,  which  prevented  passengers  from  ex- 
posing their  arms,  unless  by  assuming  posi- 
tions entirely  unusual  and  unsafe,  causing 
them  to  protrude  above  the  wire  netting. 

Rampart  street  is  made  up  of  a  middle 
space,  which  Is  known  as  the  "neutral 
ground,"  having  a  street  on  each  side  run- 
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nlng  paralld  to  the  same.  The  neutral 
ground  has  trees  upon  It  outside  of  the 
tracks.  The  city  council,  in  granting  a  fran- 
chise to  the  defendant  to  run  a  double  track 
along  the  neutral  ground,  was  necessarily 
limited  as  to  the  distance  between  the  paral- 
lel tracks  by  the  width  of  the  neutral  ground ; 
and  while  there  was  more  or  leas  danger 
from  allowing  the  tracks  to  be  placed  as  close 
as  they  were,  that  body,  In  the  exercise  of 
Its  discretion  and  in  the  interest  of  public 
convenience,  thought  proper  to  grant  the  priv- 
ilege. The  defendant  had  no  control  over 
that  matter.  It  accepted  the  prlTilege.  and 
so  far  as  we  are  advised  it  has  guarded  the 
public  safety  as  well  as  it  could  under  ex- 
isting conditions.  Passengers  owe  something 
to  themselves  for  their  own  protection,  and 
most  yield  something  for  the  public  good. 
No  good  purpose  would  be  subserved  by  re- 
citing the  testimony  in  this  particular  case. 
The  cburt  considers  the  preponderance  of 
testimony  as  leading  to  the  conclusion  that 
plaintiff  permitted  his  elbow  to  protrude  out 
of  the  window  above  the  wire  screen  to  an 
extent  sufficient  to  have  had  it  struck  by 
something  on  the  outside  of  the  car.  Precise- 
ly by  what  it  was  struck  is  not  directly  es- 
tablished, but  presumptively  It  was  by  the 
passing  car.  The  accident  to  the  plaintiff  is 
greatly  to  be  regretted,  but  we  have  no  al- 
ternative but  to  affirm  the  judgment  It  la 
hereby  affirmed. 


(123  La.  206) 

No.  17,31T. 

LADNIER  ▼.  JAMES  C.  STEWART  ft  CO. 
et  al. 

(Snpreme  Court  o(  Lonisiana.    March  15,  1909.) 

Master   and    Servant   (J   256*)— Injxtbt  to 
Servant— Petition— Exceptions. 

Where,  from  the  allegations  of  the  petition. 
In  an  action  for  the  recovery  of  damage  for  per- 
sonal injuries  sustained  by  an  employ^  through 
the  alleged  negligence  of  the  employer,  it  ap- 
pears that  the  place  where  the  employe  was  put 
to  work  was  safe  enough,  but  for  the  acts  of  a 
third  party,  over  whom  the  employer  is  not  al- 
leged to  have  had  any  control,  and  it  does  not 
appear  that  the  employer  knew,  or  was  in  any 
better  position  than  the  plaintiff  to  know,  that 
such  third  party  would  act  as  he  did,  an  excep- 
tion of  no  cause  of  action  is  properly  sustained. 
[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  8  809;  Dec.  Dig.  I  256.*] 

(Syllabus  hy  the  Court.) 

Appeal  from  Civil  District  Court,  Parish  of 
Orleans;   John  St.  Paul,  Judge. 

Action  by  Lawrence  Ladnier  against  James 
C.  Stewart  &  Co.  and  the  Otis  Elevator  Com- 
pany In  solido.  Judgment  for  defendants, 
and  plalntitr  appeals.    Affirmed. 

Frank  Benjamin  Davenport  and  Benjamin 
Rice  Forman,  for  appellant.  Solomon  Woltt, 
for  appellees  James  C.  Stewart  &  Co.   Edward 


Rightor  and  James  Legendre,  for  aiq;>elles 
Otla  Elevator  Co. 

Statement  of  the  Case. 
MONROE,  J.  Plaintiff  appeals  from  ft 
Judgment  maintaining  on  exception  of  no 
cause  of  action  and  dismissing  bis  suit  aa  t» 
James  C.  Stewart  &  Co.  He  alleges  that 
James  C.  Stewart  &  Co.  and  the  Otis  Elevator 
Company  are  indebted  to  blm,  in  solido,  for 
this,  to  wit: 

"That  •  •  •  while  In  the  employ  of  James 
C.  Stewart  ft  Co.,  and  working  under  the  in* 
stmction,  direction,  and  observation  of  tho 
foreman  for  said  James  C.  Stewart  &  Co.,  he 
was  injnred  under  the  following  circumstances: 
•  •  •  That  said  James  C.  Stewart  &  Co.  are 
building  contractors,  and  are  at  present  engaged 
in  erecting  the  building  known  as  the  'Maison 
Blanche,'  •  •  •  and  that  the  Otis  Elevator 
Company  are  contractors  engaged  in  putting  ele- 
vators in  said  building.  Your  petitioner,  under 
orders  from  the  foreman  of  said  James  C.  Stew- 
art ft  Co.,  was  engaged  in  scraping  and  cleaning 
cement  and  mortar  from  the  window,  opening  in 
the  brick  wall  forming  part  of  the  elevator  shaft 
in  said  building,  in  order  to  pnt  in  the  window 
casing.  *  •  •  That  while  thus  engaged,  and 
obeying  the  instructions  of  the  agent  of  James 
C.  Stewart  ft  Co.,  the  elevator,  the  property  of 
the  Otis  Elevator  Comi>any,  without  warning  or 
notice,  and  unknown  to  your  petitioner,  was 
caused  to  ascend,  by  agents  and  employes  of  the 
Otis  Elevator  Company,  with  the  result  that  the 
large,  heavy  iron  weight,  nsed  as  a. balance  on 
said  elevator,  descended,  striking  your  petition- 
er's left  leg,  causing  a  compound  fracture,  and 
also  badly  lacerating  and  bruising  his  right 
thigh.  That  as  a  result  of  said  injuries  your  pe- 
titioner has  suffered,  and  still  suffers,  great  bod- 
ily and  mental  pain  and  agony.  That  he  was 
confined  to  his  bed.  •  •  •  Tliat  the  injuries 
received  by  him  were  caused  and  occasioned  sole- 
ly and  entirely  hy  the  fault,  omission,  lack  of 
skill,  carelessness,  and  gross  negligence  of  James 
O.  Stewart  ft  Co.  and  the  Otis  Elevator  Com- 
pany, their  officers,  agents,  and  employes.  That 
It  was  gross  negligence,  carelessness,  and  omis- 
sion of  duty  by  James  C.  Stewart  ft  Co.  to 
place  your  petitioner  in  so  dangerous  a  position 
to  work,  without  warning  him  of  the  periL 
That  the  danger  was  not  open,  or  apparent,  or 
known  to  your  i>etitioner.  That  it  was  gross 
carelessness  on  the  part  of  the  said  James  C. 
Stewart  ft  Co.,  its  agents  and  employes,  to  have 
placed  your  petitioner  in  such  a  dangerous  posi- 
tion without  warning  the  employes  of  the  Otis 
Elevator  Company  of  the  fact,  and  that  it  was 
negligence  ana  carelessness  on  the  part  of  the 
agents  and  employ^  of  James  C.  Stewart  &  Co. 
to  allow  said  elevator  to  run  while  your  peti- 
tioner occupied  the  dangerous  position  to  which 
be  had  been  ordered.     That  it  was  gross  negU- 

fence  and  carelessness  on  the  part  of  the  Otis 
(levator  Company,  its  officers,  agents,  and  em- 
ployte,  to  have  attempted  to  run  the  elevator 
without  making  sure  that  the  elevator  shaft  was 
clear,  and  that  no  workmen  were  in  danger  of 
being  hurt  by  reason  of  said  operation.  That 
the  careless,  negligent,  and  unskillful  manner  of 
running  the  said  elevator  was  the  cause  of  peti- 
tioner's hurt  and  damage.  Had  the  elevator 
been  run  in  a  careful  and  prudent  manner,  the 
accident  would  have  been  averted." 

Opinion. 

Carefully  considering  these  allegations,  we 
deduce  from  them  that  the  place  where  plain- 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dae.  ft  Am.  Dlga.  U07  to  date,  ft  Reportar  Indaxas 
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tut  was  pat  to  work  by  Jamea  O.  Stewart  & 
Co.  was  safe  enough,  bnt  for  the  acts  of  the 
Otis  Elevator  Company,  over  which  It  does 
not  appear  that  James  C.  Stewart  &  Co.  had 
any  control.  Nor  does  It  appear  that  James 
C  Stewart  &  Co.  knew,  or  was  In  any  better 
position  than  plaintiff  to  know,  that  the  Otis 
Elevator  Company  would  act  as  It  did. 

The  Judgment  appealed  from  was  therefore 
correct,  and  is  affirmed. 


(123  La.  MS) 


No.  16,631. 


STATE    v.    CROSS    LAKH    SHOOTING    & 

FISHING  CLUB. 

(Supreme  Court  of  Louisiana.     March  1,  1909. 

Rehearing  Denied  March  29,  1909.) 

LrvEES  (8  1.3%  •)— Grants  tio  Levee  Distbict 
— Sale  by  Commissioners— Validity. 

Under  Act  No.  74,  p.  95,  of  1892,  and  Act 
No.  160,  p.  242.  of  1900,  tiie  grant  of  lands  made 
by  the  state  to  the  board  of  commissioners  of 
the  Caddo  levee  district  is  not  a  grant  in  pre- 
■enti,  but  la  intended  to  vest  in  the  grantee  a 
disposable  title  only  when  proi>er  instruments  of 
conveyance,  executed  by  the  State  Auditor  and 
Register  of  the  State  Land  Office,  are  recorded 
in  the  parishes  where  the  lands  lie.  Hence  a 
sale  of  such  lands  by  the  board  prior  to  the  reg- 
istry of  such  conveyance  is  void,  and  the  party 
attempting  to  purchase  is  liable  to  eviction  at 
the  suit  of  the  state. 

[Ed.  Note.— For  other  cases,  see  Levees,  Dec. 
Dig.  {  13%.»] 

Provosty,  J.,  dissenting. 
(SylUbna  by  the  Court) 

Appeal  from  First  Judicial  District  Court, 
Parish  of  Caddo;  Andrew  Jackson  Murff, 
Judge. 

Action  by  the  State  against  the  Cross  Lake 
Shooting  &  Fishing  Club.  Judgment  for  de- 
fendant, and  plaintiff  appeals.  Reversed, 
and  Judgment  rendered  for  plaintiff. 

James  Martin  Foster,  Dlst.  Atty.,  and  Wal- 
ter Gulon,  Atty.  Gen.  (Edgar  Williamson  Suth- 
erlln  and  William  Pike  Hall,  of  counsel),  for 
the  State.  Farrar,  Jouas  &  Kruttschmltt 
and  Alexander  &  Wilkinson,  for  appellee. 

Statement  of  the  Case. 

MONROE,  J.  The  state,  through  the  At- 
torney General,  brings  this  suit  for  the  re- 
covery of  some  11,000  acres  of  land,  lying  in 
the  parish  of  Caddo  and  formerly  constitut- 
ing the  bed  of  Cross  Lake.  The  grounds  re- 
lied on  are,  substantially,  as  follows: 

(1)  That,  by  Act  No.  74,  p.  95,  of  1892,  cer- 
tain swamp  lands  and  lands  acquired  by  the 
state  for  unpaid  taxes  were  granted  to  the 
board  of  commissioners  of  the  Ciaddo  levee 
district  (a  public  corporation  created  for 
drainage  and  levee  purposes),  subject  to  the 
condition  that  the  title  should  vest  in  the 
board  only  upon  the  execution,  by  the  State 
Auditor  and  Register  of  the  State  Land  Of- 
fice,  and  the   registration,  in  the  parishes 


where  the  lands  lie,  of  deeds  of  conveyance 
thereto;  that  the  lands  here  claimed  were 
not  included  In  the  grant,  hut  that  the  board, 
assuming  that  they  were  so  Included,  under- 
took to  convey  them  to  defendant's  authors, 
and  that  the  attempted  conveyance  was,  and 
Is,  of  no  effect,  for  the  reason  that  the  board 
was  without  title  and  had  no  authority  In  the 
premises. 

(2)  That,  even  If  It  be  held  that  the  lands 
In  question  were  Included  within  the  terms 
of  the  act  of  1892,  no  title  thereto  ever  vest- 
ed in  said  board,  for  the  reason  that  no  deeds 
of  conveyance  have  ever  been  executed  or  re- 
corded as  required  by  said  act,  and  hence 
defendant  can  have  acquired  no  title  through 
any  conveyance  attempted  by  said  board. 

(3)  That,  should  the  court  find  that  said 
lands  were  within  the  terms  of  said  act  and 
that  said  board  acquired  title  to  the  same, 
the  conveyance  to  defendant's  authors  was 
a  disguised  donation  of  public  property,  the 
price  purporting  to  have  been  paid  having 
been  10  cents  an  acre,  whereas  the  lands 
were  worth  not  less  than  |2  an  acre,  and  that 
defendant's  authors  are,  substantially,  the 
same  Individuals  who  now  compose  the  de- 
fendant corporation. 

(4)  That,  should  the  grounds  stated  not  be 
sustained,  the  attempted  conveyance  should 
be  decreed  of  no  effect,  because  it  purports 
to  be  a  sale  for  cash,  whereas  no  price  what- 
ever has  been  paid. 

(5)  That,  should  none  of  the  grounds  thus 
relied  on  be  found  good,  the  alleged  sale 
should  be  annulled  for  lesion  beyond  moiety. 

Defendant,  by  way  of  exception,  averred 
that  the  allegations  of  the  petition  are  in- 
consistent, and  that  they  disclose  no  cause 
of  action,  and,  further,  pleaded  res  Judicata ; 
and,  the  exceptions  having  been  overruled, 
answered  that  the  lands  claimed  were  includ- 
ed in  the  grant  contained  In  the  act  of  1892, 
that  the  title  was  thereby  vested  In  the  levee 
board,  and  that  It  (defendant)  acquired, 
through  mesne  conveyances,  from  said  board ; 
that  the  price  paid  was  sound,  that  the  trans- 
action was  a  sale,  and  not  a  donation,  and 
that  the  attack  made  thereon,  on  the  ground 
of  lesion  beyond  moiety.  Is  barred  by  the  pre- 
scription of  four  years.  And  defendant  fur- 
ther pleaded  the  prescription  of  five  and  ten 
years,  and,  alleging  that  It  had  been  in  actual 
possession  of  the  lands  in  question  since  the 
date  of  its  purchase,  to  the  knowledge  and 
with  the  consent  of  plaintiff,  and  had  paid  the 
taxes  thereon,  pleaded  estoppel.  It  further 
alleged  that,  the  lands  having  been  conveyed 
by  plaintiff  to  the  levee  board,  and  by  the 
board  to  Its  authors,  this  attempt  to  recover 
them,  if  successful,  would  Impair  the  obliga- 
tions of  a  contract.  In  violation  of  the  state 
and  federal  Constitutions.  And,  finally,  it 
alleged  that  It  had  paid  $751.00  In  the  way 
of  taxes,  for  which  It  prays  Judgment,  with 
Interest,  In  the  event  of  an  adverse  ruling  up- 
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on  the  other  matters  thus  set  up.    It  was 
admitted  on  the  trial,  that: 

"No  deeds  of  conveyanoe  of  the  lands  In  con- 
troversy have  been  executed  by  the  Register  of 
the  State  Land  OfBce,  or  Auditor,  or  either  of 
them,  to  the  board  of  commissioners  of  the  Cad- 
do levee  district,  and  nothing  of  the  kind  has 
been  recorded  in  the  conveyance  books  in  Caddo 
parish,  up  to  this  date." 

The  facts  necessary  to  an  understanding 
of  the  case  are  as  follows :  The  Caddo  levee 
board  was  created  by  Act  No.  74,  p.  95,  of 
1892,  which  also  created  a  board  of  commis- 
sioners, and  charged  it  with  the  administra- 
tion of  the  affairs  of  the  district 

Section  9  of  that  act  reads: 

"Sec.  9.  •  •  •  That,  in  order  to  provide 
additional  means  to  carry  out  the  purpose  of 
this  act  and  to  furnish  resources  to  enable  the 
said  lK>ard  to  asRist  in  developing,  establishing 
and  completing  the  levee  system  in  the  said  dis- 
trict, ail  lands,  now  l>elonging,  or  that  may 
hereafter  belong,  to  the  state,  and  embraced 
within  the  limits  of  the  levee  district,  as  herein 
constituted,  shall  be,  and  the  same  are,  hereby, 
granted,  donated,  conveyed  and  delivered  into 
the  said  board  of  commissioners  of  the  Caddo 
levee  district,  whether  the  said  lands,  or  parts 
of  lands,  were  originally  granted  by  the  Con- 
gress of  the  United  States  to  the  state  of  Lou- 
isiana, or  whether  the  said  lands  have  been,  or 
may  hereafter  be,  forfeited,  or  bought  in,  by,  or 
for,  or  sold  to,  the  state,  at  tax  sale,  for  non- 
payment of  taxes ;  where  the  state  has,  or 
may  hereafter,  become  the  owner  of  lands,  by, 
or  through  tax  sales,  conveyances  thereof  shall 
only  be  made  to  the  said  board  •  *  *  after 
the  period  of  redemption  shall  have  expired ; 
provided,  however,  any  and  all  former  owners 
of  lands  which  have  bieen  forfeited  to  purchas- 
ers by,  or  sold  to,  the  state,  for  nonpayment 
of  taxes,  may,  at  any  time,  within  six  months, 
next  ensuing  after  the  passage  of  this  act,  re- 
deem the  said  lands,  or  all  of  them,  upon  pay- 
ing, to  the  Treasurer  of  this  state,  all  taxes, 
costs  and  penalties  due  thereon,  down  to  the 
date  of  said  redemption,  but  such  redemption 
shall  be  deemed  and  shall  be  taken  to  be  sales 
of  lands,  by  the  state,  and  all  and  every  sum, 
or  sums,  of  money,  so  received,  shall  be  placed 
to  the  credit  of  the  Caddo  levee  district.  After 
the  expiration  of  the  said  six  months,  it  shall 
be  the  duty  of  the  Auditor  and  Register  •  •  *, 
on  behalf  of,  and  in  the  name  of,  the  state,  to 
convey  to  the  said  board  •  •  *,  by  proper 
instruments  of  cohveyance,  all  lands  hereby 
granted,  or  intended  to  be  granted  and  convey- 
ed, to  the  said  board,  whenever,  from  time  to 
time,  the  said  Auditor  and  Register  *  *  *, 
or  either  of  them,  shall  be  requested  to  do  so  by 
the  said  board  •  •  •  or  by  the  president 
thereof,  and,  thereafter,  the  said  president 
*  *  *  shall  cause  the  said  conveyances  to  t>e 
properly  recorded  in  the  conveyance  offices  of 
the  respective  parishes  wherein  the  lands  are 
located,  and,  when  the  said  conveyances  are  so 
recorded,  the  title  to  the  said  lands,  with  the 
possession  thereof,  shall,  from  thenceforth,  vest 
absolutely,  in  Uie  said  board  *  *  *,  its 
successors  or  grantees.  The  said  lands  shall  be 
exempted  from  taxes  after  being  conveyed  to, 
and  while  they  remain  in  the  possession  or  un- 
der the  control  of,  the  said  board.  The  said 
board  •  •  •  shall  have  the  power  and  an- 
thoritr  to  sell,  mortgap^e  and  pledge,  or  other- 
wise dispose  of,  the  said  lands,  in  such  quanti- 
ties and  at  such  times  and  at  such  prices  as  to 
the  board  may  seem  proper.  But  all  proceeds 
derived  therefrom  shall  be  deposited  in  the  state 
treasury  to  the  credit  of  the  Caddo  levee  district 
and  shall  be  drawn  only  ui>on  the  warrants  of 


the  president  of  the  said  board,  properly  at- 
tested, as  .provided  in  this  act" 

The  lands  here  claimed  constituted  the  bed 
of  a  body  of  water,  near  Shreveport  iuiown 
as  "Cross  Lake,"  which,  in  consequence  of 
the  removal  of  a  raft,  which  for  many  years 
obstructed  Red  river,  and  the  reconstruction 
of  the  levees,  is  drying  up,  leaving  said  lands 
available  for  farming  purposes,  the  11,000 
acres  in  controversy  being,  at  the  time  of  the 
trial  in  the  district  court  worth  from  $50,- 
000  to  $100,000,  though  they  were  not  worth 
that  much  at  the  date  of  the  transaction  out 
of  which  this  litigation  has  arisen.  It  ap- 
pears that  In  August  1895,  the  levee  board 
(meaning  the  board  of  commissioners  of  the 
Caddo  levee  district)  adopted  a  resolution  au- 
thorizing the  sale  of  the  lands  In  question  to 
the  "Gun  CHub"  for  $1,100  (or,  say,  10  cenU 
an  acre  for  11,000  acres)  cash;  and  that 
there  being  no  such  corporate  entity  as  the 
"Gun  Club,"  the  secretary  of  the  board  was 
handed  three  checks  signed  by  individuals, 
for  amounts  aggregating  that  specihed  in  the 
resolution.  A  controversy  then  arose  be- 
tween the  individuals  constituting  the  gun 
club  and  others,  constituting  the  rod  and  gun 
club,  as  to  which  organization  was  Intended 
by  the  resolution,  and  the  secretary  of  the 
board  was  instructed  not  to  collect  the  checks 
which  had  been  handed  to  him  (and  which 
were,  afterwards,  returned  to  the  drawers). 
The  board,  about  that  time,  however,  appears 
to  have  executed  an  instrument  conveying  the 
lands  to  the  individuals  constituting  the  gun 
club,  who  then  incorporated  themselves  un- 
der the  name  of  the  "Shreveport  Gun  Club," 
and  transferred  the  lands  to  the  corporation 
so  created,  the  president  of  the  board  ratify- 
ing the  transfer.  Shortly  afterwards  (on  Sep- 
tember 20,  18.95)  the  board  adopted  a  resolu- 
tion Instructing  its  attorney  to  annul  the  con- 
veyance which  had  thus  been  made,  and  a 
suit  was  then  instituted  by  the  rod  and  gun 
club,  or  the  individuals  so  styling  themselves, 
to  which  the  gun  club  and  the  board  were 
made,  or  became,  parties,  and  which  result- 
ed in  a  Judgment  in  this  court  confirming 
the  conveyance  In  question.  Rod  &  Gun  Club 
V.  Board,  48  La.  Ann.  1081,  20  South.  293. 
The  members  of  the  Shreveport  Gun  Club 
then  appear  to  have  organized  the  corpora- 
tion now  before  the  court  as  defendant  and 
to  have  transferred  the  land  in  dispute  to  it 
The  transcript  does  not  contain  the  resolu- 
tion authorizing  the  conveyance  of  the  lands, 
or  the  act  of  conveyance,  or  the  act  of  rati- 
fication (by  the  president  of  the  board),  but 
it  does  contain  a  copy  of  the  resolution  in- 
structing the  attorneys  of  the  board  to  annul 
the  conveyance,  and  It  also  shows  that  on 
September  1,  1896,  Mr.  Jacobs  (one  of  the 
grantees)  appeared  before  the  board  and  pro- 
posed to  pay  for  lake  lands  sold  to  the  gun 
club,  "provided  the  money  be  deposited  sub- 
ject to  title  being  perfected" ;  that  the  hoard 
instructed  its  secretary  "to  make  a  special 
deposit  of  the  $1,100,  subject  to  above  condi- 
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tlon";  that  on  September  2,  1896,  Mr.  Ja- 
cobs, In  his  capacity  as  president  of  the  First 
National  Bank  of  Sbreveport,  issued  a  cer- 
tificate reading:' 

"The  Caddo  levee  board  has  deposited  In  this 
banlE  eleven  hundred  dollars,  payable  to  the  or- 
der  of  the  Caddo  levee  board,  in  current  funds, 
on  return  of  this  certificate,  properly  indorsed, 
and  when  the  title  to  the  Cross  Lake  lands, 
sold  by  said  board  to  W.  B.  Jacobs  et  als.,  shall 
be  made  perfect  and  cleared  of  any  cloud." 

Thereafter,  from  time  to  time,  Mr.  Jacobs 
appeared  before  the  board  aM  requested 
that  action  be  taken  In  the  matter  of  clear- 
ing the  title,  and  In  December,  1901,  he  and 
Levi  Cooper  made  a  proposition  to  pay  $3,500 
additional  for  the  lands,  which  the  board  ac- 
cepted, thereupon  authorizing  its  president 
"to  take  proper  steps  to  perfect  the  title." 
The  steps  taken  were,  however,  ineffectual, 
and  in  1902  the  General  Assembly  passed  an 
act  (Acts  1902,  p.  324,  No.  171)  authorizing 
the  Register  of  the  State  Land  Office  to  sell 
the  Cross  Lake  lands  "at,  not  less  than,  fS 
an  acre,  nor,  in  greater  quantities  than  320 
acres  to  any  one  person,"  preference  to 
be  given  to  bona  fide  settlers,  and  further 
providing: 

"Sec.  4.  •  •  •  That  Act  No.  74  •  •  • 
of  1892,  and  Act  No.  160,  of  •  •  •  1900, 
be,  and  the  same  are,  hereby,  repealed,  in  so 
far  as  they  may.  in  any  way,  whatever,  affect 
any  of  the  lands  described  herein,  the  same 
never  having  been  transferred  by  the  Register 
of  the  State  Land  Office  and  the  State  Auditor, 
nor  either  of  them,  by  any  instrument  of  con- 
veyance from  the  state,  as  required  by  said  act, 
to  complete  the  title  of  the  same." 

And  thereafter,  so  far  as  the  defendant 
now  before  the  court  is  concerned,  the  mat- 
ter remained  in  statu  quo  until  1906,  when 
this  snit  was  brought  There  was  judgment 
In  the  district  court  in  favor  of  defendant, 
and  the  state  has  appealed. 

Opinion. 

In  our  opinion,  the  levee  board  acquired  no 
title  to  the  lands  in  dispute  under  the  act  of 
1892,  because  no  deed  of  conveyance  thereto 
was  ever  executed  by  the  Auditor  and  Regis- 
ter, or  either  of  them,  and,  of  course,  no 
■neb  deed  was  ever  recorded,  and  as  for  the 
same  reason,  the  board  acquired  no  title  un- 
der Act  No.  160,  p.  242,  of  1900,  the  argument 
that  the  title  acquired  under  that  act  inured 
to  the  benefit  of  the  defendant  has  nothing 
to  rest  on.  This  conclusion  renders  it  un- 
necessary to  consider  the  other  issues  pre- 
sented liy  the  pleadings,  since,  even  were  it 
conceded  that  the  lands  were  included  with- 
in the  terms  of  the  act  of '  1882,  If  it  be  true 
that  the  title  did  not  vest  in  the  board,  and 
that  the  execution  and  registry  of  the  deed 
of  conveyance  was  necessary  to  accomplish 
that  result,  snch  concession  could  not  affect 
the  judgment  to  be  herein  rendered.  And  so, 
if  It  be  true  that  the  board  acquired  no  title 
to  the  land,  then  no  judgment  rendered  in  a 
salt  to  which  it  may  have  been  a  party,  hot 


to  wliicb  the  owner  of  the  land  was  not  a 
party,  can  support  a  plea  of  res  Judicata  as 
against  the  latter;  and  It  is  wholly  immate- 
rial whether  the  board  attempted  to  sell  the 
land  or  to  give  it  away,  or  whetlier  it  re- 
ceived an  amount  agreed  to  be  paid  or  re- 
ceived nothing.  Our  reasons  for  the  conclu- 
sion that  the  board  acquired  no  title,  and 
could  therefore  convey  none,  predicated  on 
the  admitted  fact  that  no  deed  of  conveyance 
to  the  lands  in  question  has  ever  been  ex- 
ecuted by  the  auditor  or  register,  are,  briefly, 
as  follows: 

Counsel  for  defendant  concede  that  the  stat- 
utory provisions  upon  the  subject  of  the 
execution  and  registry  of  acts  of  conveyance 
relate  to  the  lands  acquired  by  the  state  by 
reason  of  the  nonpayment  of  the  taxes  due 
on  them,  but  they  argue  that  those  provi- 
sions have  no  bearing  upon  the  swamp  or 
other  lands  embraced  within  the  terms  of 
the  statute.  This  is,  at  least,  an  admission 
that,  quoad  (what,  for  convenience,  we  will 
call)  the  "tax  lands,"  the  grant  contained  In 
the  statute  is  not  a  grant  in  pisBsenti.  The 
question,  then,  is,  does  it  purport  to  vest  title 
in  prsesenti  to  any  other  lands? 

The  section  of  the  law  which  we  are  in- 
terpreting b^ins  with  a  long  sentence,  grant- 
ing to  the  board  "all  lands,  now  belonging, 
or  that  may  hereafter  belong,  to  the  state" 
(and  embraced  within  the  district);  then  us- 
ing language  which  is  said  to  confine  the 
grant  to  swamp  and  tax  lands  (as  coutradls- 
tinguisbed  from  what  are  called  "sovereign- 
ty" lands);  then  qualifying  the  grant  by 
saying  that  tax  lands  shall  be  conveyed  to 
the  board  only  after  the  period  of  redemption 
shall  have  expired,  and  providing  that  the 
former  owners  may  redeem  within  six 
months,  and  that  the  money  so  realized  shall 
be  paid  into  the  state  treasury  and  placed 
to  the  credit  of  the  levee  board — and  there 
the  sentence  ends.  The  plain,  indisputable 
meaning,  so  far,  therefore,  is  that  the  grant 
of  the  tax  lands,  at  all  events,  is  not  a  grant 
In  prsesenti.  No  language  could  convey  that 
idea  more  clearly,  and  the  language  used  Is 
rounded  with  a  period.  Then  we  have  a 
new  sentence  which  has  no  more  necessary 
or  grammatical  connection  with  tax  lands 
than  with  swamp  lands,  and  which  by  Its 
terms  deals  with  both  (and  with  any  other 
lands  which  might  be  considered  included  in 
the  grant).    It  reads: 

"After  the  expiration  of  the  said  six  months 
[referring  to  the  six  months  within  which  the 
former  owners  of  tax  lands  are  allowed  to  re- 
deem] it  shall  be  the  duty  of  the  Auditor  and 
Register,  on  behalf,  and  in  the  name,  of  the 
state,  to  convey  to  the  said  board  *  *  *, 
by  proper  instruments  of  conveyance,  all  lands 
hereby  eranted,  or  intended  to  be  granted  and 
conveyed  •  •  •  [whenever  those  ofScera 
shall  be  so  reqneeted],  and,  thereafter,  the  said 
president  •  ♦  •  shall  cause  the  said  convey- 
ances to  be  properly  recorded  *  *  *.  and, 
when  said  conveyances  are  so  recorded,  the  title 
to  the  said  lands,  with  the  possession  thereof, 
shall,  thenceforth,  vest,  absolutely,  in  the  said 
board,"  etc 
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Now,  It  appears  to  ns  tbat.  If  the  Inten- 
tion had  been  to  distinguish  between  tax  and 
■wamp  lands,  in  the  matter  of  the  require- 
ment with  respect  to  the  execution  of  Instru- 
ments of  conveyance  and  their  registry,  the 
lawmakers  would  have  so  expressed  It  But 
why.  If  they  Intended  the  grant  of  the  swamp 
lauds  to  become  effective  at  once,  do  they 
make  It  the  duty  of  the  Auditor  and  Register, 
only  "after  the  expiration  of  six  months,  to 
convey  •  •  •  all  lands  hereby  granted, 
or  Intended  to  be  granted,  or  conveyed,"  and 
why  do  they  say,  with  regard  to  all  such 
lands,  "when  such  conveyances  are  so  record- 
ed, the  title  to  the  said  lands,  with  the  pos- 
session thereof,  shall,  thenceforth,  vest,  ab- 
solutely, in  the  said  board"?  We  are  bound 
to  assume  that  the  makers  of  the  law  knew 
the  difference  between  "ail  lands,  granted,  or 
Intended  to  be  granted,"  by  them,  and  any 
given  class  or  parts  of  such  lands,  and  we 
cannot  assume  that.  Intending  the  grant  with 
respect  to  some  of  the  lands  to  take  effect 
In  prsesentl,  they  would  practically  have  pro- 
hibited the  Auditor  and  Register  from  ex- 
ecuting conveyances  to  any  of  the  lands  un- 
til after  the  expiration  of  six  months,  and 
would  have  said  that  "thenceforth"  (that  is 
to  say,  after  the  execution  and  registry  of 
such  conveyances)  "the  title  to  the  said  lands, 
with  the  possession  thereof,"  shall  "vest"  in 
the  grantee.  If  It  had  been  the  intention  that 
the  title  to  all,  or  to  any  part,  of  the  lands 
should  be  vested  In  the  board  merely  by  vir- 
tue of  the  statute,  one  wonld  suppose  that  It 
would  have  been  made  the  duty  of  the  Audi- 
tor and  Register  to  execute  conveyances  as 
soon  as  the  statute  was  adopted,  at  least,  for 
so  much  of  the  land  as  was  intended  to  be 
granted  In  that  way;  but  the  statute,  by  Im- 
posing upon  those  officers  the  duty  of  ex- 
ecuting such  conveyances  "after  six  months," 
Impliedly  prohibited  them  from  doing  so 
within  that  time.  Upon  the  whole,  we  are  of 
opinion  that  the  law  in  question  Is  suscep- 
tible of  but  one  interpretation,  1.  e.,  that  its 
makers  intended  that  disposable  title  to  all 
lands  granted  or  Intended  to  be  granted  by 
it  should  vest  in  the  grantee  only  upon  regis- 
try. In  the  parishes  where  the  lands  He,  of 
proper  Instruments  of  conveyance  executed 
by  the  Auditor  and  Register  of  the  State 
Land  Office.  So  far  as  the  tax  lands  are  con- 
cerned, the  reason  for  thus  qualifying  the 
grant  Is  obvious  enough.  The  state  held 
large  bodies  of  land  forfeited  or  bought  in 
for  taxes,  some  of  which  was  subject  to  re- 
demption and  some  not,  and  endless  confu- 
sion might  have  arisen  if  the  levee  board  bad 
been  placed  in  a  position  to  sell  such  lands  in- 
discriminately. 

As  to  the  swamp  lands.  It  may  well  be  that 
In  many  Instances  there  were  pending  un- 
settled claims  and  controversies  of  which  the 
land  offlce  was  advised,  with  which  the  Reg- 
ister alone  was  qualified  to  deal,  and  which 
rendered  it  inadvisable  that  new  titles  should 
issue  save  to  the  knowledge  of  that  officer. 


Bat  whether  these  vlewi,  as  to  the  reasons 
which  Inspired  the  law,  be  correct  or  not,  the 
law  Itself  is  plain,  and  It  has  (In  effect)  twice 
received  from  this  court  the  Interpretation 
which  we  are  now  placing  on  it ;  once  in  a 
case  Involving  lands  formerly  constituting 
the  bed  of  a  shallow  lake,  and  again  In  a 
case  Involving  lands  acquired  by  the  state 
under  Its  tax  laws.  McDade  v.  Levee  Board, 
109  La.  625,  33  South.  628;  St  Paul  v.  Lou- 
isiana Cypress  Lumber  Co.,  116  La.  585,  40 
South.  906.  In  the  case  of  Williams  v.  White 
Castle  Lumber  Company,  114  La.  450,  38 
South.  414,  the  question  here  presented  was 
not  directly  at  Issue,  but  was  referred  to 
without  disapproval  of  the  views  previously 
expressed  in  the  McDade  C^se. 

In  conclusion,  we  may  say  that  no  one  pre- 
tends that  the  Congress  of  the  United  States 
or  the  General  Assembly  of  Louisiana  may 
not  enact  statutes  granting  lands  In  prsesentl, 
and  no  one  denies  that  Congress  has  enacted 
statutes  which,  no  doubt  properly,  have  been 
construed  as  so  Intended;  bat  we  have  been 
referred  to  none,  so  construed,  which  have 
contained  provisions  such  as  those  now  un- 
der consideration,  and  a  review  of  the  Juris- 
prudence interpreting  statutes  containing  dis- 
similar provisions  would  serve  no  useful  pur- 
pose. 

It  is  admitted  that  defendant  has  paid 
$751.09  of  taxes  on  the  lands  here  claimed, 
for  which,  we  think.  It  Is  entitled  to  Judg- 
ment, with  a  right  to  retain  the  property  un- 
til payment  thereof. 

It  Is  therefore  ordered,  adjudged,  and  de- 
creed that  the  judgment  appealed  from  be  an- 
nulled, avoided,  and  reversed,  and  that  there 
now  be  Judgment  In  favor  of  plaintiff,  the 
state  of  Louisiana,  and  against  the  defendant, 
the  Cross  Lake  Hunting  &  Fishing  Club,  de- 
creeing plaintiff  to  be  the  sole  owner  of  the 
lands  described  in  the  petition  herein  filed, 
and  further  decreeing  the  title  set  up  by  de- 
fendant, including  the  attempted  sale  from 
the  board  of  commissioners  of  the  Caddo 
levee  district  to  W.  B.  Jacobs,  A.  F.  Jenkins, 
W.  S.  Penick,  Jr.,  and  S.  J.  Enders,  of  date 
August  20,  1895,  and  all  mesne  conveyances, 
to  be  null,  void,  and  of  no  effect 

It  is  further  adjudged  and  decreed  that  de- 
fendant recover  the  sum  of  $751.09,  with  in- 
terest thereon,  at  the  rate  of  5  per  cent  per 
annum  from  Judicial  demand  until  paid,  and 
that  It  be  allowed  to  retain  the  property  in 
controversy  in  its  possession  until  payment 
thereof. 

It  is  further  decreed  that  defendant  pay  all 
costs. 

LAND,  J.,  recused,  having,  while  district 
Judge,  passed  on  defendant's  title  In  another 
litigation. 

PROVOSTY,  J.  (dissenting).  The  only  seri- 
ous question  is  as  to  whether  the  state  did 
not  by  operation  of  the  statute  itself  convey 
to  the  levee  board  an  Interest  In  the  land 
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sodi  as  the  levee  board  on  Its  part  could 
convey. 

Differently  from  private  persons,  tbe  state 
may  by  the  mere  expression  of  her  will  con- 
vey title  to  her  property.  26  Am.  ft  Eng. 
Bne.  toiw,  423;  Strother  v.  Lncas,  37  U.  S. 
410.  9  L.  Ed.  1137.  Now,  the  statute  reads 
that  the  lands  "shall  be  and  are  hereby  con- 
veyed and  delivered."  It  is  not  only  that 
they  "shall  be,"  but  that  they  "are  hereby." 
They  are  not  only  granted,  but  "hereby  con- 
veyed and  delivered."  If  these  words  do  not 
import  a  present  conveyance  and  delivery, 
they  import  nothing. 

From  and  after  the  passage  of  the  statnte, 
the  price  of  the  lands  la  to  go  to  the  levee 
board  In  case  of  redemption.  This  shows 
conclusively  that  the  intention  was  that 
from  and  after  the  passage  of  the  statute 
the  lands  were  to  belong  to  the  levee  board. 

Absolutely  no  discretion  whatever  is  left 
to  the  Auditor  and  the  Register  of  the  Land 
Office  In  connection  with  the  execution  of  the 
conveyance.  They  have  to  execute  It  upon 
demand.  Why  such  demand  could  not  be 
made  Just  as  well  after  as  before  a  sale  by 
the  levee  board,  I  cannot  imagine. 

If,  after  a  sale  by  the  levee  board,  the 
state  can  revoke  the  donation,  then  the  dona- 
tion was  made  with  a  string  to  It  I  do 
not  think  that  such  was  the  intention.  I 
think  it  Is  perfectly  clear  that  the  Legis- 
lature Intended  to  transfer  the  lands  present- 
ly and  Irrevocably  to  the  levee  board  for 
the  OSes  specified. 

The  language  of  the  various  grants  of 
Congress  to  the  states  and  to  railroads  is 
that  the  Secretary  of  the  Interior  shall  make 
lists  and  plats  of  the  lands,  and  "shall  cause 
a  patent  to  be  issued  •  *  •  and  on  that 
patent  the  fee  simple  shall  vest"  It  will 
be  observed  that  this  clause,  "and  on  that 
patent  the  fee  simple  shall  vest,"  is  the  full 
equivalent  of  the  clause  found  in  our  stat- 
nte, "and  when  said  conveyances  are  record- 
ed the  title  to  the  said  lands  shall  from 
thenceforth  vest"  Now,  the  Supreme  Court 
of  the  United  States  and  the  Supreme  Courts 
of  a  number  of  states,  construing  said  grants, 
have  held  that  said  clause,  when  read  in 
connection  with  the  granting  parts  of  the 
statnte  Importing  a  grant  in  prtesenti,  did 
not  mean  that  the  issuance  of  a  patent  should 
be  a  condition  precedent  to  the  passing  of 
the  title  of  the  government  This  manner 
of  construing  these  grants  may  be  said  to 
have  become  established  Jurisprudence.  26 
Am.  ft  E<ng.  Enc.  Law,  244.  I  can  see  no 
reason  why  this  court  should  depart  from 
that  Jurisprudence. 

By  the  majority  opinion,  the  granting 
clause  is  brought  in  direct  and  sharp  con- 
flict with  the  clause,  "and  when  said  con- 
veyances are  recorded  the  title  shall  from 
thenceforth  vest  absolutely,"  and  the  Legis- 
lature Is  convicted  of  not  having  known  its 
own  mind  or  known  the  use  of  language. 


The  role  la  not  to  read  a  statnte  in  such  a 
way  as  to  bring  the  different  clauses  of  it  in 
conflict  with  each  other. 

What  the  Legislature  meant  by  saying  that 
the  title  shall  from  thenceforth  vest  abso- 
lutely is  what  it  says,  namely,  that  the  title 
shall  from  thenceforth  vest  absolutely ;  that 
is  to  say,  with  the  stress  on  "absolutely" — 
that  the  title  which  had  theretofore  vested 
subject  to  the  right  of  redemption,  or  to 
whatever  other  Infirmities  might  have  in- 
hered in  it  should  from  thenceforth  vest  ab- 
solutely. The  majority  opinion  interprets  the 
statute  as  If  It  read,  "shall  vest";  when  as 
a  matter  of  fact  it  reads,  "shall  vest  ab- 
solutely." Strike  out  the  word  "absolutely," 
and  the  reasoning  of  the  majority  opinion 
Is  Just  as  applicable.  Therefore  the  major- 
ity opinion  reduces  the  word  "absolutely" 
to  a  useless  appendage.   The  rule  Is  that: 

"In  the  construction  of  one  part  of  a  statute, 
every  other  part  ought  to  be  taken  into  consid- 
eration." Montesquieu  v.  Weil,  4  La.  61,  23 
Am.  Dec  471. 

Let  it  be  noted  that  in  one  important  re- 
spect this  donation  differs  from  the  grant 
of  swamp  and  overflowed  lands  made  by 
Congress  to  the  several  states  by  the  act  of 
1850  (Act  Sept  28,  1850,  c.  84,  9  Stat  519), 
and  from  the  grants  made  by  Congress  at 
various  times  in  aid  of  railroads.  This  do- 
nation embraces  all  the  lands,  without  ex- 
ception, owned  by  the  state  within  the  dis- 
trict and  the  district  is  delimited,  so  that  the 
lands  intended  to  be  conveyed  are  identi- 
fied as  perfectly  as  they  could  be  in  words; 
whereas,  in  the  grant  by  Congress  of  swamps 
and  overflowed  lands  to  the  states,  the  char- 
acter of  the  lands,  as  being  or  not  swamp 
and  overflowed,  had  to  be  determined  by 
some  authority  in  order  that  the  land  should 
be  Identified.  And  so  the  lands  granted  to 
the  railroad;  before  they  could  be  identi- 
fied, the  railroads  in  aid  of  which  they  were 
granted  had  to  be  constructed.  And  yet 
notwithstanding  the  necessity  of  some  action 
for  identifying  the  lands  embraced  in  these 
congressional  grants,  these  grants,  as  already 
stated,  have  been  uniformly  held  to  have 
been  grants  In  prtesenti,  passing  the  title 
immediately,  subject  only  to  the  future  ac- 
tion of  the  authority  charged  with  the  duty 
of  identifying  the  lands. 

But  even  if  I  were  mistaken  in  the  read- 
ing by  which  the  stress  is  laid  on  the  word 
"absolutely,"  and  not  on  the  word  "vest," 
the  levee  board,  I  think,  would  stUI  have  to 
be  held  to  have  had  authority  to  sell  these 
lands  without  the  necessity  of  obtaining  a 
formal  deed  to  them.  The  situation  would 
still  be  that  by  the  first  clause  of  the  section 
the  state  divested  itself  and  invested  the 
levee  board  with  all  the  equitable  interest 
in  the  lands,  leaving  only  a  mere  formality 
to  be  fulfilled  in  order  that  the  legal  title 
should  also  be  vested.  It  wUl  be  noted  that 
the  levee  board  Is  given  the  unconditional. 
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unqualified,  absolute  right  to  demand  and 
obtain  the  Instrument  of  conveyance  In  ques- 
tion from  the  Auditor  and  the  Register  of 
the  Land  Office  at  any  time;  that  Is  to  say, 
at  pleasure.  The  board  was  therefore  own- 
er, subject  only  to  a  mere  formality  which 
it  was  left  entirely  free  to  fulfill  at  any  time. 
Now,  if  A.  were  to  enter  with  B.  into  a  con- 
tract by  which  A.  became  owner  of  B.'s  lands, 
subject  only  to  a  mere  formality  which  A. 
was  left  perfectly  free  to  fulfill  at  any  time, 
would  not  A.  be  held  to  have  the  entire  equi- 
table Interest  in  the  property,  and  would  not 
A.  have  a  perfect  right  to  transfer  this  in- 
terest, together  with  the  right  to  fulfill  the 
formalities  by  which  this  interest  was  to  be 
converted  into  a  legal  title?  It  follows  from 
this  that  there  certainly  passed  to  the  levee 
board,  under  this  statute,  an  interest  of 
which  the  levee  board  became  Immediately 
the  owner,  and  which  it  could  sell  and  trans- 
fer, as  was  done  In  this  case. 

The  decisions  of  this  court  sustain,  I  think, 
the  interpretation  I  have  here  adopted.  In 
the  case  of  Worden  t.  Fisher,  52  La.  Aim. 
676,  27  South.  83,  this  court  said: 

"Plaintiff  in  the  second  place  attacks  the 
conveyance  to  the  levee  board  because  it  rests  on 
the  signature  of  the  Auditor  alone,  and  he  in- 
vokes the  provisions  of  the  section  of  the  amend- 
ed act  before  cited  as  requiring  a  conveyance  by 
the  Auditor  and  Register  of  the  State  Land 
OflSce  in  the  name  of  the  state.  He  earnestly 
contends  that  there  can  be  no  conveyance  un- 
less signed  by  both  Auditor  and  Register  of  the 
State  Land  Office.  This  we  have  answered  by 
reference  to  the  fact  that  the  board  has  accept- 
ed the  price.  Moreover,  the  state  at  the  time, 
and  bv  the  terms  of  the  statute  (Act  No.  46,  p. 
60,  of  1892),  donated  completely  all  the  lands 
within  the  district,  as  before  stated.  From  the 
date  of  the  statute,  for  the  purpose  mentioned 
in  it,  the  title  became  absolutely  vested  in  the 
board.  Though  there  were  methods  provided 
by  its  terms  to  complete  the  dunation,  the  fact 
remained  that  the  title  was  placed  in  the  name 
of  the  levee  board." 

True,  in  St  Paul  v.  La.  CJypress  Co.,  116 
La.  693,  40  South.  906,  the  court  expressed  a 
different  opinion;  but  it  did  so  without  ex- 
amining the  question  anew,  and  basing  it- 
self upon  the  case  of  McDade  v.  Levee  Board, 
109  La.  637,  33  South.  628,  as  if  the  latter 
case  had  settled  the  point,  whereas,  as  a  mat- 
ter of  fact,  what  was  said  In  the  McDade 
Case  was  in  a  per  curiam,  on  application  for 


a  rehearing,  and  merely  incidentally,  with- 
out the  point  having  been  argu,ed  at  the  bar, 
and  without  the  decision  in  the  case  of  Wor- 
den V.  Fisher  having  been  brought  to  the 
attention  of  the  court 

The  board  was  the  mere  creature  of  the 
Legislature.  The  Legislature  which  made  it 
could  at  any  moment  unmake  it  Its  prop- 
erty remained  entirely  within  the  control  of 
the  Legislature.  The  Legislature  could  re- 
voke the  donation  at  any  moment  Of  all 
this  there  can  be  no  doubt  But  this  power 
of  the  Legislature  continued  to  exist  only 
so  long  as  third  persons  had  not  acquired 
rights  by  contract  with  the  board.  There 
can  be  no  doubt  that  the  Legislature  can 
create  a  corporation  and  endow  it  with  the 
same  faculty  of  receiving  and  holding  prop- 
erty and  of  making  contracts  with  reference 
thereto  which  ordinary  corporations  possess, 
and  that  a  donation  or  sale,  or  other  transfer, 
of  property  to  such  a  corporation  has  the 
same  effect  as  a  donation  or  sale  or  other 
transfer  to  any  other  corporation  or  person 
would  have,  in  so  far  as  conveying  the  prop- 
erty or  interest  therein  is  concerned.  And 
this  is  exactly  what  the  Legislature  did  in 
this  case.  It  created  this  levee  board,  and 
endowed  it  with  the  faculty  of  receiving  and 
holding  property  and  making  contracts  with 
reference  thereto.  This  board  so  created 
was  as  fully  qualified  to  receive  by  donation 
from  the  Legislature  as  any  ordinary  cor- 
poration or  person.  The  fact  therefore, 
that  this  board  was  the  creature  of  the  Leg- 
islature, and  its  mere  agent  wholly  subject 
to  Its  control,  does  not  detract  one  lota  from 
its  status  as  a  body  capable  of  receiving 
and  holding  property  and  making  binding 
contracts  with  reference  thereto.  The  ques- 
tion still  continues  to  be,  and  is,  whether  or 
not  a  present  Interest  was  Intended  to  be 
conveyed  to  the  board.  If  yea,  then  the 
board  had  a  right  to  make  contracts  with 
reference  to  the  interest  so  conveyed.  If  nay, 
then  the  board  had  in  the  property  no  Inter- 
est with  reference  to  which  it  could  con- 
tract 

I  think  the  state  is  bound  by  the  contract 
which  the  levee  board  made  with  reference  to 
this  property. 

For  these  reasons,  I  respectfully  dissent 
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MUSE  ▼.  GULF  &  S.  I.  R.  CO.  (Na  18,853.) 
(Sopreme  Court  of  Mississippi.  April  5,  1909.) 
Bailboads  (8  484*)— FiBBs— Dbstbuotion  of 

Pbopebtt—^cestions  roB  Juby. 

In  an  action  against  a  railroad  for  de- 
struction of  plaintiffs  property  by  fires  alleged 
to  have  been  started  by  sparks  from  defendant's 
locomotive,  evidence  held  to  require  the  submis- 
sion of  the  case  to  the  jury  on  the  question  of 
defendant's  negligence. 

[Ekl.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  {|  1740,  1743 ;   Dec  Dig.  S  484.*] 

Appeal  from  Circuit  Court,  Bankln  Coun- 
ty;   J.  R.  Byrd,  Judge. 

Action  by  B.  F.  Muse  against  tlie  Gulf  & 
Ship  Island  Railroad  Company.  A  peremp- 
tory Instruction  for  defendant  was  granted, 
and  plaintiff  appeals.  Reversed  and  re- 
manded. 

Tlie  appellant  brought  suit  against  tbe  ap- 
pellee for  the  loss  by  Are  of  Ms  sawmill,  al- 
leged to  have  beea  caused  by  sparks  escaping 
from  the  defendant's  locomotive.  There  were 
no  witnesses  to  prove  that  the  flre  was  caus- 
ed by  sparks  from  the  engine;  but  it  was 
shown  that  the  sawmill,  around  which  had 
accnmulated  sawdust,  shavings,  and  other 
combustible  materials,  was  situated  near  the 
railroad  track,  and  that  there  was  no  fire  on 
or  about  the  premises.  It  was  further  shown 
that  an  engine  of  the  defendant  pnlling  a 
large  number  of  cars  passed  the  mill  a  short 
while  before  the  flre  was  discovered,  and 
emitted  sparks  at  other  places  near  the  mill. 
It  was  further  shown  that  the  weather  was 
extremely  dry,  and  that  a  strong  wind  was 
blowing  from  the  direction  of  the  railroad 
toward  tbe  mill,  and  that  the  engine  was  not 
properly  equipped  with  a  spark  arrester. 
After  plaintifTs  evidence  was  In,  defendant 
moved  for  a  peremptory  instruction,  which 
was  denied.  Defendant  then  introduced  its 
evidence,  and  renewed  its  motion  for  a  per- 
emptory instruction,  which  was  granted ;  and 
from  this  action  of  tbe  court  this  appeal  Is 
prosecuted. 

S.  L.  McLanrln  and  Flowers  &  Whitfield, 
for  appellant  J.  H'.  Neville  and  R.  L.  Dent, 
for  ai^llee. 

WHITFIELD,  0.  3.  The  case  should, 
manifestly,  have  gone  to  the  Jury  on  the 
facts.  A  peremptory  instruction  for  the  de- 
fendant was  error. 

Reversed  and  remanded. 
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DABNBY  V.  CHILD.    (No.  13,831.) 
(Supreme  Court  of  Mississippi.    April  5,  1909.) 

1.  Easements  (J  48*)— Wats. 

Where  complainant  already  had  a  way  of 
necessity  over  defendant's  land,  over  which  be 
might  go  to  his  own  land,  he  was  not  entitled 
to  a  different  way,  though  the  route  used  by 
him  was  at  the  sufferance  of  defendant. 

(Ed.  Note.— For  other  cases,  see  Easements, 
Cent.  Dig.  S  105;    Dec  Dig.  {  48.»] 


2.  Easements    (t    17*)  —  Rxsebvatiors   aitd 

ExcErTioNS— Wats. 

Implied  reservations,  as  against  tbe  express 
covenants  of  a  deed,  are  not  favored  by  the 
courts,  and  are  to  be  limited  to  ways  of  strict 
necessity,  and  that  the  land  was  practically 
given  by  the  grantor  to  the  grantee  is  Imma^ 
terial. 

[Ed.  Note.— For  other  cases,  see  Easement% 
C^t  Dig.  S  45;   Dec  Dig.  i  17.*] 

Appeal  from  Chancery  CJourt,  Warren 
Ciounty;   J.  S.  Hicks,  Chancellor. 

Bill  by  Marye  Dabney  against  T.  B.  Child. 
Judgment  for  defendant,  and  plaintiff  ap> 
peals.    AflSrmed. 

Moncure  Dabney,  for  appellant  McLaiii> 
In,  Armistead  &  Brien,  for  appellee. 

MAYES,  J.  The  complainant  In  this  case 
executed  to  (3hlld  a  simple  warranty  deed 
to  one  acre  of  land  Id  section  6,  township 
16,  range  5  E.,  In  Warren  coimty,  and  the 
deed  contains  no  reservation  of  any  ease- 
ment whatever.  The  object  of  this  salt  Is 
to  have  the  court  declare  that  when  this  con- 
veyance was  made  there  was  an  implied 
reservation  in  the  deed  that  complainant 
should  have  a  right  of  way  to  his  own  prem- 
ises over  the  land  conveyed,  on  the  Idea  that 
It  Is  a  way  of  necessity. 

The  complainant  has  not  brought  himself 
within  that  rule  of  law  which  would  war- 
rant the  conrt  in  declaring  that  there  was 
any  way  of  necessity  reserved  by  implication 
in  the  deed,  since  the  bill  itself  shows  that 
tbe  way  sought  to  be  established  is  no  more 
than  a  way  of  convenience,  and  in  no  sense 
one  of  necessity,  since  ChUd  has  already 
given  him  another  way  by  which  he  has  free 
access  to  and  from  his  premises.  One  of 
the  charges  in  the  bill  is  that  complainant  Is 
allowed  "to  pass  to  and  from  his  land  over 
land  belonging  to  Child  north  of  the  one  acre^ 
but  tbat  this  is  by  sufferance  of  said  Child, 
and  whldi.  It  avers,  the  complainant  has  no 
right  to,  but  enjoys  merely  at  defendant's 
wUl,  and  alleges  that  he  has  a  right  of  way 
over  the  strip,  which  CSiIld  denies,  and  re- 
fuses to  allow  him  to  cross  for  this  purpose, 
and  that  he  seeks  herein  to  have  this  court 
decree  him  this  right"  It  is  thus  seen  that 
the  complainant  already  has' a  way  of  ne- 
cessity open  to  him,  over  which  he  may  go 
to  the  very  land  in  question,  and  there  can 
exist  no  right  to  claim  another  and  different 
way  as  a  way  of  necessity,  even  though  the 
route  now  used  may  be  at  the  sufferance  of 
ChUd.  If  the  appellant  desires  a  private  and 
permanent  right  of  way.  Code  1906,  §  4411, 
provides  an  adequate  remedy  whereby  he 
may  have  a  private  way  laid  out 

In  11  Cyc.  p.  1171,  a  clear  statement  of 
the  law  in  regard  to  implied  reservations  in 
deeds  is  made,  supported  by  a  great  many 
authorities,  and  we  quote  that  statement 
with  approv.ll.  It  is  there  said:  "If  tbe 
grantor  intends  to  reserve  any  right  over  the 
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tenement  granted.  It  it  bis  duty  to  reserre  It 
expressly  in  tbe  grant.  To  aay  that  a 
grantor  reserves  to  himself  In  entirety  that 
which  may  be  beneficial  to  him,  but  which 
may  be  most  injurious  to  his  grantee,  it 
Quite  contrary  to  the  principle  upon  which 
an  implied  grant  depends,  which  is  that  a 
grantor  shall  not  derogate  from  or  render 
less  effectual  his  grant,  or  render  that  which 
be  has  granted  less  benefldal  to  his  grantee. 
Accordingly,  where  there  is  a  grant  of  land, 
with  full  covenants  of  warranty,  without  ex- 
press reservation  of  easements,  the  best-con- 
sidered cases  hold  that  there  can  be  no  res- 
ervation by  implication,  unless  the  easement 
is  strictly  one  of  necessity ;  for  the  operatl<»i 
of  a  plain  grant,  not  pretended  to  be  other- 
wise than  In  conformity  with  the  contract 
between  the  parties,  ought  not  to  be  limited 
and  cnt  down  by  the  fiction  of  an  implied 
reservation." 

We  do  not  think  that  the  case  of  Pleas 
T.  Thomas,  76  Miss.  49S,  22  South.  820,  is 
at  all  in  point  under  the  facts  of  this  case. 
In  the  case  just  referred  to  the  way  claimed 
was  one  of  necessity,  well  marked  out,  and 
had  been  in  use  for  a  considerable  space  of 
time.  Not  so  here.  The  way  is  not  one  of 
necessity,  and  It  is  not  shown  that  it  was 
ever  in  use  as  a  right  of  way.  The  court 
said  In  Pleas  v.  Thomas:  "The  principles  of 
law  governing  the  case  are  not  doubtful,  but 
their  application  to  peculiar  facts  Is  difficult 
and  delicate."  We  repeat  the  same  here; 
but  we  do  not  think  that  appellant  has 
shown  any  such  facts  as  would  authorize  us 
to  declare  that  there  Is  an  Implied  reserva- 
tion of  a  way  of  necessity  In  the  deed  of  con- 
veyance, when  no  necessity  exists.  Implied 
reservations,  as  against  the  express  cove- 
nants of  a  deed,  are  not  favored  by  the 
courts,  and  are  to  be  limited  to  ways  of  strict 
necessity.  The  fact  that  the  land  was  prac- 
tically given  to  Child  by  Dabney  in  no  way 
alters  the  principle. 

Affirmed. 


(96  MlBS.  B7t) 

PEETS  ft  NORMAN  CO.  y.  BAKBB. 

(No.  13,813.) 

(Supreme  Court  of  Mississippi.    April  5,  1909.) 

Lardlobd  Ann  Tsrakt  ({  252*)— IiBii  on 
Cbop  roB  Rkwt— CoRVEBSioN  BT  Tenant's 
Cbeditobs  as  Against  Landlobd. 

Where  a  tenant,  without  having  paid  his 
tent,  delivered  his  crop  of  tomatoes  to  mer- 
chants, with  whom  he  had  an  open  account,  with 
the  understanding  that  they  were  to  ship  them 
out  of  the  state  and  credit  the  proceeds  of  their 
sale  on  bis  account,  which  was  done,  it  con- 
stituted, as  afrainst  the  landlord,  a  convetsion  of 
the  tomatoes  in  this  state,  rendering  the  mer- 
chants liable  to  the  extent  of  the  landlord's  lien, 
under  Code  1906,  I  2S32,  for  the  rent,  which  did 
not  exceed  the  proceeds  of  the  crop. 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Cent.  Dig.  i  1022;   Dec  Dig.  {  252.*] 


Appeal  from  Circuit  Court,  Copiah  Coun- 
ty;  W.  H.  Potter,  Judge. 

fluit  by  Fred  N.  Baker  against  the  Peeta 
&  Norman  Company.  From  a  judgment  for 
plaintiff,  defendant  appeals.    Affirmed. 

R.  N.  ft  H.  B.  Miller,  for  appellant 

BdLiYBS,  J.  This  is  a  suit  by  F.  N.  Baker 
against  Peets  &  Norman  Company  to  recov- 
er the  alleged  value  of  300  crates  of  tomatoes 
claimed  to  have  been  bought  by  Peets  &  Nor- 
man Company  from  one  T.  W.  Packer.  The 
claim  of  Baker  grows  out  of  a  rental  con- 
tract which  he  had  with  Packer  for  the 
lease  of  certain  agricultural  lands  during  the 
year  1907.  The  right  attempted  to  be  assert- 
ed against  Peets  ft  Norman  Company  la  bas- 
ed on  section  2882  of  the  Code  of  1906 
whereunder  is  given  to  the  landlord  a  lien 
on  all  the  agricultural  products  grown  on 
the  leased  premises,  eta 

All  of  the  witnesses  in  this  case  testify 
with  great  candor  and  fairness,  but  the  facts 
are  about  as  follows,  viz. :  Baker,  being  the 
owner  of  certain  lands  in  Copiah  county, 
made  a  lease  of  same  to  one  T.  W.  Packer 
for  the  year  1907.  Peets  ft  Norman  Com- 
pany are  merchants,  and  during  the  year  fur- 
nished Packer,  on  open  account,  a  considera- 
ble quantity  of  merchandise,  largely  exceed- 
ing in  value  the  proceeds  of  tomatoes  receiv- 
ed by  Peets  ft  Norman  Company  from  Pack- 
er. The  crop  made  by  Packer  consisted  al- 
together of  a  tomato  crop,  and  It  is  shown 
by  Mr.  Baker  that  Mr.  Packer  delivered  the 
tomatoes  grown  on  the  land  to  Mr.  Norman, 
of  the  firm  of  Peets  ft  Norman  Company, 
without  having  discharged  the  debt  owing  for 
the  rent,  and  Baker  claims  Peets  ft  Norman 
Company  converted  these  tomatoes  and  ai>- 
plled  the  proceeds  of  same  to  the  payment  of 
the  debt  which  Packer  owed  him,  thereby 
defeating  his  (Baker's)  claim  for  rent;  hence 
this  suit  for  the  conversion.  It  Is  agreed 
that  Packer  owes  Baker  a  balance  of  |1S0 
tor  rent  for  1907  at  the  date  of  this  suit 

Mr.  Baker  testified  that  he  had  a  talk  with 
Norman  some  time  in  June,  and  told  him 
that  Packer  had  not  paid  his  rent,  and  that 
he  would  hold  Peets  ft  Norman  Company  re- 
sponsible for  the  value  of  the  tomatoes  re- 
ceived by  them.  This  Is  not  dlq;>uted  by 
Norman  but  Norman  says  that  he  thinks  this 
conversation  occurred  about  the  dose  of  the 
tomato  season. 

Mr.  Dodds,  the  bookkeeper  for  Peeta  ft 
Norman  Company,  testified  that  he  had  a 
conversation  with  Baker  in  reference  to  the 
Tom  Packer  tomatoes ;  that  in  that  conversa- 
tion Baker  told  him  that  the  rents  were  not 
paid,  but  he  does  not  think  he  mentioned 
what  Baker  said  to  Norman;  that  all  dur- 
ing the  time  Peets  ft  Norman  Company  were 
receiving  the  tomatoes  from  Packer  he 
(Packer)  was  trading  with  them  on  open  ac: 
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Connt,  and  was  shipping  the  tomatoes 
through  the  firm  of  Peets  ft  Norman  Com- 
pany; that  the  shipping  began  on  the  28th 
day  of  May,  and  stopped  about  the  5th  of 
Jnly;  and  In  answer  to  a  direct  Interroga- 
tory he  was  asked  this  question:  "Q.  What 
was  the  amount  of  tomatoes  he  (Packer)  de- 
livered to  you?  A.  The  total  number  of 
crates  was  402,  and  the  amount  was  $256.00. 
He  owed  something  like  $300  to  the  store  at 
the  beginning  of  the  season.  He  delivered 
these  tomatoes  to  be  placed  to  this  account" 
He  further  says  that  these  tomatoes  were  de- 
livered to,  and  they  were  shipped  out  of  the 
state  of  Mississippi  by,  Peets  &  Norman 
Company,  and  sold  in  foreign  markets. 

Webster  MiUsaps  testifies  that  he  went 
with  Baker  to  Peets  9c  Norman  Company's 
store  and  looked  at  the  books  to  see  if  there 
was  enough  to  pay  the  rent,  and  that  at  the 
time  they  went  there  the  books  showed,  ac- 
cording to  ilia  liest  recollection,  that  at  the 
time  of  the  notice  Peets  ft  Norman  Company 
liad  then  received  from  Packer  tomatoes  of 
the  value  of  $164 ;  that  after  Peets  ft  Nor- 
man Company  were  notified  they  received 
from  Packer  other  tomatoes  of  the  value  of 
about  $100. 

Packer,  tlie  tenant,  testifies  that  he  does 
not  know  exactly  how  many  tomatoes  he  took 
PeetB  ft  Norman  Company,  but  tliat  he 
brought  them  in  there  to  Norman  and  took 
taia  receipts.  Be  further  says.  In  answer  to 
the  Interrogatory  as  to  whether  or  not  there 
was  any  understanding  between  Iiim  and 
Norman  about  what  to  do  with  the  proceeds 
of  the  sale,  that  he  had  on  account  there, 
and  that  Dodda,  the  bookkeeper,  gave  tiim 
credit  on  his  account  for  the  tomatoes  ship- 
ped, and  all  the  proceeds  of  the  tomatoes 
shipped  through  Norman  were  applied  to  his 
account,  and  statements  were  rendered  show- 
ing the  amount  they  brought  On  cross-ex- 
amination he  is  asked  the  following  ques- 
tions, viz. :  "Q.  Tou  turned  over  all  your  to- 
matoes to  Norman  that  you  raised?  A.  Xes, 
sir.  Q.  And  the  proceeds  of  the  sale  were 
applied  to  your  account?  A.  Yes,  sir.  Q. 
Xou  never  saw  a  cent  of  the  money?  A.  No, 
sir;  bat  I  always  got  the  consignment  re- 
ceipts." 

In  Norman's  testimony  he  states  that 
Packer  owed  him  an  account  amounting  to 
$560.76,  and  when  asked,  "Q.  How  many  to- 
matoes did  you  buy  from  him?"  be  answer- 
ed: "A.  I  see  three  dlCFerent  shipments, 
amounting  to  $60.  This  was  applied  on  his 
accounts,  the  tomatoes  you  see  here.  I  be- 
lieve in  telling  the  truth  about  it  I  can 
show  you  from  our  books.  The  tomatoes  that 
were  bought  from  Packer  haven't  been  en- 
tered here.  The  tomatoes  he  grew  on  the 
Baker  place  were  applied  on  his  account  and 
those  he  sold  for  Lewis  ft  Byrd  were  paid 
for  at  the  time."  Norman  does  not  deny 
that  the  tomatoes  were  received  to  be  ap- 
plied to  the  account  of  Packer,  as  stated  by 


Dodds,  when  the  proceeds  «ai<ndd  b«  return- 
ed, and  does  not  deny  that  iM  kndw,  at  the 
time,  that  Padcer  was  the  tenant  of  Baker. 

The  facts  constitute  a  conversion  by  Nor^ 
man  of  the  tomatoes  in  tills  state,  and  he  ia 
est<9ped  to  deny  that  they  were  so  convert- 
ed. Baker  is  not  seeking  to  recover  as  for 
a  conversion  against  the  purchaser  of  the  to- 
matoes who  bought  outside  of  the  state,  but 
the  suit  is  against  one  who  converted,  or 
gave  active  agency  in  tills  state  in  defeating 
the  landlord's  lien  in  order  that  he  might 
convert  tlie  proceeds  to  tiie  payment  of  the 
tenant's  debt  with  him.  After  Norman  had 
the  ccmversation  with  Baker,  when  Baker 
told  him  that  he  would  hold  him  for  the  val- 
ue of  the  tomatoes,  the  testimony  then  shows 
that  he  received  enough  tomatoes  from  Pack* 
er  to  about  discharge  the  debt  owing  to  Bak< 
er  for  the  aop  year  of  1907  for  the  leased 
premises.  In  other  words,  the  uncontradict 
ed  testimony  shows  that  Packer  delivered 
the  tomatoes  to  Norman  to  be  placed  on  his 
account  and  tliey  were  received  with  tills 
understanding.  The  only  thing  remaining  to 
be  done  by  Norman  was  to  ship  them  to  the 
market  and  make  tlie  actual  credit  on  the 
books,  when  the  returns  came  back  showing 
the  amount  of  the  proceeds.  The  tomatoes 
were  taken  to  Iforman  with  the  Intent  to  be 
applied  to  the  account  They  were  received 
by  Norman  for  this  purpose,  and  shipped  out 
of  tlie  state  for  the  purpose  of  converting 
them  into  money,  intending,  at  the  time 
when  the  proceeds  should  come  In,  that  they 
should  be  applied  as  a  payment  of  Packer's 
debt  If  these  facts  do  not  make  Peets  ft  Nor- 
man Company  liable  for  a  conversion  of 
these  tomatoes,  the  lien  attempted  to  be  giv- 
en to  landlords  under  section  2832  of  the 
Code  of  1906  is  ihythlcal. 

In  the  face  of  these  facts,  showing  active 
agency  of  Peets  ft  Norman  Company  in  this 
state  looking  towards  a  sale  of  these  toma- 
toes outside  of  the  state  and  an  application 
of  the  proceeds  to  Packer's  debt  with  them, 
the  principle  declared  by  the  cases  of  Ball  t. 
Sledge,  82  Miss.  749,  35  South.  214,  and  MiU* 
saps  V.  Tate,  76  Miss.  150,  21  South.  663,  have 
no  application.  The  conversion  of  the  agri- 
cultural products  must  take  place  outside  of 
the  state  in  order  to  make  the  principle  ap- 
plicable, and  there  must  have  been  no  active 
agency  on  the  part  of  the  person  seeking  to 
invoke  the  principle  taking  place  in  this 
state  and  looking  to  a  shipment  out  of  the 
state.  In  the  cases  of  MlUsaps  v.  Tate,  76 
Miss.  150,  21  South.  663,  Easom  v.  Johnson. 
69  Miss.  S71,  12  South.  446,  and  Warren  v. 
Jones,  70  Miss.  202,  14  South.  25,  this  court 
held  that  one  who  has  purchased  or  convert- 
ed agricultural  products,  on  which  there  Is 
a  landlord's  lien,  Is  liable  to  the  landlord  for 
the  value  thereof,  whether  the  party  purchas- 
ing or  converting  same  has,  or  does  not  have, 
any  knowledge  of  the  fact  ttiat  the  lien  ex- 
ists.   If  this  be  true,  how  can  it  ever  be  held 
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that  a  creditor  of  a  tenant,  knowing  tbat  tbe 
tenancy  exists,  does  not  then  and  there  so 
convert  agricultural  products  as  to  make  him 
liable  for  the  proceeds  thereof,  when  the 
facts  show  that  he  accepts  the  agricultural 
products  In  this  state  from  the  tenant,  In- 
tending to  apply  the  proceeds  to  the  payment 
of  the  account,  ships  the  agricultural  prod- 
acts  away  for  the  tenant  to  enable  him  to 
convert  them  into  money,  has  receipts  sent 
back  to  himself,  and  credits  the  amount  to 
the  account  of  the  tenant,  merely  rendering 
to  him  an  account  of  the  amount  of  the 
sales?  Let  us  see  If  Ball  t.  Sledge  or  Mill- 
saps  T.  Tate  Is  authority  for  any  such  prop- 
osition. 

In  the  case  of  Ball  t.  Sledge,  82  Miss.  747, 
35  South.  214,  there  was  no  controversy  In- 
volving the  rights  of  a  landlord,  except  In- 
cidentally. There  was  no  landlord  In  that 
case  at  all.  The  facts  show  that  Sledge  rented 
lands  In  this  state  from  one  Wiliiamson  for 
the  year  1800  and  agreed  to  pay  $150  as 
rent  Afterwards  Sledge  gave  a  deed  in 
trust  to  Ball,  who  was  a  merchant  living 
In  Memphis,  on  his  crop  and  some  live  stock, 
etc.,  for  advances  to  be  made  him  by  them 
for  the  year  1900.  Ball  knew  of  Sledge's 
lease  contract  with  Williamson,  and  paid 
WilUamson  Sledge's  rent  for  the  year.  At 
the  end  of  the  year  Sledge  failed  to  pay  Ball 
for  the  advances  made  him,  and  early  In 
1901  Ball  sent  his  agent  Into  Mississippi  to 
see  Sledge,  who  then  owed  a  balance  of 
|295  on  account  and  the  $150  for  rent  that 
Ball  had  paid  to  Williamson  for  him.  A 
settlement  was  agreed  upon  between  the 
agent  of  Bali  and  Sledge,  whereby  certain 
personal  property  was  turned  over  by  Sledge 
to  be  sold  tor  the  purpose  of  paying  the  debt 
Accordingly  the  property  was  sold  and  the 
proceeds  applied  to  the  payment  of  the  ac- 
count alone,  the  agent  at  the  time  overlook- 
ing the  amount  that  had  been  paid  for  Sledge 
to  WiUianison  as  rent  and  the  agent  turn- 
ed over  a  little  surplus  to  Sledge.  The  mis- 
take was  shortly  discovered,  and,  as  Sledge 
declined  to  rectify  It  an  action  of  replevin 
was  Instituted  under  the  deed  In  trust  to 
recover  from  Sledge  the  property  under  the 
^eed  in  trust  for  the  purpose  of  satisfying 
this  Indebtedness.  Sledge  defended  on  the 
idea  that  the  deed  In  trust  did  not  cover  the 
rent  paid  to  Williamson  by  Ball  for  him, 
and  the  court  so  Instructed.  On  the  other 
hand.  Ball  sought  to  fix  liability  on  Sledge 
under  the  deed  -In  trust  by  asking  the  court 
to  instruct  the  jury  that  though  they  be- 
lieved Sledge  shipped  cotton  to  him  in 
Memphis,  and  there  sold  It  to  him,  still  If 
they  believed  that  the  cotton  was  subject  to 
the  landlord's  Hen  of  Williamson,  and  that 
Ball  had  actual  knowledge  of  this  fact  and 
discharged  the  lien,  the  cotton  having  been 
shipped  to  Ball  either  because  of  the  con- 
tract had  by  Ball  with  Sledge,  or  because  of 
demand  made  for  the  shipment  of  the  cot- 
ton, then  they  should  find  Sledge  liable  un- 


der the  deed  In  tmst  The  ease  was  decided 
for  Ball  on  anothw  ground,  but  the  court 
said  as  to  this  Instruction  that  It  should 
have  been  refused,  saying:  "It  was  decided 
In  MUlsaps  t.  Tate,  75  Miss.  150,  21  South. 
663,  upon  a  case  strikingly  similar  to  the  one 
here  presented,  that  the  lien  granted  land- 
lords by  our  law  did  not  attach  to  cotton 
shipped  out  of  the  state,  and  the  purchaser 
was  not  liable,  even  where  he  has  actual  no- 
tice of  the  existence  of  the  lien.  The  fact 
that  appellants  paid  the  landlord  a  portion 
of  the  proceeds  of  cotton  received  beyond  the 
confines  of  the  state  does  not  alter  the  con- 
trolling legal  principles.  The  record  does 
not  show  that  the  payment  was  made  by  the 
direction  of  the  tenant  and  appellants  In  this 
case  are  not  asserting  any  rights  as  assignees 
of  the  landlord."  This  case  shows  that  Ball 
was  attempting  by  this  instruction  to  be 
subrogated  to  the  rights  of  the  landlord  in 
regard  to  the  Hen,  even  though  the  purchase 
had  been  made  outside  of  the  state,  and  the 
court  properly  held  that  this  could  not  be 
done,  both  because  the  sale  was  made  out- 
side the  state  and  because  Ball  had  not  at- 
tempted to  assert  any  rights  against  Sledge 
as  assignee  of  Williamson.  It  is  thus  seen 
that  the  Ball  Case  Is  no  authority  under  the 
facts  of  tUs  case. 

The  Millsaps  Case,  In  75  Miss.  150,  21 
South.  663,  is  equally  without  application  to 
the  facts  of  this  case.  Millsaps  owned  a 
plantation  In  Washington  county,  Miss.,  and 
leased  same  for  the  year  1893.  Tate  lived 
In  Memphis,  Tenn.,  and  the  tenants  executed 
to  him  a  deed  In  trust  on  the  crops  to  be 
grown  on  the  leased  premises  during  the 
year.  In  the  fall  the  tenants  shipped  the 
cotton  to  Tate  In  Memphis,  and  Tate  then 
sold  and  applied  the  proceeds  to  his  indebt- 
edness, and  the  rent  was  left  unpaid.  Ttxe 
record  does  not  show  that  Tate  was  ever  in 
the  state,  and  it  nowhere  appears  that  the 
tenants  delivered  to  him  any  of  the  cotton 
within  the  limits  of  the  state  of  Mississippi. 
Millsaps  sued  Tate,  and  the  court  said  that 
the  Hen  stopped  at  the  state  line  under  the 
facts  of  this  case.  It  was  further  argued  In 
this  case  that  the  mere  fact  that  Tate  took  a 
deed  in  trust  on  the  cotton  to  be  grown  by 
the  tenants  on  the  leased  premises  for  the 
year  1893,  stipulating  that  the  tenant  should 
ship  to  Tate  all  the  agricultural  products 
raised  on  the  leased  premises,  fixed  fraudu- 
lent and  unlawful  participation  on  the  part 
of  Tate,  and  the  court  said  that  this  act 
alone  would  not  render  Tate  liable,  and  ad- 
ditionally said:  "Appellees  had  no  agency  in 
shipping  the  cotton  out  of  this  state.  They 
did  not  order  it  done.  They  did  not  know  it 
had  been  shipped  at  all,  until  notified  by  the 
railroad  company  of  its  arrival.  As  a  mat- 
ter of  fact,  they  did  not  know  that  the 
landlord's  claim  for  rent  had  not  been  fully 
paid,  and  they  did  not  know  the  cotton  was 
raised  on  the  leased  premises."  Now,  all 
these   things,    which   the   court   said  Tats 
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did  not  know,  PeetB  &  Norman  Company 
did  know.  Peets  ft  Norman  CJompany  did 
bare  an  agency  In  shipping  the  tomatoes 
ont  of  the  state.  All  their  assistance  in 
accomplishing  this  was  given  within  the 
state.  They  knew  that  the  landlord's  rent 
had  not  been  paid,  and  they  knew  that  the 
tomatoes  were  raised  on  the  leased  premises. 
They  shipped  them  away  in  order  to  apply 
the  proceeds  to  their  debt,  and  when  the  re- 
turns came  they  did  apply  It  to  their  debt 
and  cut  out  the  landlord. 

In  the  case  of  Hernandez  v.  Aaron,  '73 
Miss.  434,  16  South.  910,  It  was  held  that, 
when  cotton  liable  under  a  deed  in  trust  was 
shipped  and  sold  to  a  party  outside  of  the 
state,  such  party  was  not  liable  to  the  holder 
of  the  lien,  and  it  was  satd,  further:  "Ap- 
pellant was  not  aware  of  this  shipment  when 
it  was  made,  nor  was  he  informed  of  appel- 
lee's liens  under  his  trust  deeds  until  after 
the  cotton  had  been  sold  In  New  Orleans.  He 
did  not  receive  the  cotton  at  all  in  'Wilkin- 
son county."  It  will  be  noted  that  the  court 
was  very  careful  to  state  none  of  the  cotton 
was  received  by  the  purchaser  in  this  state; 
for.  If  it  had  been,  there  would  undoubted- 
ly have  been  a  liability.  Almost  Identical 
in  Its  holding  is  the  case  of  Cbism  y.  Thom- 
son, 73  Miss.  410,  19  South.  210. 

If  there  can  ever  arise  under  the  statute 
any  case  where  a  creditor  of  a  tenant  can  be 
made  liable  to  the  landlord  for  the  rent, 
where  It  is  not  shown  that  the  creditor  ac- 
tually took  the  products  themselves  at  an 
agreed  valuation  at  the  time,  though  in 
truth  and  in  fact  converted  and  intended  to 
convert  the  products  to  bis  own  use  at  the 
time  he  received  them,  this  is  the  case. 

Affirmed. 


(94  Htes.  40() 

BENNETT  BROS,  et  al.  y.  DBMPSET. 
(No.  13,854.) 

(Supreme  Court  of  Mississippi.    April  S,  1909.) 

1.  Homestead  (8  162*)— Abandonmknt— Lia- 
bility TO  Execution. 

Code  1906,  ^  2146,  exempts  from  execu- 
tion land  and  buildings  owned  and  occupied  as 
a  residence;  and  section  2157  makes  the  home- 
stead liable  to  debts  whenever  the  debtor  "shall 
cease  to  reside  on  his  homestead,"  unless  the  re- 
moval is  because  of  some  casualty  or  necessity, 
and  with  the  purpose  of  speedily  reoccnpying  the 
same,  etc.  Held  that,  where  a  woman  moved 
from  her  homestead  to  a  nearby  town  to  conduct 
a  l>oarding  house  in  a  place  which  she  purchased 
in  part  with  borrowed  money  secured  by  mort- 
gage on  her  homestead,  it  was  an  abandonment 
thereof,  subjecting  it  to  execution  on  a  judg- 
ment against  her,  though  it  was  her  purpose  to 
return  thereto  in  case  she  failed  to  pay  for  the 
place  into  which  she  moved,  and  her  net  interest 
In  the  two  places,  after  payment  of  the  mort- 
gages thereon,  amounted  to  less  than  the  home- 
stead value  allowed  by  statute. 

[Bd.  Note.— For  other  cases,  see  Homestead, 
Cent  Dig.  $S  315-319;   Dec.  Dig.  §  102.»] 


2.  HOItESTKAD   (I   66*)— VAI.UB— MOBTOAOK  AS 

AmcTiNO  QuANTTrr  or  Land. 

The  fact  that  there  is  a  mortgage  oa  home- 
stead land,  thus  cutting  down  the  net  value 
thereof,  does  not  authorize  the  claim  of  a  great- 
er quantity  of  land  than  conld  be  claimed  if 
there  were  no  mortgage. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent.  Dig.  |  97;   Dec.  Dig.  |  66.*] 

3.  HOUESTKAD     (I    171*)— MOBTOAOB    AS    COtt' 

STiTTrriNO  DisFoaiO.  or  Propebtt— Liabii.- 

rrr  to  Exkcutior— "Dispobal." 

The  giving  of  a  mortgage  on  exempt  prop- 
erty is  not  a  "disposal"  thereof,  within  the 
meaning  of  Code  1906,  {  2158.  providing  that, 
where  an  owner  disposes  of  exempt  property,  it 
shall  not  thereby  become  liable  to  bis  debts ;  and 
so  section  2139,  d.  10,  par.  "b,"  exempting  the 
proceeds  of  a  sale  of  such  propertr,  does  not  ap- 

Ely  to  a  case  where  a  homestead  is  mortgaged 
1  acquiring  another  place,  to  which  the  occu- 
pant removed,  and  an  execution  is  thereupon 
levied  against  the  homestead ;  there  having  been 
no  sale  of  the  property  and  no  attempt  to  sub- 
ject the  proceeds  of  a  sale  to  the  creditor's  debts. 
[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent.  Dig.  J  338;   Dec.  Dig.  |  171.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3,  pp.  2113,  2114.] 

4.  Jddoment  ({  482*}— Coixatebai.  Attack. 

A  judgment  defendant,  regularly  served  with 
summons  and  notified  of  the  suit,  but  failing  to 
make  any  sort  of  defense,  and  permitting  judg- 
ment to  be  taken  against  her  for  the  full  amount 
sued  for,  is  precluded  by  the  judgment  from  any 
collateral  attack  thereon. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  i  918;   Dec.  Dig.  i  482.*] 

Appeal  from  Chancery  Court,  Winston 
County;  J.  F.  McCool,  Chancellor. 

Injimctlon  by  Mrs.  Ella  Dempsey  against 
Bennett  Bros,  and  others.  From  a  decree  in 
favor  of  complainant,  defendants  appeal.  Re- 
versed. 

This  la  an  appeal  from  a  decree  of  the 
chancery  court  enjoining  the  appellants  from 
proceeding  to  sell  under  execution  certain 
lands  claimed  by  appellee  as  a  homestead. 

L.  H.  Hopkins,  for  appellants.  Rodgers  ft 
Brantley,  for  appellee. 

MAYES,  J.  On  the  81st  day  of  Decembw, 
1906,  Mrs.  Ella  Dempsey  owned  and  occupied 
as  a  homestead  the  following  described  lands, 
to  wit :  The  E.  %  of  N.  W.  %,  less  11  acres 
off  the  west  side;  the  exact  description  of 
the  land  being  set  ont  in  full  in  the  bill  filed 
herein.  The  above  land  lies  Just  ontside  of 
the  corporate  limits  of  the  town  of  Lonis- 
yille.  In  Winston  county.  Mrs.  Dempsey  con- 
tinued to  own  and  occupy  the  above  premises 
as  a  homestead  until  in  the  early  part  of 
1908,  when  she  purchased  another  place  from 
one  Riley;  this  latter  place  being  about  a 
quarter  of  a  mile  from  the  former,  and  being 
located  in  the  town  of  Louisville.  The  tes- 
timony shows  that  the  Riley  place  cost  her 
$1,680,  and  that  the  other  place,  outside  of 
the  corporate  limits,  and  from  which  she 
moved,  was  of  the  value  of  about  $2,000. 
There  Is  no  dispute  as  to  the  fact  that  early 
in  1908,  when  Mrs.  Dempsey  purchased  the 


•For  other  cases  see  ume  topic  sod  section  NUMBER  In  Dec.  *  Am.  Digs.  1907  to  date,  ft  Reporter  Indexes 


Digitized  by 


Google 


902 


48  SOUTHERN  REPORTBR. 


(lilas. 


Riley  place,  Bhe  abandoned  her  former  borne, 
and  moved  Into  tbe  Rlley  place,  and  com- 
menced conducting  a  boarding  honse.  She 
Bays  that.  If  she  falls  to  pay  all  that  she 
now  owes  on  the  Rlley  place,  she  expects  to 
more  back  on  the  place  outside  of  the  cor- 
poration, and  claims  that  place  as  her  home- 
stead, and  not  the  Rlley  place,  In  the  event 
she  fails  to  pay  for  tbe  latter.  In  order  to 
pay  for  the  Rlley  place,  she  executed  a  mort- 
gage on  her  then  homestead  to  the  M.  &  F. 
Bank,  of  Louisville,  and  borrowed  $1,320, 
which,  after  paying  some  other  debts  on  tbe 
place,  she  used  to  make  a  partial  payment  aa 
the  Rlley  place,  falling  short  about  $880, 
which  latter  sum  she  borrowed  from  one  W. 
F.  McMlUln.  Now,  at  the  time  of  the  Instlto- 
tlon  of  this  suit,  Mrs.  Dempsey  was  living  at 
the  Rlley  place,  having  abandoned  her  for- 
mer home  to  take  up  her  abode  there,  and  she 
had  a  mortgage  on  both  places,  aggregating 
the  ram  of  $2,200.  Some  time  in  May,  1908, 
and  while  Mrs.  Dempsey  was  living  at  the 
Riley  place,  Bennett  Bros,  et  aL  had  an  ex- 
ecution levied  on  the  abandoned  homestead 
for  the  purpose  of  satisfying  a  Judgment  that 
th«y  had  recovered  against  her  In  February, 
1908,  aggregating  the  sum  of  1158.78.  After 
the  levy  of  the  execution  Mrs.  Dempsey  enjoin- 
ed tbe  sale  thereunder  on  the  Idea  that  the 
property  was  exempt,  and  the  theory  of  the 
Injtmction  seems  to  be  that,  because  the  net 
Interest  that  Mrs.  Dempsey  has  In  the  two 
properties,  after  paying  off  the  mortgages,  la 
less  than  the  value  of  a  homestead  exemp- 
tion, and  because  it  is  her  Intention  to  sell 
her  former  homestead  and  apply  the  pro- 
ceeds of  same  to  the  payment  of  the  debts 
due  on  both  places,  that  therefore  tbe  aban- 
doned homestead  is  not  liable  to  creditors. 
The  two  places  are  separate  and  distinct,  situ- 
ated over  a  quarter  of  a  mile  apart,  and  tbe 
value  at  tbe  two  places  is  proven  to  be 
$3,600.  The  chancellor  sustained  the  injunc- 
tion, making  It  perpetual,  from  which  an  ap- 
peal is  prosecuted  here. 

There  can  be  no  doubt  but  that  Mrs.  Demp- 
sey has  abandoned  the  place  lived  on,  and 
has  established  her  home  on  the  Riley  place, 
in  the  town  of  Louisville,  and  her  former 
home  is  therefore  liable  to  the  payment  of 
her  debts.  Section  2146  of  the  Code  of  1906 
only  exempts  the  land  and  buildings  owned 
and  occupied  as  a  residence,  and  when  occu- 
pation ceases  the  property,  if  still  owned  by 
the  debtor,  becomes  liable  to  the  creditor  for 
the  payment  of  debta  Section  2167,  Code 
1906,  makes  the  homestead  liable  to  debts 
whenever  the  debtor  "shall  cease  to  reside 
on  his  homestead,"  unless  the  removal  be 
temporary,  by  reason  of  some  casualty  or 
necessity,  and  with  the  purpose  of  speedUy 
reoccupylng  same,  etc.  Mrs.  Dempsey's  own 
testimony  makes  ont  a  clear  case  of  aban- 
donment within  the  meaning  of  the  statute. 


She  has  no  purpose  to  return  unless,  as  sb* 
says,  she  falls  to  pay  for  the  Rlley  places 
Tbe  court  cannot  presume  this  contingency 
will  happen,  and  Mrs.  Dempsey  has  no  Inten- 
tlon  of  returning  unless  it  does.  Her  removal 
to  the  Riley  place  Is  permanent,  In  so  far  aa 
she  is  able  to  make  It  so.  The  fact  that  she 
Intends  to  sell  her  former  place  to  pay  for 
the  Rlley  place  does  not  alter  the  situatl<Hi 
under  the  facts  of  this  case.  One  can  only 
hold  as  exempt  the  land  and  buildings  owned 
and  occupied  as  homestead,  and  occupation 
is -one  of  the  essentials  necessary  to  a  suc- 
cessful dalm  of  exemption,  except  as  modified 
by  section  2167,  and  Mrs.  Dempsey  does  not 
bring  herself  within  that  exception. 

Neither  can  it  make  any  difference  that 
her  net  Interest  In  the  two  places,  after  the 
payment  of  the  mortgages,  amounts  to  less 
than  the  homestead  value  allowed  by  the 
atatute.  The  law  does  not  exempt  but  one 
homestead.  That  homestead  may  be  of  th« 
value  of  $3,000,  or  less  than  that  value ;  bat, 
if  It  be  less  than  $3,000  in  valuer  this  does 
not  warrant  the  debtor  In  claiming  another 
tract  of  land,  remote  from  the  homestead  and 
in  no  way  used  in  connection  therewith,  as 
exempt  in  order  to  make  up  the  value  of  the 
homestead.  Tbe  statute  does  not  exempt 
lands  of  the  value  of  $3,000  to  a  debtor,  situ- 
ated anywhere;  but  It  exempts  land,  etc., 
occupied  as  a  residence,  this  land  so  occupied 
not  to  exceed  in  quantity'  160  acres,  or  In 
value  the  sum  of  $3,000,  where  the  homestead 
claimed  is  in  the  country,  as  Is  the  case  here. 

Nor  does  the  fact  that  there  Is  a  mortgage 
on  the  laud,  thus  cutting  down  the  net  value 
of  same,  authorize  the  claiming  of  a  greater 
quantity  of  land  than  could  be  claimed  if 
there  were  no  mortgage.  Section  2158  pro- 
vides that,  where  the  property  exempted  is 
disposed  of  by  the  owner,  it  shall  not  thereby 
become  liable  to  the  debts  of  the  owner; 
but  tbe  giving  of  a  mortgage  on  the  exempt 
property  is  in  no  sense  a  disposal  of  the  prop- 
erty within  the  meaning  of  the  section.  To 
dispose  of  the  property,  within  the  meaning 
of  this  section,  is  to  part  with  all  title  there- 
to. There  having  been  no  sale  of  the  prop- 
erty, and  there  being  no  attempt  to  subject 
the  proceeds  of  the  sale  of  the  property  to 
the  creditors'  debts,  paragraph  "b"  of  the 
tenth  clause  of  section  2139  baa  no  applica- 
tion. 

There  is  a  question  raised  as  to  whether  or 
not  Mrs.  Dempsey  owed  the  amounts  claimed 
by  Bennett  Bros,  et  al. ;  but  we  deem  It  unim- 
portant to  discuss  this  feature  of  the  case, 
since  she  was  regrularly  served  with  summons 
and  notified  of  the  suit,  but  failed  to  make 
any  sort  of  defense,  and  permitted  Judgment 
to  be  taken  against  her  for  tbe  full  amount 
sued  for.  The  Judgment  concludes  her  from 
any  collateral  attack  on  same. 

Reversed  and  remanded. 
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HOY  T.  HOY  at  aL    (No.  18,906.) 
(Supreme  Court  of  MissIssippL    April  5,  1909.) 

1.  Deeds  (§  SO*)— Execution  Dndib  Mibtakk 
AS  TO  Interest  in  Pbopebtt— Avoidance. 
A  mistake  as  to  the  interest  of  the  grantor 

in  the  property,  arising  from  advice  of  counsel, 

is  gronnd  for  avoiding  the  deed. 
[Ed.  Note. — For  other  cases,  see  Deeds,  Gent 

Dig.  {  160;  Dec  Dig.  S  69.*] 

a.  Statutes  (|  225%*)— RK-BirAcnaciiT  Aitkb 

CONSTBUCTION. 

Ann.  Code  1892.  fS  4489,  4490,  being  a  re- 
enactment  withoat  change  of  a  statute,  after  its 
construction  as  not  preventing  implied  revoca- 
tions of  a  will,  are  to  be  given  like  constniction. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  i  306;  Dec  Dig.  |  225%.*] 

8.  Wnus  (I  191*)— RsvooATion  bt  Mabbiaoe 

OF  Testatob. 

A  will  is  not  revoked  by  mere  subsequent 
marriage  of  testator ;  and  this,  though  the  stat- 
nte  makes  the  widow  an  heir. 

[Ed.  Note.— For  other  cases,  see  Wills,  (3ent 
Dig.  IS  469^  470;   Dec  Dig.  i  191.*] 

Appeal  from  Cbancery  Court,  Yazoo  Cood- 
ty ;  O.  O.  Lyell,  Chancellor. 

Snlt  by  Chlora  Hoy  against  Leroy  Hoy  and 
others.  From  an  adverse  decree,  complain- 
ant appeals.    Affirmed. 

E.  L.  Broiwn,  for  appellant  ICcWlllie  ft 
Thompson  and  Campbell  ft  Campbell,  for  ap- 
pellees. 

FLETCHER,  J.  One  liOnls  Hoy,  on  the 
23d  day  of  April,  1898,  made  a  will  In  which 
he  divided  his  property  equally  between  ap- 
pellee Leroy  Hoy,  his  nephew,  and  his  then 
wife,  Ellen  Hoy.  Some  time  thereafter  Ellen 
Hoy  died,  and  In  1900  Lonls  Hoy  married 
the  appellant,  Chlora  Hoy,  and  died  wltbont 
making  any  express  revocation  of  his  will. 
He  left  no  children  or  descendants  of  chil- 
dren. Some  time  after  the  death  of  Louis 
Hoy,  the  surviving  wife  and  the  nephew, 
Leroy  Hoy,  were  advised  by  counsel  that  the 
widow  had  the  right  to  renounce  the  will  and 
thereby  secure  one-half  of  the  estate;  and 
npon  this  understanding  of  the  measure  of 
her  rights  she  executed  a  conveyance  of  all 
her  property  to  appellee,  reserving  a  life  es- 
tate in  the  home  place  upon  the  further 
agreement  by  appellee  that  the  widow  should 
be  paid  an  annuity  of  $75.  This  agreement 
was  entered  into  In  the  utmost  good  faith  by 
both  parties  to  the  contract,  and  seems  to 
have  been  faithfully  carried  •  out  by  Leroy 
Hoy.  Appellant,  however,  having  been  ad- 
vised that  the  will  of  her  husband  was  by  op- 
eration of  law  revoked  by  the  second  mar- 
riage, and  that.  Instead  of  being  entitled  to 
one-half  of  the  estate,  she  was  in  fact  the 
sole  heir  of  her  husband,  brought  this  suit  to 
have  her  deed  of  conveyance  set  aside,  upon 
the  ground  that  It  was  entered  Into  under  a 
misapprehension  of  her  legal  rights.  The 
chancellor,  upon  a  record  which  presents  no 


issues  of  fact,  dismissed  the  bill;  and  from 
this  decree  this  appeal  Is  prosecuted. 

It  is  argued  on  behalf  of  the  appellee  that, 
since  the  deed  was  executed  with  full  knowl- 
edge of  the  facts,  it  must  stand,  even  if  con- 
ceded to  have  been  made  onder  a  mistake  as 
to  the  law.  We  think,  however,  that  the 
purport  and  effect  of  the  holding  In  A.  ft  Y. 
Ry.  Ca  ▼.  Jones,  73  Miss.  110,  19  South.  105, 
55  Am.  St.  Rep.  488,  destroys  this  contention. 
The  deed  was  admittedly  executed  in  the 
light  of  appellant's  understanding  of  her  legal 
rights  as  derived  from  the  advice  of  eminent 
connsel,  and  it  Is  clear  to  us  that  she  wonld 
not  have  made  the  agreement,  had  she  be- 
lieved that  she  was  entitled  to  the  entire  es- 
tate. The  mistake,  if  one  was  made,  -was  as 
to  her  Interest  in  the  property,  and  this  was 
a  "mistake  as  ib  her  own  private  legal  rights 
ancv  Interests."  2  Pomeroy,  Equity  Jurispru- 
dence, 841  et  seq.  We  are  therefore,  and  for 
the  first  time  in  Mississippi,  called  upon  to 
decide  whether  marriage,  without  birth  of  is- 
sue, revokes  the  will  made  by  a  person  before 
marriage,  and  not  In  contemplation  of  mar- 
riage. There  is  no  dispute  as  to  the  common- 
la\T  mle  upon  this  subject  The  authorities 
are  all  agreed  that  at  common  law  the  will 
of  an  nnmarrled  man  is  not  revoked  by  im- 
plication upon  his  marriage,  unless  a  child 
be  bom  of  such  marriage,  but  that  the  birth 
of  Issue  does  work  a  revocation,  or  at  least 
raises  a  strong  presumption  that  a  revoca- 
tion has  been  wrought  This  qualification  of 
the  rule  will  be  considered  presently  In  con- 
sidering one  phase  of  the  argument 

It  is  said,  however,  on  behalf  of  the  appel- 
lee, that  the  statutes  of  Mississippi  provide  a 
complete  scheme  by  which  wills  are  executed 
and  revoked ;  that  the  law  of  wills  and  their 
revocation  in  this  state  Is  all  contained  In 
the  statutes,  and  that  we  need  not  concern 
ourselves  with  the  Common-law  doctrine  of 
implied  revocations  through  marriage,  or  mar- 
riage and  birth  of  issue;  that  sections  4489 
and  4490  of  the  Annotated  Code  of  1892  are 
inconsistent  with  any  theory  of  implied  revo- 
cations, except  such  as  are  there  mentioned 
and  provided  for.  It  must  be  admitted  that 
the  argument  Is  forceful,  and  might  prevail, 
if  it  were  a  matter  of  first  impression  in  this 
state.  Certainly  this  view  has  been  taken  by 
other  courts  of  respectable  authority.  Thus 
by  the  Civil  (Tode  of  California  it  was  pro- 
vided, by  section  1292:  "Except  in  the  cases 
in  this  chapter  mentioned,  no  written  will, 
nor  any  part  thereof,  can  be  revoked  or  al- 
tered otherwise  than:  (1)  By  a  written  will 
or  other  writing  of  the  testator,  declaring 
snch  revocation  or  alteration,  and  executed 
with  the  same  formalities  with  which  a  will 
should  be  executed  by  such  testator;  or,  (2) 
by  being  burnt,  torn,  canceled,  obliterated  or 
destroyed  with  the  intent  and  for  the  pur- 
pose of  revoking  the  same,  by  the  testator 
I  himself,  or  by  some  person  in  his  presence. 
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and  by  hla  direction."  In  constralng:  this 
statute,  the  California  court  held  that:  "The 
effect  of  these  provisions  Is  to  do  away  with 
the  doctrine  of  implied  revocation,  which  was 
for  so  many  years  a  subject  of  controversy 
In  the  English  courts,  and  which,  in  many  of 
the  states  of  this  country.  Is  still  permitted, 
under  a  clause  In  their  statutes  authorizing 
a  revocation  to  be  'Implied  by  law  from  sub- 
sequent changes  In  the  condition  or  circum- 
stances of  the  testator.'  "  In  re  Comassi's  Es- 
tate, 107  Cal.  1,  40  Pac.  15,  28  L.  R.  A.  414. 
So  In  Texas,  where  the  statute  was  substan- 
tially the  same  as  ours  (Pasch.  Dig.  arts.  5363 
and  5364),  it  was  held:  "A  statute  which  ac- 
complishes effectually,  as  the  one  under  con- 
sideration does,  by  Ingrafting  upon  every 
%rlll  the  statute  Itself,  the  purpose  of  protect- 
ing, without  revocation,  the  interest  of  after- 
born  children,  evidences  that  It  was  not  the 
intention  of  the  Legislature,  In  providing 
bow  wills  might  be  revoked,  or  for  what 
causes,  to  permit  them  to  be  revoked  by  Im- 
plication In  order  to  protect  such  persons,  and 
thus  let  In  the  claims  of  all  persons  to  a  part 
of  the  estate  who,  but  for  the  will,  would  be 
entitled  to  take  under  the  statutes  regulating 
the  descent  and  distribution  of  the  estates  of 
Intestates."  Morgan  t.  Davenport,  60  Tex. 
230. 

But  the  difficulty  which  precludes  us  from 
adopting  this  simple  and  apparently  obvious 
view  is  that  as  early  as  1854  the  High  Court 
of  Errors  and  Appeals  In  this  state  plainly 
repudiated  this  contention.  By  comparing 
our  present  statute  with  section  15,  c.  49, 
art  1,  p.  649,  Hutch.  Code,  it  will  be  seen 
that  the  present  statute  Is  Identical  with  the 
statute  In  effect  In  1854,  and  it  was  then 
said:  "It  Is  urged  by  the  counsel  for  the 
appellants  that  the  common-law  rule,  that 
the  marriage  revokes  the  will  of  a  woman 
before  marriage,  is  changed  by  the  act  of 
1821,  which  provides  that  'no  devise  made,' 
according  to  the  statute,  'or  any  clause  there- 
of, shall  be  revocable  but  by  the  testator  or 
testatrix  canceling  or  obliterating  the  same, 
or  causing  It  to  be  done  In  his  or  her  pres- 
ence, or  by  a  subsequent  will,  codicil,  or  dec- 
laration In  writing  made  as  aforesaid.' 
Hutch.  Code,  p.  649.  This  statute  Is,  In  sub- 
stance, the  same  as  the  sixth  section,  of  St. 
29  Car.  II.  But,  notwithstanding  that  statute 
and  others  to  the  same  effect  in  this  country. 
It  is  well  settled  in  England  and  the  United 
States  that  the  statute  applies  to  acts  of  di- 
rect and  express  revocation,  and  that  a  will 
may  be  revoked  by  Implication  or  Inference 
of  law  by  various  circumstances  not  within 
the  purview  of  the  statute  (Christopher  v. 
Christopher,  Dick.  445;  Doe  v.  Lancashire, 
5  T.  B.  49;  Brush  v.  Wilklns,  4  Johns.  Ch. 
[N.  T.]  507),  among  which  Is  Included  the  sub- 
sequent marriage  of  the  woman  (4  Kent's 
Com.  527;  Osgood  v.  Breed,  12  Mass.  526).  A 
doctrine  so  firmly  settled,  we  do  not  feel  dis- 
posed to  call  In  question."  Garrett  v.  Dab- 
ney,  27  Miss.  336.    This  view  was  clearly  re- 


announced  in  the  case  of  Jones  v.  Moseley,  40 
Miss.  261,  90  Am.  Dec.  827.  where  it  was 
stated  that  a  will  would  be  Impliedly  revoked 
by  certain  changes  In  the  condition  of  the 
testator.  So,  in  view  of  the  fact  that  our 
present  statute  has  been  five  times  re-enacted 
without  cbange  since  the  aedalon  in  Oarrett 
V.  Dabney,  we  cannot  see  our  way  clear  to 
dlsr^ard  the  holding  in  that  case,  sanctioned 
as  It  is  by  the  lapse  of  time  and  the  numerous 
readoptlons  of  the  statute  so  construed.  Wo 
must  recognize  the  doctrine  that  Implied  revo- 
cations are  still  possible  in  q>ite  of  ths 
statute. 

We  have  seen  that  at  common  law  a  will 
was  generally  held  to  be  revoked  by  implica- 
tion in  case  of  marriage,  accompanied  by 
birth  of  issue,  but  that  this  result  was  not 
accomplished  by  marriage  alone.  It  is  con- 
tended by  appellant,  upon  principle,  and  upon 
the  authority  of  Tylw  v.  Tyler,  Id  IlL  151,  In 
re  Teopfer's  Estate,  12  N.  M.  372,  78  Pae  63, 
87  L.  R.  A.  315,  Morgan  v.  Ireland,  1  Idaho, 
786,  Brown  v.  Scherrer,  5  Colo.  App.  255,  38 
Pac.  427,  and  Colcord  v.  Conroy,  40  Pla.  07, 
23  South.  661,  that  this  rule  of  the  common 
law,  while  in  force  to  a  limited  extent.  Is 
yet  so  modified  of  necessity  by  reason  of  the 
change  in  the  status  of  the  wife — a  change 
wrought  by  statute,  and  which  permits  the 
wife  to  Inherit  directly  from  the  husband — 
that  marriage  alone  Is  now  sufficient  to  work 
an  implied  revocation.  It  is  said  that  the 
reason  why,  at  common  law,  marriage  alone 
did  not  lead  to  revocation,  was  because  by 
marriage  no  new  heir  was  brought  Into  the 
family,  but  only  a  person  whose  property 
rights  were  determined  by  the  law  of  dower; 
that  the  wife  never  took  as  heir  upon  the 
death  of  her  husband,  but  as  an  incident  to 
the  marriage,  and  by  virtue  of  the  implied 
covenants  of  the  marriage  contract  There- 
fore it  Is  said  that,  since  by  our  law  the 
wife  is  an  heir,  the  rule  upon  any  reasonable 
or  logical  Interpretation  must  be  held  to  be 
now  In  this  state  so  modified  as  to  make  mar- 
rlaga  alone  the  equivalent  of  marriage  and 
birth  of  Issue.  Unquestionably  this  view 
finds  some  supi)ort  In  the  authorities  men- 
tioned, although  all  of  them,  except  Brown 
T.  Scherrer,  may  be  explained  upon  a  consid- 
eration to  be  mentioned  presently. 

Looking  at  the  question  alone  from  the 
viewpoint  of  reason  of  the  conunon-law  rule, 
it  Is  said  that  the  doctrine  of  implied  revoca- 
tions rests,  not  upon  the  view  that  without  a 
revocation  issue  subsequently  bom  would  not 
otherwise  be  provided  for,  but  solely  upon 
the  ground  that  the  testator  will  not  be  pre- 
sumed to  have  Intended  to  disinherit  the  nat- 
ural objects  of  his  bounty.  The  importance 
of  this  distinction  is  obvious.  If  the  first  be 
the  correct  view,  the  reason  of  the  common- 
law  rule  does  not  wholly  fall  In  this  state, 
since  the  law  makes  special  provision  for  the 
wife,  in  that  she  Is  given  the  right  to  re- 
nounce the  will  and  thereby  defeat  her  hus- 
band's n^lect  or  hostility.    But  if  the  second 
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view  be  correct,  that  the  will  must  be  held 
to  be  revoked  because  the  testator  la  not 
presumed  to  Intend  to  omit  the  natural  ob- 
jects of  his  bounty,  this  Is  nnqnestionably  a 
valid  argument  In  favor  of  appellant's  con- 
tention. This  second  view  seems  to  have 
much  weight  with  Chancellor  Kent  In  his 
opinion  In  the  leading  case  of  Brush  v.  Wll- 
kins,  4  Johns.  Ch.  (N.  X.)  506.  In  the  opin- 
ion In  this  case  he  says:  "It  had  become  a 
settled  rule  of  law  and  equity,  as  early 
as  the  year  1775,  that  Implied  revocations  of 
wills  were  not  within  the  statute  of  frauds, 
and  that  marriage  and  a  child,  taken  together 
(though  neither  of  them  taken  separately 
was  sufficient),  did  amount  to  an  Implied 
revocation,  and  that  such  presumptive  revo- 
cations might  not  be  rebutted  and  controlled 
by  circumstances.  Without  going  minutely 
Into  all  the  cases,  a  cursory  view  of  them 
will  be  sufficient  to  establish  this  position, 
and  It  can  be  shown  to  have  received  con- 
tinned  and  unceasing  sanction  down  to  this 
day." 

Let  US  notice  particularly  that  Kent  states 
that  the  revocation  is  only  presumptive,  and 
that  this  presumption  may  be  rebutted  and 
controlled  by  circumstances.  It  would  seem 
that  this  idea  Is  entirely  consistent  with  the 
view  that  the  rule  Is  bottomed  upon  a  pre- 
sumed intent,  rather  than  upon  the  alleged 
disinclination  of  the  law  to  leave  an  heir  un- 
provided for;  for,  if  the  revocation  is  Im- 
plied because  of  a  presumption  as  to  Inten- 
tion, It  must  be  essentially  a  presumption  of 
fact,  and  hence  a  rebuttable  presumption. 
Now,  If  Kent  is  correct  as  to  this  being  only 
a  presumption,  this  case  was  clearly  proper- 
ly decided;  for,  the  wiU  being  only  pre- 
sumptively revoked,  it  might  well  be  that 
the  widow  knew  of  facts  and  circumstances 
which  would  have  tended  to  overthrow  this 
presumption.  If  so,  she  did  no  more.  In  exe- 
cuting the  deed,  than  to  compromise  a  doubt- 
ful case,  or,  rather,  to  decline  a  contest  which 
she  might  have  known  to  be  hopeless.  It  Is 
no  answer  to  this  observation  to  say  that 
the  burden  of  proof  was  upon  the  appellee  to 
show  the  existence  of  these  facts  and  circum- 
stances. That  would,  of  course,  be  true  in 
a  contest  directly  afTecting  the  will.  But  this 
1b  a  suit  predicated  upon  the  contention  that 
the  will  was  utterly  destroyed  by  the  second 
marriage,  and  that  the  surviving  widow  was 
certainly  entitled  to  the  property.  If  there 
were,  at  the  time  of  the  settlement  between 
the  parties,  unsettled  issues  of  fact,  which 
there  might  well  have  been,  rendering  the  re- 
sult doubtful,  there  was  then  a  sufficient  basis 
for  a  settlement  which  the  courts  would  be 
slow  to  disturb ;  and  this,  we  think,  Is  what 
comes  of  the  view  that  the  common-law  rule 
rests  upon  a  presumed  intent. 

We  have  intimated  that,  but  for  the  hold- 
ing in  Garrett  v.  Dabney,  supra,  we  would  in- 
cline to  the  view  that  our  statutes  furnish  an 
all-sufficient  scheme  in  which  revocations  by 
implication  have  no  place.    Let  ua  see  what 


I  Garrett  v.  Dabney  does  hold,  and  why  It 
holds  it  The  opinion  in  that  case  gives,  aa 
the  sole  reason  for  allowing  Implied  revoca- 
tions despite  the  statute,  that  the  statute  is 
almost  an  exact  rescript  of  the  statute  of 
England  (St  29  Car.  II),  and  that  the  Eng- 
lish courts,  in  construing  this  statute,  bad 
universally  held  that  Implied  revocations  are 
not  thereby  abolished.  This  must  mean  that 
the  English  statute  was  adopted  in  Misslssii)- 
pl,  together  with  the  construction  put  upon 
it  by  the  Eingllsh  courts.  In  other  words,  as 
we  see  It  our  court  in  Garrett  v.  Dabney 
construed  our  statute  aa  if  there  was  read 
into  It  a  proviso  that  Implied  revocations 
would  still  occur  In  case  of  marriage  with 
birth  of  Issue,  but  not  in  case  of  marriage 
alone.  The  Massachusetts  court  in  Swan 
V.  Hammond,  138  Mass.  45,  62  Am.  Rep.  255, 
held  that  a  statute  providing,  "but  that  noth- 
ing contained  in  this  section  shall  prevent  the 
revocation  implied  by  law  from  subsequent 
changes  In  the  condition  or  circumstances  of 
the  testator,"  had  the  effect  of  limiting  an  im- 
plied revocation  to  the  circumstances  under 
which  revocation  would  occur  at  common  law; 
and  to  the  same  practical  effect  is  Brown  v. 
Clark,  77  N.  Y.  369.  If  these  words,  placed  In 
a  statute  by  the  Legislature,  work  this  re- 
sult why  is  the  same  result  not  reached  when 
they  are  written  Into  the  statute  by  the 
court? 

No  more  convincing  discussion  of  this  ques- 
tion has  been  called  to  our  attention  than  it 
found  in  the  opinion  of  the  New  Hampshire 
court  in  Hoitt  v.  Holtt  63  N.  H.  475,  8  Aa 
604,  66  Am.  Rep.  630.  That  court  held  that 
a  subsequent  marriage  without  birth  of  Issue 
did  not  revoke  a  will,  and  upon  the  general 
subject  made  these  pertinent  observations: 

"The  English  statute  was  doubtless  the 
basis  and  model  of  our  statute,  directly  or 
indirectly;  and  the  proviso  in  the  latter,  we 
think.  Is  to  be  regarded  as  merely  explana- 
tory for  the  preceding  part  of  the  section, 
prescribing  the  manner  of  express  revocation. 
Practically,  and  in  effect  it  was  an  adoption, 
under  then  existing  conditions,  of  such  im- 
plied revocations  as  had  been  Introduced  and 
established  by  the  English  courts,  contrary 
to  the  plain  meaning  of  the  English  statute, 
and  solely  through  the  usurpation  of  legis- 
lative power.  But  the  English  courts  did  not 
go  the  length  of  establishing  a  rule  that 
revocation  might  be  shown  by  any  change  of 
circumstances  affording  satisfactory  evidence 
of  the  testator's  revoking  Intention,  but  stop- 
ped far  short  of  it  and  restricted  Its  applica- 
tlon  to  a  few  exceptional  cases,  as  to  which 
it  was  held  the  statute  did  not  apply.  Hence 
there  Is  no  tenable  ground  for  lioldlng  that 
any  causes  of  revocation  were  Intended  by 
our  Legislature  to  be  embraced  in  the  proviso 
to  the  act  of  1822,  aside  from  the  existing  ex- 
ceptions established  by  the  i:ngllBb  courts 
upon  supposed  equitable  considerations;  and 
much  less  can  it  be  held  that  any  alteration 

.  was  effected  or  Intended  by  the  revision  of 
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1842,  making  the  proviso  a  separate  section 
and  slightly  changing  Its  phraseology.  And 
as  strongly  tending  to  show  that  the  purjtose 
of  the  Legislature  was  such  as  has  been  indi- 
cated, and  that  such  lias  l)een  the  unlTersal 
understanding  of  the  bar  of  this  state,  it  la 
a  significant  fact  tliat  no  litigation  has  aris- 
en as  to  the  legislatlTe  intent,  or  the  mean- 
ing of  the  language  used  in  its  expression, 
during  the  more  tlian  sixty  years  which  have 
elapsed  since  the  statute  was  first  enacted." 

This  opinion  makes  two  observations  of 
value  here:  First,  that  the  whoie  doctrine 
of  Implied  revocation  is  a  Judicial  defeat  of 
a  plain  legislative  intent,  and  second,  that 
It  rests  upon  equitable  considerations  wliich 
can  only  be  such  as  grow  out  of  the  manifest 
Injustice  of  leaving  an  heir  otherwise  unpro- 
vided for. 

The  question  received  careful  consideration 
at  the  hands  of  the  Minnesota  court  in  the 
case  of  In  re  Hulett,  66  Minn.  327,  69  N.  W. 
81.  84  L.  R.  A.  384,  61  Am.  St  Sep.  419.  In 
view  of  the  fact  that  the  opinion  reviews  the 
authorities  relied  on  by  appellant  and  dis- 
cusses the  whole  question,  we  set  out  the 
the  views  of  this  court  at  some  lengtli.  It 
Is  there  said: 

"Tills  brings  us  to  the  last  and  most  im- 
portant question  in  the  case,  viz.:  Was  the 
will  of  Hulett  revoked  by  his  marriage  to  the 
respondent?  At  common  law  the  marriage  of 
a  woman  absolutely  revoked  her  will.  The 
reason  usually  given  was  that,  a  married 
woman  having  no  testamentary  capacity,  her 
will  was  no  longer  ambulatory.  But  the  mar- 
riage of  a  man  did  not  revoke  his  previous  will 
In  regard  to  either  real  or  personal  estate. 
This  was  not  considered  such  a  cliange  of 
condition  as  would  work  a  revocation  by  im- 
plication or  inference  of  law.  The  reason 
usually  given  was  that  the  law  made  for  the 
wife  a  provision,  independently  of  the  act  of 
the  husband,  by  means  of  dower.  But  the 
marriage  and  the  birth  of  issue  conjointly 
revoked  a  man's  will,  whether  of  real  or  per- 
sonal estate ;  these  circumstances  producing 
such  a  total  cliange  in  the  testator's  condition 
as  to  lead  to  a  presumption  that  he  could  not 
intend  a  disposition  of  property  previously 
made  to  continue  unchanged.  The  issue,  the 
birth  of  which  would  revoke  a  will,  must 
have  been  such  as  could  have  inherited  the 
property  wtkich  was  the  subject  of  the  wiU,  so 
that  the  effect  of  throwing  open  the  property 
to  the  disposition  of  the  law  would  have  been 
to  let  in  the  after-bom  Child  or  children,  for 
whose  benefit  alone  the  implied  revocation  ob- 
tained. The  chief  reason  why  marriage  and 
the  birth  of  issue  was  deemed  such  a  change 
of  condition  on  part  of  the  testator  as  would 
work  a  revocation  of  his  will  was  tliat  oth- 
erwise his  issue,  which  was  the  natural  ob- 
ject of  bis  l)ounty,  would  be  wholly  unprovid- 
ed for,  differing  in  that  respect  from  the 
widow,  for  whom  the  law  had  made  provision 
by  means  of  dower.  Hence  it  seems  to  have 
been  the  rule  that  marriage  and  the  birth 


of  Issue  would  not  produce  the  revocation 
of  a  will,  where  provision  was  made  by  the 
will  Itself  tor  the  children  of  the  future  mar- 
rlage.  At  common  law  a  married  woman 
could  not  inherit  from  her  husband.  In  case 
of  her  husband  dying  intestate,  she  was  not 
entitled  to  anything  out  of  his  estate  except 
her  dower.  While  by  our  statutes  dower  eo 
nomine  has  been  abolished,  yet  the  law  makes 
provision  for  the  widow,  independently  of  the 
act  of  the  husband,  much  more  liberal  than 
the  common  law  did.  She  is  entitled,  first, 
to  a  life  estate  In  the  homestead  of  her  de- 
ceased husband,  free  from  any  testamentary 
devise  or  other  disposition  to  which  she  shall 
not  have  assented  In  writing,  and  free  from 
all  debts  or  claims  against  his  estate;  sec- 
ond, to  an  undivided  third  in  fee  simple,  or 
such  Inferior  tenure  as  the  deceased  husband 
was  at  any  time  during  the  coverture  seised 
or  possessed  thereof,  of  one  undivided  third 
of  all  other  lands  of  which  the  deceased  waa 
at  any  time  during  coverture  seised  or  t)OB- 
sessed,  free  from  any  testamentary  or  other 
disposition  thereof  to  which  she  shall  not 
have  assented  In  writing,  but  subject  in  its 
Just  proportion  with  other  real  estate  to  the 
payment  of  such  debts  of  the  deceased  as  are 
not  paid  from  the  personal  estate.  Of  the 
personal  estate  of  which  her  husband  dies 
possessed  the  widow  is  entitled  to  all  his 
wearing  apparel,  his  household  furniture,  not 
exceeding  In  value  $300,  other  personal  prop- 
erty to  be  selected  by  her  not  exceeding  in 
value  $500,  a  reasonable  allowance  for  her 
maintenance  during  administration,  which, 
in  case  the  estate  is  Insolvent,  is  not  to  be 
for  more  than  one  year.  Gen.  St  1894,  fl 
4470,  4471,  4477.  Such  U  the  provision 
which  the  law  makes  for  the  widow.  The 
statute  then  provides  that,  where  the  bus- 
band  dies  intestate,  the  residue  of  bis  estate, 
real  and  personal,  shall  descend  and  be  dis- 
tributed as  follows:  First,  to  his  children 
and  to  the  lawful  issue  of  any  deceased 
child  by  right  of  representation;  second,  if 
there  be  no  child,  and  no  lawful  issue  of  any 
deceased  child,  then  to  the  surviving  wife. 
"It  is  mainly  on  this  last  provision  by 
which  the  wife  may  Inherit  from  her  hus- 
band that  counsel  for  the  respondent  base 
their  contention  that  In  this  state  marriage 
alone  will  revoke  by  Implication  of  law  the 
prior  will  of  the  husband.  Their  argument 
may  all  be  summed  up  in  the  proposition 
that.  Inasmuch  as  a  widow  may  now  inherit 
from  her  husband  (which  she  could  not  do  at 
common  law),  therefore  marriage  alone  ef- 
fects the  same  change  in  the  condition  or 
circumstances  of  the  husband  as  was  effect- 
ed under  the  common  law  by  his  marriage^ 
and  the  birth  of  issue  who  would  inherit 
The  courts  of  two  of  three  Western  states 
have  taken  8ut>stantlally  this  position.  See 
Tyler  v.  Tyler,  19  111.  161;  Morgan  v.  Ire- 
land, 1  Idaho,  786;  Brown  v.  Scherrer,  6 
Colo.  App.  255,  38  Pac.  427,  approved  and  af- 
firmed In  21  Colo.  481,  42  Fac.  66&    In  Tyler 
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T.  T^ler,  supra,  the  question  was  not  dlacnsa- 
ed  at  any  great  lengtb,  and  the  weight  of 
that  case  as  authorit7  Is  somewhat  impair- 
ed by  the  fact  that  in  a  subseqaent  case  the 
ooart  placed  its  refusal  to  reconsider  the 
question  mainly  on  the  ground  that  the  Leg- 
islature had  subsequently  enacted  that  mar* 
rlage  alone,  without  the  birth  of  issue,  re- 
voked a  will,  and  hence  that  any  decision 
which  the  court  might  make  would  be  merely 
retroactive.  The  most  able  and  forcible  pres- 
entation of  the  arguments  on  that  side  of 
the  question  is  to  be  found  In  the  opinion  of 
the  Colorado  Court  of  Appeals  in  Brown  v. 
Scherrer,  supra.  But,  after  carefully  con- 
sidering all  that  has  been  said  on  that  side, 
we  are  compelled  to  the  conclusion  that. due 
weight  has  not  been  given  to  the  fact  that 
the  main  reason  why,  at  common  law,  mar- 
riage and  the  birth  of  issue  was  deemed  such 
a  change  In  the  condition  or  circumstances 
of  the  husband  as  would  work  an  implied 
revocation  of  his  prior  will,  was  that  other- 
wise his  issue  would  be  wholly  unprovided 
for,  a  thing  which  was  not  to  be  supposed 
to  have  been  in  the  contemplation  of  the  tes- 
tator; whereas,  under  our  statutes,  and,  we 
assume,  without  special  examination,  under 
the  statutes  of  those  states  in  which  the  de- 
cisions cited  were  rendered,  even  if  the  will 
stands,  very  liberal  provision  has  been  made 
for  the  widow  independently  of  any  act  of 
the  husband.  There  is  a  prevailing  senti- 
ment, often  expressed  l>y  both  courts  and 
text-writers,  that  marriage  alone  should  be 
deemed  such  a  change  in  condition  and  cir- 
cumstances as  will  revoke  a  prior  wUl.  A 
statute  to  that  efTect  was  passed  in  England 
to  1837  (St.  1  Vict.  c.  26),  followed  by  the  en- 
actment of  statutes  to  the  same  effect  in 
many  of  the  states  of  the  Union.  How  far 
this  sentiment  may  have  unconsciously  in- 
fluenced the  decisions  referred  to  it  is  im- 
IKMSslble  to  say;  but  no  court  has  ever  assum- 
ed to  bold  on  this  ground  alone,  and  in  the 
absence  of  legislation  affecting  the  question, 
that  the  common-law  rule  was  abrogated,  or 
■o  far  modified,  that  marriage  alone  would 
revoke  a  will. 

"It  Is  also  suggested  that  the  common-law 
rule  had  its  origin  in  part  in  the  ancient  de- 
sire to  build  upon  families  and  family  estates, 
a  consideration  which  has  no  place  to  this 
country.  It  is  undoubtedly  true  that  many 
of  the  doctrines  of  the  common  law  had  their 
origin  to  social  or  political  conditions  which 
have  to  whole  or  in  part  ceased.  But  this 
fact  alone  will  not  usually  Justify  courts  to 
holding  that  these  doctrines,  when  once  thor- 
oughly established,  have  been  abrogated,  any 
more  than  It  would  justify  them  in  holdtog 
that  a  statute  had  been  abrogated  because 
the  reason  for  its  enactment  had  ceased. 
Any  such  rule  would  leave  the  body  of  the 
common  law  very  much  emasculated,  as,  for 
example,  that  pertalntog  to  real  estate. 
While,  undoubtedly,  the  common  law  con- 
sists of  a  body  of  principles  applicable  to 


new  Instances  as  they  arise,  and  not  of  in- 
flexible cast-iron  rules,  yet  where  the  rules 
of  the  common  law  have  I)ecome  unsuited  to 
changed  conditions,  political,  social,  or  eco- 
«omic  it  is  the  provtoce  of  the  Legislature, 
and  not  of  the  courts,  to  modify  them.  While 
we  do  not  wish  to  be  understood  as  intimat- 
ing that  no  condition  of  legislation  upon  the 
subject  of  the  rights  of  married  women  in 
their  estates  of  their  husbands  would  effect 
by  implication  a  change  of  the  common-law 
rule,  yet  our  conclusion  is  that,  to  view  Of 
the  main  reason  upon  which  the  common-law 
rule  was  based  that  marriage  alone  would 
not,  but  that  marriage  and  the  birth  of  Issue 
conjointly  would,  revcfce  the  prior  will  of  a 
man,  and  to  view  of  the  very  liberal  provi- 
sion made  by  statute  for  the  widow,  inde- 
pendently of  the  act  of  her  husband,  the 
mere  fact  that  she  may  now,  under  the  stat- 
ute, to  certato  contingencies,  inherit  more 
from  her  husband,  is  not  sufficient  to  war- 
rant us  to  holding  that  the  common-law  rule 
has  been  changed,  that  marriage  alone  la 
such  a  change  of  condition  or  circumstances 
as  will  work  an  implied  revocation  of  the 
prior  will  of  the  husband.  We  should  havB 
stated  that  our  statute  relattog  to  the  revoca- 
tion of  wills  is  substantially.  If  not  literally, 
the  same  as  that  of  St  29  Car.  II,  which  has 
been  so  generally  adopted  by  the  American 
statutes." 

This  view  has  been  widely  accepted.  It  is 
todorsed  In  Indiana  (Bowers  v.  Bowers,  53 
Ind.  430),  Wlsconsto  (In  re  Lyon's  Will,  96 
Wis.  339,  71  N.  W.  362,  65  Am.  St  Rep.  52), 
Connecticut  (Ooodsell's  Appeal,  56  Conn.  171, 
10  Atl.  667),  Maryland  (Roane  v.  HoUings- 
head,  76  Md.  369,  25  Atl.  307, 17  L.  R.  A.  592. 
35  Am.  St  Rep.  438),  and  Matoe  (In  re  Hunt's 
Will,  81  Me.  275,  17  Atl.  68).  All  of  these  cas- 
es, while  contatotog  some  potots  of  difference, 
support  the  doctrine  of  the  Minnesota  case  to 
all  substantial  particulars.  At  least,  they  an- 
nounce the  conttoued  existence  of  the  com- 
mon-law rule  without  modiflcation,  and  disre- 
gard the  argument  that  changed  conditions 
should  work  a  change  to  the  rule.  In  the  note 
to  Hulett  V.  Carey,  as  reported  to  61  Am.  St. 
Rep.,  at  page  431,  it  is  stated  the  common- 
law  rule  is  still  to  effect  to  the  United  States 
unless  abrogated  by  statute.  It  is  useless  to 
say  that  great  confidence  can  ordtoarlly  be 
placed  to  the  accuracy  of  these  careful  and 
scholarly  notes.  We  think  there  can  t>e  no 
doubt  that  the  decided  weight  of  authority 
inclines  to  the  view  that  a  man's  will  Is  not 
revoked  by  a  subsequent  maMage  without 
birth  of  Issue.  '"• 

It  would  protract  this  optolon  to  nhdue 
length  to  review  to  detail  the  authorities 
from  Florida,  Idaho,  Illtoois,  New  Mexico, 
and  Colorado,  holding  to  the  contrary  view. 
They  are  criticised  to  the  case  of  Hulett  v. 
Carey,  supra.  But  one  general  observation 
may  be  made.  All  of  these  cases,  exc^t 
Brown  v.  Scherrer,  are  decided  In  states 
where  an  unrevoked  will  would  leave  the 
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widow  without  any  redress.  If  it  be  correct, 
as  most  of  tbe  American  authorities  bold, 
that  tbe  common-law  rule  is  based  upon  the 
consideration  that.  If  the  will  Is  permitted 
to  stand,  the  heir  would  not  receive  any  part 
of  the  estate,  no  reason  can  exist  why  the 
mle  should  be  altered  in  this  state,  since 
the  widow  Is  well  cared  for  by  the  right  to 
renounce  the  will.  It  Is  not  an  accurate 
statement  of  the  effect  of  our  statute  that 
the  wife  is  placed  In  the  precise  attitude  of 
other  heirs.  She  Is  more  than  that  She  has 
the  right  to  defeat  absolutely  any  effort  of 
the  husband  to  prevent  her  participation  in 
fbe  estate.  In  this  aspect,  the  right  of  re- 
nunciation Is  akin  to  that  of  dower.  We 
think  that  the  view  by  which  we  are  bound 
is  that  Indicated  in  Qarrett  v.  Dabney,  that 
the  EIngllsh  statute  has  been  Incorporated 
into  our  law,  and  we  cannot  escape  tbe  con- 
viction that  the  statute  must  be  enforced  as 
construed  by  the  English  courts, 
Afilrmed. 

(95  Hiss.  816) 

TILLAGE  OP  OANDSI  et  a!,  v.  TOWN  OF 

SEMINARY.    (No.  13,631.) 
(Supreme  Court  of  MississippL    April  6,  1009.) 

MUNICIPAI.  COSFOBATIONS  (J  SI*)— ABSORP- 
TION OF  One  by  Another— Statutes. 
There  Is  no  authority  for  one  municipality 
to  absorb  another  municipality ;  Oode  1906,  J 
8312,  as  amended  by  Laws  1906,  p.  196,  c.  187, 
grantinz  no  such  power,  but  merely  providing  a 
time  when,  if  the  absorption  occurs,  the  ab- 
sorbed municipality  shall  stand  abolished,  and 
section  3301  and  the  other  cognate  sections  of 
diapter  09  on  municipalities  providing  alone 
for  power  in  a  municipality  to  incorporate,  by 
extension  of  Its  limits,  adjacent  nnincorporated 
territory. 

(Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  i  81.*] 

Appeal  from  Circuit  Court,  Covington 
County;  R.  L.  Bullard.  Judge. 

"T^o  be  oflSdally  reported." 

Proceeding  between  the  Tillage  of  Oandsi 
and  others  and  the  Town  of  Seminary.  From 
an  adverse  judgment,  the  Tillage  of  Oandsi 
and  others  appeal.    Reversed  and  dismissed. 

The  town  of  Seminary,  a  municipal  corpo- 
ration with  a  population  of  more  than  500 
people  passed  an  ordinance  extending  Its  cor- 
porate limits  80  as  to  include  the  village  of 
Oandsi,  a  municipal  corporation  with  a  pop- 
ulation of  lees  than  600  inhabitants  charter- 
ed in  1005  and  located  less  than  one  mile 
from  the  town  of  Seminary ;  the  two  munici- 
palities having  a  common  boundary  line. 
From  this  ordinance  the  village  of  Oandsi 
appealed  to  the  drcalt  court  The  court  re- 
quired the  appellant  to  tender  Issue,  which 
was  done ;  the  following  grounds  being  rais- 
ed :  That  said  ordinance  is  invalid,  null,  and 
void;  that  it  is  unreasonable,  and  is  with- 
out authority  of  law.  To  tbe  Issue  as  ten- 
dered, the  town  of  Seminary  demurred.    The 


court  sustained  the  demnrrer,  and,  appellants 
declining  to  plead  further,  Judgment  final 
was  entered  against  them,  and  they  appeaL 

Appellee  claims  authority  for  the  action  of 
the  municipal  board  under  section  3312  of  the 
Code  of  1906,  as  amended  by  Laws  1908,  p. 
106,  a  187,  which  provides  that  "all  munici- 
palities that  have  been  chartered  by  procla- 
mation of  the  (Governor  since  January  1, 
1891,  whose  nearest  boundary  line  was  with- 
in one  mile  of  any  corporate  line  of  an  exist- 
ing city  or  town  of  over  five  hundred  inhab- 
itants shall  be  abolished  when  the  said  exist- 
ing city  or  town  shall  extend  their  limits  to 
take  in  said  territory,  and  when  so  taken  in 
all  legal  debts  and  liabilities  shall  he  assum- 
ed by  the  city  or  town  and  they  shall  be  le- 
gally responsible  for  same  as  if  they  liad 
been  contracted  by  the  said  dty  or  town: 
Provided  that  any  municipality  affected  by 
the  foregoing  provisions  of  this  act  shall  Iiave 
the  privilege  and  right  within  sixty  days 
from  the  passage  end  approval  of  this  act  of 
consolidating  with  its  adjacent  municipality 
as  provided  by  sections  3301  and  3306  of 
chapter  00  of  the  C!ode  of  1006." 

Napier  9c  Bilbo  and  Deavors  9c  Sbands,  for 
appellants.  H.  P.  Hosey,  W.  L.  Cranford, 
and  Mcintosh  Bros.,  for  appellee. 

WHITFIELD,  0.  J.  The  Legislature  un- 
doubtedly intended,  by  section  3312  of  the 
Code  of  1006,  as  amended  In  1908  (Laws  1908, 
p.  196,  c.  187),  to  give  to  an  existing  munld- 
pality  with  500  inhabitants,  whose  boundary 
line  was  within  one  mile  of  another  munici- 
pality, tbe  right  to  absorb  such  other  munici- 
pality; but  it  is  Just  as  manifest  from  an 
Inspection  of  section  3312  that  no  grant  of 
power  to  do  tbat  Is  anywhere  contained  in 
that  section.  There  Is  nothing  in  the  section 
but  an  incidental  reference  to  such  absorp- 
tion. It  merely  provides  a  time  when,  if  the 
absorption  occurs,  the  other  municipality  ab- 
sorbed shall  stand  abolished.  In  other  words, 
while  such  was  the  legislative  purpose,  as  we 
know  from  the  history  of  this  section  and 
the  reasons  behind  its  enactment,  it  la  Just 
as  dear  as  can  be  that  the  Legislature  did 
not  effectuate  that  Intention,  but  wholly  fail- 
ed to  give  such  grant  of  power  in  said  sec- 
tion 3312.  Section  3301  of  the  Code,  and  tbe 
other  cognate  sections  in  said  chapter  99  on 
munidpalities,  provide  alone  for  power  in  a 
municipality  to  Incorporate,  by  extension  of 
Its  limits,  adjacent  unincorporated  territory. 
Those  sections  nowhere  look  in  any  of  their 
provisions  to  any  grant  of  power  to  an  ex- 
isting mimidpallty  to  extend  its  territory  over 
the  territory  of  another  municipality  and  thus 
absorb  It  The  thought  In  the  legislative  mind 
was,  in  the  enactment  of  section  3312,  that 
it  was  a  great  evil  to  have  two  municipali- 
ties, vested  with  full  municipal  powers,  com- 
pletely officered,  etc.,  whose  boundary  lines 
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were  only  one  mile  apart,  and  so  they  Intend- 
ed to  atxtllsh  minor  municipalities  so  dr^ 
cnmstanced  and  permit  ezistlnK  municipali- 
ties with  500  inhabitants  in  sucti  circumstan- 
ces to  absorb  such  lesser  municipalities,  and 
thus  get  rid  of  this  very  undesirable  condi- 
tion. The  purpose  was  manifestly  a  good 
one;  but  they  wholly  failed,  as  a  simple  in- 
spection of  section  3312  clearly  demonstrates, 
to  provide  any  means  whereby  this  could  be 
done  to  grant  any  authority  for  such  action. 
It  Is  fortunate  that  it  is  less  than  a  year  to 
the  next  session  of  the  Legislature,  when  the 
purpose  of  the  Legislature  can  be  properly 
effectuated  by  an  act  properly  drawn. 

The  result  is  that  the  ordinance  of  Semi- 
nary is  void,  the  absorption  of  Oandsl  by 
Seminary  is  a  nullity,  and  the  Jadgment'ls 
reversed  and  the  suit  dismissed. 


WIIXIAMSON  V.  WILLIAMSON.     (No. 
13,599.) 

{Supreme  Court  of  MiasiasippL    April  S,  1000.) 

Appeal  from  Chancery  Court,  Pontotoc  Coun- 
ty:  J.  Q.  Bobbins,  Chancellor. 

Action  by  J.  D.  Williamson  against  Lula  B. 
Williamson.  From  the  lodgment,  J.  D.  ^1- 
liamson  appeal*.    Affirmed. 

Mitchell  ft  Roberson  and  Watkins  ft  Watkins, 
for  appellant.  Stephens  ft  Stephens  and  Flow- 
ers ft  Whitfield,  for  appellee. 


PER  CURIAM.    Affirmed. 


WILLIAMS  V.  STATfi    (No.  18,415.) 
{Supreme  Court  of  MiasisaippL    April  5,  1009.) 

Appeal  from  Circuit  Court,  Lincoln  County; 
M.  H.  Wilkinson,  Judge. 

Tom  Williams  was  convicted  of  manslaughter, 
and  appeals.     Affirmed. 

A.  a  ft  J.  W.  McNair,  for  appellant.  Geo 
Butler,  Aast.  Atty.  Gen.,  for  the  State. 

PER  CURIAM.    Affirmed. 


ROBINSON  V.  STATE.    (Na  13,844.) 
.(Snpreme  Court  of  Mississippi.    April  5,  1009.) 

Appeal  from  Circuit  Court,  Oktibbeha  Coun- 
ty;   R   O.  Sykes,  Judge. 

Mellen  Robinson  was  convicted  of  assault 
with  intent  to  kill,  and  appeals.     Affirmed. 

Carroll  ft  Magmder,  for  appellant.  Oeo.  Bnt- 
Jer,  Aast.  Atty.  Gen.,  for  the  SUte. 

PER  CURIAM.     Affirmed. 


W.  J.  DAVIS  ft  CO.  V.  HOLLINOSWORTH. 
(No.   13,842.) 

{Supreme  Court  of  Mississippi.    April  5,  1009.) 

Appeal  from  Circuit  Court,  Hinds  County ;  W. 
H.  Potter,  Judge. 

Action  between  W.  J.  Davis  ft  Co.  and  Rol>- 
«rt  L.  HoUingsworth.  Prom  the  judgment  W. 
J.  Davis  ft  Co.  appeal.    Affirmed. 


Wllllamaon  ft  Wells,  for  appellants. 
Wells,  for  appellee. 

PER  CURIAM.    Affirmed. 


WeUsA 


PACKARD  V.  HARRY  BBRBSrORD  Ca 

(MARK8-ROTHBNBBRG  CO., 

Garnishee).    (No.  18,871.) 

(Supreme  Conrt  of  Mississippi.    April  6,  1909.) 

Appeal  from  Circuit  Court,  Lauderdale  Coun- 
ty ;  Jno.  L,  Buckley,  Judge. 

Action  between  Mrs.  Beaumont  Packard  and 
the  Barry  Beresfoid  Company;  the  Marks- 
Rothenberg  Company  being  garnishee.  F^m 
the  judgment,  Mrs.  Packard  appeals.    Affirmed. 

F.   v.   Brahan,   for  appellant.     Boseman  A 

Fewell,  for  appellees. 

PER  CURIAM.    Affirmed. 


DAVIS  V.  HAMEL.    (No.  18,798.) 
(Supreme  Court  of  Mississippi.    April  5,  1909.) 

Appeal  from  Circuit  Court,  Sunflower  Coun- 
ty;   Sydney  Smith,  Judge. 

Action  Iwtween  J.  L.  Davis  and  J.  B.  HameL 
From  the  judgment,  Davis  appeals.    Affirmed. 

Percy  ft  Moody,  for  amteiiant.  Johnson  A 
Neill,  for  appellee. 


PER  CURIAM.    Affirmed. 


W.  T.  ADAMS   MACH.   CO.  v.   B08WBLL 

BROS.     (No.  18,759.) 
(Supreme  Court  of  MississippL    April  6,  1909.) 

Appeal  from  Circuit  Orart,  Simpson  County; 
R.  L.  Bullard,  Judge. 

Action  between  the  W.  T.  Adams  Machine 
Company  and  Boswell  Bros.  From  the  judg- 
ment, the  Adams  Company  appeals.    Affirmed. 

R.  L.  ft  E.  U  Dent  and  E.  G.  Caston,  for 
api>el1ant    C.  M.  Whitworth,  for  appellees. 

PER  CURIAM.    Affirmed. 


CATLETT  V.  JCBNNEDY  et  al.    (No.  18,874.) 
(Supreme  Court  of  Mississippi.    April  5,  1900.) 

Appeal  from  Circuit  Court,  Lauderdale  Coun- 
ty:  Jno.  L.  Buckley,  Judge. 

Action  between  W.  S.  Catlett  and  C.  M.  Ken- 
nedy and  others.  From  the  Judgment  Catlett 
appeals.     Affirmed. 

F.  V.  Brahan,  for  appellant.  CSias.  M.  Wright^ 
for  appellees. 

PER  CURIAM.    Affirmed. 


REID,   Sheriff,  t.  YAZOO  St  iL  Y.  &.  CO. 

(No.  13,787.) 
(Supreme  Court  of  Mississippi.    April  S,  1909.) 

Appeal  from  Circuit  Court,  Holmes  County; 
Sydney  Smith,  Judge. 

Action  between  G.  C.  Reid,  sheriff  and  ad- 
ministrator ad  litem,  against  the  Yazoo  ft 
Mississippi  Valley  Railroad  Company.  From 
the  judgment,  Ueid  appeals.     Affirmeo. 

William  Arthur  Pierce,  for  appellant  Mayes 
ft  Longstreet,  for  appellee. 

PER  CURIAM.    Aflrmed. 
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PBPPLH  T.  J.  VAN  LINDLBT  NUBSBRX 

CO.     (No.  13,797.) 
(Supreme  C!oart  of  Mississippi.    April  6,  1909.) 

Appeal  from  Gircnit  Conrt,  Snnfiower  Cioan- 
ty:    Sydney  Smith,  Jadj^e. 

Action  between  W.  O.  Pepple  and  the  J.  Van 
Undley  Nursery  Company.  From  tb«  jndg- 
ment,  Pepple  appeals.    Affirmed. 

J.  H.  Price  and  S.  F.  Davis,  for  appellant 
Frank  EI  Everett,  for  appellee. 

PER  CURIAM.    Affirmed. 


J.  ft  B.  BART  T.  H.  Ia  ft  a  W.  HICKS. 

(No.  13,846.) 

(Supreme  Court  of  Mississippi.    April  6,  1909.) 

Appeal  from  Circuit  Conrt,  Hinds  County; 
W.  H.  Potter,  Judge. 

Action  between  J.  ft  B.  Hart  and  H.  L.  ft  C 
W.  Hides.  From  the  judgment,  J.  ft  B.  Hart 
appeal.    Affirmed. 

,J.  B.  Stirling  and  F.  M.  West,  for  appellants. 
Williamson  &  Wells,  for  appelle«s> 


FEB  CURIAM.    Affirmed. 


(57  Fla.  UO) 

McEINNON  ▼.   JOHNSON  at  aL 

(Supreme  Court  of  Florida.     March  2,  1909.) 

1.   APPKAJt  AND  Ebbob  (|  1097*)— StrBSKQUKHT 

Appeal  —  Pbbvious  Decision -as  Law  of 

THE  Cage. 
'AH  the  points  adjudicated  by  an  appellate 
court  upon  a  writ  of  error  or  aa  appeal  become 
the  law  of  the  case,  and  are  no  longer  open  for 
discussion  or  consideration. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  EHg.  S  4358;   Dec.  Dig.  I  1097.*] 

5.  Ejectment  (§  84*)— Plea  of  Not  Guiltt— 

Defenses  Admissible. 

In  an  action  of  ejectment,  all  matters  of 
legal  defense  (excepting  special  denials  of  pos- 
session and  denials  of  adverse  claim  under  the 
statute)  may  be  given  in  evidence  under  the  plea 
of  not  guilty.  Special  pleas  of  matter  affecting 
the  legal  title  or  in  estoppel  should  be  struck 
out. 

[Ed.  Note.— For  other  cases,  see  Ejectment, 
Cent.  Dig.  |  230;   Dec.  Dig.  {  84.*] 

8.  Affeal  and  Ebbob  (|  1040*)— Habulkss 

ESBOB— Pbaoticb. 

Where  a  demurrer  is  interposed  to  a  plea, 
When  a  modoa  to  strike  out  would  have  been 
the  proper  method  of  attack,  but  such  plea  is 
so  faulty  that  the  court  would  have  been  jus- 
tified in  striking  it  out  of  its  own  motion,  the 
sustaining  of  the  demurrer  will  be  considered 
harmless  error. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error/ '€ent  Dig.  |  4090;  Dec  Dig.  ri040.*] 

4.  ElfECTMENT   ({   84*)— GENEBAI  IBSUB— BTI- 
0ENOK  ADihsSIBLB. 

Ill  an  action  of  ejectment,  the  striking  out 
of  a  plea  setting  up  matters  admissible  in  evi- 
dence under  the  general  issue  or  the  sustaining 
of  a  ^murrer  to  such  plea  will  not  preclude 
proof  at.. the  trial  under  the  geUeral  issue  of 
such  matters  attempted  to  be  so  pleaded. 
..[Ed.  Note. — For  other  cases,  see  Ejectment, 
Cent.  Dig.  $  230;   Dec.  Dig.  I  84.*] 


B.  Appeal  and  Ebbob  (i  281*)— OsjaonoRS 

to  Evidence— Sitfficiehct. 

General  objections  to  evidence  proposed, 
without  stating  the  precise  grounds  of  objection, 
are  vague  and  nugatory,  and  are  without  weight 
before  an  ai>pellate  court,  unless  the  evidence 
objected  to  is  palpably  prejudicial.  Improper, 
and  inadmissible  for  any  purpose  or  under  any 
circumstances. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  1299;  Dec  Dig.  i  281;* 
Trial,  Cent  Dig.  i  19S.] 

&  Tbiai.  (I  88*)— OBjxonoirs  to  Btidkncb— 

SUFTICIKnOT. 

A  party  who  objects  to  the  competency  of 
a  witness  or  to  piofFered  evidence  should  state 
specifically  the  grounds  of  his  objection,  in  or- 
der to  apprise  the  conrt  and  his  adversary  of 
the  precise  objection  he  intends  to  make. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  i  198;   Dec  Dig.  |  83.*] 

7.  Evidence  (f  4S*)— Judioiai.  Noticb— Ap- 
pellate OouBT  Opinions. 

An  appellate  court  will  take  judicial  notice 
of  its  own  opinions,  and,  although  the  judgment 
and  the  mandate  entered  and  issued  express  the 
decision  of  the  court  yet  upon  a  second  appeal 
or  writ  of  error  In  the  same  case  the  court  may 
properly  examine  the  opinion  in  order  to  de- 
termine what  matters  were  considered,  npon 
what  grounds  the  judgment  was  entered,  and 
what  has  become  settled  for  future  disposition 
of  the  case. 

[Bd.  Note.— For  other  cases,  see  Slridenee, 
Cent  Dig.  i  63;  Dec  Dig.  i  43.*] 

8.  Evidence  ({  208*)— Judioial  Admissions— 
Plbadinos. 

In  an  action  of  ejectment  where  the  de- 
fendant relies  upon  adverse  possession  for  the 
requisite  statutory  period  under  a  void  sheriFs 
deed  as  color  of  title,  and  he  offers  ia  evidence 
a  petition  filed  by  the  plaintiffs  in  the  same 
conrt  for  a  "writ  and  order  of  restitution  com- 
manding" the  defendants  thereto,  of  whom  the 
defendant  in  ejectment  was  one,  "to  restore  and 
return  to  the  possession"  of  the  plaintiffs  the 
lands  in  controversy,  the  answer  of  snch  de- 
fendant thereto,  the  plaintiffs'  demurrer  to  sodi 
answer,  and  the  judgment  of  the  conrt  over- 
ruling the  demurrer,  allowing  the  plaintiffs  time 
in  which  to  file  a  replication  to  the  answer,  in 
default  whereof  sodi  petition  "shall  stand  dis- 
missed out  of  the  court  without  any  further  or- 
der of  dismissal,"  it  is  error  to  exclude  such 
proffered  documentary  evidence  on  the  grounds 
of  objection  of  irrelevancy  and  immateriality. 
Even  if  admissible  for  no  other  purpose,  sucb 
evidence  was  admissible  as  an  admission  on  the 
part  of  plaintiffs  that  the  defendant  was  in  the 
possession  of  the  lands  at  the  time  of  the  filing 
af  such  petition. 

[Ed.  Note.— For  other  cases,  see  EMdence, 
Cent  Dig.  f  714;   Dec  Dig.  |  208.*] 

9.  Judgment  (i  572*)r— Rkb  JtroiOATA— Final 
Judgment. 

In  order  to  sustain  a  defense  of  res  Jo- 
dicata,  there  must  have  been  a  final  judgment 
or  decree  rendered  In  the  former  action  or  suit 
Where  the  judgment  offered  in  evidence  is  a 
judgment  overruling  a  demurrer,  with  leave  to 
the  plaintiffs,  against  whom  such  judgment  was 
rendered,  to  file  a  replication  by  a  day  certain, 
in  default  of  which  their  petition  "shall  stand 
dismissed  out  of  the  court  without  any  further 
order  of  dismissal,"  and  it  is  not  made  to  ap- 
pear that  the  conditions  of  snch  judgment  were 
ever  complied  with,  it  must  be  held  to  be  not 
a  final,  but  a  conditional,  judgment 

[Ed.  Note.— For  other  cases,  see  Judgment. 
Cent  Dig.  i  1049;  Dec  Dig.  {  672.*] 
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lOi  AfPEAi,  AND  Ebbob  (I  1212*)— Mandate 
akd  pbocbedimas  in  lowkb  coubt— nxw 
Tbial. 

An  issue  determined  by  the  appellate  court 
cannot  be  relitigated  in  the  lower  court  on  a 
new  trial.  But  an  issue  left  undetermined  by 
the  appellate  court  is  open  (or  a  new  trial 
An  adjadication  by  an  appellate  court  upon  a 
writ  of  error  in  an  action  of  ejectment  that 
the  defendant's  paper  title  fell,  without  passing 
upon  any  title  which  defendant  might  have  ac- 
quired by  adverse  possession  for  the  requisite 
statutory  period,  does  not  preclude  the  defend- 
ant from  establishing  such  adverse  possession 
upon  a  new  trial,  provided  he  ia  able  to  do  so 
by  competent  evidence. 

[Ei.  Note.— For  other  cases,  see  Appeal  and 
Error',  Cent.  Dig.  i  4713;  Dec  Dig.  i  1212.*] 

IL  T^iai,  (8  168*)— DiBBcnoN  or  Vbbdict. 

A  charge  directing  a  verdict  for  the  plain- 
tiffs should  never  be  given  unless  it  is  clear 
that  there  is  no  evidence  whatever  adduced  that 
could  in  law  support  a  verdict  for  the  defendant. 
If  the  evidence  is  conflicting,  or  will  admit  of 
different  reasonable  inferences,  or  if  there  is 
evidence  tending  to  prove  the  issue,  it  should  be 
snbmitted  to  the  Jury  as  a  question  of  fact,  and 
not  taken  from  them  and  passed  npon  by  the 
iudge  as  a  question  of  law. 

[Ed.  Note.— For  other  cases,  see  TriaL  Cent 
Dig.  i  376:    Dec  Dig.  i  16&»] 

(Syllabus  by  the  Court) 

In  Banc  Error  to  Circuit  Court,  JaCkgon 
County ;  J.  Emmet  Wolfe,  Judge. 

Action  by  Seth  Johnson,  as  administrator, 
and  others,  against  Daniel  L.  McKlnnon. 
Judgment  tor  plaintiffs,  and  defendant  brings 
error.    Beversed. 

D.  Lb  McKlnnon,  in  pro.  per.  Llddon  & 
Carter,  for  defendants  In  error. 


SHACELEFOBD,  J.  This  case  comes  here 
for  the  second  time  on  writ  of  error.  For 
the  former  opinion,  see  Johnson  v.  McKln- 
non. 54  Fla.  221,  4S  South.  23,  13  L.  B.  A. 
(N.  S.)  874,  wherein  will  be  found  a  state- 
ment of  the  facts  In  which  is  given  a  r£aum6 
of  former  litigation  out  of  which  this  action 
of  ejectment  arose.  Also  see  McKlnnon  t. 
Johnson,  54  Fla.  538,  45  South.  451,  which 
was  the  second  time  the  appeal  In  the  equity 
suit  came  before  this  court  The  first  opin- 
ion rendered  therein  will  be  found  reported 
as  Johnson  t.  McKlnnon,  46  Fla.  388,  84 
South.  272. 

We  start  out  with  the  proposition  that  all 
the  points  adjudicated  upon  the  former  writ 
of  error  have  become  the  law  of  this  case, 
and  are  no  longer  open  for  discussion  or  con- 
sideration. Wilson  T.  Frldenberg,  21  Fla. 
386;  Doyle  ▼.  Wade,  23  Fla.  90, 1  South.  616, 
11  Am.  St  Bep.  334 ;  Hart  v.  Strlbling,  25 
Fla.  435,  text  445,  6  South.  455,  text  456; 
State  T.  White,  40  Fla.  297,  text  318, 24  South. 
IGO,  text  167;  Anderson  v.  Northrop,  44  Fla. 
472,  33  South.  419 ;  Louisville  &  Nashville  B. 
R.  Co.  V.  Jones,  50  Fla.  225,  39  South.  485; 
Iloodless  ▼.  Jemlgan,  51  Fla.  211,  41  South. 
104;  Jacksonville  Electric  Co.  v.  Bowden,  54 
Fla.  461,  45  South.  755,  15  L.  B.  A.  (N.  S.) 


451;    Valdosta  Mercantile  Co.  T.  Whlte^  80 

Fla.  ,  47  South.  961. 

The  declaration  in  this  case  Is  in  the  usual 
form.  The  defendant  filed  a  disclaimer  as  to 
a  portion  of  the  lands,  a  plea  of  not  guilty 
as  to  the  residue,  and  also  a  special  plea,  in 
which  he  attempted  to  set  up  some  former 
adjudication  as  being  In  the  nature  of  res 
Judicata.  It  would  seem  that  a  demurrer 
was  Interposed  to  this  special  plea,  which 
was  sustained,  although  the  transcript  Is 
not  clear  upon  this  point  However,  It  Is  a 
matter  of  no  moment,  even  though  error  Is  - 
attempted  to  be  predicated  upon  such  alleged 
ruling,  for  the  reason  that  the  defendant  by 
leave  of  court  filed  an  amended  plea  In  which 
he  more  fully  set  out  the  matters  relied  up- 
on In  his  first  special  plea.  A  demurrer  was 
afso  Interposed  and  sustained  to  this  amend- 
ed special  plea,  which  ruling  also  forms  the 
basis  for  an  assignment  of  error.  We  do  not 
copy  such  plea,  the  demurrer  thereto,  or  th« 
ruling  thereon,  for  the  reason  that  this  as- 
signment must  fall,  whether  the  matters  un- 
dertaken to  be  set  up  In  such  plea  were  well 
pleaded  or  not  This  court  In  Coffee  y.  Oroo- 
rer,  20  Fla.  64,  expressly  held  that  "In  eject- 
ment all  matters  of  legal  defense  (excepting 
special  denials  of  possession  and  denials  of 
adverse  claim  under  the  statute)  may  be 
given  in  evidence  under  the  plea  of  not  guilty. 
Special  pleas  of  matters  affecting  the  le- 
gal title  or  In  estoppel  should  be  struck 
out  A  Judgment  sustaining  a  demurrer  to 
such  pleas  will  not  preclude  proof  at  the 
trial  of  the  facts  pleaded."  This  holding 
was  approved  and  followed  In  Hagan  v.  El- 
lis, 39  Fla.  463,  text  472,  22  South.  727,  text 
729,  63  Am.  St  Bep.  167.  It  may  well  be, 
notwithstanding  the  Intimation  In  Coffee  v. 
Groover,  supra,  that  such  pleas  could  be 
reached  by  demurrer,  the  proper  method  of 
attack  would  be  by  motion  to  strike  out  See 
Wade  V.  Doyle,  17  Fla.  522,  text  631;  Wels- 
koph  V.  Dibble,  18  Fla.  24,  text  28;  Neal  v. 
Spooner,  20  Fla.  38;  Home  r.  Carter's 
Adm'rs,  20  Fla.  46 ;  Barco  t.  Fennell,  24  Fla. 
378,  5  South.  9;  Buesing  v.  Forbes,  83  Fla. 
496,  16  »outh.  209;  Parkhurst  t.  Stone,  86 
Fla.  466,  text  462,  18  South.  594,  text  596; 
Camp  T.  Hall,  39  Fla.  635,  22  South.  792; 
Little  T.  Bradley,  43  Fla.  402,  31  South. 
342;  Atlantic  Coast  Line  B.  Go.  v.  Benedict 
Pineapple  Co.,  52  Fla.  165,  text  177,  42  South. 
529,  text  583;  AUantlc  Coast  Line  B.  Co. 
V.  Crosby,  63  Fla.  400,  text  428,  43  South. 
318,  text  326.  From  an  examination  of  these 
as  well  as  other  decisions  referred  to  there- 
in, It  would  seem  clear  that  this  court  Is 
now  committed  to  the  doctrine  that  a  spe- 
cial plea  tendering  an  issue  covered  by  the 
plea  of  not  guilty  is  not  for  that  reason  de- 
murrable, but  that  the  proper  method  of  at- 
tacking such  a  plea  Is  by  motion.  It  may 
well  be  that  the  plea  in  question  was  also 
Open    to    attack    by    proper    and    sufficient 
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gronnds  of  demnrrer  for  the  reason  that  It 
waa  not  soflaclently  comprehensive  or  broad 
In  Its  scope  to  constitute  a  full  reply  to  the 
allegations  of  the  declaration.  See  Atlantic 
Coast  Line  R.  C!o.  t.  Crosby,  supra.  Be  that 
as  it  may,  we  are  clear  from  an  examination 
of  the  plea  In  question  that  the  coart  would 
have  been  Justified  in  striking  It  ont  of  Its 
own  motion.  Therefore  no  reversible  error 
was  committed  In  sustaining  the  demurrer 
thereto.  Hooker  v.  Forrester,  53  Fla.  392,  43 
South.  241;  O'Brien  v.  State,  55  Fla.  146, 
47  South.  11 ;  Poppell  v.  Culpepper,  66  Fla. 
— ,  47  South.  351 ;  Hoopes  v.  Crane,  56  Fla. 

,  47  South.  992. 

During  the  trial  the  defendant  produced 
and  ofTered  In  evidence  the  petition  of  plain- 
tiffs for  restitution  against  A.  D.  and  D.  L. 
McKlnnon,  the  answer  thereto  of  D.  L.  Mc- 
Klnnon,  who  Is  the  defendant  In  the  Instant 
case,  the  demurrer  Interposed  thereto  and  the 
ruling  or  Judgment  of  the  court  upon  such  de- 
mnrrer, to  the  Introduction  of  which  the 
plaintiffs  objected  "on  the  gronnds  that  It 
was  Irrelevant  and  Immaterial."  The  court 
sustained  the  objection,  to  which  ruling  the 
defendant  excepted,  and  this  forms  the  basis 
for  another  assignment.  We  see  no  useful 
purpose  to  be  accomplished  by  setting  out 
herein  this  proffered  and  rejected  document- 
ary evidence.  Suffice  it  to  say,  as  appears 
from  the  opinion  rendered  on  the  former  writ 
of  error  (Johnson  v.  McKlnnon,  54  Fla.  221, 
46  South.  23,  8.  C.  13  L.  S.  A.  [N.  S.]  874), 
that  "It  was  admitted  In  the  evidence  at  the 
trial  that  D.  L.  McKlnnon,  defendant  here- 
in, was  counsel  for  A.  D.  McKlnnon  In  obtain- 
ing the  decrees  admitted  In  evidence  herein 
under  which  this  sale  was  made,  that  D.  h. 
McKlnnon  had  full  knowledge  of  the  proceed- 
ings in  said  cause,  and  conducted  the  same, 
had  sale  of  the  land  in  controversy  made  as 
counsel  for  A.  D.  McKlnnon,  and  bought  the 
lands  Involved  herein  at.  the  execution  sale 
under  said  decrees,  and  received  sheriff's  deed 
which  was  admitted  in  evidence  herein ;  that 
this  cause,  wherein  the  decrees  were  render- 
ed, was  appealed  to  the  Supreme  Court  wlUi- 
out  supersedeas,  and  the  decree  of  Decem- 
ber 17,  1897,  was  reversed;  that  before  the 
reversal  of  said  decree  D.  L.  McKlnnon 
bought  the  lands  herein  at  the  execution  sale 
and  received  the  sheriff's  deed."  The  rea- 
sons for  the  reversal  of  the  decree  In  ques- 
tion are  set  forth  in  Johnson  v.  McKlnnon,  46 
Fla.  388,  34  South.  272,  and  the  subsequent 
history  of  that  litigation  will  be  fonnd  in  Mc- 
Klnnon V.  Johnson,  54  Fla.  538,  45  South.  451. 
We  held  upon  the  former  writ  of  error  that 
"the  law  Imputes  to  an  attorney  knowledge  of 
defects  in  legal  proceedings  for  the  sale  of 
property  taken  nnder  his  direction,  and  the 
title  of  such  attorney  to  land  purchased  by 
him  at  a  Judicial  sale  decreed  in  proceedings 
In  which  he  acted  as  an  attorney  fails  with 
the  reversal  of  the  decree  directing  the  sale." 
As  we  have  already  seen,  that  becomes  the 
law  of  this  case. 


We  find  apon  an  examination  of  the  prof- 
fered and  rejected  documentary  evidence 
that  it  appears  therefrom,  after  the  reversal 
of  the  decree  appealed  from  by  this  court  in 
Johnson  v.  McKlnnon,  46  Fla.  888,  34  Sonth. 
272,  and  after  the  mandate  had  issued  tbere- 
in,  but  prior  to  the  Institution  of  this  action 
of  ejectment,  the  plaintiffs  filed  In  the  circuit 
court  for  Jackson  county  their  petition 
against  A.  D.  McKlnnon  and  D.  L.  McKln- 
non, the  defendant  herein,  wherein  th^ 
sought  "a  writ  and  order  of  restitution  com- 
manding" the  defendants  thereto  "to  restore 
and  return  to  the  possession"  of  the  iilalntllb 
"the  real  estate  which  has  been  sold  in  this 
case" ;  such  real  estate  being  particularly  de- 
scribed therein.  To  U4s  petition  the  defend- 
ant, D.  li.  McKlnnon,  filed  an  answer,  which, 
omitting  the  formal  parts,  is  as  follows: 

"This  respondent  says:  That  he  was 
simply  the  agent  and  attorney  of  the  said 
A.  D.  McKlnnon  in  said  suit,  and  had  no  oth- 
er connection  or  privity  with  him.  That  the 
lands  purporting  to  be  purchased  by  him 
were  but  payments  to  him  by  said  A.  D.  Mc- 
Klnnon on  his  fees  for  services  in  said  salt  by 
agreement.  Instead  of  paying  the  money  to 
him,  and  the  amount  of  the  purchase  or  «»- 
aiders tlon  was  inserted  on  the  execution. 
"D.  L.  McKlnnon,  in  pra  per." 

To  this  answer  the  plaintiffs  interposed  a 
demnrrer  upon  the  ground  that  the  "answer 
states  no  matter  of  defense  to  the  petition 
for  restitution  or  any  reason  why  restltntloD 
should  not  be  made."  The  court  made  the 
following  order  thereon: 

"This  cause  coming  on  to  be  heard  upon 
the  demurrer  to  the  answer  of  D.  L.  McKln- 
non to  the  rule  and  petition,  after  hearing 
the  argument  of  the  respective  parties  and 
the  court  being  advised  of  its  opinion.  It  ii 
hereby  ordered  and  adjudged  that  the  dem^^ 
rer  be.  and  the  same  is  hereby,  overruled. 
It  is  hereby  further  ordered  and  adjudged 
that  the  petitioners  have  till  rule  day  hi 
August.  1904,  within  which  to  file  a  replica- 
tion to  said  answer,  and  that  in  failure  to  do 
so  within  said  time  that  the  rule  and  peti- 
tion as  to  said  D.  L.  McKlnnon  shall  stand 
dismissed  out  of  the  court  without  any  fur- 
ther order  or  dlsmlssaL 

"Done  at  Marianne,  Florida,  on  this  12tb 
day  of  July,  1904." 

As  we  have  already  seen,  the  sole  gronnds  of 
objection  urged  against  the  admission  of  this 
documentary  evidence  were  irrelevancy  and 
Immateriality.  We  have  repeatedly  held  that 
general  objections  to  evidence  proposed,  with- 
out stating  the  precise  grounds  of  objection, 
are  vague  and  nugatory,  and  are  without 
weight  before  an  appellate  court,  unless  the 
evidence  objected  to  Is  palpably  prejudicial. 
Improper,  and  Inadmissible  for  any  purpose 
or  under  any  circumstances.    Putnal  v.  State, 

50  Fla.  ,  47  South.  864,  and  anthorlUes 

there  cited.   See,  especially,  Hoodless  v.  Jeml- 
gan.  46  Fla.  213,  text  217.  85  South.  656.  text 
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6S8,  Citing  and  quoting  wltb  approval  the 
following  language  used  In  Carter  v.  Bennett, 
4  Fla.  283:  "A  party  wbo  objects  to  evidence 
or  tbe  competency  of  witnesses  should  state 
speciflcally  the  grounds  of  his  objections.  It 
Is  not  sufficient  to  object  generally  that  the 
evidence  is  illegal,  or  the  witness  is  incom- 
petent ;  but  the  party  objecting  must  put  his 
finger  upon  the  very  point  to  apprise  the 
court  and  his  adversary  of  the  precise  objec- 
tion he  intends  to  make."  Was  this  prof- 
fered documentary  evidence  "palpably  prej- 
udicial, improper,  and  inadmissible  for  any 
purpose  or  under  any  circumstances,"  bo  that 
the  general  grounds  of  objection  of  Irrele- 
vancy and  immateriality  were  sufficient  to 
warrant  the  trial  court  in  excluding  it?  Sec 
Klrby  V.  State,  44  Fla.  81,  32  South.  836,  and 
WUliamA  V.  State,  53  Fla.  89,  43  South.  428. 
This  la  the  question  we  are  called  upon  to 
answer.  Before  doing  so,  however,  it  is  ad- 
visable for  us  to  determine  whether  or  not 
this  point  either  expressly  or  by  necessary 
implication  was  adjudicated  upon  the  former 
writ  of  error.  If  so,  It  has  become  the  law 
of  this  case,  and  is  no  longer  open  for  discus- 
sion or  consideration.  As  was  said  by  Mr. 
Justice  Brewer  in  Thompson  ▼.  Maxwell 
Land  Grant  &  Ry.  Co..  168  U.  S.  451.  text  456, 
18  Sup.  Ct  121,  42  L.  Ed.  539:  "We  take 
Judicial  notice  of  our  own  opinions,  and,  al- 
though the  Judgment  and  the  mandate  ex- 
press the  decision  of  the  court,  yet  we  may 
properly  examine  the  opinion  in  order  to  de- 
termine what  matters  were  considered,  upon 
what  grounds  the  Judgment  was  entered,  and 
what  has  become  settled  for  future  disposi- 
tion of  the  case."  Following  bis  example, 
"we  therefore  turn  to  the  former  opinion  and 
the  mandate  to  see  what  was  presented  and 
decided." 

We  find  that  it  was  held  therein  that  the 
deficiency  decree,  upon  which  execution  is- 
sued and  nnder  which  the  defendant  bought 
the  lands  in  controversy,  was  absolutely  void, 
and,  further,  as  we  have  already  seen,  that 
the  title  of  an  "attorney  to  land  purchased 
by  him  at  a  Judicial  sale  decreed  in  proceed- 
ings in  which  he  acted  as  an  attorney  falls 
with  the  reversal  of  the  decree  directing  the 
sale."  We  further  find  that  the  assignment 
of  error  upon  which  the  reversal  was  planted 
was  the  failure  or  refusal  of  the  trial  court 
"to  give  an  appropriate  instruction,  submit- 
ting this  contention  to  the  Jury" ;  the  opinion 
closing  with  the  expression:  "We  conclude, 
therefore,  that  the  court  erred  in  refusing  to 
so  instruct  at  the  request  of  the  plaintiff. 
For  the  errors  found  the  Judgment  is  revers- 
ed." The  opinion  does  not  set  forth  the  re- 
quested and  refused  instruction,  but  it  suf- 
ficiently appears  therein  that  this  court  held 
that  the  Jury  should  have  been  instructed 
upon  and  in  accordance  wltli  the  principles 
Just  enunciated  as  having  been  taken  from 
the  former  opinion.  It  nowhere  appears  in 
tlie  opinion  that  this  point  of  evidence  was 

4SSO.-fi8 


raised  upon  the  former  writ  of  error,  pre- 
sented to  or  passed  upon  by  this  court.  So 
far  as  we  are  advised,  no  such  evidence  wns 
adduced  at  the  former  trial  in  the  court  be- 
low. We  reach  the  conclusion,  then,  that  this 
point  has  never  been  adjudicated  by  this 
court  so  as  to  become  the  law  of  the  case. 
"An  issue  determined  by  the  appellate  court 
cannot  be  relltlgated  in  the  lower  court  on  a 
new  trial.  But  an  issue  left  undetermined  by 
the  appellate  court  is  open  for  a  new  trial." 
13  Bncy.  of  PI.  &  Pr.  856,  and  authorities 
cited  in  notes.  As  was  held  in  St  Louis,  I. 
M.  &  S.  Ry.  Co.  V.  Cleere,  76  Ark.  377,  88  S. 
W.  995:  "Where,  on  appeal,  the  evidence  Is 
found  sufficient  to  support  the  verdict,  but 
the  cause  Is  reversed  because  of  erroneous 
Instructions,  the  finding  as  to  the  sufficiency 
of  the  evidence  is  not  conclusive  on  the  next 
appeal  after  a  retrial."  Also  see  Heard  v. 
Ewan,  73  Ark.  513,  85  S.  W.  240.  Balch  v. 
Haas,  73  Fed.  974,  20  C.  C.  A.  151,  36  D.  S. 
App.  693,  will  be  found  to  be  a  well-reasoned 
and  Instructive  case.  It  was  held  therein 
that  "on  a  second  writ  of  error  an  appellate 
court  is  bound  by  its  prior  decision  only  upon 
points  distinctly  made  and  determined,  and 
not  upon  points  which  might  have  been,  but 
were  not,  raised,"  also  that  "the  rule  that 
an  appellate  tribunal  is  bound  by  its  decision 
on  a  former  appeal  in  the  same  case  Is  not 
applicable  where  the  point  decided  was  de- 
pendent on  the  evidence,  and  on  the  second 
trial  the  evidence  is  different  in  a  material 
respect" 

We  must  now  determine  whether  or  not  the 
trial  court  erred  In  excluding  the  proffered 
evidence  upon  the  grounds  urged  against  it. 
At  the  time  It  was  offered  it  had  developed  In 
the  trial  that  the  defendant  who  took  the 
stand  as  a  witness  in  his  own  behalf  had  ad- 
mitted that  the  decree  and  proceedings  un- 
der which  he  had  purchased  the  lands  had 
been  pronounced  by  this  court  null  and  void, 
and  that  he  relied  upon  the  sheriff's  deed 
only  as  color  of  title.  He  sought  to  establish 
by  his  own  testimony  as  well  as  that  of  other 
witnesses  adverse  possession  under  such  deed 
as  color  of  title  for  the  requisite  statutory 
period.  See  Kendrlck  v.  Latham,  25  Fia. 
819,  6  South.  871.  Even  if  the  proposed  doc- 
umentary evidoice  was  admissible  for  no  oth- 
er purpose,  was  it  not  admissible  as  an  ad- 
mission on  the  part  of  the  plaintiffs  that  the 
defendant  was  in  the  possession  of  the  lands 
at  the  time  the  petition  was  filed  by  them 
"for  a  writ  and  order  of  restitution  in  the 
case"  commanding  A.  D.  McKlnnon  and  the 
defendant  "to  restore  and  return  to  the  pos- 
session" of  petitioners?  We  think  so.  As 
this  necessarily  must  cause  a  reversal  of  the 
Judgment,  we  might  stop  here,  but  we  think 
It  may  be  well  to  consider  briefly  some  of  the 
other  contentions  made  before  us  by  the  re- 
spective parties.  It  Is  strenuously  urged  by 
the  defendant  that  the  Judgment  upon  the  de- 
murrer to  hla  answer  to  the  petition  Is  res 
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adjudlcata,  and  constltates  a  bar  to  tbis  action 
of  ejectment.  la  thla  contention  tenable? 
"In  order  to  aupport  tbe  plea  of  res  Judicata, 
there  must  hare  been  a  final  Judgment  or  de- 
cree rendered  in  the  former  action  or  suit" 
24  Amer.  &  E3ng.  E^cy.  of  Law  (2d  Bd.)  793, 
and  authorities  cited  In  note  6,  especially 
Marvin  t.  Hampton,  18  Fla.  13L  Can  we  say 
that  this  ruling  on  the  demurrer  constituted 
a  final  judgment?  It  does  not  appear  wheth- 
er a  replication  was  ever  filed  to  the  petition 
or  not,  or  that  any  subsequent  proceedings  of 
any  kind  were  ever  had.  It  would  seem  that, 
at  best,  it  must  be  held  to  be  merely  a  condi- 
tional judgment  See  Dallam  t.  Sanchez,  56 
Fla.  — ,  47  South.  871,  and  authorities  there 
cited.  We  are  not  overlooking  the  fact  that 
the  order  Itself  says  that  on  failure  to  file 
a  replication  the  rule  and  petition  as  to  this 
defendant  "shall  stand  dismissed  out  of  the 
court,  without  any  further  order  or  dismissal," 
but,  even  so,  that  would  not  seem  to  dispense 
with  the  necessity  of  showing  a  compliance 
with  the  conditions  of  the  order.  See,  as  bear- 
ing upon  this  question,  Gregory  v.  Woodworth, 
107  Iowa,  161,  77  N.  W.  837 ;  Folsom  t.  How- 
ell, 94  Ga.  112,  21  a  B.  136;  State  T.  Jen- 
kins, 70  Md.  472, 17  AU.  392;  Scherff  T.  Mis- 
souri Pacific  Ry.  Co.,  81  Tex.  471, 17  S.  W.  39, 
26  Am.  St  Rep.  828.  Even  If  we  could  pass 
this  difficulty.  It  may  well  be  doubtful  as  to 
whether  or  not  such  a  ruling  could  be  held 
to  be  a  Judgment  on  the  merits,  but  It  is  not 
accessary  to  discuss  that  question.  As  to  the 
principles  constituting  res  Judicata,  see 
Thornton  v.  Campbell,  6  Fla.  646;  Tulee  v. 
Canova,  11  Fla.  9 ;  Gould  v.  Evansvllle  &  O. 
R.  R.  Co.,  91  U.  8.  626,  23  L.  Ed.  416 ;  Crom- 
well V.  County  of  Sac,  94  U.  S.  351,  24  L.  Ed. 
195 ;  Blssell  v.  Spring  Valley  Township,  124 
U.  a  225,  8  Sup.  Ct  495,  31  L.  Ed.  411. 

As  we  have  already  seen,  the  defendant 
relied  upon  adverse  possession  under  a  void 
sheriff's  deed  as  color  of  title.  If  this  deed 
and  the  proceedings  upon  which  it  was  based 
were  void,  as  we  held  upon  the  former  writ 
of  error,  then  they  must  necessarily  have 
all  been  void  ab  initio,  and  the  plaintiffs  must 
be  charged  with  knowledge  of  this  fact  as 
well  as  the  defendant  In  the  former  opin- 
ion it  appeared  that  the  appeal  in  the  equity 
suit  was  taken  to  this  court  without  a  super- 
sedeas. See  Gould  v.  Carr,  33  Fla.  623,  16 
South.  259,  24  li.  R.  A.  130.  This  being  true, 
it  must  be  held  that  the  defendant  was  hold- 
ing such  lands  adversely  from  the  time  he 
entered  into  the  possession  thereof,  whenever 
that  was.  Upon  the  former  writ  of  error,  we 
simply  held  that  the  defendant's  paper  title 
fell,  but  did  not  pass  upon  any  title  that  he 
might  have  acquired  by  adverse  possession 
for  the  requisite  statutory  period,  nor  do  we 
now  express  any  opinion  as  to  the  evidence 
upon  that  point  It  would  not  be  projjer  for 
us  to  do  so,  as  that  is  a  matter  primarily  for 
the  Jury  to  pass  on.    As  there  was  evidence 


adduced  at  least  tending  to  establish  sacb  ad- 
verse possession  by  the  defendant  it  was  e^ 
ror  for  the  court  to  withdraw  the  case  from 
the  consideration  of  the  jury,  and  direct  a 
verdict  for  the  plaintiffs.  See  German- Amer- 
ican Lumber  Co.  v.  Brock,  65  Fla.  577,  46 
South.  740,  and  authorities  there  dted. 

For  the  errors  found,  the  Judgment  Is  re- 
versed, and  the  cause  is  remanded.  All  con; 
cur,  except  FARKHILL,  J.,  absent  on  accoont 
of  Illness. 


(iaLa.2U) 

No.  17.116. 

KOHLMAN  ▼.  COCHRANB. 

(Supreme  0>urt  of  Louisiana.     Dec.  14,  1908. 

On   Rehearing,  March  29,   1909.) 

1.  HusBARo  AND  Wm  ({  169*)— Wm's  Sep- 

ABATB     ESTATK  —  MOSTOAOES  —  OBOEB    01 

Court. 

The  legal  capacity  of  a  married  woman  to 
create  debts  against  herself  and  to  mortgage 
her  property  is  not  essentially  dependent  upon 
the  fact  that  she  should  have  applied  to  and  ob- 
tained the  authority  of  the  district  judge  to 
create  such  debts  and  to  grant  such  mortgages. 
The  authorisation  of  such  judge  and  his  certifi- 
cate thereof  are  accorded  by  law  to  a  married 
woman  as  a  protection  to  herself  from  her  im- 
prudence and  ignorance,  and  as  protection  in  re- 
spect to  her  capacity  to  the  pablic  who  might 
deal  with  her. 

[fid.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  I  660;    Dec  Dig.  §  169.'] 

2.  Husband  and  Wijx  (|  162*)— Wife's  Sep- 
ABATE  Estate— Contbacts—Obdeb  of  Coubt 
-Estoppel. 

Where  a  married  woman,  having  reeonrse 
to  proceedings  taken  by  her  under  articles  126 
and  127  of  the  Civil  Code,  not  only  fails  to 
avail  herself  of  the  opportunity  for  protection 
atforded  to  her,  but  makes  uss,  on  the  contiaiy 
of  these  proceedings  designedly  or  throacb  igno- 
rance to  deceive  or  mislead  the  public  oy  mis- 
stating or  suppressing  the  actual  facts  of  tbe 
case,  she  should  not  be  permitted  to  avail  fae^ 
self  later  of  the  actual  facta  to  work  injury  up- 
on those  who  have  shaped  their  course  in  igno- 
rance of  those  facts  and  acted  In  good  faith, 
relying  upon  her  action  and  conduct  A  mar^ 
ried  woman  is  not  released  from  all  responsibil- 
ity for  her  conduct 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  {  596 ;   Dec  Dig.  i  152.*] 

(Syllabus  by  the  Court) 

Appeal  from  FOnrteenth  Judicial  District 
Court  Parish  of  Avoyelles;  Gregory  Horatio 
CouvUlon,  Judge. 

Action  by  Louis  Eohlman  against  Clara 
Cochrane.  Judgment  for  defendant  <uid 
plaintiff  appeals.    Reversed  and  remanded. 

Peterman  &  CouvlUon,  for  appellant  Lafar- 
gue  &  Lafargue,  for  appellee. 

NICHOLLS,  J.  The  plaintiff  seeks  to  re- 
cover from  tbe  defendant  wife  of  David 
Sless,  from  whom  she  Is  Judicially  separated 
In  property,  the  sum  of  $3,400,  with  interest 
thereon  subject  to  certain  credits,  and  to  ob- 
tain recognition  and  enforcement  of  a  special 
mortgage  as  securing  payment  of  said  amount 


*T9t  othsr  oaus  —  Mm*  tspls  sad  sscUon  NUMBBH  In  Dm.  *  Am.  Digs.  IMI  to  iMf,  *  Bspoitar  laittm 
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on  the  property  described  in  his  petition.  His 
prayer  for  Judgment  was  based  on  the  allega- 
tions that  he  was  the  holder  and  owner  for 
ralue  In  good  faith  and  before  maturity  of 
fonr  promissory  notes  executed  by  the  de- 
fendant with  the  authorization  of  her  hus- 
band, and  all  dated  on  the  27th  of  May,  1888, 
maturing  respectively  on  the  1st  of  January, 
1901, 1902, 1903,  and  1904,  to  the  order  of  and 
indorsed  by  the  maker,  the  two  notes  fall- 
ing due  on  the  1st  of  January,  1901  and  1902, 
being  each  for  the  sum  of  $900,  and  those  ma- 
turing in  January,  1903  and  1904,  being  each 
for  $800,  all  bearing  interest  at  8  per  cent 
per  annum  from  January  1,  1899,  until  paid. 
That  these  notes  were  on  the  date  of  their 
ezecntlon,  by  act  before  Alfred  B.  GremlUion, 
notary  (with  which  act  the  notes  were  identl- 
tledt,  secured  by  the  maker,  with  her  hos- 
band's  authorization,  by  special  mortgage  on 
the  property  described  in  that  act  in  faror  of 
Henry  Newman  and  in  faTor  of  any  future 
holder  or  holders  of  said  notes.  That  the 
said  special  mortgage  was  made  and  execut- 
ed after  inresentation  to  said  notary  of  the 
Judicial  certificate  authorized  by  article  127 
of  the  Civil  Code.  That  the  debt  evidenced 
>y  said  notes  and  secured  by  said  mortgage 
was  one  which  inured  solely  to  the  separate 
advantage  of  the  maker  (Mr&  Siess),  or  to 
the  separate  benefit  of  her  paraphernal  es- 
tate. That  the  said  mortgage  and  said  cer- 
tificate accompanying  the  same  were  duly  re- 
corded in  the  parish  of  Avoyelles. 

Defendant  answered,  pleading,  first,  a  gen- 
eral denial.  Further  answering,  she  denied 
that  the  plaintiff  was  the  owner  and  transfer- 
ror of  the  notes  sned  on,  and  which  he  alleged 
were  tn  his  possession.  She  alleged  that  her 
husband,  David  Siess,  had  for  years  been 
doing  business  with  H.  &  0.  Newman,  and 
that,  as  he  became  embarrassed  in  his  pecun- 
iary affairs,  she  had  to  protect  her  future 
earnings  and  property  from  his  creditors  by 
becoming  separated  in  property  from  him  by 
Judgment  of  court. 

That  her  husband  continued  to  do  business 
with  H.  ft  O.  Newman  on  the  15th  of  April, 
1890,.  through  the  solicitation  of  H.  ft  a 
Newman,  and  through  the  entreaties,  persua- 
sions, threats,  and  marital  influence  of  her 
husband  she  executed  notes  In  favor  of  Henry 
NewmaJB,  of  said  firm,  and  gave  a  mortgage  on 
her  separate  property  to  secure  the  payment 
of  said  notes.  Bespondent  averred  that  the 
Indebtedness  for  which  said  notes  and  mort- 
gage were  given  was  the  debt  of  her  husband, 
and  that  it  did  not  inure  to  her  credit  or  that 
of  her  separate  estate. 

Bespondent  averred  that  on  the  27tb  day 
of  May,  1808,  the  said  firm  of  H.  ft  C.  New- 
man, and  particularly  Henry  Newman,  re- 
quested and  demanded  a  renewal  of  said 
notes  due  and  said  mortgage  under  threats, 
and  her  husband  coerced  and  influenced  her 
again  to  recognize  said  debt,  though  said 
Newman  knew,  as  well  as  her  said  husband, 
that  It  wu|  for  the  debt  of  her  husband. 


Bespondent  averred  that  she  refused  at- first 
to  renew  the  notes  and  give  a  second  mort- 
gage, as  the  consideration  was  the  indebted- 
ness under  the  first  mortgage,  and  that  was 
the  debt  of  her  husband.  That  she  did  not 
receive  any  money  or  other  values,  and  noth- 
ing was  paid  to  her  under  either  mortgage  or 
as  a  consideration  for  the  notes.  The  notes 
were  given  In  representation  of  an  indebted- 
ness due  by  her  said  husband,  David  Siess, 
in  the  first  Instance,  and,  in'  the  second,  in 
representation  of  the  debt  due  under  said  first 
obligation,  none  of  which  inured  to  her  bene- 
fit or  that  of  her  separate  estate. 

Respondent  averred  that  in  truth '  and  In 
fiact  the  notes  sued  on  were  for  the  debt  of 
her  husband,  and  the  effort  of  respondent  to 
assume  said  debt  and  give  a  mortgage  ther*' 
for  was  in  contravention  of  a  prohibitory  law, 
and  therefore  void,  and  the  nnllity  could  be 
pleaded,  and  the  Judge's  certificate  was  no  bar 
thereto,  for  the  reason  that  no  money  or  other 
values  was  put  out  by  said  Henry  Newman 
on  the  faith  of  said  certificate,  but  said  notes 
and  mortgage  were  given  simply  to  cover  an 
antecedent  debt  due  to  said  Henry  Newman 
by  her  said  husband,  which  debt  did  not 
inure  to  her  benefit  or  that  of  her  separate 
estate,  and  this  the  Judge's  certificate  did  not 
and  could  not  authorize.  Bespondent  repre- 
sented that  said  Henry  Newman  kept  money 
he  bad  belonging  to  her,  and  failed  to  allow 
her  credit  which  he  received  from  the  Oreen- 
wich  Insurance  Company  on  August  4,  1901, 
being  the  sum  of  $1,054.92  paid  by  said  com- 
pany as  Insurance  on  her  gin,  which  burned 
in  Mansura,  and  also  $50  received  on  August 
8,  1901,  for  right  of  way  across  her  lands 
from  the  Shreveport  ft  Red  River  Valley  Ball- 
road  Company,  aggregating  the  sum  of  $1,- 
104.92,  which  should  be  credited  on  the  notes 
sued  on,  if  any  portion  thereof  was  shown  to  be 
her  debt,  but  which  she  denied  emphatically. 

Bespondent  averred  that  the  notes  sued  on 
were  the  property  of  Henry  Newman,  and  It 
was  only  after  their  maturity  that  plaintiff 
claimed  to  be  the  owner  of  the  same.  She 
represented  that  said  amount  above  mention- 
ed was  paid  long  before  plaintiff  claimed 
ownership  of  the  notes. 

In  view  of  the  premises,  respondent  prayed 
that  the  demand  of  plaintiff  be  rejected  and 
his  suit  be  dismissed,  and  that  the  notes  sued 
on  and  the  mortgage  given  to  secure  their 
I>ayment  be  declared  to  be  for  a  debt  of  re- 
spondent's husband,  and  not  enforceable  In 
law  against  her,  and  absolutely  null  and  void, 
and  that  same  be  ordered  canceled. 

Bespondent  further  prayed  that  in  case  any 
portion  of  the  debt  sued  on  be  recognized  as 
her  own  that  she  be  allowed  credit  on  the 
same  to  the  amount  of  $1,104.92,  amount  col- 
lected as  aforesaid,  to  take  effect  August  8, 
1901.  Bespondent  prayed  for  costs  and  gen- 
eral and  equitable  relief. 

The  district  court  rendered  Judgment  In 
favor  of  the  plaintiff  against  defendant,  Clara 
Cochrane,  wife  of  O^yld  Siess,  for  the  s^m 
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of  $800,  with  8  per  cent  per  annnm  Interest 
thereon,  from  January  1st,  until  paid,  and 
recognizing  that  payment  of  said  amount  was 
secured  by  special  mortgage  on  the  property 
described  In  plaintiff's  petition.  It  decreed 
that  said  mortgage  be  enforced  upon  said 
property.  The  court  further  ordered,  adjudg- 
ed, and  decreed  that  In  all  other  respects 
the  demand  of  the  plaintiff  be  rejected.  It 
ordered  that  defendant  pay  all  costs. 

Plaintiff  has  appealed.  The  defendant  has 
answered  the  appeal  praying  that  the  Judg- 
ment appealed  from  be  set  aside  In  so  far  as 
it  condemned  the  defendant  to  pay  plaintiff 
the  sum  of  fSOO,  with  Interest,  with  recogni- 
tion of  mortgage  on  her  property,  and  that 
in  other  respects  it  be  affirmed. 

On  the  14th  of  April,  1890,  Mrs.  Clara 
Cochrane,  wife  of  Darid  Sless  (her  said  hus- 
band then  and  there  present  aiding  and  au- 
thorizing her  so  to  do)  specially  mortgaged 
by  notarial  act  before  Alclde  B.  Bordelon, 
notary  public  In  and  for  the  parish  of  Avoy- 
elles, certain  real  property  belonging  to  her 
In  that  parish,  which  was  described  in  the 
act  of  mortgage,  to  secure  the  payment  of  five 
promissory  notes,  that  day  drawn  and  execut- 
ed by  her,  one  for  $808.58,  two  for  the  sum 
of  $500  each,  another  for  the  snm  of  $425, 
and  the  remaining  one  for  the  sum  of  $400, 
all  of  said  notes  payable  to  the  order  of  Hen- 
ry Newman,  at  the  Whitney  National  Bank 
In  New  Orleans,  on  the  Ist  day  of  December 
in  the  years  1890,  1891,  1892,  1893,  and  1894, 
bearing  8  per  cent,  per  annum  Interest  from 
the  Ist  day  of  April,  1890,  until  paid.  The 
mortgage  was  made  In  favor  of  Henry  New- 
man or  any  further  holder  of  said  notes. 

The  mortgage  was  accepted  by  Newman 
through  his  attorneys.  In  the  act  Mrs.  Sless 
declared  that: 

"She  was  justly  and  truly  indebted  to  Henry 
Newman  in  the  full  sum  of  two  thousand  six 
hundred  and  thirty-three  dollars  and  fifty-eight 
cents,  advaoced  and  paid  to  her  for  the  pur- 
pose of  enabling  her  to  liquidate  and  discharge 
her  separate  property  from  the  lien  and  obliga- 
tion of  certain  mortgage  debts  -with  wliich  her 
Raid  separate  property  was  incumbered." 

The  parties  declared  that  the  certificate 

of  mortgage  required  by  article of  the 

Revised  ClvU  Code  was  dispensed  with  by 
them,  and  that  they  freed  the  notary  from 
any  responsibUity  for  nonproductlon  of  the 
same. 

Accompanying  this  act  and  annexed  to  It 
for  reference  was  a  certificate  of  and  author- 
ization from  the  Judge  of  the  twelfth  Judicial 
district  to  the  effect  that  Mrs.  Clara  Coch- 
rane, wife  of  David  Sless  (her  husband  be- 
ing present  to  assist  and  authorize  her),  had 
appeared  before  him  and  declared  that  It 
was  her  wish  and  intention  to  borrow  the 
sum  of  $2,0.33.58  for  the  purpose  of  enabling 
her  to  liquidate  and  discharge  her  separate 
property  from  the  lien  and  obligation  of  cer- 
tain mortgage  debts  with  which  her  said 
property  was  incumbered. 

The  Judge  certified  that  he  had  examined 


Mrs.  Clara  Cochrane,  in  accordance  with  ar- 
ticle 127  of  the  Civil  Code,  in  chambers, 
separate  and  apart  and  out  of  the  presence 
and  bearing  of  her  husband,  and  that  she 
had  satisfied  him  that  the  debt  was  to  he 
contracted  for  the  purpose  aforesaid. 
In  view  of  the  premises— 

"be  authorized  and  empowered  her  to  contract 
the  said  debt,  to  sign  and  execute  any  and  all 
necessary  note  or  notes  required  in  the  prem- 
ises and  to  grant  and  execute  a  mortgage  to 
secure  the  same  upon  the  property  by  her  own- 
ed, consisting  of  a  tract  of  land  containing 
twenty-one  i»/ioo  arpents  situated  in  the  town 
of  Mansura  now  occupied  by  her  as  a  resident, 
as  the  said  Mrs.  Clara  Cochrane  requested  so 
to  do." 

Neither  in  the  certificate  and  the  author- 
ization of  the  Judge,  nor  in  the  act  of  mort- 
gage subsequently  executed  by  Mrs.  Siesa. 
were  the  existing  mortgages  which  were 
declared  to  be  then  existing  described,  nor 
were  the  parties  who  held  the  same  named. 
There  is,  however,  found  in  the  transcript  a 
copy  of  an  act  of  sale  passed  on  the  29th  of 
December,  1886,  before  Pierre  A.  Durand,  no- 
tary public,  by  which  Alonzo  L.  Boyer  sold 
with  full  warranty  to  Mrs.  Clara  Cochrane, 
authorized  and  assisted  by  her  said  husband, 
David  Sless,  from  which  it  was  declared 
that  she  separated  in  property: 

(1)  A  tract  or  parcel  of  land  In  the  town 
of  Mansura  containing  40  arpents,  more  or 
less  (boundaries  described),  being  the  same 
land  acquired  by  the  vendor  from  David  Siess, 
by  act  before  the  notary  on  the  16th  of  Janu- 
ary, 1886. 

(2)  A  lot  No.  12,  of  the  sixteenth  section, 
T.  11  N.,  R.  4  B.,  situated  in  the  town  of 
Mansura,  with  the  steam  engine,  cotton  house 
and  gin,  and  all  the  buildings  and  improve- 
ments thereon,  containing  eight  arpents  more 
or  less,  being  the  same  lot  acquired  by  the 
vendor  from  David  Sless  on  the  26th  of 
January,  1886,  by  act  before  the  same  notary. 

(3)  A  tract  of  land  situated  near  Mansura, 
with  all  the  buildings  and  Improvements 
thereon,  acquired  by  the  vendor  from  David 
Sless,  through  notarial  act  as  stated. 

The  sale  was  made  for  the  consideration 
of  the  price  of  $2,000  of  which  $1,000  was 
bard  cash,  and  the  balance  r^resented  by 
two  notes  each  of  $500,  payable  on  the  Ist 
of  Jannary,  1888,  and  the  Ist  of  Janoary, 
1889,  with  8  per  cent  Interest  from  their 
respective  maturities,  said  notes  drawn  to 
the  order  of  and  indorsed  by  the  purchaser, 
and  payment  of  these  two  notes  being  se- 
cured by  the  special  mortgage  on  the  prop- 
erties 80  purchased. 

There  Is  also  in  the  transcript  a  copy  of  a 
notarial  act  of  the  lOth  of  May,  1876,  before 
Durand,  recorder  of  the  parish  of  Avoyelles, 
in  which  Jules  C.  Defousses,  acting  as  ad- 
ministrator of  the  succession  of  Elizabeth 
Bowman,  declared  at  a  sale  made  by  him  on 
the  3d  of  May,  1876,  under  order  of  the 
parish  court  of  Avoyelles,  of  the  lands  be- 
longing to  said  estate,  Mrs.  Clara  Oodirane, 
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wife  of  DayJd  Sless,  separated  In  property 
from  him,  had  purchased  the  town  property 
apon  which  the  deceased  had  resided  in  the 
town  of  Mansara,  containing  20  arpents, 
more  or  less  (boundaries  given),  for  the 
price  of  $850,  payable  one-fifth  cash,  and  the 
balance  in  four  equal  installments  maturing 
severally  at  one,  two,  three,  and  four  years 
from  the  day  of  sale,  with  interest  from  the 
several  maturities  at  8  per  cent  per  annum, 
in  representation  of  which  she  had  executed 
her  four  promissory  notes  to  the  order  of 
the  said  administrator,  which  notes  were  se- 
cured as  to  payment  by  special  mortgage  on 
the  proper^  purchased  by  her. 

In  view  of  the  premises,  the  said  adminis- 
trator sold  and  conveyed  the  said  property 
to  Mrs.  Clara  Cochrane  then  and  there  pres- 
ent As  appeared  by  said  copy  of  sale,  Mrs. 
Clara  Cochrane  and  her  husband,  David  Sless 
— the  latter  to  authorize  and  assist  his  wife 
— appeared  as  parties  to  said  notarial  act, 
and  signed  the  same,  she  accepting  the  sale  so 
made  to  her,  and  executing  the  notes  and 
granting  the  special  mortgage  to  secure  pay- 
ment thereof  as  recited  in  the  act. 

The  parties  to  the  act  dispensed  with  the 
production  of  a  certificate  from  the  recorder 
as  to  the  mortgages  which  might  exist  on 
said  property. 

On  some  day  prior  to  the  27th  of  May, 
1898,  Mrs.  Clara  Cochrane,  wife  of  David 
Sless  (from  whom  she  was  separated  in  prop- 
erty), presented  to  the  judge  of  the  district 
court  for  the  parish  of  Avoyelles  a  peti- 
tion in  which  she  declared  that  Henry  New- 
man held  against  her  four  mortgage  notes 
aggi-egating  the  sum  of  $1,825,  representing 
balance  of  a  mortgage  executed  by  her  on 
April  4.  1890,  In  favor  of  Henry  Newman, 
as  well  as  another  mortgage  note  for  $1,100 
executed  by  her  on  March  9,  1804,  in  favor 
of  H.  &  C.  Newman,  which,  together  with  In- 
terest up  to  January  1,  1899,  amounted  to  the 
sum  of  $4,473.54,  which  said  amount  inured 
to  her  own  separate  use  and  benefit,  and  not 
to  the  benefit  of  her  husband.  That  in  order 
to  redeem  said  notes  and  release  her  property 
from  the  operation  of  said  mortgage  she  de- 
sired to  obtain  from  him  an  authorization 
permitting  her  to  grant  and  execute  in  favor 
of  said  Henry  Newman  a  mortgage  for  the 
aforesaid  sum  of  $4,473  upon  the  cancellation 
and  surrender  of  said  notes.  She  therefore 
prayed  that  after  due  examination  and  In- 
terrogatories by  him  she  be  authorized  to 
grant  in  favor  of  said  Newman  a  mortgage 
on  her  property  to  the  said  amount 

On  reading  this  petition  the  district  Judge 
signed  a  certificate  in  which  he  recited  the 
fact  that  he  bad  done  so,  and  that  he  had 
thereafter  re-examined  her  apart  and  out  of 
the  presence  of  her  husband,  and  that  she 
had  satisfied  him  that  the  allegations  of  her 
petition  were  true,  and  that  the  mortgage 
sought  to  be  executed  by  her  in  favor  of 
Henry  Newman  was  for  the  purposes  set  out 
In  her  petition;    that  la  to  say,  to  redeem 


from  said  Henry  Newman  the  following 
notes:  [Describing  the  mortgage  notes  de- 
scribed in  her  petition.]  In  view  of  the 
premises,  he  authorized  her  to  execute  In 
favor  of  Henry  Newman  a  mortgage  for  the 
aforesaid  sum  of  $4,4(X).54  on  her  separate 
property. 

On  the  27th  of  May,  1898,  by  notarial  act 
before  Oremllllon,  notary,  Mrs.  Clara  Coch- 
rane, wife  of  David  Sless  (authorized  there- 
to by  her  husband,  then  present),  declared 
that  she  was  well,  truly,  and  legitimately  In- 
debted to  Henry  Newman  In  the  sum  of 
$4,473,  which  amount  represented  five  certain 
promissory  notes  delivered  to  her  duly  can- 
celed by  William  J.  Peterman,  agent  and  at- 
torney in  fact  of  said  Newman,  and  fully 
described  in  the  authorization  of  the  dis- 
trict Judge  annexed  to  and  made  part  of  the 
mortgage  act  then  being  executed.  She  fur- 
ther declared  that  in  order  to  represent  said 
Indebtedness  she  had  on  that  day  drawn  and 
executed  to  her  own  order  and  by  her  In- 
dorsed six  several  promissory  notes  made 
payable  as  follows:  One  for  the  sum  of 
$473.54  due  January  1,  1899,  one  for  the 
sum  of  $600  due  January  1,  1900,  one  for 
the  sum  of  $800  due  January  1,  1901,  one 
for  the  sum  of  $900  due  January  1,  1002. 
one  for  the  sum  of  $900  due  Janiury  1,  1903, 
one  for  the  sum  of  $800  due  January  1,  1904, 
all  bearing  8  per  cent  per  annum  interest 
thereon  from  January  1,  1899. 

These  notes  were  identified  by  paraph 
with  the  mortgage  act  then  being  executed 
and  delivered  to  William  J.  Peterman,  at- 
torney and  agent  of  Henry  Newman. 

In  order  to  secure  the  payment  of  the 
notes  so  executed,  the  appearer,  Mrs.  Clara 
Cochrane,  specially  mortgaged  in  favor  of 
Henry  Newman,  or  any  future  holder  of  the 
notes,  the  property  described  in  the  act 
She  further  bound  herself  to  Insure  and 
keep  Insured  against  fire  the  property  de- 
scribed by  the  number  "3"  in  the  mortgage 
act,  designated  as  the  gin  lot,  and  to  trans- 
fer the  policy  to  the  mortgag^ee,  the  policy 
to  be  collected  by  him  and  applied  to  the 
credit  of  the  mortgage  then  granted. 

It  was  agreed  between  the  parties  that 
upon  the  payment  of  the  two  first  notes 
due  respectively  January  1,  1869  and  1900, 
the  mortgagee  would  release  the  mortgage 
then  being  granted  in  so  far  as  it  afl:ected 
the  property  described  in  the  act  under  the 
number  "2,"  designated  as  the  "Home  Place." 

The  testimony  of  IjouIs  Kohlman,  the 
plaintiff,  was  taken  under  commission.  He 
testified  that  on  October  14,  1902,  he  bought 
from  H.  &  C.  Newman  one  note  due  January 
1,  1903,  for  $900,  with  Interest,  for  the  sum 
of  $900.  On  March  19, 1603,  he  bought  from 
H.  &  C.  Newman  three  notes  aggregating 
the  sum  of  $1,929,  with  Interest  for  $1,745. 
The  maturity  of  the  last  three  notes  was  as 
follows: 

One  note  showing  a  balance  of  $229.33, 
due  January  1,  1901,  <Mie  note  of  $9(X),  due 
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Janttary  1,  1902,  and  one  note  of  $800,  due 
January  1,  1904,  for  which  he  gave  H.  &  O. 
Newman  a  check  on  the  State  National 
Bank,  and  all  of  those  notes  were  owned 
and  held  by  him  and  were  for  collection 
In  the  present  suit;  he  bought  them  In  good 
faith,  and  knew  nothing  of  any  defect  in 
them  or  that  tiie  defendant  disputed  her  lia- 
bility upon  them. 

The  defendant,  Mrs.  Siess,  was  placed  on 
the  stand  as  a  witness  In  her  own  behalf. 

She  was  asked  whether  she  had  not  exe- 
cuted notes  and  granted  a  mortgage  in  fa- 
Tor  of  Henry  Newman  In  April,  1890,  to 
which  she  replied  that  she  had.  She  was 
then  asked  for  whose  debt  they  were  giyen, 
to  which  she  answered  "for  her  husband's." 
She  was  then  asked  whether  she  remember- 
ed any  special  debt  of  her  husband's  was 
Included  in  the  notes  and  mortgage  of  1890. 
to  which  she  replied,  "Yes,  one  debt  that  her 
husband  owed  to  Hambro  &  Sons  of  $1,100, 
and  $711  of  interest,  that  Mr.  Newman  paid 
for  her  husband;  that  those  notes  and  that 
mortgage  included  $1,100  due  by  her  bus- 
band  under  a  Judgment  of  Hambro  &  Sons, 
and  $711  paid  by  Henry  Newman  as  inter- 
est on  that  Judgment."  Proceeding,  she  testi- 
fied under  questions  propounded  to  her  that 
the  Interest  on  the  Judgment  was  paid  by 
Newman  before  she  executed  the  Judgment 
(mortgage)  the  year  before;  the  other  items 
of  the  amount  of  the  notes  and  mortgage 
were  not  due  by  her,  but  by  her  husband; 
no  portion  of  the  same  inured  to  her  bene- 
fit or  that  of  bet  separate  estate;  that  she 
had  not  voluntarily  and  willingly  given  these 
notes  and  that  mortgage;  she  did  not  want 
to  accede  to  It,  but  It  was  by  threats  and 
promises  that  she  signed  the  mortgage — 
threats  and  promises  by  her  husband  and 
Mr.  Newman.  When  she  gave  the  mortgage 
of  1890,  Mr.  Newman  added  or  put  Interest 
on  the  $1,100  and  $711  which  she  bad  testi- 
fied to  about  8  per  cent  Interest;  she  did  not 
remember  the  year  when  Newman  paid  the 
$711  interest  on  the  Hambro  Judgment 
The  second  mortgage  which  she  gave  was 
in  May,  18BS.  It  was  given  to  renew  the 
old  mortgage.  Outside  of  the  old  mortgage 
there  was  Included  therein  $1,400  due  on  a 
note  given  by  her  to  Mr.  Newman,  she  be- 
lieved, for  advances  on  her  place;  It  was 
her  note.  Outside  of  that  note  for  $1,400,  no 
part  of  that  debt  inured  to  her  benefit  or 
that  of  her  separate  estate.  When  she  re- 
ceived the  Judge's  certificate  she  had  not  re- 
ceived any  part  of  the  $1,400;  it  was  an  ac- 
count carried  on  for  her  plantation;  It  was 
to  be  given  to  her.  Mr.  Newman  and  her 
husband  made  her  give  the  second  mortgage; 
she  did  not  give  it  voluntarily,  but  was  forc- 
ed to  do  so  by  her  husband  and  Mr.  New- 
man. During  all  those  years  her  husband 
was  doing  business  and  handling  that  mon- 
ey from  Newman:  she  never  received  any 
benefit  or  anything  in  all  those  transactions, 
not  a  cent    Mr.  Newman  collected  In  1901 


$1,050  for  her  from  Insurance  policy  which 
was  paid  for  the  burning  of  her  gin.  H« 
never  paid  her  a  cent  of  that  money;  he 
also  collected  $60  from  the  railroad  for  a 
right  of  way  over  her  place.  On  cross-ex- 
amlnatlon  she  testified  that  two  of  the  notes 
securing  the  mortgage  of  1898  had  been 
paid,  one  for  $454,  the  other  for  $600.  Be- 
ing asked  whether  she  had  not  about  1895 
executed  a  mortgage  In  favor  of  N.  Thomp- 
son for  $1,590,  she  said  she  bad  not,  nor  had 
she  executed  one  to  Boyer  or  Jules  Defousses. 
She  first  denied  that  the  first  mortgage 
given  to  Newman  In  1890  had  t>een  cancel- 
ed (on  redirect  examination  she  admitted 
that  It  had  been).  The  defendant  exam- 
ined Henry  Newman  under  a  commission 
as  a  witness  on  her  own  behalf,  and  pro- 
pounded to  him  a  number  of  questions, 
to  which  he  answered  substantially  as  fol- 
lows: 

The  firm  of  wblcb  he  was  a  member  bad 
bad  business  relations  with  the  defendant 
(Mrs.  Siess)  beginning  In  1875  until  recent- 
ly; during  that  time  he  occasionally  loaned 
sums  of  money  to  her  husband  Individually; 
the  first  series  of  mortgage  notes  which  Mrs. 
Siess  executed  was  given  to  cover  an  exist- 
ing indebtedness,  being  the  balance  due 
after  business  dealings  of  about  15  years. 
It  was  impossible  for  him  to  furnish  an 
itemized  statement  of  said  indebtedness,  as 
the  books  since  1875  were  not  available.  It 
was  impossible  for  him  to  state  what 
amounts  were  paid  on  the  first  series  of 
mortgage  notes  up  to  1898,  as  the  parish 
records  would  show  another  series  of  notes 
was  then  executed  covering  the  balance  due 
on  the  first  mortgage  notes  and  the  balance 
due  on  an  open  account  as  Mrs.  Siess  con- 
tinned  to  do  business  with  his  firm;  there 
was  nothing  due  by  Mrs.  Siess  to  him  on 
the  notes,  as  they  bad  been  sold  by  him  and 
had  passed  out  of  his  hands.  It  was  impos- 
sible to  furnish  an  Itemized  statement  of 
the  business,  as  every  record  In  a  business 
as  large  as  that  of  bis  firm  could  not  be  kept 
for  as  long  a  period  as  SO  years.  It  was 
the  custom  to  occasionally  dispose  of  old 
records  to  Junk  dealers,  and  statements  of 
accounts  were  regularly  sent  to  defendant 
each  year,  and  at  no  time  was  any  objec- 
tion or  fault  found  with  same 

The  business  with  Mrs.  Siess  was  con- 
ducted principally  through  her  regularly  au- 
thorized agent  David  Siess,  and  all  tbe 
obligations  were  contracted  for  Mrs.  Siess, 
and  he  could  not  recall  what  debts  she 
contracted  personally;  he  could  not  recall 
that  any  one  else  had  any  charges  made  to 
the  defendant's  account,  nor  to  whose  or- 
der Mrs.  Siess  made  her  various  drafts 
drawn  on  the  firm  payable,  as  it  was  Im- 
possible to  remember  such  Items. 

He  had  made  personal  loans  to  David 
Siess,  and  two  notes  were  stlH  past  due  and 
Unpaid,  one  of  date  October  1,  1897,  due 
January  1,  1889;  for  $128»  which  note  wa» 
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roiewed  by  agreement  and  extended  to  ma- 
txire  on  January  1,  1906;  also  one  note  of 
date  April  8,  190i,  due  seven  months  after 
date,  for  (lOa 

He  did  not  recall  that  any  one  directed 
any  charges  to  be  made  of  an  obligation 
of  David  Sless,  nor  did  he  recall  that  any 
snch  charge  was.  The  defendant's  husband 
still  owed  Mm  a  sum  of  money,  as  had  al- 
ready been  stated. 

The  defendant,  Mrs.  Sless,  being  recalled 
as  a  witness  on  her  own  behalf,  was  cross- 
examined  by  plaintiff's  counsel  as  to  wheth- 
er she  had  purchased  any  property  along 
about  1S87  from  Lonzo  Boyer  and  Jules  De- 
fouBses.  She  replied,  "No,  sir."  The  ques- 
tion being  repeated,  she  asked,  "From  Jules 
Defonssea?"  and  answered,  "Well,  I  bought 
our  place  there  at  the  succession  sale — ^It 
was  not  this  property"  (the  property  In  suit). 
Asked  whether  she  remembered  purchasing 
property  from  Lonzo  Boyer  or  Jules  De- 
fousses  partly  on  cash  and  partly  on  credit, 
she  answered,  "No,  sir;    not  from  Boyer." 

Being  asked  whether  she  had  any  recol- 
lection of  having  bought  property  from 
these  people  and  paying  the  mortgage  In 
1890,  she  answered  she  did  not 

On  the  trial  defendant  Introduced  in  evi- 
dence an  instrument  bearing  date  New  Or- 
leans, March  81,  1888,  to  the  following  ef- 
fect: 

David  Sless  owing  Henry  Newman  $1,175.- 
08,  the  amount  of  a  Judgment  now  due  by 
said  Sless,  and  rendered  In  the  Circuit  Court 
of  the  United  States  for  the  Eastern  Dis- 
trict of  Louisiana,  In  the  suit  of  J.  C.  Ham- 
bro  &  Son  versus  David  Sless  et  al..  No. 
8,001  of  the  docket  of  said  court,  the  said 
sum  being  the  amount  of  principal  and  costs, 
all  Interest  up  to  this  date  having  been  paid, 
Henry  Newman  agrees  to  give  said  Sless 
a  stay  of  execution  on  said  Judgment  for 
one  (1)  year  from  this  date,  which  stay  of 
execution  the  said  Siess  accepts. 

Tbe  amount  to  become  due  at  the  end  of 
the  stay  of  execution  to  be  the  principal  of 
the  Judgment  as  above  stated,  with  interest 
as  stipulated  in  the  Judgment  from  this  date 
until  payment  eleven  hundred  and  sevoity 
five  08/100  dollars. 

On  April  4, 1890,  Henry  Newman  wrote  the 
following  letter  addressed  to  David  Siess, 
individually; 

"Mr.  D.  Siess,  Mansura. 

"Dear  Sir:  In  reply  to  vour  letter  of  the 
3rd  Instant,  I  am  very  macn  surprised  at  the 
tenor  of  your  letter  for  when  we  have  agreed 
apon  everything  and  I  wrote  the  letter  in  your 
presence  to  Messrs.  Thorpe  &  Peterman  and 
in  order  to  avoid  any  miaunderstanding  I  got 
you  to  O.  K.  the  same  which  letter  explains 
everything  and  I  must  insist  apon  its  being 
compiled  with,  for  I  do  not  believe  in  making 
so  many  different  agreements.  Regarding  the 
amount  paid  me  I  find  up9u  examination  that 
the  amount  of  $35.06  yon  paid  me  Jauy.  21/86 
was  a  balance  due  me  for  money  paid  ont  by 
me  the  amount  of  $174.42  paid  March  12th/84. 


fSSO  was  for  costs  paid  to  me  T.  B.  Brooks  and 
the  remahnder  of  $1^  was  settled  as  follows: 

Interest   in   judgment $875  81 

Less  amount  received...... 124  42 

Leaving  a  balance  of  

interest  of $711  39 

which  yon  paid  by  draft  on  my  firm  March/88. 
In  couclusion  permit  me  to  add  that  I  fully 
appreciate  your  remarks  relative  to  having  a 
family  dependent  upon  you,  and  it  is  with  a 
sense  of  pleasure  and  satisfaction  that  I  refer 
to  my  action  and  treatment  towards  yon  and 
yours. 

"I  feel  warranted  In  saying  that  they  have 
ever  been  of  the  most  friendly  nature.  All  I  de- 
sire is  my  own.  I  wish  nothing  more  and 
should  my  explanation  not  be  sufficient  to  en- 
lighten your  legal  head,  I  am  ready  to  ei- 
plaia  everything  to  the  satisfaction  of  any  hon- 
orably disposed  person." 

On  July  15,  1907,  H.  &  C.  Newman  wrote 
to  David  Sless  individually,  expressing  dis- 
satisfaction with  his  having  failed  to  comply 
with  his  promises  made  to  them  while  In 
New  Orleans,  and  urging  him  to  go  down  to 
New  Orleans  and  see  their  firm,  otherwise 
they  would  write  Mr.  Peterman  to  Institute 
legal  proceedings  against  him. 

This  letter  was  the  last  attempt  made 
by  them  to  bring  about  a  pacific  settlement 
What  these  letters  refer  to  is  not  explained. 
A  previous  letter  of  April  12,  1897,  refers 
to  some  agreement  with  reference  to  a  re- 
demption of  some  land  in  respect  to  which 
they  claimed  that  Siess'  understanding  of  the 
matter  was  wrong,  and  urging  him  to  comply 
with  the  agreement  as  contended  for  by  them. 

We  have  examined  the  case  with  care,  and 
have  reached  the  conclusion  that  the  claim 
of  the  defendant  that  the  notes  and  mortgage 
executed  by  defendant  In  1890  Included  the 
Judgment  of  Hambro  &  Sons  and  interest 
thereon  is  not  borne  out  by  the  record.  The 
record  shows  that  at  the  date  of  the  defend- 
ant's application  in  1890  to  Judge  Coco  to  be 
authorized  to  create  a  debt  secured  by  mort- 
gage on  her  property  to  release  its  existing 
mortgage  notes  on  the  same,  there  were 
mortgage  notes  outstanding  representing  the 
credit  portion  of  price  of  the  properties  sold 
to  the  defendant  on  the  29th  of  December, 
1886,  by  Alonzo  Boyer,  and  the  credit  portion 
of  the  price  of  the  sale  made  on  the  10th 
of  May,  1876,  by  Jules  Defousses,  administra- 
tor of  the  succession  of  Elizabeth  Bowman, 
to  the  defendant  in  confirmation  of  the  pur- 
chase of  the  property  of  that  succession 
which  she  had  made  at  Judicial  sale  in  that 
succession. 

The  aggregate  amount  of  those  outstanding 
mortgage  notes  was  the  sum  of  $2,633.58, 
being  the  same  amount  for  which  she  recog- 
nized and  admitted  in  the  act  of  special  mort- 
gage passed  on  the  14th  of  April,  1890,  that 
she  was  indebted  to  Henry  Newman  for 
money  advanced  and  pald  by  him  to  her  for 
the  purpose  of  enabling  her  to  liquidate  and 
discharge  her  separate  property  from  the  lien 
and  obligation  of  certain  mortgage  debts  with 
which  her  separate  property  was  incumber- 
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ed.  The  fact  that  such  advances  were  made 
by  Newman  was  not  denied  in  1898,  when 
Mrs.  Siess  was  a  second  time  before  the 
district  Judge  for  examination  and  Interro- 
gation. In  representation  of  the  Indebted- 
ness so  recognized,  defendant  executed  the 
notes  referred  to  In  that  act,  and  secured 
payment  of  the  same  by  special  mortgage 
thereon  granted  in  favor  of  Henry  Newman. 
The  mortgage  notes  for  which  Newman  ad- 
vanced defendant  money  to  liquidate  and  pay 
were  nnquestlonably  debts  which  Inured  to 
her  separate  use  and  benefit,  as  they  repre- 
sented the  credit  portion  of  the  price  of  prop- 
erty which  through  such  sales  became  her 
own  individually,  which  fact  Is  admitted. 
The  defendant  evidently  knew  herself  very 
little  of  her  husband's  business  affairs,  and 
based  her  testimony  upon  what  she  had  been 
told  by  others  was  the  situation.  But  for 
this.  It  would  be  singular  that  she  should 
have  denied  under  oath  that  she  had  ever 
granted  a  mortgage  in  favor  of  Thompson, 
of  Boyer,  and  of  Defousses,  when  there  was 
authentic  evidence  at  hand  to  disprove  her 
statements.  The  same  may  be  said  of  her  de- 
nial that  Newman  had  paid  her  the  amount 
of  the  insurance  money  due  to  her  from  the 
loss  by  fire  of  her  gin,  and  the  amount  of 
$50  which  he  bad  received  from  the  railroad 
company  for  a  right  of  way  over  her  prop- 
erty. 

It  is  true  that  he  did  not  pay  that  money 
directly  into  her  hands,  but  he  applied  the 
same  towards  the  payment  of  the  mortgage 
notes  which  he  then  held.  He  (Newman)  did 
unquestionably  make  such  application  of  the 
money  so  received.  The  legal  capacity  of  a 
married  woman  to  create  debts  against  her- 
self and  to  mortgage  her  property  ia  not 
made  essentially  dependent  upon  the  fact 
that  a  district  Judge  should  have  authorized 
her  to  create  such  debts  and  to  execute  such 
mortgages.  Such  certificate  and  authoriza- 
tion are  merely  accorded  by  law  to  her  as 
a  protection  from  her  own  Imprudence  or  Ig- 
norance, and  a  protection  to  the  public  who 
might  act  on  the  strength  of  her  having  the 
needed  capacity. 

When  a  married  woman  having  recourse 
to  proceedings  under  articles  126  and  127  of 
the  Civil  Code  not  only  falls  to  avail  herself 
of  the  benefits  to  accrue  to  her  from  the  op- 
portunity afforded  her  thereby,  but,  on  the 
contrary,  makes  use  of  the  same  as  an  in- 
strumentality to  deceive  or  mislead  the  Judge 
and  the  public  by  misstating  or  suppressing 
the  actual  facts  of  the  case,  she  should  not 
be  permitted  to  avail  herself  later  of  the 
actual  facts  of  the  case  to  work  injury  upon 
those  who  have  shaped  their  course  relying 
upon  her  action  and  conduct.  A  married 
woman  is  not  released  from  all  responsibility 
for  what  she  does.  Hellwlg  v.  West,  2  La. 
Ann.  2 ;  Saufley  v.  Jonbert,  51  La.  Ann.  1018, 
25  South.  934;  Dougherty  r.  Hibemia  Ins. 
Co.,  35  La.  Ann.  629. 

It  is  unnecessary  to  discuss  whether  the 


plaintlfC  acquired  the  notes  held  by  him  be- 
fore or  after  maturity,  for,  granting  they 
were  purchased  by  him  after  maturity  and 
with  the  equities  ox>en  as  between  Newman 
and  herself,  we  do  not  think  that  they  can 
be  urged  In  this  case  against  plaintiff,  who 
not  only  has  acted  In  good  faith  and  in  ig- 
norance of  any  equities,  but,  on  the  contrary, 
did  so  by  reason  of  defendant's  action  and 
conduct 

We  are  of  the  (H>Inlon  that  the  Judgment 
appealed  from  Is  erroneous  In  some  respects, 
and  that  plaintiff  Is  entitled  to  Judgment  as 
prayed  for  by  him. 

For  the  reasons  herein  assigned,  it  is  here- 
by ordered,  adjudged,  and  decreed  that  the 
Judgment  appealed  from  be,  and  the  same  is 
hereby,  altered  and  amended  so  that  the 
plaintiff,  Louis  Kohlman,  do  have  and  recover 
Judgment  from  the  defendant,  Mrs.  Clara 
Cochrane,  wife  of  David  Sless,  the  sum  of 
$3,400,  with  Interest  thereon  at  the  rate  of  8 
per  cent  per  annum  from  the  Ist  day  of  Jan- 
uary, 1899,  until  paid,  subject,  however,  to  a 
credit  of  $704.42  to  take  effect  on  and  from 
the  26th  day  of  October,  1901,  and  that  the 
special  mortgage  and  hypothecation  referred 
to  and  recited  in  plaintiff's  petition  be  recog- 
nized as  existing  upon  the  separate  property 
of  the  defendant,  described  In  plaintiff's  pe- 
tition, and  enforced  against  the  same  to  sat- 
isfy and  pay  the  amount  of  plaintiff's  Judg- 
ment and  costs. 

On  Rehearing. 

PROVOSTT,  J.  In  1876  the  defendant 
Mrs.  Clara  Cochrane,  wife  of  David  Siess,  re- 
siding in  Avoyelles  parish,  obtained  a  Judg- 
ment of  separation  of  property  from  her  hus- 
band, owing  to  the  embarrassed  condition  of 
bis  affairs. 

From  that  time  to  1896,  Inclusive,  she  did 
business  with  H.  &  G.  Newman,  of  New  Or- 
leans, commission  merchants,  receiving  ad- 
vances from  them  and  dilpplng  her  cotton  to 
them. 

In  1876  she  acquired  some  real  estate^ 
partly  cash  and  partly  on  credit;  and  for 
the  credit  part  executed  her  four  notes,  each 
for  $170,  falling  due  in  one,  two,  three,  and 
four  years,  respectively,  and  bearing  8  per 
cent  interest  from  date.  To  secure  same 
she  gave  a  mortgage  on  the  property.  Also 
the  vendor's  privilege  was  reserved. 

In  December,  1886,  she  bought  partly  cash 
and  partly  on  credit  other  real  estate,  the 
same  which  her  vendor  had  bought  from 
her  husband  some  months  before.  For  the 
credit  part  she  executed  her  two  notes  for 
$500  each,  payable  respectively  on  January  1, 
1888  and  1889.  To  secure  the  payment  of 
these  notes  she  gave  a  mortgage  on  the  prop- 
erty. Also  the  vendor's  privilege  was  re- 
served. 

In  1890,  with  the  authorization  of  her  hus- 
band and  of  the  Judge,  she  executed  a  mort- 
gage in  favor  of  Henry  Newman,  of  the  firm 
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of  H.  &  C.  Newman,  for  $2,633.58,  for  which 
she  gave  her  notes.  Both  the  certificate  of 
the  Judge  authorizing  her  and  the  act  of 
mortgage  recite  that  the  mortgage  is  glreo 
for  money  borrowed  by  her  to  be  used  In 
paying  certain  debts  secured  by  mortgage 
on  her  property. 

In  1897,  with  the  anthorlzatlon  of  her  hus- 
band and  of  the  Judge,  she  executed  in  fa- 
vor of  the  same  Henry  Newman  the  mort- 
gage notes  upon  wtiich  the  present  suit  has 
been  brought  In  her  petition  to  the  Judge 
asking  for  the  authorization  she  said  that 
Henry  Newman  holds  against  her  the  four 
mortgage  notes  of  the  mortgage  of  1890, 
amounting  to  11,825,  and  also  another  mort- 
gage note  of  $1,100,  executed  by  her  In  favor 
of  B.  &  G.  Newman  In  1894;  that  said  notes 
had  been  given  for  her  debts,  and  that  she 
desired  to  pay  same,  and  for  that  purpose  to 
execute  a  new  mortgage.  The  Judge's  cer- 
tificate contains  the  usual  recital  of  his  hav- 
ing examined  her  separate  and  apart  from 
ber  husband  and  ascertained  from  her  an- 
swers that  the  statements  of  ber  petition 
were  true.  The  mortgage  was  given  for 
$4,473.54,  represented  by  six  notes,  to  the 
order  of  the  maker  and  by  her  indorsed  in 
blank,  for  the  amounts,  and  falling  due,  u 
follows : 

$473.54,  due  Jan.  1.  1899; 

$600,  due  Jan.  1,  1900; 

$800,  due  Jan.  1.  1901; 

$900,  due  Jan.  1,  1902; 

$900,  due  Jan.  1.  1903: 

$800,  due  Jan.  1,  1904— 
all  bearing  8  per  cent  interest  from  January 
1.  1899. 

The  defendant  paid  the  first  and  second 
of  these  notes,  and  paid  all  of  the  third  ex- 
cept $229.33.  She  has  paid  nothing  on  the 
otbers. 

The  plaintiff,  Kohlman,  testified  that  he 
acquired  this  partially  paid  note  and  the  un- 
paid notes  from  H.  &  G  Newman  In  good 
faith  for  valuable  consideration.  He  gives 
the  date  of  his  acquisition,  which  would 
sbow  tliat  he  acquired  the  two  notes  due 
January  1,  1903  and  1904,  before  maturity, 
but  the  others  after  maturity. 

For  answer,  defendant  pleads  the  general 
denial.  She  specially  denies  that  the  notes 
have  ceased  to  l)elong  to  Henry  Newman. 
She  avers  that  they  were  given  in  renewal 
of  a  mortgage  given  by  her  to  the  said  Henry 
Newman  in  1890  for  a  debt  of  her  husband; 
ttiat  neither  of  said  mortgages  was  executed 
by  her  of  her  own  free  will,  but  through  the 
entreaties  and  threats  of  her  husband  and 
said  Newman. 

Defendant  testified  that  the  mortgage  of 
1890  was  given  for  a  Judgment  of  $1,100, 
which  a  certain  firm  of  Hambro  &  Sons  had 
obtained  against  her  husband,  plus  interest, 
and  plus  also  $711  of  interest  which  said 
Newman  had  paid  on  said  Judgment,  and  in- 
terest on  this  Interest.  What  the  balance  of 
the  mortgage  waa  for,  defendant  does  not 


say,  but  she  says  generally  that  it  was  foi 
a  debt  of  her  husband. 

She  testified  that  the  mortgage  of  1898, 
now  sued  on,  was  given  in  renewal  of  the 
balance  due  on  the  mortgage  of  1890,  and 
for  a  debt  of  her  own  of  $1,400.  She  testi- 
fied further  that  all  these  mortgages  were 
given  by  her  by  reason  of  threats  made  by 
said  Newman  and  of  the  entreaties  and 
threats  of  her  husband,  and  not  of  her  own 
free  will. 

Defendant's  husband  testified  that  he  acted 
as  agent  of  his  wife  during  the  time  she 
dealt  with  H.  &  C.  Newman,  and  that  she 
came  out  with  money  each  year  except  the 
last  1896. 

Henry  Newman,  as  a  witness  for  defend- 
ant, testified  that  his  firm  did  business  with 
Mrs.  Siess,  beginning  in  1875  until  recently, 
and  during  that  time  occasionally  lent  money 
to  David  Siess  Individually;  that  the  mort- 
gage of  1890  was  given  to  cover  a  then  exist- 
ing indebtedness,  being  a  balance  due  after 
business  dealings  of  about  15  years.  He 
says  that  It  is  Impossible  for  htm  to  furnish 
the  accounts  of  those  years,  because  the  rec- 
ords of  his  business  for  that  time  have  l>een 
disposed  of  to  Junk  dealers.  That  he  does 
not  recall  that  any  obligation  of  David  Siess 
was  ever  charged  to  his  wife's  account 
That  he  made  personal  loans  to  David  Siess, 
and  still  holds  his  notes  for  same. 

The  testimony  of  defendant  that  the  mort- 
gage of  1890  was  given  for  a  Judgment 
against  ber  husband  does  not  harmonize  very 
well  with  her  declaration  to  the  Judge  that 
she  desired  to  borrow  the  money  to  liberate 
her  property  from  incumbrances,  and  with  her 
recital  to  the  same  effect  In  the  act  of  mort- 
gage. Nor  does  It  harmonize  with  the  tes- 
timony of  her  witness  Newman  that  the 
mortgage  was  given  for  a  balance  due  In  her 
business  of  many  years  with  bis  firm,  and 
that  he  does  not  recall  that  any  debt  of  ber 
husband  was  ever  charged  to  her.  Again, 
her  statement  with  reference  to  the  interest 
which  was  added  to  the  face  amount  of  the 
Hambro  ft  Sons  Judgment  in  making  up  the 
amount  of  the  mortgage  of  1890  does  not 
accord  with  an  agreement  offered  In  evidence 
by  herself,  dated  March,  1888,  reciting  that 
all  interest  on  said  Judgment  up  to  date  has 
been  paid,  and  that  an  extension  of  time  is 
granted  for  payment  of  the  principal. 

The  learned  Judge  a  quo  considered  that 
defendant  had  proved  that  the  mortgage  of 
1898  had  been  given  for  a  debt  of  the  hus- 
band, except  as  to  the  $1,400,  which  defend- 
ant acknowledged  to  have  been  her  own  debt 
He  thought,  however,  that  defendant,  hav- 
ing been  authorized  by  the  Judge  to  execute 
the  notes,  was  precluded  from  setting  up 
equities  as  against  a  bona  fide  holder  for 
value  before  maturity;  and  he  found  that 
one  of  the  notes,  that  last  maturing,  bad 
been  acquired  before  due.  For  the  amount 
of  tbls  note  he  gave  plaintiff  Judgment,  and 
dismissed  his  suit  for  the  remainder. 
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We  agree  with  our  learned  Brother  on  the 
two  points  that  the  equities  are  open  to  de- 
fendant as  to  the  notes  acquired  after  ma- 
turity, and  that  they  are  not  as  to  those 
acquired  before  maturity.  The  defendant, 
having  been  authorized  by  the  judge  to  con- 
tract, could  bind  herself  as  a  feme  sole,  and 
therefore  she  Is  bound  for  the  note  or  notes 
acquired  before  maturity  as  a  feme  sole 
would  be  In  her  place.  But  a  feme  sole  could 
set  up  equities  as  against  a  holder  who  had 
acquired  after  maturity;  and  because  de- 
fendant Is  a  married  woman  and  can  con- 
tract as  a  feme  sole  is  no  reason  why  she 
should  be  In  a  worse  position. 

The  case  of  Koechlln  v.  Tbontke,  26  La. 
Ann.  737,  to  which  we  are  referred  by  the 
learned  counsel  for  defendant,  in  support  of 
their  contention  that  even  as  against  a  bona 
flde  bolder  before  maturity  a  married  wo- 
man duly  authorized  by  the  Judge  can  set  up 
that  her  mortgage  note  was  given  for  a  debt 
of  her  husband.  Is  not  In  point  The  author- 
ization of  the  judge  In  that  case  was  in- 
formal and  illegal  on  Its  face;  It  authorised 
the  giving  of  a  mortgage  to  secure  an  al- 
ready existing  debt,  which  Is  a  thing  the  act 
of  1855,  now  articles  125,  126,  and  127,  Civ. 
Oode,  does  not  authorize,  as  has  been  re- 
peatedly decided.  Falconer  v.  Stapleton,  24 
La.  Ann.  89;  Brooks  v.  Stewart,  26  La. 
Ann.  716;  Conrad  v.  Le  Blanc,  29  La.  Ann. 
125;  Qibson  v.  Hitchcock,  37  La.  Ann.  212, 
833;  Berwick  v.  Frere,  49  La.  Ann.  229,  21 
South.  692. 

Decisions  more  nearly  in  point  are  those 
where  it  has  been  held  that  the  lender  of 
money  to  a  married  woman  is  protected  by 
the  certificate  of  the  jndge  where  he  has 
made  the  loan  in  good  faith  believing  it  to 
be  for  the  benefit  of  the  wife.  Reich  v. 
Rosselin,  26  La.  Ann.  418;  O'Keefe  v.  Han- 
dy, Shff.,  31  La.  Ann.  832;  Henry  v.  Oauth- 
reaux,  32  La.  Ann.  1107 ;  Saufley  t.  Joubert, 
61  La.  Ann.  1048,  25  South.  934;  Dougherty 
T.  Ins.  Co.,  86  La.  Ann.  629,  and  cases  there 
cited. 

Cases  exactly  in  point  are  Miller  v.  Wls- 
ner,  22  La.  Ann.  457;  Locke  v.  Lafltte,  etc., 
28  La.  Ann.  232;  Taylor  v.  Boules,  28  La. 
Ann.  294. 

We  are  not  as  well  satisfied  as  our  learned 
Brother  was  upon  the  facta  of  the  case, 
e^eclally  in  view  of  statements  made  by 
counsel  on  both  sides  in  the  course  of  the 
argument  as  to  what  they  could  prove  if 
an  opportunity  were  offered.  We  have  there- 
fore concluded  to  remand  the  case  for  trial 
on  the  facts. 

We  will  add  that,  as  a  matter  of  course, 
the  nature  of  a  debt  is  not  changed  by  its 
renewal,  or  by  the  renewal  of  the  evidence 
of  It,  or  of  the  securities  given  to  secure  it. 
So  that,  if  the  consideration  of  the  mortgage 
of  1898  was  given  in  renewal  of  preceding 
mortgages,    the    question    will    have    to    be 


whether  these  preceding  mortgages  were  glT- 
en  for  a  debt  of  the  husband. 

It  is  therefore  ordered,  adjudged,  and  de- 
creed that  the  judgment  appealed  from  be 
set  aside,  and  that  his  case  be  remanded  for 
further  trial. 

NICHOLLS,  Jn  concurs  in  the  decree^ 


(123  La.  243) 

No.  17,290. 

PROVIDENT  BANK  &  TRUST  CO.  T. 
SAXON  et  al. 

LOUISIANA  NAT.  BANK  v.  HENDERSON 
et  al. 

(Supreme  Court  of  Louisiana.    March  15,  1909.) 

CONSTITHTIONAI,    L*.W     (J     164*)— OBUQATIOH 
or   CONTBACTB. 

Act  No.  120,  p.  281,  of  1904,  entitled  "An 
act  recognizing  the  validity  of  corporations  here- 
tofore attempted  to  be  formed  niider  the  laws 
of  this  state  and  providing  that  the  validity  of 
their  acts  and  contracts  snail  be  the  same  as  if 
said  corporations  bad  been  always  valid,"  is 
held,  for  reasons  assigned,  to  be  not  anconatltii- 
tlonal  as  impairing  the  obligations  of  contracts. 
[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  {|  467,  469;  Dec.  Die.  i 
164.*] 

(Syllabns  by  the  Court) 

Appeal  from  Civil  District  Court  Parish 
of  Orleans ;  Fred  Durieve  King,  Judge. 

Actions  by  the  Provident  Bank  &  Tmst 
Company  against  W.  L.  Saxon  and  others, 
and  by  the  Louisiana  National  Bank  against 
Thomas  J.  Henderson  and  others.  The  ac- 
tions were  consolidated.  Judgment  for  de- 
fendants, and  pialntlfb  appeaL     Affirmed. 

Miller,  Dufour  &  Dufour,  Henry  Mooney, 
and  Frank  McGloln,  for  appellants.  Lyle 
Saxon,  for  appellees  Walter  L.  Saxon,  Ed- 
ward Aarons,  Col.  Peter  F.  Pescud,  Claude 
Smith,  and  Capt  James  B.  Slnnott  Samuel 
CK>ui8  Gilmore,  for  appellee  Col.  Peter  F. 
Pescud.  Richardson  &  Souie  and  J.  Sexton, 
for  appellees  Dr.  Luther  Sexton  and  B.  S. 
Maunsell.  McCloskey  &  Benedict  for  appel- 
lee T.  J.  Henderson.  Rice  &  Montgomery,  fOr 
appellee  Robert  W.  Wilmot  Charles  Lonque, 
for  appellee  H.  A.  Testard.  James  Edwin 
Zunts,  for  appellee  C.  N.  Dudley. 

NICHOLLS,  J.  These  two  cases  were 
consolidated  In  the  lower  court  They  were 
before  the  court  separately  in  1906,  each  ap- 
pealing from  a  judgment  of  the  district 
court  sustaining  an  exception  "of  no  cause 
of  action"  and  dismissing  their  suits.  The 
judgments  were  reversed,  and  the  cases  were 
remanded  to  the  lower  court  for  further 
proceedings  according  to  law.  See  Louisi- 
ana National  Bank  v.  Henderson  et  al.  (No. 
15.873)  116  La.  414,  40  South.  779,  and  Prov- 
ident Bank  &  Trust  Company  v.  Saxon  et 
al.   (No.  15,874)  116  La.  408,  40  South.   77& 


*ror  otbar  cum  ■••  same  topic  and  svctloo  NCMBSR  In  Doc.  *  Am.  Diss.  1M7  to  data,  ft  Rtportar  IndaxM 
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and  where  tbe  pleadings  In  each  will  be 
found.  As  the  conrt  stated  In  its  opinion  in 
the  former  case  that  the  allegations  therein 
were  more  far-reaching  than  those  in  the 
one  last  mentioned,  we  wUl  transcribe  at 
length  the  allegations  of  tbe  petition  In  No. 
15373,  noting  later  the  differences  between 
them  and  the  petition  in  15,874,  if  deemed 
necessary.  Tbe  plaintiff  in  No.  15,878  alleg- 
ed that: 

"Tbe  parties  hereinafter  named  are  each  one 
in  solido  indebted  to  petitioner  in  the  sum  of 
six  thousand  eight  hundred  and  twenty-eiz  and 
"/too  dollars,  besides  interest  and  costs  of 
suit,  for  this,  to  wit:  That  the  parties  here- 
inafter named  have  In  law  and  in  fact  been 
engaged  in  the  buTlng  and  selling  of  mineral 
waters,  personal  property,  and  for  and  in  the 
prosecution  of  said  business  have  been  associat- 
ed In  the  commercial  partnership,  and  as  to 
the  same  are  and  have  been  commercial  part- 
ners; that  the  said  business  or  commercial 
partnership  has  been  carried  on  by  the  parties 
hereinafter  named,  under  the  name  and  style 
of  the  'Vossburg  Mineral  Springs  Company, 
Limited,'  under  the  pretense  that  the  same  was 
a  corporation,  whereas,  in  law  and  in  fact,  the 
said  Vossburg  Mineral  Springs  Company,  Lim- 
ited, and  tbe  said  parties  hereinafter  named, 
were  not  and  did  not  form  a  corporation;  that 
the  said  contract  Between  the  parties  was 
one  of  partnership,  commercial  in  its  character, 
and  In  which  each  one  of  the  said  parties  was 
and  is  liable  as  a  commercial  partner;  that 
in  the  attempted  organization  of  the  said  so- 
called  corporation  the  law  was  violated  or  not 
complied  with  in  many  particulars,  especially 
in  toe  following,  to  wit: 

"That  while  the  pretended  charter  of  said 
so-called  corporation  evidenced  by  authentic  act 
passed  before  Fergus  Keman,  notary  public, 
m  this  city  on  August  27,  19(w,  was  recorded 
in  the  mortgage  oflire  for  the  parish  of  Orleans, 
in  book  723,  folio  629,  there  was  not  recorded 
then  or  at  au^  other  time  in  said  mortgage  of- 
fice the  original  subscriptions  made  for  the 
purpose  of  organizing  said  pretended  corpora- 
tion. In  which  respect  there  was  a  total  failure 
to  comply  with  the  law  prescribed  for  the  valid- 
ity of  snch  a  corporation  or  the  valid  creation 
of  snch  a  corporation,  in  consequence  of  which 
no  corporation  was  created,  and  all  members 
engaged  in  the  prosecution  of  said  business,  un- 
der the  color  of  said  pretended  incorporation, 
became  and  remained  liable  as  commercial 
partners,  and  are  liable  as  such  in  solido,  for 
and  upon  all  contracts  and  for  any  doings  of 
the  said  pretended  corporation;  that  although 
the  said  authentic  act  of  incorporation  afore- 
said was  recorded  in  the  office  of  the  recorder 
of  mortgages  for  the  parish  of  Orleans,  besides 
the  fact  that  the  orii^inal  subscriptions  for 
the  purpose  of  orranizing  the  same  was  not 
therein  recorded,  it  is,  and  was  also,  a  fact, 
that  there  was  an  entire  failure  or  omission  to 
publish  the  said  pretended  charter  in  a  news- 
paper at  the  domicile  of  said  pretended  corpora- 
tion, in  accordance  with  law;  that  said  publica- 
tion was  made  in  a  religious  paper  published 
weekly,  known  as  the  'Southwestern  Presby- 
terian,' which  is  a  religious  paper  of  special 
and  limited  circnlation,  and  such  was  not  in 
compliance  with  the  requirements  of  law  touch- 
ing such  publication. 

"That,  under  tbe  statutes  in  such  cases  made 
and  provided  in  the  law,  the  publication  of  a 
charter  of  any  coriJoration  to  be  valid  and  ef- 
fective must  have  been  in  a  secular  paper  pub- 
lished dail^  and  of  general  circulation.  That 
the  following  named  parties  all  residin?  in 
this  city  were  those  who.  as  commercial  part- 
ners, engaged  in  the  business  aforesaid,  under 
the  name  and  style  of  the  'Vossburg  Mineral 


Springs  Company,  Limited,'  a  pretended  cor- 
poration, the  creation  and  organization  of  which 
was  not  in  accordance  with  law,  as  aforesaid, 
and  who,  by  noncompliance,  with  me  requisites 
of  law  as  aforesaid,  made  themselves  liable  and 
responsible,  in  solido,  for  all  of  the  contracts 
and  doings  of  the  pretended  corporation  in  the 
same  manner  and  to  the  same  extent  as  com- 
mercial partners,  engaged  in  such  commercial 
business,  to  wit:  Thomas  J.  Henderson,  James 
B.  Sinnott,  Edward  Aarons,  Peter  F.  Pescud, 
John  H.  Kamlarte,  Robert  W.  Wihnot,  Henry 
A.  Testard,  Walter  J.  Saxon,  Charles  L.  Dudley, 
Claude  M.  Smith,  Edward  J.  Maunsell,  and 
Luther  Sexton. 

"That  all  of  said  parties  falsely  claiming  to 
be  a  corporation,  as  petitioner  then  and  there 
erroneonsly  believed,  and  acting  under  and  by 
virtue  of  the  said  attempted  incorporation  of 
the  said  Vossburg  Mineral  Springs  Company, 
Limited,  the  incorporation  of  which  was  invalid 
for  the  reasons  hereinbefore  set  out,  and  assum* 
ing  without  authority  to  act  as  such  corpora- 
tion, then  and  there  maintained  in  its  name, 
with  petitioner,  and  as  incidental  to  said  com- 
mercial business,  a  deposit  account ;  that  under 
said  assumed  corporate  name  the  said  parties 
discounted  with  petitioner  its  drafts  against  th« 
several  persons  named,  and  for  the  amounts 
set  out  in  the  statement  filed  herewith  as  part 
hereof;  that  the  proceeds  or  the  avails  of  said 
discount  of  the  said  drafts,  drawn  ostensibly 
by  said  pretended  corporation,  but  in  reality 
drawn  by  said  parties,  were  to  and  with  their 
full  knowledge  and  consent,  passed  to  the  credit 
of  the  said  so-called  corporation,  said  Voss- 
bnrg  Mineral  Springs  Company,  Limited,  to 
and  upon  the  said  deposit  account  kept  by 
said  parties  in  the  name  of  said  pretended  cor- 
poration, and  by  petitioner  paid  out  in  due 
course  on  the  checks  of  the  said  pretended  cor- 
poration under  the  name  of  which  said  defend- 
ants operated  and  did  business;  that  all  of  the 
aforesaid  acts  and  doings  of  the  said  Vossburg 
Mineral  Springs  Company,  Limited,  were,  in 
reaUty,  the  acts  and  doings  of  the  said  parties 
defendant  aforesaid,  acting  together  as  com- 
mercial partners  in  the  business  aforesaid,  but 
pretending  to  act  as  such  corporation;  that 
the  discounts  of  said  drafts  aforesaid,  and  the 
proceeds  or  avails  thereof,  were  received,  realis- 
ed, and  reduced  to  possession  by  said  parties 
defendant,  unlawfully  under  the  acts  of  the  pre- 
tended corporation  aforesaid,  in  violation  of 
law,  of  which  facts  they  had  then  and  there 
full  knowledge,  but  of  which  petitioners  were 
then   and   there   ignorant. 

"That  all  of  this  was  done  by  and  through 
Henry  Mordecai,  the  agent  and  representative 
of  sidd  so-called  corporation,  and  the  afore- 
said partners  pretending  to  act  as  such  cor- 
§  oration,  and  the  said  proceeds  of  the  said 
rafts  were  duly  received,  used,  and  employed 
in  said  business  by  said  parties,  pretending  to 
act  as  the  corporation  aforesaid,  and  in  viola- 
tion of  law. 

"That  the  aforesaid  business  incidental  to 
which  tiie  said  drafts  were  discounted  by  peti- 
tioner and  passed  to  the  credit  as  aforesaid, 
and  used  by  the  said  parties  pretending  to  act 
as  such  corporation,  was  the  buying  and  selUnc 
of  mineral  springs  water,  personal  property,  and 
the  business  by  reason  of  the  character  which 
said  parties  became  bound  and  liable  in  solido 
as  commercial  partners  in  any  contract,  matter, 
or  thing  relating  to  the  same.  That,  prior  to 
and  at  the  tiuie  of  the  creation  of  said  indebted- 
ness by  said  parties,  petitioner  was  ignorant  of 
the  said  failure  to  comply  with  the  law  regarding 
said  attempted  or  pretended  corporation,  but  on- 
ly learned  of  the  same  long  after  the  creation  of 
said  indebt(Kinet!s.  That  said  indebtedness  so 
created  by  said  parties,  claiming  unlawfully 
to  act  as  snch  corporation,  to  petitioner, 
amounts  to  the  aforesaid  sum  of  six  thousand 
eight  hundred  and  twenty-six  and  *>/ioo  dol- 
lars, after  allowing  the  proper  credits  upon  the 
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same,  as  is  tbown  by  said  acconnt,  and  is  now 
wholly  due,  owing,  and  remaining  unpaid. 

"In  view  of  the  premises,  petitioner  prays 
that  the  said  Thoipas  J.  Henderson,  James  B. 
Sinnott,  Edward  Aarons,  Peter  F.  Pescud,  John 
H.  Kamlade,  Robert  W.  Wilmot,  Henry  A. 
Testard,  Walter  U  Saxon,  Charles  N.  Dudley, 
Claude  M.  Smith,  Edward  S.  Maunsell,  and 
Luther  Sexton,  may,  each  one  of  them,  be  duly 
cited  to  appear  and  answer  this  petition,  and 
that,  after  due  proceedings  had,  petitioner  have 
and  recover  judgment  against  each  one  of  said 
defendants  in  solido  in  the  full  sum  of  six 
thousand  eight  hundred  and  twenty-six  and 
*'/'oo  dollars,  with  legal  interest  thereon  from 
judicial  demand  until  paid,  for  costs  and  for 
general  relief." 

After  pleading  varloiu  exceptions,  the  de- 
fendants answered,  pleading  a  general  de- 
nial, and  all  for  the  purposes  of  this  opin- 
ion substantially  answering  alike.  They  ad- 
mitted that  they  were  stockholders  In  the 
Vossburg  Mineral  Company,  Limited,  but  de- 
nied that  they  were  organizers  of  the  com- 
pany or  had  anything  to  do  with  the  organ- 
ization of  same,  or  signed  any  subsequent 
list  of  original  subscribers,  or  at  any  time 
subscribed  to  the  treasury  stock  of  said 
company;  that  they  acquired  the  stock 
which  they  held  In  said  corporation  for  val- 
ue in  the  open  market,  In  good  faith  believ- 
ing that  said  stock  was  issued  by  a  regular 
and  legal  corporation;  that  they  never  at 
any  time  held  themselves  out  as  members  of 
any  partnership  concerning  the  bnsiness  and 
purposes  of  said  corporation,  and  that  nei- 
ther plaintiff  nor  any  other  person  when 
dealing  with  said  Vossburg  Mineral  Springs 
Company,  Limited,  ever  supposed  that  said 
company  was  a  copartnership,  or  that  de- 
fendants were  liable  as  members  of  a  firm 
or  copartnership.  They  specially  averred 
that  plaintiff  in  tills  case  dealt  with  the  said 
Vossburg  Mineral  Springs  Company,  Limit- 
ed, in  the  belief  that  It  was  a  corporation, 
and  that  said  plaintiff  was  acquiring  rights 
aa  against  said  corporation.  They  averred 
that  they  were  informed  and  believed  that 
the  Vossburg  Mineral  Springs  Company, 
Limited,  was  a  legally  organized  corpora- 
tloD  in  this  parish  and  state,  and  that  If 
any  irregularity  existed  in  the  formation  or 
organization  thereof,  nevertheless  said  cor- 
poration was.  In  law  and  In  fact,  a  de  facto 
corporation,  and  that  plaintiff  bad  no  right 
to  treat  the  stockholders  of  said  corporation 
as  partners  in  a  commercial  firm.  Further, 
that  if  such  Irregularities  existed  in  the 
formation  and  organization  of  the  said  Voss- 
burg Mineral  Springs  Company,  Limited, 
which  was  denied,  same  was  cured  by  the 
provisions  of  Act  No.  78,  p.  191,  of  1904, 
and  by  Act  No.  120,  p.  281,  of  1904  of  the 
General  Assembly  of  Louisiana,  which  re- 
spondents pleaded  as  a  special  defense  In 
this  suit.  That  before  the  plaintiff  herein 
dealt  with  the  Vossburg  Mineral  Springs 
Company,  Limited,  a  special  inquiry  was 
made  into  the  standing  and  condition  of  said 
company,  and  the  making  of  said  loan  here- 
in sued  on  was  especially  discussed,  and  the 


said  directors  making  said  loans  made  spe- 
cial and  particular  Inquiry  into  the  mat- 
ter, and  then  dealt  with  the  Vossburg  Min- 
eral Springs  Company,  Limited,  aa  a  corpo- 
rati<»i;  that  the  plaintiff  herein  is  now  es- 
topped from  attempting  to  hold  the  share- 
holders of  said  Vossburg  Mineral  Springs 
Company,  Limited,  as  partners  in  a  com- 
mercial firm,  and  that  said  plaintiff  is  es- 
topped from  attempting  to  enforce  the  con- 
tract herein  in  any  other  sense,  or  with  any 
other  effect,  than  both  parties  to  said  con- 
tract understood  would  be  given  said  con- 
tract when  it  was  entered  into.  That  said 
contract  was  entered  Into  with  the  mutual 
understanding  of  both  parties  thereto  that 
the  said  Vossburg  Mineral  Springs  Com- 
pany, Limited,  was  a  corporation,  and  tliat 
said  contract  would  be  effective  only  as  a 
contract  with  a  corporation,  and  would  bind 
the  property  of  the  said  Vossburg  Mineral 
Springs  Company,  Limited,  only  as  the 
property  of  a  corporation  would  be  bound, 
and  that  no  other  liability  than  that  would 
arise  out  of  said  contract;  that  plaintiff 
herein  was  without  right  legally  or  equitably 
now  to  seek  to  give  another  and  a  wider  ef- 
fect to  said  contract,  and  to  hold  your  re- 
spondents as  liable  thereunder. 

Respondents  especially  showed  that  after 
plaintiff  had  dealt  for  many  months  wrth  the 
Vossburg  Mineral  Springs  Company,  Limited, 
a  corporation  with  all  the  forms  of  transac- 
tions with  a  corporation,  and  had  confirmed 
the  shareholders  of  said  cori)oration  In  the 
belief  that  said  corporation  was  legal  and 
valid  and  was  accepted  and  dealt  with  by 
plaintiff,  tliat  plaintiff  was  now  estopped  from 
changing  its  position  and  from  attempting  to 
hold  the  said  Vossburg  Mineral  Springs 
Company,  Limited,  as  a  commercial  partner- 
ship and  your  respondents  as  partners 
therein. 

Respondents  further  averred  and  sfiowed 
that  all  the  transactions  and  dealings  between 
the  plaintiff  herein  and  the  Vossburg  Mineral 
Springs  Company,  Limited,  were  through 
Henry  Mordecai  In  the  express  capacity  as 
president  of  the  Vossburg  Mineral  Springs 
Company,  Limited;  that  said  dealings  and 
transactions  were  all  based  on  the  assump- 
tion and  belief,  both  by  the  plaintiff  herein 
and  by  the  said  Henry  Mordecai,  that  said 
Vossburg  Mineral  Springs  Company  was  a 
legally  valid  and  existing  corporation;  and 
that  if  the  said  plaintiff  and  the  said  Henry 
Mordecai  were  mistaken  In  their  said  as- 
ijumptlon  and  belief,  then  the  said  contracts 
between  them  were  null  and  void,  and  the 
plaintiffs  remedy  was  by  an  action  against  tlie 
said  Mordecai  for  money  had  or  received  or 
borrowed  by  him;  and  respondents  especially 
and  expressly  denied  that  ttiey  ever  intended 
or  considered  themselves  to  have  formed  or  m?c- 
tered  into  a  commercial  partnership  or  firm, 
and  they  expressly  denied  that  there  ever 
was  a  commercial  partnership  or  firm  existing 
between  them,  and  they  especially  denied  that 
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tb^  ever  aatborlzed  Bald  Mordecal  or  any 
one  else  to  represent  or  act  for  or  bind  them 
as  a  commercial  firm  or  partnership  In  any 
partnership. 

In  view  of  the  premises,  respondents  prayed 
that,  after  dne  hearing  and  proceedings  had, 
plaintiff's  suit  be  dismissed  at  Its  costs,  and 
for  all  such  further  and  general  relief  as 
may  be  proper  In  the  premises. 

On  January  3,  1905,  counsel  for  plaintiff 
filed  the  following  pleadings  In  court: 

"In  view  of  the  fact  that  defendants  on  trial 
of  exceptions  by  them  herein  presented  have 
pretended  and  maintained  that  the  acts  of 
the  General  Assembly  of  this  state,  Noa.  78 
and  120,  of  the  Session  of  1004,  constitute  and 
establish  a  discharge  to  defendants  and  excep- 
tors from  the  obligation  set  forth  in  the  peti- 
tioD  herein  and  charged  against  them,  the  Fror- 
ident  Bank  &  Trust  Company,  plaintiff  herein, 
for  defense  against  the  said  plea  and  contention 
of  defendants,  itself  pleads  that  if  the  said 
statutes  are  to  be  Interpreted  and  held  as  car- 
rying with  them,  and  having  the  effect  so 
contended  for,  or  having  the  meaning  pretend- 
ed by  defendants  and  exceptors,  the  said  stat- 
utes are,  in  such  event  or  view,  unconstitution- 
al, null,  and  void,  as  being  against  the  Con- 
stitution of  the  United  States,  and  against,  also, 
the  Constitution  of  this  state,  in  that  they  seek 
to  impair  the  obligations  of  the  contract  or  con- 
tracts described  in  the  petition  herein,  and  to 
divest  the  vested  rights  of  petitioner  in  the 
premises  for  a  private  purpose  and  without 
compensation  made;  that  the  said  statutes,  if 
in  their  body  and  text  intended  to  have  the 
retroactive  effect  claimed  for  them  by  defend- 
ants, and  to  be  held  as  calculated  or  meant 
by  their  terms  and  expressions  to  apply  to  and 
govern  past  and  perfected  contracts  of  any  sort, 
or  to  govern  or  apply  in  any  way  to  contracts 
with  third  persons,  or  to  the  extent  that  same 
may  be  suggestive  of  such  retroactive  effects 
of  any  kind  with  third  persons,  contrary  to  the 
Constitntion  of  this  state,  in  that  the  titles  to 
said  statutes  contain  no  mention,  suggestion, 
or  intimation  of  the  presence  in  the  body  or  text 
of  the  statutes  of  any  provisions  intended  to 
hare  or  accomplish  such  retroactive  effect, 
or  to  touch  upon^  in  any  way  contracts,  par- 
ticularly past,  with  third  persons." 

Plaintiff  prayed  that: 

"If  the  statutes  above  named  be  held  or  oonsid- 
ered,  as  by  their  tenaa  or  ezpressiona,  applying 
to  affecting  or  impairing  in  any  way  the  con- 
tract or  contracts,  and  divesting  the  vested 
rights,  titles,  or  taking  away  the  property  of 
petitioner  as  set  forth  and  described  in  the  peti- 
tion herein,  that  said  statutes  be  decreed,  in  so 
far  as  they  pretend  to  apply  or  affect  in  any 
way  petitioner's  contract  or  contracts,  or  im- 
pair the  obligations  thereof,  or  affect  injurious- 
ly its  property,  or  divest  its  vested  rights,  are 
unconstitutional,  hence  null,  void,  and  of  no 
effect,  and  of  no  force,  and  for  general  relief." 

On  June  29,  1908,  the  district  court  ren- 
dered the  following  judgment: 

"Louisiana  National  Bank  vs.  T.  J.  Henderson 
et  al.  Provident  Bank  &  Trust  Co.  vs. 
Walter  L.  Saxon  et  al.  No.  74,440.  Civil 
District  Court,  Division  B. 

"This  matter  having  been  submitted  to  the 
court  for  adjudication,  and  the  court  consider- 
ing the  law  and  the  evidence  to  be  in  favor  of 
defendants  and  against  plaintiffs,  for  the  rea- 
sons orally  assigned: 

"It  is  ordered,  adjudged,  and  decreed  that 
there  be  judgment  in  favor  of  defendants  R. 
W.  Wilmot,  Walter  L.  Saxon,  Peter  F.  Pescud, 


Edward  Aaron,  J.  B.  Sinnott,  Claude  M.  Smith, 
Henry  A.  Testard,  T.  J.  Henderson,  Dr.  Luther 
Sexton,  E.  S.  Mannsell,  and  against  plaintiffs, 
Louisiana  National  Bank  and  Provident  Bank 
&  Trust  Company,  rejecting  said  plaintiflfs  de- 
mand at  its  costs.  Judgment  rendered  and  read 
in  open  court,  June  23rd,  1908.  Judgment  read 
and  signed  in  open  court,  June  29th,   1908." 

Plaintiff  appealed. 

We  have  said  that  the  allegations  of  the 
Provident  Bank  are  somewhat  different  from 
those  of  the  Louisiana  National  Bank.  The 
only  averment,  we  think,  we  need  allude  to 
l8  the  additional  averment  of  the  Provident 
In  Its  attack  upon  the  organization  of  the 
VosBburg  Mineral  Springs  Company,  Limited: 

"That  that  company  had  never  had  a  true 
capital  subscribed  of  $5,000,  as  required  by 
law,"  and  "that  the  pretended  charter  does  not 
fix  any  manner  of  payment,  or  terms  of  pay- 
ment, of  its  alleged  stock,  as  enjoined  by  sec- 
tion 685  of  the  Revised  Statutes,  and  that  there 
never  was  any  real  subscription  to  stock  of  the 
said  corporation,  or  any  intention  of  the  par- 
ties forming  same  to  so  subscribe;  that  there 
never  were  payments  for  such  stock  either 
made  or  intended  by  the  parties  concerned." 

On  the  27th  of  August,  1902,  Henry  Morde- 
cal, John  E.  Holllngsworth,  and  Robert  E.  L. 
Goldsborough  appeared  before  Fergus  Ker- 
nan,  notary  public  In  and  for  the  parish  of 
Orleans,  and  two  witnesses,  and  declaring 
that,  availing  themselves  of  the  provisions 
of  the  act  of  the  Legislature  of  this  state 
known  as  "Act  No.  36,  p.  27,  of  the  session 
of  1888,"  approved  June  29,  1888,  as  well  aa 
those  of  the  state  relative  to  the  organization 
of  corporations,  they,  by  those  presents,  form- 
ed themselves  and  those  whom  they  repre- 
sented into  and  constituted  a  corporation  for 
the  objects  and  purposes,  and  under  the  stip- 
ulations and  conditions,  set  forth  in  the 
act,  which  they  adopted  as  their  charter. 

They  then  proceeded  to  declare  the  name 
and  title  of  that  corporation  to  be  "The  Voss- 
burg  Mineral  Springs  Company,  Limited," 
and  the  domicile  to  be  In  the  city  of  New 
Orleans.  It  was  to  have  and  enjoy  succes- 
sion of  Its  corporate  name  for  a  period  of  99 
years.  It  might  hold,  purchase,  lease,  sell, 
convey,  sublease,  pledge,  and  mortgage  prop- 
erty, real,  personal,  and  mixed,  sue  and  be 
sued,  have  a  seal,  with  such  inscription  and 
device  as  might  be  selected  by  the  board  of 
directors,  and  to  change  the  same  at  pleasure. 
The  president,  or.  In  his  absence  or  Inability 
to  act  from  any  cause,  the  secretary,  was 
designated  as  the  officer  upon  whom  citation 
or  other  legal  process  should  be  served.  The 
objects  and  purposes  for  which  the  corpora- 
tion was  organized  and  the  nature  of  the 
business  to  be  carried  on  by  It  were  declared 
to  be  to  purchase,  hold,  lease,  or  otherwise 
acquire  mineral  springs  property  and  to  op- 
erate the  same  in  the  state  of  Louisiana  or 
in  any  other  states  or  territories  of  the 
United  States  of  America  or  foreign  coun- 
tries, and  to  do  any  and  all  things  necessary 
and  requisite  to  develop  and  promote  the 
operations  of  such  mineral  springs  property 
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and  for  the  sale  of  the  waters  thereof;  to 
sell,  convey,  lease,  and  sublease  the  same, 
and  Also  to  rent  purchase,  build,  or  other- 
wise acquire  hotel  property  or  other  prop- 
erty, and  to  conduct  the  business  of  hotel 
keeping  in  all  Its  varlouB  branches,  and  to 
sell,  convey,  lease,  or  sublease  such  said  hotel 
property  whenever  the  corporation  might  see 
fit  The  capital  stock  of  the  corporation  was 
declared  to  be  the  sum  of  $100,000,  divided 
into  1,000  shares  of  $100  each,  to  be  issued 
and  paid  for  in  cash,  or  in  property,  all  rights 
as  above  named,  or  for  services  rendered  to 
said  corporation  or  for  other  valuable  con- 
sideration, in  Budi  manner  and  at  such  time 
or  times  aa  the  board  of  directors  might  di- 
rect The  affairs  of  the  corporation  were  to 
be  managed  by  a  board  of  seven  directors. 
The  first  board  of  directors  should  be  com- 
posed of  Henry  Mordecai  and  E.  S.  Maiusell, 
New  Orleans,  La.,  L.  A.  Mordecai,  Denver, 
Ck>lo.,  Henry  A.  Mordecai,  W.  O.  Mordecai, 
R.  B.  Lw  Ooldsborough,  and  John  O.  Hollings- 
wortb,  New  Xork. 

They  could  make,  change,  modify,  and  al- 
ter all  by-laws,  rules,  and  regulations  for 
the  management  of  the  business  thereof  as 
they  might  think  proper,  purchase,  lease,  sell, 
sublease,  mortgage,  and  pledge  property,  real, 
personal,  and  mixed,  make  and  assign  notes, 
bonds,  and  contracts,  and,  generally,  do  all 
such  other  matters  and  things  as  are  neces- 
sary and  proper  for  the  successful  manage- 
ment of  the  business  of  the  corporation. 

No  stockholder  should  ever  be  held  liable 
or  responsible  for  the  contracts  or  faults  of 
the  corporation,  or  in  any  further  sum  than 
the  amount  of  Ids  indebtedness  to  the  corpo- 
ration, nor  should  any  mere  informality  in 
the  organization  of  the  corporation  have  the 
eftect  of  rendering  its  charter  null,  or  of  ex- 
posing a  stockholder  to  any  liability  beyond 
the  amount  of  his  or  her  shares. 

The  foregoing  act  of  incorporation  of  the 
Vossburg  Mineral  Springs  Company,  Limited, 
was  recorded  in  the  recorder  of  mortgages' 
office  on  the  28th  of  August  1902. 

Under  the  number  "120,"  the  General  As- 
sembly of  the  state  of  Louisiana,  of  its  ses- 
sion of  1904,  enacted  an  act  entitled: 

"An  act  recognizing  the  validity  of  corpo- 
rations heretofore  attempted  to  be  formed 
under  the  laws  of  this  state,  and  providing 
that  the  validity  of  their  acts  and  contracts 
shall  be  the  same  as  if  said  corporations 
had  been  always  valid." 

The  first  section  provides  that  whenever 
persons  have  undertaken  to  form  a  cori>ora- 
tlon  under  any  of  the  existing  laws  of  this 
state,  and  have  executed,  recorded  in  the 
mortgage  office,  and  published  their  charters, 
the  corporations  so  formed  and  subsequently 
doing  business  as  corporations  are  hereby  rec- 
ognized and  declared  to  be,  now  and  hereafter 
for  the  term  stated  In  their  charters,  valid  cor- 
porations, notwithstanding  that  the  charters 
may  have  authorized  the  carrying  on  by  one 
corporation  of  several  branches  of  business. 


the  carrying  on  of  which  by  corporations  Is 
authorized  by  different  statutes  of  this  state, 
and  notwithstanding  irregularities  in  the  pro- 
ceedings and  Instruments  of  the  incorpora- 
tion. 

The  second  section  provided  that  the  valid- 
ity of  all  contracts  made,  and  acts  generally, 
by  said  corporations,  and  the  liability  of 
shareholders  therein,  shall  be  in  all  respects 
the  same  as  if  the  said  corporations  had  been 
regular  and  valid  from  the  beginning. 

The  defendants  are  not  charter  members  of 
the  Vossburg  Mineral  Springs  €k>mpany.  Lim- 
ited. They  acquired  the  stock  which  they 
hold  under  that  company,  acting  ostensibly 
as  a  legally  organized  corporation  engaged 
in  a  business  not  forbidden  by  law,  with 
stockholders  whose  reeponslbility  as  such 
was  under  the  provisions  of  section  686  of 
Uie  Revised  Statutes  was  expressly  declar- 
ed should  not  extend  beyond  their  liability 
to  it  for  the  shares  which  they  owned.  It  is 
not  claimed  that  in  the  conduct  of  its  busi- 
ness it  has  passed  outside  of  the  pnrpoees 
for  which  it  was  created. 

They  are  not  in  this  suit  resisting  a  de- 
mand for  the  forfeiture  of  the  charter  of  the 
corporation  in  which  they  are  stockhold- 
ers, nor  for  the  enforcement  by  proper  par^ 
ties,  and  in  proper  manner  and  form,  for 
the  enforcement  to  the  full  extent  of  their 
liability  to  that  corporation  for  the  shares 
which  they  own.  Had  this  suit  been  of  that 
character,  issues  would  have  been  before  as 
entirely  different  from  those  which  are  now 
submitted  to  us  for  decision. 

As  matters  stand,  defendants  are  defending 
themselves  against  a  direct  action  brought 
against  themselves  personally  by  a  plaintiff 
in  enforcement  of  a  contract  which  it  had 
made,  not  with  them,  but  with  the  corpora- 
tion In  which  they  are  members,  basing  them- 
selves entirely  upon  the  fact  that  they  were 
stockholders  in  that  corporation,  and  ignor- 
ing the  corporation  Itself. 

Plaintiffs  seek  to  extend  their  rights  en- 
tirely beyond  those  which  their  contract  gave 
them  when  entered  into,  and  at  the  same 
time  to  broaden  the  liability  of  the  stockhold- 
ers otherwise  and  far  beyond  that  which 
they  consented  to  Incur  towards  the  corpora- 
tion when  becoming  such  under  their  contract 
with  it 

Consequences  not  contmiplated  by  any  of 
those  concerned  would  result  if  persons  buy- 
ing a  small  amount  of  stock  in  a  de  facto 
corporation  should  become  responsible  as  com- 
mercial partners  towards  those  who  had 
dealt  with  it  as  a  corporation  to  the  full 
amount  of  claims  held  by  them  against  that 
corporation,  because  of  some  defect  in  the 
organization  of  that  corporation. 

The  plaintiffs  in  making  their  contracts 
were  left  perfectly  free  to  select  the  persona 
with  whom  they  should  do  so.  They  were  at 
liberty  to  confine  their  business  entirely  to 
dealing  with  Individuals  who  would  engage 
all  of  their  property,  present  or  future,  to  se- 
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rare  the  iHiyment  of  their  obligations,  or 
they  could.  If  they  thought  proper,  enter  Into 
contracts  with  corporatlonB  or  associations 
and  depend  entirely  on  the  enforcement  of 
their  claims  upon  the  property  belonging  to 
them  and  upon  the  personal  liability  of  the 
BtoclcholderB  to  the  corporation.  If  they 
should  elect  to  deal  with  such  persons,  it  was 
their  duty  to  inform  themselves  of  the  situa- 
tion before  taking  action.  In  this  instance 
plaintiffs  were  fully  advised  that  they  were 
dealing  with  a  limited  liability  company  of 
some  kind ;  the  passbook  which  they  furnish- 
ed the  company  bore  upon  its  face  that  it 
was  dealing  with  a  limited  company.  They 
took  the  chances  of  dealing  with  it  being 
profitable,  and  when  they  found  It  was  not 
so  they  could  not  turn  upon  the  stockholders, 
with  whom  they  had  no  contract  That  is 
precisely  what  they  are  attempting  to  do. 

Defendants  claim  that  plaintiffs'  demands 
against  them  (if  they  ever  existed,  which  they 
deny)  Is  barred  by  the  provisions  of  Act  No. 
120,  p.  281.  of  1904.  Plaintiffs  urge  that  that 
statute  is  unconstitutional  "in  that  it  Impairs 
the  obligation  of  contracts."  We  do  not  see 
wherein  that  statute  has  had  the  effect  of 
impairing  the  obligation  of  any  contract.  On 
the  contrary,  it  has  had  the  effect  of  effec- 
tuating the  contract  entered  into  between  the 
parties  at  Its  origin,  and  of  holding  all  par- 
ties to  the  exact  legal  situation  in  which 
each  had  placed  itself  at  that  time,  and  of 
not  permitting  any  of  the  parties  to  depart 
from  it  If,  under  the  statute,  each  party 
obtains  everything  which  it  was  legally  en- 
titled to  claim,  or  to  obtain  through  Its  own 
contracts,  it  Is  Impossible  to  discover  where- 
in the  obligations  of  any  contract  have  been 
Impaired. 

What  the  plaintiffs  really  complain  of  is 
that  they  have  been  prevented  by  the  statute 
from  widening  their  rights  under  their  con- 
tracts, and,  by  urging  that  they  had  committed 
an  error  of  fact  as  to  the  capacity  of  the  per- 
son with  whom  they  had  dealt  they  could  prof- 
it by  the  error.  That  is  a  very  dUterent  matter 
from  asserting  that  the  rights  of  the  parties, 
onder  the  contract  as  made,  bad  been  Impair- 
ed. We  find  no  feature  of  unconstitutionality 
In  the  statute.  Plaintiffs  have  no  constitu- 
tional right  to  complain  of  its  provisions. 
We  find  that  the  conditions  of  Act  No.  120,  p. 
281,  of  1804,  have  arisen  under  which  the 
organization  of  the  Vossburg  Mineral  Springs 
Company,  Limited,  if  defective  at  its  crea- 
tion, was,  and  could,  and  should  be  legalized, 
and,  also,  its  contracts  ratified  and  confirmed, 
and,  therefore,  that  plaintiffs'  demands  and 
contentions  asserted  herein  are  not  well 
grounded,  but  on  the  contrary,  that  they  are 
neither  Just  nor  well  founded.  All  the  par- 
ties must  be  held  to  their  contracts  as  made, 
and  this  must  be  enforced  against  the  per- 
sons with  whom  made.  There  have  been  at 
no  time  contractual   relations  between  the 


plaintiffs  and  the  defendants.  The  following 
language  of  the  Supreme  Court  of  Tennessee, 
in  Shields  v.  Land  Co.,  04  Tenn.  123,  28  S. 
W.  668,  26  L.  R.  A.  509,  45  Am.  St  Rep.  700, 
is  pertinent  to  this  case: 

"Clearly  the  act  of  1890  (Acts  Ex.  Sess.  1890, 
p.  43,  e.  17),  does  not  Impair  the  obligation  of 
any  contract  witti  complamants,  for  they  had 
no  contract  with  the  individtial  themselves. 
Their  contract  was  with  the  corporation;  hence 
that  act,  which  gives  life  to  the  corporation, 
effectuates,  rather  than  impairs,  the  life  of  its 
contract.  No  more  does  the  act  divest  or  im- 
pair any  vested  right  of  the  complainants. 
They  have  no  vested  right  in  the  defect  in  the 
charter  of  the  Clifton  Hill  Land  Company; 
hence  the  cure  or  removal  of  that  defect  did 
not  divest  or  impair  any  vested  rights  of  theirs. 
The  right  to  sue  the  defendants  personally  was 
not  a  vested  ri^ht  in  legal  contemplation.  It 
was  but  a  consequential  right  resulting  from 
the  disability  of  the  corporation,  and  not  a  right 
flowing  from  any  contract  with  the  individuals 
as  such.  The  mutual  intention  was  to  bind 
the  corporation,  not  the  incorporators,  for  the 
price  of  the  land,  and  no  vested  right  conld 
arise  contrary  to  that  intention.  A  law  which 
facilitates  the  intention  of  ttie  parties  to  a  con- 
tract never  impairs  its  obligation,  or  divests  or 
impairs  any  vested  right  thereunder.  As  for- 
cibly remarked  bv  Mr.  Jnstice  Washington  in  an 
early  case,  'It  is  not  easy  to  perceive  how  a 
law  which  gives  validity  to  a  contract  can 
be  said  to  impair  the  obligation  of  that  con- 
tract' " — citing  Satterlee  v.  Mattbewson,  2 
Pet  412,  7  L.  Ed.  469. 

It  is  therefore  ordered,  adjudged  and  de- 
creed that  the  Judgment  appealed  from  be, 
and  it  is  hereby  aflarmed. 


(123  La.  2ST) 


No.  17,101. 


CAMP  ▼.  BALDWIN-MELVILLE  CO.  et  al. 

(Supreme  Court  of  Louisiana.     Feb.  15,  1909. 
Rehearing  Denied  March  29,  1909.) 

1.  Customs  and  Usaoes  (S  14*)— ADDma  to 
Terms  of  Contract. 

Where,  in  a  contract  of  employment  a 
definite  term  is  agreed  on,  evidence  as  to  nsage 
in  similar  cases  is  irrelevant  and  inadmissible, 
since,  the  contract  being  lawful,  usage  cannot 
be  substituted  for  the  will  of  the  parties. 

[Ed.  Note. — For  other  cases,  see  Customs  and 
Usages,  Cent  Dig.  {  29 ;   Dec.  Dig.  {  14.*] 

2.  Customs  and  Dsaqes  (§{  14,  19*)— Addino 
to  Tebmb  of  Contbact— Evidence— Sdffi- 

CIBNCT. 

A  theatrical  manager  having  telegraphed  to 
an  actor,  "Telegraph,  here,  lowest  salary  for 
next  season,  opening  about  Septemt)er  first,  pos- 
sible," and  the  actor  having  reiilied,  stating  bis 
tenns,  «nd  the  manager  having  telegraphed 
again,  offering  somewhat  less  tlian  the  amount 
demanded,  and  adding,  "If  accepted,  consider 
yourself  engaged ;  answer,  here,  without  fail, 
to-night,"  and  the  actor  liaving  answered,  ac- 
cepting the  offer,  held,  that  the  engagement  was 
for  the  season,  and  that  evidence  tending  to 
show  usage,  among  theatrical  people,  whereby 
there  should  be  read  into  the  contract  a  stipu- 
lation giving  to  either  party  the  right  to  ter- 
minate the  relation  resulting  therefrom,  on  giv- 
ing the  other  two  weeks'  notice,  was  irrelevant 
and  inadmissible.  Held,  further,  that  the  evi- 
dence (which  was  admitted,  though,  as  sabae- 
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quently  held,  improperly)  fails  to  show  any  such 
usage  applicable  to  the  case  stated, 

[Ed.  Note. — For  other  cases,  see  Customs  and 
Usages,  Cent  Dig.  S  29;  Dec  Dig.  S|  14,  19.*] 
8.  Masteb  and  Servant  (S  42*)— Wbonofiji, 

DiSCHABOB — OTHEB   EMPLOYMENT. 

Where  an  actor,  employed  for  the  season,  is 
discharged  without  cause  before  the  close  of  the 
season,  the  fact  that  he  may  elsewhere  earn 
money  during  the  unexpired  term  of  his  contract 
has  no  bearing,  under  the  law  and  jarispru- 
dence  of  this  state,  upon  his  right  to  recover  his 
salary  for  such  unexpired  term. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Dec  Dig.  g  42.*] 
4.  Appeal   and    Ebbob   (|   173*)— Pbesenta- 

TION  AND  RESEBVATION  OF  GBOUNDS  OF  RE- 
VIEW— Questions  Not  Raised  Below. 
Where,  in  a  cause  in  which  there  are  two 
parties  defendant,  an  agreement  is  entered  into, 
in  advance  of  the  trial,  to  the  effect  that,  quoad 
the  plaintiGF,  the  defendants,  if  liable  at  all 
are  liable  in  solido,  and  shall  be  so  condemned, 
without  prejudice  to  their  rights  inter  sese,  and, 
pending  the  trial,  one  of  the  defendants  goes 
into  bankruptcy,  placing  the  claim  of  the  plain- 
tiff on  his  schedule  (though  denying  its  validity), 
and  is  discharged,  and  judgment  is  thereafter 
rendered  against  the  other  defendant  for  the 
whole  amount  claimed,  and  such  other  defend- 
ant makes  no  complaint  in  the  district  court, 
and  shows  no  injury,  the  judgment  so  rendered 
will  not  be  disturbed,  on  the  appeal,  upon  the 
suggestion  that  the  agreement  contemplated  that 
both  defendants  should  be  condemned,  and  that 
plaintiff  should  have  made  the  bankrupt's  trus- 
tee a  party  defendant. 

[Eid.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {g  1079-1120;  Dec  Dig.  g 
173.»] 

(Syllabus  by  the  Court) 

Appeal  from  Civil  District  Court,  Parish 
of  Orleans ;   Thomas  C.  W.  Ellis,  Judge. 

Action  by  Frank  E.  Camp  against  the 
Baldwin-Melville  Company  and  Henry  Green- 
wall.  Judgment  for  plaintiff,  and  defendant 
Greenwall  appeals.    Affirmed. 

Henry  Denis  and  Clegg,  Qulntero  &  Gidl- 
ere,  for  appellant  Lazarus,  Michel  te  Laz- 
anu  and  David  Sessler,  for  appellee. 

Statement  of  the  0a8& 

MONROE,  J.  Plaintiff  alleges  that  he  was 
employed  by  defendants,  as  a  dramatic  ar- 
tist, for  the  theatrical  season  of  1904-05,  at 
a  salary  of  $125  a  week,  and  was  discharg- 
ed, without  cause,  before  the  expiration  of 
the  term  for  which  he  was  employed,  and  he 
prays  Judgment  for  |3,625  as  the  balance 
due  for  the  unexpired  time.  The  Baldwin- 
Melville  Company  admits  that  plaintiff  ac- 
cepted an  offer  of  employment,  made  by  It, 
at  a  salary  of  $125  per  week,  payable  week- 
ly, and  alleges  that  be  entered  upon  his  em- 
ployment upon  the  terms  and  conditions, 
and  with  the  understanding,  usual  in  such 
cases,  that  the  engagement  might  be  termi- 
nated, by  either  party,  upon  the  giving  of 
two  weeks'  notice  to  the  other ;  that  he  was 
given  two  weeks'  notice  "for  the  break  in, 
or  termination  of,"  his  engagement,  and  was 
laid  off  for  four  days,  and  that  he  acquiesc- 


ed therein,  and  subsequently  asked  to  be, 
and  was,  re-employed  on  the  same  terms; 
that,  on  receiving  the  notice  of  discharge  of 
which  he  now  complains,  he  obtained  employ- 
ment elsewhere,  and  has,  since  then,  been 
earning  a  large  salary  in  such  other  employ- 
ment Henry  Greenwail  denies  that  he  had 
any  contract  with  plaintiff;  but  there  is  an 
agreement  in  the  record  to  the  effect  that 
any  Judgment  that  plaintiff  may  obtain  shall 
be  rendered  against  Iiim  and  his  codefendant 
in  solido,  without  prejudice,  however,  to 
their  rights  Inter  sese. 

The  facts  of  the  case  appear  to  be  as  fol- 
lows: PlalntlBf.  on  June  27,  1904,  at  Colum- 
bus, Ohio,  received  from  Walter  S.  Baldwin, 
then  in  New  York,  representing  one  or  both 
of  the  defendants,  a  telegram  reading: 

"Telegraph,  here,  lowest  salary  for  next  sea- 
son, opening  about  September  first  possible." 

To  which  he  replied: 

"One  hundred  and  thirty-five.  New  Orleans." 

On  the  nest  day  Baldwin  again  tele- 
graphed : 

"One  hundred  and  twenty-five  best  possible. 
If  accepted,  consider  yourself  engaged.  An- 
swer, here,  without  fail,  to-night" 

Plalntlfr  repUed: 

"We  won't  argue.  Will  accept,  and  consider 
myself  engaged  at  one  hundred  and  twenty- 
five.     Shake." 

Under  the  agreement  thus  entered  into, 
plaintiff  came  to  New  Orleans,  about  Septem- 
ber Ist,  and  acted  with  the  Baldwin-Melville 
Company  at  the  French  Opera  House  (which 
the  company  was  using,  pending  the  comple- 
tion of  the  Greenwail  Theater)  until  October 
15th — say  six  weeks.  About  October  Ist,  how- 
ever, notice  was  posted  on  the  board  in  the 
greenroom  "ttiat  the  season  at  the  French 
Opera  House  of  the  Baldwln-Melvllle  Com- 
pany would  terminate  Saturday  night,  Oc- 
tober 13th  [15th],  and  the  season  at  the 
Greenwail  Theater  would  open  Thursday, 
October  aoth"— the  object  being  to  let  the 
members  of  the  company  know  that  "for  the 
Intervening  time,  between  the  closing  of  the 
season  at  the  Fi:ench  Opera  House  and  the 
opening  at  the  Greenwail,  there  would  be  no 
salaries  paid."  The  notice  so  given  was  ac- 
cepted, and  the  members  of  the  company,  in- 
cluding the  plalntlfr,  acquiescing  in  the  with- 
holding of  their  salaries  during  the  interval 
mentioned,  took  up  their  work  at  the  new 
theater  when  It  opened. 

On  October  30th  plaintiff  received  from  de- 
fendant a  communication'  reading : 

"Your  engagement  with  the  Baldwin-Melville 
Stock  Company  will  terminate  Saturday  night 
November  12,  1904.  You  will  kindly  consider 
this  the  customary  two  weeks'  notice,  obliging, 
yours  very  truly. 

And  wittiln  48  hours,  he  took  legal  advice 
from  the  counsel  now  representing  tiim.    Re- 
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ferring  to  the  "season,"  H.  P.  Meldon,  de- 
fendant's stage  manager,  called  as  a  witness 
on  their  bebalf,  testifies  as  follows  (on  cross- 
examination)  : 

"Q.  The  season  1904-05  began  in  September 
and  terminated  in  May?  A.  Yes,  sir;  May 
27th,  or  about  that.  Q.  That  was  the  theatri- 
cal season  of  the  Baldwin-Melville  Dramatic 
Company;  that  is  correct,  is  it  not?  A.  Yes, 
sir." 

On  November  7th  Baldwin,  the  manager  of 
the  company,  being  sick  in  the  North,  and 
the  witness  last  quoted  finding  that  be  would 
need  plaintilTs  services  for  a  while  after  the 
date  fixed  in  the  notice  of  October  30th  for 
his  discharge,  spoke  to  him  on  the  subject, 
and  thereupon  the  following  correspondence 
ensued,  to  wit: 

"New  Orleans,  La.,  Nov.  7,  1904. 
"H.  P.  Meldon,  Esq.,  Staee  Manager.  Bald- 
win-Melville Co.  •  •  *  I  nave  carefully  con- 
sidered your  verbal  request,  since  my  peremp- 
tory discharge,  without  cause,  was  submitted  to 
me  in  writing.  All  communications  hereafter 
Iwtween  us  must  be  reduced  to  writing.  I  will 
entertain  any  proposition  that  you  see  fit  to 
submit  and  make  my  reply  promptly. 
"Youra  very  truly. 

"[Signed]    P.  B.  Camp." 

"New  Orleans,  La.,  Nov.  7th. 
"Frank  B.  Camp,  Esq.— Dear  Sir:  Messrs. 
Baldwin  and  Qreenwall  would  be  glad  if  yoo 
could  arrange  to  remain  over  for  week  Nov. 
13th-19th,  and  play  the  part  of  Teriy  Denison 
in  'Hearts  of  Oak.'  As  my  first  rehearsal  of 
the  play  will  be  held  to-morrow  (Tuesday) 
morning,  may  I  request  an  immediate  reply, 
by  bearer. 

"Sincerely    yours, 

"[Signed]  H.  Percy  Meldon, 
"Stage  Director,  Baldwin-Melville  Stock  Co." 

On  the  same  day  that  these  letters  were 
written,  plalntiflT  telegraphed  to  Baldwin  (at 
Buffalo) : 

"I  ask  yon  to  reconsider.  Give  me  a  chance 
with  lietter  parts,  and  I'll  convince  yon  of  my 
ability.    Answer." 

He  received  no  answer,  and  on  the  follow- 
ing day  be  replied  to  the  offer,  or  request, 
of  the  stage  manager,  saying  (among  other 
things): 

"Considering  your  request,  in  the  interest  of 
your  employers,  and  without  prejudice  to  my 
lights,  resultine  from  the  breach  of  contract 
on  the  part  of  the  Baldwin-Melville  Stock  Com- 
pany, which,  I  am  advised,  entitles  me  to  full 
com^nsation  for  the  period  of  my  engagement, 
I  will,  under  the  condition  stated,  take  the 
oart,  •  •  •  beginning  Nov.  13th  and  closing 
Nov.  10th,  at  which  date,  I  desire  to  advise 
you,  and,  throuKh  yon,  your  employers,  that  I 
shall  claim,  and  insist  upon,  the  payment  of 
my  compensation  for  the  full  term  of  my  em- 
ployment, as  above  set  forth." 

And,  pursuant  to  the  agreement  thns  made, 
he  remained  In  defendant's  employ  until  No- 
vember 19th,  and  left  New  Orleans,  a  day 
or  two  after  that  date,  for  bis  home  in  Ohio. 
It  Is  conceded  that  there  was  no  other  ex- 
pressed anderstanding  in  the  matter  of  the 
contract  sued  on  than  as  contained  in  the 
telegraphic  correspondence  which  has  been 

4SSO.-59 


quoted,  and  defendants,  fhrongh  their  conn- 
sel,  disclaim  having  discharged  plaintiff  for 
cause;  their  imsltion  in  the  matter  being  that 
there  Is  to  be  read*  into  the  contract,  as  evi- 
denced by  the  telegrams,  a  custom  or  nsage, 
known  to  theatrical  managers  and  actors, 
agreeably  to  which  either  of  the  parties  to 
said  contract  had  the  right  to  terminate  the 
relations  resulting  therefrom  by  giving  two 
weeks'  notice  to  the  other.  Plaintiff's  coun- 
sel -objected  to  the  Introduction  of  evidence 
to  prove  the  alleged  custom ;  but  the  ob- 
jection was  overruled,  though,  in  deciding  the 
case,  the  learned  judge  a  quo  reached  the 
conclusion  that  it  should  have  been  exclud- 
ed. The  testimony  adduced  upon  that  subject 
was.  In  substance,  as  follows: 

Plaintiff  testified  that,  in  written  contracts, 
where  the  right  to  terminate  the  relations 
between  the  parties,  by  giving  two  weeks'  no- 
tice, is  intended  to  be  reserved.  It  is  so  ex- 
pressed, and  that,  whether  the  contract  be 
written  or  verbal,  where  the  employment  Is 
for  a  definite  term,  the  right  does  not  exist 
unless  expressed. 

Being  asked: 

"Did  yon  have  any  understanding,  or  did 
yon  understand,  when  you  were  employed,  un- 
der the  telegrams  that  passed  between  Mr. 
Baldwin  and  yourself,  that  you  could  be  dis- 
charged on  two  weeks'  notice,  or  that  yon 
could  leave  on  two  weeks'  notice?" 

— he  replied: 

"I  never  thought  of  such  a  thing.  It  never 
occurred  to  me. 

Lester  Lonergan,  an  actor  of  18  years'  ex- 
perience, testified  that.  If  he  were  employed 
"for  the  season,"  he  would  consider  himself 
employed  for  the  entire  theatrical  season,  and 
that  the  season  of  the  Baldwin-Melville  Com- 
pany, of  1904-05,  began  In  September  and 
ended  In  May.    Being  asked: 

"In  the  al>sence  of  any  express  stipulation 
that  the  contract  relation  may  be  terminated 
between  the  management  of  the  theater  and 
the  actor,  is  ^ere  any  implied  understanding, 
in  verbal  agreements,  authorizing  the  termi- 
nation of  those  relations,  when  the  employment 
is  'for  the  season'?" 

— he  answered: 

"No." 

Being  asked,  on  cross-examination: 

"Now,  Mr.  Lonergan,  is  it  not  a  custom  of 
the  profession  for  actors  to  sever  their  con- 
nections with  companies,  or  for  managers  to 
sever  their  connections  with  employes,  actors, 
by  giving  two  weeks'  notice?" 

— he  answered: 
"It  is  loosely  called  a  custom." 

He  further  said  that  he  was  a  member  of 
the  Baldwin-MelTlUe  Company  during  the 
season  1905-06,  and  severed  his  connection 
with  it  for  cause  (as  be  considered);  that 
as  a  matter  of  fact  he  did  not  leave  the  com- 
pany until  the  expiration  of  some  two  weeks 
after  he  had  informed  the  manager  of  his 
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Intention,  haying  toM  him  that  he  would  re- 
main until  a  mbBtltute  would  be  found.  He 
alBO  said  that,  if  the  manager  bad  given  him 
two  weeks*  notice,  he  would  have  accepted  It 
The  testimony  of  the  defendant  Baldwin  is 
in  part  as  follows: 

"Q.  Now,  Mr.  Baldwin,  state  what  yon  nn- 
detstood  by  this  telegram:  'One  hundred  and 
twenty-five,  postively  best;  If  accepted,  consid- 
er yoniself  engaged.  Answer,  here,  to-night.' 
What  contract  were  yon  tendering  him  then? 
A.  I  was  tendering  him  the  contract  as  leading 
man  of  the  Baldwin-Melville  Stock  Company, 
at  New  Orleans,  at  a  salary  of  $125  a  week, 
provided  that  he  fill  the  bill  or  would  be  sat- 
tsfactory;  or  he  must  be  subject —  Do  you  want 
to  know  how  I  understood  it?  Q.  Xes.  A. 
He  was  to  be  subject  to  the  rules  and  regula- 
tions governing  my  company,  the  same  as  the 
other  people,  and  the  rules  and  regulations  of 
theatrical  contracts.  *  *  *  Q.  What  is  the 
custom  in  theatrical  engagements,  and  what 
is  the  implied  and  understood  condition  in  all 
theatrical  contracts,  that  are  not  in  writing, 
respecting  the  term  of  employment,  or  the 
right  of  discharge,  or  to  leave?  •  •  •  A. 
The  custom  and  rule  is  two  weeks'  notice  on 
either  side,  providing  said  contract  is  not  made 
In  writing  with  the  two  weeks  clause  eliminat- 
ed. Q.  1  don't  quite  understand.  If  a  con- 
tract is  printed  or  written,  and  the  two  weeks 
clause  is  struck  oat,  then  it  does  not  govern? 
A.  Possibly,  if  I  tell  von  in  my  own  way,  the 
court  may  understand  it.  If  I  would  engage 
you.  Judge  Clegg,  engage  your  services  for  a 
number  of  weeks  or  years,  I  should  stipulate 
the  number  of  weeks  or  years,  thus  eliminating 
all  rules  or  custom,  and  stating  no  rules  would 
apply  on  either  side,  and  both  parties  would  be 
held  responsible  to  the  contract  until  the  ex- 
piration of  the  same.  Otherwise,  the  two  weeks 
clause  is  inserted  in  the  contract  on  both 
sides,  and  unless  it  is  stipulated  no  two  weeks' 
notice  will  be  accepted  on  either  side,  then 
either  par^  would  be  bound  by  the  two 
weeks'  notice.  All  contracts,  in  theatrical 
parlance,  carry  two  weeks'  notice,  on  either 
side,  nnless  the  contract  states  it  is  eliminat- 
ed." 

Greenwall,  the  other  defendant,  testlfles 
that  he  has  been  a  theatrical  manager  for 
many  years  and  is  thoroughly  familiar  with 
the  "understandings  and  conditions  and  terms 
of  contracts  that  are  usual  and  customary 
among  players  and  theatrical  managers" ;  and 
his  examination  proceeds: 

"Q.  What  is  the  usual  and  customary  un- 
derstanding between  players  and  the  manager 
or  employer  with  respect  to  the  termination  of 
contracts?  (Objection.)  A.  Two  weeks  on 
either  side.  Q.  What  do  you  mean  by  that? 
A.  That  I  would  give  a  man  or  woman  notice, 
and  they  can  give  me  notice.  Q.  When  there 
is  no  stipulation  In  a  written  contract  re- 
specting the  two  weeks'  notice,  what  is  always 
the  rule  or  understanding,  verbally?  (Ob- 
jection.) A.  It  applies  to  the  same  thing.  It 
has  been  decided  here  a  few  weeks  ago.  •  •  • 
Q.  Suppose  a  telegram  invites  or  contracts  an 
engagement  of  a  player  at  a  salary  per  week — 
at  a  named  salary  per  week — and  the  o&er  of 
employment  is  accepted  and  is  undertaken,  and 
the  actor  enters  into  the  services  of  the  em- 
ployer, is  it  understood  that  this  agreement,  re- 
specting the  reciprocal  rights  to  determine  that 
the  enjingement  shall  be  terminated  on  notice 
from  either  side,  obtains?  A.  Provided  it  is 
not  otherwise  mentioned.  If  the  contract 
reads  'for  the  season,'  you  are  bound  for  the 
season.  If  it  does  not  say  anything,  you  are 
bound  for  the  usual  contract  in  theatrical  com- 


panies. Q.  Suppose  the  contract  reads  'for  the 
season,'  what  is  the  theatrical  season  in  New 
Orleans?  A.  According  to  bnsiness;  I  can 
dose  in  two  weeks  if  I  want  to.  If  the  busi- 
ness does  not  justify  me  in  keeping  open." 

Meldon,  defendant's  stage  manager,  tetftl- 
fylng  on  their  behalf,  says: 

"In  every  printed  contract,  where  a  contract 
exists,  the  clause  is  printed:  'Two  weeks* 
notice  on  either  side,  in  writing,  will  terminate 
this  engagement.'  A  man  signing  a  contract 
'for  a  season'  simply  signs  a  contract  for  two 
weeks.  I  have  not  signed  a  contract  myself 
for  20  years,  because  I  have  not  asked  for 
one.  I  did  not  want  it.  Q.  Snppose  the  con- 
tract is  simply  a  verbal  contract  or  agreement? 
A.  According  to  the  rules  governing  all  con- 
tracts, the  same  thing  applies.  *  •  *  My 
engagement  was  with  Mr.  Baldwin,  •  •  • 
with  the  usual  rules  to  govern.  Tliat  wasn't 
even  mentioned.  It's  not  necessary  to  mention 
it,  between  manager  and  actors,  nnless  there  ia 
a  contract  with  the  two  weeks  clause  cut  out. 
Then  it  is  the  number  of  weeks,  and  you  can 
claim  that  number  of  weeks,  or  the  manager 
can  call  on  yon  to  play  that  number  of  weeks." 

It  was  admitted,  In  the  coarse  of  the  trial, 
that  the  defendant  Baldwin  had  gone  into 
bankruptcy,  that  be  had  put  plalntifTs  claim 
on  his  schedule  (without  admitting  Its  Just- 
ness), and  that  he  had  been  discharged,  and 
there  was  judgment  for  plaintiff,  against  the 
defendant  Greenwall,  for  $3,375,  with  Inter- 
est, and  ordering  the  case  to  be  reinstated  as 
to  Baldwin,  with  reservation  of  plalntifTs 
right  to  make  the  trustee  in  bankruptcy  a 
party  defendant    Greenwall  has  appealed. 

Opinion. 

Defendants'  counsel  have  filed  a  supple- 
mental brief  in  which  they  frankly  say: 

"We  recognize  that  it  would  be  sheer  non- 
sense to  attempt  to  vary,  by  custom,  the  cer- 
tain and  definite  terms  of  a  contract,  and  we 
admit  that.  In  a  case  where  an  actor  has  been 
employed  under  a  contract  which  fixes,  with 
certainty  and  definiteness,  the  terms  of  his 
employment,  he  cannot  be  discharged  before 
the  expiration  of  that  term,  upon  the  custo- 
mary two  weeks'  notice,  no  matter  how  well 
established  that  custom  is." 

They  then  proceed  to  argue  that  the  con- 
tract sued  on,  as  expressed  in  the  telegrams 
through  which  It  was  made,  does  not  fix  the 
term  of  plaintiff's  employment  and  hence 
that  evidence  as  to  custom  was  admissible, 
and,  being  admitted,  establishes  defendants* 
right  to  terminate  the  relations  resulting 
from  the  contract  by  giving  plaintiff  two- 
weeks'  notice.  We  have  given  this  argument 
serious  attention,  but  we  find  the  impression 
that  Baldwin  Intended  to  engage  plaintiff  for 
the  season,  produced  by  his  first  telegram, 
reading,  "Telegraph,  here,  lowest  salary  for 
next  season,  opening  about  September  first, 
possible,"  confirmed  by  the  fact  that  no  such 
view  as  that  now  propounded  is  suggested  in 
the  answer,  and  no  such  defense  was  relied 
on  in  the  district  court  and  by  the  testimony 
of  Baldwin  himself,  In  which  he  rests  his  de- 
fense, as  we  understand  him,  not  upon  the 
fact  that  plalntifl  was  not  engaged  for  the 
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season,  bat  upon  tbe  proposition  that,  having 
been  engaged  for  the  season,  he  was  so  en- 
gaged subject  to  a  custom  which  authorized 
bis  discharge  on  two  weeks'  notice.  Thus, 
having  been  called  as  a  witness  for  plaintiff, 
his  esamlnatioii  In  chief  reads  In  part  as  fol- 
lows: 

"Q.  And  he  was  employed  for  the  season  as 
leading  man,  was  be  not?  A.  He  was  employed 
the  same  as  every  other  man  of  tbe  company. 
Q.  There  was  no  other  agreement  between  you, 
except  that  embodied  in  the  telegram  which  I 
have  read?  A.  No  other  agreement  [than]  that 
the  telegram  called  for  the  agreement  subject  to 
the  rules  and  regulations  of  the  company  and 
theatrical  contracts  generally.  Q.  Whatever  the 
agreement  was  between  Mr.  Camp  and  your- 
self is  embodied  in  these  telegrams?  A.  No, 
■ir ;  it  Is  not.  Q.  But  the  telegrams  were  sent? 
A.  The  telegram  simply  shows  the  amount  of 
salary  he  was  to  receive  for  the  engagement 
there  for  the  season,  subject  to  tbe  mutual— you 
understand — to  the  mutual  satisfaction  of  both 
parties.  Q.  That  is  the  inference  you  now 
draw?  A.  That  Is  tbe  rule,  and  the  one  un- 
der which  I  have  conducted  business  for  24 
years.     •     •     •" 

Cross-examined  by  his  own  counsel : 

"Q.  Now,  state  to  the  court  exactly  what  was 
the  agreement  between  you  and  Mr.  Camp  re- 
specting Ills  employment?  A.  The  agreement 
between  Mr.  Camp  and  myself  was:  He  was 
engaged  for  the  season,  at  New  Orleans,  at  a 
salary  of  $125  per  week,  subject  to  all  rules 
and  regulations  governing  my  company  and  reg- 
ulating theatrical  contracts  generally. 

We  conclude,  therefore,  that  plaintiff  was 
employed,  and  understood  that  he  was  em- 
ployed, for  the  season ;  and,  whilst  It  may  be 
that  the  manager  of  a  theater  may  bring  a 
season  to  a  close  when,  acting  in  good  faith, 
he  finds  that  the  necessities  of  the  situation 
demand  it,  the  fact  remains  that,  whether  the 
season  be  long  or  short,  those  who  are  em- 
ployed for  that  term  are  entitled  to  be  paid 
according  to  their  contracts,  unless  they  are 
discharged  for  cause.  In  view  of  the  conclu- 
sion so  reached,  we  are  of  opinion  that  the 
Judge  a  quo  was  right  in  holding  (in  decid- 
ing the  case)  that  the  testimony  offered  to 
prove  usage,  as  affecting  the  terms  of  the  con- 
tract sued  on,  was  Inadmisaible.  But,  even  if 
it  were  otherwise,  the  proof  so  offered  falls  of 
Its  purpose.  Plaintiff  testified  that  he  knew 
of  no  such  usage  (as  applicable  to  the  in- 
stant case)  and  Lonergan  said,  in  substance, 
that  there  Is  none.    To  the  question : 

"Is  it  not  a  custom  of  the  profeasion  for  actors 
to  sever  their  connections  with  companies,  or  for 
managers  to  sever  their  connections  with  em- 
ployes, actors,  by  giving  two  weeks'  notice?" 

— he  answered : 
"It  Is  loosely  called  a  custom." 

But  It  does  not  appear  that  either  the  ques- 
tion or  tbe  answer  relates  to  the  case  of  an 
actor  who  Is  employed  for  a  definite  time. 
Baldwin,  as  we  have  seen,  says  that,  though 
the  employment  of  an  actor  may  be  for  a  def- 
inite term,  the  manager  may  discharge  him, 
according  to  the  usage  which  is  read  Into 
tbe  contract,  on  giving  two  weeks'  notice,  un- 
less there  is  an  express  stipulation  In  aucb 


contract  "stating  no  rules  would  apply  on 
either  side."  "All  contracts,"  he  says,  "in 
theatrical  parlance,  carry  two  weeks'  notice 
on  either  side,  unless  the  contract  states  it  is 
eliminated."  But  Oreenwall,  who  has  been 
In  the  theatrical  business  nearly  twice  as  long 
as  Baldwin,  says: 

"If  the  contract  reads  'for  the  season,'  yoo 
are  bound  for  tbe  season.  If  it  does  not  say 
anything,  yoa  are  bound  for  the  usual  contract 
in  theatrical  companies." 

And  Meldon  tells  ub  that  all  "printed"  con- 
tracts contain  the  stipulation,  "Two  weeks' 
notice,  on  either  side,  in  writing,  will  termi- 
nate this  engagement;"  that  "a  man  signing 
[such]  a  contract  simply  signs  for  two  weeks" 
(meaning,  as  we  tmderstand  him,  that  the 
stipulation  quoted  controls  any  stipulation 
by  which  the  term  may  be  fixed) ;  and  that 
the  same  rule  applies  to  verbal  contracts. 
From  all  of  which  it  will  be  seen  that  there 
are  two  witnesses  who  testify.  In  effect,  that 
they  know  of  no  such  usage,  applicable  to 
this  case,  as  that  relied  on;  that,  of  the 
other  three  witnesses,  one  (Baldwin)  goes  be- 
yond the  position  assumed  by  his  counsel,  an- 
other (Green wall)  says  tliat,  "if  the  contract 
reads  for  the  season,'  yon  are  bound  for  the 
season"  (and  that  is  the  way  Baldwin's  propo- 
sition, accepted  by  plaintiff,  reads),  and  the 
third  (Meldon)  testifies  as  to  the  usage  In  re- 
gard to  contracts  containing  stipulations  that 
they  may  be  terminated  by  notice  (which  Is 
not  tbe  case  with  the  contract  sued  on). 

The  other  defenses  set  up  in  the  answer ' 
are  not  urged  in  this  court  and  are  without 
merit.  Nothing  in  the  evidence  justifies  the 
belief  that  the  plaintiff  Intended  to  acquiesce 
In  his  discharge.  The  fact  that  he  earned,  or 
may  have  earned,  money  elsewhere  during 
tbe  unexpired  term  of  his  contract  with  de- 
fendant, has  no  bearing,  under  the  textual 
provisions  of  our  law  and  the  jurisprudence 
predicated  thereon,  upon  his  right  of  recovery 
in  this  case.  Civ.  Code,  art  2749;  Shea  v. 
Schlatre,  1  Rob.  819;  Woods  v.  M.  A.  Shu- 
mard  &  Co.,  114  La.  451,  88  South.  416;  Cur- 
tis V.  A.  Lehman  &  Co.,  115  La.  40,  88  South. 
887 ;  Dnspit  v.  Holmes,  120  La.  86,  44  South. 
993. 

It  Is  suggested,  in  the  brief  of  defendants' 
counsel,  that  tbe  judgment  appealed  from 
(against  Oreenwall)  being  based  upon  a  stipu- 
lation to  tbe  effect  that  any  judgment  that 
might  be  rendered  in  favor  of  plaintiff  should 
be  rendered  against  tbe  defendants  in  solido, 
and  no  judgment  having  beoi  rendered 
against  Baldwin,  the  judgment  against  Oreen- 
wall should  be  reduced  by  one-half — which 
seems  to  us  to  Involve  a  non  sequltur,  since, 
upon  the  theory  propounded,  plaintiff  would 
no  more  be  entitled  to  judgment  against 
Oreenwall  for  one-half  the  amount  claimed 
than  for  tbe  whole  of  it.  The  facts.  In  that 
connection,  however,  are  as  follows:  Plain- 
tiff sued  the  Baldwin-MelvlUe  Company  and 
Henry  Oreenwall,  and  prayed  for  judgment 
against  them  in  solido,  and  the  defendants 
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appeared  and  anawered  aa  hereinbefore  stat- ' 
ed.    When  the  case  was  taken  up  for  trial, 
and  before  any  testimony  had  been  taken, 
the  following  agreement  was  taken  down  by 
the  stenographer,  to  wit: 

"It  is  agreed  that  the  plaintiff  shall  be  dis- 
penaed  from  making  proof  of  the  existence  of 
the  partnership  between  Walter  S.  Baldwin, 
representing  the  Baldwin-Melville  Company,  and 
Henry  Greenwall,  both  of  whom  are  made  de- 
fendants in  this  cause,  and  for  the  purposes  of 
the  trial  of  this  case,  and  the  decision  therein, 
it  Is  expressly  stipulated  and  agreed  that  what- 
ever jud^ent.  If  any,  shall  go  against  the  de- 
fendant in  the  above-entitled  cause,  shall  be  a 
judgment  in  solido  against  Walter  S.  Baldwin 
and  Henry  Greenwall ;  and  this  agreement  and 
understanding  is  made  without  prejadice  to  the 
righta  of  these  defendants  inter  sese,  or  to  the 
enect  upon  any  evidence  introduced  in  the  cause 
respecting  any  partnership  agreement." 

There  was  no  evidence  introduced  In  regard 
to  any  partnership,  or  In  regard  to  the  rela- 
tion which  may  exist  between  Baldwin  and 
Greenwall,  or  between  either  of  them  and 
the  Baldwln-Melville  Company;  and,  after 
the  testimony  had  been  taken,  the  fact  that 
Baldwin  had  been  adjudicated  a  bankrupt 
and  had  been  discharged  (after  placing  plaln- 
tltrs  claim  on  his  schedule)  was  made  to  ap- 
pear by  the  following  admission,  to  wit : 

"It  is  further  admitted  that,  since  the  insti- 
tution of  this  suit,  and  subseqnent  to  the  ad- 
ministration of  the  evidence,  •  •  •  Walter 
S.  Baldwin,  one  of  the  defendants,  has  applied 
for,  upon  his  voluntary  petition,  the  benefit  of 
the  bankrupt  act  of  the  United  States,  and  that, 
on  his  schedule,  he  has  placed  Frank  B.  Camp 
as  a  creditor  for  the  amount  claimed,  if  there 
exists  any  liability  therefor,  which  is  by  said 
Baldwin  denied,  and  that  said  Baldwin  has  been 
granted  a  discharge  by  Judgment  of  the  bank- 
ruptcy court" 

Thereafter  the  case  was  argued  and  sub- 
mitted, and  some  six  weeks  later  judgment 
was  rendered,  as  has  been  stated,  and  defend- 
ant Greenwall  thereupon  filed  a  motion  for 
new  trial,  setting  up  six  alleged  errors  In  the 
judgment  as  rendered,  but  making  no  com- 
plaint on  the  ground  that  Baldwin  or  bis 
trustee  had  not  been  condemned.  Beyond 
that.  It  Is  not  now  suggested  that  the  defend- 
ant before  the  court  has  been  prejudiced  by 
that  circnmstance,  and  It  may  be,  for  aught 
we  know,  that  Baldwin  surrendered  no  as- 
sets, or  that  the  assets  surrendered  have  been 
consumed  In  costs,  or  that,  as  between  Bald- 
win and  Greenwall,  the  latter  bad  no  recourse 
against  the  former.  But  if  these  hypotheses 
be  unfounded,  and  there  is  anything  to  be  gain- 
ed by  it,  the  defendant  Greenwall  may  seek 
nls  recourse  in  the  bankruptcy  court  We 
do  not  find  that  plaintiff  undertook  to  follow 
Baldwin  into  that  tribunal,  or  that,  upon  a 
fair  construction  of  the  stipulation  agreeably 
to  which  the  case  was  tried,  the  defendant 
now  before  the  court  Is  to  escape  liability 
because  his  codebtor  in  solido  applied  for  and 
obtained  the  benefit  of  the  bankrupt  law. 
We  construe  the  stipulation  as  iu  effect  an 


admission  that,  quoad  the  plaintiff,  the  two 
defendants.  If  liable  at  all,  were  liable  In 
solido;  and  we  tblnk,  moreover,  that  If  the 
defendant,  in  court,  considered  the  ground  of 
complaint  now  suggested  well  founded,  he 
should  have  nrged  it  In  the  district  court,  be- 
fore and  after  Judgment,  as  he  had  ample  op- 
portunity to  do. 

There  being  no  error  In  the  judgment  ap- 
pealed from,  it  1b  affirmed,  at  the  cost  of  the 
appellant 
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No.   17,460. 

STATE  V.  SCHEFFIELD  et  al. 

(Supreme  Court  of  Looisiana.    March  15,  1909.) 

1.  Gamino  ({  63*)— Criminal  Resforbibiutt 
— Bettino  on  Hobse  Races. 

The  intention  of  Act  No.  S7  of  1908  (Laws 
1908,  p.  64)  was  to  put  an  end  to  wagering  as 
conducted  on  race  tracks. 

[Ed.  Note.— For  other  cases,  see  Gaming,  Cent 
Dig.  8  120;    I>ec.  Dig.  S  63.*] 

2.  Defenses— Book. 

Were  the  theory  correct  (under  the  stat- 
ute), and  "betting  book"  were  the  only  book 
against  which  the  statute  aims,  it  would  af- 
ford small  comfort  to  the  defense. 

8.  Gamino  (J  73*)— CantiNAi,  RESPONSiBitrrr 
—  Bettino  on  Hobse  Races  —  "Bettino 
Book." 

It  would  be  difficnlt  to  separate  the  "bet- 
ting book"  from  the  wagering,  or  the  whole 
wagering  plan  as  it  was  conducted.  The  words 
"betting  book,"  as  used,  connected  with  the 
other  devices,  is  broad  enough  to  include  the 
whole  scheme  of  betting. 

[E!d.  Note.— For  other  cases,  see  Gaming,  Dec. 
Dig.  i  73.»] 

4.  Intention  of  Statutb. 

The  statute  in  express  terms  indndes  bet- 
ting books  or  other  devices,  showing  that  bet- 
ting as  conducted  must  come  to  an  end. 
6.  Pebsons  Responsible. 

■  The  "agents"  and  "employes"  of  the  bet- 
ting combination,  against  which  the  statute 
aims,  have  a  certain  and  definite  meaning. 

6.  Gamino  (§  73*)— Criminai,  RESP0N8iBii.iTr 
—Bettino  on  Horse  Racks— Pebsonb  He- 

F0N6IBI.B. 

The  "owners"  (words  of  the  statute)  are 
those  who  conduct  the  betting  by  using  "bet- 
ting books,"  "sheets,"  "tickets,^'  and  "other  de- 
vices" ;  and  the  statute  includes  "agents"  and 
"employes"  within  its  prohibitive  terms,  and 
those  who  are  interested  in  the  "book  maker's 
book." 

[Ed.  Note.— For  other  cases,  see  Gaming,  Dec. 
Dig.  }  73.*] 

7.  Gamino  ({  85*)— Cbiminai.  RESPONBiBitrrr 
—Information— SuFFiciENcT. 

The  information  is  substantially  a  reprodac- 
tion  of  the  words  of  the  statute. 

[EM.  Note.— For  other  cases,  see  Gaming,  Dec. 
Dig.  {  85.«] 

a  Statutes  (8  118*)— Expression  of  Subject 

IN  Title. 

The  object  expressed  in  title  and  body  of 
the  act  is  the  same. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  8  158 ;   Dec.  Dig.  {  11&»] 

9.  Statutes  (8  181*)— Construction- Intent. 

Ingenious  distinctions  in  construing  the 
language  of  statutes  and  close  analysis  of  sen- 
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tences  are  engaging.  They  cannot  be  held  con- 
trolling, when  the  Intention  of  the  lawmaking 
power  is  evident  enoogb. 

[Ed.  Note.— For  other  cases,  see  Statntes, 
Cant.  Dig.  {  259;   Dec  Dig.  I  181.*] 

(Syllabns  by  the  Conrt.) 

Appeal  from  Criminal  District  Court,  Par- 
ish of  Orleans;    Frank  D.  Chretien,  Judge. 

Robert  M.  Schefiield  and  another  were  con- 
Tlcted  of  illegal  betting  on  horse  races,  in 
Tioiation  of  Act  No.  67,  p.  64,  of  1908,  and 
they  appeal.    Affirmed. 

Tbooias  C.  Ryan,  Adams  &  Otero,  and  B. 
Howard  McCaleb,  for  appellants.  St.  Clair 
Adams,  Dist.  Atty.,  and  Warren  Doyle,  Asst 
Dist  Atty.,  for  the  State. 

BREAUX,  G.  J.  Illegal  betting  on  horse 
races  is  the  offense  with  which  the  defend- 
ants are  charged,  and  of  which  they  have 
been  funnd  guilty  and  sentenced  to  pay  a 
fine  of  $360  and  to  seven  months'  imprison- 
ment in  the  parish  prison. 

On  appeal  to  this  court,  their  complaint  is 
that  the  verdict  and  sentence  are  illegal,  as 
they  have  committed  no  act  for  which  they 
should  be  condemned  under  the  terms  of  the 
law. 

The  information  under  which  they  were 
found  guilty  charged  them  with  having  en- 
gaged In  promoting  and  aiding  in  operating 
a  betting  book  upon  a  horse  race  which  was 
about  to  take  place  at  the  City  Park  race 
track. 

The  title  of  the  act  under  which  the  In- 
formation was  filed  is  Indicative  of  the  pur- 
pose of  the  law:  To  prevent  gambling  and 
to  provide  a  penalty  for  gambling. 

The  act,  following  the  title,  prohibits  any 
one  from  operating  a  betting  book.  To  quote 
literally: 

"To  prohibit  any  person  as  'agent,'  'owner,' 
'officer,'  or  'employe'  from  engef^lng,  enconra- 
ging,  promoting,  aiding  or  assisting  in  the  op- 
eration of  a  betting  book"  upon  horse  races,  or 
in  "selling  auction  pools  npon  any  horse  race." 

A  demurrer  was  filed  and  overruled. 

Subsequently  a  motion  was  filed,  urging 
that  the  Information  was  vague.  Defendants 
moved  for  a  bill  of  particulars. 

The  court  allowed  the  motion. 

The  defendants  complain  of  the  blU  of  par- 
ticulars as  being  a  shift  from  the  position 
taken  in  the  Information,  which  charged 
that  "defendants"  did  engage  In  promoting 
and  in  aiding  in  the  operation  of  the  lottery 
book,  while  in  the  bill  of  particulars  It  is 
charged  that  they  directly  operated  the  bet- 
ting book,  an  act  not  prohibited  by  the  stat- 
ute, nor  described  In  or  named  In  the  In- 
formation. 

The  defendants  further  urged  that  the  de- 
scription of  the  ofTense  la  the  bill  of  particu- 
lars is  not  prohibited  by  the  statute. 


The  bill  of  particulars  sets  out  In  the  first 
paragraph  that  the  defendants  are  the  agents 
or  employes  of  the  owners  of  said  betting 
book. 

The  second  paragraph  of  the  bill  of  partic- 
ulars sets  out  that  defendants,  by  receiving 
and  recording  bets  upon  horses  whose  names 
were  exhibited  and  against  whom  odds  were 
laid  In  said  betting  book,  were,  at  the  same 
time,  delivering  to  the  individual  bettors 
tickets  which  were  evidence  of  the  amount 
and  conditions  of  their  bet 

In  another  paragraph  of  the  bill  of  par- 
ticulars, the  state  sets  out  that  the  "betting 
book,"  with  the  operation  of  which  defend- 
ants are  charged,  consists  of  the  following 
paraphernalia : 

Of  a  slate  and  board,  on  which  the  names 
of  the  horses  were  written. 

And  the  bill  of  particulars  further  sets  out 
or  refers  to  all  that  is  necessary  in  keeping 
account  of  the  "bookmaker's"  business. 

It  also  makes  special  reference  to  the  tick- 
ets given  to  the  individual  bettor  as  evidence 
of  his  bet;  also  to  the  sheet  upon  which  Is 
recorded  the  number  of  each  bet. 

The  clear  shift  urged  by  defendants : 

That  there  was  in  some  respects  a  change 
of  position  by  the  state  in  the  bill  of  particu- 
lars from  what  the  charge  is  In  the  Informa- 
tion. That  In  the  former  (the  bill  of  par- 
ticulars) the  prosecution  sought  more  par- 
ticularly to  charge  the  defendants  with  hav- 
ing not  only  assisted  in  the  betting  and  in 
promoting  the  game  of  chance,  but  charged 
that  they  were  actually  engaged  In  betting 
or  gambling.  That  in  the  latter  (the  bill  of 
Information)  the  defendants  were  only  charg- 
ed with  having  "aided  and  assisted"  In  the 
betting. 

In  considering  this  point,  we  went  back  to 
the  information,  and  there  did  not  find'  that 
defendants  are  charged  exclusively  with  aid- 
ing and  assisting.  The  Information  is  not 
as  limited  In  Its  terms  as  defendants  urge 
"Engage  in  promoting,"  the  words  Used  In 
the  Information,  go  beyond  mere  assisting  In 
the  operating  of  a  "betting  book"  upon  a 
horse  race.  It  follows  that  defendants  are 
charged  not  only  with  having  assisted  In 
the  betting,  but  that  they  were  charged  In 
the  Information  with  having  actually  en- 
gaged in  betting,  or  Its  equivalent,  against 
the  terms  of  the  statute. 

The  next  proposition  urged  by  defendants 
Is  that  they  are  not  among  those  against 
whose  acts  the  statute  is  aimed. 

The  defendants,  to  the  end  of  sustaining 
their  proposition,  through  learned  counsel  in- 
vite attention  to  the  different  acts  on  the 
statute  book  regarding  gambling.  They  urge 
that,  which  is  true,  generally  persons  de- 
nounced in  all  acts  regarding  gambling  and 
acts  similar  of  a  date  prior  to  the  Act  No. 
57,  p.  64,  of  1908,  are  the  owners  of  the 
places  where  the  gambling  is  done. 
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Generally  In  these  laws  the  "subject"  Is 
the  owner,  proprietor,  or  "agent" 

We  have  read  the  qaotatlooa  In  the  elabo- 
rate brief  of  learned  counsel  from  these  acts. 

Taking  the  facts  above  stated — that  is, 
tiiat  the  "owners"  of  the  place  where  the 
wagering  is  done  under  prior  laws  is  nearly 
always  the  person  pointed  out  as  the  initial 
point — they  arrive  at  the  conclusion  that 
Act  No.  57,  Pi  64,  of  1908,  the  one  before  us 
for  interpretation,  is  aimed  against  "owners" 
and  their  "agents,"  "offlcers,"  and  "employes" 
as  the  ofTendlng  persons;  that  is,  that  the 
words  "agents,"  "ofBcers,"  "owner,"  and  "em- 
ployte"  relate  to  the  owner — that  is,  the 
owner  of  the  property  named,  room,  hall, 
horse,  Indosure,  path,  track,  road  course — 
and  their  "agents"  and  "employte";  that 
the  "owner"  Is  the  person  Intended. 

We  can  only  say  in  answer  that  the  stat- 
ute in  question  provides  that  those  who  pro- 
mote and  encourage,  aid,  and  assist  in  op- 
erating the  betting  prohibited  in  or  upon  the 
property  are  the  ofFenders,  without  regard 
to  the  "owner." 

Learned  counsel  in  their  able  defense  gave 
an  importance  to  "owner"  with  which  we 
are  not  able  to  agree. 

If  we  were  to  concede  to  them  this  point, 
their  conclusion  is  then  logical  enough.  We 
do  not  attach  the  importance  they  do  to  the 
word  "owner."  Without  reference  to  that 
word,  it  is  possible  to  violate  the  statute  by 
any  one  coming  within  the  meaning  of  the 
word  used;  that  is,  the  "agent" — the  em- 
ploye— Is  singled  out  as  a  possible  ofTending 
party,  without  reference  to  "owners"  of  the 
property ;  that  -is,  the  agent  or  employe  of 
the  "book,"  whether  he  Is  owner  of  the  prop- 
erty or  not 

Taking  a  practical  view  of  things,  we  pro- 
pound a  question:  Why  could  not  the  stat- 
ute punish  those  who  "encourage,"  "pro- 
mote," or  aid  in  operating  a  betting  book, 
and  those  who  are  their  "agents"  and  "em- 
ployee" as  well? 

But,  even  if  we  were  to  take  the  view  pro- 
pounded by  learned  counsel  in  regard  to  the 
"betting  book,"  it  seems  to  us  that  it  would 
be  reasonable  and  logical  to  hold  that  this 
"book"  forms  part  of  the  betting  process 
which  is  prohibited.  It  would  then  be  pos- 
sible to  hold  that  the  betting  to  which  the 
statute  has  reference  begins  at  the  booth  or 
stall  erected  on  the  track,  and  would  Include 
the  "betting  book,"  without. which  there  can 
be  no  such  complete  betting  as  that  de- 
nounced by  the  statuta 

From  that  point  of  view,  the  law  prohibits 
certain  named  persons  from  operating  a  "bet- 
ting book."  It  is  then  to  be  considered  part 
of  the  act  made  illegal.  The  "betting  book" 
Is  denounced  as  an  illegal  mode  of  betting, 
and  by  the  terms  of  the  statute  it  includes 
the  whole  scheme  of  betting  on  horse  races 
as  conducted  at  the  time. 

The  Able  counsel  for  defendants  state  in 
their  elaborate  brief  that  the  practice  of  mak- 


ing bets  on  credit  is  an  evil  great  enough  to 
Justify  legislative  action  for  its  soppresslmi. 

We  can  only  say  in  answer  this  Is  the  ef- 
fect Of  the  statute ;  but  it  does  not  «id  there. 
The  statute  also  alms  at  betting  as  conducted 
on  a  cash  basis. 

But  again,  as  to  this  betting  book: 

We  have  followed  the  very  able  counsel 
in  their  ingenious  defense  to  this  iwlnt  We 
take  up  the  subject  as  we  understand  was 
the  intention  of  the  Legislature.  We  precede 
our  statement  upon  the  subject  with  refer- 
ence to  the  lexicographers  and  those  who 
have  given  to  the  meaning  of  words  special 
study. 

"Betting,"  the  "layer  entries,"  and  other 
similar  definitions: 

In  its  broader  sense  "tbe  betting  book"  Is 
that  book  which  enables  the  professional  bet- 
tor to  carry  on  his  business.  We  construe  It 
literally.  It  reten  to  a  "betting  book"  used 
In  promoting  the  race.  It  Includes  the 
"book,"  the  "making"  book,  and  the  book- 
maker. James  v.  State,  68  Md.  26S ;  Russell 
on  Crimes  (Ed.  1896)  vol.  1,  p.  478. 

We  think  we  are  justified  in  reaching  tbat 
conclusion  by  the  words  of  the  statute,  "or 
any  oilier  device,"  which,  in  our  opinion.  In- 
cludes betting  books  as  before  stated;  that 
is,  that  it  Is  a  book  kept  for  registering  bets 
upon  the  result  of  the  race  as  operated  on  the 
race  course.  It  includes  all  property  or  In- 
terest in  these  books. 

We  return  for  a  moment  to  the  bill  of  par- 
ticulars, which  Is  referred  to  a  second  time 
by  learned  counsel  In  their  brief  just  a  few 
pages  before  the  end  of  It 

We  will  at  once  state,  without  stating  the 
principal  objection  of  defendants,  that  the  of- 
fense is  charged  with  the  degree  of  certainty 
required;  that  It  gives  a  description  of  the 
whole  paraphernalia  In  use,  the  tickets  and 
everything  else  connected  with  the  betting, 
and  sufficient  enough  to  inform  the  defend- 
ants to  place  them  on- their  trIaL 

The  learned  counsel  have  directed  the  force 
of  their  logical  argument  from  their  stand- 
point to  the  title  of  the  statute,  and  urge  tbat 
the  object  of  the  law  is  not  expressed  In  the 
title  of  the  act 

The  title  reads: 

"To  prohibit  gambling  on  hone  races  by  the 
operation  of  betting  books,  French  mutual  pool- 
ing devices,  auction  pools  or  any  other  device, 
and  to  provide  penalties  for  the  violation  of  the 
provisions  thereof." 

The  act  prohibited  in  the  statute  relates)  to 
gambling  and  to  "betting  books"  and  to  horse 
races  to  the  extent  only  that  they  come  with- 
in the  gambliug  denounced  by  the  statute. 
The  title  of  the  act  is  complete  enough  to 
indicate  the  object. 

Now  as  to  aleatory  contracts:  While 
aleatory  contracts,  as  urged  by  counsel  for 
defendant,  are  still  known  to  the  laws  of 
this  state,  the  betting  denounced  by  the 
statute  is  not  In  the  nature  of  things, 
laws   regarding  aleatory  contracts  are   re- 
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pealed  to  that  extent,  and  there  U  therefore 
no  merit  In  the  contention  that  this  is  an  al- 
eatory contract  protected  by  the  laws. 

Horae  racing  has  a  history.  It  goes  back 
to  ancient  times.  ^Hie  taste  for  horses  and 
the  raising  of  horses  has  been  a  trait  of  the 
English  character  since  many  years.  Derby 
Day  and  the  Oaks  at  Epsom  are  great  days 
among  the  English  people.  At  one  time  in 
England  horse  racing  was  not  interesting  to 
the  general  public. 

In  France,  years  ago,  the  government  and 
the  governing  classes  were  much  concerned 
on  account  of  the  extravagant  betting  on 
horse  races  and  the  mln  it  occasioned  among 
the  bettors. 

The  bettors'  trouble  came  to  an  end  at  the 
outbreak  of  the  Revolution  of  1T93.  It  has 
recovered  its  inflnence  since,  but  never  to  an 
extent  to  give  annoyance. 

In  this  country  horse  racing  has  it  record. 
Prominent  men  have  given  them  encourage- 
ment. In  argument  at  bar  and  In  the  brief, 
connsd  Interestingly  refer  to  the  horse  racing 
of  the  past. 

It  is  not  for  us  to  applaud  the  past,  not  to 
criticize  the  present.  The  statute  is  the  ex- 
pression of  the  lawmaking  power.  It  must  be 
obeyed. 

We  have  given  our  most  careful  attention 
to  the  interpretation  of  the  statute,  to  the  de- 
cisions, and  the  text  of  writers  on  law  cited 
by  learned  counsel  for  the  defense.  We  have 
also  considered  the  analysis  learned  counsel 
made  of  the  statnte,  and  we  have  deliberated 
over  the  rules  of  grammatical  construction  in- 
voked. Reasoning  from  the  premises  of  the 
defendants,  they  are,  perhaps,  persuasive; 
but  they  do  not  explain  away  the  second,  or 
the  alternative,  p«rt  of  the  statute,  which 
leada  as  follows: 

"Or  shall  by  any  other  device  encourage,  pro- 
mote, aid  or  assist  any  person  or  persona  to  bet 
or  wager  upon  a  horse  race  or  races  mn,  or 
trotted  or  paced  within  this  state  or  elsewhere." 

And  less  do  they  explain  away  the  first 
part  of  the  statute  expressive,  further,  of  the 
Intention. 

It  only  remains  for  ns  to  efBrm  the  Judg- 
ment. 

The  law  and  the  evidence  being  in  favor  of 
plaintiff,  and  against  defendants,  the  judg- 
ment appealed  from  is  affirmed. 

LAND,  J.    I  concur  in  the  result. 


(123  La.  279) 

No    17,186. 

FARWELL  et  al.  v.  EIXINGTON  PIANT- 
INO  CO.,  Limited. 

(Supreme  Court  of  Louisiana.     Feb.  15,  1909.) 

1.  Lease  or  Plantation— Good  Condition. 
The  lease  of  the  plantation  is  general  in 


its  terms. 


Z  RxTOBif  n»  Good  Cokditioit. 

About  the  retam  of  the  property  at  tbi 
end  of  the  lease,  it  conUins  the  stipulation  that 
the  lessee  return  the  property  in  the  good  con- 
dition received. 

8.  Issue— Contract. 

The  suit  turns  upon  the  stipulation:  Good 

condition. 

4.  Plaintitps*  Coktention. 

The  plaintiffs'  contention  is  that  the  prop 
erty  leased  was  not  returned  In  good  condition 
at  the  end  of  the  lease. 

5.  Demai.  by  Defendant. 

The  defendant  denied  plaintiffs'  allegation. 

6.  Landlobd  and  Tenant  (8  160*)— Condi- 
tion OF  Pbemibes  at  Tebiunation  of  Txn- 

ANCY— PBESDMPTION. 

No  inventory  having  been  taken  as  direct- 
ed by  article  2720  of  the  Civil  Code,  the  plain- 
tiffs urge  that  the  presumption  stated  in  the 
article  was  controlling. 

The  testimony  rebuts  the  presumption. 

It  does  not  appear  that  the  plantation  was  in 
very  good  condition  just  prior  to  the  lease,  nor 
at  the  end  of  the  lease. 

Whatever  difference  there  was  in  the  condi- 
tion of  the  place  is  not  made  to  appear  in  a 
sufiBciently  clear  manner  to  sustain  a  judgment 
for  the  damages  for  which  plaintiffs  pray. 

[Ed.  Note. — For  other  cases,  see  Xiandlord  and 
Tenant,  Dec.  Dig.  S  160.»1 

(Syllabus  by  the  Court) 

Appeal  from  Civil  District  Court,  Parish 
of  Orleans;  John  St  Paul,  Judge. 

Action  by  Charles  A.  Farwell  and  others 
against  the  Ellington  Planting  Company, 
Limited.  Judgment  for  defendant,  and  plain* 
tlfTs  appeal.    Affirmed. 

Solomon  Wolff,  for  appellants.  Carroll, 
Henderson  &  Carroll,  for  appellee.. 


BREAUX,  a  J.  This  is  a  suit  for  dam- 
ages to  a  plantation.  Over  $27,000  is  the 
amount  of  plaintifFs'  claim. 

Plaintiffs,  owners  of  the  Ashton  sngar  plan- 
tation, leased  it  to  defendant  for  one  year, 
from  January,  1902,  to  Jannary,  1908. 

At  the  end  of  the  first  year  the  lease  was 
renewed  for  a  period  of  two  years,  bringing 
the  term  of  the  lease  to  December  SI,  1005, 
on  which  date  it  came  to  an  end. 

The  pertinent  provision  of  the  lease  waa 
that  at  the  end  of  this  lease  the  plantation 
was  to  be  delivered  back  to  the  lessors,  also 
the  ditches,  canals,  bridges,  drainage  machin- 
ery, railroad  track,  locomotive,  and  cars, 
carts,,  farming  utensils,  and  implem^itB,  or- 
dinary wear  and  tear  and  vis  major  except- 
ed, in  the  same  good  condition  as  lessee 
would  find  it  on  taking  possession.  (The 
lease  was  entered  Into  a  few  months  before 
lessee  went  into  possession  of  the  place.) 

It  was  further  stated  in  the  contract  of 
lease  that  the  lessee  was  to  preserve  the 
drainage  of  the  plantation  by  cleaning  the 
ditches.  Further,  lessee  bound  Itself  to  keep 
the  machinery  and  buildings  in  good  order 
and  condition,  all  at  lessee's  expense. 

In  another  paragraph  of  the  lease,  lessee 
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bound  Itself  to  leave  at  the  expiration  of  the 
lease  good  and  sound  seed  cane  equal  in 
quantity  and  quality  to  tbat  found  by  the 
company  on  taking  possession. 

The  company  also  bound  itself  to  leave  the 
same  quantity  of  sound  first-year  stubble  as 
would  be  left  on  the  plantation  at  the  date 
tbat  lessee  would  take  possession. 

As  the  term  of  the  delivery  of  the  planta- 
tion was  near  at  hand,  on  January  9,  1906, 
plaintiffs  wrote  to  the  representative  of  the 
defendant  company  proposing  that  each 
would  appoint  a  representative  to  examine  in- 
to and  report  the  exact  condition  in  which 
the  place  was,  in  order  to  ascertain  whether 
the  defendant  was  liable  for  damage  on  ac- 
count of  the  bad  condition  of  the  place,  as 
plaintiffs  asserted.  The  defendant  did  not 
answer. 

Review  of  the  pleadings: 

The  pleadings  set  forth  In  detail  the 
grounds  of  the  resi)ectlve  parties  to  the  suit 

The  defense  is  that  It  had  bound  itself  as 
lessee  to  return  the  plantation  in  the  same 
condition  In  which  it  had  been  received,  or- 
dinary wear  and  tear  and  unavoidable  acci- 
dents excepted ;  that  the  taking  of  an  inven- 
tory lias  no  application  to  drains,  fences, 
bridges,  or  drainage  machinery;  that  the  onus 
of  proving  the  difference  in  value  between 
the  date  of  the  lease  and  at  the  end  of  the 
lease  was  on  plaintiffs ;  that  the  amount  ex- 
pended In  improvements,  which  the  plaintiffs 
chose  to  make  after  they  returned  into  pos- 
session of  the  plantation  in  the  year  1906, 
was  not  a  fair  criterion  whereby  to  Judge 
whether  the  defendant  bad  compiled  with  its 
obligations;  that  these  Improvements  had 
naught  to  do  with  the  difference  in  value  be- 
tween the  date  the  defendant  took  charge  as 
lessee  In  1902  and  the  date  the  plaintiffs  re- 
turned into  possession  in  1906. 

There  were  a  number  of  grounds  of  attack 
and  defense ;  also  quite  a  number  of  pages  of 
testimony  taken.  We  will  refer  to  these 
when  necessary  in  deciding  the  issues. 

EH>r  the  time  being  we  take  up  for  deci- 
sion the  question  on  the  statement  above 
made.  The  different  dalma  of  plaintiffs  are 
12  in  number. 

(I)  Shortage  In  seed  cane. 

(^  Value  of  peas  not  planted  by  defend- 
ant 

(3)  Rental  values  of  land,  due  because  of 
defendant's  failure  to  plant  peas. 

(4)  Damage  to  fences. 

(6)  Failure  to  keep  up  drainage. 

(6)  Damage  to  drainage  machinery. 

(7)  Damage  to  railroad  cars. 

(8)  Damage  to  bridges. 

(9)  Damage  to  cabins. 

(10)  Damage  to  scales. 

(II)  House  destroyed  by  Are. 

(12)  Ck>rdwood,  tires,  and  trees  used  by  de- 
fendants. 

We  are  decidedly  of  the  opinion  that.  If 
there  were  12  different  suits,  it  would  be  less 
difficult  to  present  them  to  be  decided,  and 


for  the  court  to  decide  them;  but  the  case 
being  between  the  same  parties.  Its  hnge  pro- 
portion on  account  of  the  number  of  witness- 
es and  the  extent  of  the  examination  Is  prop- 
erly before  us. 

Taking  up  the  first  item:  Plaintiffs'  con- 
tention Is  that  they  have  a  right  to  the  val- 
ue of  82  acres  of  cane  planted  in  the  fall  of 
1902,  and  109  acres  In  windrow,  enough, 
plaintiers  alleged,  to  plant  272i^  acres. 

There  is  no  special  dispute  about  the  quan- 
tity delivered.  The  dispute  at  this  point  Is 
the  number  of  acres  of  seed  cane  planted. 

The  contention  on  the  part  of  the  defend- 
ant is  that  the  109  acres  in  windrow  was  not 
sufficient  to  plant  over  101  acres,  and  that 
of  the  109  acres  only  60  acres  were  ever  fit 
for  cultivation. 

There  was  evidence  introduced  in  support 
of  the  averment 

It  Is  in  place  to  state  that  in  the  year 
1902  plaintiffs  bought  the  plantation,  and 
that  In  accordance  with  the  conditions  of  the 
deed  the  vendor  was  to  take  off  the  crop  for 
his  own  account  and  deliver  the  plantation 
to  the  vendees  after  the  grinding  season. 
There  was  an  understanding  that  the  vendor 
was  to  leave  on  the  place  a  sufficient  number 
of  acres  of  seed  cane  to  plant  the  number  of 
acres  agreed  upon  between  the  parties,  ven- 
dor and  vendees. 

The  vendees  did  not  go  Into  possession  with 
the  view  of  cultivating  the  place  themselves 
In  the  year  succeeding.  They  entered  into  a 
contract  of  lease  Just  about  the  time  of  the 
purchase,  and  the  place  passed  from  the  ven- 
doi^  to  defendant  as  lessee. 

Five  years  from  the  date  of  the  lease,  the 
vendor  to  plaintiffs,  Mr.  Emile  Legendre  was 
called  upon  to  testify.  Both  he  and  his  man- 
ager, Mr.  Armand,  testified  that  the  cane  put 
In  windrow  by  them  was  good,  sound  seed 
cane,  which  had  been  properly  planted,  and 
that  the  work  of  wlndrowing  the  seed  had 
been  properly  done. 

Witnesses  for  the  defendant  testified  to 
the  contrary.  One  of  the  managers  of  de- 
fendant in  the  year  1903,  Mr.  Hanson,  un- 
der whose  supervision  the  seed  cane  was 
planted,  testified  positively  tbat  the  seed  cane 
did  not  plant  over  100  acres.  In  this  he  Is 
corroborated  by  other  witnesses.  Besides 
this,  bis  statement  was  that  he  was  inform- 
ed by  the  manager  of  the  vendor  of  the 
place  In  1902  that  the  vendor  had  erred  hi 
the  number  of  acres  which  had  been  planted 
while  he  was  manager. 

The  vendor's  manager,  Mr.  Armand,  testi- 
fied In  regard  to  this  statement,  and  while  he 
did  not  entirely  agree  with  it  be  expressed 
friendly  feeling  toward  this  witness,  and  said 
that  he  was  very  much  given  to  what  is 
known  as  heavy  planting;  that  Is,  tbat  be 
generally  planted  a  large  number  of  stalks  of 
cane  in  the  furrow  prepared  for  the  seed, 
and  he  thought  that  on  tbat  account  he  would 
meet  with  disappointment. 

We  are  of  opinion  that  the  statement  of 
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eacb  was  sincerely  made,  and  that  the  num- 
ber was  as  stated  by  the  first  manager  men- 
tioned above.  He  knew  that  a  sufficient 
quantity  had  been  wlndrowed  to  plant  the 
nnmber  of  acres  of  land  stated ;  but,  as  be 
left  at  the  end  of  the  year,  he  knew  nothing 
of  the  quality  of  the  cane  and  the  number 
of  acres  it  would  plant,  on  account  of  its 
bad  quality. 

It  is  common  knowledge  that  seed  cane 
will  sometimes  very  mncb  deteriorate  after 
it  has  been  wlndrowed,  and  that  those  in- 
terested sometimes  meet  with  sad  disappoint- 
ment when  the  time  comes  to  plant  the  cane, 
because  of  its  Inferior,  and  sometimes  even 
worthless,  condition. 

We  leave  the  question,  as  relates  to  the 
quantity  and  quality  of  the  seed  delivered, 
with  the  statement  that  as  to  quality  plaln- 
tltCs  have  not  made  out  a  case  which  can 
possibly  sustain  a  judgment  on  this  point. 

Plaintiffs  sought  to  sustain  the  complaint 
that  defendant  had  not  properly  planted  the 
seed ;  that  they  were  taken  out  of  the  wind- 
row and  left  exposed  to  the  sun  for  three  or 
four  days. 

We  will  begin  by  stating  in  regard  to  this 
point  that  there  was  a  crevasse  at  a  planta- 
tion near  by.  The  defendant  sent  Its  hands 
to  the  scene  of  the  disaster  in  order  to  aid 
In  checking  the  devastation.  During  that 
time,  an  acre  and  a  fraction  of  an  acre  of 
seed  cane  was  left  exposed  to  the  sun  a  num- 
ber of  days  before  mentioned. 

It  was  said  In  evidence  that,  as  to  this 
very  limited  quantity  exposed  to  the  sun,  it 
was  not  enough  to  decrease  to  an  extent  its 
value. 

Taking  the  evidence  as  a  whole  on  this 
point,  we  will  not  charge  the  defendant  with 
the  small  quantity  of  seed  that  remained 
thus  exposed,  especially  In  the  face  of  the 
testimony  that  it  was  not  damaged  to  any 
appreciable  extent 

Another  complaint  of  the  plaintiffs  l8  that 
the  cane  was  planted  too  late  in  the  season. 

This  complaint  is  answered  by  the  testi- 
mony of  one  of  the  plaintiffs,  who  testified 
that  cane  may  be  planted  until  late  In  April 
— a  time  subsequent  to  that  In  which  the  de- 
fendant planted  the  seed  In  question. 

But  plaintiffs  say  that  defendant  remained 
silent,  and  gave  them  no  notice  of  any  defi- 
ciency In  the  number  of  acres  or  as  relates 
to  deterioration  of  the  cane. 

Although  defendant  failed  to  complain  to 
plaintiffs,  yet  the  matter  of  silence  is  not 
ground  to  deny  to  the  former  the  right  to 
maintain  Its  position  here  taken,  to  wit,  that 
plaintiffs  have  no  ground  of  complaint,  for 
It  returned  as  good  seed  as  that  which  was 
received  from  them. 

It  must  be  borne  In  mind  that  the  defense 
Is  only  answering  plaintiffs'  attack  for  dam- 
ages, and  Is  not  claiming  any  damages  from 
plaintiffs  on  account  of  deficiency  In  the  seed 
cane. 


We  must  decline  to  give  to  silence  a  sig- 
nificance the  facts  and  circumstances  do  not 
warrant.  (Comparing  the  testimony  regard- 
ing the  seed  cane  as  closely  as  we  could,  we 
have  not  found  the  difference  claimed. 

The  contract  of  lease  Is  short.  It  contains 
the  general  outlines  of  the  agreement 
Something  evidently  was  left  to  good  will 
and  friendly  relations.  These  continued  to 
be  felt  to  near  the  end  of  the  term  of  the 
lease,  and  until  then  no  objections  were  urg- 
ed— not  the  least  suggestion  regarding  bro- 
ken conditions. 

A  short  time  before  the  end  of  the  lease, 
the  plaintiffs  and  defendant  verbally  agreed 
to  appoint  experts  to  determine  whether  or 
not  the  place  was  in  about  the  condition  it 
was  when  the  lessee  went  Into  possession. 

Plaintiffs  did  not  choose  to  place  reliance 
on  this  verbal  agreement  A  day  or  two  aft- 
er, they  called  on  officers  of  the  defendant 
to  reduce  the  agreement  to  writing.  The  of- 
ficers answered,  saying  that  since  their 
word,  verbally  given,  was  not  deemed  suf- 
ficient they  would  withdraw  entirely  from 
the  agreement.    They  refused  to  sign. 

Since  this  has  been  alleged  and  proven, 
and  is  before  us,  we  must  state  that  in  our 
opinion  the  cause  for  refusing  plaintiffs'  re- 
quest was  not  sufficient  None  the  less  this 
does  not  afford  ground  to  condemn  defend- 
ant to  pay  damages,  unless  the  extent  of  the 
damages  Is  made  clear  by  the  testimony. 

Another  complaint  of  plaintiffs  is  that  the 
land  on  which  the  seed  cane  was  wlndrowed 
in  1005  was  not  properly  drained. 

The  contract  contains  no  stipulation  In  re- 
gard to  the  manner  this  seed  cane  was  to  be 
laid  in  windrow.  Nothing  was  said  in  re- 
gard to  drainage. 

True,  that  did  not  relieve  the  defendant 
from  the  necessity  of  properly  doing  the 
work.  It  none  the  less,  would  have  accen- 
tuated plaintiffs'  right  and  would  have  add- 
ed certainty  to  their  cause  of  action. 

The  deficiency  as  relates  to  drainage  was 
not  as  great  as  plaintiffs  claim,  according 
to  the  testimony. 

The  question  of  drainage  of  the  plantation, 
and  necessarily  of  the  land  on  which  the  seed 
cane  was  wlndrowed,  will  have  to  be  consid- 
ered later  under  that  head. 

The  complaint  is  more  particularly  direct- 
ed to  seed  cane  put  up  by  defendant  In  field 
cuts  123  and  124:  that  these  cuts  were  not 
well  drained,  and  the  cane  In  windrow  not 
properly  laid. 

Examination  of  the  cane  was  not  thorough. 
The  good  cane  was  not  culled  out. 

It  was  left  In  the  furrow,  and,  although 
not  planted,  grew  up  In  the  furrow  In  which 
It  was  laid,  and  some  of  it  made  seed,  thus 
Indicating  that  there  was  good  cane  left 

We  are  brought  to  consider  the  next  Item 
claimed  as  damages,  to  wit,  the  value  of  the 
peas. 

For  this  item  the  sum  of  $590.62  Is  claim- 
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ed.  the  valne  of  the  peu  which  should  have 
been  planted,  as  plaintiffs  urge. 

Defendant  admits  that  when  it  took  pos- 
session of  the  place  there  were  300  acres  of 
land  planted  in  peas,  and  farther  admit  that 
It  had  not  planted  the  peas  the  last  year  of 
its  lease.  It  avers  that  the  weather  condi- 
tions in  1905  did  not  permit  it  to  plant  It 
says  that  it  had  the  peas  on  band;  that  the 
continued  wet  weather  and  rain,  down  to  and 
including  June,  was  the  preventing  cause; 
that  other  planters  the  same  year  were  dis- 
appointed in  matter  of  peas. 

It  seems  that  in  the  year  1905  the  weath- 
er was  very  unfavorable. 

The  vendor  to  plaintiffs,  Mr.  Emlle  Legen- 
dre,  was  a  successful  planter.  He  was  en- 
gaged that  year  in  cultivating  a  plantation 
near  the  Ash  ton.  He  planted  peaa.  They 
were  destroyed  by  rain. 

"Q.  (To  this  witness).  But  you  saved  very 
few  peas?  A.  Yes,  sir;  vei^  few  peas  that 
year.    We  lost  them  by  the  ram." 

Plaintiffs  had  no  right  to  the  value  of  the 
peas.  That  is  his  claim.  Defendant's  obliga- 
tion was  to  plant  the  peas,  so  that  the  land 
could  be  mellow  and  well  prepared.  Fail- 
are  In  this,  plaintiffs  could  claim  damages. 
Proof  of  the  value  of  the  peas  is  not  proof 
of  the  damages  claimed  by  plaintiffs. 

The  next  ground  urged  by  plaintiffs  is  that 
they  have  a  right  to  compensation  for  rental 
of  the  land  rendered  useless  by  the  failure 
to  plant  peas.  For  this  $2,100  were  claimed. 
We  can  only  say  In  answer  that  planting 
peas  is  not  the  only  method  of  planters  for 
cane  planting.  Other  fertilizers  are  some- 
times used. 

The  plaintiffs  used  part  of  the  land. 

We  are  of  the  opinion  that  plaintiffs  have 
ho  right  to  the  rental  claimed.  To  arrive  at 
that  conclusion,  we  would  have  to  give  more 
weight  to  the  problematical  than  we  are  In- 
clined to  do. 

Taking  the  most  favorable  view,  had  peas 
been  planted  on  the  whole  area  of  the  land 
in  question,  and  the  rain  and  consequent 
dampness  of  the  soil  bad  caused  the  loss  of 
the  peas  to  an  extent  of  less  than  20  per 
cent.,  none  could  say  with  any  degree  of  cer- 
tainty In  that  event  that  the  loss  was  equal 
to  $6  an  acre,  and  that  is  the  demand  of 
plaintiffs. 

The  land  could  have  been  used.  We  under- 
stand that  part  of  it,  at  least,  was  used  In 
planting  cane,  com,  and  hay,  or,  at  any  rate, 
that  it  would  have  been  used. 

We  have  not  found  more  certainty  as  re- 
lates to  difference  of  costs  between  land  first 
fertilized  by  planting  peas  and  land  fertilized 
with  other  fertilizers. 

This  theory,  also,  was  advanced.  It  does 
not  illuminate  the  situation.  It  is  In  the  end 
Inconclusive,  and  leads  to  no  satisfactory 
solution. 

Fences  around  the  plantation: 

Plaintiffs'   contention   is   that  the  fences 


were  in  good  order  at  the  beglnnins  of  the 

lease. 

Defendant  takes  issue  with  plaintiffs.  The 
defense  is  that  the  fence  at  the  end  of  tlie 
lease  was  abont  in  the  same  condition  as 
when  it  went  into  possession. 

As  the  defendant  raised  no  objection  at  all 
to  the  fence,  and  no  inventory  was  made,  say 
the  plaintiffs,  the  legal  presumption  is  that 
the  fence  was  in  good  order. 

Our  answer  is:  Whatever  there  may  be  of 
presumption  in  this  matter,  it  Is  not  conclu- 
sive. While  we  readily  concede  that  the  onus 
of  proof  was  with  defendant,  the  preponder- 
ance of  evidence  Is  that  the  fence  was  not  in 
the  best  of  condition,  although  In  fairly  good 
condition. 

The  following  Is  a  fair  sample  of  the  tes- 
timony for  defendant: 

F.  A.  Keller,  a  planter,  testified : 


"O.  What  was  the  condition  of  the  plantation 

at  the  time, 
road? 


say  as  to  the  fences  on  the  front 


A.  Well,  fairly  good  condition;  about  as 
they  always  have  been. 

"Q.  IMd  you  see  these  fences  about  January, 
1900,  three  years  after? 

"A.  Yes,  sir. 

"Q.  How  did  the  condition  in  1906  compart 
with  the  condition  in  1902,  when  Mr.  Jjegeudte 
had  the  place? 

"A.  About  the  same." 

This  Is  corroborated  by  other  witnesses  ot 
defendant  The  testimony,  it  is  true,  is  con> 
tradicted  by  plaintiffs'  witnesses,  not  how- 
ever, to  such  an  extent  and  in  such  a  way  as 
to  overcome  the  preponderance  before  stated. 

Plaintiffs  place  reliance  upon  the  expenses 
which  they  deemed  proper  to  make  on  this 
fence  after  they  had  gone  into  possession. 
They  made  repairs  at  different  times  during 
the  first  two  years  they  went  into  possession. 

How  much  of  these  repairs  were  due  by  de- 
fendant and  how  much  by  plaintiffs,  does 
not  appear; 

We  are  not  of  opinion  that  the  claim  for 
fences  is  made  out 

The  manager,  Harold,  under  whose  direc- 
tion these  repairs  were  made,  knew  nothing 
of  the  condition  of  the  fence  at  the  date  of 
the  lease.  He  had  a  number  of  new  posts  put 
in.  Wire  fences  were  substituted  to  the  old 
fences.  In  testifying  in  regard  to  this  fence, 
he  sought  to  distinguish  between  repairs  and 
improvements,  and  left  the  question  in  doubt 
as  to  whether  they  were  repairs  due  by  de- 
fendant. 

The  defendant  cannot  be  held  for  all  the 
repairs  made  on  the  fence  to  restore  it  to  a 
thoroughly  good  fence;  for  beyond  all  ques- 
tion It  was  not  a  thoroughly  good  fence  at 
the  <>iid  of  1902,  when  it  took  charge  as  lessee. 

Drainage: 

Plaintiffs  claim  that  the  drainage  was  in 
good  order  and  condition  when  the  plantation 
was  delivered  to  defendant  and  in  very 
bad  condition  at  the  end  of  the  lease. 

Of  course,  defendant  challenges  the  cor- 
rectness of  these  propositions.  It  claims  that 
the  condition  was  quite  as  good  as  when  it 
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went  into  possession.  The  condition  of  the 
4xata  was  not  of  the  best  at  the  beginning 
of  the  lease. 

One  of  tlie  wltsesses  for  the  plalntiffls,  the 
owner  of  a  plantation  at  a  short  distance 
from  plalntilfB'  plantation,  early  in  1906, 
when  plaintiffs  had  gone  into  possession, 
said  that  it  would  cost  |10,000  to  properly 
drain  the  place. 

It  cannot  be  that  defendant  can  be  held  lia- 
ble for  any  such  amount  We  infer  that  the 
rental  was  fair  enough.  It  does  not  appear 
that  It  was  ever  the  intention  that  it  should 
pay,  in  addition,  such  a  large  amount  for 
drainage. 

In  portraying  the  condition  of  the  drain- 
age, witnesses  for  plaintiffs  testified  that 
small  trees  had  grown  up  in  the  canals  and 
ditches,  ranging  in  diameter  from  one  inch  to 
six  inches. 

The  lease  itself  was  an  original  lease  in 
1902.  Tlie  plantation  was  cnltlvated  in  1904 
and  1905  under  a  renewal  of  the  lease.  The 
damages  to  drainage  of  a  date  prior  to  1904 
cannot  be  daimed.  The  renewal  of  the  lease 
operates  as  a  bar  to  such  o  claim. 

Some  of  the  witnesses  for  plaintiffs  wUl 
have  it  that  in  the  short  period  of  the  lease 
the  small  trees  grew  from  one  inch  to  six 
Inches.  If  that  be  the  case,  the  land  must 
be  quite  fertile. 

It  will  not  be  Insisted  with  any  degree  of 
reason  that  there  was  such  a  growth  in  the 
trees  in  question  in  two  years. 

We  are  not  inclined  to  criticise  the  wit- 
nesses. We  have  no  doubt  of  their  sincerity. 
None  the  less,  when  we  come  to  fix  the 
amount  of  damages,  we  find  it  impossible 
with  any  degree  of  certainty  and  satisfaction 
to  do  so. 

The  drainage  machine: 

$848.75  is  claimed  for  damage  to  this  ma- 
chine. 

This  machine.  It  seems,  has  caused  annoy- 
ance and  exx)enBe  to  both  plaintiffs  and  de- 
fendant 

"But  It  answered  the  purpose,"  said  Mr. 
Legendre,  the  vendor  to  plaintiffs.  "When  I 
left  it  was  doing  its  work." 

The  testimony  is  that  defendant  had  It 
repaired  several  times,  and  tliat  it  did  some 
aerrice,  but  never  satisfactorily.  The  smoke- 
stack rusted  and  fell  of  its  own  weight 

Plaintiffs  claim  that  it  should  have  been 
painted  every  year  to  save  it  from  ruin. 

This  requirement  and  others  which  plain- 
tiffs now  insist  upon  were  not  si)ecifled  in  the 
contract  of  lease. 

Without  direct  evidence  showing  to  what 
extent  that  machine  was  good  in  1902,  and  to 
what  extent  it  went  in  the  direction  of  ruin 
during  the  years  of  the  lease,  we  will  not 
undertake  to  fix  the  difference  between  the 
two  and  fix  damages  upon  that  basis. 

Plantation  railroad  cars: 

All  the  witnesses  for  defendant  who  tes- 
tified about  the  cars  gave  an  unfavorable  ac- 
count of  their  condition.   They  were  old,  bro- 


I  ken  cars,  and  "had  arrived  at  tiieir  Journey's 
I  end,"  is  the  testimony. 

One  of  the  witnesses.  P.  A.  Keller,  said : 

•^  have  occasion  to  recollect  it  all  my  life, 
because  I  had  tliem  in  use,  and  I'll  never  for- 
get on  account  of  the  bad  condition.  I  bad  to 
get  tbem  out  of  the  ditches,  and  I  had  to  do 
the  loading  myself,  not  only  that  year  (1902), 
bat  the  year  previous,  and  that  is  the  reason  I 
recollect  so  well  about  the  cars  being  bad.  I 
had  to  repair  them  myself." 

Another  witness,  Paul  Frederick,  testified 
that  they  were  always  in  bad  condition  since 
the  year  1898. 

One  of  defendant's  witnesses  stated  that 
by  repairing  tbem  they  were  in  fairly  good 
condition  in  1904. 

They  were  returned  the  next  year  to  the 
owners.  Fifteen  or  20  of  these  cars  were 
never  returned.  They  had  gone  to  ruin;  "out 
of  commission  as  to  some  of  tbem,"  said  one 
of  plaintiffs'  witnesses. 

I  Robert  Hanson,  another  witness,  testified 
that  they  were  in  better  condition  at  the  end 
of  the  grinding  season  in  1906  than  they  wer« 
in  1902,  when  the  place  waa  sold  to  plaintiffs. 

Bridges : 

The  contention  is  that  the  bridges  were  all 
good  when  the  plantation  went  into  the  hands 
of  the  lessee. 

This  was  met  by  defendant  with  the  same 
defense  as  heretofore  made. 

These  bridges  encountered  the  rough  usage, 
doubtless,  to  which  plantation  bridges  are 
subjected.  They  frequently  have  to  bear 
heavy  burdens.  They  become  dilapidated  and 
worn. 

In  1906,  after  plaintiffs  bad  taken  posses- 
sion, they  repaired  some  of  these  bridges; 
made  others  entirely  new. 

Repairs  and  Improvements,  with  the  testi- 
mony before  us,  caimot  be  charged  to  the  les- 
see under  the  present  contract  of  lease. 

The  manager,  Harold,  nnder  whose  super- 
intendence these  bridges  were  constructed, 
testified  that  he  did  not  know  "what  bridges 
were  there,  nor  the  condition  of  the  bridges^ 
beforehand." 

He  also  testified  that  he  pnt  down  tiles,  in- 
stead of  rebuilding  the  plank  bridges.  True^ 
he  added,  that  it  does  not  cost  any  more. 

We  can  say  in  answer  that  such  changes 
cannot  be  made  and  the  lessee  charged  with 
the  expense  without  the  least  notice. 

The  cabins : 

The  amount  of  $3,848.72  is  claimed  for  rs^ 
pairs  to  cabins. 

Here,  again,  the  testimony  fails  to  prove 
how  much  was  due  for  actual  repairs  and 
how  much  for  improvements. 

Mr.  Legendre  testified  that  the  cabins  were 
not  in  first-class  condition  when  he  owned 
the  place,  but  "were  broken-down  cabins; 
they  leaked  more  or  less." 

The  witnesses  for  defendant  go  much  fur- 
ther in  testifying  about  their  bad  conditioa 
in  1902. 

They  required  thorough  repairs  la  190(H 
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and  when  they  had  been  thoroughly  repaired 
defendant  was  not  liable  therefor.  They 
could  not  be  restored,  under  the  facts,  to  a 
tenantable  state  at  its  expense,  as  they  were 
barely  in  that  condition  when  received  by  it. 

The  house  destroyed  by  Are : 

The  evidence  regarding  this  claim  was  ex- 
cluded by  the  Judge  of  the  district  court,  on 
the  ground  that  the  facts  and  particulars  of 
the  negligence  charged  as  ground  for  the 
claim  were  not  at  all  alleged. 

We  have  not  found  error  in  the  ruling.  If 
there  was  negligence,  it  should  have  been  set 
forth  to  place  the  defendant  upon  Its  defense. 

Platform  and  scales: 

Plaintiffs  claim  that  their  large  platform 
and  scales,  worth  $150,  were  not  returned  to 
them. 

The  following  testimony  of  Henderson 
Barkeley,  defendant's  pre«ddent,  is  not  con- 
tradicted : 

One  wagon  scale  broke,  owing  to  wear  and 
tear.  The  other  was  never  used;  never 
weighed  any  cane  on  it  at  all. 

This  is  the  scale  for  the  repair  of  which 
plaintitTs  claim  damages  In  the  sum  of  $10S. 

It  appears  that  this  scale  was  removed 
from  the  place  where  it  was  originally  be- 
cause it  was  not  strong  enough  to  hold  de- 
fendant's railroad. 

The  defendant  owed  it  to  plaintiffs  not  to 
remove  the  scale  without  giving  notice.  But 
at  most  the  defendant  would  owe  the  costs 
of  returning  It  to  the  place  from  which  it 
was  moved  and  of  repairing  it  so  as  to  re- 
store it  to  the  condition  in  which  It  was. 

Nothing  Is  said  about  returning  it  to  the 
place  at  which  It  was,  and  as  to  the  repairs 
for  which  defendant  should  be  charged  the 
testimony  does  not  warrant  fixing  any 
amount  We  left  the  matter  where  we 
found  it. 

The  next  and  last  claim  is  for  trees  and 
wood.  This  involves  a  small  amount.  There 
Is  no  ground  to  change  it  by  adding  a  few 
dollars  more  to  It 

Plaintiffs'  insistence  is  that  defendant 
should  have  had  an  inventory  made,  citing 
article  2720  of  the  Revised  ClvU  Code,  which 
provides : 

"If  no  Inventory  is  made  the  lessee  is  pre- 
sumed to  have  received  the  thing  in  good  oraer, 
and  should  return  it  in  like  good  order." 

We  add  here,  save  contrary  proof,  and 
there  is  contrary  proof. 

The  testimony  does  not  create  the  impres- 
sion that  the  plantation  was  run  down  and 
dilapidated.  There  was  a  fair  return  each 
year,  and  the  place  maintained  its  value 
throughout  before  it  was  sold  to  plaintiffs, 
while  it  was  cultivated  by  defendant  and 
.  subsequently. 

We  are  well  aware  that  tenants  seldom 
comply  with  the  full  measure  of  their  obli- 
gation. A  lessee  is  not  an  owner,  and  does 
not  feel  an  owner's  Interest 


For  that  reason,  after  having  passed  upon 
each  item  carefully,  we  do  not  find  it  possible 
to  arrive  at  a  different  conclusion. 

We  are  constrained,  with  the  facts  befor* 
ns,  to  aflSrm  the  Judgment 

It  is  affirmed. 


(US  La.  2M) 

No.  17,287. 

REYNOLDS  v.  EXSAN. 

(Supreme   Court    of    Louisiana.      October    18, 

1906.     On  the  Merits,  February  15.   1009. 

Rehearing  Denied  March  29,   1909.) 

1.  APFSAL    and    EbbOB    ({    14*)— DlSMISSAIr- 

Qbounds. 

Plaintiff  recovered  a  moneyed  judgment 
against  defendant.  The  latter  obtained  an  order 
granting  her  a  suspensive  appeal,  on  her  furnish- 
ing bond  for  the  amount  required  for  that  char- 
acter of  appeal.  She  executed  an  appeal  bond : 
but  after  the  delays  for  a  suspensive  appeal  haa 
expired,  plaintiff,  on  a  rule  disposed  of  contradic- 
torily with  the  defendant  obtained  a  decree  set- 
ting aside  the  suspensive  appeal,  which  she  claim- 
ed to  have  perfected,  on  the  ground  that  the  bond 
which  bad  been  executed  was  too  small  for  a 
suspensive  appeal,  and  that  plaintiff's  right  to 
execution  of  her  judgment  had  become  absolute. 
So  boldinp;,  the  court  ordered  a  writ  of  &.  fa. 
to  issue  in  execution  of  the  jud^ent  The 
defendant  obtained  from  the  district  judge  an 
order  for  a  suspensive  appeal  from  his  judgment 
on  this  rule;  the  judge  fixing  the  amount  for 
which  the  appeal  bond  was  to  be  given.  De- 
fendant executed  the  appeal  bond  as  ordered, 
but  none  the  less  applied  for  and  obtained  an 
order  for  a  devolutive  appeal  Jfrom  the  main 
judgment  on  the  merits.  Defendant  perfected 
the  appeal  by  executing  bond,  and  has  filed  the 
transcript  of  appeal.  Plaintiff  has  moved  to 
dismiss  the  appeal  on  the  ground  that  having 
applied  for  and  obtained  a  suspensive  appeal 
from  the  judgment  on  the  rule,  she  had  cut 
herself  off  from  obtaining  a  devolutive  appeal 
on  the  merits  from  the  judgment  in  the  main 
suit  until  the  matter  of  the  appeal  taken  from 
the  judgment  on  the  rule  had  bieen  disposed  of. 
The  Supreme  Court  has  in  the  meantime  ad- 
judged, on  a  mandamus  taken  by  plaintiff,  that 
the  bond  furnished  by  defendant  for  a  suspen- 
sive appeal  from  the  main  judgment  was  too 
small,  and  that  the  attempted  perfection  of  the 
appeal  through  the  bond  she  had  executed  was 
nugatory,  and  her  right  to  suspensive  appeal 
had  lapsed. 

[E3d.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  8  53;  Dec  Dig.  (  14.*] 

2.  Landlord  and  Tenant  (g  133*)— Distubb- 
ANCE  OF  Possession— LiABiLiTr  op  Lbssob. 

Article  2703  of  the  Civil  Code  declares  that 
"the  lessor  is  not  bound  to  guarantee  the  lessee 
against  disturbances  caused  by  persons  not 
claiming  any  right  to  the  premises,  but  in  that 
case  the  lessee  haa  a  right  of  action  against 
the  person  occasioning  such  disturbance."  The 
acts  referred  to  are  tortious  acts  of  thi>d  per- 
sons. A  lessee  is  accorded  by  law  a  dirr>ct 
action  himself  against  the  author  of  such  dis- 
turbances, and  be  should  avail  himself  of  that 
right  of  action  for  protection  and  relief.  Fail- 
ing to  do  so,  he  cannot  throw  upon  his  lesso* 
the  injurious  results  flowiug  from  such  dis- 
turbances and  make  him  liable  for  the  same 
through  "an  action  for  damages." 

[E!d.  Note.— For  other  cases,  see  Landlord 
and  Tenant  Cent  Dig.  {  466;  Dec.  Dig-  { 
133.*] 
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8.  IUamdlobd  ahd  Tenaht  ({  180*)— RKHr— 
LiABiuTY  OF  Tenant— Chanok  in  Condi- 
tion OF  Pbemises. 

If,  as  the  result  of  tortious  acta  of  third 
parties,  the  property  leased  has  become  entirely 
unfit  for  the  purposes  for  which  it  was  leased, 
and  has  to  be  "reconstructed,"  the  lessee  baa 
the  right  to  have  the  lease  canceled  and  him- 
self decreed  absolved  from  payment  of  the 
rent  stipulated  in  the  contract  of  lease,  as  the 
consideration  therefor  has  failed.  The  lessee 
wonld  not  be  entitled  additionally  to  recover 
from  the  lessor  damages  for  profits  which  (but 
for  such  disturbances)  plaintiff  might  have  eaim- 
ed  during  the  lease. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  {  T76;  Dec  Dig.  {  189.*] 
(Syllabus  by  the  Court.) 

Appeal  from  Civil  District  Gonrt,  Parlsli 
of  Orleans;   Thomas  C.  W.  Ellis,  Judge. 

Action  by  Margaret  Reynolds  against  M.  It. 
Egan.  Judgment  for  plaintiff,  and  defendant 
appeals.  Plaintiff  moves  to  dlamlss  the  ap- 
peal. Motion  to  dismiss  denied.  Judgment 
reversed. 

Cbarles  Lonque  and  Carleton  Hunt,  for 
appellant  Benjamin  Rice  Forman,  for  ap- 
I)ellee. 

On  Motion  to  Dismiss  Appeal. 

NICHOLLS,  J.  The  present  suit  is  one  by 
the  plaintiff  for  the  recovery  of  damages  in 
the  sum  of  $5,127.35,  with  legal  Interest  from 
Judicial  demand,  which  plaintiff  alleged  she 
suffered  by  reason  of  a  breach  of  contract  on 
the  part  of  the  defendant 

The  district  court  rendered  a  Judgment  In 
favor  of  the  plaintiff  against  the  defendant, 
which  was  signed  on  June  26,  1908,  for  the 
sum  of  $3,250,  with  legal  interest  from  Ju- 
dicial demand. 

On  the  1st  of  July,  1908,  the  defendant  ap- 
plied for,  and  on  the  same  day  was  granted, 
«n  order  for  a  suspensive  appeal  from  said 
Judgment 

On  the  same  day  she  executed  and  filed  In 
the  district  court  an  appeal  bond  for  the  sum 
«f  $5,200.  On  July  lOtb,  on  application  of  the 
plaintiff.  It  was  ordered  by  the  court  that  de- 
fendant show  cause  why  her  appeal  should 
not  be  dismissed,  and  why  execution  should 
not  Issue  on  the  final  Judgment  rendered,  on 
the  ground,  alleged  by  the  plaintiff,  that  she 
had  not  complied  with  article  575  of  the  Code 
of  Practice,  and  had  not  given  a  bond  or  ob- 
ligation, of  a  sum  exceeding  by  one-half  the 
amoimt  of  the  Judgment  appealed  from.  Aft- 
er a  trial  of  this  rule  on  July  27th,  the  court 
made  the  same  absolute,  dismissed  defend- 
ant's appeal,  and  ordered  and  decreed  that 
execution  Issue  on  the  Judgment,  declaring 
that  It  was  of  opinion  that  the  appeal  bond 
■was  not  sufiBclent  in  amount 

On  July  28th  the  defendant,  alleging  that 
she  was  aggrieved  by  the  judgment  rendered 
by  the  court  making  absolute  the  rule  of  the 
plaintiff  filed  July  10,  1908,  to  show  cause 
why    the    suspensive    appeal    of   defendant 


should  not  be  dismissed  and  why  execution 
should  not  issue  on  the  judgment  signed  on 
the  26th  of  June,  1908,  prayed  the  court  for 
a  suspensive  and  devolutive  appeal  from  the 
Judgment  In  said  rule. 

On  the  same  day  the  court  granted  the  de- 
fendant a  suspensive  and  devolutive  appeal 
from  the  Judgment  signed  on  the  27th  of  July, 
1908,  making  absolute  the  rule  of  plaintiff  to 
show  cause  why  the  suspensive  appeal  of  de- 
fendant should  not  be  dismissed,  and  why  ex- 
ecution should  not  Issue  on  the  Judgment 
signed  on  Jime  26,  1908,  on  her  giving  bond 
in  the  sum  of  $5,750. 

The  bond  was  ordered  executed  and  filed. 
In  the  meantime,  on  July  23,  1908,  defendant 
filed  a  petition  in  which  she  alleged  that  she 
was  aggrieved  by  the  judgment,  which  had 
been  signed  on  June  26th,  condemning  her  to 
pay  plaintiff  $3,250,  with  legal  Interest  from 
judicial  demand;  that  she  desired  to  take  a 
devolutive  appeal  from  the  same,  and  was  en- 
titled to  such  an  appeal  in  addition  to  the 
suspensive  appeal  which  had  been  before 
granted.  She  applied  for  and  was  granted 
an  order  for  a  devolutive  appeal  on  furnish- 
ing bond  In  the  sum  of  $200. 

This  bond  was  furnished. 

On  September  12,  1908,  a  transcript  of  the 
record  and  evidence  In  the  suit  of  Mrs.  Mar- 
garet Reynolds  v.  Miss  M.  I<.  Egan,  together 
with  the  proceedings  taken  therein  In  respect 
to  the  appeals  above  referred  to,  were  filed 
in  this  court  Mrs.  Margaret  Reynolds,  plain- 
tiff and  appellee,  moved  to  dismiss  the  three 
several  appeals  embodied  In  this  transcript, 
viz.: 

First  The  appeal  taken  and  filed  July  1, 
1908,  because  defendant  did  not  comply  with 
the  condition  upon  which  said  appeal  was  al- 
lowed, and  did  not  file  with  the  clerk,  writ- 
ten 10  days  ago,  exclusive  of  Sundays,  from 
the  date  of  the  signatture  of  the  judgment  ap- 
pealed from  July  26,  1908,  her  obligation, 
with  suflSclent  surety.  In  a  sum  exceeding  by 
one-half  the  aggregate  amount  of  the  Judg- 
ment, Including  principal  and  Interest  to  date 
of  the  Judgment 

Second.  The  devolutive  appeal  taken  July 
23,  1908,  because,  having  already  on  July  1, 
1908,  taken  a  suspensive  appeal,  and  not  hav- 
ing withdrawn  or  abandoned  her  appeal  tak- 
en on  July  1st,  but  still  insisting  on  that,  she 
cannot  legally  take  another  appeal  from  the 
same  Judgment  until  the  first  Is  disposed  of, 
no  more  than  she  could  bring  two  suits 
against  the  same  party  on  the  same  cause  of 
action  and  prosecute  both  at  the  same  time. 

Third.  The  appeal  taken  on  July  28,  1908, 
from  the  Judgment  or  order  dismissing  the 
first  appeal  and  directing  execution  to  Issue, 
because  no  appeal  lies  from  such  an  order. 
The  remedy  of  the  defendant  (if  error  had 
been  committed)  was  by  prohibition,  and  one 
who  has  a  Jud^nent  not  snspenslvely  appeal- 
ed from  and  entitled  to  execution  can  be  tied 
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op  by  an  appeal  from  an  order  directing  exe- 
catlon  to  Issue;  second,  because  the  bond  la 
a  bond  of  api)eal  from  a  Judgment  said  to 
have  been  rendered  and  signed  on  July  28, 
1908,  wben  no  judgment  was  rendered  and 
signed  on  tbat  day.  The  judgment  ordering 
execution  was  rendered  and  signed  on  July 
27,  1908,  and  no  appeal  bond  has  been  filed 
for  prosecution  of  an  appeal  from  that  judg- 
ment 

On  July  SI,  1908,  Mrs.  Margaret  Reynolds, 
plaintiff  in  the  suit  of  Mrs.  Margaret  Rey- 
nolds ▼.  Miss  M.  L.  Egan,  filed  a  petition  In 
which,  after  reciting  the  existence  of  the  said 
suit  and  the  judgment  rendered  therein  in 
her  favor,  the  application  of  the  defendant 
therein  for  a  suspenslye  appeal,  the  granting 
of  said  application  on  applicant  furnishing  a 
bond  for  a  suspensive  appeal,  conditioned  ac- 
cording to  law,  averred  that  she  had  furnish- 
ed a  bond,  sufficient  In  amount  to  sustain  a 
suspensive  appeal  and  the  delays  for  the  per- 
fecting of  such  an  appeal;  that  thereupon  she 
obtained  from  the  court  a  rule  on  the  defend- 
ant to'  show  cause  why  the  suspensive  appeal 
should  not  be  dismissed  and  execution  should 
not  Issue  upon  the  said  judgment;  that  this 
rule  was  tried  contradictorily  with  Miss 
Egan;  that  after  hearing  the  rule  was  made 
absolute,  the  suspensive  appeal  was  dismissed, 
and  the  execution  of  the  judgment  was  de- 
creed by  the  court;  that  thereupon  Miss 
Egan,  defendant  In  the  rule,  applied  to  the 
court  for,  and  baa  obtained  from  It,  an  order 
for  a  suspensive  and  devolutive  appeal  from 
the  judgment  on  said  rule,  on  her  furnishing 
an  appeal  bond  for  the  sum  of  $5,750,  which 
bond  was  furnished;  that  said  action  of  the 
district  judge  was  illegally  contrary  to  the 
rights  of  petitioner,  and  should  be  reversed 
by  the  Supreme  Court  in  the  exercise  of  its 
supervisory  powers.  She  prayed  that  a  man- 
damus Issue  from  the  Supreme  Oourt,  com- 
manding the  district  judge  to  vacate  his  or- 
der granting  a  suspensive  appeal  from  his 
judgment  on  the  rule  and  ordering  execution 
to  Issue  on  the  original  judgment  This 
court,  after  due  proceedings  taken  on  this 
application,  granted  the  mandamus  prayed 
for,  vacated  the  order  for  the  suspensive  ap- 
peal complained  of,  and  directed  the  district 
judge  to  order  a  writ  of  fieri  facias  to  issue 
on  execution  of  the  original  judgment  Ai>- 
plication  for  a  rehearing  upon  this  action  of 
the  court  was  refused.  The  motion  to  dis- 
miss is  submitted  to  the  Supreme  Court  un- 
der these  conditions. 

Opinion. 

The  question  as  to  whether  the  defendant 
(Miss  Egan)  legally  perfected  a  suspensive 
appeal  from  the  judgment  rendered  against 
ber  in  favor  of  the  plaintiff  (Mrs.  Reynolds) 
through  the  appeal  bond  which  she  executed, 
and  the  question  whether  she  was  properly 
granted  by  the  district  judge  a  suspensive  ap- 
peal from  the  judgment  of  this  court,  hold- 
ing that  having  failed  to  execute  a  bond  for 


the  amount  required  by  law  to  sustain  a  sus- 
pensive appeal,  the  order  for  such  an  appeal 
which  he  had  granted  In  her  favor  had  laps- 
ed, and  directing  that  a  writ  of  fieri  facias 
Issue  in  execution  of  the  judgment  against 
ber,  are  not  before  the  court,  under  the  tran- 
script which  appellant  has  filed,  for  the  rea- 
sons that  they  have  been  finally  disposed  of 
by  the  judgment  of  this  court  rendered  In 
the  matter  of  the  mandamus  obtained  by 
Mrs.  Reynolds,  which  has  been  referred  to. 

We  do  not  understand  appellant  to  expect 
that  the  issues  determined  by  tbat  judgment 
should  be  reopened  and  passed  upon  de  novo. 
The  only  appeal  before  the  court,  as  matters 
stand,  and  to  which  the  motion  to  dismiss 
applies,  is  the  devolutive  appeal  taken  by  the 
defendant  on  July  28,  1908,  from  the  original 
judgment  which  had  been  rendered  against 
ber  in  favor  of  the  plalntifT,  and  which  judg- 
ment was  signed  on  the  26th  of  June,  1906. 
The  grounds  assigned  for  dismissing  that  ap- 
peal are  not  tenable.  At  the  time  applica- 
tion was  made  by  defendant  for  that  appeal, 
and  the  order  for  a  devolutive  appeal  was 
granted,  defendant  had  lost  her  right  to  a 
suspensive  appeal,  under  the  order  which  had 
been  granted  her  conditionally  (tbat  is,  con- 
ditioned on  her  famishing  the  bond  required 
by  law  for  such  an  appeal). 

There  was  at  that  time  no  legal  obstacle 
standing  In  the  way  of  ber  asking  for,  and  of 
the  court  granting  ber,  a  devolutive  appeal. 
Her  right  to  a  suspensive  appeal  had  then 
lapsed,  and  the  way  was  open  to  a  prayer  for 
a  devolutive  appeal. 

It  could  be  more  logically  urged  that  the 
consequence  of  ber  applying  wben  she  did, 
and  of  the  court's  granting  of  the  same,  was 
the  recognition  and  admission  by  both  her- 
self and  the  court  that  the  right  to  the  sus- 
pensive appeal  which  she  had  obtained  had 
then  lapsed  (which  was  in  fact  and  law  the 
case,  as  this  court  has  decided),  than  tbat  ber 
then  legally  existing  right  to  a  devolutive  ap- 
peal should  be  In  any  way  impaired. 

There  were  not,  then,  two  appeals  taken 
from  the  same  judgment  The  only  two  or- 
ders of  appeal  taken  from  the  original  judg- 
ment were  that  granted  on  the  1st  of  July 
for  a  suspensive  appeal,  which  lapsed,  and, 
after  the  lapulng  of  the  same,  the  order  for 
the  devolutive  appeal.  There  Is  no  legal 
ground  for  dismissing  the  latter,  and  the  ap- 
plication to  dismiss  Is  denied. 

Tbat  appeal  is  maintained. 

Statement  of  the  Case  on  the  Merits. 
The  plaintiff.  In  her  petition  filed  November 
28,  1906,  alleged  that  Miss  M.  L.  Egan,  repre- 
sented by  her  agent  John  Davidson,  owes  pe- 
titioner $5,127.35  because  the  said  Miss  M.  L. 
Egan  is  the  owner  of  the  house  No.  936  Ca- 
nal street  between  Baronne  and  Dryadea 
streets,  and  on  September  17,  1902,  she, 
through  ber  said  agent  John  Davidson,  lea* 
ed  the  said  premises  to  petitioner  from  the 
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iBt  of  October,  1902,  to  the  80th  of  Septem- 
ber, 1908. 

And,  again  the  said  lease  waa  renewed  by 
writing  on  the  face  thereof,  dated  August  10, 
1903,  for  another  year,  and  from  year  to 
year;  and  again  was  renewed  on  the  7th  of 
Angnst,  1906.  Another  lease  was  made  for 
the  same  premises  to  petitioner  from  the  1st 
of  October,  1906,  to  the  30th  of  September, 
1907,  at  the  rate  of  $900  per  annnm,  payable 
monthly  at  the  rate  of  $75  per  month. 

That  petitioner  had  promptly  paid  her  rent 
and  owes  no  rent;  and  she  annexes  hereto 
the  last  rent  note.  No.  12,  of  the  last  year, 
and  for  the  month  of  October,  1906,  due  the 
1st  of  November,  1906,  and  the  said  lease  and 
rent  notes  are  hereto  annexed  and  made  a 
part  of  this  petition. 

That  the  said  premises  were  leased  to 
petitioner  for  the  purpose  of  renting  rooms 
and  keeping  furnished  rooms  therein,  which 
fact  was  well  known  to  the  said  John  Da- 
vidson, agent  for  the  said  Miss  M.  I*  Egan, 
and  in  order  to  make  the  said  premises 
tenantable  and  fit  for  the  purpose  for  which 
they  were  leased,  and  with  the  authority 
of  the  said  John  Davidson,  agent,  petition- 
er put  in  electric  wiring  for  lighting,  paid 
for  partitions,  and  paid  for  other  carpenter's 
repairs,  and  plumbing  and  papering,  cost- 
ing her  $411.35,  as  appears  by  the  detail- 
ed bill  of  particulars  and  memorandum  here- 
to annexed  and  made  a  part  of  this  petition. 

That  petitioner  by  careful  and  diligent  at- 
tention to  her  business  had  built  up  a  large 
and  lucrative  business,  whereby  she  was  mak- 
ing $B,000  a  year,  or  $500  a  month,  and  that 
her  expenses  in  the  said  business  amounted 
to  $1,284,  leaving  her  a  net  profit  of  $4,716, 
to  which  should  be  added  money  she  exi>end- 
ed  for  partitions,  painting  and  papering,  and 
permanent  improvements,  which  are  wholly 
lost  to  her  by  reason  of  the  facts  hereinaft- 
er stated. 

That  the  said  Miss  M.  L.  Egan,  through 
her  said  agent,  guaranteed  petitioner  against 
all  the  vices  and  defects  of  the  thing  which 
might  prevent  its  t>eing  used,  and  even  if 
said  defects  and  vices  had  arisen  since  tlie 
lease  was  made,  provided  that  they  did  not 
arise  from  the  fault  of  the  lessee.  And  the 
said  Miss  M.  L.  Egan  is  bound  to  indemnify 
petitioner  from  the  loss  that  has  resulted 
from  the  vices  and  defects  hereinafter  nam- 
ed, which  have  arisen  from  no  fault  of  peti- 
tioner. 

That,  inasmuch  as  tlie  said  Jolm  David- 
son, agent  of  the  said  Miss  M.  h.  Egan, 
did  not  comply  with  the  city  ordinance 
and  furnish  petitioner  with  an  adequate 
supply  of  pure  and  wholesome  water,  pe- 
titioner had  been  obliged  to  make  arrange- 
ments to  get  hot  and  cold  water  from  the 
Hotel  Orunewald  and  to  make  pipe  connec- 
tions with  the  said  hotel  to  convey  the  wa- 
ter into  the  premises  No.  936  Canal  street. 
In  order  that  her  roomers  may  have  tlie 


use  of  the  bath  and  water  ftnr  their  rooms 
and  the  nse  of  tlie  water-closet  That 
shortly  after  the  said  lease  was  made, 
on  the  7th  of  August,  1906,  the  walls  of 
all  the  rear  of  the  house  began  to  crack 
and  open  as  the  result  of  the  extensive  exca- 
vations made  on  the  property  of  the  state 
of  Louisiana  and  leased  to  the  Orunewald 
Hotel  Company,  fronting  on  Dryades  street, 
and  adjoining  the  property  No.  936  Canal 
street  in  the  rear,  which  cracking  and  part- 
ing of  the  walls  could  have  l>een  avoided  and 
conld  have  been  prevented  if  the  said  Miss 
M.  L.  Egan  and  the  said  John  Davidson,  her 
agent,  had  given  the  said  walls  proper  and 
sufficient  snpport 

That  your  petitioner  promptly  notified  the 
said  John  Davidson  of  the  cracking  of  the 
walls,  and  when  he  came  to  the  premises  he 
was  a  timid  man,  and  very  cautious,  and  said 
it  was  dangerous,  and  would  not  even  go  to 
look  at  them. 

That  petitioner  had  repeatedly  called  his 
attention  to  the  dangerous  condition  of  the 
said  walls  and  demanded  that  he  put  them 
in  order,  and  he  had  utterly  failed  to  make 
any  attempt  even  in  tliat  direction;  and  the 
cracks  had  continued  to  widen  until  in  one 
of  the  main  walls  there  was  a  crack  five  or 
six  inches  wide,  reselling  from  the  top  to  the 
ground,  and  the  rear  end  of  the  building  to- 
wards Common  street  was  likely  at  any  time 
to  slide  into  the  excavations  made  by  the 
Orunewald  Hotel  Company,  and  as  a  conse- 
quence her  entire  water  supply  had  been  cut 
off,  BO  that  she  had  no  water  on  the  premises 
to  furnish  her  rooms  for  baths,  toilets,  or 
drinking,  and  no  water  for  the  water-closet, 
but  had  been  obligated  to  introduce  an  earth 
barrel  into  the  main  house  and  carry  water 
in  buckets  from  the  nelghtx>r8. 

And  the  dangerous  condition  of  the  prem- 
ises had  frightened  away  all  her  customers, 
and  it  was  Impossible  for  her  to  get  or  keep 
roomers,  unless  she  could  afford  them  the  ac- 
commodations of  a  decent  water-closet,  a 
bath  of  hot  and  cold  water,  and  water  for 
ordinary  toilet  purposes,  and  the  result  had 
been  from  the  breach  of  the  said  contract  of 
lease  guaranteeing  petitioner  against  vices 
and  defects  of  the  tiling  which  prevented 
its  being  used  for  the  purposes  for  which  it  is 
leased;  that  she  had  been  damaged  and  lost 
the  sum  of  $5,127.35  above  named;  that  it  will 
cost  many  thousands  of  dollars  to  reinstate 
the  building  No.  936  Canal  street,  and  make 
it  fit  for  the  purposes  for  wliich  it  was  leas- 
ed. The  rear  portion  would  have  to  be  torn 
down  and  rebuilt,  and  at  the  season  of  the 
year,  which  was  the  most  profitable  season  for 
her  line  of  bnslneas,  she  had  t>een  entirely  de- 
prived of  the  use  and  benefit  of  the  premises, 
and  had  so  been  damaged  as  above  set  forth. 

That  she  was  unable  tn  the  neighbor- 
hood to  find  a  similar  house  to  carry  on  Iter 
business,  and  would  be  obliged  to  give  it 
up  and  thereby  lose  the  profits  which  ah* 
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wonld  have  made  and  were  In  contempla- 
tion of  the  lessor  and  her  agent  when  the 
leas*  was  nuide. 

la  view  of  the  premises,  petitioner  prayed 
that  Miss  M.  Li.  Egan,  through  her  agent 
John  Davidson,  be  cited,  and  that  the  said 
lease  be  canceled,  and  that  it  be  decreed 
that  she  was  under  no  obligation  to  pay  any 
more  rent,  and  that  she  recover  from  the 
said  Miss  M.  L.  Egan  the  sum  of  $5,127.35, 
with  5  per  cent,  interest  from  Judicial  de- 
mand, and  for  costs,  and  for  general  relief. 

Defendant  excepted  that  plaintiff's  peti- 
tion set  forth  no  cause  of  action.  This  ex- 
ception was  overruled.  She  then,  under  res- 
ervation of  said  exception,  answered.  She 
first  pleaded  a  general  denial.  Further  an- 
swering, she  alleged  that  if  plaintiff  suffer- 
ed any  loss,  as  was  by  said  plaintiff  alleged, 
that  same  had  been  caused  by  the  wrongful 
and  tortious  acts  of  the  Hotel  Orunewald 
Company,  Limited,  and  their  contractor, 
Charles  Slcard,  in  making  the  excavations 
and  In  doing  the  other  work  Included  In  the 
extension,  now  being  constructed  in  the 
rear  of  defendant's  building  No.  936  Canal 
street,  of  Hotel  Orunewald.  And  defend- 
ant (charged.  In  planning  and  carrying  on 
said  work  said  Orunewald  Company,  Limit- 
ed, and  their  said  contractor,  Charles  Slcard, 
Joining  together  for  the  purpose,  had  made 
the  excavations  In  question  on  a  scale  of  mag- 
nitude, thereby  causing  the  walls  of  defend- 
ant's said  building  to  crack  and  sink,  and 
the  building  itself  to  be  condemned  as  un- 
safe, hitherto  unheard  of  In  this  locality. 
They  had  shaken  the  circumjacent  territory 
by  pile  driving  for  foundations,  and  so  dis- 
turbed and  Impaired  said  building  as  to 
compel  defendant  to  reconstruct  It  They 
had  exploded  dynamite  to  remove  piles 
wrongfully  and  negligently  put  In  out  of 
line  by  themselves,  and  thereby  aggravated 
and  added  to  the  previous  damages  done  by 
them,  and  had  persisted  in  carrying  on 
their  work  and  other  attendant  operations 
In  a  reckless  and  tortious  manner,  In  the 
face  of  continued  warnings  and  protest  on 
the  part  of  defendant  and  to  the  injury  of 
her  said  property.  That  said  hotel  com- 
pany and  said  contractors  had  combined 
and  confederated  for  the  purposes  of  said 
work,  and  for  the  injury  of  defendant  and 
to  damage,  impair,  and  destroy  her  said 
property  as  hereinbefore  related,  were  Joint 
tort-feasors,  and  as  such  that  they  were  lia- 
ble In  Bolldo  to  plaintiff  and  likewise  to  de- 
fendant; that  the  full  extent  of  said  loss 
and  damage  was  difficult  to  prove  and  defend- 
ant was  entitled  to  prove  it  and  to  recover 
for  it  in  due  course. 

In  view  of  the  premises,  defendant  prayed 
that  said  Hotel  Orunewald  Company,  Limit- 
ed, by  its  president  Louis  Orunewald,  and 
its  said  contractor,  Charles  Slcard,  be  cited 
herein  to  defend  this  suit,  and  that  defend- 
ant be  dismissed,  with  Judgment  in  her  fa- 
vor and  costs;   but  If  the  court  should  find. 


as  between  plaintiff  and  defendant  herein, 
plaintiff  had  suffered  loss  or  damage,  and 
render  Judgment  accordingly,  that  such  Judg- 
ment as  might  be  so  rendered  over  again 
In  favor  of  defendant  and  In  solldo  against 
said  Orunewald  Hotel  Company,  Limited, 
and  said  Charles  Slcard,  and  that  the  right 
of  this  defendant  to  proceed  against  said 
company  and  said  Slcard  for  further  dam- 
ages be  expressly  reserved.  Defendant  sub- 
sequently discontinued  the  call  in  warranty 
without  prejudice. 

The  district  court  rendered  Judgment  In 
favor  of  the  plaintiff  against  the  defendant 
for  the  sum  of  $3,250,  with  legal  interest 
from  Judicial  demand,  and  for  costs. 

Defendant  lias  appealed. 

The  reasons  assigned  for  Judgment  wer« 
u  follows: 

"The  facts  of  this  case  are  entirely  different 
from  those  of  any  of  the  cases  decided  by  our 
Supreme  Court,  under  Rev.  Civ.  Code,  arts. 
2G97,  2699,  2700,  or  either  of  them. 

"It  is  beyond  all  question  that  defendant's 
house,  occupied  by  plaintiff  as  lessee,  was  wreck* 
ed  by  the  excavation,  pile  driving,  and  other 
disturbances  of  the  soil,  by  the  Hotel  Orune- 
wald Company  and  its  contractors,  on  their 
adjacent  property. 

"It  was  in  the  power  of  the  defendant,  if  prop- 
er action  had  been  taken,  to  have  stayed  said 
damaging  works,  at  least  until  all  proper  safe- 
guards against  injury  and  for  proper  indemnity 
had  been  obtained.  Rev.  Civ.  Code,  arts.  857. 
864,  865,  8G7. 

"This  as  a  matter  of  legal  right. 

"It  was  in  the  defendant's  power.  If  It  was 
not  deemed  proper  to  stay  nor  stop  said  damag- 
ing new  works  on  the  adjoining  property,  to 
have  'shored  up'  or  reinforced  or  supported  the 
threatened  walls  of  her  own  building.  The  evi- 
dence establishes  that  this  conld  have  been  done, 
and  that  it  would  have  prevented  the  sinking 
and  wrecking  of  defendant's  building.  The 
Orunewald  contractors  did  'shore  up'  the  walls; 
but  their  work  was  poorly  done  and  proved 
wholly  unavailing.  The  result  of  this  neglect 
by  defendant  was  that  the  rear  part  of  the  build- 
ing was  destroyed  and  had  to  be  rebuilt,  and 
this  result  was  immediate. 

"The  result,  furthermore,  was  that  defend- 
ant's entire  building,  in  front  and  in  all  its 
stories,  was  cracked  and  damaged,  so  as  to  ren- 
der it  unsafe  for  habitation  and  to  destroy  it 
for  all  the  purposes  of  a  lodging  house,  and  this 
result  was  not  long  delayed.  The  proofs  brought 
into  the  case  at  the  trial  abundantly  establish 
the  foregoing  findings  of  fact 

"For  all  the  objects  and  purposes  of  the  lease, 
to  wit,  the  renting  of  furnished  rooms  by  defend- 
ant, which  were  well  known  to  both  parties  and 
in  their  contemplation  when  the  lease  was  exe- 
cuted, in  renewal  of  similar  leases  for  past  years, 
the  damage  to  the  leased  building  amounted  to 
total  destmction. 

"In  the  suit  brought  by  defendant  against  the 

Hotel  Orunewald  Company  et  al..  No.  of 

the  docket,  division  B,  still  pending,  the  defend- 
ant, as  plaintiff  there,  in  her  original  and  sup- 
plemental petitions,  alleged  that  the  damage 
originally  and  still  continuing  to  her  building 
was  the  equivalent  of  its  entire  destruction. 
These  pleadings  in  said  suit  in  division  B  are 
in  evidence. 

"At  the  inception,  when  evidences  of  disturb- 
ance from  the  Orunewald  works  began  to  mani- 
fest themselves  to  the  plaintiff,  in  possession  of 
defendant's  house,  as  lessee,  she  promptly  noti- 
fied the  defendant's  agent,  who  took  no  efficient 
measures  for  her  protection.  This  neglect  was  a 
breach  of  defendant's  contract  as  lessor.    Soon 
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after,  when  forced  to  racate  and  remove  all  her 
belongings  from  the  rear  of  the  building,  and 
the  front  of  aald  bnilding  had  becan  to  crack, 
and  all  of  her  tenants  bad  left,  fearing  to  re- 
main in  said  broken  and  dangerous  building, 
which  the  city  engineers  had  condemned,  the 
plaintiff  paclced  her  furniture  and  prepared  to 
ipiit  the  premises,  and  thereupon  the  defendant's 
agent  forbade  her  doing  so,  and  threatened  a 
proTlsional  seizure  of  her  furniture  if  she  at- 
tempted to  move.  The  resnlt  was  that  plaintiff, 
whose  business  was  that  of  keeping  a  lodging 
house  and  renting  furnished  rooms,  which  she 
had  been  carrying  on  at  a  fair  profit  in  that 
building  for  several  years,  was  compelled  to 
stay  in  it,  with  all  her  furniture  and  effects,  and 
to  pay  the  rent,  which  she  did,  as  it  matured, 
under  protest,  with  her  customers  or  room  ten- 
ants all  gone,  because  of  the  dangerous  condi- 
tion of  the  building,  without  deriving  any  bene- 
fit whatever  from  it. 

"She  was  compelled  to  move  her  furniture 
from  the  rear,  a  necessarjr  part,  of  the  build- 
ing, containing  the  lavatories,  closets,  etc.  She 
was  compelled  to  supply  temporary  closets,  etc., 
and  to  get  a  supply  of  water  elsewhere,  and  to 
pack  up  and  store  her  furniture,  all  involving 
trouble  and  expense  and  worry,  and  for  the 
year's  rent,  which  she  paid  under  protest,  she 
received  no  consideration.  Her  enjoyment  of 
the  premises  and  her  exercise  of  her  bnsiness 
In  it,  for  the  rental  year,  subject  to  the  incon- 
veniences and  losses  in  the  event  of  disturbance 
of  the  building  for  repairs  or  from  the  acts  of 
the  neiehbor  within  the  limits  prescribed  by  our 
Code  (Rev.  Civ.  Code,  arts.  2697,  2699,  2700), 
were  her  legal  rights  as  lessee.  Her  right  was 
to  be  maintained  in  the  use  and  enjoyment  of 
the  property  by  the  lessor.  Her  rights  were,  if 
the  building  became  uninhabitable  or  unfit  for 
its  intended  use,  to  leave  it  and  end  the  lease. 

"Of  all  these  rights  the  defendant  lessor  de- 
prived her,  for  she  failed  to  prevent  the  Injury 
to  the  building  when  this  was  easily  within  her 
power,  and  sne  forced  plaintiff  to  remain  in 
the  boose  and  to  pay  rent  at  the  contract  rate 
until  the  term  expired. 

"Under  these  conditions,  forced  upon  plaintiff 
by  the  negligence  of  defendant  in  the  outset,  and 
by  the  conduct  of  defendant  in  compelling  her 
to  remain  in  the  house  by  threats  of  seizure, 
nothing  remained  of  the  contract  of  lease,  ex- 
cept its  form. 

'"The  house  had  become  uninhabitable  and  in- 
capable of  use  as  a  lodging  house,  which,  in  law, 
dissolved  the  lease ;  but  the  plaintiff  still  con- 
tinued to  occupy  it,  with  her  furniture  all  pack- 
ed and  stored  and  nseless  to  her,  because  de- 
fendant's agent  compelled  her,  by  threats  of 
provisional  seizure,  to  remain.  The  plaintiff 
■till  continued  month  by  month  to  pay  the  rent, 
which  defendant's  agent  exacted,  at  the  con- 
tract rate ;  but  she  did  so  under  protest.  With 
the  house  destroyed  for  all  the  puriioses  of  the 
lease,  with  all  consent  withdrawn,  with  the 
plaintiff  remaining  unwillingly  in  the  premises 
through  the  coercion  of  defendant's  agent,  and 
paying  rent  under  protest,  when  all  considera- 
tion for  such  rent  had  failed,  it  seems  to  me 
that  all  the  substance  and  reality  of  the  con- 
tract of  lease  had  gone,  and  that  hothing  re- 
mained of  it;  and  this  condition  of  affairs  was 
brought  about  primarily  by  the  negligence  and 
fault  of  the  defendant,  and  by  the  subsequent 
wrongful  conduct  of  her  agent  in  compelling  the 
plaintiff  to  personally  remain  in  the  house,  after 
Its  broken  condition  had  destroyed  the  business 
for  which  she  had  rented  it,  and  in  compelling 
ber  to  pay  the  rent  against  her  will  and  under 
protest,  when  all  consideration  for  it  had  failed. 
It  seems  to  me  that  this  conduct  of  the  lessor 
wag  a  gross  breach  of  her  duty  to  the  plaintiff 
under  the  contract,  which  brings  the  damage  as- 
sessment under  Rev.  Civ.  Code,  art.  1934,  Sf 
1.2. 

"This  is  not  a  case  for  the  application  of 
article  2700,  for  it  ia  not  a  matter  of  repaiia 
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to  the  building ;  nor  can  article  2699  be  applied, 
because  the  defendant,  lessor  here,  was  in  grave 
fault,  and  that  article  provides  for  a  case  where 
the  lessor  is  'without  any  fault.'  Neither  can 
article  2697,  nor  the  last  paragraph  of  article 
2700,  be  invoked  as  the  rule,  because  the  de- 
fendant's agent  by  threats  of  seizure  coerced 
the  plaintiff  to  remain  in  the  house  and  keep  ber 
furniture  and  effects,  with  which  she  earned  her 
livelihood  and  carried  on  her  business,  in  the 
house,  and  exacted  the  rent  against  her  protest 
and  her  will,  all  of  which  the  defendant  had  no 
legal  right  to  do  under  these  articles,  which 
flowed  from  defendant's  neglect  of  duty  as  lessor 
at  the  beginning  of  the  trouble. 

"Defendant's  duty  as  lessor,  nnder  Rev.  Civ. 
Code,  art.  2692,  {  2,  was  'to  maintain  the  house 
in  a  condition  such  as  to  serve  for  the  use  for 
which  it  was  hired,'  and  this  she  could  have 
done  by  invoking  Rev.  Civ.  Code,  arts.  857,  864. 
865,  867,  against  the  Grunewald  Company  and 
their  contractor,  and  by  seeing  that  the  rented 
house,  occupied  by  plaintiff,  was  properly  braced 
and  supported,  as  the  proof  abundantly  shows ; 
and  this  duty  she  did  not  fulfill,  to  plaintiff's 
wrong  and  Injury.  The  adjudicated  cases  re- 
lied upon  by  defendant's  counsel  In  his  exceed- 
ingly able  argument,  viz.,  Redon  v.  Coffin,  11 
La.  Ann.  695,  and  Bonnecaze  v.  Beer,  reported 
in  37  La.  Ann.  531,  cannot  apply,  because  the 
facts  of  those  cases  were  totally  different  from 
those  of  the  instant  case. 

"Without  further  discussion,  I  think  that  Rev. 
Civ.  Code,  arts.  2668,  2729,  1930,  and  19.33,  S  3. 
find  application,  and  justify  the  plaintiff's  de- 
mand, as  also  do  Rev.  Civ.  Code,  arts.  21,  1964, 
1965;  and,  considering  the  rent  paid  by  defend- 
ant, without  consideration  received  therefor,  the 
actual  expense  and  trouble,  and  loss  of  time, 
and  disturbance  in  her  bnsiness,  I  think  that  the 
proof  justifies  the  award  of  damages  that  I 
have  made  in  her  favor. 

"The  defendant,  as  plaintiff  in  the  suit  a^inst 
the  Grunewald  Company,  now  pending  in  di- 
vision B,  can  obtain  reparation  for  all  her  loss 
and  damage.  If  she  (defendant)  is  not  held  in 
the  suit,  then  are  plaintifTs  wrongs  and  injuries 
without  remedy." 

Opinion. 

The  rdatlons  of  landlord  and  tenant  began 
between  plaintiff  and  defendant  as  far  back 
as  1902.  The  first  lease  between  them  was 
made  on  September  17,  1902,  to  commence  on 
the  let  of  October,  1902,  and  end  on  the  30th 
of  September,  1903.  This  lease  was  renewed 
on  August  10,  1903.  for  another  year  and 
from  year  to  year.  It  was  again  renewed  on 
the  7th  of  August,  1906,  to  commence  on  Oc- 
tober 1, 1906,  to  end  on  the  30th  of  September, 
1907,  at  the  rate  of  $9(X)  payable  monthly  at 
the  rate  of  $75  per  month. 

The  plaintiff  went  Into  possession  of  the 
leased  premises  from  the  commencement  of 
the  first  lease.  There  is  no  claim  or  pretense 
by  plaintiff  that  prior  to  the  17th  of  Sep- 
tember, 1906,  the  landlord  had  not  compiled 
with  all  the  obligationa  which  the  leases  im- 
posed upon  her  from  the  nature  of  the  con- 
tract under  article  2692  of  the  Civil  Code. 
There  Is  no  recital  in  the  leases  as  to  the 
special  purpose  and  use  for  which  the  prem- 
ises were  leased;  but  It  is  conceded  that 
plaintiff's  business  or  occupation  was  that  of 
keeping  furnished  rooms,  and  that  the  prem- 
ises were  leased  for  the  purposes  of  that 
business,  and  that  those  facts  were  known  to 
both  parties.    Plaintiff  alleges  that  after  the 
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milking  of  the  lease  oa  the  6Ui  of  August, 
1906,  which  was  to  commence  on  the  1st  of 
October,  1906,  and  to  end  on  the  30th  of 
September,  1907,  the  walls  of  all  of  the  rear 
of  the  bouse  leased  began  to  crack  and  open 
as  the  result  of  extenslre  ezcaTatlons  which 
were  made  on  the  property  adjacent  to  It, 
leased  to  the  Grunewald  Hotel  Ck>mpany; 
that  these  cracks  and  openings  made  the 
building  unfit  for  the  use  for  which  it  was 
leased,  and  said  Injuries  to  the  building  were 
continuous  in  character ;  that  it  would  cost 
thousands  of  dollars  to  reinstate  the  buUding 
and  make  It  fit  for  the  purpose  for  whtcb  It 
was  leased ;  that  the  rear  portion  would  have 
to  be  torn  down  and  rebuilt;  that  she  was 
unable  In  the  neighborhood  to  And  a  similar 
house  to  carry  on  her  business,  and  would  be 
obliged  to  glTe  it  up  and  lose  the  profits  which 
she  would  have  made,  and  in  contemplation  of 
the  parties.  The  prayer  of  the  petition  was 
that  the  defendant  be  cited,  that  the  lease  be 
annulled,  that  It  be  decreed  that  she  was  un- 
der no  obligation  to  pay  auy  morie  rent,  and 
that  she  recover  from  her  lessor  $5,127.35, 
with  legal  interest  from  Judicial  demand. 
From  what  has  been  stated,  it  will  be  seen 
that  we  have  not  to  deal  with  a  case  where 
from  defects  inherent  In  the  building  Itself 
It  bad  become  unfit  to  carry  on  the  business 
for  which  It  was  leased,  nor  Is  It  one  where 
Its  unfitness  for  the  business  had  been  oc- 
casioned by  any  affirmative  act  of  the  defend- 
ant herself,  but  that  this  condition  of  things 
arose  from  the  action  of  third  persona  by 
the  application  of  external  force  In  erecting 
on  their  own  property  very  heavy  buildings 
(13  or  14  stories  high),  which  required  for 
their  construction  deep  excavations  to  be 
made  In  the  earth  and  pilings  50  or  60  feet 
long  to  be  driven  down  therein  by  st«am 
pile  drivers.  The  driving  of  the  pilings  oc- 
casioned violent  vibrations  of  the  ground,  and 
the  great  weight  of  the  buildings  caused  the 
earth  on  which  the  leased  building  stood  to 
Blip  and  settle  to  the  extent  stated,  with  the 
results  complained  of. 

There  can  be  no  question  that,  from  the 
nature  of  the  contract  of  lease,  the  lessor  Is 
bound,  without  any  clause  to  that  efCect: 

(1)  To  deliver  the  thing  leased  to  the  leasee. 

(2)  To  maintain  the  thing  in  a  condition 
such  as  to  serve  for  the  use  for  which  it  was 
hired. 

(3)  To  cause  the  lessee  to  be  in  peaceable 
possession  of  the  thing  during  the  continu- 
ance of  the  lease,  for  that  Is  the  text  of  the 
law.  Civ.  Code,  art  2692.  These  In  general 
terms  are  the  obligations  of  the  lessor;  but 
dlfTerent  articles  of  the  Code  must  be  read 
together.  As-  bearing  upon  the  provisions  of 
that  article,  we  should  consider  the  following 
special  articles  of  the  Code  on  the  subject 
of  letting  and  hiring,  coupled  with  general 
principles  of  law  as  applicable  to  the  particu- 
lar situation  of  this  case. 

"Art  2697.  If,  during  the  lease,  the  thing  be 
totally  destroyed  by  an  unforeseen  event,  or  if  it 


be  taken  for  a  purpose  of  public  utility,  thr 
lease  U  at  an  end.  If  it  be  only  destroyed  in 
part,  the  lessee  may  either  demand  a  dimlnutiai 
of  the  price,  or  a  revocation  of  the  lease.  lo 
neither  case  has  be  any  claim  for  damages." 

"Art  2699.  If,  without  anv  fault  of  the  lessor, 
the  thing  cease  to  be  fit  for  the  purpose  for 
which  it  was  leased,  or  if  the  use  be  much  im- 
peded, as  if  a  neighbor,  by  raising  his  walls, 
shall  intercept  the  light  of  a  house  leased,  the 
lessee  may,  according  to  circumstances,  obtain 
the  annulment  of  the  lease,  but  has  no  claim 
for  Indemnity. 

"Art  2700.  If,  during  the  continuance  of  the 
lease,  the  thine  leased  should  be  in  want  of  re- 
pairs, and  if  those  repairs  cannot  be  postponed 
until  the  expiration  of  the  lease,  the  tenant  muat 
suffer  such  repairs  to  be  made,  whatever  be  tht 
inconveniences  he  undergoes  thereby,  and  thonih 
he  be  deprived  either  totally  or  in  part  of  toe 
use  of  the  thing  leased  to  him  during  the  mak- 
ing of  the  repairs.  But,  in  case  such  repain 
should  continue  for  a  longer  time  than  one 
month,  the  price  of  the  rent  shall  be  lessened 
in  proportion  to  the  time  during  which  the  re- 
pairs have  continued,  and  to  the  parts  of  tht 
tenement  of  the  use  of  which  the  lessee  has 
thereby  been  deprived.  And  the  whole  of  the 
rent  snail  be  remitted.  If  the  repairs  have  been 
of  such  nature  as  to  oblige  the  tenant  to  lean 
the  house  or  room  and  to  take  another  hoase. 
while  that  which  he  had  leased  was  repairing." 

"Art  2703.  The  lessor  is  not  bound  to  gait- 
antee  the  lessee  against  disturbances  cansed  by 
persons  not  claiming  any  right  to  the  premises; 
but  in  that  case  the  lessee  has  a  right  of  action 
for  damages  against  the  person  occasioning  such 
disturbance." 

The  French  text  of  that  article  was  as  fol- 
lows: 

"Le  bailleur  n'est  pas  tenn  de  garantir  Is 
preneur  du  trouble  que  dea  tiers  apportent  par 
vole  de  fait  &  sa  Jouissance,  sans  pr^tendie 
d'aHleurs  aucun  droit  sur  la  chose  louee;  saof 
au  preneur  ft  les  poutsuivre  en  son  nom,  et  t 
demander,  s'il  y  tenet  des  dommages-interets  de 
ces  voles  de  fait" 

It  was  shown  on  the  trial  that  as  a  matter 
of  fact  that  plaintiff  continued  to  occupy  he> 
self,  up  to  the  end  of  the  lease  of  1906  and 
1907,  some  parts  of  the  front  building,  and 
that  she  kept  all  of  her  furniture  packed 
therein,  ready  to  abandon  the  premises. 

It  will  be  seen  that  while  article  2692  of 
the  Civil  Code  enumerates  the  rights  to 
which  a  lessee  Is  entitled,  it  does  not  de- 
clare therein  what  effect  would  follow, 
should  she  not  in  tact  bsve  obtained  them 
in  particular  cases.  It  is  left  to  other  ar- 
ticles of  the  Code  to  declare  what  relief 
should  be  given  and  what  remedy  accorded  to 
a  lessee  under  dlfTerent  circumstances.  In 
view  of  the  fact  that  peaceable  pcmsession 
of  the  thing  leased  is  the  very  object  of  a 
contract  of  lease.  It  was  reasonable  and 
proper  to  expect  that  the  price  the  lessee 
should  pay  for  such  possession  should  be  re- 
duced or  entirely  remitted  as  that  possession 
should  partially  or  entirely  fail;  for  uuder 
these  circumstances  the  contract  would  have 
been  partially  or  entirely  without  cause.  It 
would  not  follow,  however,  because  the  con- 
sideration had  partially  or  entirely  failed, 
that  the  lessee  should  recover  damages  from 
bis  lessor.  The  basis  for  a  daim  of  damages 
Is  a  fault  and  it  might  well  be  that  in  some 
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glTen  case  th»  lessor  wonM  be  unable  to 
comply  with  bis  obligations  and  yet  be  free 
from  fault  The  law,  therefore,  deals  equi- 
tably with  both  parties  under  special  cir- 
cumstances. Under  some  circumstances  it 
limits  the  relief  of  the  lessee  to  a  reduction 
of  rent;  under  others,  to  remission  of  the 
same  in  entirety  and  a  cancellation  of  the 
contract  of  lease;  under  others,  absolving 
the  lessor  from  all  blame,  it  requires  the 
lessee  to  bring  his  action  against  third  par- 
ties troubling  or  disturbing  bis  rights. 

Where  the  rights  of  a  lessee  are  disturbed 
by  third  parties  not  claiming  any  right  to 
the  premises,  and  under  circumstances  which 
bring  the  case  under  the  provisions  of  ar- 
ticle 2703,  the  lessor  Is  protected  from  attack 
by  the  lessee  under  Its  express  terms.  What 
we  have  to  determine,  therefore,  is  whether 
the  disturbance  of  which  the  plaintiff  com- 
plains was  one  for  which  she  can  have  relief 
or  recourse  against  her  lessor  for  the  same,  as 
she  has  done  In  this  Instance,  or  whether  she 
has  made  a  mistake  and  directed  her  attack 
against  the  wrong  person;  whether,  if  she 
has  any  recourse  against  her  lessor,  the  relief 
and  remedy  which  she  seeks  Is  that  to  which 
she  is  entitled  by  law. 

PlalntlfTs  action,  as  brought.  Is  one  against 
her  lessor,  asking  the  cancellation  of  the 
lease  and  that  she  be  decreed  absolved  from 
the  payment  of  all  rent,  coupled  with  a  de- 
mand against  her  lessor  for  damages,  not 
as  the  direct  author  of  those  alleged  to  have 
been  suffered  by  her  through  any  personal 
act  of  her  own,  but  as  arising  from  an  al- 
leged failure  on  her  part  to  carry  out  her 
obligations  of  warranty,  which  required  her 
to  cause  her  lessee  to  be  maintained  In  peace- 
able possession  of  the  thing  leased  during 
the  continuance  of  the  lease. 

There  can  be  no  doubt  that  under  the  cir- 
cumstances of  this  case  her  demand  for  a 
cancellation  of  the  lease  and  a  remission  of 
the  rent  in  entirety,  under  the  lease,  was 
well  grounded;  but  with  this  right  on  her 
part  was  her  accompanying  duty  of  vacating 
the  premises.  She  could  not  have  the  lease 
canceled  and  at  the  same  time  remain  In  the 
buUdlng,  as  she  did,  making  no  payment 
whatever  to  the  owner  for  lo  doing.  De- 
fendant's agent  recognized  at  once,  on  being 
informed  of  the  disturbance  of  her  posses- 
sion, her  wish  to  abandon  the  premises.  He, 
In  fact,  advised  her  to  do  so,  as  the  premises 
were  In  a  dangerous  condition.  In  the  tes- 
timony given  by  her  on  her  own  behalf,  she 
declared  that  she  had  Intended  to  leave,  and 
had  prepared  to  do  so,  but  was  compelled  to 
remain  in  the  building  by  reason  of  a  threat 
from  the  kgent  that,  If  she  attempted  to 
leave  without  payment  of  the  rent,  he  would 
seize  her  furniture  under  a  writ  of  provision- 
al seizure.  We  think  plaintiff  must  have 
been  undkr  a  mlsapprehensidn  touching  that 
matter.  The  agent,  we  think,  may  have 
Claimed  that  the  lessor  was  entitled  to  rent 
up  to  the  time  of  the  vacating  of  the  prem- 


ises by  the  plaintiff,  and  threatened  to  en- 
force payment  of  that  rent  by  provisional 
seizure;  but  we  question  that  he  did  more 
than  this.  Be  that  as  it  may,  his  threat 
to  have  recourse  to  Judicial  proceedings  was 
no  ground  for  her  remaining  on  the  premises. 
She  had  the  legal  right  to  cancel  the  lease, 
as  matters  stood,  and  vacate  the  premises, 
and  she  should  have  done  so.  We  say  she 
had  the  right  to  cancel  the  lease,  for  the 
reason  that  the  situation  was  not  one  call- 
ing for  •Repairs"  to  the  building,  but  for  a 
"reconstruction"  of  the  same.  Quoad  the 
plaintiff's  business  of  renting  rooms,  the 
building  had  become  utterly  unfit. 

The  law  does  not  require  the  lessor  to  re- 
construct buildings  at  great  expense  for  the 
benefit  of  the  lessee.  The  expense  of  recon- 
struction may  exceed  the  means  of  the  lessor 
and  be  out  of  all  proportion  to  the  rent  which 
he  would  receive  from  the  lessee.  He  might 
not  have  been  willing  to  rebuild  on  his  own 
account  He  cannot  be  expected  to  do  so  in 
the  Interest  of  the  lessee.  We  will  cease  fur- 
ther discussion  of  this  subject  for  the  pres- 
ent, and  return  to  a  consideration  of  the 
article  of  the  Code  referred  to,  and  to  the 
effect  that  the  provisions  of  that  article  have 
upon  the  rights  and  obligations  of  the  par- 
ties. 

ArUde  2708  ot  the  OvU  Code  is  taken 
from  article  1726  of  the  Code  Napolten.  The 
English  translation  of  the  article  leaves  out 
a  translation  of  the  words  "voles  de  fait" 
The  French  article  itself  does  not  define 
what  is  meant  by  those  words.  They  are 
placed  In  the  article  as  having  a  well  under- 
stood and  known  meaning. 

We  understand  those  words  as  applying 
to  disturbances  which  the  lessee  has  the 
tight  himself  to  resist;  disturbances  against 
whi(^  the  lessee  can  protect  himself  by  hav- 
ing recourse  to  legal  proceedings.  An  il- 
l%al  act  is  a  "voie  de  fait"  A  legal  act  is 
not 

French  commentators  say  tliat  article  1726 
of  the  Code  Napol6on  does  not  mean  that  a 
'*voie  de  fait"  Is  to  be  found  on  every  occa- 
sion where  the  disturbances  are  caused  by 
persons  claiming  no  right  to  the  premises 
leased.  It  however,  excludes,  as  not  being 
"voles  de  fait"  acts  of  disturbances  which 
are  committed  in  the  exercise  of  a  legal 
right  as,  for  instance,  the  building  on  one's 
own  premises  of  a  building  or  wall  directly 
opposite  to  the  windows  or  openings  of  the 
dwelling  or  house  of  the  next-door  neighbor. 
The  disturbances  must  come  from  the  com- 
mission by  third  parties  of  a  tort  "nn  acte 
Illegal  est  'une  vole  de  falf  or  les  voles  de 
fait  ne  donnent  pas  lieu  a  garantie  contre 
le  bailleur.  Le  preneur  a  son  action  contre 
I'auteur  dn  trouble,"  says  Laurent  "Des 
tiers  peuvent  entraver  la  Joulssance  du  pre- 
neur; le  bailleur  repond-il  de  ce  trouble?" 
(asks  the  same  author).  "II  faut  dlstlnguer" 
Che  answers).    "Si  ce  sont  des  voles  de  fait 
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le  balUeur  n'est  paa  gaxant  *  *  *  SI 
I'entrave  qu'on  tiers  apporte  &  la  Joulssance 
du  preneur  est  Texerclse  d'on  droit,  I'ar- 
tide  1725  est  Inapplicable;  on  ne  pent  pas 
dire  que  celul  qui  use  de  son  droit  commette 
une  Tole  de  fait,  laquelle  est  un  d61it" 

Laurent  (volume  25,  p.  170,  {  160),  under 
the  heading  of  "Trouble  de  fait,"  discusses 
article  1725  of  the  Code  Napolton  aa  fol- 
lows: 

"Le  baillenr  n'est  pas  tena  d«  garandr  le 
preneur  da  trouble  ^ue  les  tleia  apportent  par 
Toie  de  fait  &  sa  jouissance,  sans  prgtendre 
d'ailleurs  aucun  droit  sur  la  chose  looee ;  sanf 
au  preneur  ft  les  poursolvre  en  son  nom  personel 
(article  1725).  Fourauol  le  bailleur  n'est-il  pas 
tenu  des  troubles  de  fait?  On  ponrralt  dire  que 
I>eu  importe  la  cause  dn  trouble;  le  preneur  ne 
jouit  pas  quand  11  est  tronbli,  et  le  baillenr 
s'est  engage  ft  le  faire  jouir  paisiblement.  Telle 
serait,  en  effet,  la  consequence  logique  de  I'ob- 
ligation  que  le  bailleur  contracte  de  falre  jouir 
paisiblement  le  preneur  de  la  chose  loute  pend- 
ant la  dur^e  dn  bail.  La  lol  n'a  ptw  admis  cette 
consequence,  parce  qu'elle  suppose  que  les 
troubles  de  fait  sont  dus  ft  une  negligence  du 
preneur,  qui  n'a  pas  surreille  <Msez  activement 
la  chose  fouee;  ou  lis  sont  dus  ft  des  inimities 
personelles;  dans  cette  supposition,  ll  serait  in- 
juste  de  rendre  le  bailleur  responsable.  L'art- 
icle  1725  indique  encore  un  autre  motif:  c'est 
que  le  preneur  a  une  action  personnelle  contre 
les  auteurs  du  trouble.  (1)  Ueneralement  cetta 
action  lui  sufBt.    *    •    •  •' 

In  tbe  present  case  the  authors  of  the  dls- 
tarbance  are  known,  and  It  is  not  claimed 
that  they  are  Insolvent  It  will  be  necessary 
to  examine,  therefore,  whether  in  this  case 
tbe  Grunewald  Hotel  Company  was  acting 
within  the  limits  of  its  legal  rights,  or  wheth- 
er by  reason  of  the  manner  of  its  erecting  the 
buildings  on  its  own  property,  or  in  the  fail- 
ure on  its  part  to  take  proper  precautions  to 
guard  tbe  interests  of  tliird  parties,  it  went 
outside  of  the  limits  of  its  legal  rights  and 
subjected  itself  to  an  action  ex  delicto. 
There  existed  no  contractual  relations  be- 
tween that  company  and  either  the  plalntUT 
or  the  defendant  In  this  case.  If  by  its 
course  it  made  Itself  liable  to  third  parties 
for  the  damages  caused.  Its  responsibility  ex- 
tended directly  to  each  of  the  parties  to  tills 
litigation.  While  It  violated  the  rights  of 
the  owner  quoad  property  rights,  it  equally 
violated  the  rights  of  possession  of  the  lessee. 
It  therefore  subjected  itself  to  actions 
against  it  at  the  hands  of  the  owner  and  also 
of  the  lessee. 

The  plaintiff  in  this  case  seeks  to  avoid  the 
legal  consequences  of  article  2703  of  the  Civil 
Code  by  charging  her  with  a  fault  committed 
in  the  premises,  and  in  tills  position  she  was 
sustained  by  the  district  court  In  thus  con- 
cluding, we  think  both  were  in  error.  To  say 
in  one  and  the  same  article  that  the  lessor 
is  not  subject  to  obligations  of  warranty  aris- 
ing from  the  acts  of  third  parties  under  given 
circumstances,  and  yet  be  liable  under  those 
obligations  for  the  same  acts,  Is  a  contradic- 
tion in  terms.    Tlie  law  having  accorded  to 


the  lessee  herself  the  means  of  protecting  iter 
own  rights,  it  was  her  duty  to  avail  herself 
of  those  means,  and,  falling  so  to  do,  she  can- 
not throw  the  responsibility  for  the  result 
ui)on  her  lessor,  who,  by  the  terms  of  the  law. 
Is  under  that  state  of  facts  freed  from  the 
obligation  of  guarding  her  interests. 

We  do  not  think  it  can  be  disputed  that 
where  a  person,  being  authorized  legally  to 
do  a  certain  thing,  does  it  in  a  way  injurious 
to  third  parties  and  regardless  of  their  rights, 
to  the  extent  of  his  departure  from  the  legal 
requirements  which  attached  to  the  situation 
he  renders  himself  liable  to  persons  injured 
by  Ills  acts  to  actions  sounding  in  damages. 
In  this  matter  one  of  two  things  has  happen- 
ed. The  Gmnewald  Hotel  Company  either 
acted  In  strict  accord  with  its  rights,  or  it 
has  passed  outside  the  llmitB  of  Its  rights 
and  subjected  Itself  to  actions  of  damages 
for  tort  If  the  latter  be  the  case,  plaintiff 
has  no  action  against  the  defendant  onder 
article  2703. 

If  the  former  be  the  case,  while  the  plain- 
tiff might  be  entitled  to  relief  of  some  kind 
at  the  bands  of  her  lessor,  it  would  not  go  to 
the  extent  of  holding  her  liable  to  an  action 
for  damages  for  all  the  consequences  result- 
ing from  her  possession  being  disturbed  par- 
tially or  ^tlrely.  She  would  be  limited  ei- 
ther to  a  claim  for  a  redaction  of  rent  or  to 
a  demand  for  the  cancellation  of  the  lease, 
with  the  rights  flowing  from  such  cancelia- 
Uon. 

We  do  not  think,  under  tbe  pleadings,  tliat 
we  can  pass  upon  and  adjust  the  rights  and 
obligations  of  the  parties  as  resulting  from 
the  fact  that  plaintiff  has  paid  to  the  defend- 
ant under  protest  the  full  amount  of  tbe  rent 
during  the  whole  period  of  the  lease,  while 
she  has  herself  occupied  (for  residential  pur- 
poses, at  least)  a  part  of  the  leased  premises. 
If  tbe  plaintiff  has  paid  unduly  and  in  error 
more  money  to  the  defendant  than  she  was 
legally  called  upon  to  pay  under  the  circum- 
stances, and  if  the  defendant  has  received 
more  than  she  was  entitled  to  receive,  the  law 
points  out  the  remedy  for  such  a  situation, 
and  to  that  remedy  the  plaintiff  must  l>e  rtie- 
gated. 

For  the  reasons  herein  assigned,  it  is  here- 
by ordered,  adjudged,  and  decreed  tliat  the 
Judgment  appealed  from  be  and  the  same  Is 
hereby  annulled,  avoided,  and  reversed,  and 
It  le  now  adjudged  and  decreed  that  plain- 
tiff's demand  tliat  the  lease  be  declared  can- 
celed as  of  date  of  the  Judicial  demand  be 
recognized,  and  the  lease  is  so  decreed,  and 
that  she  be  decreed  absolved  from  payment 
of  the  stipulated  rent  from  that  date,  but 
plaintiff's  demand  for  damages  be  denied; 
that  defendant  pay  the  costs  of  the  lower 
court  and  the  plaintiff  pay  the  costs  of  ap- 
peal, and  the  right  of  plaintiff  to  recover 
rents  paid  since  Judicial  demand  trom  her 
lessor  be  reserved. 
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No.  17.404. 

1.  TRAOES  CO.  ▼.  CAVAROC  CO.,  Umlted. 
(Supreme  Court  of  Louisiana.     March  1,  1909. 

Rebearings  Denied  March  29,  1909.) 

L  Bamkbuptct   ({   20*)  — LiKN  fob  Rkht— 
Vauditt  Against  Tbubtee. 

The  appointment,  under  a  state  law,  hi  • 
■tate  court,  of  a  receiver  to  a  corporation,  is 
valid,  and  the  administration  ot  the  receiver 
continues  to  be  valid  until  the  jurisdiction  of 
the  court  is  ousted  by  the  filing  of  a  petition 
to  force  the  corporation  into  involuntary  banlc- 
mptcy,  followed  by  the  adjudication  in  bank- 
ruptcy, and  where  a  lessor  has  proceeded,  in  the 
receivership,  to  enforce  his  claim  and  lien  (aris- 
ing out  of  a  contract  of  lease,  antedating  by 
more  than  four  months  the  filing  of  the  petition 
in  l>ankruptcy)  for  rent,  not  yet  due,  against 
the  proceeds  in  the  hands  of  the  receiver  of 
the  property  found  on  the  leased  premises,  the 
jurisdiction  of  the  state  court,  quoad  such  claim 
and  lien  is  not  ousted  by  the  filing  of  such  peti- 
tion, Dor  does  the  bankrupt  law  dispossess  the 
state  court  of  the  property  upon  which  the  lien 
bears,  though  there  was  no  rent  actually  due 
at  the  time  that  the  lessee  was  adjudicated  a 
bankrupt. 

[Kd.  Note.— For  other  cases,  see  Bankruptcy, 
Dec  Dig.  {  20.*1 

2.  Bankkxtptct  (§  20*)  — Effect  upon  Pbo- 

CEEDiNos  IN  State  Coubt. 

The  state  court  having  appointed  a  receiv- 
er to  a  coriwration,  and  the  receiver  having 
come  into  possession  of  a  fund  derived  maiiily 
from  the  sale  of  movables  found  on  premises 
which  had  been  leased  to  the  corporation,  and 
the  lessor  having  asserted  bis  claim,  lien,  and 
right  of  pledge  against  such  movables  and  the 
proceeds  thereof,  and  the  receivership  then  tak- 
ing the  form  of  "winding  up  the  affairs  of  an 
insolvent  corporation,"  which  was  followed  by 
a  petition  for  involuntary  bankruptcy,  such 
court  should  do  no  more,  with  respect  to  the 
fund  in  its  possession,  than  determine,  as  be- 
tween the  claim  of  the  lessor  and  claims  arising 
out  of  the  receivership,  the  question  of  pref- 
erence, and  enforce  the  lien  and  right  of  pledge 
of  the  lessor,  after  which  the  balance  of  the 
fund,  if  any,  should  lie  turned  over  to  the  trus- 
tee fn  bankruptcy,  and  the  other  claimants 
relegated  to  the  bankruptcy  court  for  the  fur- 
ther settlement  of  their  demands. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy. 
Dec.  Dig.  {  20.*] 

(Syllabus  by  the  Ck>art.) 

Appeal  from  Civil  District  Court,  Parish  of 
Orleans;    Walter  Byers  Sommervllle,  Judge. 

Action  by  the  I.  Trager  Company  against 
the  Cavaroc  Company,  Limited,  for  the  ap- 
pointment of  a  receiver.  Sol  Levi  was  ap- 
pointed receiver,  and  from  a  subsequent  or- 
der directing  blm  to  turn  over  the  property 
In  bis  bands  to  the  trustee  In  bankruptcy  of 
defendant,  both  Levi,  Individually  and  as 
receiver,  and  plalntlfC  appeal.  Reversed  and 
remanded. 

Charles  Rosen  and  Lazarus,  Michel  &  Laz- 
arus, for  appellant  Levi.  Rice  A  Montgom- 
ery, for  appellant  Pokomy.  Dart  &  Ker- 
nan,  for  appellees  City  Bank  &  Trust  Com- 
pany and  others. 


Statement  of  the  Ose. 
MONROE,  J.  Plaintiff,  a  creditor,  filed  a 
petition  in  the  dvll  district  court,  alleging 
that  the  defendant  company  was  Insolvent, 
that  its  affairs  were  being  grossly  misman- 
aged, thereby  Jeopardizing  the  rights  of 
the  stockholders  and  creditors,  and  that  Its 
stockholders  had  declared,  by  resolution,  that 
It  was  unable  to  meet  Its  obligations  as  they 
matured,  and  praying  that  a  receiver  be 
appointed.  Defendant  answered,  admitting 
that  plaintiff  is  a  creditor,  admitting  the 
adoption  of  the  resolution  referred  to  In 
the  petition,  but  denying  the  alleged  Insol- 
vency and  mismanagement,  and  submitting 
the  question  of  the  appointment  vel  non  of 
the  receiver  to  the  judgment  of  the  court 
Sol  Levi  was  thereupon  appointed  receiver, 
and,  having  qualified,  caused  an  inventory 
to  be  made  and  filed,  obtained  authority  to 
employ  counsel  and  to  continue  the  business 
of  the  company  as  a  going  concern,  and  gen- 
erally discharged  the  duties  incidental  to  his 
position.  At  a  later  date,  he  filed  a  petition 
setting  forth  the  Insolvency  of  the  company, 
alleging  that  there  was  no  reasonable  ground 
for  believing  that  its  affairs  could  be  so  ad- 
ministered as  to  pay  its  debts,  and  praying 
that  he  be  authorized  to  sell  its  property; 
and,  the  order  having  been  obtained,  the  prop- 
erty was  sold.  Thereafter  he  filed  a  provi- 
sional account,  showing  a  balance  on  hand 
of  $6,000.54,  after  deducting  from  the  total 
amount  received  the  money  actually  disburs- 
ed under  orders  of  court,  against  which  were 
charged  as  privileged  debts  certain  expenses 
of  administration,  such  as  fees,  commissions, 
insurance  premiums,  etc.  This  account  was 
opposed  by  several  of  the  creditors,  Includ- 
ing the  lessor,  and  at  that  stage  of  the  pro- 
ceeding the  receiver  presented  to  the  court 
a  motion  setting  forth  that  Cavaroc  Com- 
pany, Limited,  had  been  adjudicated  an  In- 
voluntary bankrupt,  that  he  (the  receiver) 
had  been  elected  trustee  and  had  qualified 
In  that  capacity,  and  that  the  funds  In  his 
bands,  as  receiver,  "except  such  funds  as  ap- 
pear on  said  account  as  privileged  charges  of 
attorneys,  receiver,  notary  public,  appraiser, 
and  other  preference  charges  of  administra- 
tion," should  be  turned  over  to  him  as  trus- 
tee. Service  of  this  motion  having  been  ac- 
cepted by  the  counsel  representing  the  par- 
ties In  interest,  the  complaining  creditors 
(In  the  bankruptcy  proceeding)  and  the  les- 
sor answered,  the  latter  Insisting  that  the 
funds  In  question  shall  be  retained  In  the 
state  court  until  his  rights  with  respect 
thereto  shall  have  been  determined,  whilst 
the  creditors  take  the  position  that  the  en- 
tire amount  should  be  turned  over  to  the 
trustee  in  bankruptcy.  The  court  a  qua  gave 
judgment  ordering  the  receiver  to  turn  over 
the  entire  amount,  and  he.  Individually  and 
as  receiver,  and  bis  attorneys,  for  themselves 
and  the  lessor,  have  appealed. 
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Opinion. 

The  creditors,  who  have  not  appealed, 
think  that  the  whole  fund  In  the  hands  of 
the  receiver  should  be  turned  over  to  the 
trustee,  and,  hence,  that  the  Judgment  ap- 
pealed from  should  be  affirmed. 

The  receiver  and  his  attorneys  think  that 
the  court  a  qua  should  deduct  from  the  fund 
the  expenses  of  its  own  administration  and 
turn  over  to  the  trustee  the  balance.  The 
lessor  insists  that  the  whole  fund  be  re- 
tained by  the  state  court,  for  the  reasons 
that,  in  February,  1907,  be  leased  to  Cavaroc 
Company,  Limited,  the  store,  recently  occu- 
pied by  it,  at  a  rental  of  $350  a  month,  for 
a  term  beginning  March  1,  1907,  and  ending 
September  80, 1912,  and  had  a  lessor's  privi- 
lege and  right  of  pledge  for  the  aggregate 
amount  due  and  to  become  due  under  his 
contract  upon  the  property  which  waa  con- 
tained in  said  store  when  the  receiver  was 
appointed;  that  be  has  the  same  privilege 
and  right  with  respect  to  the  fund  in  ques- 
tion which  was  derived  from  the  sale  of 
said  property;  and  that  his  rigbt  in  the 
premises  should  be  determined  in  the  court 
now  having  the  custody  of  said  fund.  The 
receiver  was  appointed  May  14,  1908,  the 
petition  In  bankruptcy  was  filed  July  17, 
1908,  and  the  adjudication  In  bankruptcy  was 
made  on  August  11, 1908. 

The  rent  notes  were  paid,  as  they  matured, 
up  to  August  1,  1908,  inclusive,  so  that  when 
the  lessee  was  adjudicated  a  bankrupt  there 
was  nothing  actually  due,  but  the  lessor 
claims  an  amount  "to  become  due"  which 
exceeds  that  in  the  hands  of  the  receiver. 

Considering  whether  the  fund  in  question 
should  be  transferred  to  the  trustee  of  the 
lessee  and  the  lessor  compelled  to  follow 
it  into  the  bankruptcy  court,  we  conclude 
that  the  lessor  had  a  lien  and  right  of  pledge 
and  detention,  to  secure  the  payment  of  his 
rent  due  and  to  become  due,  upon  the  mova- 
bles found  in  the  leased  premises,  whlcH 
Hen  and  right  extend  to  the  fund  in  the 
hands  of  the  receiver  as  the  proceeds  of  said 
movables;  that  this  lien  and  right  is  his 
property,  and  not  that  of  the  lessee,  and 
was  not  surrendered  in  bankruptcy  by  the 
lessee;  that,  prior  to  the  proceedings  in 
bankruptcy  the  lessor,  in  the  manner  provid- 
ed by  law,  was  prosecuting,  in  the  state 
court,  hla  claim  against  the  lessee  for  rent 
due  and  to  become  due,  and  was  seeking  to 
enforce  his  lien  and  right  of  pledge  against 
said  movables,  and  against  the  proceeds 
thereof,  then  in  the  custody  of  the  court, 
through  its  receiver,  and  that  the  bankrupt 
act  does  not  devest  the  state  court  of  Juris- 
diction of  the  case  or  confer  upon  the  trus- 
tee of  the  bankrupt  lessee  the  right  to  take 
away  the  fund  affected  by  the  lessor's  lien 
until  his  claim  has  been  adjudicated  and 
satisfied  therefrom.  These  conclusions,  we 
think,  are  sustained  by  the  following  provi- 
sions of  law  and  rulings  of  the  courts,  to 
wit: 


"The  lessor  has,  for  the  payment  of  his  lest 
and  other  obligations  of  the  lease,  a  right  of 
pledge  on  the  movable  effects  of  the  leases 
whicn  are  found  on  the  property  leased."  Rev. 
Civ.  Code,  art  2705. 

"The  right  which  the  lessor  has  over  th« 
products  of  the  estate  and  on  the  movables 
which  are  found  on  the  place  leased,  for  hit 
rent,  is  of  a  liigber  nature  than  a  mere  privi- 
lege. The  latter  is  only  enforced  on  the  pries 
arising  from  the  sale  of  movables  to  which  it 
applies.  It  does  not  enable  the  creditor  to 
take  or  keep  the  effects,  themgelves,  specially. 
The  lessor,  on  the  contrary,  may  take  the  ef- 
fects, themselves,  and  retain  them  uitil  he  is 
paid.*'     Rev.  Civ.  Code,  art  3218. 

"When  the  lessor  sues  for  his  rent,  whether 
the  same  be  due  or  not  due,  he  may  obtain 
the  provisional  seizure  of  such  furniture,  or 
Other  property,  as  may  be  found  in  the  hoass 
or  attached  to  the  land  leased  by  him."  Cod* 
Prac.  art  287. 

"The  plaintiff  has  proved  that  he  was  the 
lessor  of  the  property,  •  •  •  and  that  the 
rent  claimed  was  due.  He  had,  therefore,  a 
lien  and  a  right  of  detention  upon  the  property 
on  the  premises,  for  the  security  of  his  rent 
That  lien  was  his  property  and  as  valuable  to 
him  as  if  he  were  the  owner  of  the  property 
itself,  and  no  sheriff  or  marshal,  under  execu- 
tion against  a  third  person,  had  any  right  to 
take  away  the  property  before  paying  the  land- 
lord."    Robb  V.  Wagner,  5  La.  Ann.  112. 

"The  lessor  has  a  privilege  as  well  for  rent 
not  dne  as  for  rent  due,  and  is  entitled  to  that 
privilege  in  preference  to  a  creditor  who  hai 
made  a  seizure  upon  execntion."  Robinson  v. 
Staples,  6  La.  Ann.  712;  Conrad  v.  Patxelt 
29  La.  Ann.  477. 

"The  syndic  may,  on  proper  showing,  or 
proper  proceeding,  compel  the  liquidation  of 
the  pledge,  by  sale,  so  as  to  ascertain  any  pos- 
sible residuum  applicable  to  other  creditors, 
but  he  does  hot  acquire  the  right  to  demand 
the  surrender  of  the  pledged  property  into  Ms 
official  control  and  administration  and  subject 
to  the  costs  and  diarge  thereof."  Renshaw  v. 
His  Creditors,  40  La.  Ann.  37.  8  South.  403. 

Quoting  from  syllabus  In  Marshall  t. 
Knox,  16  Wall.  551,  21  L.  Ed.  481. 

"(1)  The  district  court  had  no  jurisdiction  to 
compel  a  lessor  and  the  sheriff,  by  a  mle  io 
bankruptcy,  to  deliver  up  possession  to  the  as- 
signee in  bankruptcy  of  goods  which  were  in 
custody  of  the  sheriff  under  a  writ  of  seizure 
from  a  stale  court  and  held  for  the  rent  of  the 
lessor;  nei'her  the  sheriff  nor  the  lessor  being 
party  to  the  proceeding  in  bankruptcy.    •    *   * 

"(3)  The  lessor  and  the  sheriff  had  the  right 
under  the  law  of  Louisiana,  giving  a  lien  for 
rent,  to  the  possession  of  the  ^ods,  for  the 
payment  of  the  rent  which  had  been  seized  for 
that  purpose,  before  the  proceeding  in  banii- 
rnptcy,  and  the  assignee  in  bankruptcy  could 
not  take  them  from  their  possession.  Where 
goods  have  been  sold  by  the  assignee,  the  les- 
sor may  recover  of  him  the  full  value  of  the 
goods,  clear  of  all  CTrpenses,  whether  the  as- 
signee realized  the  value  or  not  Glmited  to  the 
amount  of  rent  that  he  is  entitled  to  be  paid), 
and  taxable  costs." 

In  the  body  of  the  opinion  it  la  said: 

"But  we  think  It  very  clear  that  the  com- 
plainant had  a  right  to  the  possession  that  Be 
claimed.  The  fourteenth  section  of  Banlir. 
Act  July  1.  1898,  c.  541,  30  Stat.  550  (U.  S. 
Comp.  St.  1901,  p.  3427),  it  is  true,  vests  in 
the  assignee  all  the  property  and  estate  of  the 
bankrupt,  'although  the  same  is  then  attached 
on  mesne  process,  as  the  property  of  the  debt- 
or, and  shall  dissolve  any  such  attachment 
made  within  four  months  next  preceding  the 
commencement  of  such  proceeding.'  But  this 
clause  evidently  refers  to  those  cases  of  orig- 
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inal  proceM  of  attachment  v^ch  only  become 
perfected  liens  by  the  jadgmenta  which  may 
ensne.  The  lessor's  lien  for  rent  on  the  goods 
of  his  tenant,  sitnate  on  the  premises,  is  one 
of  the  strongest  and  most  favored  in  the  law 
of  Lionisiana.  *  *  *  When  the  rent  accmes, 
or  even  before  it  is  due,  if  the  lessor  appre- 
hends that  the  goods  may  be  removed,  he  may 
have  a  writ  of  provisional  seizure  to  the  sher- 
iff, who.  by  virtue  thereof,  takes  possession  of 
the  goods  and  sells  them,  iu  due  coarse,  as 
soon  as  the  roart  has  recognized  the  amomit  of 
rent  for  which  they  are  liable.'' 

In  the  case  of  Yeatman  t.  New  Orleans 
Saving  Institution,  96  U.  &  764,  24  U  Sd. 
689,  It  was  said: 

"In  the  case  of  Goddard  v.  Weaver,  1  Woods, 
2C0,  Fed.  Cas.  No.  6,496,  it  was  well  said 
that  the  assignee  takes  o:^  the  bankrupt's  In- 
terest in  the  property.  He  has  no  right  or 
title  to  the  interest  which  other  parties  have 
therein  nor  any  control  over  the  same,  further 
than  is  expressly  given  to  him  by  the  bankrupt 
act,  as  auxiliary  to  the  preservation  of  the 
bankrupt's  estate  for  the  oenefit  of  his  cred- 
itors. It  would  be  absurd  to  contend  that  the 
assignee  in  bankruptcy  becomes,  ipso  facto, 
seiseii]  and  possessed,  in  entirety  as  trustee,  of 
any  article  of  property  In  which  the  bankrupt 
has  any  interest  or  abate." 

And  It  was  held  (quoting  the  syUabus) : 

"Where  a  pledge  of  property  was  made  in 
good  faith  by  the  bankrupt,  and  for  valuable 
consideration,  and  not  in  violation  of  the  pro- 
visions of  the  bankrupt  law,  the  assignee  can- 
not recover  the  property  except  by  redeeming 
it.  The  assignee  in  bankruptcy  takes  the  title 
to  the  bankrupt's  property,  subject  to  all  equi- 
ties, liens,  or  incumbrances  which  existed 
a^nst  the  property  in  the  hands  of  the  bank- 
rupt, whether  created  by  operation  of  law  or 
by  act  of  the  bankrupt,  except  such  attach- 
menta  and  transfers  as  the  law  avoids." 

In  Clarke  v.  Larremore,  Trustee,  188  U. 
S.  486,  23  Sup.  Ct  363,  47  L.  Ed.  655,  it  ap- 
peared that  the  plalntift  obtained  judgment 
against  one  Kenny  for,  say,  $20,000,  and  Is- 
sued execution,  under  which  be  caused  to 
be  seized  certain  goods  and  fixtures  belong- 
ing to  bis  debtor,  which  were  sold  by  the 
sheriff,  for,  say  $12,000;  that  one  Abbet, 
shortly  after  the  seizure,  levied  an  attach- 
ment upon  the  same  property,  and,  attack- 
ing the  Judgment  obtained  by  Clarke  as 
fraudulent,  obtained  an  order  restraining 
the  sheriff  from  paying  over  to  him  the  pro- 
ceeds of  the  sale.  Upon  a  hearing,  however, 
the  court  decided  that  Clarke's  claim  was  just, 
and  set  aside  the  restraining  order,  and 
thereupon,  before  the  sheriff  had  returned 
the  execution  or  paid  over  the  money  collect- 
ed on  it,  a  petition  in  Involuntary  bankrupt- 
cy was  filed  against  Kenny,  and  an  order  was 
obtained  from  the  United  States  court  re- 
straining the  sheriff  from  making  such  pay- 
ment Thereafter,  Kenny  was  adjudged  a 
.bankrupt,  and  Larremore,  having  been  ap- 
pointed trustee,  the  Judge  of  the  District 
Gourtr  made  a  further  order  directing  the 
sheriff  to  pay  over  said  money  to  him,  which 
order  was  affirmed  by  the  Court  of  Appeals, 
and  the  matter  was  then  taken  to  the  Su- 
preme Court,  where  the  ruling  complained  of 
was  again  afilrmed.     In  deciding  the  case. 


however,  Mr.  Justice  Brewer  (speaking  for 
the  court)  was  careful  to  call  attention  to 
the  fact  that  the  seizing  creditor  had  no  oth- 
er lien  to  rely  on  than  tliat  resulting  from 
the  seizure.    He  said : 

"The  Judgment  in  favor  of  petitioners  against 
Kenny  was  not,  like  that  in  Metcalf  Bros.  v. 
Barker,  187  U.  S.  166,  23  Sup.  Ct.  67,  47  L. 
Bd.  122,  •  •  •  one  giving  effect  to  a  lien 
theretofore  existing,  but  one  which,  witii  the 
levy  of  an  execution  thereou,  created  the  lien; 
and  as  judgment,  execution,  and  levv  were  all 
within  four  mouths  prior  to  the  filing  of  ttie 
petition  in  bankruptcy,  the  lien  created  thereby 
became  null  and  void  on  the  adjudication  in 
bankruptcy." 

In  the  case  of  Metcalf  Bros.  v.  Barker,  187 
U.  S.  165,  23  Sup.  Ct  67,  47  L.  Ed.  122  (thus 
referred  to  by  Justice  Brewer),  It  appeared 
that  plaintiffs  instituted  a  Judgment  cred- 
itors' action  to  set  aside  certain  fraudulent 
transfers  of  property  and  a  fraudulent  re- 
ceivership, and  obtained  Judgment  enforcing 
the  Hen,  accorded  them  by  law,  on  the  prop- 
erty which  was  thus  uncovered.  It  was 
some  time,  however,  before  the  Judgment  was 
affirmed  on  appeal,  and,  within  four  months 
preceding  such  affirmance,  their  debtors  filed 
a  petition  In  bankruptcy.  Thereafter  the 
trustee  enjoined  further  proceedings  under 
the  Judgment  so  obtained,  and  the  case,  hav- 
ing been  taken  to  the  Court  of  Appeals,  was 
certified  to  the  Supreme  Court,  where  it  was 
held  (quoting  the  syllabus) : 

"(1)  Judgment  creditors  of  a  bankrupt,  by 
commencing  a  judgment  creditors'  action  more 
than  four  mon&g  before  the  petition  in  bank- 
ruptcy is  filed,  acquire  a  lien  on  the  property 
of  the  bankrupt  of  which  they  are  not  deprived 
by  the  bankruptcy  act  of  July  1,  1888,  c.  641, 
{  67f.  30  Stat  664,  666  (TJ.  S.  Comp.  ^t.  1901, 

ft.  3450),  because  the  judgment  enforcing  the 
ieu  is  recovered  less  than  four  months  prior 
to  the  filing  of  such  petition,  although,  by  that 
section,  all  judgments  obtained  against  a  bank- 
rupt within  that  period  are  avoided,  as  this 
provision  must  be  regarded  as  referring  only  to 
judgments  granting  uens,  and  not  to  judgments 
which  enforce  an  otherwise  valid  pre-existing 
lien. 

"(2)  A  court  of  bankruptcy  is  without  juris- 
dicaon  to  enjoin  further  proceedings  under  the 
judgment  of  a  state  conrt  in  a  judgment  cred- 
itors' action  commenced  before  the  passage  of 
the  bankruptcy  act  which  set  aside,  as  fraud- 
ulent certain  transfers  of  property  made  by  the 
bankrupt  and  directed  the  payment  of  the 
amount  of  the  Judgment  out  of  the  proceeds  of 
a  sale  of  the  Judgment  debtor's  property  under 
an  order  of  the  state  court" 

In  ScbaU  t.  Klnsella,  117  La.  687,  42  South. 
221,  property,  which  had  been  seized  for 
rent,  was  In  the  hands  of  the  sheriff,  and 
the  trustee  in  bankruptcy  of  the  lessee  inter- 
vened In  the  suit  and  claimed  It 

It  was  held  that : 

"Where  a  lessor  sues  his  tenant  for  one 
month's  rent  due  him  under  a  lease,  and  simul- 
taneously seizes  movables  on  the  leased  prem- 
ises, under  the  conversatory  writ  of  provisional 
seizure,  the  privilege  which  secures,  in  favor 
of  the  lessor,  payment  of  the  rent,  does  not 
spring  ftom  the  seizure,  bnt  is  a  lien  granted, 
as  of  the  date  of  the  lease,  by  the  law  itself. 
Where,  pending  such  a  suit  the  defendant 
before  judgment  is  adjudicated  a  voluntary 


Digitized  by 


Google 


952 


48  SOUTHBKN  RBPORTBR. 


(La- 


bankrupt,  •  •  •  the  effect  of  the  adjndica- 
tion  is  not  Ipso  facto  to  abate  the  aait  and  re- 
lease the  seizure.  •  *  •  Should  judgment  be 
rendered  in  favor  of  the  plaintiff,  with  recogni- 
tion of  the  lessor's  privilege,  the  property  seiz- 
ed should  be  sold,  and  the  plaintiffs'  debt  and 
costs  paid  out  of  the  proceeds,  the  residue  of 
the  proceeds  being  turned  over  to  the  trustee." 

In  the  case  at  bar,  the  property  or  the  pro- 
ceeds thereof  were  in  the  bands,  not  of  the 
sherifT,  but  of  another  officer  of  the  state 
court,  to  wit,  the  receiver  «ppoInted  by  that 
court,  who  held  the  property,  not  under  a 
writ  of  provisional  seizure,  but  under  the 
law  and  by  virtue  of  bis  appointment  The 
lessor,  however,  appeared  in  court  and  as- 
serted the  privilege  that  the  law  gives  him, 
and  that,  as  the  property  was  already  In  cus- 
todla  legls,  was  all  that  It  was  necessary  or 
possible  for  him  to  do.  Robinson  v.  Staples, 
5  La.  Ann.  712;  Conrad  t.  Patzelt,  29  La. 
Ann.  477 ;  HIU  &  Co.  v.  Bourcier  &  Pond,  29 
La.  Ann.  844;  Am.  &  Eng.  Enc.  of  Law  (2d 
Ed.)  vol.  23,  pp.  1042,  1056. 

We  are,  therefore,  of  opinion  that  the  fund 
In  dispute,  upon  the  whole  of  which  the  les- 
sor Is  asserting  a  privilege  and  right  of  pledge, 
established  by  law  and  antedating  the  com- 
mencement of  the  proceedings  in  bankruptcy 
against  his  lessee,  should  remain  where  It 
is  until  his  (the  lessor's)  rights  with  respect 
thereto  are  ascertained  and  determined. 

Should  it  be  found  that  the  privilege  of  the 
lessor  secures  only  the  rent  falling  due  with- 
in the  year  following  the  filing  the  petition, 
or  the  adjudication.  In  bankruptcy  (as  the 
case  may  be)  against  the  lessee,  there  will  be 
more  money  than  will  be  needed  to  meet  hia 
claim;  otherwise  there  will  not  be  enough, 
and  a  question  of  priority  will  arise  between 
him  and  those  whose  claims  are  recognized 
on  the  account 

His  counsel  concedes  that  the  recognized 
claims  for  certain  expenses  take  precedence 
of  the  lessor's,  though  he  and  the  other  coun- 
sel differ  as  to  what  is  to  be  included  in  those 
expenses. 

Whatever  It  may  be.  It  the  state  court  is 
to  determine  the  rights  of  the  lessor  quoad 
the  fund  on  hand,  It  will  be  necessary  for  It 
to  determine,  as  between  him  and  the  cred- 
itors claiming  a  higher  privilege  on  that 
fund,  as  to  their  rights.  The  claims  of  these 
creditors,  however  (referring  to  those  whose 
names  appear  on  the  account  filed  by  the 
receiver),  arise  out  of  the  receivership,  and, 
as  the  appointment  of  the  receiver  was  of 
itself  an  act  of  bankruptcy,  we  are  of  opinion 
that  the  question  of  the  payment  of  their 
claims  should  be  determined  In  the  bankrupt- 
cy court  In  other  words.  In  arriving  at  the 
amount  which  may  be  due  to  the  lessor,  the 
District  Court  should,  up  to  a  certain  point, 
deal  with  the  matter  as  though  It  were  gov- 


erned by  the  state  law  (since.  In  our  opin- 
ion, the  bankruptcy  act  does  not  affect  the 
lessor's  rights) ;  but,  after  making  allowance 
for  such  claims  as  the  state  law  prefers  to 
that  of  the  lessor,  and  after  the  demands  of 
the  lessor  are  (if  possible)  satisfied,  the  ques- 
tion of  the  right  of  the  receiver,  and  of  the 
others  whom  he  has  placed  on  his  account, 
to  be  paid,  or  to  be  paid  by  preference,  quoad 
the  other  creditors  of  the  estate,  together 
with  the  balance  of  the  fund  on  hand,  should 
be  relegated  and  turned  over  to  the  bank- 
ruptcy court  and  the  trustee.  Randolf  & 
Randolf  y.  Scruggs,  190  U.  S.  633,  23  Sup.  Ct 
710,  47  L.  Ed.  1165,  and  note. 

We  have  carefully  considered.  In  this  con- 
nection, the  following  language  (to  which  we 
have  been  referred  by  counsel)  used  by  the 
Supreme  Court  of  the  United  States  In  Re 
Watts,  190  U.  S.  35,  23  Sup.  Ct  727  (47  L.  Ed. 
933),  to  wit: 

"We  do  not  understand  it  to  be  contended 
that  the  passage  of  the  bankruptcy  act  in  it- 
self, suspended  the  statute  of  Indiana  in  re- 
lation to  the  appointment  of  receivers,  bat  only 
that,  when  the  proceedings  for  such  appointment 
took  the  form,  as  they  did  here,  of  winding  ap 
the  affairs  of  the  involved  corporation,  the  pro- 
ceedings in  bankruptcy  displaced  those  in  the 
state  court  and  terminated  the  jurisdiction  of 
the  latter.  •  •  •  It  has  already  been  as- 
sumed that  the  bankruptcy  proceedings  operat- 
ed to  suspend  the  further  administration  of  the 
insolvent  estate  in  the  state  court,  but  it  re- 
mained for  the  state  court  to  transfer  the  as- 
sets, settle  the  accounts  of  its  receiver,  and 
close  its  connection  with  the  matter.  Eirrors, 
if  any,  committed  in  so  doing,  could  be  Tecti6ed 
in  due  course  and  in  the  designated  way." 

But  we  do  not  deduce  from  it  that  in  a  case 
such  as  this,  where  the  receivership  (itself 
an  act  of  Insolvency)  began  with  an  admis- 
sion that  the  corporation  was  unable  to  pay 
its  debts  as  they  matured,  which  was  follow- 
ed by  proceedings  which  unmistakably  took 
the  form  of  "winding  up  the  affairs  of  the  in- 
solvent corporation,"  it  would  be  proper  for  a 
state  court  to  undertake,  in  view  of  the  sub- 
sequent proceedings  in  bankruptcy  against 
the  corporation,  to  do  more,  with  respect  to 
any  fund  In  its  possession  arising  from  the 
sale  of  the  property  of  the  corporation,  than 
to  enforce  pre-existing  valid  liens,  the  hold- 
ers of  which  were  asserting  them  when  such 
proceedings  were  begun,  after  which  the 
balance,  if  any,  should  be  turned  over  to  the 
trustee  In  bankruptcy. 

It  is  therefore  ordered,  adjudged,  and  de- 
creed that  the  Judgment  appealed  from  be 
annulled,  avoided,  and  reversed,  and  that  the 
case  be  remanded  to  the  district  court  to  be 
there  proceeded  with  according  to  law  and 
to  the  views  expressed  In  this  opinion,  the 
costs  of  this  proceeding  to  be  paid  from  the 
fund  in  the  hands  of  the  receiver. 
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No.   16,467. 

ANSLBT  T.  STUART. 

fSapreme  Ooart  of  Louisiana.    March  18,  1908. 

On  tlie  Merits,  Mardi  1, 1009.) 

1.  Appeal  and  Bbbob  ({  817*)— Bohd— Sxtt- 
ficibnct. 

Where  an  appeal  is  granted  to  the  defend- 
ant, wlio  is  sned  indiTidually  and  as  ezecntor, 
the  order  is  broad  enough  to  inciude  him  in  both 
latpacities,  and,  where  the  appeal  bond  is  ex- 
ecuted in  his  name,  it  will  suffice  at  least  to 
maintain  the  appeal  by  him  individnally. 

[Ed.  Note.— Pot  other  cases,  see  Appeal  and  Er- 
ror, Cent.  Dig.  {{  2017-2021;  Dec  Dig.  8377.»1 

2.  Appeal  and  Bbbob   (J  361*)— Petition— 

SUFFIOIENCT. 

Attorneys,  in  moving  for  an  appeal,  act  in 
a  representative  capacity,  and  it  would  require 
very  clear  and  convincing  recitals  to  show  that 
they,  in  so  moving,  were  acting  for  themselves 
and  not  in  behalf  of  their  client,  especially  when 
the  attorneys  are  no  parties  to  the  judgment 
appealed  from. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  i  361.*] 

5.  Appeal  and  Ebbob  (f  301*)— Motion  fob 
Appeal— Vebbal  Ebbob. 

Where  the  motion  for  appeal  recites  that 
the  defendant  "is  informed  and  verily  believes 
there  is  error  to  his  prejudice  in  the  final  judg- 
ment rendered  herein  against  him,  and  in  favor 
of  the  defendant,"  it  is  patent  that  the  word 
"defendant"  was  intended  for  "plaintiff,"  in 
whose  favor  the  judgment  was  rendered. 

[Bd.  Note. — For  other  cases,  see  Appeal  and 
Birror,  Dec  Dig.  S  361.*] 

On  the  Merits. 

4.  Afpkal  and  E2BB0B  (§  663*)— Recobd— Re- 
citals IN  Clebk'b  Cebtificatk»— Minute 
Entbt  of  Judgment. 

The  minute  entry  on  the  day  on  which  a 
Judgment  by  default  was  confirmed  showed  "that 
certain  persons  were  sworn  and  testified  on 
behalf  of  the  plaintiff,  and  that  documentary 
evidence  was  also  introduced  on  his  behalf.*' 
This  statement  was  corroborated  by  the  declara- 
tion made  by  the  judge  in  the  judgment  in  the 
case  that  the  judgment  by  default  was  confirmed 
"on  plaintiff's  producing  due  proof  of  his  de- 
mand." 

The  recital  in  the  clerk's  certificate  that  the 
transcript  lodged  in  the  Supreme  Court  "con- 
tains all  the  evidence  adduced  on  the  trial  of 
the  cause"  yields  to  the  minute  entry. 

[Kd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  M  2853-2855;  Dec  Dig.  { 
663.*] 

6.  Appeal  and  Ebbob  ({  926*)— Rccobd— Du- 
TT  OF  Appellant. 

It  does  not  follow  from  the  fact  that  the 
documentary  efvidence  adduced  by  the  plaintiff 
in  confirmation  of  a  judgment  by  default  was 
not  marked  "filed"  by  the  clerk  that  it  was  not 
considered  and  acted  upon  by  the  judge.  The 
nonfiling  of  the  same  was  not  a  fault  imputable 
to  the  appellee.  It  is  the  duty  of  the  party  de- 
siring to  appeal  from  a  judgment  to  see  that 
the  record  for  use  in  the  Supreme  Court  be 
properly  made  out  Code  Prac.  arts.  601,  602. 
[E!d.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  |  026.*] 

6.  Appeal  and  Ebbob  (|  907*)  —  Pbesuvp- 

TTONS. 

An  appellant  seeking  to  have  a  judgment 
of  the  lower  court  reviewed  must  meet  and 
overcome  a  presumption  that  the  conclusions  of 


the  trial  judge  an  correct  and  based  on  good 
and  sufficient  evidence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  8673 ;   Dec  Dig.  I  907.*] 

7.  Appeal  and  Ebbob  (J  481*)— Stat  of  Pbo- 
CEEDIN08— Minute  E]ntbt. 

There  was  no  "stay  of  proceedings"  order- 
ed by  the  court  in  this  case.  The  minute  en- 
try relied  on  by  appellant  as  such  was  a  mere 
transcription  in  the  minute  book  of  the  rule  to 
show  cause  itself,  which  the  party  asking  for  the 
rule  sought  to  have  acted  on. 

[E3d.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  i  481.*] 

8.  Names  ({  16*)— Idem  Sonans. 

There  was  no  uncertainty  as  to  defendant 
in  the  case-.  The  misspelling  of  the  name  could 
mislead  no'  one,  under  the  doctrine  of  idem 
sonans.  The  identity  of  defendant  was  also 
fixed  by  the  pleadings. 

[Ed.  Note.— For  other  cases,  see  Names,  Cent 
Dig.  $S  12-14;    Dec  Dig.  {  IB.*] 

9.  Appeal  and  Ebbob  ({  485*)— Subfknbivb 
Appeal  from  Obdeb— 'Effect. 

A  suspensive  appeal  from  an  order  of  the 
trial  judge  pendente  lite  requiring  defendant  to 
deliver  under  a  writ  of  sequestration  certain 
certificates  of  stock  to  the  sheriff  does  not  sus- 
pnd  until  that  appeal  is  disposed  of  proceed- 
ings being  carried  on  in  the  main  suit 

[Ed.  Note.— For  other  cases,  see  Appeal  and  Er- 
ror, Cent.  Dig.  5§  2264-2274;  Dec  Dig.  i  485.*} 

(Syllabus  by  the  Court.) 

Appeal  from  Civil  District  Court,  Parish 
of  Orleans;   Fred  Durleve  King,  Judge. 

Action  by  M.  Ei  Ansley  against  C.  D.  Sta- 
art  Judgment  for  plaintiff,  and  defendant 
appeals.  Motion  to  dismiss  overruled,  and 
Judgment  affirmed. 

See,  also,  121  La.  629,  46  South.  675. 

Dlnkelsplel,  Hart  &  Davey,  for  appellant 
Lazarus,  Michel  &  Lazarus,  for  appellee. 

On  Motion  to  Dismiss. 

LAND,  J.  This  Is  a  suit  against  O.  D. 
Stuart,  Individually  and  as  executor  of  the 
estate  of  William  H.  Stuart,  to  recover  2,450 
shares  of  the  capital  stock  of  the  Ansley 
Land  Company,  Limited.  The  petition  r^- 
resented  that  1,000  shares  of  said  stock  were 
pledged  as  collateral  security  for  the  pay- 
ment of  a  note  for  $525,  delivered  to  the 
late  William  H.  Stuart;  that  950  shares  were 
delivered  to  C.  D.  Stuart  to  secure  a  loan 
of  $200;  and  that  500  shares  were  transfer- 
red to  C.  D.  Stuart,  without  any  considera- 
tion, to  be  by  him  held  In  trust  for  the 
plainticr.  The  petition  represents  that  plain- 
tiff had  deposited  in  the  registry  of  the  court 
a  sum  of  money  sofflclent  to  discharge  both 
of  said  debts,  principal  and  interest,  and 
was  therefore  entitled  to  the  return  of  all  of 
said  shares  of  stock.  The  petition  charged 
that  the  said  O.  D.  Stuart,  as  secretary  and 
treasurer  of  said  company,  was  about  to 
have  the  said  1,950  shares  of  stock  trans- 
ferred to  himself  on  the  books  of  the  con- 
cern, with  the  Intent  to  defraud  the  plain- 
tiff,  and   that  petitioner  feared   that  said 
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Stnart  might  make  nse  of  his  possession  of 
tbe  certificates  of  stock  to  send  tbem  out  of 
the  Jnrisdlctlon  of  the  court,  and  might  con- 
ceal, part  with,  or  dispose  of  the  same  dur- 
ing the  pendency  of  the  salt  Plaintiff  pray- 
ed for  a  writ  of  Injunction  directed  to  C.  V. 
Stuart,  Individually  and  as  secretary  and 
treasurer  of  the  Ansley  Land  Company,  Lim- 
ited, restraining  him  from  transferring  said 
shares  of  stock  on  the  books  of  said  com- 
pany, and  for  a  writ  of  sequestration  direct- 
ing the  seizure  of  the  certificates  represent- 
ing said  shares  of  stock. 

The  petition  prayed  that  O.  D.  Stuart,  In- 
dividually and  as  executor  of  William  H. 
Stuart,  be  cited,  and  for  Judgment  against 
him  in  both  of  his  said  capacities,  decreeing 
that  plaintiff  is  the  owner  of  all  of  said 
certificates  of  stock,  and  is  entitled  to  the 
possession  of  the  same,  and  maintaining  and 
perpetuating  the  writs  prayed  for,  and  for 
costs  and  general  relief. 
'The  writs  Issued  as  prayed  for,  and  the 
sheriff  notified  the  defendant  of  the  seizure 
In  his  hands  of  the  certificates  described  In 
tbe  petition,  and  demanded  possession  of 
the  same.  The  defendant  declined  to  de- 
liver the  certificate.  Thereupon  the  plain- 
tiff ruled  the  defendant  to  compel  him  to 
deliver  tbe  said  certificates  to  tbe  sheriff. 
This  rule  was  tried  and  made  absolute,  and 
at  the  same  time  all  the  rules  and  excep- 
tions filed  by  the  defendant  were  discharged 
and  overruled.  This  Judgment  was  signed 
on  May  2,  1900,  and  a  suspensive  appeal 
was  granted  therefrom  on  May  4,  1906. 
This  appeal  was  perfected,  and  Is  now  pend- 
ing in  this  court,  under  No.  16,149. 

On  May  4,  1906,  a  Judgment  by  default 
was  entered  against  the  defendant,  C.  D. 
Stuart  On  May  7,  1906,  the  defendant  mov- 
ed to  set  aside  the  default  on  the  ground 
that  the  suspensive  appeal  taken  on  May  4, 
1906,  had  divested  tbe  Jurisdiction  of  the 
court  during  its  pendency.  On  May  10,  1906, 
the  Judgment  of  default  was  confirmed.  On 
May  11,  1900,  the  defendant  moved  to  set 
aside  the  Judgment  on  various  grounds. 
On  November  30,  1906,  defendant  moved  the 
court  to  order  the  plaintiff  to  give  new  se- 
curity on  the  Injunction  and  sequestration 
bonds.  On  January  4,  1907,  the  motion  for 
a  new  trial  was  overruled,  and  the  Judgment 
was  signed.  The  defendant  thereupon  ob- 
tained an  order  for  a  suspensive  appeal,  and 
executed  bond  In  the  sum  fixed  by  the  court. 

The  motion  and  order  for  appeal  reads  as 
follows: 

"M.  E.  Ansley  vs.  C.  D.  Stuart  No.  73,166. 
Civil  District  Court,  DiviRion  B. 

"On  motion  of  Dinkelspiel,  Hart  &  Davey, 
attorneys  for  the  defendant,  and  on  suggesting 
to  tbe  court  that  be  is  informed  and  verily  be- 
lieves there  is  error  to  his  prejudice  in  the  final 
judgment  herein  rendered  against  him,  and  in 
favor  of  tbe  defendant,  and  that  he  is  desirous 
of  appealing  therefrom. 

"It  is  ordered  by  the  court  that  mover  be 
allowed  a  suspensive  appeal  from  said  judgment, 
returnable  to  the  honorable  the  Supreme  Court 


of  tbe  state  of  Louisiana  on  the  third  Monday 
of  January^  1907,  upon  his  furnishing  bond  In 
the  sum  of  thirty-seven  thousand  five  hundred 
dollars,  conditioned  according  to  law." 

The  bond  recites  that  Charles  D.  Stuart 
as  principal,  and  W.  O.  Hart  as  surety,  are 
held  and  firmly  bound,  etc.;  that  the  said 
Stuart  bad  filed  bis  motion  for  an  appeal 
from  a  final  Judgment  rendered  against  him 
In  said  suit  on  May  10,  1906,  and  signed 
January  4,  1907;  and  that  the  condition  of 
the  obligation  is  such  that  tbe  above-bound 
C.  D.  Stuart  shall  prosecute  his  said  appeal 
and  shall  satisfy  whatever  Judgment  may 
be  rendered  against  him,  or  that  the  same 
shall  be  satisfied  by  tbe  proceeds  of  his  es- 
tate, real  or  personal,  if  he  be  cast  in  the 
appeal,  otherwise  that  the  surety  shall  be 
liable  in  bis  place.  The  bond  Is  signed  O.  D. 
Stuart  by  his  attorneys  of  record,  and  by 
W.  O.  Hart 

We  will  consider  the  grounda  of  the  mo- 
tion to  dismiss  in  their  order: 

1.  That  It  does  not  appear  on  whose  l>e- 
half  or  In  whose  Interest  the  appeal  herein 
sought  to  be  effected  was  obtained,  whether 
in  favor  of  C.  D.  Stuart  individually,  or  the 
estate  of  William  H.  Stuart  of  which  C.  D. 
Stuart  is  the  testamentary  executor. 

The  term  "defendant"  used  in  the  motion 
for  an  appeal,  is  broad  enough  to  Include 
O.  D.  Stuart  in  both  of  his  capacities.  It  is 
to.be  noted  that  the  default  was  entered 
against  "the  defendant  O.  D.  Stuart"  and 
that  he  appears  as  the  defendant  In  the  titie 
of  the  suit. 

2.  The  contention  that  the  appeal  was 
granted  to  the  attorneys  and  not  to  the  de- 
fendant needs  no  discussion.  Logically  and 
grammatically,  the  defendant  was  the  "mov- 
er" on  the  face  of  tbe  record.  Tbe  attor- 
neys appeared  merely  as  bis  representatives. 

8.  The  contention  that  C.  D.  Stuart  fur- 
nished no  bond  for  the  prosecution  of  the 
appeal  Is  refuted  by  the  bond  itself. 

4,  5.  These  grounds  assume  that  tbe  at- 
torneys took  the  appeal  in  tbelr  own  behalf. 
The  appeal  was  taken  from  the  final  Judg- 
ment rendered  "against  the  defendant."  The 
addendum  In  the  motion  that  this  Judgment 
was  in  "favor  of  the  defendant"  is  manifest- 
ly a  clerical  error,  as  shown  by  the  Judg- 
ment itself. 

6.  Tbe  bond  shows  on  Its  face  that  it  was 
executed  by  Charles  D.  Stuart,  and  it  is  at 
least  sufficient  to  support  an  appeal  by  blm 
individually.  The  bond  recites  the  date  of 
the  Judgment  appealed  from,  and  its  condi- 
tions are  in  due  form. 

The  motion  to  dismiss  Is  therefore  ova<- 
ruled. 

Statement  of  the  Case — On  the  Merits. 

NICHOLLS,  J.  This  case  has  been  befors 
this  court  upon  several  occasions  on  Incident- 
al questions,  as  will  be  seen  by  reference  to 
the  decisions  reported  in  119  La.  1,  43  South. 
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882;  119  La.  250,  44  South.  204 :  and  121  La. 
029.  46  South.  675. 

The  Issues  between  the  parties  on  the  main 
demand  are  concisely  stated  in  the  opinion 
pronounced  by  Justice  LAND  on  the  motion 
made  to  dismiss  the  present  appeal.  It  is 
unnecessary  to  repeat  them  here. 

The  matters  we  haye  to  deal  with  at  the 
present  time  are  the  Issues  raised  In  the 
main  action  on  the  appeal  taken  by  the  de- 
fendant from  the  Judgment  rendered  by  the 
district  court  on  May  10,  1906,  and  signed  on 
January  4,  1908,  confirming  a  judgment  by 
default  entered  on  the  4th  of  May,  1906. 

On  April  14,  1904,  defendant  excepted  that 
plaintiffs  petition  disclosed  no  cause  of  ac- 
tion, and  that  there  was  an  improper  Joinder 
of  parties  and  a  misjoinder  of  parties  de- 
fendant On  the  same  day  defendant  filed  a 
motion  to  dissolve  the  attachment,  and  also 
a  motion  to  dissolve  the  sequestration  on  the 
same  grounds — that  plaintifTs  petition  dis- 
closed no  ground  of  action,  and  that  there 
was  a  misjoinder  of  parties  defendant  The 
only  exceptions  filed  by  the  defendant  to  the 
main  action  seem  to  have  been  those  referred 
to  above. 

On  June  23,  1904,  a  rule  was  taken  on  the 
defendant  to  compel  him  to  deliver  forthwith 
to  the  sherUt  the  certificates  of  stock  describ- 
ed In  said  rule  and  ordered  to  be  sequestered 
on  the  23d  of  March,  1906.  This  rule,  togeth- 
er with  the  exceptions  filed  to  the  main  de- 
mand and  the  several  rules  to  dissolve  the 
attachment  and  sequestrations,  were  tried 
and  submitted.  On  Ma^  2,  1906,  the  court 
rendered  Judgment  making  the  rule  of  23d 
of  January,  1904,  to  compel  delivery  of  the 
certificates  of  stock  to  the  sheriff,  absolute, 
and  discharged  the  exceptions  to  the  main 
action  and  the  motions  and  rules  to  dissolve 
the  attachment  and  sequestration.  On  May 
4,  1906,  a  suspensive  appeal  was  granted  the 
defendant  from  this  Judgment  On  the  same 
day  (May  4,  1906)  a  Judgment  by  default  was 
entered  against  defendant 

The  Judgment  so  rendered  was  as  follows: 

"the  rale  herein  taken  by  plaintiff  filed  Jane 
2S,  1904,  upon  C.  D.  Staart,  to  compel  him  to 
deliver  forthwith  to  the  sheriff  the  certificates 
of  stock  described  in  said  rule  and  sequestered 
in  the  above-entitled  suit,  having  been  submitted 
to  the  conrt,  and  the  court  considering  the  law, 
for  the  reasons  orally  aasimed: 

"It  is  ordered,  adjudged,  and  decreed  that 
said  rule  be  made  absolute,  and  that  according- 
ly C.  D.  Stuart  be  and  he  is  hereby  ordered  to 
deliver  to  the  civil  sheritC  for  the  parish  of 
Orleans,  the  certificates  of  shares  of  the  capital 
stock  of  the  Ansley  Land  Co.,  Limited,  viz., 
certificate  No.  13  for  950  shares,  certificates 
Nos.  31  and  32,  each  for  000  shares,  certificate 
No.  28  for  100  shares,  certificate  No.  29  for  50 
shares,  certificate  No.  30  for  SO  shares,  certifi- 
cate No.  34  for  100  shares,  certificate  No.  35 
for  100  shares,  and  certificate  No.  36  for  100 
•hares. 

"It  is  farther  ordered  that  the  rule  herein 
taken  on  May  4,  1904,  by  Louis  Winson  upon 
Thomas  Connell,  Esq.,  clerk  of  civil  district 
court  for  this  parish,  to  pay  to  the  constable 
of  the  First  city  court  five  hundred  and  seventy- 
tiro  dollars  and  costs  deposited  with  said  cleric 
in  above-entitled  suit,  is  discharged. 


"It  is  farther  ordered  that  the  nile  herein 
taken  June  7,  1904,  by  Louis  Winson  upon  the 
clerk  of  this  court  to  the  same  effect,  is  also 
discharged.  It  Is  further  ordered  that  the 
rules  herein  taken  April  14  and  April  21,  1904, 
by  the  defendant  to  set  aside  the  injunction  is- 
sued herein,  are  discharged. 

"It  is  further  ordered  that  the  rule  herein  tak- 
en by  the  defendant  April  14,  1904,  to  set  aside 
the  writ  of  sequestration,  is  dismissed. 

"It  Is  further  ordered  that  the  exceptions 
herein  filed  by  defendant  on  April  14,  1904,  and 
June  24,  1904,  are  overruled.  It  is  further 
ordered  that  all  the  rules  herein  taken  to  set 
aside  _  the  writ  of  sequestration  herein  issued 
are  dismissed.  Judgment  read  and  rendered  in 
open  court  Tuesday,  April  24,  1906.  Judgment 
signed  in  open  court  May  2,  1906." 

On  May  4,  1906,  a  suspenslTe  appeal  was 
granted  defendant  from  this  decision  (under 
No.  16,149).  On  the  same  day  (May  4.  1906) 
a  Judgment  by  default  was  .entered  against 
the  defendant 

On  May  7,  1906,  on  the  suggestion  of  plain- 
tUTs  attorney  that  a  default  had  been  taken 
in  the  cause  on  May  4, 1906,  that  it  had  been 
Improperly  taken  because  a  suspensive  appeal 
had  been  asked  for,  granted,  and  perfected 
to  the  Supreme  Court  from  the  Judgment 
overruling  the  exception  and  in  other  mat- 
ters, which  Judgment  was  regularly  written 
out  and  signed,  and  therefore  the  court  was 
without  Jurisdiction  pending  the  appeal, 
plaintiff  was  ruled  to  show  cause  on  May  11, 
1906,  why  said  default  should  not  be  set 
aside  pending  said  appeal,  and  that  until 
said  matter  was  disposed  of  proceedings  be 
stayed. 

This  rule  does  not  seem  to  have  been  reach- 
ed and  disposed  of,  for  on  May  the  10th  the 
Judgment  by  default  was  confirmed.  The 
minute  entry  of  that  date  states  that: 

"The  cause  having  been  taken  up  on  con- 
firmation of  default  after  hearing  pleadings, 
counsel,  and  the  testimony  of  Myrioc  B.  Ansley 
aiid  W.  B.  Murphy,  sworn  on  behalf  of  plain- 
tiff, and  documentaiv  evidence  introduced  on 
behalf  of  plaintiff,  the  court  ordered  the  fol- 
lowing Judgment  to  be  entered." 

The  Judgment  so  referred  to  was  as  fol- 
lows: 

"On  motion  of  Henry  L  Lazarus,  attorney 
for  plaintiff,  Myrick  B.  Ansley,  and  on  pro- 
ducing due  proof  In  support  of  plaintiff's  de- 
mand, the  law  and  the  evidence  being  in  favor 
of  plaintiff,  it  Is  ordered,  adjudged,  and  decreed 
that  the  default  entered  herein  on  the  4th  day 
of  May,  1906,  be  now  confirmed  and  made 
final ;  and  it  is  further  ordered,  adjudged,  and 
decreed  that  plaintiff,  Myridc  K.  Ansley,  is  the 
owner  of  the  following  certificates  of  stock  in 
the  Ansley  Land  Company,  now  in  the  posses- 
sion or  subiect  to  the  control  of  C.  D.  Stuart 
defendant  herein:  Certificate  of  the  Ansley 
Land  Company  No.  13,  for  950  shares;  certif- 
icate of  the  Ansley  tami  Company  81  for  600 
shares ;  certificate  of  the  Ansley  Land  Company 
32  for  500  shares ;  certificate  of  the  Ansley  Land 
Company  28  for  100  shares;  certificate  of  the 
Ansley  Land  Company  29  for  60  shares ;  certif- 
icate of  the  Ansley  Land  Company  30  for  100 
shares-  certificate  of  the  Ansley  Land  Com- 
pany 84  for  100  shares;  certificate  of  the 
Ansley  Land  Company  36  for  100  shares. 

"It  is  farther  ordered,  adjudged,  and  decreed 
that  the  sum  of  seven  hundred  and  fifty  dol- 
lars tendered  by  said  Myrick  B.  Ansley  to  C.  D. 
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Stuart,  Individually  and  as  testamentair  execu- 
tor and  consigned  for  the  account  of  said  de- 
fendant, and  presentljr  in  the  possession  of  the 
cleric  of  the  civil  district  court,  holding  the 
same  under  the  tender  made  by  said  Myrick  E. 
Ansley  to  the  late  William  H.  Stuart,  of  whose 
estate  C.  D.  Stuart  is  executor,  and  to  G.  D. 
Stuart  individually  and  representative  capacity. 

Said  over  by  the  clerk  of  this  court  to  said  C. 
K  Stuart,  which  payment  is  adjudged  and  de- 
creed to  be  the  estate  of  William  H.  Stuart 
and  C.  D.  Stuart,  the  said  indebtedness  having 
been  secured  by  the  pledge  of  the  stock  certif- 
icates hereinbefore  enumerated,  and  which 
stock  is  herein  decreed  to  be  the  proi>ert7  of 
said  Myrick  E.  Ansley  and  the  saia  Myrick  E. 
Ansley  entitled  to  the  possession  thereof,  the 
indebtedness  for  which  said  stock  was  pledged, 
having  been  paid  and  discharged  by  said  My- 
rick El  Ansley  by  the  tender  and  deposit  of  the 
amount  of  said  indebtedness  with  accrued  inter- 
est, deposit  of  the  same  having  been  duly  made 
by  the  said  Myrick  E.  Ansley  with  the  clerk 
of  the  civil  district  court,  as  hereinbefore  re- 
cited. 

"It  is  further  ordered,  adjudged,  and  decreed 
that  the  writ  of  sequestration  issued  herein  be 
perpetuated  and  that  the  said  C.  D.  Stuart,  in 
accordance  with  the  terms  of  said  writ,  deliver 
into  the  possession  of  the  civil  sheriff  of  the 
parish  of  Orleans  the  certificates  of  stock  enu- 
merated and  described  in  this  decree,  and  the 
civil  sheriff  is  directed  to  deliver  to  the  plain- 
tiff, Myrick  B.  Ansley,  who  is  decreed  herein 
to  be  the  owner  thereof,  the  stock  certificates 
delivered  into  his  possession  by  C.  D.  Stuart 
as  aforesaid.  It  is  further  ordered,  adjudged, 
and  decreed  that  the  injunction  herein  issued 
be  made  perpetual,  and  that  the  said  C.  D. 
Stuart  be  perpetually  enjoined  from  making  any 
entries  on  the  books  of  said  corporation  af- 
fecting the  status  of  the  stock  standing  in  the 
name  of  Myrick  E.  Ansley,  and  which  stock  as 
hereinbefore  recited  is  decreed  to  be  the  proper- 
ty of  said  Mjrrick  E.  Ansley ;  and  C.  D.  Stuart 
is  further  enjoined  from  changing  the  status  of 
said  stock  on  the  records  of  said  corporation  as 
it  appeared  thereon  at  the  date  of  the  issuance 
of  the  writ  of  injunction. 

"It  is  further  ordered,  adjudged,  and  decreed 
that  all  costs  of  these  proceedings  be  paid  by 
the  defendant,  G.  D.  Stuart.  JudRinent  read 
and  rendered  in  open  court  May  10,  1906. 

"Judgment  read,  rendered  and  signed  in  open 
court  January  4,  1907." 

On  May  ll,  1906,  the  defendant  filed  the 
following  motion  to  annul  and  set  aside  the 
Judgment : 

"It  is  ordered  by  the  court  that  the  plaintiff 
do  show  cause  on  Friday,  May  18,  1906,  at 
11  o'clock  a.  m.,  why  the  judgment  herein  ren- 
dered on  May  10,  1906,  should  not  be  annulled 
and  set  aside  and  a  new  trial  granted  on  the 
following  grounds: 

"First.  Said  judgment  is  contrary  to  the  law 
and  the  evidence. 

"Second.  Said  judgment  was  rendered  without 
any  testimony  being  on  file  as  required  by  law. 

"Third.  Said  judgment  was  rendered  in  viola- 
tion of  an  order  of  this  court  staying  proceed- 
ings until  the  furnishing  of  bond  for  costs  by 
the  plaintiff. 

"Fourth.  Said  judgment  was  rendered  in  vio- 
lation of  an  order  of  this  court  staying  pro- 
ceedings pending  the  trial  of  the  rule  to  set 
aside  the  default  improperly  taken. 

"Fifth.  Said  judgment  was  rendered  pending 
an  appeal  taken  and  perfected  which  of  itself 
suspended  all  further  proceedings  herein. 

"Sixth.  That  the  judgment  overruling  defend- 
ant's exception  was  rendered  without  said  ex- 
ception having  been  tried. 

"Seventh.  The  deposit  made  by  defendant  can- 
not be  paid  to  mover  because  under  seizure. 


"Eighth.  There  it  no  proper  defendant  nam- 
ed in  the  judgment." 

This  application  and  application  for  a  new 
trial  was  overruled. 

Defendant  appealed  auspenslvely  frum  this 
jadgment. 

Opinion. 

The  clerk's  certificate  to  the  transcript  de- 
clares that: 

"The  foregoing  thirty-one  pages  do  contain  a 
tme,  correct  and  complete  transcript  of  all  the 
proceedings  had,  documents  filed  and  evidence 
adduced  upon  the  trial  of  the  cause  wherein 
M.  E.  Ansley  ia  plaintiff  and  C.  D.  Stuart  is 
defendant,  instituted  in  this  court  and  now  in 
the  records  thereof  under  No.  73,166  of  the 
docket  thereof,  division  B,  the  Hon.  F.  D.  King, 
Judge,  from  the  7th  day  of  May,  1906,  to  the 
16th  day  of  January,  1907,  both  inclusive,  and 
said  transcript,  together  with  that  heretofore 
forwarded  to  the  honorable  the  Supreme  Court 
in  this  matter,  comprises  a  complete  transcript 
of  this  cause. 

The  extract  from  the  minutes  of  May  10^ 
1906,  shows,  as  we  have  seen,  that: 

"When  the  case  was  taken  up  for  confirma- 
tion of  default,  Myrick  E.  Ansley  and  W.  B. 
Murphy  were  sworn  on  behalf  of  plaintiff,  and 
documentary  evidence  introduced  on  behalf  of 
plaintiff  (the  court  ordered  the  following  judg- 
ment to  be  entered)." 

Article  «01  of  the  Code  of  Practice  pro- 
vides that  either  party  may  require  the  clerk 
of  court  to  take  down  the  testimony  In  writ- 
ing, which  shall  serve  as  a  statement  of 
facts  if  the  parties  should  not  agree  to  one, 
while  article  602  declares  that,  when  the  dep- 
osition of  witnesses  has  not  been  taken 
down  in  writing  in  the  inferior  court,  the 
parties  Intending  to  appeal,  or  their  advo- 
cate, must  require  the  adverse  party,  or  his 
advocate,  to  draw,  Jointly  with  blm,  a  state- 
ment of  the  facts  proved  in  the  cause,  and 
this  statement  thus  drawn  and  signed  either 
by  the  parties  or  their  advocates,  shall  be 
annexed  to  the  records,  and  a  transcript  of 
the  same  transmitted  to  the  Supreme  Gourt 
Tbe  clerk  was  not  requested  in  tbis  case  by 
the  parties  to  take  the  testimony  which  was 
adduced  on  the  trial  in  writing,  and  It  does 
not  therefore  appear  in  the  transcript  Suc- 
cession of  Moore,  42  La.  Ann.  335,  7  South. 
561.  The  clerk's  minute  entry  shows  that  evi- 
dence, both  testimonial  and  doctmientary, 
was  introduced  in  'behalf  of  the  plaintiff. 
This  statement  Is  borne  out  additionally  by 
the  declaration  in  the  Judgment  of  the  conrt 
that  the  Judgment  by  default  was  confirmed 
"on  plaintiff's  producing  due  proof  in  support 
of  his  demand." 

The  statement  in  the  clerk's  certificate  that 
the  transcript  "contained  all  the  evidence  ad- 
duced" is  not  correct  It  does  not  follow  from 
the  fact  that  the  documentary  evidence 
which  was  adduced  was  not  marked  "Filed'" 
by  the  clerk  that  it  was  not  considered  and 
acted  upon  by  the  Judge.  The  nonfiling  of 
that  evidence,  if  a  fault,  was  imputable  to 
the  clerk,  and  to  the  party  desiring  to  appeal. 
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whose  daty  It  was  to  see  that  the  record  was 
prepared  properly  for  the  nse  of  the  Supreme 
Conrt  Cooley  ▼.  Broad,  29  La.  Ann.  71; 
Maglolre  ▼.  Barbln,  25  La.  Ann.-  677 ;  Jobn- 
■on  ▼.  Spearing,  15  La.  232. 

The  groanda  assigned  in  the  third  and 
fourth  paragraphs  of  defendant's  rule  to 
show  cause  are  not  I)ome  out  by  the  record. 
We  do  not  find  that  there  was  at  any  time  a 
"stay  of  proceedings"  ordered  by  the  Judge. 
The  minute  entry  relied  on  was  a  mere  tran- 
scription in  the  minutes  of  the  rule  to  show 
cause  itself.  The  court  did  not  act  on  the 
rule.  In  the  application  for  relief  through 
rales  of  court,  the  order  of  court  which  is 
asked  for  is  attached  thereto  by  anticipation 
by  counsel  who  presents  the  application.  In 
order  to  make  good  the  complaint  urged  by 
him  as  the  first  ground  for  setting  aside  the 
Judgment,  defendant  has  to  meet  and  over- 
come the  presumption  that  the  conclusions 
reached  by  the  trial  judge  were  correct  and 
based  on  good  and  sufficient  evidence.  This 
tbe  defendant  has  not  done.  Parham  v. 
Ogle's  Estate,  22  La.  Ann.  73;  Citizens' 
Bank  t.  Bringler,  Id.  118;  Graham  v.  Rice, 
23  La.  Ann.  8d3;  Simmons  v.  Howard,  Id. 
501;  Smith  v.  City  of  New  Orleans,  24  La. 
Ann.  20;  Hefner  t.  Hesse,  26  La.  Ann.  148; 
State  ▼.  De  Monasterlo,  Id.  784;  Verges  t. 
Gonzales,  33  La.  Ann.  415 ;  Nugent  v.  Stark, 
84  La.  Ann.  631. 

The  seventh  ground  assigned  for  setting 
aside  the  Judgment  has  no  basis  to  rest  ui>- 
on.  The  seizure  therein  referred  to  has  been 
set  aside,  and  the  money  deposited  is  sub- 
ject to  defendant's  order.  The  eighth  ground 
assigned  has  nothing  to  rest  upon.  The  Judg- 
ment as  rendered  needed  no  correction.  The 
error  in  spelling  of  defendant's  name  was  a 
matter  of  little  moment  It  could  stand  as  a 
valid  Judgment  under  the  doctrine  of  idem 
Bonans.  The  pleadings,  besides,  fixed  the 
Identity  of  the  defendant  with  certainty. 

The  sixth  ground  of  complaint  we  do  not 
think  is  maintained.  The  exceptions  filed  by 
defendant  to  the  main  action  were  to  be  de- 
cided, and  were  decided,  on  the  face  of  the 
papers.  They  were  fixed  together  on  defend- 
ant's application,  and  were  taken  up  together. 
Defendant's  counsel  were  present  when  they 
were  taken  up  together,  and  made  no  objec- 
tion thereto. 

Defendant's  fifth  ground  for  setting  aside 
the  Judgment  now  appealed  from  is  that  he 
had  appealed  suspenslvely  from  the  Judgment 
rendered  In  plaintiffs  favor  on  the  2d  of 
May,  1906,  which  appeal  was  still  pending 
when  the  Judgment  now  appealed  from  was 
rendered  (that  until  the  suspensive  appeal 
was  disposed  of  the  district  court  was  with- 
out authority  to  take  any  action  on  the  main 
demand).  Defendant's  suspensive  appeal 
which  he  refers  to  was  that  lodged  In  this 
court  on  May  26,  1906,  under  the  number 
"16,149."  This  suspensive  appeal  was  pass- 
ed upon  and  decided  In  April,  1907,  reversing 


the  Judgment  against  the  defendant  which 
had  been  rendered  on  the  2d  of  May,  1906. 

At  the  date  that  Judgment  was  reversed 
the  present  appeal  was  already  lodged  in  this 
court  under  the  number  "16,467."  This  court, 
In  passing  upon  the  appeal  In  No.  16,149, 
used  the  following  language : 

"The  plaintiff  ruled  the  defendant  to  show 
cause  why  he  should  not  be  ordered  to  deliver 
under  the  writ  of  sequestration  to  the  civil 
sheriff  the  hereinbefore  mentioned  certificates. 
On  bearing,  the  rule  was  made  absolute,  and 
the  defendant  appealed  suspenslvely  from  the 
judgment  In  this  court  the  plaintiff,  instead 
of  moving  to  dismiss  the  appeal,  contented  him- 
self with  suggesting  that  we  dismiss  the  appeal 
on  our  own  motion  as  one  improperly  taken 
from  an  interlocntoiy  order  working  no  irrepa- 
rable Injury.  In  the  opinion  heretofore  handed 
down  we  discussed  the  question  thus  suggested, 
but  postponed  its  determination  until  after  a 
consideration  of  the  merits.  The  judgment  on 
the  role  ordered  the  defendant  to  deliver  the 
certificates  in  question  to  the  sheriff.  The  Judg- 
ment was  signed  by  the  judge  as  In  case  of  final 
judgments.  It  was  executory  by  the  process  of 
contempt. 

"The  judge,  however,  granted  a  suspensive  ap- 
peal to  the  defendant  The  case  is  also  be- 
fore us  on  a  suspensive  appeal  from  the  judg- 
ment on  the  merits.  It  is  evident  that  the 
issue  raised  herein  is  also  raised  by  the  other 
appeal.  Hence  no  useful  purpose  would  be  sub- 
served by  considering  the  suggestion  that  the 
judgment  appealed  from  does  not  work  an  ir- 
reparable injury.  We  are  not  l>ound  to  con- 
sider such  a  suggestion  where  no  motion  to 
dismiss  has  been  filed." 

The  court  declared  that: 

"The  law  did  not  fix  absolutely,  to  an  order 
granting  incidentally  in  the  progress  of  a  case 
t>efore  the  ultimate  Judgment  sought  in  the  case 
should  be  rendered,  the  character  of  nonappeala- 
bility,  but  on  the  contrary,  it  allows  such  or- 
ders under  certain  circumstances  to  be  appealed 
from  in  the  exercise  of  judicial  discretion  in 
the  presiding  judge." 

We  considered  the  order  of  the  defendant 
to  deliver  the  certificates  of  stock  to  the  sher- 
iff to  have  reached  the  i>olnt  of  "finality"  so 
far  as  to  subject  the  defendant  to  liability  to 
punishment  for  contempt  of  court  for  dis- 
obedience thereof,  unless  by  Judgment  of  the 
Supreme  Court  the  trial  Judge  should  be  de- 
creed to  have  exceeded  his  power  and  author- 
ity in  giving  such  an  order.  We  held  under 
such  circumstances  that  the  defendant  was 
Justified  in  appealing  suspenslvely  from  that 
order.  Although  interlocutory,  it  was  one 
which  under  the  decisions  of  this  court  would 
cause  "Irreparable  Injury." 

The  appeal  under  the  number  "16,149"  was 
not  considered  as  having  been  taken  from  the 
Judgment  of  the  district  court  on  the  subject 
of  the  exceptions  to  the  main  action.  They 
were  not  alluded  to,  discussed,  or  passed  up- 
on when  this  court  rendered  final  Judgment 
on  the  appeal  taken  under  that  number.  Ap- 
pellant in  the  matter  of  the  Judgment  ren- 
dered on  the  2d  of  May,  1906,  appealed  from 
so  much  of  It  as  bad  the  character  of  finali- 
ty, as  appeared  from  the  recitals  of  the  bond 
executed  by  him.  That  Judgment  In  so  far 
as  It  bad  passed  on  defendant's  "exceptions 
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to  the  main  demand,"  was  an  "Interlocntory" 
Judgment  "working  no  Irreparable  injary." 
Tbe  fact  that  the  district  Judge  signed  that 
Judgment  did  not  carry  with  it  as  a  conse- 
<iuence  that  that  portion  of  the  question  was 
susceptible  of  being  suspenslvely  appealed 
from,  nor  that  It  was  in  fact  suspensively  ap- 
pealed from  by  Cbe  defendant.  Tbe  suspen- 
sive appeal  taken  by  the  defendant  from  the 
order  to  deliver  to  the  sheriff,  pendente  lite, 
the  certificates  of  stock  which  were  Involved 
in  the  main  demand  of  stock,  did  not  have 
the  effect  of  staying  action  by  the  plaintiff 
upon  the  main  demand. 

For  reasons  herein  assigned.  It  la  ordered, 
adjudged,  and  decreed  that  the  Judgntent  ap- 
pealed from  be,  and  It  is,  afSrmed. 


(USL*.  344) 

No.  17,318. 
DRETFUSS  T.  8.  OUMBLB  ft  CO.,  Limited. 
(Supreme  Court  of  Louisiana.    March  15, 1900.) 

Faciobs  (I  23*)— PowKB  TO  SELL—ErwKcrr  or 

AnvARCES. 

Commission  merchants,  who  agree  with  a 
shipper  to  make  such  advances  on  cotton  as  the 
shipments  Justify,  liave  power  to  sell  in  a  prop- 
er market  the  cotton  shipped  and  pay  tbe  ad- 
vances from  tbe  proceeds. 

^Ed.  Note.— For  other  cases,  see  Factors,  Cent 

ig.  I  23 :   Dec  Dig.  |  23.*] 


Df. 


Appeal  from  Civil  District  Court,  Parish 
of  Orleans:  John  St  Paul,  Judge. 

Action  by  Jules  Dreyfuss,  trustee,  against 
S.  Oumble  &  Co.,  Limited.  From  a  Judg- 
ment for  defendant,  plaintiff  appeals.  Af- 
firmed. 

Clegg  ft  Qulntero  and  Louis  A.  Hubert, 
for  appellant    Hall  ft  Monroe,  for  appellee. 

PROVOSTY,  J.  a  M.  McCain,  a  planter 
and  country  merchant,  agreed  to  consign  the 
cotton  he  would  make  and  control  In  bis 
business.  In  tbe  season  1804-05,  to  the  de- 
fendants S.  Gumble  ft  Co.,  cotton  factors 
and  commission  merchants,  in  the  city  of 
New  Orleans,  and  the  latter  agreed  to  make 
him  such  advances  on  the  cotton  as  his  ship- 
ments would  Justify.  In  accordance  with 
this  agreement,  and  In  due  course  of  busi- 
ness, McCain  consigned  to  defendants  380 
bales  of  cotton,  and  defendants  advanced 
blm,  by  the  payment  of  drafts  annexed  to 
the  bills  of  lading,  $22,433.08.  Two  hun- 
dred bales  of  this  cotton  had  been  sold  and 
proceeds  credited  to  the  open  account  of 
McCain  for  the  advances,  leaving  a  balance 
of  $6,694.91  due  on  the  account,  when  Mc- 
Cain went  into  bankruptcy,  and  surrendered 
as  part  of  his  assets  the  189  bales  remain- 
ing in  the  hands  of  tbe  defendants,  and  noti- 
fied defendants  of  his  having  done  so,  and 
Instructed  them  not  to  sell  the  cotton,  but 
to  deliver  It  to  the  trustee  in  bankruptcy. 
Defendants  claimed  the  right  to  sell  the 
cotton  and  apply  the  proceeds  to  the  pay- 


ment of  the  advances  made  by  them,  and 
accordingly  did  so.  Tbe  trustee  of  the  bank- 
ruptcy brings  this  suit  to  compel  the  pay- 
ment of  these  proceeds  to  htm.  He  contends 
that  Gumble  ft  Co.  agreed-  to  hold  the  cotton 
until  McCain  should  give  them  notice  to  sell 
it,  and  that  by  this  agreement  Qumble  ft 
Co.  waived  the  right  which  they  otherwise 
would  have  had,  linder  act  No.  66,  p.  114, 
of  Laws  1874  and  Act  No.  44,  p.  56,  of  Laws 
1882,  to  sell  the  cotton  and  attribute  the  pro- 
ceeds to  tbe  payment  of  their  advances.  De- 
fendants contend  that  the  cotton  was  to  be 
held,  not  ontil  McCain  should  give  them 
notice  to  sell  it,  but  until  they  should  give 
McCain  notice  that  they  were  going  to  sell 
it  The  Issue  of  fact  here  raised  Is  not  nec- 
essary to  be  decided,  as.  In  either  case,  tbe 
agreement,  under  all  tbe  circumstances  of 
the  matter,  was  nothing  more  than  the  usual 
and  customary  one  between  commission  mer- 
chant and  shipper  of  cotton  to  hold  the  cot- 
ton to  await  a  better  market  in  the  course 
of  the  season,  and  there  is  no  complaint  of 
the  cotton  having  been  sold  at  an  nnproplti- 
ous  time.  To  construe  the  agreement  into 
one  by  which  Oumble  ft  Ca  waived  the  sub- 
stantial rights  by  which  their  advances  were 
secured  would  be  to  give  It  a  scope  far  be- 
yond the  occasion  or  necessity  that  brought 
it  about  and  certainly  outside  of  the  con- 
templation of  the  parties. 
Judgment  affirmed. 

(Ul  La.  MQ 

Na  i7,27d 
BCARSTENDIBE  v.  JACKSON  BREWING 

CO. 

(Supreme  Court  of  Louisiana.     Feb.  16,  1909. 

Rehearing  Denied  March  29,  1909.) 

1.  Municipal  Cobporations  (8  705*)  — 
Stbeeto— Lkavinq  Mttlxs  UwHrrcHBD. 

There  was  imprudence  on  the  part  of  tit 
driver  in  leaving  a  pair  of  mules  harnessed  to 
a  beer  wagon  on  one  of  the  public  streets  in  tbe 
populoas  part  of  the  city  while  he  was  away  in 
a  restaurant  near  by  taking  lundi  on  a  day  of 
general  rejoicing. 

[Ed.  Note.— For  other  cases,  see  Mnnicipsl 
Corporations,  Cent  Dig.  H  1B1&-1617;  Dea 
Dig.  I  705.») 

2.  Teak  FBiOHTENEn. 

Tbe  crowded  street,  the  procession,  and  tiie 
music  were  enough  to  disturb  the  equanimity  o< 
gentle  mules,  frighten  them,  and  cause  them  to 
run  away. 

3.  Team  Not  Held  Nob  Hitobed. 

They  were  not  hitched,  as  they  should  hav* 
been. 

4.  Wheei.  Not  Seoobblt  FAsrENED. 

The  inference  is  that  the  front  wheel  wm 
not  chained  as  securely  as  the  driver  imagined. 

5.  Masteb  and  Servant  (§  300*)- Injuries 
to  Thibd  Persons — Liabilitt  of  Master- 
On  Public  Occasions  Particdlably. 

Those  who  drive  mules  or  horses  on  tbe 
streets  must  control  them ;  else  their  employen 
may  become  liable  in  damages. 

[E)d.  Note.— For  other  cases,  see  Master  and 
Servant  Cent.  Dig.  {  1200 ;   Dec  Dig.  }  300.*J 

(Syllabus  by  the  Court.) 


•For  othar  oasM  see  sam*  topio  and  seeUon  NUMBER  In  Dee.  *  Am.  Digs.  U07  to  data,  *  SaporUr  loduw 
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Appeal  from  Civil  District  Court,  Parish 
of  Orleans ;  Walter  Byers  Sommerville,  Judge. 

Action  by  Harry  S.  Karstendi^  against  the 
Jackson  Brewing  Company.  Judgment  for  de- 
fendant, and  plaintiff  appeals.  Reversed  and 
rendered. 

Benjamin  Rice  Forman,  for  appellant  Fos- 
ter, Milling  ft  Godchaux  and  Alexis  Brian, 
for  appellee. 

BREADS,  a  X  PlalnUfl  and  bis  wife 
complain  of  Injuries  received  by  the  latter 
and  their  children,  for  which  they  ask  Judg- 
ment in  the  sum  of  over  |3,00(X 

Plaintiff's  wife  and  their  children  were  rid- 
ing in  a  surrey  on  Shrove  Tuesday  of  last 
year.  The  horse  they  were  driving  was  old 
and  safe,  and  was  moving  at  a  slow  gate 
out  of  Saratoga  street  into  Tulane  avenue. 
At  this  place  they  saw  mules  hitched  to  a 
beer  wagon  coming  toward  them.  They  veei^ 
ed  to  the  left  It  did  not  enable  them  to 
avoid  the  collision.  The  defendant's  wagon 
struck  their  surrey,  broke  it  to  pieces,  knock- 
ed over  their  horse,  and  Mrs.  Karstendiek 
and  ber  children  were  thrown  to  the  ground. 

The  mules  hitched  to  the  wagon  started 
from  the  Chinese  restaurant  on  Rampart 
street 

The  driver  of  the  wagon  had  delivered  the 
k^ps  of  beer  to  the  customers  of  defendant 
He  was  on  his  way,  when  he  concluded  to 
wtop  at  the  restaurant  and  take  lunch. 

To  assist  him  in  handling  the  kegs  of  beer 
and  in  delivering  them  he  hired  a  helper  on 
hts  own  account 

The  driver  and  the  helper  alighted  from 
the  wagon  and  went  into  the  restaurant  for 
lunch.  When  they  stopped,  the  mules  were 
facing  Canal  street.  They  were  not  hitched 
when  the  men  left  the  wagon  and  went  inside. 

The  contention  is,  on  the  part  of  defend- 
ant, that  one  of  the  wheels  was  locked. 

To  this  we  will  again  refer  later. 

There  was  a  procession  passing  on  Canal 
street,  music,  and  the  usual  excitement  Inci- 
dent  to  a  crowded  street 

The  mules  became  frightened.  They  turn- 
ed around,  took  the  neutral  ground  at  Elk 
Place,  and  started  for  Tulane  avenue. 

The  collision  was  not  far  from  the  comer 
at  Saratoga  street  on  the  avenue. 

Mrs.  Karstendiek  received  a  blow  on  her 
head  in  the  fall,  Inflicting  a  wound  which 
caused  considerable  pain,  but  was  not  danger- 
ous. 

The  daughters  were  shocked,  their  dresses 
soiled  by  the  dust  of  the  street  In  which  they 
fell,  the  little  sons,  one  of  them  the  driver, 
were  bruised  in  the  fall,  and  the  clothing  of 
one  of  them  badly  torn. 

They  walked  over  to  the  Ear,  Bye, 
Nose  and  Throat  Hospital  near  by,  invited 
by  a  physician  connected  with  the  hospital, 
who  kindly  gave  them  medical  attention  need- 
ed.   They  returned  to  their  home. 

ro  return  to  the  driver :    He  testified  that 


he  ran  after  the  mules,  but  could  not  make 
his  way  freely  In  the  crowded  street;  that 
he  fell  to  his  knees  in  crossing,  and  in  con- 
sequence could  not  catch  up  with  them,  al- 
though, after  recovering  from  his  slight  fall, 
he  continued  to  run  after  them. 

He  stated  as  a  witness  that  he  locked  the 
wagon,  using  the  chain  for  the  purpose ;  that 
he  was  careful  every  time  he  stopped  to  take 
out  the  chain  and  lock  one  of  the  front 
wheels. 

There  was  a  chain  produced  in  court,  meas- 
uring a  little  over  three  feet  In  length  and 
about  three-fourths  of  an  Inch  in  thickness. 
It  was  found,  as  stated  by  the  driver,  after 
the  accident  in  the  street 

The  two  ends  of  this  chain  were  held  to- 
gether by  a  snapper  of  galvanized  iron,  which 
disappeared,  or  at  any  rate  never  was  found. 
The  chain  was  not  broken  at  all.  Only  the 
snapper  was  missing. 

The  driver  produced  another,  similar,  he 
said,  to  the  one  that  could  not  be  found. 

This  chain,  in  the  locking  process  of  the 
front  wheel, ,  extended  from  the  center  piece 
of  the  wagon  to  the  wheel  between  the  spokeo, 
thereby  stopping  the  wheels  from  turning. 

This  driver  bad  been  in  the  employ  of  the 
defendant  for  about  two  years  and  a  half. 
The  mules  were  bought  about  a  month  before 
the  accident  They  were  broken  mules, 
bought  from  one  of  the  local  dealers  in  mules, 
who  testified  that  they  were  broken. 

We  must  say  that  in  reviewing  the  facts 
we  found  that  it  was  out  of  the  ordinary.  If 
the  front  wheel  was  securely  locked,  as  stat- 
ed by  the  driver,  that  the  mules  could  wheel 
around  to  an  opposite  direction  from  that  at 
which  they  had  Just  l>een  facing. 

The  driver  says  that  after  they  turned 
they  were  only  about  20  feet  from  him  when 
he  came  out  of  the  restaurant  and  they 
were  not  running  fast 

It  is  strange  that  he  did  not  catch  up  with 
them.  It  is  also  strange  that  in  such  a  short 
distance  the  snapper  could  not  be  found, 
There  was  great  need  of  corroboration. 

Inquiry  was  made  during  the  examination 
about  the  helper — where  he  lived.  The  re- 
ply was  that  he  did  not  know  his  name,  al- 
though he  had  made  some  Inquiry  for  him. 

If  those  who  drive  wagons,  lock  the  wheels, 
or  any  one  of  them,  they  should  be  ready  to 
prove  that  they  used  all  due  precautions. 
They  must  be  certain,  and  make  it  appear 
certain  that  the  locking  was  entirely  secure 
and  safe. 

It  was  Imprudent,  we  think,  to  leave  the 
mules  without  hitching  or  securing  the 
wheels,  so  that  it  would  have  been  impossible 
for  the  mules  to  run  away. 

On  the  day  that  the  accident  happened,  in 
the  bustle  and  noise  of  the  crowded  street 
as  the  purpose  was  to  go  and  take  lunch,  this 
could  have  been  done  by  one  going  In  after 
the  other,  if  It  was  not  possible  to  securely 
hitch  the  mules  or  lock  the  wheels. 

The  mules  had  not  been   in  defendant's 
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serrlce  very  long.  They  had  not  been  trained 
to  stand.  But,  even  then.  It  would  not  have 
been  sufficient 

The  testimony  does  not  satisfy  as  that 
these  mules  were  sufficiently  checked  or  plac- 
ed under  control  against  possible  accident 

This  court  has  repeatedly  decided  that 
those  who  hare  animals  in  their  charge  must 
exercise  due  care  in  order  to  prevent  them 
from  committing  Injury. 

The  following  are  cases  In  point :  Damonte 
V.  Patton,  118  La.  530,  43  South.  153,  8  L. 
R.  A.  (N.  S.)  209,  118  Am.  8t  Rep.  384;  Zam- 
belU  T.  Johnson.  115  La.  483,  38  South.  501; 
Wosterfield  v.  Levis  Bros.,  43  La.  Ann.  63,  9 
South.  52:  Maus  t.  Broderick,  51  La.  Ann. 
1153,  25  South.  977. 

There  was  negligence  In  leaving  these 
mules,  which  Is  not  explained  away  by  the 
testimony. 

Something  was  said  in  argument  by  learn* 
ed  counsel,  and  it  was  also  alleged  in  the 
pleadings,  about  contributory  negligence  on 
the  part  of  the  family  of  plaintiff.  It  Is 
averred  that  they  were  driving  on  the  left  of 
the  street 

We  have  not  found  that  they  had  yet  ar- 
rived on  that  Bide  of  the  street  although 
they  were  directing  their  course  to  that  side 
of  the  street  In  their  movement  to  avoid 
the  oncoming  wagon,  It  may  be  that  they 
tamed  to  the  left  side  of  the  avenue.  There 
was  no  Intention,  as  we  infer,  to  violate  the 
law  of  the  road.  It  was  an  attempt  at  es- 
caping. 

In  any  event  the  mere  fact  that  one  is 
driving  on  the  left  side  of  the  street  when 
be  should  be  on  the  right,  la  not  ground  suf- 
ficient to  Justify  a  collision  anch  as  the  one 


the  facts  of  which  we  have  considered  Is 
this  case. 

The  Jury,  In  regard  to  the  collision  and  Ita 
cause,  arrived  at  a  different  conclusion.  We 
have  examined  into  this  case  bearing  that  la 
mind.  We  have  been  unable  to  arrive  at  the 
same  conclusion. 

If  In  all  Instances  the  appellate  court  mast 
arrive  at  the  same  conclusion  as  the  Jury,  II 
would  be  useless  to  appeal. 

We  must  state,  before  concluding,  that  It 
does  not  appear  that  the  defendant  or  those 
In  charge  of  Its  management  were  In  an; 
way  negligent  They  are  only  held  liable  be- 
cause of  the  indifference  and  Imprudence  of 
the  driver;  It  being  the  provision  of  the  law 
that  employers  must  answer  for  the  negli- 
gence and  imprudence  of  their  employes,  if 
any  one  be  injured  on  that  account 

We  have  considered  the  detailed  items 
Claimed  by  plaintiff.  We  do  not  think  that 
we  should  pass  upon  every  item  and  decide  to 
what  extent  clothing  was  soiled  or  torn.  No 
one  was  seriously  injured  save  Mrs.  Karsten- 
dlek,  and  plaintiff's  surrey  was  broken  to 
pieces.  Fortunately  for  her,  although  the  fall 
most  have  been  severe,  the  result,  as  we  un- 
derstand, was  not 

This  is  not  a  case  of  great  injury,  and  for 
that  reason  we  fix  the  amount  of  damages  at 
$700  as  covering  all  damages — personal  in- 
Jury,  broken  surrey,  and  torn  clothing. 

For  reasons  stated,  the  verdict  of  the  jnij 
and  judgment  of  the  district  court  are  avoid- 
ed, annulled,  and  reversed.  The  law  and  the 
evidence  being  for  plaintiff.  It  is  ordered,  ad- 
judged, and  decreed  that  plaintiff  have  and 
recover  Judgment  in  the  sum  of  $700,  with  le- 
gal interest  from  the  date  of  thla  Judgmoit 
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DAVIS  T.  WOODS.    (No.  18,872.) 
(Supreme  Court  of  Mississippi.    April  5,  1909.) 

1-  Libel  and  Slander  (i  80»)— Insultimo 
Words— Question  for  Jdbt— DEunsBER. 
Under  Cdde  1906,  {  10,  declaring  actionable 
all  words  which,  from  their  usual  construction 
and  common  acceptation,  are  considered  as  in- 
sults and  calculated  to  lead  to  a  breach  of  the 
peace,  and  providing  that  a  demurrer  shall  not 
be  sustained,  to  preclude  a  jury  passing  there- 
on, who  are  the  sole  judges  of  the  damages,  the 
jury  are  judges,  not  only  of  the  damages,  but 
also  of  whether  the  words  used  were  insulting 
and  calculated  to  lead  to  a  breach  of  the  peace 
^that  is,  whether  the^  were  actionable — so  that, 
the  declaration  averring  that  at  a  certain  time 
defendant  used  the  following  abusive  language, 
setting  it  out,  and  that  the  words,  from  their 
asual  construction  and  common  acceptance,  are 
considered  insulting,  and  calculated  to  lead  to 
violence  and  a  breach  of  the  peace,  and  that  the 
words  were  spoken  contrary  to  the  statute, 
with  a  view  to  insult,  and  to  lead  plaintiff  to 
commit  violence  and  breach  of  the  peace,  is  not 
demurrable. 

[Ed.  Note.— For  other  cases,  see  Ubel  and 
Slander,  Dec.  Dig.  i  80.*] 

2.  Appeai.  and  Error  ({  884*)— Waiver  of 
Ebbob— Request  fob  Dismissal. 

Plaintiff  is  not  precluded  from  complaining 
of  the  sustaining  of  a  demurrer  to  his  declara- 
tion, because  he  thereupon  asked  for  a  dismissal 
of  the  declaration;  it  being  manifest  it  was 
because  he  considered  it  stated  a  good  cause  of 
action,  and  that  there  was  no  necessity  for 
further  pleading. 

[£}d.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  {  884.*] 

Appeal  from  (3ircnit  Court,  Lauderdale 
Ctounty;  Jno.  L.  Buckley,  Judge. 

Action  by  J.  W.  Davis  against  Edgar 
Woods.  Judgment  for  defendant,  and  plain- 
tiff appeals.    Reversed  and  remanded. 

Wyatt  Easterllng,  for  appellant  Amis  & 
Dunn,  for  appellee. 

MATES,  J.  This  Is  a  suit  under  section 
10,  Code  of  1906,  which  provides  that  "all 
words  which,  from  their  usual  construction 
and  common  acceptation,  are  considered  as 
Insults,  and  calculated  to  lead  to  a  breach  of 
the  peace,  shall  be  actionable;  and  a  plea, 
exception  or  demurrer  shall  not  be  sustained 
to  preclude  a  jnry  from  passing  thereon, 
who  are  the  sole  judges  of  the  damages  sus- 
tained; but  tbis  shall  not  deprive  the  courts 
of  the  power  to  grant  new  trials,  as  in  other 
cases."  The  declaration  substantially  alleges 
that  about  the  9th  day  of  October,  1907,  Da- 
vis was  approached  by  Woods,  and  Woods 
then  and  there  addressed  the  following  abu- 
sive language  to  Davis,  to  wit:  "What  in 
tlie  Ood  damn  bell  are  these  infernal  lies 
you  have  been  circulating  on  me?"  It  Is 
averred  that  the  words,  from  their  usual 
construction  and  common  acceptance,  are 
considered  insulting,  and  calculated  to  lead 
to  violence  and  a  breach  of  the  peace.  It  is 
further  alleged  that  the  words  were  spoken 
contrary  to  the  statute,  with  a  view  to  In- 
sult, and  to  lead  Davis  to  commit  violence 


and  breach  of  tiie  peace.  A  demurrer  was 
Interposed,  the  several  grounds  of  which  we 
do  not  deem  it  necessary  to  state,  since  it  is 
our  view  that  none  of  them  should  have  pre- 
vailed. The  court  sustained  the  demurrer, 
and,  the  plaintiff  declining  to  amend,  the  dec- 
laration was  dismissed. 

The  declaration  states  a  cause  of  action  in 
the  very  words  of  the  statute,  and  the  court 
should  have  overruled  the  demurrer  to  the 
declaration.  It  is  stated  in  the  declaration 
what  the  words  were,  and  it  is  further  alleg- 
ed that,  from  their  usual  construction  and 
common  acceptation,  they  were  considered 
Insulting  and  calculated  to  lead  to  a  breach 
of  the  peace.  Whether  the  words  were  such 
as  are  usually  considered  insulting  and  calcu- 
lated to  lead  to  a  breach  of  the  peace  is  ex- 
pressly required  by  the  statute  to  be  submit- 
ted to  a  jury.  Under  this  statute  the  Jury 
Judge,  not  only  of  the  amount  of  the  damages 
sustained,  but  they  are  also  the  Judges  of 
whether  or  not  the  words  used  were  in- 
sulting and  calculated  to  lead  to  a  breach 
of  the  peace — in  other  words,  whether  the 
words  were  actionable,  and  under  the  alle- 
gations of  the  declaration  it  was  beyond  the 
power  of  the  court  to  take  away  from  the 
jury  the  consideration  of  these  questions. 
Crawford  v.  Mellton,  12  Smedes  &  M.  828; 
Scott  V.  Peebles,  2  Smedes  &  M.  546.  A 
cursory  examination  of  the  case  of  Dedeatuc 
V.  King  (Miss.)  45  South.  466,  will  readily 
differentiate  the  opinion  In  that  case  from 
any  holding  here.  The  words  charged  to 
have  been  said  by  King  to  Dedeaux  were: 
"Ton  cannot  vote,  because  you  are  a  con- 
vict I  say  you  are  a  convict  and  convicts 
cannot  vote  here."  It  is  to  be  remembered 
under  our  laws  that  a  convict  is  deprived  of 
the  right  of  suffrage,  and  at  the  time  King 
made  this  statement  to  Dedeaux  be  was 
acting  as  an  election  manager,  charged  with 
the  duty  of  challenging  every  vote  believ- 
ed by  him  to  be  Illegal.  The  court  held  in 
that  case  that  the  declaration  was  demurra- 
ble, because  it  did  not  allege  that  King  used 
the  words  with  malice,  or  that  the  statement 
of  the  election  manager  was  not  true.  In 
other  words,  the  declaration  did  not  show 
that  although  the  words  were  si>oken  to  De- 
deaux as  alleged.  King  was  not  acting  in 
the  lawful  discharge  of  a  duty  required  of 
him  In  making  this  statement  The  case  here 
presents  quite  a  different  question. 

But  it  is  argued  by  appellee  that  since 
the  Judgment  sustaining  the  demurrer  re- 
cites that  plaintiff  declined  to  amend  and 
requested  the  declaration  to  be  dismissed, 
he  cannot  now  complain.  We  do  not  under- 
stand that  the  plaintiff  asked  for  a  dismissal 
of  the  declaration  for  any  other  reason  than 
that  It  was  his  view  that  the  declaration 
stated  a  good  cause  of  action,  and  that  there 
was  no  necessity  for  any  further  pleading. 


•For  ot]ier  casea  see  tame  topic  and  section  NUMBER  In  Dec.  *  Am.  Digs.  19OT  to  date,  4  Reporter  Indezw 
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Therefore,  instead  of  asking  the  court  to 
allow  him  to  amend  when  the  demurrer  was 
sustained,  it  was  manifestly  the  Intention 
to  decline  to  amend,  and  let  the  Judgment 
show  that  the  declaration  was  dismissed  be- 
cause plaintiff  believed  that  the  declaration 
stated  a  good  cause  of  action.  We  think 
there  Is  no  merit  In  this  contention  on  the 
part  of  appellee,  and  that  we  would  not 
be  justified  In  distorting  the  record  to  mean 
that  which  the  whole  case  shows  that  It  was 
manifest  that  the  appellant  never  Intended. 
We  treat  this  judgment  as  just  what  It  Is 
— a  judgment  of  the  lower  court  sustaining 
a  demurrer,  with  leave  to  the  appellant  to 
amend  the  declaration,  which  he  declined  to 
do,  and  thereupon  a  judgment  was  taken 
dismissing  the  declaration.  We  think  any 
other  construction  of  the  action  of  the  court 
below  would  be  too  technical,  and  would 
subvert,  and  not  promote,  the  ends  of  jus- 
tice. We  would  have  to  close  our  eyes  to 
tiie  true  action  of  the  parties,  did  we  not  so 
decide. 
The  case  Is  reversed  and  remanded. 


(>s  Miw.  my 

ALABAMA  *  V.  R  CO.  v.  TIRELLI  BROS. 

(No.  13,907.) 
(Supreme  0>urt  of  Mississippi.    April  12,  19O90 

Casbiebs  (i  91*)— Goods— Rmosai,  to  Dkuv- 

EB — Defenses— QuAnANTiNE. 

A  carrier  was  excused  for  refusing  to  deliv- 
er a  shipment  of  bananas  to  the  consignee, 
where,  upon  its  arriTal,  the  carrier  was  notified 
by  the  chief  of  police  that  the  shipment  must 
not  be  delivered,  and  that  the  ccnsigDee  would 
not  be  allowed  to  unload  and  distribute  it,  if  de- 
livery were  made ;  the  chief  of  police  acting  un- 
der instmctioDB  from  a  sanitary  commission 
created  by  an  ordinance  establishing  a  quaran- 
tine against  all  bananas  from  New  Orleans, 
though  the  particular  shipment  was  made  from 
Mobile. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Dec. 
Dig.  i  »1.*] 

Appeal  from  Circuit  Court,  Warren  Coun- 
ty; John  N.  Bush,  Judge. 

Action  by  Tlrelll  Bros,  against  the  Ala- 
bama &  Vicksburg  Railroad  Company.  Judg- 
ment for  plaintiffs,  and  defendant  appeals. 
Reversed  and  remanded. 

McWillle  ft  Thompson,  for  appellant  Bry- 
son  &  Dabney,  for  appellees. 

FLBTCHEK,  J.  In  1905,  the  city  of  Vicks- 
burg was  In  the  throes  of  a  yellow  fever  pan- 
ic, and  the  city  council  bad  by  ordinance  es- 
tablished a  quarantine  against  all  bananas 
from  New  Orleans.  The  ordinance  further 
created  a  sanitary  commission,  composed  of 
the  regular  sanitary  committee  of  the  board, 
the  mayor,  and  city  physician,  and  this  com- 
mission was  given  power  to  enforce  the  quar- 
antine regulations  of  the  city.  Appellee 
purchased  a  car  load  of  bananas  In  Mobile, 
against  which  city  no  quarantine  had  been 


established,  and  the  fruit  reached  Vicksburg 
over  the  line  of  appellant's  railway.  Upon 
the  arrival  of  the  bananas  at  Vicksburg,  the 
railroad  company  was  notified  by  the  chief  of 
police,  both  verbally  and  by  formal  written 
notice,  that  the  bananas  must  not  be  deliv- 
ered to  api)eUee,  and  that  appellee  would  not 
be  allowed  to  unload  and  distribute  the  ba- 
nanas, even  if  delivery  were  made.  It  was 
shown  that  the  chief  of  police  was  acting 
under  specific  instructions  from  the  sanitary 
commission  as  to  this  particular  shipment 
The  railroad  company,  under  these  circum- 
stances, declined  to  deUver  the  bananas; 
and,  appellee  refusing  to  direct  any  other 
disposition,  the  car  was  attempted  to  be  re- 
turned to  the  shipper,  who,  however,  declin- 
ed to  receive  same.  Ultimately  the  car  was 
sent  to  New  Orleans,  and  the  fruit  was  whol- 
ly destroyed  and  lost  Tlrelll  Bros,  brought 
this  suit  against  the  railroad  company  for 
the  value  of  the  bananas,  and,  the  case  being 
submitted  to  the  court  upon  an  agreed  state- 
ment of  facts,  recovery  was  had  for  the 
amount  sued  for.    Hence  this  appeaL 

Both  sides  rely  npon  the  case  of  Wilson 
V.  Alabama  Great  Southern  B.  R  Co.,  77 
Miss.  714,  28  South.  S67,  52  L.  R  A.  357,  78 
Am.  ^t  Rep.  543.  In  that  case  the  railroad 
was  held  liable  for  damages  in  forcing  a  pas- 
senger to  disembark  at  the  Mississippi  state 
line  on  acco«ut  of  a  void  ordinance  of  the 
Mississippi  State  Board  of  Health.  In  this 
case  1)0  actual  force  was  employed  by  the 
Mississippi  authorities  to  compel  obedience 
to  their  orders.  The  ordinance  had  been 
adopted,  and  notice  given  to  the  railroad 
companies;  but  it  does  not  appear  that  any 
officers  were  present  to  enforce  the  orders. 
The  only  compulsion  under  which  the  rail- 
road company  acted  was  constructive,  and 
not  actual — such  compulsion  as  arose  from 
the  mere  promulgation  of  the  order.  But 
in  the  case  at  bar  the  chief  of  police  at 
Vicksburg  and  his  cohorts,  backed  by  the 
sanction  of  the  city  authorities,  were  there 
physically  and  actually  present  prepared  to 
enforce  obedience  to  their  orders,  and  the 
company  would  have  inevitably  been  brought 
into  collision  with  them,  had  it  persisted  In 
its  purpose  to  deliver  the  car.  In  our  opin- 
ion, the  case  falls  precisely  within  the  rule 
laid  down  In  the  Wilson  Case:  '*The  railroad 
Company  must  take  the  risk,  as  all  citizens 
do,  as  to  the  validity  of  such  orders,  when  it 
yields  to  the  order  alone;  and  when  Its  de- 
fense is,  not  that  it  yielded  obedience  because 
only  of  the  order,  but  because  also  of  vis  ma- 
jor— a  shotgun  quarantine,  for  example— lf» 
defense  will  be  maintained  if  it  shall  appear 
that  such  vis  major,  such  uncontrollable 
necessity,  was  the  real  cause  of  its  action. 
It  need  not  go  to  the  extent  of  actual  col- 
lision with  force  marshaled  by  necessity; 
but  it  must  show  its  action  was  due  to  such 
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force  ftTlittIng  asd  capable  of  controlling  its 
actlona." 

It  is  no  answer  to  this  language  to  say  tbat 
DO  ordinance  of  the  city  prohibited  the  lm> 
portation  of  bananas  from  Mobile.  This  is 
true;  but  the  company  is  not  bound  to  main- 
tain an  armed  force  to  resist  and  overix>w- 
er  the  marshaled  hosts  of  the  city  police, 
acting  under  Instructions  from  the  executive 
department  of  the  city  government  We 
think  the  Judgment  should  hare  been  for 
the  appellant 

Seversed  and  remanded. 


95  Mln.  138) 

TIIiLMAN  T.  HEARD  et  aL    (No.  13,918.) 

(Supreme  Court  of  MiasiasippL    April  12, 1909.) 

iNJCNcnoR  (I  148*)— Bonds— Nkoessitt  fob 
Giving. 

An  Injunction  to  stay  proceedings  at  law 
was  properly  dissolved,  where  plaintiff  did  not 
(Ive  a  bond  in  double  the  amount  of  the  debt 
sou^t  to  be  collected,  as  required  by  Code  1906, 

[Ed.  Note^— For  other  cases,  see  Injunction, 
Dec.  Dig.  I  148.»] 

Appeal  from  Chancery  Court,  Washington 
Oonnty;  U.  B.  Denton,  Chancellor. 

Suit  by  J.  F.  Tillman  against  Frank  A. 
Heard  and  othera  From  a  decree  dissolving 
an  injunction,  plaintiff  appeals.  Affirmed 
and  remanded. 

Hugh  C.  Watson,  for  appellant  Shields 
A  Boddle  and  Percy,  Moody  ft  Percy,  for 
appellees. 

MAYES,  J.  The  question  presented  by  this 
record  is  confined  to  whether  or  not  the  ac- 
tion of  the  court  in  dissolving  the  Injunction 
was  correct 

On  examination  of  the  record,  we  find  that 
there  was  never  a  valid  Injunction  Issued. 
The  proceeding  was  one  to  stay  proceed- 
ings at  law,  and  by  the  express  provision  of 
section  600,  Code  1906,  the  party  applying 
for  such  an  Injunction  is  required  to  enter 
Into  bond  in  double  the  amount  of  the  debt 
sought  to  be  enjoined.  This  bond  was  not 
given  vb^n  the  injunction  was  issued,  and, 
although  a  decree  of  the  court  has  since 
required  complainant  to  execute  the  bond, 
no  such  bond  la  yet  to  be  found  In  the  record. 

We  are  bound,  therefore,  to  afOrm  and  re- 
mand. 


(9$  Miss.  ISO) 

STATB  T.  MITCHEU*     (No.  18,746.) 

(Supreme  (Toart  of  Mississippi.    April  12,  1909.) 

1.  indictmkwt  ahd  irfokication  (j  133*)- 
Plsas  in  Ba»— Quashino  Indictment. 
Under  Code  1906,  I  1426,  requiring  objec- 
tion to  a  defect  on  the  face  of  an  indictment  to 
be  taken  by  demurrer,  and  under  section  1427, 
requiring  defects  dehors  the  indictment  to  be 
taken  by  motion  to  quash,  it  was  improper  to 


quash  an  indictment  on  a  plea  In  bar  allc^ng 
tacts  properly  shown  under  a  plea  of  not  guilty. 
[E^.  Note.— For  other  cases,  see  Indictment 
and  Information,  (3ent  Dig.  U  4M-468:  Dee. 
Dig.  I  1337] 

2.  Cbiuinai.  Law  (|  209*)  —  Dbmubbbb  to 

Plea— Effbct  as  Admission. 

A  demurrer  to  a  plea  in  bar  to  an  indict- 
ment admitted  the  facts  alleged  by  the  plea  only 
for  the  purpose  of  testing  the  legal  question 
raised  by  it. 

[EVi.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  {  269.*] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; W.  H.  Hardy,  Judge. 

Edmund  Mitchell  was  indicted  for  know- 
ingly receiving  deposits  In  an  insolvent  bank, 
and  the  state  appeals  from  a  Judgment  over- 
ruling a  demurrer  to  a  plea  in  bar  and 
quashing  the  Indictment  Reversed,  Indict- 
ment reinstated,  and  cause  remanded. 

May  ft  Sanders,  B.  P.  Harrison,  Dlst 
Atty.,  and  Oea  Butler,  Asst  Atty.  Oen.,  for 
the  State.  W.  D.  Ballard  and  Fltts  ft  Ijeigb. 
for  appoUee. 

MATES,  J.  Sections  1426  and  1427,  Code 
of  1906,  provide  the  only  way  of  raising  ob- 
jections to  the  legal  sufficiency  of  indict- 
ments. By  section  1426,  if  the  defect  ap- 
pears on  the  face  of  the  indictment,  the  ob- 
jection must  be  raised  by  demurrer.  By 
section  1427,  If  the  defect  is  dehors  the  face, 
the  objection  must  be  made  by  motion  to 
quash.  Since  the  indictment  was  not  chal- 
lenged in  either  of  the  modes  required  by 
the  statutes  above  referred  to,  the  quashing 
of  the  indictment  was  wholly  unauthorized. 
The  legal  sufficiency  of  the  Indictment  could 
not  be  called  in  question  under  the  pleading 
filed  by  the  defendant,  as  the  plea  was  ad- 
dressed to  a  wholly  different  question.  The 
so-called  plea  in  bar  was  not  such  In  any 
true  sense,  and  the  demurrer  thereto  should 
have  been  sustained,  and  the  plea  strldcen 
out  The  allegations  of.  fact  contained  In  the 
so-called  plea  In  bar  are,  at  most,  mere  al- 
legations of  fact  which  the  defendant  relies 
on  to  prove  his  Innocence  of  the  crime  charg- 
ed; but  If  It  Is  conceded  that  the  facts  al- 
leged in  the  plea.  If  true,  should  acquit  de- 
fendant, such  facts  must  be  proven,  as 
would  any  other  fact  showing  innocence, 
and  would  not  invalidate  the  Indictment  as 
a  matter  of  law.  If  it  be  conceded  that  on 
the  establishment  of  the  facts  alleged  in  the 
plea,  the  Innocence  of  the  party  would  fol- 
low as  a  matter  of  law,  the  court  below,  on 
overruling  the  demurrer  filed  thereto  by  the 
state,  should  not  have  discharged  the  prison- 
er and  quashed  the  indictment  for  the  double 
reason  that  the  demurrer  only  admitted  the 
facts  for  the  purpose  of  testing  the  legal 
question  raised  by  it  and  the  Indictment  It 
self  stood  unchallenged.  If  the  defense 
sought  to  be  established  by  the  facts  of  the 
plea  constitute  a  valid  defense  In  law,  all 


•Foe  otbw  easM  ■••  same  toplo  and  McUon  NUMBER  In  Dec.  *  Am.  Diss.  19OT  to  data,  *  Reporter  IndexM 


Digitized  by 


Google 


964 


48  SOUTHERN  REPORTEB. 


(Mlcai 


that  ifl  alleged  In  It  la  admissible  under  a 
general  plea  of  not  guilty,  and  tbe  plea  was 
tberefore  bad.  In  section  742,  Bishop  on 
Criminal  Procedure,  la  clearly  defined  the 
(unction  of  a  plea  in  bar,  and  tbe  clrcom- 
Btances  authorizing  this  plea  to  be  Interpos- 
ed are  pointed  out 

Such  plea  as  is  here  sought  to  be  given 
the  effect  of  a  plea  in  bar  Is  a  novelty  In 
criminal  procedure,  as  far  as  we  can  discov- 
er, and  amounts  to  no  plea.  The  court  be- 
low found,  as  a  matter  of  law,  that  the  facts 
alleged  in  the  plea  constituted  a  defense  to 
the  charge.  It  further  proceeds  to  declare, 
after  so  finding,  that  the  demurrer  filed  to 
same  admits  the  facts,  and,  the  demurrer 
being  overruled,  that  these  unproven  allega- 
tions of  fact  contained  in  the  plea  entitle 
the  prisoner  to  a  discharge;  and  the  court 
then  extends  the  effect  of  the  plea  still  fur* 
ther,  and  gives  it  the  effect  of  a  demurrer 
or  motion  to  quash,  and  directs  that  the  in- 
dictment be  quashed.  In  other  words,  on  a 
plea  of  which  the  most  that  can  be  said  is 
that  it  ia  in  effect  a  plea  of  not  guilty,  the 
defendant  ia  acquitted  and  discharged  on  the 
mere  allegations  in  the  pleadings,  and  the 
indictment  held  legally  insufficient  Such 
a  result  as  this,  if  sanctioned,  would  intro- 
duce into  the  criminal  law  a  new  and  dan- 
gerous practice,  not  approved  of  by  any  au- 
thority that  counsel  has  cited  ns  to  or  that 
we  can  find. 

The  judgment  is  reversed,  tbe  Indictment 
reinstated,  cause  remanded,  and  prisoner 
held  to  await  further  action  of  the  court 


(95  MlBS.  60) 

SKIPWORTH  et  al.  v.  MOBILE  &  O.  R  CO. 

(No.  13.830.) 
(Supreme  0>nrt  of  Mississippi.    April  12,  1909.) 

1.  Railroads  (|  313*)— Opsbatioit  or  Tbains 
—Signals  at  Cbossinos. 

A  railroad  company  failed  to  give  the  statu- 
tory signals  at  a  crossing,  and  its  train  came 
suddenly  on  a  team  near  the  track,  causing  the 
team  to  become  frightened  and  unmanageable, 
resulting  in  injury  to  it  and  to  the  wagon. 
Held,  that  tbe  company  was  liable  for  the  in- 
juries sustained ;  a  traveler  having  the  right 
to  demand  the  giving  of  tbe  signals. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  |  1002;  Dec.  Dig.  |  313.*] 

2.  Tbial   (I   143*)  —  Issues  —  Question  fob 

JUBY. 

Where  there  is  a  conflict  in  the  evidence, 
the  issue  is  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  {342;    Dec.  Dig.  |  143.*] 

Appeal  from  Circuit  Court  Lowndes  Coun- 
ty; R  F.  Cochran,  Judge. 

Action  by  Jesse  Sklpworth  and  another 
against  the  Mobile  &  Ohio  Railroad  C!om- 
pany.  From  a  judgment  for  defendant 
plaintiffs  appeal.    Reversed  and  remanded. 

Appellant  was  driving  to  town  in  a  two- 
horse  wagon.     When,  according  to  his  wit- 


nesses' testimony,  he  had  driven  on  an  em- 
bankment of  the  railroad  company  and  was 
very  close  to  tbe  track,  a  train  came  sudden- 
ly upon  them,  without  ringing  the  bell,  or 
blowing  the  whistle,  or  giving  any  other 
alarm.  His  team  became  unmanageable, 
and  plunged  In  front  of  the  engine,  and  one 
of  the  horses  was  killed,  the  other  injured, 
and  the  wagon  demolished.  Appellant  was 
unhurt  and  he  brings  suit  to  recover  for  the 
damages  to  his  wagon  and  team.  Defend- 
ant denied  that  it  did  not  give  the  proper 
signals  on  approaching  the  crossing,  and 
pleaded  contributory  negligence  on  the  part 
of  tbe  plaintiff.  After  the  testimony  was  In 
the  court  gave  a  peremptory  Instruction  for 
the  defendant  and  plaintiff  appeala 

James  T.  Harrison,  for  appellants. 

FLETCHER,  J.  This  case  In  its  essential 
aspects  Is  controlled  by  the  case  of  Ia  &  N. 
R  R.  Co.  T.  Cromlnarlty,  86  Miss.  464,  38 
South.  633.  If  the  plaintiff  and  his  wit- 
nesses are  to  be  believed,  tbe  accident  in 
this  case  was  due  to  tbe  negligence  of  the 
engineer  and  fireman  in  falling  to  blow  the 
whistle  and  ring  the  bell  at  tbe  crossing,  as 
by  statute  it  was  their  duty  to  do.  Travel- 
ers on  the  highway  have  a  right  to  insist 
that  these  signals  be  given,  not  only  that 
they  may  keep  off  tbe  track,  but  that  they 
may  not  drive  their  teams  so  near  the  track 
that  fright  will  certainly  follow.  In  this 
case  tbe  fright  led  to  the  killing  of  the  horse 
by  the  train.  It  is  true  the  defendant's  serv- 
ants denied  that  there  was  any  negligence; 
but  this  conflict  was  for  tbe  jury,  not  for  tbe 
court 

The  peremptory  Instruction  was  Improper, 
and  tbe  case  is  therefore  reversed  and  re- 
manded. 

(te  Hiss.  121) 

McCLBNDON    T.    WHITTEN    et    al.      (Na 

13,890.) 
(Supreme  Court  of  Mississippi.    April  12,  1909.) 

Limitation  of  Actions  (|  35*)- Tax  Sales- 
Default  OF  Clebs  —  Failube  to  Noixft 
OwNEB— Action  fob  Damages. 

Ck>de  1906,  i  4333,  requires  the  clerk  of 
the  chancery  court  prior  to  tbe  expiration  of 
the  period  of  redemption  from  a  tax  sale,  to 
notify  the  owner  of  tbe  land  by  a  written  no- 
tice, and  makes  him  liable,  npon  failure  to 
perform  that  duty,  in  tbe  penal  sum  of  $23, 
besides  tbe  actual  damages  sustained.  Section 
3101  provides  that  actions  for  a  penalty  or 
forfeiture  on  any  penal  statute  shall  be  com- 
menced within  a  year  after  the  offense  was 
committed.  Held  that,  the  clerk  having  failed 
to  give  tbe  prescribed  notice,  be  was  liable  to 
tbe  defaulting  taxpayer  for  actual  damages  re- 
sulting to  him,  in  the  absence  of  a  showing  of 
waiver  of  the  notice,  and  the  right  of  recovery 
was  not  barred  after  one  year  by  section  3101; 
the  damages  being  no  part  of  the  penalty  pro- 
vided by  the  statute,  but  being  damages  for 
breach  of  official  duty. 

[B^.  Note. — For  other  cases,  see  Umitation  of 
Actions,  Dec.  Dig.  {  85. •] 
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Appeal  from  CSrcult  Court,  TaUahatchle 
County;  Sam  C.  Cook,  Judge. 

Action  by  T.  M.  McClendon  against  A.  L. 
Wliltten  and  others.  Judgment  of  dismissal, 
and  plaintiff  appeals.   Reversed  and  remanded. 

Broome  &  Woods,  for  appellant  Dlnkins 
ft  Caldwell,  tor  appellees. 

MAYES,  J.  The  agreed  facts  of  this  case 
show  that  a  certain  tract  of  land  assessed 
to  Mitchell  &  McClendon,  a  mercantile  firm 
engaged  In  business  in  Tallahatchie  county, 
was  sold  for  taxes  on  the  first  Monday  of 
March,  1905.  At  the  date  of  the  sale,  and 
until  the  31st  day  of  December,  1907,  A.  L. 
Whitten  was  the  chancery  clerk  of  the  coun- 
ty. Though  the  property  was  assessed  to, 
and  sold  as  the  property  of,  Mitchell  &  Mc- 
Clendon, the  tax  title  was  allowed  to  mature 
without  the  chancery  clerk  serving  the  no- 
tice as  required  by  section  4333,  Code  of 
1906,  though  it  is  agreed  that  one  Marsnall, 
the  deputy  clerk  of  Whitten,  gave  to  P.  L. 
Mitchell,  a  member  of  the  firm  of  Mitchell  & 
McClendon,  verbal  notice  of  the  sale  at  some 
time  during  the  year  1906,  the  exact  date 
at  which  this  verbal  notice  was  given  not 
being  specified,  and  at  the  time  that  Mar- 
shall gave  this  verbal  notice  It  Is  agreed 
that  he  was  looking  after  the  business  in- 
terests of  the  firm.  It  Is  agreed  that  the 
failure  of  the  chancery  clerk  to  notify  Mc- 
Clendon damaged  him  in  the  actual  sum  of 
$75,  and  If  he  had  notice  of  the  tax  sale  he 
would  have  redeemed  the  lands.  On  these 
facts  being  agreed  to,  McClendon  brought 
suit  to  recover  from  the  clerk  his  actual 
damage;  the  suit  being  filed  in  November, 
1908.  more  than  one  year  after  the  failure 
of  the  clerk  to  serve  the  notice.  The  penalty 
provided  by  section  4333  is  not  claimed;  it 
being  conceded  that  McClendon  is  barred  as 
to  this  under  section  3101,  Code  of  1906.  The 
court  below  held  the  clerk  not  liable  and  dis- 
missed the  suit,  from  which  action  an  appeal 
Is  prosecuted. 

Section  4333  of  the  Code  of  1906  requires 
the  collector  of  taxes  to  "make  a  list  of  lands 
sold  to  Ibdlviduals,  In  the  same  manner  as 
required  of  lands  sold  to  the  state,  which  be 
shall  file  with  the  clerk  of  the  chancery 
court,  who  shall  record  the  same  in  a  book 
to  be  kept  for  that  purpose;  and  the  clerk 
of  the  chancery  court  shall,  within  ninety 
days  and  not  less  than  sixty  days  prior  to  the 
expiration  of  the  time  of  redemption,  if  the 
owner  of  the  land  sold,  either  to  individuals 
or  to  the  state,  be  a  resident  of  this  state 
and  the  address  known  to  said  clerk,  be  re- 
quired to  issue  notice  to  such  owner,  in  effect 
following,    to    wit:    'State    of    Mississippi, 

County    of   .    To   :    You    will 

take  notice  that  — 


-  [here  described  lands] 

lands  assessed  to  you  or  supposed  to 

be  owned  by  you,  was,  on  the day  of 

;  sold  to ,  for  the  taxes  of 

[year]  - 


-,  and  that  the  title  to  said  land 


will  become   absolute  in 


unless   re- 


demption from  said  tax  sale  be  made  on  or  be- 
fore   day  of .'-  And  If  said  own- 
er be  a  nonresident  and  his  post  office  address 
be  known,  or  can  be  ascertained  after  diligent 
Inquiry,  the  chancery  clerk  shall  mall  to 
him  a  copy  of  the  above  required  notice  and 
note  the  mailing  thereof  upon  said  list,  for 
which  he  shall  be  allowed  fifty  cents,  and  the 
sheriff  shall  be  required  to  serve  such  per- 
sonal notice  as  summons  Issued  from  court 
are  served,  and  make  his  return  to  the  chan- 
cery clerk.  •  •  •  If  the  clerk  or  sheriff 
shall  fail  to  perform  the  duties  herein  pre- 
scribed, he  shall  be  liable  to  the  party  In- 
jured by  such  default  in  the  penal  sum  of 
twenty-five  dollars,  besides  the  actual  dam- 
ages sustained." 

It  Is  not  pretended  that  the  clerk  attempt- 
ed any  sort  of  compliance  with  the  require- 
ments of  this  statute.  Of  course,  it  was  not 
necessary  for  the  clerk  to  make  an  investi- 
gation of  the  records  to  find  out  who,  in 
truth,  was  the  real  owner  of  the  property; 
but  he  was  only  required  to  notify  the  per- 
sons assessed  with  the  property  at  the  time 
of  its  sale.  But  the  clerk  did  not  do  this. 
Section  4333  imposes  a  very  Important  duty 
on  the  clerk.  It  is  designed  to  bring  positive 
and  direct  notice  to  a  defaulting  taxpayer, 
within  a  short  time  before  the  maturing  of 
the  tax  title,  tliat  it  is  outstanding  and  will 
soon  mature  Into  a  perfect  title,  so  as  to  en- 
able him  to  redeem.  The  statute  Is  a  most 
wholesome  one,  and  should  be  strictly  observ- 
ed. The  statute  provides  when  the  notice 
shall  be  Issued,  bow  it  shall  be  served,  and 
what  kind  of  notice  shall  be  given.  No  ve^ 
bal  notice  answers  the  statute,  unless  accept- 
ed in  lien  of  the  statutory  notice,  and  there 
is  no  pretense  that  such  was  the  case  here, 
or  that  the  notice  verbally  given  by  Mar- 
shall was  Intended  as  the  notice  required  un- 
der the  section.  On  the  contrary,  as  to  this. 
It  appears  that  Marshall  was  not  acting  for 
the  clerk,  but  was  an  employ^  of  Mitchell 
&  McClendon  In  looking  after  their  interests. 
Ldablllty  under  this  statute  for  actual  dam- 
ages can  be  escaped  only  by  a  compliance 
with  the  statute,  by  giving  written  notice 
as  required,  unless  the  defaulting  taxpayer 
waives  the  notice. 

There  Is  but  one  penalty  provided  by  the 
statute,  and  that  is  for  the  recovery  of  the 
"penal  sum  of  twenty-five  dollars"  for  a  fail- 
ure to  perform  the  duty  required,  and  as  t« 
this  "penal  sum"  there  can  be  no  recovery 
after  one  year,  because  of  section  3?.01 ;  but 
not  so  as  to  the  recovery  of  actual  damage. 
The  right  to  sue  for  the  recovery  cf  actual 
damage  is  not  affected  by  the  one-yoar  stat- 
ute, since  this  is  not  in  any  true  sense  any 
part  of  the  penalty  provided  by  the  statute. 
The  actual  damage  Is  for  the  breach  ■)f  of- 
ficial duty,  and  the  statute  warrants  a  re- 
covery for  this,  though  the  penalty  be  ba'red. 

Reversed  and  remanded. 
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iu  &  S.  SPBNOIiEJR  T.  STILES-TDLL  LUM- 
BER CO.  et  al.    <No.  13,S40.) 
(Snpreme  Court  of  MisslMippI.    Oct.  26,  1008. 
On  Snggestion  of  Error,  April  12,  1900.) 

1.  Contracts  (S  161*)— Cowbtbuction. 

To  construe  a  contract  all  Its  provisions 
must  be  considered. 

[Ed.   Note.— For  otiier  cases,   see  Contracts, 
Cent  Dig.  I  743;    Dec.  Dig.  i  161.»] 

2.  CONTBACTS  (8  170*)— CONSTBUCTIONS— CON- 
TEMP0BANE0U8   CONSTBHCTION. 

The  contemporaneous  construction  placed 
on  an  instrument  by  tlie  parties  tliereto  is  en- 
titled to  mucli  weiglit  in  reaching  the  intent  and 
purpose  of  the  instrument. 

[Ed.   Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  |  763;   Dec.  Dig.  i  170.*] 

8.  Meoharios'  Losnb  (i  114*)— Assiohmcrt 
or  Pbincipai.  CoRTaAor— Eftbot. 

Where  a  building  contractor  transferred  to 
a  third  person  the  balance  due  under  the  con- 
tract to  secure  advancements  to  aid  in  the  con- 
•tmction  of  the  building,  and  thereafter  the 
owner  paid  the  sums  due  under  the  contract 
to  the  assignee,  the  transfer  was  an  assign- 
ment of  the  funds  due  and  to  l>ecome  due  un- 
der the  contract,  but  not  of  the  contract  and 
the  assignee  occupies  no  relation  towards  per- 
sons furnishing  materials  and  labor  in  the  con- 
struction of  the  building. 

[E)d.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent.  Dig.  |  140;    Dec.  Dig.  {  114.*] 

4.  Mbchahics*  LiEna  (|  114*)- Assionbe  of 
CoNTBACTOB  —  Claims  of  Subcortbactobs, 
BIatebiauckr  and  Labobebb. 

Under  Code  1906,  |  8074,  giving  to  sub- 
contractors, laborers,  and  materialmen  a  lien 
on  the  amount  due  hy  the  owner  to  the  con- 
tractor on  their  giving  notice  to  the  owner,  an 
assignee  of  the  principal  contractor  has  the 
prior  right  to  the  fund  as  against  subcontract- 
ors, materialmen,  and  laborers  subsequently 
serving  notice  of  lien. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  I  140;    Dee.  Dig.  |  114.*] 

6.  ASSIONMEITTS  (S  10*)— Olaius  ASSIORABUe. 
A    building   contractor    has    the    common- 
law   right   to  assign   the   tialance  due   and    to 
become  due  from  the  owner. 

[E3d.  Note. — For  other  cases,  see  Assignments, 
Cent  Dig.  {  17;    Dec.  Dig.  |  10.*] 

6.  Mechanics'  Liens  (|  114*)— Rights  of  Ma- 

TEBIALMCN   AND   LaBOBEBS— ASSIGNMENT  OF 

PBINOrPAL  Contbact. 

That  an  assignee  of  a  bniiding  contractor 
of  the  balance  due  and  to  become  due  from  the 
owner  consented  to  materialmen  and  Ial>orers 
furnishing  materials  and  labor  in  the  construc- 
tion of  the  building  did  not  affect  his  rights 
under  the  assignment. 

[EM.  Note.— For  other  cases,  see  Mechanics' 
Uens,  Cent  Dig.  |  149;  Dec.  Dig.  i  114.*] 

7.  Mechanics'  Liers  (|  114*)- Liens  of  Ma- 

TEBIAIJfER    ARD    LaBOBEBS— RIGHTS   OF    AS- 
SIGNEE OF  Contbactob. 

The  right  of  a  subcontractor,  materialman, 
or  laborer,  under  Code  1906,  |  3074,  to  a  lien 
on  the  amount  due  from  the  owner  to  the  prin- 
cipal contractor  on  giving  notice  to  the  owner, 
is  defeated  by  a  bona  fide  assignment  by  the 
contractor  of  the  balance  due  and  to  t>ecome 
due  under  the  contract,  made  before  the  service 
of  such  notice  of  lien,  though  the  assignee  does 
not  give  the  lien  claimants  notice  of  the  assign- 
ment. 

[Ed.  Note. — For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  I  140;   Dec.  Dig.  i  114.*] 


8.  Mechanics'  Liers  (i  114*)— Leers  or  Ma- 

TEBIALMEN    AND    LABOBBBB— RIGHTS   OF  AS- 
SIGNEE OF  Contbactob. 

An  assignment  by  a  liuilding  contractor  of 
the  iMlance  due  and  to  become  due  under  the 
contract  for  a  debt  due  to  the  assignee  from 
the  assignor,  not  growing  out  of  the  construc- 
tion of  the  building,  is  good  as  against  snl>- 
contractors,  materialmen,  and  laborers  subse- 
quently serving  notice  of  lien  on  the  owner. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent.  Dig.  |  149 ;   Dec.  Dig.  |  114.*] 

9.  Assignments  (|  58*)— Assent  or  Debtob— 
Necessity. 

The  assent  of  the  owner  to  an  asdgrunent 
by  the  contractor  of  the  balance  due  and  t« 
l>ecome  due  under  the  contract  is  not  essential 
to  give  effect  to  the  assignment 

[Ed.  Note. — For  other  cases,  see  Assignments. 
Cent  Dig.  |  121 ;   Dec  Dig.  |  68.*] 

Mayes,  J.,  dissenting. 

Appeal  from  Circuit  Oonrt,  Madison  Coun- 
ty;  Wiley  H.  Potter,  Judge. 

Action  by  the  Stlles-Tull  Lumber  Com- 
pany and  others  against  A  &  &  Spengler 
and  others.  From  a  Judgment  for  plain- 
tlCfs,  defendants  A.  &  &  Spengler  anneal. 
Reversed  and  remanded. 

Brnnlnl  ft  Hirsb,  for  appellants.  H.  B. 
Greaves  and  W.  H.  Powell,  Huber  ft  Pow- 
ell, for  appellees. 

WHITFIELD,  O.  J.  The  case  of  Peck- 
Hammond  Company  v,  Williams,  77  Miss. 
824,  27  South.  096,  controls  this  case  per- 
fectly. The  court  erred,  therefore.  In  hold- 
ing the  contrary  view.  The  Judgment  should 
have  awarded  the  appellants  the  whole  of 
the  value  of  the  amount  furnished  by  them; 
and  the  other  parties,  as  correctly  held  by 
the  court,  so  far  as  priority  iB  concerned, 
would  be  entitled  to  the  balance  In  the  or- 
der In  which  they  served  notice  upon  the 
owner,  as  shown  by  the  pleadings  and  the 
agreed  statement  of  facts. 

Reversed  and  remanded. 

MAYES,  J.,  dissents. 

On  Suggestion  of  Error. 

WHITFIELD,  C.  J.  The  case  made  by 
the  record  is  briefly  this:  A.  P.  Cameron 
contracted  with  J.  H.  Jaffray,  who  was  do- 
ing business  under  the  firm  name  of  J.  H. 
Ja£fray  Construction  Company,  to  build  him 
a  residence  in  the  city  of  Canton,  Miss. 
Jaffray  proceeded  to  carry  out  his  contract 
When  he  completed  the  foundations,  he  exe- 
cuted the  following  assignment  to  appel- 
lants, A.  &  S.  Spengler,  of  Yicltsburg,  Miss.: 
"In  consideration  of  the  sum  of  S1,000  here- 
tofore advanced  us  by  A  ft  S.  Spengler,  of 
Vicltsburg,  Miss.,  and  the  further  considera- 
tion that  the  said  A.  ft  S.  Spengler  have 
agreed  to  advance  us  certain  materials  in 
their  line  for  the  construction  of  the  house, 
or  residence,  we  are  building  for  A.  P.  Cam- 
eron, at  Canton,  Miss.,  and  the  further  con- 
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sideratlon  that  they  have  agreed  to  extend 
tu  a  cash  credit,  not  exceeding  at  any  one 
time  of  fifteen  hundred  dollars,  for  labor, 
we,  the  undersigned,  J.  H.  Jatfray  and  R. 
B.  Howard,  composing  the  firm  of  J.  H. 
Jaffray  Construction  Company,  do  hereby 
transfer  and  assign,  to  secure  said  sum  of 
fl.OOO,  the  amount  of  said  material,  and 
said  cash  advances,  unto  the  said  A.  &  S. 
Spengler  the  balance  due  us  under  said  con- 
tract with  the  said  A.  P.  Cameron  for  the 
construction  of  said  building  as  aforesaid, 
and  direct  the  said  Cameron  to  pay  over  the 
Bald  balance  to  the  said  A.  &  S.  Spengler 
as  the  payments  become  due;  the  duplicate 
of  said  contract  being  herewith  attached. 
Any  balance,  after  pajring  what  may  be  due. 
the  said  A.  &  S.  Spengler,  shaH  be  paid  over 
to  us.  Witness  onr  signature  on  this  the 
IStb  day  of  December,  1906-  [Signed]  J. 
H.  JafTray  Construction  Company."  Notice 
of  the  assignment  was  given  by  appellants 
to  Cameron,  the  owner,  on  the  day  of  the 
assignment.  Ai^ellants  continued  to  ad- 
vance Jaffray  material  and  cash  money  un- 
der said  assignment  for  use  In  the  construc- 
tion of  said  building,  and  Cameron  made 
payments  under  his  contract  from  time  to 
time  to  appellants.  When  the  residence  was 
completed,  appellants  claimed  there  was  due 
them  13,600  or  $3,700,  as  shown  by  the 
pleadings  and  exhibits. 

Appellees,  who  are  various  subcontractors 
or  materialmen,  not  knowing  of  the'  assign- 
ment to  appellants  by  JatTray,  furnished  ma- 
terial and  labor  to  Jaffray  In  the  construc- 
tion of  said  buildings,  and,  not  receiving 
payment  therefor,  served  "stop"  notices  on 
Cameron  under  section  8074  of  the  Code  of 
1906,  but  long  after  the  assignment  It  is 
agreed,  for  the  purpose  of  this  appeal,  that 
the  notices  are  all  in  proper  form,  and  serv- 
ed in  conformity  with  the  provisions  of  said 
section.  It  Is  also  agreed  that  Jaffray  re- 
mained throughout  in  the  possession  of  the 
work  as  contractor,  and  that  all  the  "stop" 
notices  were  served  upon  Cameron,  the  own- 
er, by  appellees  subsequent  to  the  execution 
of  said  assignment  by  Jaffray  to  appellants, 
and  subsequent  to  the  service  upon  Camer- 
on by  appellants  of  notice  of  said  assign- 
ment. When  said  building  was  completed, 
Cameron  owed  a  balance  of  $5,210.62  under 
bis  said  contract  with  Jaffray.  Appellants 
claimed  $3,600  or  $3,700  of  this  amount  un- 
der their  assignment,  and  appellees'  claims 
on  said  fund  aggregate  $3,600,  so  that  Jaf- 
fray's  total  Indebtedness  to  appellants  and 
appellees  reached  a  sum  total  of  about  $7,- 
200  or  $7,800,  not  enough  to  pay  all  In  full. 
Hence  this  lawsuit,  in  which  appellants  con- 
tend that  they  should  first  be  paid  in  full. 

The  Stlles-Tull  Lumber  Company  and  oth- 
ers filed  their  suits  in  the  circuit  court  of 
Madison  county  for  the  purpose  of  enforcing 
their  rights  under  section  8074  of  the  Code 
of  1906.  A.  P.  Cameron  answered,  and  paid 
over  into  court  what  he  claimed  to  be  due 


under  his  contract,  $6,210.62,  and  asked  that 
all  parties  in  Interest  be  brought  In  as  par- 
ties to  the  said  proceedings.  The  ca«es  were 
thereupon  all  consolidated,  and  an  Issue 
made  up  between  appellants  and  arpelleea. 
A  Jury  was  waived,  and  the  case  heard  by 
the  court  It  was  further  agreed  that  there 
was  more  due  appellants  by  Jaffray  under 
said  assignment  than  the  difference  of  what 
was  due  the  other  appellees  and  the  amount 
paid  by  Cameron  Into  the  court  This  ad- 
mission had  the  effect  of  removing  all  ques- 
tion that  had  theretofore  been  raised  as  to 
the  correct  amount  due  appellants  under  the 
assignment 

When  the  appellants  sought  to  Introduce 
said  assignment  in  evidence,  appellees  ob- 
jected to  its  introduction  on  the  following 
grounds:  (a)  Because  "said  assignment  is 
no  more  or  less  than  a  mortgage,  which  has 
never  been  acknowledged  or  filed  for  record 
in  Madison  county,  or  anywhere  else,  as  re- 
quired by  law."  (b)  Because  "no  notice  was 
given  to  the  other  parties  (appellees)  of  ap- 
pellants' assignment"  (c)  Because  "it  is 
Irrelevant  incompetent  and  immaterial,  so 
far  as  It  may  affect  any  rights  or  interests 
of  appellees  to  the  funds  in  controversy." 

(d)  Because  "no  claim  can  be  made  there- 
under, by  virtue  of  the  lien  they  claim,  un- 
der the  mechanic's  lien  law  of  the  state." 

(e)  Because  "it  is  not  signed  and  acknowl- 
edged, and  has  not  been  filed  for  record." 

(f)  Because  "none  of  the  appellees  had  any 
knowledge  of  it"  (g)  Because  "it  is  purely 
and  simply  a  mortgage,  and,  in  order  to 
have  been  valid,  should  have  been  recorded, 
or  other  actual  notice  given  the  other  cred- 
itors." (h)  Because  "the  action  of  appel- 
lants in  allowing  Jatfray  to  stay  in  posses- 
sion of  the  Job  and  contract  bills,  after  all 
improvements  were  made,  prevents  them 
from  contesting  the  claims  of  appellees." 

Upon  the  foregoing  exceptions  the  court 
made  the  following  ruling:  "The  court 
holds,  on  the  motion  to  exclude  the  assign- 
ment tliat  the  assignee  is  entitled  to  what- 
ever was  due  on  the  building  to  the  builder 
at  the  time  the  assignment  was  made;  that 
after  that  time  the  assignee  stood  In  the 
shoes  of  the  builder,  and  was  only  entitled 
under  the  assignment  to  such  additional 
amount  as  might  have  been  earned  by  the 
builder  under  his  contract  The  court,  how- 
ever. Is  of  the  opinion,  further,  that  the  as- 
signment shown  to  have  been  served  on  the 
owner  was  sufScient  notice  of  an  Indebted- 
ness of  $1,000,  and  as  to  whatever  sum  the 
evidence  may  show  was  earned  by  the  build- 
er at  the  time  of  the  execution  of  the  as- 
signment Spengler  would  be  entitled  to  the 
amount  of  the  said  contractor's  labors  or 
material,  and  as  to  the  other  money  in  court 
It  should  be  paid  to  the  other  parties  in  the 
order  in  which  they  served  notice  upon  the 
owner,  as  shown  by  the  pleadings  and  by 
the  agreed  statement  of  facts,  and  that  any 
balance  in  the  court  should  be  paid  to  Speug- 
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ler  nnder  his  assignment  For  these  rea- 
sons, the  court  OTerrules  the  motion  to  ex- 
dude  the  assignment,  and  allows  It  to  re- 
main In  evidence  for  the  purpose  above 
stated." 

Appellants  then  and  there  excepted  to  the 
ruling  of  the  court  Appellants  next  admitted 
that  there  were  no  profits  in  said  contract 
at  the  time  of  said  assignment;  or  at  the 
completion  of  the  Job.  Appellees  thereupon 
moved  the  court  for  a  Judgment  for  the 
amount  of  their  claims,  to  be  paid  in  their 
priority,  with  6  per  cent  interest,  to  the  ex- 
clusion of  the  claim  of  appellants,  and  ad- 
mitted, for  the  purpose  of  the  motion,  that 
the  balance  was  not  sufficient  to  pay  appel- 
lants' claim  under  said  assignment  in  full. 
The  court  sustained  the  motion  and  gave 
judgment  accordingly. 

The  purpose  of  both  parties  In  making  the 
agreed  statement  of  facts,  which  was  made 
In  an  irregular  sort  of  way,  from  time  to 
time,  In  the  course  of  the  trial  below,  was  man- 
ifestly that  after  such  agreed  statement  of 
facts  had  been  made,  further  testimony  would 
be  adduced  by  appellants  and  appellees.  But 
the  court's  ruling  on  the  efFect  of  the  assign- 
ment to  the  appellants  had  the  practical  ef- 
fect of  destroying  entirely  the  contention  of 
appellants  as  to  their  prior  right  to  the  funds 
In  court  and  made,  of  course,  the  introduc- 
tion of  further  testimony  unnecessary,  es- 
pecially, when  it  was  admitted  that  there 
was  more  due  appellants  by  JafTray  nnder 
said  assignment  than  the  difference  between 
what  was  due  the  other  appellees  and  the 
amount  paid  by  Cameron  into  court  Real- 
ly the  ruling  of  the  court  left  nothing  to  be 
determined  in  the  case  except  to  settle  the 
correctness  of  the  ruling  in  construction  of 
the  assignment  and  accordingly  the  appel- 
lant's appeal  to  this  court  was  taken,  the  ob- 
ject of  the  appeal  being  plainly  to  have  this 
assignment  construed,  since,  as  must  be  ob- 
vious, the  true  constmctlon  of  this  assign- 
ment is  the  pivotal  point  in  the  case. 

It  will  be  noticed,  from  the  objections  made 
by  appellants  to  the  introduction  of  said  as- 
signment that  almost  their  sole  ground  of 
objection  was  that  this  instrument  was  not 
an  assignment  but  a  mortgage;  and.  Indeed, 
the  chief  contention  made  by  learned  counsel 
for  appellees  in  this  court  In  the  oral  argu- 
ment and  in  their  briefs,  Is  that  the  Instru- 
ment must  be  bdd  to  be  a  mortgage,  and 
that  consequently,  since  It  was  not  recorded 
as  mortgages  must  be  to  affect  the  rights  of 
third  parties,  the  appellees  here  must  prevail 
over  this  so-called  unrecorded  mortgage,  of 
which  the  appellees  never  had  any  actual 
or  any  constructive  notice.  This  is  a  totally 
erroneous  view  of  this  Instrument  It  is 
plainly  nothing  else  than  an  ordinary  simple 
assignment  Learned  counsel  for  appellees 
segregate  from  the  assignment  one  particular 
clause  In  It  to  wit  "The  balance  due  as  un- 
der said  contract  with  the  said  A.  P.  Camer- 
on for  the  construction  of  said  building  as 


aforesaid,"  without  looking  to  the  other  pro- 
visions of  the  assignment.  Of  course,  this  is 
not  the  proper  way  In  which  to  construe  the 
assignment  All  its  provisions  must  be  taken 
in  one  view,  and  the  purpose  of  the  assign- 
ment worked  out  from  the  whole  Instrument 
and  not  a  part  of  it  Counsel  for  the  ap- 
pellants well  say:  "The  fact  that  appellants 
were  to  continue  furnishing  material  and 
money  for  labor ;  the  fact  that  Mr.  Cameron 
was  directed  to  pay  over  to  appellants  the 
balance  'as  the  payments  became  due' ;  the 
fact  that  the  balance,  after  paying  what 
might  be  due  apijellants,  should  be  paid  over 
to  Mr.  Jaffray;  the  fact  that  no  particular 
payments  were  assigned,  and  others  reserved, 
and  many  other  features  about  the  assign- 
ment might  be  cited  to  show  that  the  inten- 
tion of  the  parties  was  not  to  transfer  only 
what  was  then  dne^  but  what  was  to  become 
due." 

Again,  it  is  a  well-settled  canon  of  con- 
struction that  the  contemporaneous  construc- 
tion placed  upon  an  Instrument  by  the  par- 
ties thereto  Is  entitled  to  very  great  weight 
in  reaching  the  intent  and  purpose  of  the  in- 
strument At  page  45  of  the  record  we  find 
this :  "It  is  agreed  that  since  the  assignment 
A.  &  S.  Spengler  went  on  furnishing  material 
to  the  Jaffray  Construction  Company  under 
said  assignment  as  shown  by  the  record,  and 
that  A.  P.  Cameron,  from  time  to  time  after 
the  date  of  said  assignment  paid  to  A.  &  S. 
Spengler  the  aggregate  sum  of  $14,000."  This 
demonstrates  that  Cameron  authorized  and 
acted  under  this  construction  of  the  assign- 
ment by  paying  from  time  to  time  to  appel- 
lants said  aggregate  sum  of  $14,000,  that  Mr. 
Jaffray  acquiesced  in  said  payments  made  to 
appellants  by  Cameron,  and  that  consequent- 
ly all  parties  to  the  instrument  put  one  and 
the  same  construction  upon  the  assignment 
to  wit,  that  It  transferred  to  the  assignees 
the  funds  due  and  to  become  due.  The  con- 
tention that  this  Instrument  either  by  Its 
terms  alone,  or  In  connection  with  the  con- 
temporaneous construction  thus  put  upon  it 
by  all  parties  to  the  instrument  constituted 
a  mortgage,  is  not  worthy  of  serious  consid- 
eration. It  will  be  further  noted  that  the 
court  below  held  this  Instrument  to  be  an 
assignment  since  It  overruled  all  the  ob- 
jections made  to  its  admission  on  the  ground 
that  it  was  a  mortgage,  and  allowed  the  as- 
signment to  go  in  evidence.  The  court  below 
expressly  calls  it  In  its  ruling,  "an  assign- 
ment" and  refers  to  the  appellants  as  the 
"assignees."  The  error  of  the  court  below 
consisted  In  holding  that  the  assignees  were 
only  entitled  to  the  sum  doe  on  the  building 
at  the  time  the  assignment  was  made,  to  wit 
as  alleged,  $1,000,  but  that  the  assignment 
was  Invalid  to  transfer  to  the  appellees  any 
sum  thereafter  to  become  due  after  such  as- 
signment The  fact  Is  that  the  appellants, 
the  assignees,  went  on  furnishing  material 
and  money  for  labor  to  the  extent  of  $14,000. 
When  the  contest  arose,  the  appellants  had  a 
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just  claim  for  some  $3,700,  and  the  appellees 
bad  a  Jnst  claim  for  some  $3,600. 

So  far  as  any  equities  are  concerned  as 
to  the  real  merit  of  these  claims,  one  is  Just 
as  meritorious.  In  all  respects,  as  the  other, 
and  all  that  Is  so  earnestly  insisted  on  by 
the  learned  counsel  for  appellees,  to  the  ef- 
fect that  the  appellants,  the  assignees,  ought 
not  to  be  allowed  to  prevail  here  under  their 
assignment,  because  of  some  supposed  higher 
right,  moral  or  equitable,  on  the  part  of  ap- 
pellees to  said  fund,  Is  entirely  without  foun- 
dation. Let  It  be  specially  noted  that  the 
appellants  were  not  the  assignees  of  the  con- 
tract, as  held  by  the  learned  Judge  below. 
This  assignment  was  not  an  assignment  of 
the  contract  of  JafFray,  but  an  assignment 
of  the  funds  due  and  to  become  due  under 
that  contract  The  language  of  the  instru- 
ment places  this  beyond  controversy.  It  says 
that  In  consideration  of  $1,000  heretofore 
advanced,  etc.,  and  the  further  consideration 
that  appellants  hare  agreed  to  advance  cer- 
tain materials,  etc.,  and  the  further  considera- 
tion that  appellants  have  agreed  to  extend  a 
cash  credit,  not  exceeding  at  any  one  time 
$1,500,  for  labor,  therefore  Jaffray  trans- 
ferred and  assigned,  to  secure  all  these 
things,  what?  His  obligation  as  contractor, 
with  Its  rights  and  liabilities?  Not  at  all; 
but  "the  balance  due  us  under  said  contract 
with  the  s^ld  Cameron,  as  the  payments  be- 
come due,"  etc.  A  plain,  manifest  transfer 
of  the  funds  due  under  the  asslgnmient,  but 
no  assignment  of  the  contract  in  any  legal 
sense.  All  therefore,  that  is  said  In  the  brief 
of  counsel  for  appellees  about  the  Spenglers 
not  having  any  higher  right  than  JafFray,  on 
the  notion  that  the  appellants  stood  in  the 
same  relation  to  the  subcontractors  and  ma- 
terialmen, the  appellees,  that  Jaffray  stood 
In  to  them,  is  obviously  beside  the  mark. 
The  assignees  had  nothing  on  earth  to  do 
with  Jaffray's  contract  to  build  the  house, 
nor  his  duties  and  obligations  arising  out  of 
that  contract;  and  hence  they  occupied  no 
relation  towards  these  appellees  such  as  Jaf- 
fray  the  contractor  did.  They  assert  a  claim 
under  this  assignment  to  the  funds  due  and 
to  become  due,  and  that  Is  the  whole  extent 
of  this  assignment  What  then,  is  our  me- 
chanic's lien  law,  and  what  are  the  respective 
rights  of  the  appellfees  and  this  assignee  un- 
der that  law,  and  our  decisions  Interpreting 
that  law? 

First  of  all,  let  it  be  noted  that,  in  deter- 
mining any  question  as  to  the  rights  growing 
out  of  the  mechanic's  Hen,  the  court  is  to  be 
critically  careful  to  notice  the  various  stat- 
utes of  the  different  states,  and  the  wide  dif- 
ferences between  them ;  Indeed,  the  wide  dif- 
ferences, at  different  times,  existing  between 
the  statutes  of  the  same  state  on  this  sub- 
ject. It  Is  said  In  27  Oyc.  pp.  89,  00,  on  this 
subject :  "The  protection  of  the  subcontract- 
or and  materialman,  with  a  jnst  regard  to 
the  rights  of  the  owner  of  the  property,  has 
been   the  subject  of   much   solicitude   with 


most  of  the  Legislatures.  Two  systems  seem 
principally  to  have  been  adopted — one  Iinown 
as  the  'New  Toric  system,'  the  other  as  the 
'Pennsylvania  system."  The  one  in  Pennsyl- 
vania, which  was  the  first  where  the  mechan- 
ic who  did  the  work  and  the  materialman 
who  supplied  the  articles  used  were  deemed 
entitled  to  protection,  rather  than  a  mere 
builder  or  undertaker  of  contracts,  made  pro- 
vision that  the  subcontractor  and  material- 
man should  have  a  lien  for  whatever  sum 
might  be  due  to  him  directly  on  the  building 
and  land  upon  which  it  stood,  and  subordi- 
nated the  lien  of  the  contractor  thereto.  The 
other  was  the  plan  adopted  in  New  York, 
which  did  not  secure  to  any  one,  except  the 
original  contractor,  an  absolute  lien  on  the 
property  for  the  whole  sum  due,  but  by  a 
species  of  equitable  subrogation  allowed  the 
subcontractor  and  materialman  to  give  writ- 
ten notice  to  the  owner  of  his  unpaid  claim, 
requiring  the  owner  thereupon  to  retain  such 
funds  as  were  In  bis  hands,  belonging  to  the 
contractor,  to  answer  the  suit  of  the  subcon- 
tractor, and  securing  the  same  either  by  lien 
upon  the  Interest  of  the  owner  in  the  prop- 
erty or  a  right  of  action  against  him;  the 
payment  of  this  sum  to  operate  as  a  valid 
set-off  against  any  demand  of  the  contractor. 
The  prominent  distinction  between  the  two 
systems  Is  this:  Under  the  New  York  system 
the  subcontractor  cannot  recover  more  than 
is  due  from  the  owner  to  the  contractor; 
while  under  the  other  system  the  original 
contract  or  payment  to  the  original  contract- 
or, is  no  defense  to  a  claim  of  a  subcontract- 
or. A  clear  conception  of  the  distinction  be- 
tween these  two  systems  is  necessary  to  an 
understanding  of  the  cases,  for  not  only  have 
different  systems  prevailed  in  different  states, 
but  In  some  Instances  the  legislative  history 
of  a  single  state  shows  that  each  of  the  two 
systems  mentioned  has  prevailed  therein  at 
some  period;  and  many  propositions  of  law 
laid  down  with  reference  to  one  system  are 
totally  inapplicable  (or  would  even  be  Incor- 
rect) where  the  other  system  prevails.  It 
seems,  however,  that  the  plan  of  conferring 
on  subcontractors  and  materialmen  a  right 
of  Hen  for  all  sums  which  may  be  due  them, 
irrespective  of  payments  already  made  by  the 
owner  to  the  contractor,  is  passing  out  of  fa- 
vor, and  the  tendency  in  later  legislation  is 
to  confine  their  right  to  what  may  be  owing 
by  the  owner  to  the  contractor  at  the  time 
of  notice  to  him  of  their  claims." 

There  then  follows  in  this  text  a  very 
careful  consideration  of  the  laws  of  the  dif- 
ferent states  and  the  changes  made,  it  being 
pointed  out  that  in  California  the  Pennsyl- 
vania system  was  first  adopted  in  1858,  but 
that  In  1S62  that  system  was  repealed  and 
the  New  York  system  adopted,  and  that  this 
New  York  system  was  in  turn  repealed  in 
1868,  and  the  Pennsylvania  system  restored, 
and  that  finally  the  present  California  stat- 
ute (Code  Civ.  Proc.  g  1183  et  seq.)  restored 
again  the  salient  features  of  the  New  York 
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system.  It  will  tbns  be  seen  that  tbis  court 
must  determine  this  case,  not  by  tbe  stat- 
utes of  other  states,  but  by  the  statutes  of 
Its  own  state.  Now,  what  Is  that  statute? 
It  is  contained  in  section  3074.  Code  of 
1906,  so  far  as  this  case  Is  concerned,  which 
Is  as  follows:  "When  any  contractor  or 
master  workman  shall  not  pay  any  person 
who  may  have  furnished  materials  used  In 
the  erection,  construction,  alteration,  or  re- 
pairing of  any  house,  building,  structure, 
fixture,  boat,  watercraft,  railroad,  railroad 
embankment,  or  the  amount  dne  by  him  to 
any  subcontractor  therein,  or  the  wages  of 
any  journeyman  or  laborer  employed  by  him 
therein,  such  person,  subcontractor.  Journey- 
man or  laborer  may  give  notice,  in  writing, 
to  the  owner  thereof  of  the  amount  due; 
and  thereupon  tbe  amount  that  may  be  dne 
by  such  owner  to  the  contractor  or  master 
workman  shall  be  bound  and  liable  in  the 
hands  of  such  owner  for  the  payment  of  the 
sum  so  claimed;  and  If,  after  notice,  the 
contractor  or  master  workman  shall  bring 
suit  against  the  owner,  the  latter  may  pay 
into  court  the  amount  dne  on  the  contract; 
and  the  person  giving  notice  shall  be  sum- 
moned to  contest  the  demand  of  such  con- 
tractor or  master  workman;  and  the  court 
may  cause  an  issue  to  be  made  up  and  tried, 
and  direct  payment  of  the  amount  claimed 
by  the  person  giving  notice  out  of  the  mon- 
ey so  paid  Into  court;  or,  in  case  the  person 
giving  the  notice  shall  sue  the  contractor  or 
master  workman  he  shall  make  the  owner  a 
.party  to  the  suit,  and  thereupon  the  owner 
may  pay  into  court  the  amount  due  on  the 
contract,  or  sufficient  to  pay  the  sum  claim- 
ed, and  costs,  and  the  court  shall  award  the 
same  to  the  person  who  may  be  entitled 
thereto;  and  in  neither  case  shall  the  owner 
be  liable  to  pay  costs;  but  if  the  owner, 
when  sued  with  the  contractor  or  master 
workman,  shall  deny  any  Indebtedness  suf- 
ficient to  satisfy  the  sum  claimed,  and  all 
costs,  the  court,  at  the  Instance  of  tbe  plain- 
tiff, may  cause  an  issue  to  be  made  up  to 
ascertain  the  ttut  amount  of  such  indebted- 
ness, and  shall  give  Judgment  and  award 
costs  according  to  the  Justice  of  the  case. 
In  case  Judgment  shall  be  given  in  favor  of 
the  person  giving  the  notice,  as  hereinbefore 
provided  for,  against  the  owner,  such  Judg- 
ment shall  be  a  lien  from  the  date  of  such 
notice,  on  the  building,  house,  structure,  fix- 
ture, boat,  watercraft,  railroad  or  railroad 
embankment  in  or  upon  which  the  material 
or  labor  mentioned  in  such  notice  was  used 
or  done,  and  may  be  enforced  as  in  case  of 
liens  in  other  cases  provided  for  in  this 
chapter." 

The  mere  reading  of  this  statute  shows 
that  the  New  York  system,  and  not  the 
Pennsylvania  system,  is  the  one  which  this 
state  has  adopted,  and  which  is  now  in  force 
in  this  state.  See  27  Cyc.  p.  101,  upon  the 
N^  York  system.  The  courts  of  New  York 
have  made  their  system  perfectly  clear.    Un- 


der that  system  It  is  only  the  original  con- 
tractor who  has  any  absolute  Ilea  Tbe 
subcontractor  and  tbe  materialmen  have  no 
Hen,  except  from  tbe  date  on  which  they 
give  written  notices  of  their  claims  to  the 
owner,  from  which  date  the  owner  Is  re- 
quired to  retain  such  funds  as  were  In  his 
hands  belonging  to  the  contractor  at  that 
time.  Under  the  Pennsylvania  system,  sub- 
contractors and  materialmen  were  entitled 
to  a  direct  Hen  In  all  respects  equal  to  the 
lien  of  the  contractor.  The  difference  be- 
tween the  two  systems  la  as  wide  as  the 
distance  between  the  poles  on  this  vital 
point  In  New  York,  In  Stevens  v.  Ogden 
et  al.,  180  N.  Y.  182,  29  N.  m  229,  that  court 
said  on  this  subject:  "The  order  drawn  by 
the  contractor  on  the  owner  In  favor  of  E. 
H.  Ogden  &  Co.  for  $909.94,  being  by  its 
terms  payable  out  of  a  particular  fund  spec 
Ifled  In  tbe  order,  operated  as  an  assign 
ment,  pro  tanto,  of  that  fund.  Brill  v.  Tut 
Ue,  81  N.  Y.  454,  87  Am.  Rep.  615;  Consel 
yea  v.  Blanchard,  103  N.  Y.  222,  8  N.  B.  490; 
Lauer  v.  Dunn,  115  N.  Y.  405,  22  N.  B.  270. 
In  McCorkle  v.  Herrman,  52  Hun,  610,  6  N 
Y.  Supp.  881,  reversed  117  N.  Y.  297,  22  N. 
B.  948,  several  persons  liad  pwformed  labor 
and  furnished  materials  for  a  building  erect- 
ed by  a  contractor  for  the  owner.  After  the 
work  had  been  done  and  the  material  sup- 
plied, but  before  any  Hen  was  filed,  a  Jadg- 
ment  creditor  of  the  contractor  began  sup- 
plementary proceedings  to  collect  his  Judg- 
ment, which  did  not  arise  out  of,  and  had 
no  connection  with,  the  bnlldlng  contract, 
and  procured  the  appointment  of  a  receiv- 
er. Subsequently  the  laborers  and  material- 
men duly  filed  their  Hens,  and  the  qaestion 
arose  whether  they  or  the  receiver  bad  the 
prior  right  to  tbe  sum  due  from  the  owner  to 
the  contractor.  It  was  held  at  the  Oennal 
Term  that  the  Uenors  had  the  prior  right 
In  discussing  this  question  the  court  said: 
The  statute  gives  a  creditor  a  Hen  against 
a  particular  fund  upon  his  doing  certain 
things,  and  that  lien  is  superior  to  the  claim 
of  any  other  creditor  who  has  not  taken  the 
steps  designated  by  the  statutes  to  secure  a 
Uen.  The  plaintiff,  by  his  appointment  as 
receiver,  undoubtedly  became  vested  with  all 
the  right  title,  and  interest  of  his  judg- 
ment debtor  In  and  to  this  fund  as  of  the 
time  when  the  preliminary  order  was  serv- 
ed. But  he  gets  no  greater  right  than  he 
would  have  had  if  his  judgment  debtor  bad 
assigned  the  same  to  him  on  that  day,  and 
he  cannot  enforce  any  other  or  greater 
rights  than  his  Judgment  debtor  could  mi- 
force.  His  creditors,  by  the  permission  of 
the  statute,  have  been  enabled  to  assert  a 
claim  upon  his  debt  dne  to  the  Judgment 
debtor,  and  by  reason  of  the  statute,  having 
taken  those  steps,  they  have  a  superior  claim 
upon  this  debt  due  to  him;  and  by  the  trans- 
fer of  this  debt  to  another  person,  whether 
by  operation  of  law,  or  by  a  voluntary  as- 
signment the  plaintiff's  debtor  could  not  de- 
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prlve  the  credicors  of  the  right  which  the 
law  conferred  upon  them.'  The  Court  of 
Appeals  reversed  the  Judgment,  oitd  In  dis- 
cussing the  question,  said:  'The  real  ques- 
tion presented  by  the  demurrer  relates  to 
the  priority  of  lien  between  a  judgment  cred- 
itor of  a  contractor,  who  has  duly  com- 
mraced  supplementary  proceedings  on  his 
Judgment,  terminating  In  the  appointment 
of  a  recover,  and  laborers  and  materialmen, 
who,  subsequent  to  the  commencement  of 
the  supplementary  proceedings  and  within 
the  time  allowed  by  the  law,  filed  notices  of 
lien  to  reach  the  debt  owing  to  the  contract- 
or under  a  contract  with  the  owner  of  a 
bnildlng  for  its  construction.  The  section 
of  the  lien  law  (chapter  842;  p.  685,  Laws 
1885)  which  governs  the  rights  of  the  lienors 
in  this  case  prescribed  that  upon  "filing  the 
notice  of  lien"  a  lien  shall  be  acquired,  etc. 
The  filing  of  the  notice  originates  the  lien. 
.Interior  to  this  act  the  laborer  or  material- 
man has  no  preferential  right  to  be  paid  for 
his  labor  or  material  out  of  the  sum  which 
Is  due  from  the  owner  of  the  building  to  the 
contractor,  but  stands  in  the  same  position 
as  other  creditors.  He  may  subject  the  debt 
to  a  lien  in  his  favor  on  filing  the  notice  and 
taking  the  proceeding  prescrit>ed  by  the  act 
But  if,  before  this  lias  been  done,  other  cred- 
itors, pursuing  the  usual  remedies  for  the 
collection  of  debts,  have  acquired  a  legal  or 
equitable  right  to  have  the  debt  applied  In 
satisfaction  of  their  claims,  the  right  Is  not 
overreached  by  Hens  subsequently  filed  un- 
der the  act,  unless  priority  Is  given  by  the 
provisions  of  the  act  Itself.  •  •  •  Which 
of  the  claimants  have  the  prior  right?  We 
think  the  plaintiff,  as  receiver,  has  the  su- 
perior claim.  He  stands  as  the  assignee  of 
the  claim  of  the  contractor  against  the  de- 
fendant, by  a  title  which  antedates  the  filing 
of  the  notices  of  Hen.  When  the  Hens  were 
filed  there  was  a  debt  owing  by  the  defend- 
ant. If  the  proceeding  instituted  by  the 
creditor,  whom  the  plaintiff  represents,  has 
been  abandoned,  the  Hen  would  have  had 
priority.  But  not  having  been  abandoned, 
and  the  equitable  lien  existing  when  the 
liens  were  filed  having  been  converted  into 
a  legal  title  as  of  a  time  anterior  to  the  fil- 
ing of  the  Hens,  the  right  to  the  debt,  as 
between  the  plaintiff  and  the  lienors,  vested 
In  the  former.  The  plaintiff,  we  think, 
stands  in  as  good  a  position,  at  least,  as  If, 
prior  to  the  filing  of  the  Hens,  the  contractor 
bad  in  good  faith  assigned  bis  claim  against 
the  defendant  to  the  creditor  in  the  supple- 
mentary proceedings  as  security  for  his  debt 
The  assignee  under  such  an  assignment  ac- 
cording to  the  general  current  of  authorities, 
would  take  precedence  over  lienors  under 
liens  subsequently  filed.'  The  case  cited, 
like  the  one  at  bar,  arose  under  chapter  342, 
p.  585.  Laws  1885,  and  is  decisive  of  the 
question  presented,  lliere  la  no  provision 
in  the  statute  forbidding  a  contractor  to 
pay  blB  creditors  out  of  tiie  money  due  or  to 


become  due  him  from  the  owner,  to  the  ex- 
clusion of  laborers  and  materialmen  who 
have  not  filed  Hens.  This  may  be  an  omis- 
sion; but  if  BO,  it  can  only  be  supplied  by 
the  Legislature,  for  the  courts  cannot  extend 
these  purely  statutory  rights  beyond  the 
terms  of  the  statute  by  which  they  are  cre- 
ated. The  Judgment  of  the  General  Term 
should  be  reversed,  and  the  Judgment  enter- 
ed on  the  decision  of  the  Special  Term,  with 
costs." 

The  same  doctrine  precisely  is  laid  dovm  in 
the  case  of  Bates  v.  Salt  Springs  National 
Bank  of  Syracuse  et  al.,  157  N.  Y.  322,  51  N. 
B.  1033,  in  which  case  the  facts  are  in  all  re- 
spects practically  the  same  as  in  this  case, 
with  the  additional  fact  that  there  was  a 
clause  in  the  contract  by  which  the  contractor 
was  required  to  retain  a  certificate  from  the 
county  clerk  that  no  liens  were  unsatisfied  of 
record,  etc.  The  Supreme  Ciourt  held  that 
this  clause  was  a  protection  to  the  subcon- 
tractors, and  defeated  the  assignment  The 
appellate  court  reversed  this  finding  of  the 
Supreme  Ck>art,  and  held  as  foUovra:  "The 
opinion  held  that  under  the  mechanic's  lien 
law  (Laws  1886,  p.  585,  c.  842)  the  labors  or 
materialman  has  no  preferential  right  to  tie 
paid  out  of  the  sum  due  the  contractor  until 
he  files  his  notice  of  lien.  In  the  absence  of 
anything  to  the  contrary  in  the  contract  and 
before  any  notice  is  filed,  tbe  contractor  may 
assign  to  his  creditor,  in  payment  of  his  debt 
the  whole  or  any  portion  of  the  moneys  due 
or  to  become  dne  under  the  contract,  and  the 
assignee  acquires  a  preference  over  a  snbse- 
qnent  lienor.  This  view  was  based  on  abund- 
ant authority,  and  is  indisputable.  Brill  t. 
Tuttle,  81  N.  r.  454,  87  Am.  Rep.  615;  Lauer 
▼.  Dunn,  115  N.  T.  405,  22  N.  R  270;  Mc- 
Oorkle  ▼.  Herrman,  117  N.  T.  297,  22  N.  H. 
948;  Stevens  v.  Ogden,  180  N.  Y.  182,  29  N. 
B.  229;  Beardsley  v.  Cook,  143  N.  Y.  143, 
38  N.  B.  109.  The  principle  to  be  extracted 
from  the  cases  is  that  a  lienor  obtains  no 
greater  right  to  the  moneys  payable  by  the 
owner  than  the  contractor  has,  and  if  the 
latter  has  assigned  to  a  creditor  pro  tanto  the 
assignee  gains  a  preference  over  subsequent 
Hens.  *  *  *  Under  the  doctrine  of  eqnita- 
hie  assignments,  it  is  of  no  consequence  to 
the  relative  rights  of  assignees  and  lienors 
that  the  money  may  not  be  immediately  pay- 
able. Concluding,  therefore,  as  I  think  we 
are  bound  to  do  under  the  authority  of  Laner 
V.  Dunn,  that  this  clause  in  the  contract  wait 
for  the  benefit  of  the  trustees  only,  it  fol- 
lows that  the  assignment  by  the  contractor 
to  the  Salt  Springs  Bank  of  the  last  pay- 
ment upon  the  contract  executed  upon  the 
making  of  the  contract  operated  as  an  equi- 
table assignment  of  the  moneys  remaining  un- 
paid upon  the  contract  wh«i  notice  of  it  was 
given  to  the  trustees,  and  gave  to  the  as- 
signee a  preference  over  liens  subsequently 
filed.  There  is  no  question  as  to  there  be- 
ing an  indebtedness  from  the  contractors  to 
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tbe  bank,  and.  ni)on  notice  of  the  assignment 
to  tbe  trostees,  tbe  effect  was  to  bind  tbe 
moneys  remaining  impaid  upon  the  last  in- 
stallment in  f  aror  of  tbe  bank's  claim.  There 
bad  been  an  eqnitable  assignment  of  tbe 
moneys,  wblcb  only  required  for  its  enforce- 
ment a  fond  to  fasten  npon  and  a  notice  to 
the  holder  of  the  fund.  The  bank  acquired 
the  right  of  the  contractors,  who  lost  their  in- 
terest in  and  dominion  orer  the  fund,  and  its 
assignment  was  subject  to  no  other  equities 
than  such  as  the  trustees  may  have  bad 
against  tbe  contractors  at  the  time  they  had 
notice  of  the  assignment  It  follows,  from 
tbe  view  expressed,  that  the  Judgment  ap- 
pealed from  should  be  reversed,  and  a  new 
trial  ordered,  with  costs  to  abide  tbe  event." 

Identically  the  same  doctrine  is  announced 
with  greiat  clearness  in  the  case  of  Binns  v. 
Slingerland,  S5  N.  J.  Eq.  65,  36  Atl.  2T7.  In 
that  case  the  contractor  gave  orders  or  as- 
signments to  the  various  creditors,  and  tbe 
owner  did  not  accept  them.  Slingerland,  a 
subcontractor,  afterwards  served  "stop"  no- 
tices upon  the  owners,  and  the  court  said: 
"It  was  not  seriously  contended  but  that  the 
drawing  of  the  orders  worked  an  equitable  as- 
signment of  so  much  of  the  last  payment  as 
they  covered,  and  that  they  thereby  gained. 
In  equity,  a  priority  over  the  notice  served  by 
the  defendant  herein.  Superintendent,  eta, 
T.  Heath,  16  N.  J.  E}q.  22 ;  Lanigan's  Adm'r 
T.  Bradley,  60  N.  J.  Eq.  201,  24  Atl.  505. 
And  It  is  equally  clear  that  tbe  rights  of  such 
eqnitable  assignees  could  have  been  enforced 
In  tills  court  And  if  the  complainants  here- 
in bad,  as  soon  as  tbe  building  was  com- 
pleted and  the  payment  of  $1,400  became  due 
from  them,  dqrasited  tbe  same  in  this  court 
and  filed  a  bill  of  interpleader  against  tbe 
several  parties,  the  holders  of  those  orders 
would  have  prevailed  over  the  defendant 
Slingerland,  claiming  under  his  stop  notice 
of  September  12tb.  They  were  first  in  time, 
and  therefore  prior  In  right  •  •  *  The 
practice  of  contractors  making  such  prefer- 
ences by  giving  orders  to  materialmen  has 
become  so  thoroughly  familiar  to  everybody, 
and  has  been  bo  frequently  before  tbe  courts, 
and  their  right  so  to  do  so  thoroughly  es- 
tablished, that  I  must  conclude  that  if  the 
Legislature  bad  Intended  to  restrict  this  right 
on  tbe  part  of  contractors,  they  would  have 
done  BO  by  express  language."  So  in  Tollbeis 
▼.  James,  Wkly.  Law  Bui.  (Ohio)  2T7;  Hall 
V.  Banks,  79  Wis.  299,  48  N.  W.  385;  Ctope- 
land  V.  Manton,  22  Ohio  St  898;  Board  of 
E>ducation  v.  Duparquet  60  N.  J.  Dq.  234,  24 
AtL  922. 

Indeed,  this  view  is  announced  by  27  Cyc. 
p.  231,  as  tbe  generally  accepted  doctrine. 
At  page  231  of  27  Gya  it  is  said:  "It  has 
been  held  that  If,  l)efore  the  notice  or  claim 
of  lien  Is  served  on  the  owner  or  filed,  the 
contractor  assigns  his  claim  against  the  own- 
er, the  assignee  has  the  prior  right  to  the 
fund,  and  an  order  given  by  the  contractor  on 


the  owner,  payable  ont  of  what  Is  due  or  to 
become  due  under  the  contract  operates  as 
an  assignment  pro  tanto  of  the  fund,  even 
without  any  acceptance  of  the  order  by  tbe 
owner."  Authorities  are  cited  in  support  of 
this  view  from  California,  Iowa,  New  Jersey, 
New  York,  Ohio,  and  Wisconsin,  an  over- 
whelming array  of  authorities.  We  will  not 
burden  this  opinion  by  citing  tbem  in  detail, 
as  they  are  set  out  in  27  Cyc.  p.  231,  note  98. 
We  have  verified  these  citations,  and  they 
fully  support  the  text  On  page  232,  at  tbe 
end  of  this  citation  of  authorities,  the  editors 
of  Cyc  cite,  as  contra,  Carter  v.  Brady,  51 
Fla.  404,  41  South.  539,  Beardsley  v.  Brown, 
71  111.  App.  199,  Simpson  v.  New  Orleans,  109 
La.  897,  33  South.  912,  and  Bourget  v.  Don- 
aldson, 83  Mich.  478,  47  N.  W.  326;  and  we 
remark,  in  passing,  that  these  antborities 
cited  as  contra  on  this  page  232  of  Cyc.  are 
the  very  cases  cited  by  learned  counsel  for 
appellees,  and  on  which  they  rely  chiefiy  for 
support  of  their  view. 

Let  us  look  carefully  at  these  authorities 
a  moment  In  tbe  case  in  83  Mich.  478,  47 
N.  W.  826,  it  very  clearly  appears  that  the 
materialmen  under  that  law  had  a  lien 
equal  to  tbe  contractor's. lien,  and  It  is  ex- 
pressly set  out  on  page  482,  83  Mich.,  and 
page  328,  47  N.  W.,  that  tbe  statute  provided 
that  tbe  materialman  or  snbcontractor  had  to 
file  bis  written  lien  for  record  in  tbe  ofiBce 
of  the  register  of  deeda  That  case,  of  course, 
has  no  application  here,  where  the  material- 
man has  no  lien,  and  where  the  claim  for  tbe 
lien  is  not  required  to  be  recorded.  In  tbe 
case  in  71  HI.  App.,  at  page  201,  it  is  express- 
ly stated  that  section  24  of  the  lien  law  pro- 
vided that  any  materialman  should  have  the 
Hen,  and  on  page  202  the  court  says:  "The 
section  provides:  (1)  That  any  person  fur- 
nishing material  or  labor  to  the  contractor 
shall  have  a  lien  upon  the  money,  bonds,  or 
warrants  due  or  to  become  due  tbe  contractor 
for  tbe  improvement  provided  tbe  proper 
notice  is  given.  (2)  There  shall  be  no  prior- 
ity between  persons  serving  such  notices. 
Comparison  of  this  section  with  others  of  tbe 
act  will  show  a  clear  purpose  to  give  tbe  sub- 
contractor a  lien  equal  to  that  of  the  con- 
tractor in  all  respects."  This  last  sentence 
disposes  entirely  of  this  last  case  as  having 
no  sort  of  application  in  this  state.  In  the 
case  of  Simpson  v.  City  of  New  Orleans,  109 
La.  897,  33  South.  912,  it  also  clearly  appears 
that  the  materialman  was  given  a  lien  under 
tbe  statute,  and  that  Kent  who  famished 
tbe  materials  and  bad  this  lien,  recorded  bis 
daim  under  the  statute.  This  case,  also,  has 
no  application  to  our  statute.  In  the  case 
of  Carter  v.  Brady,  61  Fla.  404,  41  South. 
540,  it  appears  that  Brady,  the  owner  of  the 
land,  accepted  an  order  in  favor  of  one  W. 
C.  Spencer,  on  account  of  the  contract  of 
building  the  house  for  Brady,  on  condition, 
however,  that  Spencer  should  complete  the 
building;   Brady  agreeing,  on  this  condition 


Digitized  by 


Google 


Hlaai) 


A.  *  S.  SPBNOLBS  ▼.  BTILBS-TULL  LTTMBBR  00. 


973 


alone,  that  he  would  then  pay  to  Spencer  the 
balance  then  unpaid  on  the  contract  By  sec- 
tion 5  of  the  Hen  law  of  the  state  of  Florida 
(Laws  1903,  p.  78,  c.  6143),  set  ont  plainly 
In  the  opinion,  it  is  expressly  provided  that 
liens  shonld  exist  In  favor  of  "any  person 
who  shall  furnish  any  building  material  used 
in  construction,"  etc.  The  court  said,  to- 
ward the  close  of  the  opinion:  "Our  statute 
cannot  be  subject  to  the  construction  that  the 
contractor  can  at  any  time  during  the  prog- 
ress of  the  building  under  bis  contract  as- 
sign the  balance  due  for  such  building  to  a 
tblrd  party,  and  upon  the  acceptance  of  such 
assignment  by  the  owner,  a  materialman,  to 
whom  a  lien  Is  given  under  the  statute,  will 
be  deprived  of  all  the  benefits  which  the  stat- 
ute has  Intended  to  confer  upon  him."  It 
Is  too  obvious  for  discussion  that,  the  Flo- 
rida statute  giving  the  materialman  the  di- 
rect lien,  the  decision  of  the  Florida  court 
was  eminently  correct  on  Its  statute,  but  Is 
wholly  inapplicable  to  our  statute,  which 
gives  no  such  Hen. 

Surely  it  ought  to  be  accepted  after  this 
citation  of  authorities,  and  this  analysis  of 
those  cited  as  boldflig  contra,  which  do  not 
hold  contra,  but  only  hold  that,  where  a  lien 
is  given  the  materialman  by  the  statute,  such 
materialman  would  prevail  over  an  assignee, 
that  under  our  statute,  which  does  not  give 
any  sudi  lien,  the  assignee  must  of  necessity 
prevail  over  the  materialman,  who  has  ac- 
quired no  lien  until  after  the  assignment  has 
been  executed  and  delivered.  Out  of  great 
deference  to  the  very  learned  counsel  for 
aK>eIIees,  and  their  extreme  earnestness  In 
urging  their  view,  an  examination  will  be 
made  now,  wholly  unnecessary,  however,  of 
other  authorities  dted  by  them.  One  of  these 
cases  is  Newport  Wharf  ft  Lumber  Co.  v. 
Drew,  125  Cal.  S85,  S8  Pac.  187.  What  was 
held  there?  Just  this:  "It  the  contractor 
is  stlU  entitled  to  demand  payment  of  in- 
stallments already  matured  at  the  time  of 
the  notice  (that  Is,  notice  by  the  material- 
man), payment  to  him  is  Intercepted  by  the 
notice ;  but.  If  he  has  already  assigned  them 
to  a  third  party,  the  notice  will  be  inopera- 
tive to  prevent  their  payment  to  sudi  party." 
This  is  a  square  authority  for  the  appellants. 
Another  case  cited  by  appellees  is  Board  of 
Education  v.  Duparquet,  60  N.  J.  Eq.  234, 
24  Aa  922.  What  does  that  case  hold?  "An 
assignment,  in  language  operating  In  prse- 
aentl,  of  money  due  and  to  grow  due  from 
a  third  person,  effects  an  Immediate  and  pres- 
ent transfer  to  the  assignee  of  a  right  to 
demand  and  receive  the  money  assigned  with- 
out notice  to  the  debtor ;  and  after  such  as- 
signment the  debtor  no  longer  owes  the  as- 
signor, but  does  owe  and  will  owe  to  the  as- 
signee what  he  would  otherwise  owe  to  the 
assignor."  Another  square  authority  for  ap- 
pellees, and,  let  it  be  noted,  holding  that 
tb^e  appellees  were  not  entitled  to  any  no- 
tice of  this  assignment  a  thoroughly  well 
settled  proposition.    Learned  counsel  for  ap- 


pellees say  that  In  this  case,  and  in  several 
other  cases,  the  building  was  completed  be- 
fore the  assignment  was  made.  But  what 
earthly  effect  that  fact  could  have  upon  the 
validity  of  this  plain  common-law  assign- 
ment, we  are  unable  to  see ;  nor  In  this  case 
is  that  fact  counted  on  In  the  least. 

In  several  cases  cited  by  learned  counsel 
for  appellees,  to  wit,  to  group  them  and  dis- 
miss them,  Wimberly  v.  Mayberry,  94  Ala. 
240,  10  South.  157,  14  L.  R.  A.  306,  Glass 
V.  Freeborg,  50  Minn.  386,  62  N.  W.  900,  16 
L.  R.  A.  335,  and  Farmers'  Loan  &  Trust 
Company  v.  Canada  R.  R.  Co.,  127  Ind.  250, 
26  N.  B.  784,  11  L.  R.  A.  (O.  8.)  740,  the 
common  principle  is  announced — all  these 
cases  being  mortgage  cases,  and  not  cases 
of  an  assignment  at  ail — that  where  no  rail- 
road is  In  existence,  or  where  no  house  is  In 
existence,  and  a  mortgage  Is  given  on  the 
railroad  or  on  the  land,  and  the  labor,  mate- 
rials, and  money  of  the  materialmen  and  sub- 
contractors gave  all  there  was  of  value  to 
the  property  claimed  under  the  mortgage, 
the  mortgagee  ought  to  show  a  clear  and 
strong  superior  right  In  order  to  defeat  the 
claims  of  those  who  In  reality  brought  the 
claims  into  existence;  the  principle  being 
that  the  mortgage  on  the  railroad  in  one 
case,  and  the  mortgage  on  the  land  in  the 
other,  could  not  prevail  over  mechanics  and 
materialmen  whose  money  created  In  one 
case  the  railroad,  and  in  the  other  the  bouse 
on  the  land.  In  the  case  of  Bohn  Mfg.  (^. 
V.  Kountze,  12  L.  R.  A.  33  (30  Neb.  719,  46 
N.  W.  1123),  the  holding  was,  as  set  out  at 
page  36,  bottom  of  second  column:  "Where 
a  vendee,  owning  the  equitable  title,  con- 
tracts for  the  erection  of  a  building,  upon 
the  express  authority  of  the  owner  of  the 
legal  title.  It  is  but  Just  that  the  lien  of 
the  mechanic  should  attach  to  the  Interest 
of  both  vendor  and  vendee  in  the  premises 
and  be  paramount  to  the  lien  of  the  vendor." 
That  is  obviously  correct,  because  of  the 
agreement  of  the  owner  of  the  legal  title,  the 
vendor.  But,  besides,  the  case  Is  from  the 
state  of  Nebraska,  in  which,  as  shown  in 
this  very  opinion,  section  1  of  the  mechanic's 
lien  law  provides  that  the  materialman 
should  have  a  lien — another  case,  therefore, 
wholly  inapplicable  under  our  statute. 

Apply  to  the  situation  our  section  3074, 
and  the  general  principle  of  law  as  to  the 
right  to  make  a  common-law  assignment,  and 
what  do  we  have?  Why,  manifestly  the 
assignees  here,  and  appellees,  were,  prior 
to  the  assignment,  mere  creditors  at  large, 
without  any  Hen  under  this  statute  given 
to  either.  That  being  the  situation,  and  our 
statute  giving  the  materialman  a  lien  only 
from  the  service  of  the  stop  notices,  as  ex- 
pressly held  In  Herrin  v.  Warren  &  Mobley, 
61  Miss.  509,  what  was  there  In  the  law  to 
prevent  the  contractor  from  assigning  the 
balance  due  and  to  become  due  to  him  to 
the  appellants?  Why,  most  manifestly,  he 
had  the  common-law  right  to  make  the  aa- 
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signment,  and,  If  tbat  ustgnment  waa  duly 
executed  and  delivered  to  the  appellants 
prior  to  the  time  when  these  appellees  secur- 
ed any  lien  by  the  serrlce  of  the  stop  notices, 
It  Is  too  dear  tor  argument  that  the  as- 
signees must  prevail  over  these  appellees, 
because  of  the  universal  equitable  doctrine 
that  be  who  is  first  In  time  is  first  in  right 
That  is  this  whole  case,  stripped  of  all  the 
confusion  which  has  been  thrown  around  it, 
growing  out  of  the  misconception  that  in 
some  way,  or  somehow,  or  somehow  else, 
these  materialmen  should  be  preferred  to 
these  assignees— exactly  why,  no  one  can 
telL  Tbey  bad  no  lien  until  they  served  the 
■top  notices.  Long  prior  to  that  the  appel- 
lants had  the  assignment  Both  were  general 
creditors,  and  he  who,  In  the  race  of  dili- 
gence to  secure  himself,  first  got  a  claim  by 
their  assignment  being  first  in  time,  is  first 
in  right  That  absolutely  is  this  whole  case, 
stripped  of  all  the  clouds  and  darkness  which 
has  been  thrown  about  it 

We  will,  however,  because  we  desire  as  far 
as  possible  to  satis^  the  learned  counsel  for 
appellees  themselves  of  their  erroneous  view, 
notice  a  few  other  of  their  contentions.  It 
Is  complained  that  the  assignees  gave  these 
appellees  no  notice  of  their  assignment 
None  was  necessary.  The  doctrine  is  stated 
thus  in  Hall  v.  Banks,  79  Wis.  229,  48  N.  W. 
886:  "The  lien  of  a  subcontractor  is  defeat- 
ed by  an  assignment  of  the  claim  due  from 
the  owner  of  a  building  erected  under  con- 
tract to  the  original  contractor,  made  in 
good  faith  before  the  notice  of  the  Hen  is 
served,  although  the  owner  Imew  when  he 
paid  the  assignee  that  the  subcontractor  held 
unpaid  claims."  So  in  Copeland  v.  Manton, 
22  Ohio  St  898,  and  in  Board  of  Education 
T.  Duparquet  SO  M.  J.  Eq.  234,  24  Atl.  922. 
Hie  truth  is,  the  case  of  Herrln  t.  Warren 
ft  Mobley,  01  Miss.  609,  is  absolutely  decisive 
of  this  case  In  favor  of  appellants  under  our 
statutes.  If,  as  said  by  the  New  York 
Court  of  Appeals,  the  Legislature  intended 
to  forbid  assignments  In  cases  of  this  sort 
or  to  prohibit  their  obtaining  priority  as  in 
this  case,  nothing  waa  easier  than  for  the 
Legislature  to  put  in  the  mechanic's  lien 
law  that  sort  of  prohibition  provision.  There 
is  nothing  like  that  in  our  section  8074,  and 
until  the  Legislature  does  put  It  there  the 
contractor  has  the  common-law  right  to 
make  the  assignment  Buch  as  was  made  in 
this  case,  and  It  will  be  enforced  by  this 
court  according  to  the  principles  governing 
same. 

There  are  a  great  many  inaccuracies,  inad- 
vertent of  course,  in  the  statement  of  facts 
by  learned  counsel  for  appellees.  For  ex- 
ample, to  run  hastily  over  them,  the  amount 
for  extras  was  not  12,800^  but  (1,463.86; 
the  $9,000  paid  by  Cameron  before  any  no- 
tices were  served  was  paid  directly  to  the 
Spenglers,  not  by  JafTray,  and  by  him  to  the 
Spenglenk    Cameron  waa  notified  of  this  as- 


signment the  very  day  It  was  made.  There 
la  no  clear  evidence  In  this  record  that  ap- 
pellees furnished  material  with  ttie  knowl- 
edge and  consent  of  appellants.  This  ia 
sought  to  be  worked  at  in  a  very  vague  way, 
from  certain  checks;  but  if  it  tiad  been 
clearly  proven,  it  would  make  no  sort  ot 
difference  as  to  the  rights  of  appellants.  It 
was  the  business  of  the  appellees  to  give  no- 
tice themselves  to  Cameron,  and  not  negli- 
gently and  supinely  furnish  these  materials 
without  the  exercise  of  any  sort  of  diligence 
on  their  part  Tliey  have  only  themselves 
to  blame  for  what  they  may  loee.  There  ia 
nothing  that  we  can  find  in  the  record  to 
show  that  $2,020  were  paid  to  the  anigneea 
on  an  old  account  We  do  not  know  how  this 
is  worked  out  It  seems  pretty  dear  to  na, 
from  the  record,  that  about  $55  was  the  only 
amount  paid  on  snch  old  account  and  that 
the  balance  was  for  material  furnished  for 
this  very  building.  What  la  shown  on  page 
85  ot  the  record  seems  to  make  this  pretty 
dear;  but  what  difference  could  it  mak« 
if  It  were  true?  Learned  counsel  for  ap- 
pellees seem  to  be  of  the  opinion  diat  an  as- 
signment would  not  have  been  good  as 
against  appellees  for  a  debt  due  the  as- 
signee by  the  assignor,  if  tbat  debt  did 
not  grow  out  of  the  construction  of  this 
building.  This  ia  a  wholly  erroneous  view; 
and  there  are  other  minor  inaccuracies 
whldi  we  will  not  protract  this  opinion  by 
setting  out 

Another  proposition  of  learned  counsel  for 
appellees  is  tbat  Cameron  did  not  assent  to 
this  assignment  We  think  the  fact  is  shown 
otherwise  by  the  record,  at  page  45,  whers 
it  is  agreed  that  Cameron  had  paid  app^ 
lants,  since  the  assignment  and  under  the 
assignment  $14,000.  This  $14,000  was  for 
money  and  materials;  but  what  If  Cameron 
had  not  assented  to  the  asaignment  by  Jaf- 
fray  to  the  appellants?  Such  assent  of  the 
debtor,  Cameron,  was  not  necessary  to  give 
effect  to  the  assignment  executed  and  deliv> 
ered  by  Jaffray  to  the  api>ellants.  Knapp  t. 
Elrldge,  83  Kan.  106,  5  Pac.  872;  Newby  r. 
HUl,  69  Ky.  530;  Roger  WlUlams  Ins.  Co. 
T.  Carrlngton,  48  Mich.  252,  6  N.  W.  803; 
Uarland  v.  Harrington,  61  N.  H.  409;  Mon> 
ton  V.  Robertson,  8  La.  439. 

We  have  thua  moat  patiently,  carefully, 
and  in  detail  gone  over  this  case,  both  as 
to  the  facta  and  law  a{q>llcable  thereto.  Out 
of  the  very  great  deference  we  feel  for  all 
the  very  learned  counsel  for  appellees,  it 
certainly  ought  to  be  dear,  even  to  them, 
after  this  review,  that  they  have  fallen  Into 
what  Is,  pertiaps,  a  jpopular  misconception  of 
the  effect  ot  section  8074  ot  our  Code,  under 
our  dedsions.  This  section  might  have  pro- 
vided, if  the  Legislature  had  preferred  the 
Pennsylvania  system,  that  no  assignment 
should  be  made  by  the  contractor  whldti 
would  be  good  against  the  materialmen;  bnt 
It  did  not  so  provide.   It  might  have  express- 
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I7  given  the  materlalmeo  and  the  subcon- 
tractors, as  the  Pennsylvania  system  does, 
direct  Hens,  eqnal  In  all  respects  to  the  Hen 
of  the  original  contractor;  bnt  It  expressly 
refused  to  do  that  There  Is  nothing  in  the 
contract  between  Jaffray  and  Cameron  stlpn- 
latlng  that  any  snch  assignment  shonld  not 
be  made.  In  short,  this  whole  case  Is  com- 
pletely and  perfectly  disposed  of  nnder  the 
statute,  by  the  decision  In  this  state  of  Her- 
rln  ▼.  Warren  ft  Mobley,  61  Miss.  809,  which 
has  stood  from  that  day  till  this  as  the  un- 
questioned law  of  this  state,  In  construction 
of  onr  mechanic's  lien  laws.  The  learned 
counsel  for  appellees  certainly  did  not  over- 
look this  case;  but  It  la  equally  certain  that 
they  have  wholly  failed  to  give  it  Its  full 
effect  and  force.  To  hold  any  other  view 
than  we  have  In  this  opinion,  on  our  partic- 
ular statute,  would  be  to  squarely  overrule 
that  case.  It  Is  idle  to  Indulge  In  the  loose 
▼lew,  in  which  counsel  for  appellees  seem 
to  indulge,  that  there  Is  some  sort  of  gen- 
eral spirit  or  purpose  pervading  this  statute 
which  gives  to  the  appellees  a  prior  right 
under  the  statute,  under  the  facts  of  this 
case.  We  apprehend  that  the  Legislature, 
In  this  carefully  drawn  section  3074,  have 
fully  and  explicitly  and  plainly  enacted  Just 
the  law  they  wanted — the  New  York  system; 
and  to  do  what  appellees  ask  us  to  do  in 
this  case  would  be  to  read  into  the  section, 
by  Judicial  legislation,  something  not  only 
not  in  It,  but  something  which  is  in  direct 
conflict  with  its  express  proTlsions,  and  its 
declared  policy.  This,  of  course,  we  decline 
to  do. 

It  follows  that  the  Judgm«it  of  the  court 
below  was  erroneous,  and  it  Is  accordingly 
reversed,  and  the  cause  remanded. 


JOHNSON  r.  MARSHAUk    (No.  18,430.) 
(Supreme  Court  of  MisslssippL    April  12,  1009.) 

Appeal  from  Circuit  Court,  Tallahatchiv 
County;    Sam  O.  Cook,  Judge. 

Action  between  Albert  J.  Johnson  and  W.  T. 
Marshall.  From  the  Judgment,  Johnson  ap- 
peals.    Affirmed. 

See,  also,  48  South.  182. 

Boatner  ft  May.  for  appellant  Dlnkins, 
Caldwell  ft  Ward,  for  appellee. 

FEB  CURIAM.    Judgment  affirmed. 


MeCfLBNNAN  ▼.  TAYLOR.    (No.  18,899.) 
(Supreme  0>nrt  of  MisaissippL    April  12,  1909.) 

Appeal  from  Chancery  Court  Quitman  Coun- 
ty:   M.  B.  Denton,  Chancellor. 

Action  between  Matt  McClennan  and  William 
Taylor.  From  the  Judgment  McClennan  ap- 
peals.   Dismissed. 

PKB  (K7RIAM.    Appeal  dtimfsmd. 


OtTTTBN  v.  PHRRT  tt  aL    (No.  18,8^.) 
(Supreme  Court  of  MisslssippL    April  12. 1909.) 

Appeal  from  (Thancery  CSonrt  Panola  Coun- 
ty; I.  T.  Blount  Chancellor. 

Action  between  W.  O.  Outten  and  A.  V.  Fer- 
ry and  others.  From  the  Judgment  Outten  ap- 
peals.    Dismissed. 

li.  F.  Rainwater,  for  appellant  Shands  ft 
Montgomery,  for  appellee. 

PER  CURIAM.    Appeal  dismissed. 


ORAWLBT  ▼.  WARD.    (No.  18,127.) 
(Supreme  Court  of  MissiasippL    April  12,  1909.) 

Appeal  from  Circuit  Court  Ooahoma  (boun- 
ty:    Sam  OL  Cook,  Judge. 

Action  between  W.  A.  Crawley  and  H.  Ia 
Ward.  From  a  Judgment  Crawley  appeals 
Affirmed. 


J.  W.  Oitrer,  (or  appellant 
street  for  appellee. 

FEU  CURIAM.    Affirmed. 


Hayss  ft  Loof 


McLAUREN  et  aL  v.  ALLEN.     (No.  18,932.) 
(Supreme  Clourt  of  MisslssippL    April  12,  1909J 

Appeal  ftom  Circuit  Court,  CSiickasaw  Goun- 
ty:   EX  O.  Sykes,  Judge. 

Action  between  Lola  McLauren  and  others 
and  J.  H.  Allen.  From  the  Judgment  McLau- 
ren and  others  appeal.    Affirmed. 

W.  S.  Bates,  for  appellanto.  Allm  ft  Bobini^ 
for  appellee. 

FBR  CURIAM.    Affirmed. 


ORMOND  V.  MAYOR,  ETC,  OF  <3ITr  OF 
MERIDIAN.    (No.  18,878.) 

(Supreme  Court  of  MisslssippL    April  12, 1909.) 

Appeal  from  Circuit  Court  Lauderdale  Coun- 
ty:  Jno.  L.  Buckley,  Judge. 

Action  between  J.  W.  Ormond  and  the  Mayor 
and  Boards  of  Councilmen  and  Aldermen  of 
the  CMty  of  Meridian.  From  the  Judgment  Or> 
mond  api>ealB.    Affirmed. 

McBeath  ft  Miller,  for  appellant  Wllllamaon 
ft  Gilbert  for  appellees. 

PER  CURIAM.    Affirmed. 


CLARE  GROCERY  CK).  t.  MILUS. 
(No.  18.940.) 

(Supreme  0>urt  of  Mississippi.    April  12,  1900.) 

Appeal  from  <Srcult  Court  Aloom  County: 
B.  O.  Sykes,  Judge.' 

Action  between  the  (3Iark  Grocery  Qompony 
and  P.  G.  Mills.    From  the  Judgmmt  the  gro- 

Lamb  ft 


oery  company  appeals.    Affirmed. 

Anderson  &  Long,  for  appellant 
Johnston,  for  appellee. 

PER  CURIAM.    Affirms^ 
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PENNSYLVANIA  CASDAUTT  CO.  tr.  MES- 

SONIER.     (No.  13,908.) 
(Supreme  Court  of  Mississippi.    April  12, 1909.) 

Appeal  from  Circuit  0>urt,  Warren  County; 
X  N.  Bush,  Judge. 

Action  by  lyouis  H.  Messonier  araiuBt  the 
PeDDsylranla  Casualty  Ompany.  Judgment  for 
plaintiff,  and  defendant  appeals.    Affirmed. 

Bryson  ft  Dabney,  for  appellant.  M.  Vick 
Robbina,  for  appellee. 

PER  CURIAM.    Affirmed. 


BANK  OP  INDIANOLA  et  al.  t.  COOPER. 

(No.  13,879.) 
(Supreme  Court  of  Mississippi.    April  12,  1900.) 

Appeal  from  Chancery  Court,  Sunflower  Coun- 
ty;   M.  E.  Denton,  Chancellor. 

Action  between  the  Bank  of  Indianola  and 
others  and  Tim  E.  Cooper.  From  the  Judg- 
ment, the  Bank  of  Indianola  and  others  appeal. 
Affirmed. 

Mayes  ft  Longstreet  and  Percy,  Moody  ft  Per- 
cy, for  appellants.    Tim  El.  (hooper,  pro  ••. 


PER  CURIAM.    Affirmed. 


(57  Fla.  BO) 

HILLSBOROUGH  COUNTY  et  al.  tr.  STATE 
ex  rel.  (3ITY  OP  ST.  PETERSBURG. 

(Supreme  €!oort  of  Florida.    March  2,  1909. 
Headnotea  Filed  April  12,  1909.) 

1.  MANDAifus  (5  163*)— Disposition  of  Tax- 
es CoLLKCTED—Sun'ioiKNOT  or  Wbit— Db- 

VUBIIER. 

Where  it  appears  from  an  altematlye  writ 
of  mandamus  that  the  county  commissioners  of 
a  county  levied  and  collected  a  special  tax  of 
three  mills  for  the  year  1906,  and  five  mills  for 
1907,  on  all  the  real  and  personal  property  in 
the  county  subject  to  taxation  for  public  roads 
and  bridges,  under  and  by  virtue  of  the  law 
contained  in  section  850  of  the  General  Stat- 
utes of  1906,  an  incorporated  city  in  said  coun- 
ty can  compel  said  county  commissioners  by 
mandamus  to  draw  a  warrant  on  the  county 
treasurer  for  the  city's  proportion  of  said  tax, 
•8  provided  for  in  said  section ;  and  said  al- 
ternative writ  is  not  subject  to  demurrer  be- 
cause it  alleges  that  the  county  commissioners 
declined  to  audit  the  claim  of  said  city  upon 
the  ground  they  had  spent  the  money,  when 
•aid  writ  alleges  that  there  is  sufficient  money 
in  the  treasury  to  pay  the  claim  of  the  city, 
nor  is  said  writ  siibject  to  demurrer  on  the 
theory  that  it  shows  affirmatively  the  claim 
was  not  presented  within  12  months  from  the 
time  it  became  due,  when  it  does  not  so  appear. 
[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent.  Dig.  (  842;    Dec.  Dig.  {  163.*] 

t.  Question  Not  Decided. 

Whether  the  claim  mentioned  in  this  pro- 
ceeding is  embraced  in  section  785,  Gen.  St. 
1906,  providing  that  every  claim  against  a  coun- 
ty shall  be  presented  to  the  board  of  county 
commissioners  within  one  year  from  the  time 
said  claim  shall  become  due,  is  not  decided. 

2.  Highways  (S  149*)— Taxation— Disposi- 
tion or  Taxes  Collected  —  Payment  to 
City. 

Under  the  statutes  of  this  state,  when 
special  taxes  for  road  and  bridge  purposes  are 


levied  and  collected  under  section  850,  Gen.  St 
1906,  it  is  the  duty  of  the  county  commissioners 
to  draw  a  warrant  on  the  treasurer  of  the 
connty  for  the  proportion  of  said  special  tax  be- 
longing to  an  incorporated  city. 

[Ed.  Note.— For  other  cases,  lee  Highways, 
Dec.  Dig.  S  149.»] 

(Syllabus  by  the  Coort) 

In  Banc  Error  to  (Circuit  Conrt,  HOls- 
borough  Connty ;  Joseph  B.  Wall,  Judge. 

Mandamus  by  the  State,  on  the  relation  of 
the  City  of  St  Petersburg,  against  the  (^nn- 
ty  of  Hillsborough  and  others.  A  peremp- 
tory writ  issued,  and  defendants  bring  error. 
Affirmed. 

Donald  C.  McMtillen,  for  plalntitrs  In  error. 
Walter  Robertson  Howard,  for  defendant  In 
error. 

HOCKER,  J.  The  defendant  In  error  ob- 
tained an  alternatire  writ  of  mandamna,  di- 
rected to  the  plaintiffs '  in  error.  In  the  cir- 
cuit court  of  Hillsborough  cotmty,  which  Is 
In  the  following  words  and  flgnres: 

"To  the  County  of  HlUsborougb,  W.  L, 
Parker,  A.  C.  Turner,  B.  P.  Waters,  B. 
J.  Devane,  and  J.  L.  Hackney,  as  and 
constituting  the  Board  of  County  Com- 
missioners for  the  County  of  Hills- 
borough, in  the  State  of  Florida — Greet- 
ing: 

"Whereas,  the  city  of  St.  Petersburg, 
Florida,  by  petition  has  made  It  appear  that 
tinder  and  by  virtue  of  section  850  of  the 
Revised  Statutes  of  the  State  of  Florida  the 
said  board  of  county  commissioners  deemed 
it  advisable  and  for  the  public  good  and  at 
tlie  time  for  levying  county  taxes  for  conn- 
ty purposes  for  the  years  1906  and  1907,  re- 
spectively, levied  a  special  tax  of  three  mills 
for  the  year  1906  and  five  mills  for  the  year 
1907  for  public  roads  and  bridges  on  all  the 
real  and  personal  property  to  Hillsborough 
comity  subject  to  taxation,  and  which  was 
assessed  and  collected  as  other  taxes  of  the 
county  and  paid  Into  the  county  treasury  aa 
a  special  fund  aa  required  by  law ; 

"And  whereas,  it  did  further  appear  from 
said  petition  that  a  large  amount  of  said 
special  tax  levied  for  the  year  1906  and  col- 
lected and  paid  into  the  county  treasury, 
amounting  to  $2,014,  was  assessed,  levied, 
and  collected  on  property  to  the  said  dty  of 
St.  Petersburg,  and  that  the  amount  so  as- 
sessed, leried,  and  collected  for  said  year 
was  not  fully  ascertained  until  the  month 
of  January,  1908; 

"And  whereas.  It  further  appears  from 
said  petition  that  the  amount  of  said  special 
tax  levied  for  the  year  1907  and  collected 
and  paid  into  the  county  treasury,  amount- 
tog  to  more  than  $3,000,  was  assessed, 
levied,  and  collected  on  properly  In  the  said 
city  of  St  Petersburg; 


•For  other  eaaas  see  same  toplo  and  section  NtlllBBR  In  Deo.  A  Am.  Digs.  ISO?  to  date,  ft  Reporter  Indana 
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"And  whereas,  It  further  appears  from 
said  petition  that  the  said  city  of  St  Peters- 
burg has  caused  demand  to  be  made  upon 
said  board  of  county  commissioners  that 
one-half  of  the  amounts  so  collected  as 
aforesaid,  amounting  to  the  sum  of  more 
than  $2,500,  be  turned  over  to  the  municipal 
authorities  of  said  city,  pursuant  to  said 
section  850  of  the  Revised  Statutes,  and  that 
the  said  commissioners  account  to  the  said 
city  for  the  amount  realized  from  property 
in  the  said  city,  which  they  declined  to  do, 
and  declined  to  admit  the  claim  of  said  city, 
npon  the  ground  that  they  had  spent  the 
money; 

"And  whereas,  it  farther  appears  from 
said  petition  that  there  is  In  the. treasury  of 
said  county  a  stun  of  money  exceeding  in 
amount  the  claim  of  said  city; 

"And  whereas,  it  further  appears  from 
said  petition  that  said  city  is  in  urgent  need 
of  the  moneys  so  payable  to  be  nsed  in  the 
repairing,  worlcing.  Improving,  and  laying 
out  of  the  streets  of  the  said  city  as  pre- 
scribed by  ordinance,  and  that  a  necessity 
exists  for  resorting  to  this  proceeding,  in 
that  ordinary  legal  remedies  are  inadequate 
to  atTord  petitioner  relief: 

"Now,  therefore,  we,  willing  that  speedy 
Justice  should  be  done  in  this  behalf  to  it, 
the  city  of  St.  Petersburg,  do  command  and 
enjoin  you  that  on  or  before  the  25th  day 
of  October,  A.  D.  1908,  you  do  order  a  war- 
rant drawn  on  the  roads  and  bridges  fund  of 
said  county  in  favor  of  the  city  of  St  Peters- 
burg for  the  sum  of  $2,500,  said  warrant  to 
be  signed  by  the  chairman  and  counter- 
signed by  the  clerk  of  the  circuit  court  un- 
der the  seal  of  said  court,  or  that  you  show 
cause  to  the  contrary  before  this  honorable 
court  In  the  city  of  Tampa,  Florida,  at  10 
o'clock  in  the  forenoon  on  the  26tb  day  of 
October,  A.  D.  1908,  and  how  yon  shall 
execute  this  our  writ  make  known  to  this 
honorable  court  in  the  city  of  Tampa, 
Florida,  at  10  o'clock  in  the  forenoon  on  the 
26th  day  of  October,  A.  D.  1908,  as  herein- 
before named;  and  liave  you  then  and  there 
this  writ 

"Witness  the  Honorable  Joseph  B.  Wall, 
Judge  of  the  circuit  court  of  the  Sixth  Judi- 
cial circuit  of  the  state  of  Florida,  in  and 
for  Hillsborough  county,  this  the  15th  day 
of  October,  A.  D.  1908,  and  the  seal  of  said 
court  J.  B.  Wall,  Judge." 

The  respondents  demurred  to  this  alterna- 
tive writ  on  the  following  grounds: 

"First  Because  said  petition  and  writ  fail 
to  show  suflScient  facts  to  entitle  the  peti- 
tioner to  the  relief  asked  for. 

"Second.  Because  it  appears  by  said  peti- 
tion and  writ  that  the  money  has  already 
been  spent  by  the  county. 

"Third.  Because  It  appears  by  said  peti- 
tion and  writ  that  demand  for  the  taxes  as- 
sessed for  the  year  1906  was  not  made  for 
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a  period  of  more  than  one  year  after  said 
taxes  were  collectible,  and  therefore  said 
claim,  if  any  existing,  is  barred  under  sec- 
tion 785  of  the  General  Statutes  of  the  state 
of  Florida. 

"Fourth.  Because  under  section  850  of  the 
General  Statutes  of  the  state  of  Florida  it  is 
the  duty  of  the  tax  collector  to  turn  over 
money  collected  under  the  provisions  of  the 
said  section  to  the  municipal  authorities  of 
cities  and  towns." 

This  demurrer  was  overruled,  and  the  re- 
spondents given  until  November  rules  to  an- 
swer, and,  having  failed  to  answer,  a  per- 
emptory writ  issued  on  the  9th  of  November, 
1908.  The  case  is  here  for  review  on  writ 
of  error. 

Section  860,  Gen.  St  1906,  provides  for  the 
levy  by  the  county  commissioners  of  a  spe- 
cial tax  for  public  roads,  bridges,  and  river 
crossings,  and,  among  other  toings,  that  the 
money  arising  from  the  levy  shall  be  paid 
into  the  county  treasury,  and  also  as  a  pro- 
viso that  "one-half  of  the  amount  realized 
from  said  special  tax  on  property  in  incor- 
porated cities  and  towns  shall  be  turned  over 
to  the  municipal  authorities  of  said  cities 
or  towns  to  be  used  In  the  repairing,  working 
and  Improving  and  laying  out  of  the  streets 
thereof  as  may  be  provided  by  the  ordi- 
nances of  said  cities  and  towns." 

Section  781,  Gen.  St  1906,  provides  how 
warrants  shall  be  issued  by  the  county  com- 
missioners, and  that  "no  money  for  any  pur- 
pose whatever  shall  be  drawn  from  the 
county  treasury  except  upon  a  warrant  is- 
sued and  attested"  as  therein  provided  for. 

Section  782,  Gen.  St  1906,  requires  that 
in  issuing  a  warrant  on  the  county  treasurer 
they  shall  state  spedflcally  therein  the  fund 
on  which  it  is  drawn,  and  no  warrant  shall 
be  drawn  upon  any  fund  except  that  for 
which  said  fund  was  raised. 

Section  783,  Gen.  St  1906,  provides,  among 
other  tilings,  that  the  county  commissioners 
shall  furnish  the  county  treasurer  with  a 
receipt  book  and  stubs  to  correspond,  which 
shall  designate  separately  each  fund  for 
which  county  taxes  are  collected,  from  the 
collector. 

Section  784,  Gen.  St  1906,  provides  that 
the  coimty  treasurer  shall  enter  in  a  book 
the  fact  of  his  refusal  to  pay  or  nonpayment 
of  any  warrant  which  may  be  presented  to 
him,  and  his  reasons  for  such  refusal  or 
nonpayment;  that  he  shall  also,  at  the  re- 
quest of  the  party  presenting  the  same,  in- 
dorse on  back  of  the  warrant  the  fact  of 
such  refusal  or  nonpayment  and  the  rea- 
sons therefor;  and  that  he  shall  pay  such 
warrants  In  the  order  of  their  presentation. 

Section  786,  Gen.  St  1906,  provides  that 
every  claim  against  any  county  shall  be 
presented  to  the  board  of  county  commis- 
sioners within  one  year  from  die  time  said 
claim  shall  become  due,  and  the  same  ahiUl 
be  barred  If  not  so  presented. 
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The  facts  of  tbla  caM  are  unlike  those  of 
the  case  of  City  of  Sanford  v.  County  of 
Orange,  64  Fla.  677,  46  South.  479.  That 
was  the  case  of  a  suit  in  equity  for  an  ac- 
counting against  the  county  on  account  of 
special  road  taxes  which  It  appeared  had 
been  collected  and  spent  on  the  public  roads 
during  several  years  previous  to  the  filing 
of  the  bill.  This  court  applied,  to  the  facta 
of  that  case  the  doctrine  of  laches.  Here  no 
such  ground  Is  Invoked.  It  Is  true  the  al- 
ternative writ  states  that  the  county  com- 
missioners had  declined  to  admit  the  claim 
of  the  city  of  St  Petersburg  upon  the  groimd 
that  they  had  spent  the  money;  but  it  also 
appears  from  the  alternative  writ  that  there 
was  in  the  treasury  of  the  county  a  sum  of 
money  exceeding  the  claim  of  said  dty. 
This  fact  is  admitted  to  be  true  by  the  de- 
murrer. 

It  will  be  observed  the  demurrer  does  not 
raise  the  question  that  the  alternative  writ 
should  have  distinctly  set  forth  that  the 
claim  was  presented  to  the  coqnty  commis- 
sioners within  12  months  from  the  time  It 
became  due;  but  the  demurrer  is  based  on 
the  theory  that  the  alternative  writ  affirma- 
tively shows  it  was  not  presented  within 
12  months  from  the  time  It  became  due. 
This  contention  Is  not  sustained  by  the  al- 
legations of  the  writ,  and  the  demurrer  was 
therefore  properly  overruled.  Whether  the 
claim  described  in  the  alternative  writ  is  of 
such  a  character  as  to  be  embraced  In  sec- 
tion 785  of  the  General  Statutes  of  1906,  or 
whether  it  is  simply  a  claim  against  officers 
who  by  statute  have  the  custody  of  money 
belonging  to  the  city,  as  distinguished  from 
a  claim  against  the  county,  we  do  not  feel 
called  upon  to  determine  in  this  case. 

The  contention  that  under  section  850, 
Gen.  St  1906,  it  is  the  duty  of  the  tax  col- 
lector to  turn  over  the  money  collected  im- 
der  its  provisions  to  the  municipal  author- 
ities, we  do  not  think  Is  tenable.  Under  sec- 
tion 783,  Gen.  St  1906,  above  referred  to,  it 
Is  the  duty  of  the  collector  to  pay  over  to 
the  treasurer  the  money  collected  by  him 
of  every  fund.  Section  850,  supra,  does  not 
require  him  to  divide  the  special  tax  be- 
tween a  city  and  a  county.  He  is  required 
to  pay  over  all  taxes  collected  to  the  county 
treasurer,  and  the  latter  can  only  pay  It  out 
on  warrants  properly  drawn  by  the  county 
commissioners.  It  is  the  function  of  the 
latter  to  ascertain  the  amoimt  due  a  city 
and  to  draw  a  warrant  for  that  amount 
The  facts  alleged  and  admitted  show  that  at 
least  12,500  Is  due  the  city.  The  peremptory 
writ  is  for  that  amount 

We  discover  no  reversible  error  in  the  rec- 
ord, and,  therefore^  the  Judgment  of  the  cir- 
cuit court  is  affirmed.  All  concur,  except 
PARKHILL,  J.,  absent  on  account  of  illness. 


(57  M».  S93) 
DRAKE  V.  BRADY  et  aL 

(Supreme  Court  of  Florida.    March  9,  1009. 
Headnotes  Filed  April  12,  1909.) 

SPEcinc  Pebfobmakce  ({  22*)— Pubohabk  of 

Pbopkbtt  with  Noticb  or  stUL 

One  purchasing  proixrrt;  with  notice  that 
the  grantor  had  contracted  to  conTey  It  to  an- 
other may  be  compelled  to  perform  the  contract 
in  the  same  manner  and  to  the  same  extent  as 
his  grantor  would  have  been  liable  to  do,  had  he 
not  transferred  the  legal  title. 

[Ed.  Note. — For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  {{  50-63;  Dec.  Dig.  { 
22.*] 

(Syllabns  by  the  Court) 

In  Banc.  Appeal  from  Circuit  Court,  Dade 
County;    Minor  S.  Jones,  Judge. 

Bill  by  Gaston  Drake  against  Edward  L. 
Brady  and  others.  Decree  for  defendants, 
and  complainant  appeals.  Reversed  and  re- 
manded. 

Alex  St  Clair-Abrams,  for  appellant  Geo. 
M.  Robblns,  for  appellees. 

WHITFIELD,  C.  J.  On  May  1,  1906,  Gas- 
ton Drake  filed  In  the  circuit  court  for  Dade 
county  a  bill  of  complaint,  alleging  in  effect 
the  purchase  by  him  of  certain  described 
land  from  J.  C.  Henderson,  through  his 
agent,  E.  A.  Waddell,  and  the  payment  to 
Waddell  of  the  entire  purchase  price,  and 
the  subsequent  conveyance  of  the  land  by 
Henderson  to  Brady  as  the  result  of  fraud 
participated  In  by  Brady  with  knowledge 
of  Drake's  rights  in  the  premises.  The  pray- 
er Is  that  a  trust  in  favor  of  complainant  be 
decreed,  for  a  conveyance  and  accounting 
to  complainant  and  for  other  appropriate 
relief.  A  demurrer  to  the  bill  of  complaint 
was  overruled.  Brady  answered,  and  testi- 
mony was  taken  by  an  examiner.  The  bill 
of  complaint  was  dismissed  on  final  liear- 
ing,  and  the  complainant  appealed. 

It  appears  that  the  land  was  owned  by  J. 
O.  Henderson,  of  Troy,  Ala.,  and  is  located 
in  the  city  of  Miami,  Fla.,  and  that  Brady 
was  a  tenant  from  month  to  month,  and 
conducted  a  store  in  the  building  on  the 
land.  Henderson,  by  letter  of  February  1, 
1904,  authorized  Waddell,  of  Miami,  to  sell 
the  property  for  $3,000  net  It  was  offered 
to  Brady  by  Waddell  at  the  named  price. 
Brady  expressed  a  desire  to  own  it,  but  did 
not  accept  the  offer.  The  property  was  of- 
fered to  others.  Drake  agreed  to  piuchase 
at  the  stated  price,  and  on  December  3, 1904. 
paid  Waddell  $100  to  bind  the  sale.  Hender- 
son was  that  day  notified  by  wire  of  the 
sale,  and  of  the  payment  of  $100  thereon. 
This  was  confirmed  two  days  later  by  letter 
inclosing  a  deed  to  be  executed  by  Hender- 
son to  Drake.  On  December  18,  1904,  Drake 
paid  Waddell  $2,900  in  full  for  the  property, 
taking  a  receipt  stating  the  sale  of  the  par- 
ticular land  to  him.     Brady  heard  of  the 
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sale  on  December  8th,  and  endeavored  to 
procure  a  deed  to  the  property  for  himself. 
He  had  been  In  communication  with  Hen- 
derson as  to  the  purchase  of  the  property, 
but  had  not  agreed  to  take  It  After  hear- 
ing of  the  sale  made  to  Waddell,  as  Hen- 
derson's agent,  Brady  visited  Henderson  at 
Troy  and  paid  $3,500  for  a  deed  to  the  prop- 
erty. Henderson  sent  a  deed,  with  authori- 
ty to  All  in  the  name,  and  to  deliver  to  either 
Brady  or  Drake,  as  Waddell  may  determine, 
bat  recalled  the  deed  before  delivery,  and 
afterwards  sent  one  deed  to  be  delivered  to 
Brady,  on  condition  that  he  would  enter  in- 
to a  written  contract  to  hold  Henderson 
harmless  against  any  claim  by  Drake,  and 
one  deed  to  be  delivered  to  Drake,  if  Brady 
did  not  execute  the  contract  Brady  declin- 
ed to  enter  Into  the  contract,  and  could  not 
get  the  deed  to  him.  Drake  regarded  the 
deed  to  him  as  being  not  a  full  warranty 
deed,  and  asked  for  time  to  examine  the 
title.  This  was  refused,  and  the  deeds  were 
returned  to  Henderson  about  December  28, 
190i.  Counsel  for  Drake  prepared  a  deed 
and  forwarded  it  to  Henderson  for  execu- 
tion; but  it  was  not  executed.  On  January 
10,  1906,  Drake  wired  Henderson's  attorney 
in  Troy,  Ala.,  to  return  the  deed  he  had  pre- 
viously declined,  stating  that  the  full  pur- 
chase price  had  been  paid  nearly  a  month 
before.  On  January  IS,  1906,  a  deed  con- 
veying the  property,  dated  December  10, 
1904,  was  delivered  to  Brady  at  Miami;  the 
deed  containing  a  qualification  of  the  war- 
ranty as  follows:  "Except  as  to  any  claim 
which  may  be  set  up  against  said  property 
by  Gaston  Drake." 

The  agreement  of  Drake  to  pnrchase  the 
property,  and  the  payment  of  $100  to  Hen- 
derson's authorized  agent  to  bind  the  sale, 
and  the  subsequent  payment  to  the  agent  of 
the  foil  purchase  price,  gave  Drake  a  right 
to  a  conveyance  of  the  property;  and  as 
Brady  took  title  from  Henderson  with  full 
knowledge  of  Drake's  rights,  and  with  an 
express  reservation  of  Drake's  claim  against 
the  property,  Brady  is  bound  to  comply  with 
Drake's  demands  within  his  rights.  Brady 
stands  In  Henderson's  place,  and  holds  the 
legal  title  subject  to  Drake's  equity.  Drake's 
failure  to  take  the  deed  ottered  to  him  was 
not,  under  the  circumstances,  an  abandon- 
ment of  his  rights  to  a  conveyance  of  the 
property.  Drake  admits  that  when  he  paid 
the  purchase  price  he  "was  satisfied  with 
the  title,"  but  that  was  two  weeks  before; 
and  in  view  of  the  unusual  verbiage  of  the 
deed  Drake  was  clearly  entitled  to  a  rea- 
sonable time  to  examine  the  deed  and  Hen- 
derson's title,  particularly  as  Henderson's 
agent  had  receipted  for  the  full  pnrchase 
price  two  Wj^eks  before.  The  deed  was  real- 
ly a  full .  warranty  conveyance,  and  upon 
examination  Drake  asked  for  It  to  be  re- 
turned to  him.    This  was  reasonable,  under 


the  circumstances,  and  should  have  been 
compiled  with.  If  Brady  had  any  equities, 
they  were  not  superior  to  Drake's;  and 
Brady  took  title  with  full  knowledge  of,  and 
expressly  subject  to,  the  rights  and  claims 
of  Drake  In  the  property. 

One  purchasing  property  with  notice  that 
the  grantor  had  contracted  to  convey  it  to 
another  may  be  compelled  to  perform  the 
contract  in  the  same  manner  and  to  the 
same  extent  as  his  grantor  wonld  have  been 
liable  to  do,  had  he  not  transferred  the  le- 
gal title.  Wilklns  V.  Somervllle,  80  Vt  48, 
86  Atl.  893,  11  L.  R.  A.  (N.  S.)  1183. 

The  decree  is  reversed,  and  the  cause  Is 
remanded,  with  directions  to  enter  a  decree 
In  accordance  with  the  principles  herein 
announced. 

TATLOR,  COOKRELIi,  and  HOOKOR, 
JJ.,  concur. 

SHACKLEFORD,   J.,   dissents. 

PARKHILL.  J.,  absent  on  account  of  111- 
neas. 


(S7  Fla.  tm 
HUCKLBBT  et  al.  v.  STATE  et  al. 
(Supreme  Court  of  Florida.    March  9,  1909.) 

1.  Taxation  (§|  608,  612*)— LntN— Judiciai. 
Sale— Eftect. 

The  lien  of  the  state  for  taxes  upon  proper- 
ty attaches  by  and  from  the  date  of  the  assess- 
ment of  the  property,  and  cannot  be  divested 
by  a  Bobsequent  judicial  sale  of  sncfa  property  in 
any  proceeding  in  which  the  state  is  not  a 
party. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent.  IMg.  H  942,  950;  De&  Dig.  {|  508,  512.*i 

2.  Taxation  (|  514%*)— Lien— Intebvention 
BT  State. 

The  state  has  the  right  to  intervene  by  peti- 
tion in  a  suit  for  the  purpose  of  enforcfnt;  its 
lien  for  taxes  dne  it  on  proi>erty  involved  there- 
in, and  obtaining  an  order  for  the  payment 
thereof  out  of  proceeds  arising  from  a  judicial 
sale  of  snch  property ;  and  such  petition,  if 
properly  framed,  Is  not  open  to  attack  by  demur- 
rer. If  any  of  the  parties  wish  to  question  the 
legality  of  the  tax  imposed,  the  validity  of  the 
tax  imposed,  or  to  make  any  defense  along  that 
line,  it  wonld  have  to  be  done  by  way  of  an 
answer. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Dec.  Dig.  i  614%.*] 

(Syllabus  by  the  Court) 

In  Banc.  Appeal  from  Circuit  Court,  De 
Soto  County ;  Joseph  B.  Wall,  Judge. 

Bill  by  B.  B.  Cornell  against  the  Consoli- 
dated Ice  Manufacture,  Refrigerator  ft  Fish 
Company  and  others.  The  State  of  Florida 
asked  leave  to  intervene.  From  an  order 
granting  the  petition,  Nancy  J.  Huckleby  anil 
others  appeal.    Affirmed. 

TreadweU  ft  Treadwell  and  J.  W.  Burton, 
for  appellants.  Park  M.  Trammel!,  Atty. 
Cen.,  and  H.  S.  Phillips,  State's  Atty.,  for  the 
State. 
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SHAOKLEFORD,  J.  In  a  suit  In  eqnlty 
pending  In  the  circuit  court  for  the  county 
of  De  Soto,  wherein  E.  B.  Cornell  was  com- 
plainant and  the  Consolidated  Ice  Manufac- 
ture, Refrigerator  ft  Fish  Company  and  oth- 
ers were  defendants,  the  state  of  Florida 
sought  leave  of  the  court  to  file  the  follow- 
ing i)etltlon  of  Interrentlon : 

"Now  comes  the  state  of  Florida  and  asks 
leave  of  the  court  to  file  this  its  petition 
of  Intervention.  Therefore  your  petitioner 
shows  that  In  November,  1004,  at  the  instance 
of  certain  creditors,  upon  a  creditors'  bill  du- 
ly filed,  your  honor  appointed  a  receiver  of 
all  and  singular  the  property  of  the  Consoli- 
dated Ice  Manufacture  ft  Fish  Company  of 
Punta  Oorda,  Florida,  and  that  said  receiver 
at  once  took  possession  thereof.  Your  peti- 
tioner further  shows  that  taxes  were  duly 
and  legally  assessed  against  the  said  proper- 
ty of  said  defendant  corporation  for  the  state 
of  Florida  and  the  county  of  De  Soto  for  the 
years  A.  D.  1903,  1904,  1905,  and  190S,  and 
that  neither  the  receiver  nor  any  one  else  has 
paid  said  taxes,  or  any  part  thereof ;  that  said 
taxes  aggregate  about  $1,000  each  year ;  and 
that  said  taxes,  with  Interest,  are  now  due 
your  petitioner.  Tear  i)etltloner  further 
shows  that  said  taxes  at  the  time  of  levy 
were  and  still  are  a  first  and  prior  lien  up- 
on the  property  of  the  said  fish  company; 
that  In  November,  1906,  under  a  decree  of 
this  court  the  property  of  said  fish  company 
was  sold,  and  that  the  Hen  of  said  taxes  was 
the  first  and  prior  lien  upon  the  proceeds  of 
said  sale;  that  said  property  was  sold  for 
the  sum  of  $71,500. 

"Tour  petitioner  further  shows  that  the 
purchaser  of  said  property  at  the  sale  in  No- 
vember, 1906,  failed  to  pay  the  purchase  price 
within  the  time  required  by  law,  and  that 
thereupon  said  property  was  readvertlsed 
and  again  sold  at  public  outcry  at  Arcadia, 
Florida,  on  March  4,  1907,  and  that  at  said 
sale  the  property  brought  the  sum  of  $26,500. 

"Tour  petitioner  further  shows  that  the 
lien  of  said  taxes  Is  a  first  and  prior  Hen  up- 
on the  proceeds  of  said  sale.  Wherefore  your 
petitioner  prays  that  the  matter  herein  set 
forth  may  be  referred  to  a  master  to  assess 
the  amount  due  for  taxes,  and  the  amount 
thereof  when  ascertained  shall  be  a  first  and 
prior  lien  upon  the  proceeds  of  said  proper- 
ty, and  that  the  master  or  receiver  In  said 
cause  be  directed,  out  of  the  proceeds  of  sale, 
first  to  pay  said  taxes.  And  your  petitioner 
win  ever  pray." 

Notice  was  given  to  the  complainant  of  the 
time  and  place  of  calling  up  the  petition,  and 
on  the  18th  day  of  March,  1907,  an  order  was 
made  allowing  the  same  to  be  filed,  and  giv- 
ing the  defendants  until  the  28th  day  of  April 
to  answer  the  same.  To  this  petition  the 
appellants,  who  were  defendants  below, 
Interposed  a  demurrer  upon  the  following 
grounds: 


"First  Said  petition  to  so  vague,  nncer 
tain,  and  Indefinite  In  statement  of  facts,  and 
the  facts  so  stated  are  so  vague.  Indefinite, 
and  uncertain,  as  they  do  not  constitute  a 
cause  of  action  of  the  state  of  Florida  and 
county  of  De  Soto  for  said  taxes. 

"Second.  Because  said  petition  does  not  set 
forth  the  necessary  facts  to  entitle  the  said 
petitioner  to  intervene. 

"Third.  Said  peUtion  shows  on  its  face 
that  at  the  time  of  the  filing  of  said  petition 
this  court  did  not  have  In  or  under  Its  con- 
trol or  custody  the  property  mentioned  in 
said  petition,  and  that  this  court  did  not  have 
in  Its  care,  or  under  Its  custody  or  control, 
anything  upon  or  against  which  the  state  of 
Florida  or  the  county  of  De  Soto  held  a  lien 
for  taxes. 

"Fourth.  Said  petition  shows  upon  its  face 
that  the  same  is  filed  too  late,  and  that  this 
court  has  no  jurisdiction  over  the  subject- 
matter  of  said  petition,  and  that  petitioner's 
only  remedy,  if  any  It  has.  Is  against  the 
property  therein  described  and  set  forth. 

"Fifth.  There  Is  no  equity  In  said  petlUon. 
Therefore  defendants  pray  that  they  may  be 
dismissed,  with  their  reasonable  cost  in  this 
behalf  sustained." 

Upon  this  demurrer  the  conrt  made  the  fol- 
lowing order: 

"The  conrt  being  convinced,  from  a  careful 
examination  of  the  authorities,  that  the  state 
has  the  right  to  Intervene  for  the  collection 
of  taxes  due  It,  it  Is  ordered  that  the  demur- 
rer to  the  petition  of  intervention  be  over- 
ruled, and  defendants  allowed  until  the  No- 
vember rules  to  answer  the  petition." 

From  this  interlocutory  order  an  appeal 
was  entered  to  this  court,  and  the  sole  point 
presented  to  us  for  determination  is  whether 
the  court  erred  in  overruling  the  demurrer. 
No  extended  discussion  Is  necessary,  since,  as 
we  understand  it,  this  point  has  already  been 
decided  adversely  to  the  contention  of  the 
appellants  by  this  court  in  Bloxham,  Comp- 
troller, V.  Consumers'  Electric  Light  ft  Street 
R.  R.  Co.,  36  Fia.  619,  18  South.  444,  29  L.  R. 
A.  507,  51  A^  St.  Eep.  44,  and  we  content 
ourselves  with  referring  to  the  reasoning  and 
the  authorities  cited  therein.  It  is  elemen- 
tary that  a  demurrer  admits  as  true  all  the 
matters  which  are  well  pleaded  In  the  plead- 
ing against  which  it  is  directed.  If  the  ap- 
pellants wish  to  question  the  legality  of  the 
taxes  alleged  to  have  been  Imposed,  the  va- 
lidity of  the  assessment,  or  to  make  any  de- 
fense along  that  Une,  it  would  have  to  be 
done  by  way  of  an  answer.  We  would  also 
refer  generally  to  17  Amer.  ft  Eng.  Ency.  of 
Law  {2d  Ed.)  180,  and  11  Ency.  of  PI.  ft  Pr. 
494. 

It  follows  that  the  interlocutory  order  ap- 
pealed from  must  be  affirmed.  All  concur, 
except  PARKHILL^  J.,  absent  on  account  of 
illness. 
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CENTRAL  OF  GEORGIA  RY.  CO.  ▼.  ASH- 
LEY. 
(Supreme  Court  of  Alabama.     Feb.  11.  1909.) 

1.  Exceptions,   Biix  of  ({  40*)— Tquc  fob 
Fllinq — Extension  bt  Coubt. 

W'bere  the  time  for  filing  a  bill  of  excep- 
tions is  extended  by  the  court,  instead  of  by 
the  presiding  judge,  the  bill  is  void. 

[EVl  Note.— For  other  cases,  see  Exceptions, 
BUI  of,  Cent.  Dig.  |  58;    Dec  Dig.  {  40.»] 

2.  Exceptions,   Biix  of  ({  40*)— Tucx  fob 
FiLi  NO— Extension  . 

Where,  on  orerruling  a  motion  for  a  new 
trial  on  December  29th,  80  days  were  given  in 
which  to  perfect  a  bill  of  exceptions  on  the 
motion,  and  on  January  26th  the  presiding  Judge 
as  such  extended  the  time  to  February  7tb, 
which  was  in  the  succeeding  term  of  court,  and 
signed  the  bill  on  Februarjr  6th,  the  bill  was 
Talid;  circuit  court  practice  rule  30  (Code 
1896,  p.  1200)  merely  forbidding  the  extension 
by  agreement  of  counsel  of  the  time  for  signing 
the  bill  into  a  succeeding  term,  and  not  inhibit- 
ing the  extension  by  the  presiding  judge  to  the 
limit  of  6  months,  expressly  allowed  by  Code 
1806,  i  620. 

[Ed.  Note.— For  other  cases,  see  Exceptions, 
Bill  of.  Cent.  Dig.  {  SS;  Dec.  Dig.  {  40.*] 

&  JnOGHENT  (I  625*)— CONBTBUCnON  OF  Bh- 
TBT— DBUURBEB  TO   COMPLAINT. 

A  demurrer  recited  as  follows:  "Comes 
the  defendant  by  attorney  and  demurs  to  the 
complaint,  •  *  •  and  separately  to  each 
count  thereof,  and  assigns  as  grounds  of  demur- 
rer the  following,"  etc.  The  several  counts, 
from  1  to  5,  inclusive,  were  separately  assailed ; 
the  grounds  of  objection  to  each  count  being 
directed  there  against  immediately  after  the 
■Utement  "To  the  first  count,"  "To  the  second 
count,"  and  so  on  through  the  other  three.  Aft- 
er dealing  with  the  five  counts,  the  demurrer 
concluded:  "To  the  complaint  as  a  whole,  and 
separately  to  each  count  thereof,"  followed  by 
two  grohnds  alleging  that  the  damages  claimed 
were  remote  and  that  they  were  speculative.  A 
separate  demurrer  was  separately  filed  to  count 
7.  The  judgment  recited  that  defendant's  de- 
murrer to  the  complaint  being  argued,  •  *  • 
it  is  the  judgment  of  the  court  that  the  said 
demurrer  to  the  complaint  be  •  *  *  over- 
ruled." Held,  that  the  recital  of  the  Judgment 
showed  only  a  ruling  on  demurrer  to  the  whole 
complaint,  asserting  the  damages  claimed  to  be 
remote  and  speculative,  and  not  upon  demur- 
rers covering  separable  parts  of  the  complaint. 
[Bid.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  8  068;   Dec.  Dig.  S  525.*] 

4.  Appeal  and  Ebbob  (5  917*)  —  Rkvibw — 

PBESUMPTIONS  —   COBBXCTNESS     OF     LOWEB 

Court's  Action. 

To  show  reversible  error  the  presumption  of 
the  correctness  of  the  lower  court's  action  must 
be  affirmatively  overcome  by  recitals  in  the  tran- 
script, and  to  acquit  the  trial  court  of  error  it 
will  be  presumed,  in  the  absence  of  an  unequiv- 
ocal ruling  on  demurrer,  that  the  demurrant 
abandoned  ft. 

[Ei.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  8709;   Dec.  Dig.  |  917.*] 

6.  Pleading  (|  187*)  —  Dkmtjbbeb  —  Scope — 
Bemoteness  of  Dauaoes  Claimed. 

While,  if  the  complaint  is  not  sufficiently 
definite  to  apprise  defendant  of  the  character 
of  the  injury  flowing  from  the  wrong,  it  may 
be  tested  by  demurrer,  objections  that  damages 
claimed  are  remote  and  speculative  must  be  tak- 
en by  motion  to  strike  or  by  special  charges. 

[Ed.    Note. — For   other   cases,    see   Pleading, 
Cent.  Dig.  f  400;    Dec.  Dig.  §  187.*] 


6.  Cabbiebs  (S  269*)— Cabbiaob  of  Passen- 

OEB8  —   DOTT     TO     NOTIFT     PASSENOEBS     OF 

Tbansfeb  Points. 

Carriers,  having  power  within  proper  limits 
to  make  schedules,  create  routes,  and  prescribe 
transfer  points  at  which  passengers  traveling 
beyond  must  change  cars,  owe  the  duty  to  ad- 
vise passengers  by  reasonable  means  of  such 
regulations. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  i  1063;    Dec.  Dig.  {  269.*] 

7.  Appeal  and  Ebbob  (|  714*)  —  Recobd — 
Matters  Not  Apparent  of  Recobd. 

On  appeal,  evidence  not  in  the  record,  but 
only  in  a  brief,  cannot  be  considered. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  2962;    Dec  Dig.  i  714.*] 

8.  Cabbiebs  ({  275*) — Carriers  of  Passen- 
GEBs— Actions— Pleadings  —  Materialitt 
OF  Allegations. 

In  an  action  by  a  passenger  against  a  cat^ 
rier  for  damages  from  failure  to  notify  her 
where  to  change  cars,  an  allegation  that  the 
motive  power  used  on  the  train  was  steam  was 
wholly  immaterial,  and  unnecessary  to  b« 
proved. 

[Ed.  Note.— For  other  cases,  see  (^rriera. 
Cent  Dig.  {  1076;    Dec  Dig.  {  276.*] 

0.  Cabbiebs  ({  277*) — Gabbiaoi  of  Passbn- 
GERS— Excessive  Damages— Nbglioencb  or 
Carries. 

Where  a  woman  passenger,  as  a  result  of 
the  carrier's  failure  to  notify  her  where  to 
change  cars,  was  deflected  in  her  journey  and 
compelled  to  bear  added  travel  and  sojourn  in 
hotels,  resulting  in  annoyance,  illness,  anxiety, 
and  some  expense,  a  recovery  of  $5(X)  was  not 
excessive. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  |  1084;   Dec.  Dig.  {  277.*] 

Appeal  from  city  Court  of  Montgomery; 
A.  D.  Sayre,  Judge. 

Action  by  F.  E.  Ashley  against  the  Central 
of  Georgia  Railway  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.    Affirmed. 

The  only  counts  that  are  referred  to  In 
the  opinion  and  necessary  to  be  here  set  out 
are  the  fifth,  sixth,  and  seventh  counts, 
which  are  as  follows: 

"(5)  Plaintiff  claims  of  the  defendant  the 
sum  of  $1,999  as  damages,  for  this:  That 
heretofore,  on,  to  wit,  the  15th  day  of  Sep- 
tember, 1904,  the  defendant  was  engaged  in 
operating  by  steam  a  railway  as  a  common 
carrier  of  passengers  from  the  city  of  Mont- 
gomery, in  the  state  of  Alabama,  to  various 
points  in  the  state  of  Georgia  and  in  the 
state  of  Alabama.  And  plaintiff  avers  that 
she  bought  a  ticket  at  the  Union  Station  In 
the  city  of  Montgomery,  Ala.,  to  Andalusia, 
Ala.,  and  that  she  was  unfamiliar  with  the 
road  of  the  defendant,  and  that  the  servant, 
agent,  employe,  or  conductor  of  the  defend- 
ant called  upon  her  for  her  ticket;  that  she 
showed  the  said  servant,  agent,  employe,  or 
conductor  her  said  ticket;  and  that  the  serv- 
ant, agent,  or  conductor,  after  inspecting  the 
said  ticket,  did  negligently  fail  to  inform 
plaintiff  that  she  would  have  to  change  cara 
at  the  town  of  Union  Springs,  in  the  state  of 
Alabama,  and  take  another  car,  so  that  she 
might  reach  her  destination,  and  by  reason 
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of  Bald  negligence  on  the  part  of  the  said 
conductor,  servant,  agent,  or  employfi  of  the 
defendant  as  aforesaid  she  was  greatly  in- 
jured, in  this:  It  was  In  the  nighttime,  and 
plalntifr  was  put  oft  at  a  strange  place,  to 
wit,  Cuthbert,  Ga.,  where  she  had  to  remain 
until  the  next  day,  so  that  she  might  take 
passage  to  said  Union  Springs,  and  there 
change  cars  that  she  might  reach  her  desti- 
nation. And  plaintiff  avers  that  she  was 
made  sick  and  was  greatly  frightened,  she 
suffered  great  mental  anguish  and  physical 
pain,  that  It  prevented  her  from  filling  an 
engagement  she  had  at  Andalusia,  and  that 
she  was  prevented  from  reaching  her  desti- 
nation, all  to  her  great  damage  as  aforesaid 
of  $1,999.  And  plaintiff  avers  that  the  dam- 
ages claimed  in  this  count  are  for  the  same 
cause  of  action  that  is  claimed  in  the  first, 
second,  third,  and  fourth  counts  of  this  com- 
plaint" 

(6)  Same  as  count  1,  down  to  and  including 
"the  city  of  Montgomery,"  where  It  first  oc- 
curs therein,  and  adds:  "To  Cuthbert,  In  the 
state  of  Georgia;  that  along  its  said  lines 
was  the  station  In  said  state  of  Alabama 
called  Union  Springs;  that  from  said  Union 
Springs,  Ala.,  ran  another  railway  line  oper- 
ated by  defendant  to  Andalusia,  Ala.,  and 
that  on  said  day  and  date  plaintiff  bought  a 
ticket  at  Montgomery,  Ala.,  to  Andalusia, 
Ala.,  and  became  a  passenger  on  one  of  the 
cars  of  the  defendant;  that  in  order  to  go 
from  Montgomery,  Ala.,  to  Andalusia,  Ala., 
on  said  ticket,  plaintiff  should  change  cars 
at  Union  Springs,  Ala.,  and  the  defendant  so 
negligently  conducted  its  said  business  that 
by  reason  thereof  plaintiff  did  not  change 
cars  at  said  Union  Springs,  Ala.,  but  was 
carried  beyond  Union  Springs,  Ala.,  and  by 
reason  of  said  negligence  she  was  greatly 
damaged,  in  this  to  wit:  [Here  follows  cata- 
logue of  her  special  injuries  and  damages, 
same  as  In  count  6.]" 

(7)  Same  as  count  6,  except  that  it  alleges 
that  it  was  the  duty  of  defendant,  its  servant, 
agent,  or  employe,  to  notify  plaintiff  that  she 
should  change  cars  at  said  Union  Springs, 
Ala.,  for  said  Andalusia,  Ala.;  but,  notwith- 
standing this  duty,  the  defendant,  or  its 
servant,  agent,  or  employ^,  did  negligently 
fail  to  so  notify  plaintiff,  and  by  reason 
thereof  the  plaintiff  was  carried  beyond  Un- 
ion Springs,  etc. 

There  was  Judgment  for  plaintiff  In  the 
sum  of  $500,  which  Judgment  was  rendered 
on  October  15,  1906.  On  Wednesday,  No- 
vember 14,  1906,  and  on  December  14,  1906, 
an  order  was  granted  by  the  court  extending 
the  time  for  signing  the  bill  of  exceptions — 
In  the  first  instance  30  days,  and  in  the 
second  instance  20  days ;  30  days  having  been 
granted  from  the  day  of  the  Judgment  On 
Saturday,  December  29,  1906,  the  motion  for 
a  new  trial  was  overruled,  and  the  presiding 
Judge  of  the  court  granted  an  order  extend- 
ing the  time  for  filing  the  bill  of  exceptions 


30  days,  and  a  further  order  was  entered  by 
the  presiding  Judge  extending  the  time  to 
and  Including  February  7th. 

Charles  P.  Jones,  W.  F.  Thetford,  Jr.,  and 
J.  B.  Jones,  for  appellant  HUl,  Hill  ft  Whit- 
ing, for  appellee. 

McCLELIiAN,  J.  The  necessary  contlna- 
Ity  of  the  time,  from  the  main  trial  to  the 
date  of  the  attempted  authentication  of  the 
purported  bill  of  exceptions  for  that  trial, 
within  which  it  should,  to  be  effective,  have 
been  signed,  was  broken  by  the  effort  of  the 
court  instead  of  the  presiding  Judge,  to  ex- 
tend it  Scott  T.  State,  141  Ala.  39,  87  Sontli. 
366;  Amett  v.  Western  Ry.  (Ala.)  39  South. 
775 ;  Western  Ry.  v.  Russell,  144  Ala.  142,  39 
Sonth.  311,  113  Am.  St  Rep.  24.  Hence,  so 
far  as  the  main  trial  is  concerned,  the  paper 
purporting  to  be  a  bill  of  exceptions  thereon 
is  valueless. 

Counsel  for  appellant  Insist  that  this  pa- 
per is  at  least  a  valid  bill  of  exceptions  to 
bring  up  for  review  the  action  of  the  cooit 
below  in  overruling  the  motion  for  a  new 
trial.  The  motion  was  regularly  retained 
on  the  proper  docket  of  the  court  until  De- 
cember 29,  1906,  on  which  date  it  was  over- 
ruled. In  the  order  overruling  the  motion 
the  defendant  (appellant)  was  granted  30 
days  in  which  to  perfect  its  bUl  of  excep- 
tions on  the  motion  for  a  new  trial.  On 
January  26,  1907,  the  presiding  judge,  as 
such,  undertook  to  extend  the  time  to  Febru- 
ary 7,  1907.  The  paper  was  in  fact  signed 
by  the  judge  on  February  6,  1007.  .By  the 
act  approved  December  6,  1900  (Acts  1900 
-01,  p.  122),  three  terms  of  the  city  court  of 
Montgomery  are  provided  for.  One  of  these 
terms  commences  on  the  first  Monday  in 
February.  Rule  30  of  circuit  court  practice 
(Code  1896,  p.  1200)  merely  forbids  the  ex- 
tension, by  agreement  of  counsel,  of  the  time 
for  signing  the  bill  of  exceptions  into  a  suc- 
ceeding term  of  the  court  but  does  not  in- 
hlblt  the  extension,  by  the  presiding  Judge, 
of  the  time  for  signing  to  the  limit  of  six 
months.  Code  1806,  f  620.  There  is  a  field 
of  operation  for  both  the  rule  and  the  statute 
cited.  Cooley  ▼.  U.  S.  L.  Ass'n,  132  Ala. 
590,  31  South.  521.  The  extension  in  Aber- 
cromble  v.  Vandlver,  140  Ala.  228,  37  South. 
296,  was  by  agreement  of  counsel.  The  bUl 
here  was  signed  within  the  time  extended  by 
the  presiding  judge ;  and  hence  became  a  part  . 
of  the  record  for  service  in  respect  of  a  re- 
view of  the  action  of  the  trial  court  upon  the 
motion  for  a  new  trial.  Ala.  Mid.  Ry.  ▼. 
Brown.  129  Ala.  282,  29  South.  64& 

The  rulings  on  the  pleadings  will  be  first 
considered.  The  Judgment  as  here  Impor- 
tant, recites:  "This  day  came  the  parties  by 
their  attorneys,  and  by  leave  of  the  court 
first  had  and  obtained  the  plaintiff  amends 
her  complaint  by  interlining  count  three  (3) 
and  by  adding  thereto  counts  numbered  six 
(6)  and  seven  (7).     And  the  plaintiff  wlth- 
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draws  connt  four  (4)  of  tbe  complaint,  and 
the  defendant's  demvrrer  to  tfie  complaint 
being  argued  by  coonsel  and  understood  by 
tbe  court.  It  la  considered  and  ordered  by  tbe 
court,  and  It  Is  the  Judgment  of  tbe  court 
that  the  said  demurrer  to  the  complaint  be 
and  the  same  Is  hereby  overruled."  (Italics 
supplied.)  The  only  demurrers  we  And  in  the 
transcript  are  thus  framed:  The  caption 
reads:  "Comes  the  defendant,  by  attorney, 
and  demurs  to  the  complaint  filed  In  this 
cause,  and  separately  to  each  count  thereof, 
and  assigns  as  grounds  of  demurrer  the  fol- 
lowing: •  *  • ."  The  several  counts,  from 
1  to  5,  Inclusive,  are  separately  assailed; 
the  grounds  of  objection  to  each  count  being 
directed  thereagalnst  Immediately  after  the 
statement,  "To  the  first  coimt,"  "To  the 
second  count,"  and  so  on  through  the  other 
three.  After  dealing  with  the  five  counts,  tbe 
demurrer  concludes,  "To  the  complaint  as  a 
whole  and  separately  to  each  count  thereof," 
following  this  with  two  grounds  alleging  that 
the  damages  claimed  are  remote  and  that 
they  are  speculative.  A  separate  demurrer, 
separately  filed,  to  count  7  of  the  complaint 
also  appears  In  the  record. 

Ck>unsel  for  appellant  take  the  point,  and 
stress  It  In  brief,  that  tbe  Judgment  entry 
shows  a  ruling  on  demurrer  to  the  complaint 
as  a  whole.  Counsel  for  appellee  controvert 
this  contention,  and  Insist  that  the  recital 
quoted  evinces  a  ruling  overruling,  not  only 
that  part  of  the  demurrer  expressly  address- 
ed to  tbe  whole  complaint,  and  as  well  those 
addressed  to  each  count,  Including  count  5, 
but  also  overruling  the  separate  demurrer  to 
count  7.  In  support  of  appellee's  view  we  are 
dted  to  the  case  of  A.  O.  S.  R.  R.  v.  Shahan, 
lie  Ala.  302,  22  South.  609,  from  the  tran- 
script of  whlcfh  a  Judgment  entry  very  sim- 
ilar to  that  with  which  we  are  now  concerned 
Is  copied  In  brief.  There  tbe  court  took  no 
notice  of  tbe  question  at  hand ;  and,  though 
the  conclusion  therein  reached  might  have 
been  different,  had  the  point  been  taken,  that 
decision  is  not  authoritative,  for  the  very 
reason  that  no  ruling  on  the  present  point 
was  made.  In  short,  the  question  was  not 
considered  or  decided.  It  is  manifest  that 
the  gist  of  the  inquiry  Involves  a  construction 
of- the  Judgment  entry,  viz.:  Was  the  court's 
action,  to  be  drawn  alone  from  the  Judgment 
entry  In  the  absence  of  ambiguity  therein, 
upon  demurrer  to  the  complaint  as  a  whole 
or  upon  demurrer  to  only  parts  of  the  com- 
plaint? Appellant  can  derive  nothing  In  its 
favor  from  the  caption  (of  the  demurrer) 
quoted ;  for  tbe  pleading  Itself  expressly  ad- 
dresses the  objections  contained  in  it  to  sep- 
arate counts  of  the  complaint  except  In  Its 
last  paragraph,  wherein  the  whole  complaint 
Is  assailed. 

We  construe  the  recital  to  show  only  a  rul- 
ing on  demurrer  to  the  whole  complaint,  and 
not  upon  demurrers  covering  separable  parts 
of  the  complaint  Such  was  the  conclusion 
of  this  court  in  Oriel  v.  Lomax,  86  Ala.  182,  6 


South.  325,  upon  substantially  the  same  in- 
quiry we  now  have.  In  that  case  the  com- 
plaint contained  two  of  the  common  counts 
and  one  special  count  and  the  Judgmmt  en- 
try recited  "that  the  defendant  demurred  to 
the  complaint"  and  that  the  court  sustained 
the  demurrer ;  but  the  demurrer  copied  into 
the  transcript  Is  addressed  only  to  the  special 
count.  The  plaintiffs  then  amended  their 
complaint  by  adding  another  special  count, 
and  the  defendant  then  demurred  "to  the 
complaint  as  amended,"  but  his  demurrer 
was  overruled.  Upon  this  Status  the  court 
said:  "The  demurrer,  as  shown  by  the  Judg- 
ment entry.  Is  taken  to  tSie  entire  complaint 
as  amended,  and  not  to  any  particular  count 
supposed  to  be  defective."  In  our  recent  case 
of  Alabama  Chemical  Co.  ▼.  Niles,  47  South. 
239,  the  Grlel-Lomax  decision  was,  In  sub- 
stance and  effect,  followed. 

The  presumption,  on  appeal,  of  the  correct- 
ness of  the  action  of  the  primary  court  must 
be  affirmatively  overcome  by  recitals  In  the 
transcript  presented  here,  before  error  to 
reversal  is  shown ;  and,  in  keeping  with  this 
necessity,  to  acquit  the  trial  court  of  error. 
It  will  be  presumed,  in  the  absence  of  an 
unequivocal  ruling  by  the  court  on  demurrer, 
that  the  demurrant  abandoned  it  We  have, 
hence,  as  the  only  demurrer  addressed  to  the 
whole  complaint  and  on  which  only  the  Judg- 
ment entry  shows  the  court  to  have  ruled, 
that  asserting  the  damages  claimed  to  be  re- 
mote and  speculative.  These  objections  can- 
not be  taken  by  demurrer;  motion  to  strike 
or  special  charges  to  the  Jury  being  the  ap- 
proved method  to  eliminate,  if  improper, 
such  claimed  elements  of  recovery.  Of 
course,  where  the  pleading  is  not  sufficiently 
definite  and  certain  to  apprise  the  defendant 
of  the  character  of  tbe  injury  proximately 
fiowlng  from  the  wrong,  demurrer  is  the  prop- 
er pleading  to  test  that  Infirmity.  City  De- 
livery Co.  V.  Henry,  139  Ala.  161,  84  South. 
389.  That  demurrer,  to  the  whole  complaint 
was  correctly  overruled. 

Counsel  for  appellant  have  presented  an 
elaborate  argument  in  support  of  their  con- 
tention that  neither  the  complaint  nor  any 
count  of  it  states  a  cause  of  action,  and 
hence  will  not  support  the  Judgment;  and 
the  ground  of  the  Insistence  is  that  no  pri- 
mary duty  rests  on  the  defendant  as  a  com- 
mon carrier  of  passengers,  to,  without  being 
sought  for  the  information,  inform  a  passen- 
ger of  the  necessity  to  change  cars  in  order 
to  reach  his  destination,  as  indicated  by  his 
ticket  or  otherwise  properly  secured  right 
to  transportation  to  a  destination  beyond  a 
point  at  which,  to  reach  that  destination,  the 
passenger  must  change  cars.  The  argument 
is  so  earnest 'as  well  as  elaborate,  we  feel 
Impelled  to  respond  to  It ;  for.  If  the  conten- 
tion Is  sound,  a  reversal  would  result 

While  the  question  in  hand  has  not  been, 
so  far  as  we  are  now  advised,  the  subject  of 
adjudication  apart  from  any  other  related 
question,  yet  there  Is  one  decision  of  a  learn- 
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ed  conrt  In  wbidi  the  daty,  the  breach  of 
which  the  complaint  complains,  was  affirmed 
as  an  essential  factor  to  the  conclusion  reach- 
ed therein.  This  view  Is  confirmed  by  the 
texts  to  be  quoted.  In  6  Cyc,  at  page  584,  it 
is  said:  "Where  it  Is  necessary  for  the  pas- 
senger to  change  cars  or  trains  In  the  pros- 
ecution of  the  journey,  reasonable  notice 
thereof  by  the  servants  of  the  carrier  Is  suffi- 
cient, and  the  passenger  not  governing  him- 
self by  such  notice  cannot  recover  damages 
If  he  loses  his  connection."  In  2  Redfleld's 
Law  of  Railways  (6th  Ed.)  It  is  said:  "The 
duty  of  railways  where  there  Is  a  change  of 
cars  has  often  been  commented  upon  by  the 
courts.  It  seems  to  result,  from  the  very 
nature  of  the  case,  that  the  very  least  vrhlch 
could  be  regarded  as  the  reasonable  perform- 
ance of  the  duty  of  the  company  towards  Its 
passengers  would  be  that  Hie  passenger 
should  have  timely  notice  of  the  change  and 
reasonably  sufficient  time  to  make  It." 

The  first-quoted  text  Is  based  upon  the  de- 
cisions of  the  New  York  courts  in  Page  v.  N. 
Y.  Central  R.  R.,  6  Duer,  523,  and  later,  after 
revivor  In  the  name  of  Barker,  was  taken  to 
and  affirmed  by  the  Court  of  Appeals,  and  re- 
ported In  24  N.  Y.  599.  Page  bought  a  ticket 
from  Albany  to  Lyons.  The  defendant  oper- 
ated two  trains,  leaving  Albany  within  an 
hour  of  each  other,  on  which  Page's  ticket 
was  good.  One  of  these  ran  through  Lyons, 
and  the  other  ran  to  Syracuse,  at  which  point, 
to  reach  Lyons,  a  change  of  cars  from  that 
train  was  necessary.  Some  of  the  testimony 
for  the  plalntl£F  tended  to  show  that  the 
ticket  agent  at  Albany  told  the  plalntlfT  that 
the  Syracuse  train,  taken  by  the  plaintiff, 
would  take  him  to  Lyons.  This  was  contro- 
verted. Some  of  the  testimony  for  the  de- 
fendant tended  to  show  that  the  plaintiff 
was  Informed,  or  was  offered  such  opportuni- 
ty as  would  have  Informed  an  ordinarily  In- 
telligent person,  employing  reasonable  care 
and  caution,  that  a  change  of  cars  at  Syra- 
cuse was  necessary.  Obviously  a  material  In- 
quiry in  the  premises,  whether  as  effecting 
the  exoneration  of  the  carrier  from  the  con- 
sequences of  the  asserted  misdirection  of  the 
agent  at  Albany  or  not,  was  the  existence  vel 
non  of  the  primary  duty  of  the  carrier  to  no- 
tify passengers  of  the  necessity  for  a  change 
of  cars  in  order  to  travel  to  Lyons.  Writing 
to  that  proposition  the  Supreme  Court  (0 
Duer,  529)  declared:  "If  the  defendant  gave 
such  published  notice  of  the  running  of  Its 
trains,  and  such  special  notice  in  the  cars, 
of  the  necessity  of  changing  cars  at  any  par- 
ticular station,  that  every  traveler  of  ordina- 
ry intelligence,  by  the  use  of  reasonable  care 
and  caution,  would  obtain  all  the  requisite  In- 
formation as  to  the  route  to  be  traveled,  and 
the  cars  to  be  taken  at  an  Intermediate  point 
of  the  voyage.  It  discharges  its  whole  duty  In 
this  respect  If  a  passenger,  merely  by  a  fall- 
ui'e  to  use  such  care  and  caution.  Instead  of 
changing  cars  at  a  particular  station,  and 
taking  cars  which  go  to  the  place  to  which  he 


has  paid  his  fare,  continues  in  the  cars  in 
which  he  started,  and  Is  carried  In  another 
direction,  the  result  Is  to  be  attributed  to  his 
own  negligence,  and  not  to  a  breach  of  duty, 
or  of  contract,  on  the  part  of  the  company. 
The  fact  of  the  publicity  of  such  regulations, 
the  time,  manner,  and  circumstances  of  pub- 
lishing them,  and  whether  sufficient  to  bring 
home  actual  notice  to  the  passenger,  provid- 
ed he  bestows  reasonable  care  and  attention, 
in  order  to  inform  himself,  is  one  to  be  deter- 
mined by  the  Jury."    We  take  the  liberty  of 
transposing,  in  this  connection,  this  clause  of 
the  opinion:    "If  the  plaintiff  had  traveled 
the  road  before.  In  the  train  leaving  at  the 
same  hour.  It  would  be  a  fact  bearing  upon 
the  question  of  knowledge.     The  weight  of 
the  fact  would  depend  upon  the  frequency 
and  recency  of  the  period  of  such  traveling." 
From  the  quoted  texts,  as  well  as  from  the 
observations  of  the  court  in  the  Page  Case,  It 
Is  seen  that  a  primary  duty  rests  on  the  car- 
rier of  passengers  to  give  publicity  to  its  reg- 
ulations, whether  of  schedule,  including  plac- 
es whereat  its  train  will  stop  for  the  dis- 
charge or  reception  of  passengers,  or  of  rent- 
ing  on   its   roadway,   embracing  points   of 
change  to  another  line  of  its  roadway  or  that 
of  another  company,  to  the  end  that  the  ordi- 
narily prudent  and  intelligent  traveler  may 
be  Informed  of  the  facts  essentially  neces- 
sary for  him  to  accomplish  his  journey.    The 
reason  for  such  duty  inheres  in  the  nature  of 
the  service  afforded  by  such  agencies,  in  con- 
nection with  the  power  possessed  by  carriers 
to  formulate  and  enforce  such  reasonable  reg- 
ulations as  the  conduct  of  the  business  re- 
quires.   Within  proper  limits,  they  may  make 
schedules,  create  routes,  and  prescribe  trans- 
fer points  at  which  passengers,  traveling  be- 
yond, must  change  cars.    Having  this  pow- 
er, it  would  be  wholly  Irrational  to  say  that 
no  duty,  commensurate  with  the  power,  rests 
on  the  carrier  to  advise  the  traveling  pub- 
lic, by  reasonable  means,  of  regulations  so 
necessary  to  any  Journey  by  rail ;  for  such  a 
pronouncement  would,  essentially,  cast  upon 
the  passenger  the  obligation,  not  simply  to 
exercise  reasonable  prudence  and  diligence 
to  ascertain  the  regulations,  with  respect  to 
where,  when,  and  how  his  journey  may  be 
made  under  regulations  existing  and  pnb- 
llshed,  but  to  seek  out  unpublished  r^ulatlous 
the  operation  of  which  affect  his  Journey. 
The  result  would  be,  naturally,  that  no  car 
rler  of  passengers  would  make  any  effort  to 
give  publicity  to  Us  regulations  touching  mat- 
ters associated  with  the  employment  of  Its 
transportatlve  agencies.    The  decision  of  A 
O.  S.  R.  R.  Co.  V.  Carmlcbael,  90  Ala.  19, 
8  South.  87,  9  L.  R.  A.  38S.  announces,  though 
only  in  argument  of  a  related  question,  the 
duty  on  the  passenger,  or  proposed  passen- 
ger, raised  by  the  performance  of  the  pri- 
mary duty  we  have  said  rested  on  the  carrier, 
to  exercise  reasonable  prudence  and  diligence 
to  ascertain  such  regulations  in  the  premises 
as  the  carrier  has  promulgated.    If  the  paa- 
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senger  falls  to  exercise  such  care  and  dili- 
gence, bis  negligence,  and  not  that  of  the 
carrier,  is  the  proximate  cause  of  a  resultant 
Injury.  The  Page  Case,  supra,  so  holds,  and 
we  think  the  reasons  stated  before  ere  con- 
clusive of  the  correctness  of  the  views  en- 
tertained. 

By  brief  of  counsel  for  appellant  we  are 
advised  that  the  case  was  tried  on  counts  5, 
6,  and  7.  Count  6  ascribes  the  negligence 
complained  of  to  have  been  that  of  the  con- 
ductor In  not  notifying  her  of  the  necessity 
to  change  cars  at  Union  Springs,  in  order  to 
seasonably  porsne  her  Journey  to  Andalusia. 
Counts  6  and  7  ascribe  the  negligence  to  the 
defendant,  or  Its  agents  or  servants,  in  not 
80  informing  the  plaintiff.  We  are  dealing 
with  the  complaint  only,  with  a  view  to  de- 
termine whether  the  complaint  states  a  cause 
of  action.  In  the  light  of  the  considerations 
stated,  we  must  hold  that  these  counts  do 
each  state  a  cause  of  action,  though.  If  as- 
sailed by  properly  grounded  demurrer,  we  are 
not  prepared  to  say,  and  are  not  now  so  In- 
vited, whether  these  counts  would  be  immune 
therefrom. 

Recurring  to  the  motion  for  a  new  trial: 
The  only  errors  urged  and  argued,  aside  from 
the  rulings  on  the  pleadings  which  have  been 
considered,  are  that  the  affirmative  charge, 
requested  for  the  defendant,  should  have 
been  given,  on  the  grounds,  first,  that  there 
was  a  failure  of  proof,  in  that  the  motive 
power  was  alleged  to  have  been  steam,  and 
there  was  no  proof  in  support  of  it;  and, 
second,  that  the  affirmative  proof  shows  that 
such  announcement  of  the  necessity  to 
"change  cars  at  Union  Springs  for  Andalu- 
sia" was  only  met  oy  testimony  of  a  negative 
character,  as  that  the  witnesses  did  not  hear 
such  announcement,  if  made — and  that  the 
verdict  was  excessive.  It  is  Important  to 
note  that  there  was  no  semblance  of  testimo- 
ny offered  tending  to  show  any  kind  of  pub- 
Ilshtng,  by  the  defendant,  of  its  schedules, 
routes,  or  changes  of  cars  for  any  destina- 
tion over  its  lines.  This  fact,  if  so.  Is  found 
In  the  brief,  but  not  in  the  record,  where, 
to  avail,  it  must  be. 

There  was  testimony  tending  to  support  the 
averments  of  counts  5,  6,  and  7,  and  on  It 
the  Jury  were  authorized  to  base  a  verdict 
for  the  plaintiff.  The  insistence  that  the  af- 
firmative evidence  must  prevail  over  that 
purely  negative,  as  stated  before,  cannot 
avail,  because  from  the  testimony  of  both 
Mrs.  Ashley  and  her  daughter  It  an>earB 
that  both  testified  positively  that  no  an- 
nouncement or  notice  of  the  necessity  for  a 
change  of  cars  at  Union  Springs  was  made 
or  given ;  and  the  fact  that  at  other  times 
their  testimony  in  this  regard  was  negative, 
as  Indicated,  did  not  eliminate  the  positive 
statements  alluded  to.  The  bill  itself  refutes 
the  last  Insistence. 


We  are  of  the  opinion  that  the  allegation 
of  the  character  of  the  motive  power — steam 
— was  wholly  immaterial  and  unnecessary  to 
be  proven  in  this  action,  based,  as  It  Is,  on 
alleged  negligence  entirely  foreign  to  what 
means  of  power  were  employed  to  drive  the 
train  on  which  plaintiff  was  a  passenger  of 
the  defendant,  a  common  carrier. 

On  the  question  of  asserted  excesslveness 
of  the  verdict,  we  are  not  so  convinced  of  its 
unreasonableness  as  to  warrant  ns  in  revers- 
ing the  trial  court  There  was  evidence  be- 
fore the  Jury  tending  to  show  Illness  suffered 
by  plaintiff  as  a  result  of  the  negligence 
charged,  and  also  annoyance,  anxiety,  and 
some  financial  expense  entailed  thereby.  The 
plaintiff  was  a  woman,  was  defiected  in  her 
Journey,  was  delayed  therein,  was  compelled 
to  bear  added  travel,  and  to  sojourn  in  ho- 
tels which,  she  testified,  was  unpleasant  to 
her. 

The  Judgment  must  be  affirmed. 

DOWDELL,  C.  J.,  and  ANDERSON  and 
MAYFIELD,  JJ.,  concur. 

(160  Ala.  186) 

STATE  ex  rel.  ALMON  v.  FOWLER. 

(Supreme   Conrt  of   Alabama.     Feb.  4,   1900. 
Rehearing  Denied  April  6,  1909.) 

1.  OmcKBa   (§   62*)— Resionation— RsvoOA- 

BILITT. 

An  unconditional  resignation  of  a  public 
office  to  take  effect  immediately  cannot  be  with- 
drawn, even  with  the  consent  of  the  power  au- 
thorized to  accept  it,  and  though  it  has  not  been 
accepted;  but  a  contingent  or  prospective  res- 
ignation can  be  withdrawn  at  any  time  before 
acceptance. 

[Ed.  Note.— For  other  cases,  see  Officers, 
Cent.  Dig.  {  93;  Dec.  Dig.  S  62. *! 

2.  Clerks  or  Courts  (8  8*)— Resignation— 

CONDITIONAI.     ACCEPTANCB— EFFBCT. 

A  circuit  clerk's  resignation,  to  l>ecome  ef- 
fective on  acceptance  by  the  jndge,  and  accepted 
to  take  effect  at  a  future  day,  was  revocable  by 
the  clerk  before  that  day. 

[Ed.  Note.— For  other  cases,  see  Clerks  of 
Courts,  Dec.  Dig.  i  8.*] 

Appeal  from  Circuit  Court,  Morgan  Coun- 
ty;  J.  J.  Ray,  Judge. 

Quo  warranto  by  the  State  of  Alabama, 
on  the  relation  of  D.  C.  Almon,  Solicitor, 
against  James  S.  Fowler,  Clerk  of  the  Cir- 
cuit Court  Judgment  quashing  the  proceed- 
ings, and  relator  appeals.    Affirmed. 

The  case  made  by  the  i>etltion  Is:  That 
Fowler  was  elected  to  the  office  of  derk  of 
the  circuit  court  of  Morgan  county  at  the 
November  election,  1904,  and  qualified  as 
such.  That  on  the  21st  day  of  August,  1908, 
he  resigned;  his  resignation  being  as  fol- 
lows: "Decatur,  Ala.,  Aug.  21,  190a  Hon. 
D.  W.  Speake,  Judge,  etc.,  Decatur,  Ala.:  I 
hereby  resign  the  office  of  clerk  of  the  cir- 
cuit court  of  the  county  of  Morgan,  and  ask 
that  the  same  be  accepted  by  you,  the  ac- 


*Por  other  coses  see  same  toplo  and  seoUon  NUUBBE  In  Deo.  ft  Am.  Diss.  1907  to  date,  ft  Reporter  Indexes 
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ceptance  to  take  effect  at  snch  time  as  yon 
may  fix  or  determine  James  S.  Fowler." 
That  tbe  said  resignation  was  accepted  by 
said  Judge  in  writing  and  indorsed  tbereon 
as  follows:  "The  above  and  foregoing  res- 
ignation Is  hereby  accepted  by  me,  the  said 
acceptance  to  take  effect  on  the  19tb  day  of 
September,  190a  D.  W.  Speake,  Judge." 
It  is  then  alleged  on  the  26tb  day  of  October, 
1908,  Judge  Speake  appointed  George  T.  Brit- 
nell,  a  citizen  of  Morgan  county  and  a  quali- 
fied elector,  to  flU  the  vacancy,  and  that  he 
qnalifled,  but  has  never  been  able  to  get  pos- 
session of  the  office  or  possession  of  the 
books,  papers,  ete.  The  defense  set  np  is 
that,  although  the  facta  stated  In  the  peti- 
tion are  true,  nevertheless  on  the  12th  day 
of  September,  1908,  Fowler  wrote  to  Judge 
Speake,  addressing  bim  at  Moulton,  where 
he  then  was,  in  terms  withdrawing  his  res- 
ignation, and  that  said  letter  reached  Judge 
Speake  before  the  19th  day  of  September, 

looa 

Lowe  &  TIdwell,  Kirk,  Carmlchael  &  Ra- 
ther, W.  H.  Long,  and  D.  Q.  Almon,  for  ap- 
pellant Brown  &  Kyle,  B.  W.  Godbey>  and 
Callahan  &  Harris,  for  appellee. 

ANDERSON,  J.  An  unconditional  resigna- 
tion of  a  public  office,  to  take  effect  Immedi- 
ately, cannot  be  withdrawn,  even  with  the 
consent  of  the  power  authorized  to  accept  It, 
and  It  does  not  seem  to  be  material  that  tbe 
resignation  had  not  been  accepted.  State  v. 
ritts,  49  Ala.  402;  23  Am.  &  Eng.  Ency. 
Law,  424.  A  contingent  or  a  prospective 
resignation,  however,  can  be  withdrawn  at 
any  time  before  it  Is  accepted.  29  Cyc.  1404. 
There  are  some  authorities,  however,  holding 
that  a  resignation  of  a  public  office  does  not 
take  effect  until  an  acceptance,  among  which 
will  be  found  the  leading  case  of  State  v. 
Clayton,  27  Kan.  442,  41  Am.  Rep.  418.  But 
our  court  has,  by  tbe  Fitts  Case,  supra,  be- 
come committed  to  the  doctrine  that  an  ac- 
ceptance is  not  necessary,  when  tbe  resigna- 
tion is  unconditional  and  goes  into  effect 
Immediately. 

The  resignation,  in  the  case  at  bar,  was 
not  unconditional,  as  was  tbe  one  in  tbe 
Fltts  Case,  supra,  but  was  to  become  final 
and  effective  only  upon  the  acceptance  by  the 
Judge.  An  unconditional  acceptance  by  the 
Judge  would  have  rendered  tbe  resignation 
conclusive  and  effective;  but,  while  the  ac- 
ceptance was  indorsed  by  the  judge  August 
21,  1908,  it  was  conditional,  in  that  Its  op- 
eration and  effect  was  postponed  until  Sep- 
tember 19,  1908.  The  acceptance  not  becom- 
ing effective  until  said  19tb  of  September, 
the  respondent  bad  the  right  to  withdraw 
said  resignation,  which  be  did  on  the  12th 
Of  September,  1908.  Tbe  resignation  was  by 
Its  terms  to  take  effect  only  upon  tbe  accept- 
ance by  the  judge,  and,  the  judge  having 
made  the  acceptance  effective  upon  a  future 


day,  the  respondent  had  the  right  to  with- 
draw said  resignation  before  tbe  arrival  of 
tbe  date  8xed  by  the  Judge.  Tbe  resignation 
did  not  take  effect  Immediately,  but  was  sub- 
ject to  tbe  acceptance  of  tbe  judge,  and  ef- 
fective only  upon  tbe  time  deslgrnated  by  him, 
and  was  withdrawn  before  tbe  said  accept- 
ance, by  Its  very  terms,  became  effective. 

The  case  of  Murray  t.  State,  115  Tenn. 
803,  89  S.  W.  101,  is  unlike  the  case  at  bar. 
There  the  officer  requested  that  the  resigna- 
tion be  acted  npon  at  once  by  the  Judge  of 
the  county  court,  and  it  appears  that  It  was 
on  that  day  unconditionally  accepted,  and 
the  opinion,  following  the  Grace  Case,  113 
Tenn.  9,  82  S.  W.  485,  seems  to  have  stressed 
the  fact  that  the  acceptance  of  the  resigna- 
tion ipso  facto  vacated  the  office.  Here  we 
had  no  unconditional  acceptance,  but  one 
which,  by  its  own  terms,  was  not  to  become 
effective  until  a  subsequent  day. 

Tbe  trial  court  properly  gave  the  general 
charge  requested  by  the  respondent,  and  the 
Judgment  is  affirmed. 

Affirmed. 

TYSON,  C.  J.,  and  SIMPSON  and  DEN- 
SON,  JJ.,  concur. 


(llSLa.S51> 

No.  17,302: 

NICK  V.  BENSBBRG. 

(Supreme  Court  of  Louisiana.    March  15,  1909.) 

1.  COUBTB    (t    224*)— SUPREMK    COUBT— JUBIS- 

DicnoN— JnaisDicnoN   to   be   Shown  bi 

REcosn — Amount  Involved. 

Jurisdiction  mast  affirmatively  appear  from 
the  record,  and  where  it  does  not  Bhow  that  tbe 
amount  involved,  exceeds  S2.000  tbe  Supreme 
Court  has  no  jurisdiction  of  tbe  case. 

[EM.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  U  487,  608-618;  Dec  Dig.  |  224,*] 

2.  CoiTBTS  (J  121*)— Jurisdiction— Amouht 
Involved— FicTmous  Claiu  or  Daxaobs. 

A  fictitious  claim  of  damages  in  a  certain 
amount  is  not  sufficient  to  give  tbe  court  juris- 
diction as  of  a  case  involving  that  amount. 

[Bd.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  K  413-128;   Dea  Dig.  |  121.*] 

3.  CouBTs  (I  39»)— Jurisdiction— Amount  IK- 

VOLVED— SWOBN      STATEUBNT     OF     LlTIOART 
AS  TO. 

Tbe  Jurisdiction  of  a  court  is  not  sustained 
by  tbe  mere  sworn  statement  of  a  litigant  ai  to 
the  amount  involved,  where  tbe  circnmstances  of 
the  case  contradict  him. 

[Ed.  Note.— For  other  cases,  see  Courts,  Dec; 
Dig.  {  89.*] 

4.  CouBTS  (I  39*)^Jubisdiotion— Amount  In- 
volved— Damages  Suffered  Aftee  Insti- 
tution of  Suit. 

Damages  suffered  after  tbe  commencement 
of  a  suit,  and  hence  not  included  in  it,  cannot 
serve  as  a  basis  for  the  court's  jurisdiction  «» 
respects  the  amount  involved. 

[Ed.  Note. — For  other  cases,  see  Courts,  Dec. 
Dig.  i  39.*] 

Appeal  from  Twenty-Eighth  Jndicial  Dis- 
trict Court,  Parish  of  Jefferson;  Prentice 
Ellis  Edrington,  Judge. 
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Actton  by  Henry  L.  Nldc  against  Robert 
Bensberg.  Judgment  for  defendant,  and 
plaintiff  appeals.  Cause  transferred  to  the 
Conrt  of  Appeal  under  Acti  1901,  p.  13S, 
No.  66,  provided  plaintiff  or  his  attorney 
make  oatb  that  appeal  was  not  taken  for 
delay;   ottierwlae,  appeal  dismissed. 

Frederick  Anthony  Middleton  and  Peter 
Stifft,  for  appellant  Alfred  Ellas  Billings, 
for  appellee. 

PROVOSTY,  J.  Nothing  shows  that  the 
amount  Involved  in  this  suit  exceeds  |2,000. 
Hence  this  court  has  not  Jurisdiction  of  the 
case.  Jurisdiction  must  affirmatively  appear 
from  the  record.  Slawson  v.  Meggett,  22 
La.  Ann.  272;  R.  R.  Co.  ▼.  McCloskey.  80 
La.  Ann.  786;  Baptist  Church  v.  Dickinson, 
52  La.  Ann.  706,  27  South.  100 ;  State  ex  rel. 
St  Romes  r.  Cotton  Press,  22  La.  Ann.  622 ; 
State  ex  rel.  Hero  v.  Laresche,  24  La.  Ann. 
148;  City  V.  Apken,  86  La.  Ann.  419;  Bud- 
dig  T.  Baldwin.  38  La.  Ann.  896. 

The  action  is  possessory,  and  there  Is  nel- 
tber  allegation  nor  proof  of  the  value  either 
of  the  property  or  of  its  i>o8ses8lon;  only  a 
flctltions  dalm  of  $6,000  damages  for  dis- 
turbance of  plaintlfTs  possession.  That  a 
fictitious  claim  of  damages  does  not  sustain 
jurisdiction  Is  familiar  jurisprudence. 

Plaintiff  testifies  in  general  terms  that  he 
has  been  damaged  to  the  amount  of  $6,000; 
but  jurisdiction  is  not  sustained  by  the  mere 
sworn  opinion  of  the  litigant  as  to  the 
amount  Involved,  where  the  circumstances  of 
the  case  show  differently.  Buddlg  v.  Bald- 
win, 38  La.  Ann.  396. 

The  property  in  dispute  is  a  strip  of  land 
about  20  feet  wide,  lying  between  Metairie 
road  and  Metairie  bayou.  In  Jefferson  parish, 
on  the  outskirts  of  this  city.  The  farms  oi 
plaintiff  and  defendant  lie  on  opposite  sides 
of  the  bayou,  facing  each  other,  anc'  are  de- 
scribed in  their  titles  as  fronting  on  the  bay- 
ou. The  strip  in  dispute  is  on  the  same  side 
of  the  bayou  as  defendant's  farm,  and  there- 
fore, according  to  the  titles,  forms  part  ot 
defendant's  land.  Defendant  has  not  taken 
possession  of  the  entire  strip  along  plalntitrs 
front  in  such  a  way  as  to  cut  him  off  from 
access  to  the  public  road,  but  has  left  a  lane. 

In  detailing  the  manner  of  his  damttge, 
plaintiff  says  that  but  for  the  disturbance 
be  could  probably  have  realized  $26  to  $3r- 
more  rent  per  month  for  his  farm,  and  that 
the  pendency  of  this  litigation  has  caused 
him  to  lose  two  opportunities  of  selling  his 
farm. 

It  will  be  observed  that  plaintiff  does  not 
say  positively  that  he  could  have  obtained 
this  increased  rent  but  that  1m  "probably" 


could  have  done  so,  clearly  showing  that  his 
statement  is  mere  conjecture;  and  conjec- 
ture can  hardly  serve  as  a  basis  for  a  court's 
action.  '  But  even  If  the  statement  were 
made  positively,  it  would  not  support  tbs 
jurisdiction,  since  the  time  during  which 
plaintiff  would  thus  have  been  deprived  of 
this  Increased  rent  would  have  been  from 
the  date  of  the  disturbance  to  the  termina- 
tion of  this  suit;  that  is  to  say,  from  July 
1906,  to  the  present  time,  tiay,  at  outside  fig- 
ures, three  years,  at  $86  per  month,  or  $!,• 
260. 

The  rent  was  $26  per  month  before  the  dis- 
turbance, and  has  continued  at  the  same  fig- 
ure since.  Twenty-five  dollars  per  month  in- 
crease would  have  meant  an  advance  of  100 
per  cent  and  $86  i>er  month  increase  would 
have  meant  an  advance  «tf  140  per  cent  In 
the  absence  of  suggestion  of  any  increase  In 
the  value  of  the  property,  this  large  advance 
would  appear  to  us  not  only  not  probable, 
but  on  the  contrary,  highly  improbable.  In 
fact  plalntifTs  statemrait  on  the  subject 
looks  a  good  deal  like  pure  exaggeration. 

Not  one  cent  of  damages  could  be  awarded 
on  the  evidence  in  the  record.  In  fact  the 
Impression  we  have  of  the  matter  is  that  no 
serious  effort  has  been  made  to  prove  any. 

The  opportunities  of  sale  in  question  oc- 
curred aftor  the  Institution  of  this  suit; 
hence  the  damages  resulting  from  their  loss 
were  suffered  after  the  institatlon  of  this 
suit  and,  as  a  consequence,  are  not  Included 
in  it  and,  as  a  further  consequence,  cannot 
serve  as  a  basis  for  jurisdiction. 

TTie  case,  however,  appears  to  Involve 
more  than  $100,  and  the  right  of  appeal  Is 
highly  favored.  We  will,  therefore,  make  the 
usual  order  for  the  transfer  ot  the  case. 
Thereby  we  do  not  mean  to  decide  that  the 
Court  of  Appeal  has  jurisdiction,  but  simply 
to  afford  plaintiff  an  opportunity  to  show 
Jurisdiction  by  affidavit  leaving  to  the  court 
to  pass  upon  the  question  of  its  Jurisdiction. 

Agreeably  to  the  provisions  of  act  No.  66, 
p.  136,  of  1904,  it  is  therefore  ordered,  ad- 
Judged,  and  decreed  that  in  the  event  that 
the  appellant  or  their  attorney  of  record, 
make  oath  before  the  expiration  of  six  ju- 
dicial days  from  the  day  upon  which  this 
decree  is  handed  down  that  the  appeal  here- 
in was  not  taken  for  the  purpose  of  delay, 
this  cause  be  transferred  to  the  Court  of 
Appeal,  parish  of  Orleans,  to  be  there  pro- 
ceedoa  with  according  to  law;  otherwise, 
and  in  case  such  oath  be  not  made  as  thus 
required,  that  the  appeal  herein  be,  and  is 
hereby,  dismissed.  It  is  further  ordered  that 
the  costs  ot  tills  court  be  paid  by  the  ap- 
pellant 
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RADOVICH  et  al.  t.  JENKINS  et  nx. 
(Supreme  Court  of  Louisiana.    March  13,  1909.) 

1.  Fbaddui-ent  Convetancbs  (J  281*)  —  Re- 
tention or  Possession— Pbesdmptions. 

Where  the  seller  remains  in  possession  b; 
Tiitue  of  a  reservation  of  the  right  of  occupancy 
for  life,  the  sale  is  presumed  prima  facie  to  be 
simulated.    Rct.  Civ.  Code,  art  2480. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent.  Die.  |  800;    Dec.  Di«.  I 

2.  Husband  and  Wife  (I  267*)— GoioniNiTT 
Pbopebtt— Rights  of  Husband. 

The  husband  can  make  no  conveyance  inter 
Tivos  of  the  immovables  of  the  community,  by  a 
gratuitous  title,  unless  it  be  for  the  establish- 
ment of  the  children  of  the  marriage.  Rev.  Civ. 
Code,  art.  2404. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  i  930;    Dec.  Dig.  |  267.*] 

8.  Husband  and  Wite  (J  267*)— CoiajuRnr 
Pbopebtt— Rights  of  Pubchaseb. 

The  pretended  purchaser  in  a  sham  sale 
has  no  standing  to  une  that  the  judgment  of 
nullity  should  be  restncted  to  the  half  interest 
of  the  wife  in  the  property,  especially  when  the 
administrator  of  the  husband  s  succession  had 
Joined  in  the  demand  of  nullity.  A  sham  sale 
produces  no  legal  effect. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  {  934 ;   Dec  Dig.  {  267,»] 

(Syllabus  by  the  Court) 

Appeal  from  Civil  District  Court,  Parish  of 
Orleans;    Fred.  Durleve  King,  Judge. 

Action  by  Marie  Classi  Radovicti  against 
John  C.  Jenkins  and  wife.  On  death  of  Mrs. 
Radovlcb,  her  heirs  were  sabstltuted.  Judg- 
ment for  plalntlfiTs,  and  defendants  appeal. 
Affirmed. 

E.  A.  O'Snllivan  and  Edward  Paul  Foley, 
for  appellants.  Richardson  Se  Soulg  and 
Francis  RiTers  Richardson,  for  appellees. 

LAND,  J.  The  plalntifr,  as  surviving  wid- 
ow of  Vincent  Radovich,  instituted  this  suit 
to  annul  the  sale  of  a  certain  lot  of  ground 
made  by  the  deceased  husband  to  the  defend- 
ant Mrs.  Jenkins  In  the  year  1906.  The  peti- 
tion alleges,  in  sabstance,  that  said  lot  was 
purchased  during  the  marriage  and  was  com- 
munity property ;  that  on  June  14,  1906,  the 
said  Radovich  made  a  pretended  sale  of  the 
property  to  the  said  Mrs.  Jenkins  for  the 
purported  price  of  $1,500,  represented  by  a 
note  payable  10  years  after  date  and  stipulat- 
ing 8  per  cent  interest  after  maturity;  that 
said  pretended  sale  was  a  fraudulent  simula- 
tion, for  the  purpose  of  depriving  the  plain- 
tifT  of  her  community  rights  in  said  property, 
and  was  in  truth  a  disguised  donation  mortis 
causa. 

Defendants  for  answer  pleaded  the  gen- 
eral Issue.  The  widow  Radovich  died,  and 
her  heirs  were  substituted  as  plaintiffs.  The 
administrator  of  the  succession  of  Vincent 
Radovich  Intervened,  and  Joined  the  plain- 
tiffs In  the  prosecution  of  the  suit.     There 


was  Judgment  In  favor  of  the  plaintiffs,  an- 
nulling the  sale  In  question,  and  defendants 
have  appealed. 

Mrs.  Marie  Classi,  widow,  married  Vincent 
Radovich  in  December,  1883.  After  living  to- 
gether a  number  of  years,  there  was  a  vol- 
untary separation,  which  continued  until  the 
death  of  Radovich  In  December,  1906. 

At  the  date  of  the  marriage  Vincent  Rado- 
vich appears  to  have  owned  some  real  estate, 
which  In  1888  he  sold  to  John  Radovich,  who 
In  1890  sold  the  same  to  A.  M.  Maslch.  On 
May  6,  1906,  Maslch  sold  a  part  of  the  prop- 
erty thus  acquired,  consisting  of  a  lot  43.2 
feet  by  155.84  feet,  to  Vincent  Radovich,  for 
the  price  of  $1,500,  paid  in  cash. 

On  June  14, 1906,  Vincent  Radovich  convey- 
ed the  same  lot  to  Mrs.  Augusta  Jenkins,  for 
the  price  of  $1,500,  represented  by  her  note 
payable  10  years  after  date  and  bearing  3 
per  cent  |;>er  annum  Interest  from  maturity 
until  paid,  with  the  privilege  of  paying  In 
monthly  installments  of  $10.  The  following 
stipulation  appears  In  the  act : 

"The  said  vendor  reserves  the  right  of  occn- 
pancy  of  one-half  of  said  premises  presently 
sold,  l>eing  the  half  nearest  Roman  street,  the 
said  right  of  occupancy  to  be  for  the  term  of 

bis  life." 

The  bnildlng  on  the  lot  consisted  of  a 
double  cottage,  one  tenement  occupied  by  Vin- 
cent Radovich,  and  the  other  by  Jenkins  and 
wife,  as  tenants,  at  the  rate  of  $10  per  month. 

After  the  death  of  Radovich,  the  note  for 
$1,500  was  not  found  among  his  papers, 
but  was  produced  by  Mrs.  Jenkins  In  obedi- 
ence to  an  order  of  the  court  The  note  was 
payable  to  her  own  order,  and  by  her  in- 
dorsed. Mrs.  Jenkins  did  not  testify  on  the 
trial  of  the  case.  There  is  evidence  tending 
to  show  that  she  had  stated  that  the  note  was 
given  to  her  by  Vincent  Radovlcb.  All  the 
other  notes  belonging  to  Radovich,  as  well 
as  his  money,  amounting  to  $500,  were  de- 
posited with  a  friend,  who  produced  and  de- 
posited the  same  In  the  registry  of  the  court 

"In  ail  cases  where  the  thing  sold  remaioa 
in  the  possession  of  the  seller,  because  he  has 
reserved  to  himself  the  usufruct,  or  retains  pos- 
session by  a  precarious  title,  there  is  reason  to 
presume  that  the  sale  is  simulated,  and  with 
respect  to  third  persons,  the  parties  must  pro- 
duce proof  that  they  are  acting  in  good  faith, 
and'  establish  the  reality  of  the  sale."  Rev.  Civ. 
Code,  art.  2480. 

As  the  vendor  remained  In  possession  un- 
der a  reservation  in  the  contract  of  sale,  his 
title,  call  It  what  you  may,  excluded  the  pos- 
session of  the  vendee,  and  was  more  than  t 
precarious  title  in  the  proper  sense  of  the 
term.    The  Civil  Ode  of  1838  aays  that: 

"A  title  which  excludes  the  ownership,  sndi 
as  a  lease,  is  also  called  a  precarious  title." 
Article  8522,  No.  27. 

Even  conceding  that  the  right  of  occupancy 
reserved  by  the  vendor  Is  tantamount  to  t 
right  of  habitation  embracing  one  of  the  cot- 
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tages,  mch  right  differs  from  the  Tunfruct 
only  in  degree.  Article  2480  includes  all 
cases  where  the  seller  retains  possession  under 
any  kind  of  title,  however  precarious  it  may 
be.  The  reserved  contract  right  to  occupy 
an  entire  cottage  during  life  Is  certainly  su- 
perior to  B  precarious  right  of  possession,  rev- 
ocable at  the  win  of  the  vendee.  The  word 
"nsufmct,"  as  used  In  article  2480,  embraces 
the  right  of  tiabitation  or  occupancy  reserv- 
ed by  the  vendor,  and  under  which  he  retains 
possession  of  the  thing  sold.  This  retention 
of  possession,  by  reservation  In  the  deed  or  by 
agreement  with  the  vendee,  creates  a  prima 
facie  presumption  of  fraud,  since  such  pos- 
session Is  inconsistent  with  the  nature  of  the 
contract  of  sale,  transferring,  as  it  does,  the 
ownership  and  possession  of  the  property. 

The  act  of  sale  Is  suspicious  on  its  face. 
The  property  was  sold  on  a  credit  of  10  years 
without  interest  The  price  was  the  same  in 
amount  as  the  cash  price  paid  by  the  vendor 
a  month  before.  Less  than  a  year  afterwards 
the  property  was  appraised  at  $3,000.  The 
note  given  for  the  price  was  found  in  the  pos- 
session of  the  purchaser  shortly  after  the 
death  of  the  vendor.  The  possession  of  the 
iwrtles  was  the  same  before  and  after  the 
■ale.  The  purchaser  declined  to  testify  in  her 
own  behalf.  The  owner  bad  parted  from  bis 
wife,  and  his  apparent  motive  was  to  deprive 
ber  of  her  community  rights  in  the  property. 
The  purchaser  has  not  attempted  to  prove 
that  Radovich  intended  to  make  a  donation  of 
all  his  real  estate.  Sncb  a  donation  would 
have  been  void,  as  the  law  declares  that  the 
husband  can  make  no  conveyance  Inter  vivos, 
by  a  gratuitous  title,  of  the  immovables  of  the 
community,  unless  it  be  for  the  establishment 
of  the  children  of  the  marriage.  Rev.  Qv. 
Code,  art  2404. 

The  conveyance  in  question  was  a  pure 
simulation,  and  therefore  without  any  legal 
tfect  The  pretended  purchaser  has  no 
standing  to  urge  that  the  judgment  should  be 
restricted  to  the  undivided  half  interest  of 
the  wife,  especially  as  the  administrator  of 
the  succession  of  the  husband  has  Joined  the 
heirs  of  the  wife  in  their  demand  of  nullity. 
The  property  as  a  whole  must  be  administer- 
ed in  the  succession  of  the  husband. 

Judgment  affirmed. 


a23  La.  359) 


No.   17,220. 


HERO  T.  CONSUMERS'  LUMBER  MFG.  & 

EXPORT  CO. 
(Supreme  Oonrt  of  Louisiana.    March  15,  1909.) 
1.  GOBPOBATIONS    (g    553*)— Receiveb— RiOHT 

or  Stockholdeb  to. 

A  receiver  will  not  be  appointed  on  the 
petition  of  a  atockholder;  it  not  satisfactorily 
appearing  that  the  officera  mismanaged  or  mis- 
nsed  tlie  funds  or  other  property  of  the  cor- 
poration. 

[E3d.  Note.— For  other  cases,  see  Corporations, 
Dec.  Dig.  I  563.*] 


2.  OoKPOBATiONa  (I  553*)— Receivxr— Right 

or  Stockholdeb  to. 

The  remedy,  if  the  complaint  is  well  found- 
ed, can  be  found  in  the  charter,  which  authorizes 
liquidation  of  the  company's  affairs  by  commis- 
sioners. 

[E2d.  Note.— For  other  cases,  see  Corporations, 
Dec.  Dig.  i  653.*] 

(Syllabas  by  the  Coart.) 

Appeal  from  Civil  District  Court,  Parish  of 
Orleans;   Thomas  C.  W.  Ellis,  Judge. 

Action  by  Charles  M.  Hero  against  the 
Consumers'  Lumber  Manufacturing  &  Export 
Company.  Judgment  for  defendant  and 
plaintiff  appeals.    Affirmed. 

William  Sommer  Hero,  for  appellant  Dart 
&  Keman  and  William  Keman  Dart  for 
appellee. 

BREAUX,  a  J.  This  Is  a  suit  by  plaintia 
for  the  appointment  of  a  receiver  to  take 
charge  of  and  administer  the  affairs  of  the 
defendant  company. 

The  charter  is  dated  October  6,  1006.  The 
company  began  operations  in  the  January 
following. 

Plaintiff,  who  sued  for  the  appointment  of 
a  receiver,  is  a  stockholder  in  the  Consumers' 
Lumber  Manufacturing  &  EiXport  Company  to 
the  extent  of  $2,500  since  June,  1907.  He 
was,  prior  to  March,  1908,  vice  president  of 
the  defendant  company. 

RoI>ert  H.  Haclmey  was  the  president  of 
the  company. 

The  company  was  organized  with  a  capital 
stock  on  paper  of  $50,000.  It  began  opera- 
tions with  less  than  $5,000  paid-up  capital, 
and  it  never  had  over  $9,000  paid-up  capital, 
represented  by  90  shares  at  $100  each. 

In  addition  to  the  stock  held  by  plaintiff, 
the  secretary-treasurer  of  the  company  held 
25  shares,  the  president  20,  and  one  of  the 
directors  a  similar  amount 

The  hope  of  plaintiff,  as  we  infer,  was  that 
he  would  always  be  able  to  protect  his  in- 
terest and  that  he  and  Director  Silva  would 
exercise  a  controlling  Interest  in  amount  or 
sufficient  at  any  rate,  to  protect  their  own 
interest 

But  unfortunately  for  plaintiff,  he  and 
SUva  did  not  agree  when  It  became  neces- 
sary, as  plaintiff  thought  to  act  and  to  pre- 
vent action  on  the  part  of  the  other  direct- 
ors. 

A  meeting  of  the  board  of  directors  was 
held  in  March,  1908. 

Plaintiff  complains  that  he  did  not  receive 
timely  notice.  He  had  up  to  that  time  been 
vice  president  of  the  company.  He  was  suc- 
ceeded by  Close,  who  was  elected  in  his 
stead. 

But,  three  or  four  days  after  Close  had 
been  elected  vice  president,  he  became  aware 
that  he  could  not  hold  the  office  of  director, 
and,  it  followed,  could  not  be  vice  president 
He  thereupon  sent  in  his  resignation,  after 
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baTlng  serred  tvo  or  three  days,  both  ns 
member  of  the  board  of  directors  nnd  as  vice 
president.    His  resignation  was  accepted. 

There  bad  been  a  meeting  held  In  February 
preceding  the  election  of  tbe  board  of  direct- 
ors, at  which  plalntlir  was  not  re-elected  as  a 
member  of  the  board. 

His  position  was  filled  by  Close,  as  Jost 
stated. 

There  was  warm  discussion  at  tbe  Febm* 
ary  mee1:lng,  and  It  was  understood  that  $3,- 
600  would  be  raised  In  order  to  provide  the 
company  with  needed  funds. 

Plalntitr  was  assessed  at  $400  of  tbe 
amount  He  did  not  show  himself  anxious  to 
come  to  tiie  relief  of  the  company. 

This,  we  infer,  accounts  for  the  election  of 
another  to  the  hoard  and  to  the  vice  presi- 
dency. 

There  was  an  amount  raised  by  tbe  other 
members,  some  $2,000.    . 

After  the  resignation  of  Close,  Sllva  was 
elected  vice  president  His  opinion  was  that 
tbe  company  bad  done  fairly  well,  considering 
the  business  depression  through  which  It  had 
passed.  He  stated  that  since  the  depression 
In  business  had  subsided  that  company  bad 
improved  financially. 

The  cashier  of  a  local  bank,  who  had  made 
an  advance  of  money  to  the  company,  was 
called  as  a  witness. 

Before  making  the  loan,  he  had  called  for 
a  statement  of  the  company's  business,  into 
which  he  examined  carefully,  and  upon  in- 
quiry as  to  the  officers  opened  an  account 
with  them  for  $2,000,  of  which  the  company 
drew  only  $1,000. 

At  its  maturity,  in  spite  of  the  fact  that 
an  application  had  been  made  for  the  ap- 
pointment of  a  receiver,  he  renewed  the  loan. 

This  officer  testified  that  his  bank  made 
no  loans  unless  they  had  confidence  in  the 
parties.  He  further  stated  that  be  usually 
required  those  who  borrowed  to  leave  20  per 
cent  of  the  amount  of  the  loan  as  a  deposit ; 
ttiat  no  well-managed  bank  would  attempt  to 
do  business  without  requiring  a  deposit  with 
tbe  bank. 

The  president  of  the  defendant  company 
testified  in  this  case. 

Notice  to  attend  meeting: 

It  is  true,  as  set  forth  by  plaintiff  in  his 
petition,  that  short  notice,  as  to  time,  was 
given  to  him  to  be  present  at  the  meeting  at 
which  officers  were  elected  in  accordance 
with  the  terms  of  tbe  charter  to  serve  during 
the  ensuing  year.  Including  tbe  office  of  vice 
president,  the  position  the  plaintiff  had 
.  previously  filled. 

The  complaint  is  not  cause  sufficient  to  ap- 
point a  receiver.  The  ctsarter  contains  no 
provision  regarding  notice  to  be  given  to  the 
members  of  the  board  of  a  meeting  to  be  held 
to  elect  officers. 

While  under  general  law  and  custom  notice 
is  necessary,  it  does  not  follow  that  a  day's 
or  two  days'  notice  will  be  considered  in- 
sufficient if  it  appears  that  tbe  time  was 


ample  if  the  notified  member  desired  to  be 
present. 

A  fourth  director: 

Three  directors  is  the  number  stated  in  tb» 
charter.  It  was  error  to  elect  a  fourth  di- 
rector, in  view  of  that  provision,  and  error 
to  elect  him  vice  president 

This  error  was  not  persisted  In: 

In  a  day  or  two  after  the  election,  the 
newly  elected  vice  president  discovered  the 
mistake  which  had  been  made.  At  once  he 
resigned  and  withdrew  from  tbe  membership 
of  the  board,  and  a  member  of  tbe  board, 
one  of  the  three  remaining,  was  dectad  vice 
president 

This  oversight  was  not  of  such  a  nature 
as  to  prejudice  the  company,  or  any  of  the 
rights  of  the  complaining  plaintiff.  An  error 
of  as  little  consequence  as  that  was  can  be  of 
no  avaO  to  a  stockholder  seeking  to  have  a 
receiver  appointed. 

Tbe  asserted  insolvency  of  the  company: 

No  part  of  the  statute  mentions  Insolvency 
in  itself  and  of  itself  as  grounds  sufficloit 
at  the  instance  of  a  Stockholder  to  appoint  a 
receiver. 

The  fourth  section  of  the  statute  (Act  No. 
1S9,  p.  812,  of  188S)  cited  supra  contains  ths 
only  provision  on  the  subject 

It  provides  that  at  the  instance  of  any 
creditor,  bavins  a  final  and  executory  Judg- 
ment when  the  corporation  is  Insolvent  Is 
one  of  the  conditions  authorizing  the  court 
to  appoint  a  receiver. 

That  is  not  the  condition  here,  as  lias  clear- 
ly been  made  to  appear. 

If  there  are  other  causes  authorizing  tbe 
appointment  under  the  other  provisions  of 
the  act  insolvency  might  be  considered  as 
assisting  in  making  out  a  case  under  them. 

But  otherwise  we  are  limited  to  the  condi- 
tion contained  In  the  cited  section  supra,  so 
that  even  if  the  corporation  is  insolvent  ths 
cause  is  not  one  sufficient  to  authorize  tlie 
court  to  appoint  a  receiver. 

Minority  stockholders: 

Plaintiff  seeks  to  have  his  case  considered 
within  the  terms  of  section  2  of  the  statute 
(Act  No.  159,  p.  812,  of  1898)  in  questioD,  tai 
which  it  is  provided  that  a  stockholder  may 
be  heard  if  the  majority  are  violating  charter 
rights  of  the  minority  and  putting  their  in- 
terest in  inuninent  danger. 

We  have  considered  the  reasons  urged  for 
the  appointment  on  the  ground  of  a  violated 
charter.  This  ground  we  pass  without  fur- 
ther comment  except  to  say  that  the  law 
which  governs  corporations  is  the  same 
which  governs  individuals.  As  to  these,  the 
merest  oversight  not  done  with  the  intention 
of  committing  a  wrong,  is  not  looked  upon  ai 
a  fault  for  which  action  lies. 

it  is  not  always  the  safest  method  to  at- 
tempt to  sunmiarlze  in  a  few  sentences  tbe 
condition  of  an  industrial  enterprise.  It  can- 
not be  said  with  absolute  certainty  that  it 
will  fall  or  that  it  will  prove  a  success. 

This  corporation  began  with  limited  cap- 


Digitized  by 


Google 


lA) 


FELL  y.  HoILLHENNT. 


991 


Ital.  Afterward  all  the  charter  members 
gave  one  sought  to  interest  their  own  atock- 
bolders.  In  this  they  were  not  entirely  snc- 
cessfnl.  They  could  not  well  do  otherwise 
imder  the  drcumstances.  In  thus  acting,  it 
cannot  be  said  that  there  was  Impropriety. 
They  sought  to  save  the  concern  and  to  hold 
it  up.  As  there  Is  no  evidence  before  as  of 
mismanagement,  wasting,  or  mlsnslng,  or  mis- 
applying the  property,  we  must  decline  to  re- 
verse the  judgment 

The  rights  of  minority  stockholders  must 
be  determined  In  accordance  with  act  No. 
102,  p.  128,  of  1898. 

This  act  fixes  a  difference  between  credit- 
ors and  stockholders. 

As  relates  to  the  former,  solvency  or  In- 
solvency Is  a  question  to  be  considered. 

As  relates  to  the  latter,  the  management, 
without  regard  In  Itself  to  solvency  and  In- 
solvency, must  be  considered,  nor  Is  the  fact 
that  the  profits  are  not  satisfactory,  or  that 
none  are  realized,  contributing  questions. 

By  reason  of  the  law  and  the  evidence  be- 
ing In  favor  of  plaintiff,  the  Judgment  of  the 
district  court  is  affirmed. 


(123  Ul.  SM) 

No.  17,283. 

FELIi  ▼.  McILLHE»JNY  et  aL 

(Supreme  Court  of  Louisiana.    March  1,  1900.) 

1.  DEPOSmOKS  (I  17*)— PSBSONS  Whosk  Dkp- 

osrrioN  Mat  be  Takkn— Pabtt  to  Surr. 
The  testimonjr  of  a   party   to  a  suit,   aa 
with  any  other  witness,  may  be  taken  under 
commission.    McLear  v.  Hunslcker,  30  La.  Ann. 
J225. 

[Ed.  Note.— For  other  cases,  see  Depositions, 
Cent  Dig.  I  12 ;   Dec.  Dig.  I  17.*] 

2.  Dbpobitionb  (J  73*)— Appkal  and  Ebbos 
(f   961*)— Tms  lOB   Retubk— Reasonablk 

TIMB— DlSCRETIOK  0»  COUBT— REVIEW. 

That  which  constitutes  reasonable  time  to 
have  a  commission  returned  is  largely  left  to  the 
discretion  of, the  judge  of  the  district  court,  a 
discretion  not  Interfered  with  unless  there  is 
abuse. 

[Ed.  Note.— For  other  cases,  see  Depositions, 
Dec.  Dig.  i  73  :*  Appeal  and  Error,  Cent  Dig. 
I  3840;   Dec.  Dig.  f  961.*] 

8.  DEPOsrnoHS  (|  73*)— Time  kjb  RrruBN— 

Reasonable  Time— Discbetion  of  Cottbt. 
Seventeen  days  the  court  decided  was  rea- 
sonable time  after  the  case  had  been  fixed  for 
trial  to  obtain  the  return  of  the  commission  Is- 
sued on  application  of  defendant. 

At  one  time  all  the  parties  to  the  suit  deemed 
that  number  of  days  ample  time. 

Tlie  judge  a  quo  having  acted  upon  the  assur- 
ance that  the  commission  would  be  returned  in 
time  if  a  delay  of  eight  days  was  granted,  the 
delay  was  granted. 

No  sufficient  reason  having  been  given,  as 
decided  by  the  court  a  qua,  it  only  remained  for 
it  to  decline  to  reopen  the  issues  asked  for  in  a 
motion  for  a  new  trial. 

No  precedent  would  authorize  a  reopening  of 
the  issues  by  action  of  this  court. 

[Ed.  Note.— For  other  cases,  see  Depositions, 
Dec.  Dig.  i  73.*] 

(Syllabus  by  the  Court.) 


Appeal  from  Nineteenth  Judicial  District 
Court,  Parish  of  Iberia;  James  Simon; 
Judge. 

Action  by  Annie  Seabury  Fell  against  E.  A. 
Mclllhenny  and  others.  Judgment  for  plain- 
tiff, and  defendants  appeal.    AfiSUrmed. 

Cammack  &  Broussard  (John  Dymond,  Jr., 
of  counsel),  for  appellants.  Gordon  Adol- 
phus  Sandoz,  for  appellee. 

BREATTX,  C.  J.  Plaintiff  declared  on  a 
promissory  note  of  $5,316,  with  5  per  cent 
per  annum  Interest  from  April  21,  1906,  and 
10  per  cent  attorney's  fee  In  case  of  suit 
payable  two  years  after  date. 

It  was  originally  executed  by  the  maker, 
and  was  Indorsed  by  a  firm  of  which  he  was 
a  member  In  favor  of  John  R.  Fell,  plaintiff's 
father,  and  by  Inheritance  It  became  plain- 
tUTs. 

Plaintiff  Instituted  suit  on  this  note  on  the 
22d  day  of  May,  1908. 

Defendant  principal  on  the  note  In  due 
time  answered,  and  pleaded  substantially 
that  the  consideration  of  the  note  was  life 
Insurance  as  per  policy  Issued  to  the  maker 
of  the  note.  He  avers.  In  substance,  that  the 
amount  of  Insurance  was  large;  that  he 
finally  consented  to  take  out  the  policy  on 
the  promise  of  plaintlfTs  father  (who  was  an 
insurance  agent)  that  If  not  prepared  to 
meet  the  note  at  maturity,  he  would  grant 
further  time,  and  would  In  this  manner  ren- 
der It  possible  for  defendant  maker  of  the 
note,  to  easily  meet  the  note ;  that  this  prom- 
ise of  the  father,  since  deceased,  is  binding 
on  the  plaintiff. 

On  the  22d  day  of  June,  1908,  defendant 
applied  for  and  obtained  a  commission  to 
take  the  testimony  of  the  maker  of  the  note, 
— ^L  e.,  note  sued  upon — who  was  In  the  city 
of  New  York,  returnable  on  or  before  10 
o'clock  on  the  1st  day  of  July,  1908,  the  day 
set  for  the  trial. 

On  thlb  day  the  case  was  called  for  trial, 
and  defendant  asked  for  a  continuance  be- 
cause the  commission  had  not  yet  been  re- 
turned. It  was  granted  by  the  court  to  the 
8th  day  of  July,  1908. 

On  the  7th  day  of  July,  1008,  the  witness 
answered  the  Interrogatories  In  New  Tork. 
The  return  was  received  in  New  Iberia  on 
the  lltb  of  that  month,  two  days  after  the 
judgment  had  been  rendered. 

But  before  the  commission  was  relumed 
by  the  notary  In  New  York,  the  court  on  the 
day  fixed  for  the  trial  (that  is,  on  July  8, 
1908),  called  the  case  for  trial.  Plaintiff 
introduced  her  testimony.  The  defendants 
made  no  offer  of  testimony.  Judgment  was 
rendered  for  plaintiff  as  prayed  for. 

The  return  was  received  as  just  stated. 
Basing  their  application  upon  the  fact  that 
the  return  had  been  made  of  the  commission 
as  stated,  defendants  moved  for  a  new  trial, 
which  was  overruled  by  the  court 
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The  defendants,  through  connsel,  on  the 
lOtb  of  the  month  before  stated,  had  a  bill 
of  exceptions  signed  In  which  the  facts  are 
detailed.  From  It  we  quote:  "That  they  an- 
swered in  due  time;"  that  "they  were  ready 
for  trial,  provided  plaintiff  would  admit 
that  the  defendant  now  absent  would  testi- 
fy to  the  facts  stated  In  the  motion  made 
for  a  continuance;"  **that  this  was  declined 
by  plaintiff,  who  Insisted  upon  the  trial  of 
the  case." 

The  court  OTerruIed  the  motion  for  a  con- 
tinuance and  ruled  defendants  to  trial,  stat- 
ing that  the  return  day  for  tbia  testimony 
tutd  been  fixed  for  July  1,  1908,  and  that  a 
continuance  was  granted  to  July  8,  1908, 
and  that  counsel  for  defendants  stated  that 
he  would  be  ready,  "whether  the  commis- 
sion was  returned  or  not." 

The  counsel  for  defendants  said  by  way  of 
admission  that: 

"The  Interroratoriea  were  propounded  to  de- 
fendant himself,  and  to  no  otfaer  witness.  Tbe 
commission,  therefore,  was  gotten  out  and  for- 
warded by  the  attorney  for  defendant  16  dnj's 
ago,  and  addressed  to  Edward  V.  Clinton,  no- 
tary In  and  for  the  city  of  New  York,  or  to  any 
otiicr  notary,  there  returnable  on  July  1.  190S. 
and  extended  on  that  day  to  July  8,  1908,  but 
not  returned." 

This  coniml<i<<Ion  and  interrogatories  were 
not  forwarded  to  a  notary,  or  to  any  other 
ofticer,  but  sent  directly  to  defendant  himself, 
who  was  in  New  York  City. 

The  defendant  whose  testimony  was  taicen 
■nder  commission  la  a  resident  of  the  parish 
of  Iberia,  and  not  of  New  York. 

There  was  no  reason  shown  for  the  delay 
in  returning  the  commission.  There  wu.> 
ample  time  for  its  return,  and,  having  beoii 
sent  direct  to  the  defendant,  there  was  no 
legal  reason  for  the  delay. 

The  appeal  taken  by  defendants  from  the 
Judgment  rendered  was  filed  in  the  clerk's  of- 
fice of  this  court  September  7,  1908. 

The  case  was  fixed  for  bearing  before  this 
court  on  appeal  on  the  1st  of  February,  1909, 
and  even  prior  to  that  date. 

In  this  court  the  appellee  filed  an  answer  to 
the  appeal  on  the  12tb  day  of  February,  1909, 
and  in  the  answer  alleged  here  that  she 
was  entitled  to  damages  for  a  frivolous  ap- 
peal, and  asked  for  damages  on  that  ground 
of  6  per  cent  on  the  amount  of  her  note 
and  Interest  thereon. 

Tbe  first  question  presented  for  decision  Is 
whether  the  witness  In  his  own  l>ehalf  may 
be  examined,  as  sucli,  under  commission.  We 
answer  in  the  atlirmative,  and  cite  in  sap- 


port  of  the  answer  McLear  ft  Kendall   r. 
Hunsicker,  30  La.  Ann.  1225. 

Now  as  to  the  commission: 

Doubtless  a  reasonable  time  should  be  al- 
lowed for  the  return  of  a  commission  sent 
to  take  evidence  at  a  distance. 

In  our  opinion  reasonable  time  was  al- 
lowed. The  court  seems  to  have  taken  Into 
consideration  the  distance  and  the  delays 
necessary  for  ita  return. 

A  continuous  session  of  the  court,  referred 
to  in  the  brief  for  defendants  during  10 
months  of  the  year,  does  not  do  away  with 
the  necessity  of  exerting  due  diligence  to 
return  the  commission  in  time  for  the  trlaL 
Causes  should  be  tried  as  nearly  as  possible 
In  the  order  of  their  fixing.  Unquestionably 
they  should  be  postponed  for  good  reason  to 
another  day,  and  even  continued  to  another 
term  if  necessary,  but  not  without  good  rea- 
son. 

But  of  this  necessity  the  trial  Judge  la 
considered  the  proper  Judge.  His  refusal  to 
postpone  or  continue  tbe  case  presents  scant 
grounds  for  complaint  on  appeal.  More- 
over, we  have  already  stated  that.  In  our 
opinion,  tbe  time  allowed  by  the  court  was 
sufllcient 

The  rule  is:  Postponement  or  continuance 
is  within  the  discretion  of  the  trial  court; 
reviewable  only  in  case  of  abuse. 

The  usual  words,  in  applications  for  a 
continuance,  "due  diligence,"  were  not  In- 
serted in  defendants'  motion  for  a  contlnn- 
ance.  It  is  essential  as  an  allegation;  also 
as  a  fact 

Seventeen  days  within  whidi  to  return 
the  commission  has  every  appearance  of  hav- 
ing been  ample  time.  Besides,  on  reading  the 
record,  which  brings  up  the  facta,  we  have 
become  convinced  that  tbe  Judge  has  not 
abused  his  discretion. 

Five  per  cent  for  a  frivolous  appeal: 

Tbe  answer  of  plaintiff  to  the  appeal,  and 
her  allegation  for  damages  on  the  ground 
that  the  appeal  was  frivolous  were  not  filed 
in  time  but  were  filed  a  number  of  days  after 
the  transcript  had  l>een  filed  and  a  number 
of  days  after  the  case  had  been  fixed  for 
argument  on  appeal.  Under  the  rules  of 
practice,  damages  cannot  be  allowed. 

Moreover,  the  error  in  taking  tbe  appeal 
is  not  of  such  a  character  as  would  Justify 
assessing  damages  on  tbe  ground  of  its  be- 
ing frivolous. 

For  reasons  assigned,  the  Judgment  appeal- 
ed from  is  affirmed. 

PROVOSTY,  J.,  takes  no  part,  not  taaTinc 
heard  tbe  argument 
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PITCH  PINB  LUMBER  00.  t.  GEO.  B.  WOOD  LUMBER  CJO. 


(CT  ru.  MO) 

PITOH    PINB   LUMBER   CO.   t,   QBO.   B. 
WOOD  LUMBER  CO. 

(Sapreme  Conrt  of  Florida,  Dirlslon  A.    Feb. 
16.  1909.    Headnotes  Filed  April  20,  1909.) 

L  Sazxs  (S  81*)— Tike  thk  Essenck  or  the 
Contract. 

When  tbe  failnre  to  perform  a  contract  to 
dellTei  a  large  quantity  of  lumber  is  dne  to 
the  inability  of  the  seller  to  obtain  the  lamber, 
and  there  is  partial  delivery  under  the  contract 
after  tbe  time  named  therein,  time  Is  not  of  the 
essence  of  tbe  contract,  ao  that  tbe  parties  there- 
to might  not  by  their  acts  continue  its  life  * 
reasonable  time  thereafter. 

[EM.  Note.— For  other  cases,  see  Seles,  Cent. 
Dig.  It  217-223;    Dec.  Dig.  f  81.*] 

2.  SAI.XB  (J  176*)— Dklat  bt  Buteb— Waiver. 
A  slight  delay  on  the  part  of  the  purchaser 
of  lumber  to  be  shipped  in  large  quantities,  if 
It  constitute  a  breach  of  the  contract,  may  l>e 
waived  for  valuable  consideration. 

[Ed.  Note.— For  other  cases,  see  Sale*.  Cent. 
Dig.  fS  436-444;   Dec  Dig.  |  176.»] 

&    GUBTOUB  AND  USAOES  (I  8*)— EXCHANOX  OF 
COCBTESIE8. 

Mnttial  exchange  of  courtesies,  binding  on 
neither  party,  though  customary  at  a  port,  does 
not  become  of  binding  force  upon  a  contract 
there  made. 

[Ed.  Note.— For  other  cases,  see  Customs  and 
Usages,  Cent.  Dig.  H  2-10;   Dec  Dig.  {  8.*] 
(Syllabus  by  the  Court) 

Error  to  Clrcnit  Court,  Escambia  County; 
J.  Emmet  Wolfe,  Judge. 

Action  by  the  Pitch  Pine  Lumber  Company 
against  the  Geo.  E.  Wood  Lumber  Company. 
Judgment  for  defendant,  and  plalntUT  brings 
error.    Reversed. 

Blount  &  Blount  St  Carter,  for  plaintiff  in 
error.  Maxwell  &  Reeves,  for  defendant  In 
error. 


COCKBELL,  J.  TblB  la  an  action  for 
breach  of  a  simple  contract  to  deliver  050,000 
feet  of  long  leaf  pine  lumber,  originally  made 
in  April,  1906,  between  the  plaintiff  In  error 
and  the  Sanford  Lumber  Company,  and  sub- 
sequently assumed  by  tbe  defendant  in  er- 
ror. There  was  verdict  and  judgment  for 
tbe  defendant 

The  material  portions  of  the  contract  are 
tbe  delivery  of  the  lumber  of  certain  specifl- 
cations  as  to  sizes  and  quality  free  along 
vessel  at  Pensacola  at  the  agreed  price  of 
$20  per  thousand  feet,  the  said  lumber  "all 
to  be  well  and  truly  manufactured,  •  •  • 
to  be  prepared  with  dispatch  and  ready  In 
proper  shipping  condition  for  shipment  not 
later  than  December,  A.  D.  1905."  Under 
tbis  contract  only  about  200,000  feet  were 
delivered  prior  to  December,  1906;  but  par- 
tial deliveries  were  made  in  April  and  Sep- 
tember of  1906,  which  were  accepted  and 
paid  for,  and  In  December  of  that  year  the 
defendant  refused  finally  to  make  further  de- 


livery and  declared  the  contract  forfeited 
and  at  an  end. 

The  assignments  of  error  are  numeroas, 
and  present  many  interesting  questions  both 
of  pleadings  and  of  snbstantive  law.  We 
shall  not  however,  attempt  to  discuss  them 
seriatim.  Tbe  defense  is  put  upon  tbe 
theory  that  the  plaintiff  first  breached  the 
contract,  so  as  to  relieve  tbe  defendant  from 
obligation  thereimder.  There  is  a  plea  to 
the  effect  that  the  parties,  prior  to  any 
breach,  by  mutual  consent  abandoned  and 
dissolved  tbe  contract;  but  this  plea  is  en- 
tirely overthrown  by  the  evidence. 

There  was  an  attempt  both  to  plead  and  to 
prove  a  custom  of  the  port  of  Pensacola  as 
to  the  respective  duties  of  tbe  parties  to 
similar  contracts;  but  it  would  appear  that 
these  "duties"  were  not  binding,  merely  mu- 
tual courtesies  of  g;ive  and  take,  which  might 
be  followed  or  not,  at  the  option  of  either 
party. 

At  no  time  did  the  party  contracting  to 
sell  have  the  quantity  and  class  of  lumber 
called  for,  and  the  letters  written  by  that 
party  are  abundant  evidence  of  this  fact 
and  of  its  eagerness  to  be  relieved  of  a  bad 
bargain;  tbe  price  of  lumber  having  in- 
creased aliout  one-half.  Under  the  alleged 
"custom,"  perhaps,  there  was  a  request  from 
the  seller  that  the  buyer  accept  a  partial 
shipment  in  December,  1906,  which  was  by 
mutual  consent  i>ostponed  to  a  later  date  by 
reason  of  the  failure  of  a  vessel  chartered  by 
the  buyer  to  arrive  In  Pensacola;  but  there 
was  no  pretense  of  a  demand  that  tbe  buyer 
accept  the  balance  of  tbe  lumber,  or  any  por- 
tion thereof,  and  it  Is  clear  from  the  evi- 
dence that  tbe  seller  did  not  have  accessible 
the  logs  from  which  the  lumber  could  be 
manufactured.  The  utmost  good  feeling  ob- 
tained between  the  parties  at  that  time, 
and  for  months  thereafter,  both  wishing  to 
make  tbe  loss  as  light  as  possible:  and  in 
view  of  this  the  buyer  would  purchase  other 
lumber  from  defendant's  mill  to  help  along. 

The  admission  of  liability  on  the  contract 
subsequent  to  1905,  and  tbe  Inability  to  carry 
out  its  provisions  by  the  delivery  of  the 
lumber,  continued  at  various  times  during 
1906,  until  suddenly,  in  December,  came  tbe 
denial  of  liability.  Tbe  mistake  as  to  Its 
legal  rights,  if  such  it  was,  cannot  now  avail 
tbe  defendant  It  is  evident  that  neither 
party  treated  time  as  of  the  essence  of  tbe 
contract,  the  slight  delay  in  its  preparation 
for  the  reception  of  the  partial  shipment  by 
the  plaintiff  injured  no  one,  there  was  no 
mlsimderstandlng  as  to  any  fact,  and  with 
full  knowledge  of  the  exact  status  both  par- 
ties, making  material  concessions,  agreed  to 
keep  the  contract  alive  after  the  expiration 
of  the  time  named  for  its  complete  perform- 
ance. 

Upon  the  record  before  us  we  can  find  no 
breach   of  the  contract  committed  by  the 
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plaintiff,  Ridi  at  to  deotroy  ftt  right  of  ac> 
tion  thereon,  and  the  judgment  Is  rereraed. 

WUlTiTlELiD.  a  J^  and  8HA0KLEF0RD, 
7„  concur. 

TATIiOR,    H00E:SR,    and    PARKHILL, 
JJ.,  concur  In  the  opinion. 


(57  Fla.  4<S) 

LOTT  et  al  T.  BARNES  ft  JESST7P  CO. 

(Supreme  Court  of  Florida.     March  9,  1909. 
Headnotes  Filed  April  20.  1909.) 

1-  Bquitt  (I  167*)— Pl,KA. 

A  plea  in  equity  may  be  orermled,  becaoee 
It  ia  too  broad. 

eCd.  Note.— For  other  casea.  see  Equity,  Cent. 
.  I  408  J    Dec.  Dig.  I  167.*] 
2.  Bquitt  (f  lOT*)— Plka,— SumoiiNCT. 

Upon  bill  filed  for  the  appointment  of  a 
reoeirer  and  to  enforce  a  mortgage  lien,  contain- 
ing many  grounds  of  equity,  a  plea  to  the  en- 
tite  bill,  which  denies  pergonal  liability  for  the 
indebtednem  secured,  may  properly  be  orer- 
mled. 

IBid.  Note. — For  other  cases,  see  Equity,  Cent. 
Dig.  8  408;   Dec.  Dig.  |  167.*] 

(Syllabus  by  the  Court.) 

In  Banc.  Appeal  from  Circuit  Court, 
Liberty  (bounty;  John  W.  Malone,  Judge. 

Bill  by  the  Barnes  &  Jessup  Company 
againat  H.  M.  Lott  and  M.  H.  Womaclc. 
From  an  order  oyerrullng  a  plea  to  the  bill, 
defendants  appeal.    Affirmed 

Baney  ft  Oven  and  J.  L.  Neeley,  for  ap- 
pellanta    Baker  ft  Baker,  for  appellee. 

OOCiKRBIil,,  J.  This  is  an  appeal  from 
an  order  overruling  a  plea  to  a  bill  filed  to 
enforce  a  mortgage  lien  executed  under 
seal  by  Lott  and  Womack  upon  their  tur- 
pentine plant,  lying  principally  In  Liberty 
county,  Fta.,  In  which  one  B.  B.  Jackson 
subsequently  acquired  an  Interest  subject 
to  the  mortgage. 

The  plea  going  to  the  -whole  bill  interposed 
by  Lott  and  Womack  sets  up  substantially 
as  epitomized  in  appellants'  brief  as  follows: 
"That  the  said  mortgage  and  the  notes 
thereby  secured  did  not  represent  and  con- 
stitute the  entire  agreement  made  and  en- 
tered into  by  and  between  the  said  Barnes 
ft  Jessup  (Company,  the  North  Carolina  cor- 
poration mentioned  in  the  bill  of  complaint, 
but  that  said  instruments  were  only  a  part 
of  the  entire  agreement  entered  into  between 
the  parties,  and  that  it  was  also  agreed  be- 
tween the  parties  that  there  was  to  be  no 
personal  liability  upon  the  part  of  said  Lott 
and  said  Womack,  or  either  of  them,  or  said 
company,  on  account  of  the  turpentine,  or 
other  business,  referred  to  in  said  mortgage, 
or  by  any  agreement,  covenant,  or  obliga- 
tion to  be  found  therein,  or  in  either  of  said 
Instruments,  or  on  account  of  any  advances 
or  expenditures  made  and  agreed  to  be  made 


by  the  said  Bamea  ft  Jessup  (Company  there- 
under, and  that  It  was  further  understood 
and  agreed  between  said  parties  that  the 
said  Lott  and  Womack  should  take  charge 
of  said  turpentine  business  and  other  busi- 
ness contemplated  by  said  Instrument  to  be 
carried  on  under  the  name  of  said  Lott  ft 
Womack,  and  that  they  should  endeavor  to 
work  said  business  and  property  out  of  debt, 
and  as  a  consideration  of  so  doing  they 
should  have  the  property  covered  by  the 
mortgage  and  the  net  profits.  If  any,  for 
their  services,  and  that  the  said  Barnes  ft 
Jessup  Company  were  to  make  the  necessa- 
ry advances  for  carrying  on  said  business, 
and,  in  short,  that  the  Florida  corporation 
which  succeeded  the  North  Carolina  corpo- 
ration took  over  the  same  obligation,  and 
that  the  said  firm  of  Lott  ft  Jackson,  in 
making  the  contract  of  April  9,  1900,  set 
forth  in  the  bill  of  complatnt,  were  acting 
upon  the  line  and  in  accordance  with  the 
original  agreement  between  said  Barnes  ft 
Jessup  Company  and  said  Lott  and  Womack, 
in  pursuance  of  the  original  agreement  ex- 
cept that.  If  the  advances  made  by  appellee 
were  paid  by  the  firm  of  Lott  ft  Jacksou, 
the  said  property  was  to  be  held  by  said 
Jackson  In  the  proitortlon  of  two-thirds  and 
by  the  said  Lott  In  the  proportion  ot  one- 
third." 

The  principal  attack  upon  the  plea  is  tha' 
it  fails  to  allege  such  an  agreement  as  would 
in  dignity  overcome  the  solemn  act  of  the 
parties,  as  evidenced  by  the  very  full  and 
complete  sealed  Instrument  set  forth  In  the 
bill.  There  is  no  attempt  to  charge  fraud 
or  mistake  In  the  execution  of  the  mortgage, 
nor  does  it  appear  wherein  it  was  lacking 
in  definlteness  and  completeness.  This  court 
does  not  seem  to  have  definitely  settled  the 
question  so  raised,  though  the  cases  of  Sol- 
ary  v.  Stultz,  22  Fla.  263,  Booske  v.  Gulf 
Ice  Co.,  24  Fla.  850,  5  South.  247,  and  Grit- 
flng  Bros.  Co.  v.  Winfield,  63  Fla.  588,  43 
South.  687,  tend  strongly  to  show  the  plea 
vulnerable  on  this  ground. 

There  is,  however,  it  seems  to  us,  a  fatal 
objection  to  the  plea.  In  that  It  is  entirely 
too  broad.  If  proven  by  unobjectionable  evi- 
dence. It  would  go  only  to  that  feature  of 
the  prayer  of  the  bill  asking  conditionally  a 
deflclency  decree.  It  does  not  negative  the 
liability  placed  upon  the  corpus  of  the  prop- 
erty by  the  advancement  of  moneys  for  its 
acquisition  or  Improvement  There  were 
other  obligations  than  the  prepayment  of 
money  which  the  mortgagors  assumed  and 
agreed  should  subject  the  property  to  fore- 
closure, should  the  obligation  not  be  carried 
out;  for  example,  the  duty  to  give  the  busi- 
ness personal  attention  and  to  keep  the  plant 
in  good  going  condition,  as  also  the  condi- 
tional agreement  of  the  parties  that  a  re- 
ceivership be  appointed  should  conditlona 
warrant     The  plea   makes   no   attempt  to 
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afaow  oompllaace  with  tiie  conditions  Impos- 
ed by  the  admitted  contract  upon  the  mort- 
gagom 

In  their  reply  brief  the  appellants  nrge 
that  they  should  have  been  permitted  to 
amend  their  pleas.  We  find  no  request  for 
•och  amendment,  and  the  suggestion  If  It 
ever  had  merit,  comes  too  late. 

The  ordor  Is  affirmed. 

WHITFIBIiD,  a  3n  and  TAiTLOB.  J., 
concur. 

HOCKBR,  J.  (concurring).  I  agree  to  the 
conclusion  of  Mr.  JTustlce  COCKRELL  tiiat 
there  Is  no  reversible  error  In  the  order  of 
the  Judge  below  overruling  the  plea.  Brown 
V.  Solary,  87  Fla.  102,  19  South.  181  (elev- 
enth and  twelfth  headnotes).  But  I  do  not 
wish  to  commit  myself  to  the  proposition 
that  if  the  Judge  below  had  overruled  the 
plea  as  a  plea  to  the  whole  bill,  and  allowed 
It  to  stand  as  an  answer  to  that  part  of  the 
bill  to  which  It  was  applicable,  such  an  or- 
der would  have  been  technically  erroneous 
aa  a  matta  of  pleading.  Mltford  3c  Tyler's 
PL  &  Pr.  In  Equity,  8S1,  and  note  4;  United 
States  of  Am^Ica  T.  McRae,  8  L.  B.  Chan. 
App.  Cas.  79;  Searlght,  Thornton  &  Co.  t. 
Payne,  l  Tenn.  Ch.  186;  French  v.  Shotwell. 
6  Johns.  Ch.  (N.  Y.)  666;   1«  mic.  PI.  &  Pr. 

aoi. 

SHAGKLEFOBD,  J.  (concurring).  1  con- 
cur In  the  conclusion  reached  by  Mr.  Justice 
OOCKBELL,  and  In  the  main  with  what  it 
said  In  bis  opinion.  I  would  like  to  empha- 
sise one  point  Since  the  plea  "falls  to  al- 
lege such  an  agreement  as  would  in  dignity 
overcome  the  solemn  act  of  the  parties  as 
evidenced  by  the  very  full  and  complete 
sealed  Instroment  set  forth  in  the  bill,"  to 
use  the  apt  words  in  Mr.  Justice  COCK 
BEUj's  opinion,  that,  in  my  opinion,  makes 
the  plea  fatally  defective.  Tbls  court  has 
consistently  and  uniformly  held,  since  its 
organization  in  1846  up  to  the  present  time, 
that  any  pleading,  whether  in  an  action  at 
law  or  a  suit  In  equity,  is  to  be  strongly 
construed  against  the  pleader  thereof.  We 
have  furthor  held.  In  pursuance  of  this  prin- 
dple^  that  the  one  filing  a  pleading  must 
suffer  the  consequences  of  omitting  there- 
from essential  matters  which  are  presumed 
to  lie  peculiarly  within  his  knowledge  and 
which  would  t»id  to  make  the  pleading  cer- 
tain. We  have  also  held  that,  "when  a  plea 
has  on  the  face  of  it  two  intendments,  It 
ought  to  be  construed  most  strongly  against 
the  party  who  pleads  it"  Gotten  v.  Wil- 
liams, 1  Fla.  37,  text  49;  also  see  Bennett 
V.  Herring,  1  Fla.  387,  text  890.  In  AtlanUc 
Coast  Line  B.  B.  Co.  t.  Beazley,  S4  Fla.  311, 
text  398,  45  South.  761,  text  789.  we  held 
that  this  principle  must  apply  with  especial 
force  to  a  plea  which  Is  in  the  nature  of  a 


confession  and  avoidance.  It  la  also  an  es-r 
tabllshed  principle  that  the  allegata  and  pro- 
bata must  meet  and  correspond,  and  that 
the  complainant  should  allege  In  this  bill  the 
matters  upon  which  he  relies  and  which  are 
material  to  his  oaset  Lyle  v.  Winn,  45  Fla. 
419,  84  South.  158.  In  other  words,  he  must 
allege  such  matters  as  he  would  have  to 
prove,  for  proof  without  sufficient  allega- 
tions ia  unavailing.  If  a  replication  bad 
been  filed  to  the  plea  in  the  Instant  case,  it 
would  have  been  Incumbent  upon  the  de- 
fendants to  prove  the  matters  averred  there- 
in. Ocala  Foundry  &  Machine  Works  v.  Les- 
ter &  Daniels,  49  Fla.  847.  88  South.  B6l 
This  being  true^  I  do  not  see  why  the  prin- 
ciple enunciated  in  Lyie  v.  Wynn,  supra,  is 
not  equally  applicable  to  a  plea  in  equity. 
To  hold  otherwise.  It  seems  to  me,  would  be 
equivalent  to  saying  tiiat  the  plea  constitut- 
ed a  defense  to  the  bill,  whether  the  agree- 
ment undertaken  to  be  set  up  therein  was  in 
writing,  under  seal,  as  was  the  Instrument 
in  the  bill,  upon  which  the  suit  Is  based,  or 
parol.    It  is  obvious  that  this  would  not  do. 

WHITFIEILD,  C.  J.,  concurs,  also,  with 
8HACKLEF0RD,  J. 

PABEHILL,  J.,  absent  on  account  of  iU- 

nesa. 

(BT  Fna.  BT) 
COUCH  T.  PALMER. 
(Supreme  Court  of  Florida.     March  16,  1909.) 

Husband  ard  Wifb  (I  198*)— Convbtance 
OF  Wifb's  Sepabate  Estate— Liability  of 
Wife  Undeb  Covenants. 

Section  2472,  General  Statutes  of  Florida 
of  1906,  is  in  effect  an  ezpraas  legUiative  dec- 
laration that  a  married  woman  may  covenant  in 
a  deed  executed  by  herself  and  husband  against 
incumbrances  and  for  warranty  of  title,  but  that 
•ucb  covenants  shall  not  bind  or  obligate  ber 
personally,  but  should  operate  only  as  an  es- 
toppel against  ber  and  all  persons  claiming  by 
or  through  her.  This  statute  applies  as  well  to 
warranties  contained  in  deeds  by  the  wife  con- 
veying her  separate  property. 

WEd.  Note.— For  other  cases,  see  Husband  and 
ife,  Dec.  Dig.  (  195.«] 

(Syllabus  by  the  Court) 

In  Banc.  Error  to  Circuit  Gonrt  Hills- 
borough County ;  Joseph  B.  Wall,  Judge. 

Action  by  Ira  Couch  against  Jennie  D. 
Palmer.  Judgment  for  defendant  and  plain- 
tiff brings  error.    Affirmed. 

Frazler  *  Mabry,  for  plaintiff  In  error. 
F.  M.  Slmonton,  for  defendant  in  error. 

TATLOB,  J,  The  plaintiff  in  error,  as 
plaintiff  below,  sued  the  defendant  in  error, 
as  defendant  below,  in  the  circuit  court  of 
Hillsborough  county  in  an  action  of  covenant 
The  defendant  demurred  to  the  plaintiff's  dec- 
laration, on  the  ground  that  said  declaration 
shows  on  Its  face  that  the  defendant  was  a 
married  woman  at  the  time  of  the  execution 
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of  tbe  deed  coiftalnlnK  the  coyenant  roed  on, 
and  under  corertnre  of  her  then  llTlng  hus- 
band, Frank  H.  Palmer,  and  that  ahe  could 
not  be  held  penonally  liable  at  law  upon  such 
covenant 

This  demurrer  was  austalned,  and  final 
judgment  on  the  demurrer  was  entered  In 
favor  of  the  defendant,  to  review  which  the 
case  la  brought  here  bjr  th«  plalnUff  by  writ 
of  error. 

The  declaration  shows  that  on  April  1, 1004, 
the  defendant,  being  then  a  married  woman 
and  owning  as  her  separate  property  a  cer- 
tain lot  of  land  in  the  city  of  Tampa,  joined 
with  her  then  living  husband  In  a  deed  of 
conveyance  of  said  land  to  the  plalntlfT,  which 
deed  contained  a  covenant  of  warranty 
against  Incumbrances  on  said  property ;  that 
since  the  execution  of  such  deed  her  husband 
had  died,  leaving  her  at  the  time  of  tbe  In- 
stltutlon  of  the  suit  a  feme  sole ;  that  there 
had  been  a  breach  of  said  covenant  against 
Incumbrances,  In  that  at  tbe  time  of  tbe 
execution  of  such  deed  there  existed  against 
the  property  conveyed  thereby  a  lien  in  favor 
of  tbe  city  of  Tampa  for  paving  assessments, 
which  the  plaintiff  had  been  compelled  to 
pay ;  and  that  he  bad  demanded  the  same  of 
the  defendant,  but  that  she  refused  to  pay 
the  same. 

The  sole  question  presented  Is:  Can  a 
married  woman  under  the  laws  of  this  state 
personally  obligate  or  bind  herself  by  cove- 
nants of  warranty  In  a  deed  executed  joint- 
ly by  herself  and  husband  conveying  her  sep- 
arate real  estate? 

This  question  Is  fully  answered  by  the  pro- 
visions of  section  2472  of  our  General  Stat- 
utes of  1906,  the  same  having  been  section 
1966  of  the  Revised  Statutes  of  1892,  as  fol- 
lows: 

"A  married  woman  who  joins  with  her 
husband  In  executing  a  conveyance  or  mort- 
gage of  real  property,  or  of  any  estate  there- 
in, may  enter  into  any  covenants  as  to  the 
title  or  against  encumbrances  or  of  warranty, 
but  such  covenants  shall  have  no  other  ef- 
fect than  to  estop  her  and  all  persons  claim- 
ing as  her  heirs,  or  by  or  through  her,  In  the 
same  manner  as  If  she  were  not  married." 

The  plaintifT  contends  here  that  this  sec- 
tion alfects  only  conveyances  of  the  husband's 
property  that  are  joined  in  by  the  wife,  and 
that  it  has  nothing  to  do  with  conveyances  by 
the  wife  of  property  that  she  owns  separately 
from  her  husband.  We  cannot  sustain  this 
contention. 

The  quoted  provision  of  our  statute  does 
not  sanction  the  distinction  contended  for, 
but  is  as  broad,  general,  and  comprehensive 
in  its  terms  as  language  can  make  It,  and  It 
declares  In  unmlstalcable  terms  that  the  cov- 
enants of  a  married  woman  against  incum- 
brances contained  in  a  deed  of  conveyance  of 
real  property,  or  of  any  estate  therein,  ex- 


ecuted jointly  by  husband  and  wife,  shall 
have  no  other  effect  than  to  estop  her,  and  all 
persons  olaimlng  as  her  heirs,  or  by  or 
through  her.  This  Is  an  express  legislative 
declaration  that  a  married  woman  may  cov- 
enant In  a  deed  executed  by  herself  and 
husband  against  Incumbrances  and  for  war- 
ranty of  title,  but  that  such  covenants  shall 
not  bind  or  obligate  her  personally,  but  should 
operate  only  as  an  estoppel  against  her  and 
all  persons  claiming  by  or  throu^  her. 

It  follows  that  the  circuit  court  did  not 
err  in  sustaining  the  defendant's  demurrer  to 
the  plaintlfTs  declaration,  or  In  the  rendition 
of  the  final  judgment  thereon. 

The  judgment  of  the  circuit  court  in  said 
cause  is  hereby  affirmed,  at  the  cost  of  the 
plaintiff  in  error.  All  concur,  except  PARK- 
UIIAj,  2„  absent  on  account  of  iUnesa. 

(57  Fla.  S> 
STONE  T.  STATB. 
(Snpreme  Court  of  Florida.     March  2.   1900. 
Headnotes  Filed  April  20,  1909.) 

1.  Cbihikai.  Law   (i  606*)— CowiimjARc*— 
Absent  Wimcsa. 

An  abuse  of  discretion  in  refusing  a  con- 
tinuance ig  not  sliown,  when  the  absent  witness 
is  wanted  merely  for  an  impeachment,  for  which 
tbe  predicate  bad  not  been  laid. 

[Dd.  Note.— For  other  cases,  see  Criminal 
UiWj  Cent   Dig.   f{   1328-1330;    Dec.   Dig.    t 

2.  HouioiDK  (§  308*)— iNSTBccnons— Dkokxx 
or  Cbuie. 

On  a  trial  for  murder  in  tbe  first  degree, 
the  court  may  give  tbe  statutory  definitirai  of 
murder  in  tbe  second  degree,  though  the  evi- 
dence may  not  malce  out  strictly  a  case  of  that 
degree. 

[Ed.  Note.— For  other  cases,  see  Homiddcb 
Cent  Dig.  gS  643-646;   Dec.  Dig.  |  30a»l 

3.  HoMicini  (i  254*)  —  Evidbncc  —  Sum* 

CIBNCT. 

There  being  credible  evidence  of  murder  in 
the  first  degree,  a  verdict  of  murder  in  the  sec- 
ond degree  will  not  be  disturlied. 

[Ed.  Note.— For  other  cases,  see  Homicide. 
Cent  Dig.  |  534 ;   Dec.  Dig.  f  254.*] 

(Syllabus  by  the  Court) 

In  Banc.  Error  to  Circuit  Court,  Walton 
County;  J.  Emmet  Wolfe,  Judge. 

Hester  Stone  was  convicted  of  mtudw  In 
the  second  degree,  and  brings  error.  Af- 
firmed. 

Daniel  Campbell  &  Bon,  for  plaintiff  in 
error.  Park  M.  Trammell,  Atty.  Gen,  for 
tbe  State. 

COCKRELL,  J.  Hester  Stone  was  indict- 
ed in  the  circuit  court  for  Walton  county 
for  murder  In  the  first  degree,  by  cutting 
to  death  with  a  knife  one  Nancy  CampbelL 
She  was  convicted  of  murder  In  the  second 
degree,  and  sentenced  to  life  Imprisonment 

Upon  her  arraignment  at  the  spring  term, 
1908,  she  was  granted  at  her  Instance  a  con- 
tinuance to  the  then  ensuing  fall  term,  and 
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upon  being  pnt  to  trial  at  tbat  term  she 
moved  a  further  continuance  upon  the  ground 
of  the  absence  of  a  wltnesa,  and  the  refusal 
of  this  continuance  constitutes  the  first  as- 
■Ignment  of  error.  We  find  no  abuse  of  dis- 
cretion In  the  denial  of  the  motion. 

Tbe  testimony  she  expected  to  procure 
was  the  evidence  of  one  A.  H.  Hllson,  tbe 
committing  officer,  to  the  effect  that  the 
principal  state  witness  had  made  at  the 
preliminary  bearing  a  statement  different 
from  that  given  by  her  at  the  trial.  No 
proi)er  predicate  was  laid  for  the  impeach- 
ing evidence,  there  were  numerous  other 
witnesses  present  at  the  preliminary  hear- 
ing, who  might  have  been  called,  bad  tbe 
proper  predicate  been  laid,  and  the  necessity 
of  an  adjournment  to  another  term  to  secure 
Hllson's  presence  Is  not  sufficiently  shown. 
Other  objections  might  be  urged  and  multi- 
plied. 

The  court  gave  tbe  statutory  definition  of 
murder  in  tbe  second  degree,  and  this  is 
assigned  for  error.  There  was  no  error  here. 
Our  statutory  definition  of  manslaughter  is 
reached  by  a  process  of  exclusion,  being  In 
substance  an  unlawful  killing  which  Is  not 
murder  In  any  of  its  degrees,  and  to  define  it 
correctly  to  the  Jury  It  Is  proper  to  give  the 
statutory  definitions  of  murder,  even  though 
the  evidence  may  not  make  out  strictly  a 
case  of  one  of  the  higher  crimes. 

In  the  charge  of  the  court  upon  tbe  crime 
of  manslaughter,  charged  In  the  indictment 
along  with  that  of  murder,  there  appeared  in 
tbe  original  transcript  a  clerical  misprision. 
In  tbat  It  permitted  tbe  Jury  to  find  man- 
slaughter, when  tbe  facts  hypothesized  would 
jnstlfy  «  verdict  of  murder  In  the  first  de- 
gree; but  this  slip  did  not  in  fact  exist,  as 
shown  by  tbe  corrected  copy  of  the  charges 
now  on  file  before  us. 

There  was  credible  evidence  from  which 
the  Jury  might  have  found  a  verdict  of  mur- 
der in  the  first  degree,  and  under  tbe  statute 
we  shall  not  disturb  the  one  rendered. 

The  Judgment  is  affirmed.  All  concur,  ex- 
cept PARKHILLk  J.,  absent  on  account  of 
lllnesa. 

<$T  Fla.  7S) 

HAYS  et  al.  v.  WES)ES. 

(Sopreme  Court  of  Florida.     March  16,  1909. 
Headnotes  Filed  April  20,  1009.) 

t,  H3I.KCTI0N  or  Remkdibb  (|  11*)— Waives  or 

Pbofeb  Uemedy. 

If  Id  fact  or  in  law  only  one  remedy  ex- 
ists, and  a  mistaken  remedy  is  pursued,  tbe 
proper  remedy  is  not  thereby  waived.  More 
than  one  remedy  must  actually  exist. 

[EM.  Note.— For  other  cases,  see  Election  of 
Bemedies,  Cent.  Dig.  {  14 ;   Dec.  Dig.  S  11.*] 

2.   PLKADIHO  (i  218*)— DOIVBBKB— DKrEBUIITA- 
TIOW— JtTDGMBNT. 

When  a  demurrer  to  a  plea  Is  sustained, 
and  a  subsequent  plea  stricken,  there  should  be 


Judgment  final  npon  tbe  demurrer,  and  not  a 
default  judgment  for  want  of  a  plea. 

[EXi.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  SS  558,  559;   Dec.  Dig.  I  218.*] 

(Syllabus  by  the  CourtO 

In  Banc.  Error  to  Circuit  Court,  Suwan- 
nee County;  J.  W.  Bryson,  Clerk. 

Action  by  J.  W.  Weeks  against  R.  F.  Hays 
and  others.  Judgment  for  plaintiff,  and  de- 
fendants bring  error.    Reversed. 

J.  B.  Johnson,  for  plaintiffs  In  error.  J.  P. 
Lamb  and  J.  F.  Harrell,  for  defendant  In 
error. 

COCKRBLL,  J.  Weeks  recovered  Jndg- 
ment  against  Hays  npon  a  promlesory  note 
in  the  sum  of  $437.66,  and  against  R.  H. 
Holmes  and  W.  F.  Brannon,  as  sureties  on 
a  forthcoming  bond,  in  the  sum  of  S200.  to 
which  the  defendants  have  prosecuted  this 
writ  of  error. 

To  tbe  declaration  Hays  pleaded  tbat  the 
plaintiffs  had  unsuccessfully  sued  in  replev- 
in upon  tbe  same  cause  of  action.  See 
Weeks  V.  Hays,  65  Fla.  370,  45  South.  987. 
Tbe  sustaining  of  a  demurrer  to  this  plea  Is 
tbe  first  assignment  of  error.  We  held  here- 
tofore that  the  written  contract  did  not  re- 
serve title  to  or  possession  in  the  property 
sold  in  the  plaintiff,  and  therefore  he  could 
not  recover  in  replevin,  and  the  question 
now  presented  is:  Does  the  mistaken  elec- 
tion between  inconsistent  supposed  remedies, 
where  only  one  In  fact  exists,  preclude  pur- 
suing the  correct  one? 

In  the  recent  case  of  American  Process  Co. 
T.  Florida  White  Press  Brick  Co.,  56  Fla. 

,  47  South.  942,  we  held  tbat  a  party  will 

not  be  permitted  to  enforce  wholly  inconsist- 
ent demands  respecting  tbe  same  right,  and 
in  Campbell  v.  Eanffman  Milling  Co.,  42  Fla. 
328,  29  South.  435,  tbat  tbe  recovery  of  a 
Judgment,  even  though  without  satisfaction, 
destroyed  the  plaintiff's  right  of  election; 
bnt  in  tbe  former  case  we  were  careful  to 
say:  "If  in  fact  or  In  law  only  one  remedy 
exists,  and  a  mistaken  remedy  la  pursued, 
tbe  proper  remedy  is  not  thereby  waived." 
More  than  one  remedy  must  actually  exist 

We  think  the  rule  there  announced  is  sound 
and  well  supported  by  tbe  cases  there  cited. 
Tbe  order  upon  the  demurrer  Is  in  line  with 
tbat  announcement  and  will  not  be  disturbed. 

The  defendant  filed  an  additional  plea, 
which  is  admittedly  a  substantial  repetition 
of  the  first  plea,  and  was  properly  stricken. 

No  further  action  by  the  circuit  court  it- 
self was  requested  or  taken.  A  default  for 
want  of  a  plea  and  final  Judgment  thereon 
was  entered  by  tbe  clerk.  The  first  plea 
filed,  to  which  demurrer  was  sustained,  re- 
mained of  record,  and  It  was  error  to  enter 
default  for  want  of  a  plea.  Oarllngton  v. 
Priest,  18  Fla.  559;  L'Engle  v.  L'En.;le,  19 
Fla.  714;  Pettys  v.  Marsh,  24  Fla  44,  8 
South.  577. 


•For  otiiar  easM  see  lam*  topic  and  ■•etiim  NUMBER  in  Dec.  &  Am.  Digs.  1907  to  date,  &  Reporter  Indexes 


Digitized  by 


Google 


998 


48  SOUTHKBN  RBPOI^TBB. 


(Fla. 


There  are  sertons  objectlona  offered  to  the 
Talldlty  and  form  of  the  final  judgment,  and 
u  to  the  liability  of  the  sureties  In  this  sum- 
mary proceeding  upon  the  carelessly  worded 
attachment  bond.  We  prefer  having  these 
objections,  such  as  may  not  be  curable,  pass- 
ed upon  primarily  by  the  circuit  Judge,  and 
do  not  DOW  express  a  final  opinion  upon  them. 

'^he  Judgment  is  reversed.  All  concur,  ex- 
cept PARKHIUU  J.,  absent  on  account  of 
Illness. 

(CT  Fla,  60) 

DE3MP8   V.   HOGAN. 

(Supreme  Court  of  Florida.     March  18,  1906. 

Headnotes  Filed  April  16,  1909.) 

1.  IBjectkbrt  (I  17*)— RroHT  to  Posbessiok. 

It  i»  well  settled  that  a  plaintiff  in  eject- 
ment, to  be  entitled  to  recover,  must  fshow  in 
himself  a  present  right  of  possession. 

[Ed.  Note.— For  other  cases,  see  Bjectment, 
Cent  Dig.  ii  63,  M;    Dec.  Dig.  |  17.*] 

2.  SPKomo  Pkbtobuarck  (i  41*)— CoirrBAOiB 
ENroBCBABLB— Past  PKaFOSKAHOX  or  ObaIi 
CoifTBAcrr— Possession. 

Where  the  owner  of  land,  by  himself  or 
through  his  agent,  makes  a  verbal  contract  of 
sale  thereof  to  another  for  an  agreed  price,  and 
pnts  the  vendee  in  possession,  npon  compliance 
with  the  terms  of  bis  contract  of  purdiase  a 
court  of  equity  will  in  favor  of  such  purchaser 
enforce  specific  performance  of'snch  contract, 
notwitlistanding  the  statute  of  frauds,  requiring 
all  contracts  for  the  sale  of  land,  or  some  mem- 
orandum thereof,  to  lie  in  writing  and  signed 
by  the  vendor;  and  in  such  a  case,  nntil  tnere 
is  a  breach  by  the  purchaser  of  bis  contract  of 
purchase  that  amounts  to  a  forfeiture  of  bis 
right  to  the  possession,  the  vendor  cannot  oust 
him  by  ejectment. 

[Ed.  Note. — For  other  cases,  see  Specific  Per- 
formance, Cent.  Dig.  i  120 ;   Dec.  Dig.  8  41.*] 

(Syllabus  by  the  Court.) 

In  Banc.  Error  to  Circuit  Court,  Suwan- 
nee County;  Fred  W.  Butler,  Referee. 

Ejectment  by  J.  C.  Hogan  against  D.  A. 
Demps.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Reversed. 

Humphreys  &  Harrell,  for  plaintiff  In  er- 
ror,   li.  B.  Rol>erson,  for  defendant  In  error. 

TATLOR,  J.  The  defendant  in  error,  as 
plaintiff  below,  sued  the  plaintiff  in  error,  as 
defendant  below,  in  the  circuit  court  of  Su- 
wannee county,  in  an  action  of  ejectment  for 
the  recovery  of  possession  of  a  tract  of  land 
there  situate.  The  cause  was  referred  to  a 
referee  for  trial,  who  npon  the  trial  rendered 
judgment  In  favor  of  the  plaintiff  below, 
and  such  Judgment  the  defendant  below 
brings  here  for  review  by  writ  of  error. 

Motion  for  new  trial  was  made  and  denied, 
and  such  ruling  duly  excepted  to,  and  the 
denial  of  such  motion  is  assigned  as  &noT. 

Such  motion  was  made  upon  the  grounds, 
among  others: 

(1)  Because  the  findings  of  the  referee  are 
contrary  to  law;  (2)  and  l>ecause  said  find- 
ings are  contrary  to  the  evidence  and  are  not 
supported  by  the  evidence. 


The  referee  erred  in  the  denial  of  this 
motion,  and  under  the  facts  and  proof  erred 
in  not  rendering  judgment  In  favor  of  the 
defendant  below. 

From  the  proofs  it  appears  that  Hogan, 
the  plaintiff,  being  the  holder  of  the  legal 
title  to  the  land  in  dispute,  verbally  empow- 
ered one  Brown,  as  his  agent,  to  sell  the  land 
to  the  defendant  and  to  put  the  defendant 
in  possession  thereof. 

Brown,  as  such  agent,  with  the  full  knowl- 
edge and  consent  of  the  plaintiff,  sold  the 
land  to  the  defendant  and  put  him  in  poeses- 
■ion  thereof;  the  defendant  paying  to  the 
plaintiff  a  considerable  portion  of  the  pur- 
chase price.  There  is  not  a  scintilla  of  proof 
that  the  defendant  made  any  default  In  the 
terms  of  his  contract  of  purchase,  or  in  any 
manner  forfeited  his  right  to  the  possession 
of  the  land  under  his  contract  of  purchase. 
Under  these  circumstances  the  plaintiff  had 
no  right  in  law  to  a  recovery  of  the  posaes- 
alon  of  such  land. 

It  is  well  settled  that  a  plaintiff  in  eject- 
ment to  be  entitled  to  recover,  must  show 
in  himself  a  present  right  of  possession. 
Barco  v.  Fennell,  24  Fla.  378,  6  South.  9; 
Jones  V.  Lofton,  16  Fla.  189;  Rose  v.  With- 
ers,  39  Fla.  460,  22  South.  724;  Norris  T. 
Billingsley,  48  Fla.  102,  37  South.  564. 

Where  the  owner  of  land,  by  himself  or 
tlirougb  bis  agent,  makes  a  verbal  contract 
of  sale  of  such  land  to  another  for  an  agreed 
price,  and  puts  the  vendee  in  possession,  up- 
on compliance  with  the  terms  of  his  contract 
of  purchase  a  court  of  equity  will,  in  favor 
of  such  purchaser,  enforce  specific  perform- 
ance of  such  contract,  notwithstanding  the 
statute  of  frauds,  requiring  all  contracts  for 
the  sale  of  lands,  or  some  memorandum 
thereof,  to  be  in  writing  and  signed  by  the 
vendor  (Browne  on  Statute  of  Frauds  [5th 
Ed.]  a  465,  467,  and  numerous  authorities 
there  cited) ;  and  in  such  a  case,  until  there 
is  a  breach  by  the  purchaser  of  his  contract 
of  purchase,  that  amounts  to  a  forfeiture  of 
his  right  to  the  possession,  the  vendor  cannot 
oust  him  by  ejectment  (Norris  v.  Billingsley, 
supra). 

The  judgment  of  the  court  below  In  said 
cause  is  hereby  reversed,  at  the  cost  of  the 
defendant  in  error.  All  concur,  except 
PARKHILI^  J.,  absent  on  accoimt  of  ill- 
neso. 

(ST  Fla.  4SS) 

MYERS  et  al.  ▼,  JULIAN. 
(Supreme  Court  of  Florida.    March  23,  1909.) 
L  Bquitt  (i  362*)— PBoosDtntB— Failcbe  to 

PbOSBOTTTK— DiSIUSSAI.. 

Where  there  is  an  answer  to  a  bill  in  equity 
denying  all  of  the  material  allegations  of  the 
bill,  and  after  the  filing  of  such  answer  the  com- 
plainant takes  no  steps  for  six  months  or  more 
towards  taking  testimony  to  sustain  bis  bill,  it 
is  the  right  of  the  defendant,  after  the  time  for 
taking  testimony  has  elapsed,  to  set  the  canse 
down  for  hearing  on  bill  and  answer ;  and  npon 
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notice  MnK  giTen  (or  the  final  hearing  on  such 
Mil  and  answer  It  Is  proper  for  the  conrt.  In  snch 
•  case,  to  enter  a  decree  dismissini;  the  bill, 
where  no  satisfactory  excuse  is  shown  for  the 
neglect  to  take  testimony  in  the  cause. 

[Ed.  Note.— For  other  oases,  see  Equity,  Cent. 
Kg.  I  760;   Dec  Dig.  (  862.*] 

2.   NOTIOT  (J  10*)— SbBVICB— SUFFICMNCT. 

Where  a  copy  of  a  written  notice,  reqnired 
by  law  to  be  served  in  a  pending  canse  upon  a 
party  thereto  or  upon  his  attorney,  is  banded 
to  such  attorney,  he  cannot  avoid  or  nullify 
•nch  actual  service  by  handing  such  copy,  serv- 
ed on  him,  back  to  the  party  serving  it,  and 
declining  to  accept  service  of  such  notice. 

[Ed.  Note.— For  other  cases,  see  Notice,  Cent. 
Dig.  {  23;   Dec  Dig.  |  10.*] 

(Syllabos  by  the  Court) 

In  Banc.  Appeal  from  Clrcnlt  Conrt,  Co- 
Inmbia  County ;  Bascom  H.  Palmer,  Judge. 

Bill  by  B.  H.  Myers  and  others  against  A. 
J.  P.  Julian,  executor  of  Tabttha  Watson. 
Decree  for  defendant,  and  complainants  ap- 
peal.   Afllrmed. 

A.  J.  Henry,  for  appellants.  Booeer  &  Gll- 
len,  for  appellee 

TAYLOR,  J.  The  appellants,  as  complain- 
ants below,  filed  their  bill  In  the  circuit  court 
of  Columbia  county  in  equity  against  the  de- 
fendant, as  executor  of  the  last  will  of  Tabl- 
tba  Watson,  deceased,  for  an  accounting  for 
certain  moneys  and  other  personalty  to  which 
they  claimed  to  be  entitled  as  residuary  lega- 
tees under  the  will  of  one  William  M.  Myers, 
deceased,  by  whose  will  said  personalty  was 
bequeathed  to  said  Tabitha  Watson  for  life, 
and  after  her  death  to  go  to  the  complainants. 
The  bill  was  filed  on  October  18,  1907.  On 
December  2, 1^07,  the  defendant  answered  the 
bill,  denying  all  of  the  material  allegations 
thereof,  and  demanding  strict  proof  of  the 
truth  thereof  by  the  complainants.  On  Jan- 
nary  6,  1008,  the  complainants  filed  a  general 
replication  to  the  answer.  No  further  steps 
were  taken  by  the  complainants  until  the 
15th  day  of  June,  1008,  when  the  defendant 
set  the  catise  down  for  final  hearing  upon 
bill,  answer,  and  replication,  and  on  the 
same  day  the  d^endant's  solicitor  served  up- 
on the  attorney  for  the  complainants  a  notice 
to  the  effect  that  said  cause  had  been  set 
down  for  final  hearing  on  blU-  and  answer, 
and  that  he  would  call  up  such  final  hearing 
before  the  Judge  on  the  22d  day  of  June, 
1008,  and  on  said  last-named  day,  the  com- 
plainants and  their  counsel  falling  to  appear, 
the  judge  rendered  a  final  decree  dismissing 
the  bill.  On  July  2,  1908,  the  complainants 
moved  for  an  order  vacating  the  said  decree 
on  the  ground,  in  substance,  that  no  sufficient 
notice  of  such  final  hearing  upon  bill  and  an- 
swer had  ever  been  given  the  complainants 
or  their  counsel,  and  for  further  time  to 
take  testimony. 

This  motion  was  denied  by  the  Judge  on 
July  13, 1906.    On  the  20th  of  July,  1908,  the 


complainants  filed  a  petition  for  rehearing 
upon  substantially  the  same  grounds  as  In 
their  said  motion  to  vacate  the  decree.  This 
petition  for  rehearing  was  denied  on  Septem- 
ber, 10,  1008,  and  for  review  of  these  various 
orders  the  complainants  have  brought  the 
case  here  by  appeal. 

We  do  not  think  that  there  was  any  error 
In  any  of  the  said  orders  appealed  from. 
After  the  said  cause  was  at  Issue  the  com- 
plainants let  It  lay  dormant  for  more  than 
six  months  without  taking  any  steps  looking 
to  the  Introduction  of  proofs,  when  the  de- 
fendant, as  he  had  a  perfect  right  to  do,  set 
the  case  down  for  final  bearing  upon  bill  and 
answer,  and  at  the  time  set  by  notice  for 
such  final  hearing  the  complainants  failed 
to  appear  when  the  Judge  properly  made 
the  decree  dismissing  the  bill.  It  Is  contend- 
ed that  there  was  no  service  of  notice  of 
such  final  hearing.  We  think  that,  the  affi- 
davits of  the  complainants'  counsel  on  the 
subject  of  this  notice  shows  that  there  was 
a  sufficient  service  upon  him  of  such  notice. 
His  affidavits  show  that  a  copy  of  such  notice 
was  handed  to  blm,  and  that  he  saw  what  it 
was,  but  then  and  there  declined  to  accept 
service  of  such  notice,  and  handed  the  copy 
served  on  him  back  to  the  defendant's  attor- 
ney, who  served  It  on  him.  Of  course,  he 
could  decline  voluntarily  to  accept  service  of 
a  notice;  but  he  could  not  avoid  and  nullify 
the  actual  fact  of  such  service  by  handing 
the  copy  served  on  him  back  to  the  person 
serving  it  The  fact  of  such  service  remains, 
notwithstanding  bis  surrender  of  the  copy 
served  on  him  and  his  declination  voluntari- 
ly to  accept  such  service.  We  do  not  think 
that  there  was  any  satisfactory  explanation 
of  the  apparent  laches  of  the  complainants 
in  not  taking  their  testimony  for  more  than 
six  months  after  the  cause  was  at  issue. 
Neither  d«?  we  think  that  there  was  any  error 
In  refusing  the  rehearing  applied  for. 

Finding  no  error,  the  decrees  of  the  court 
below,  appealed  from  in  said  cause,  are  here- 
by affirmed,  at  the  cost  of  the  appellants. 
All  concur,  except  PARKHILU  Jt  absent  on 
account  of  Illness. 


(123  La.  36» 

No.   17,512. 

In  re  DEAU 

DEAL  v.  HODGE. 

(Supreme  Court  of  Louisiana.    March  29,  1909.) 

JuBY  ({  58*)  —  Waivkb  of  Right  to  Jdbt 

The  provisions  of  section  1426  of  the  Re- 
vised Statutes  have  been  abrogated  and  re- 
placed by  those  of  Act  No.  135.  p.  216,  of  189a 
(Gauthier  v.  Lapeyrouse,  122   La.  35,  47  South. 

sm.) 

[Ed.  Note.— For  other  cases,  see  Jnry,  Dec 
Dig.  I  58.»1 
(Syllabus  by  the  Court) 
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Election  contest  between  Cbarles  Deal  and 
Thomas  G.  Hodge.  On  an  order  refusing 
contestant  tbe  right  to  have  the  case  tried 
by  a  Jury,  he  applies  for  writs  of  certiorari, 
mandamus,  and  prohibition.  Judgment  re- 
versed, and  writ  of  mandamus  ordered. 

Edgar  Williamson  Sutberlln,  Lewel  Col- 
bert Butler,  and  Hugh  Connlff  Fisher,  for 
relator.  Blanchard,  Barret  &  Smith,  for 
respondent    Respondent  Judge,  pro  se. 

Statement  of  the  Caa& 

NICHOLLS,  J.  In  relator's  application 
for  the  writs  mentioned  he  alleged: 

"That  at  the  general  election  held  in  this 
state  on  the  3d  day  of  November,  A.  D.  1909, 
relator  and  Thomas  O.  Hodge  were  opposing 
candidates  for  the  office  of  trustee  or  city  coun- 
cilman in  and  for  the  Ninth  municipal  ward  of 
the  city  of  Shreveport,  said  parish,  and  that 
petitiooer  was  duly  elected  at  said  election  to 
said  municipal  office,  but  said  Hodge  was  er- 
roneously and  illegally  returned  as  elected  to 
said  office  by  the  commissioners  of  election  in 
•aid  municipal  ward,  and  the  city  council  of 
said  city,  on  the  face  of  said  returns  made  by 
■aid  commissioners,  liad  recognized  and  admit- 
ted said  Hodge's  right  to  bold  said  office  and 
to  exercise  and  enjoy  the  rights,  privileges,  and 
functions  thereof ;    and 

"That  relator  has  contested  the  rights  of  said 
Hodge  to  said  office,  and  on  November  5,  1908, 
he  presented  to  the  said  city  council,  at  tbe 
meeting  thereof  held  according  to  law  to  pro- 
mulgate and  announce  the  result  of  said  elec- 
tion, his  protest  against  the  promulgation  of 
•aid  returns  and  the  announcement  of  the  re- 
sult of  said  election  as  showing  said  Hodge  as 
elected  to  said  office,  but  bis  protest  was  ig- 
nored by  said  city  council,  and  said  Hodge  was 
announced  end  declared  elected  to  said  office 
by  said  dty  council  at  said  meeting,  and  that 
relator  thereafter,  on  November  13,  1908,  be- 
fore said  Hodge  was  inducted  into  said  office, 
and  before  the  newly  elected  city  council  for 
said  city  was  organized  or  inducted  into  office, 
instituted  a  suit  in  tbe  First  Judicial  district 
court  of  Caddo  parish.  La.,  against  said  Hodge, 
contesting  his  n^ht  to  he  inducted  into  said  of- 
fice, or  to  exercise  and  enjoy  the  right,  privi- 
leges, and  functions  thereof,  and  therein  prayed 
for  an  injunction  restraining  said  Hodge  from 
entering  into  said  office  or  exercising  the  rights, 
privileges,  and  functions  tiiereof,  said  suit  l>e- 
mg  entitled  "Charles  Deal  v.  Thomas  O.  Hodge,' 
No.  12,S01  in  said  court,  and  that  on  relator's 
application  for  said  injunction  a  rule  nisi  was 
ordered  by  said  court,  and  on  December  16, 
1908,  defendant  filed  an  answer  to  said  rule 
nisi,  and  on  the  hearing  of  said  rule  said  in- 
junction was  refused  by  said  court,  and  that 
thereafter,  on  November  26,  1908,  the  defendant 
Hodge  filed  his  answer  to  said  suit  in  said  court, 
and  that  relator  in  his  petition  in  said  suit 
prayed  for  trial  by  Jury  in  said  suit,  as  he  was 

entitled  by  law  to  have,  and  that  on  the 

of  ,  190—,  the  court  ordered  a  trial  by 

jury  in  said  case,  and  relator,  on  January  20, 
19(W,  gave  and  filed  the  necessary  jurr  bond 
and  made  the  necessary  Jury  deposit  in  said 
suit,  and  that  at  the  time  of  the  institution  of 
said  suit  no  Jnrv  was  in  attendance  on  said 
court  for  the  tnal  of  said  case,  and  that  on 
December  20,  1908,  a  Jurv  was  drawn  by  the 
jury  commissiiHiers  for  said  court  to  serve  for 
three  respective  weeks,  commencing  January 
18,  1909,  and  January  26,  1909,  and  February 
1,  1909 ;   and 

"That  on  Saturday,  January  16,  1909,  relator 
made  application  to  said  court  in  open  court  to 
Bx  said  case  for  trial  for  the  first  of  said  Jury 
weelcs  of  court,  and  said  case  was  fixed  for  trial 


for  Thursday,  the  21st  day  of  January,  1909, 
and  that  the  trial  of  another  jury  case  was 
taken  up  and  occupied  the  attention  of  tbe 
court  during  January  21  and  22,  or  the  greater 
part  of  January  22,  1900.  too  late  to  impanel 
a  Jury  in  said  case  on  that  day,  and  plaintifta 
counsel  then  made  application  to  said  court  to 
impanel  a  jury  tbe  next  day,  January  23.  1909; 
but  tbe  court  discharged  the  jury  on  January 
22,  1909,  on  account  of  there  being  other  busi- 
ness before  tbe  court  on  Saturday,  January  23, 
1909,  and  on  account  of  the  protracted  and  ar- 
duous services  rendered  by  the  Jury  during  that 
week,  but  tbe  Judge,  on  discharging  the  Jury, 
stated  he  would  order  tbe  drawing  of  a  special 
jni7  to  try  said  case  if  the  plaintiff  required  it; 
and 

"That  plaintiff's  counsel  applied  to  the  Judge 
and  district  attorney  having  charge  of  the  crim- 
inal cases  in  the  other  section  of  the  court  to 
consent  to  the  service  of  the  regular  panel  or 
venire  so  drawn  as  aforesaid  to  try  said  case 
during  the  following  week  of  said  court,  com- 
mencing on  January  25,  1909,  but  said  Judge 
and  district  attorney  in  charge  of  the  criminal 
cases  in  tiie  crimiDai  section  of  the  court  would 
not  consent  thereto,  on  account  of  the  large 
docket  and  large  volume  of  business  in  the  crim- 
inal section  of  said  court  during  the  said  fol- 
lowing week,  requiring  the  services  of  the  reg- 
ular panel  or  venire  of  Jurors  in  the  criminal 
section  of  the  court  during  the  whole  of  the 
following  week,  commencing  January  25,  1909; 
and 

'That  relator  on  January  23,  1909,  filed  a 
motion  in  open  court  to  advance  said  case  on 
the  docket  as  a  preference  case,  and  that  the 
same  be  proceeded  with  and  tried  as  a  prefer- 
ence case,  and  that  it  be  set  down  for  trial 
for  a  fixed  day,  and  that  a  special  Jury  be 
drawn  to  try  said  case  as  provided  by  law; 
and 

"That  the  plaintiff's  counsel  then  asked  in 
open  court  that  said  case  be  set  down  for  trial 
on  Thursday,  January  28,  1909,  but  defend- 
ant's counsel  then  in  open  court  suggested  that 
the  sheriff  would  not  probably  have  time  to 
summon  a  special  Jury  for  Thursday,  Jannarv 
26,  1909,  but  that  it  would  be  better  to  sJt 
the  case  down  for  Tuesday,  February  2,  1909, 
and  the  case  was  accordingly  set  down  for 
trial  for  Tuesday,  February  2,  1909,  and  the 
court  then  ordered  the  Jury  commissioners  to 
draw  a  special  Jury  to  try  said  case  on  that 
day  as  so  fixed ;  and 

''That  on  Tuesday,  February  2,  1909,  when 
said  case  was  called  for  trial  in  said  court  with 
Uie  siiecial  Jury  so  drawn  and  summoned,  and 
then  in  attendance  on  tbe  court  for  the  trial 
of  said  case,  the  defendant's  counsel  then  filed 
a  motion  to  quash  the  special  panel  and  venire 
of  jurors  so  drawn  and  then  in  attendance  on 
the  court  for  the  trial  of  said  case  on  February 
2,  1909,  on  tbe  alleged  grounds  and  for  the  al- 
leged reasons  that  only  30  jurors  bad  been 
drawn  on  said  special  panel  and  venire,  and  that 
said  special  panel  and  venire  bad  been  drawn  by 
the  Jury  commission  of  the  said  parish,  and  that 
said  special  panel  and  venire  of  jurors  should 
have  been  drawn  by  the  clerk  and  sheriff,  and 
that  50  Jurors  should  have  been  drawn  on  said 
panel,  as  provided  in  section  1426  of  the  Revised 
Statutes  of  Louisiana,  and  that,  after  argu- 
ment of  said  motion,  plaintiff's  counsel  con- 
tending that  tbe  said  special  jury  bad  been 
legally  drawn  and  was  composed  of  the  legal 
number  of  Jurors,  and  defendant's  counsel  urg- 
ing tliat  the  jnry  had  not  been  legally  drawn 
and  was  not  composed  of  a  legal  number  of 
Jurors,  the  said  court  sustained  said  motion, 
and  gnashed  said  panel  and  venire  of  Jurors, 
and  discharged  said  special  jury,  and  to  which 
ruling  of  the  court  plaintiff's  counsel  at  the 
time  excepted  and  reserved  a  bill  of  exceptions, 
which  was  signed,  and  that  thereafter  plaintilTa 
counsel  at  once  asked  the  court  to  summon  an- 
other special  jury  to  try  this  case  in  some  legal 
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manner,  urging  that  It  was  a  preference  case 
and  should  be  tried  without  delay,  and  after 
more  argument  the  court  reserved  any  further 
ruling  on  the  request  for  the  drawing  of  an* 
other  special  jury  until  the  next  morning,  Wed- 
neoday,  February  3,  1909:   and 

"That  on  Wednesday,  February  3,  1909,  de- 
fendant's counsel  filed  a  motion  and  plea  to  the 
effect  that  section  1426  of  the  Revised  Statutes 
of  1876  provided  that  the  Jury  should  have  been 
drawn  by  the  clerk  and  sheriff  within  three  da^ 
after  the  contestant  and  voters  caused  their 
petition  to  be  filed,  and  that,  the  jury  not  hav- 
ing been  drawn  in  that  manner  and  within  that 
time,  the  delay  amounted  to  an  acquiescence  on 
plaintiff's  part  of  defendant's  right  to  the  mu- 
nicipal office  in  contest,  and  defendant  pleaded 
'the  said  delay  of  more  than  three  days  as  an 
estoppel  and  in  bar  of  plaintiCb  furUier  pro- 
ceeding in  said  suit,'  and  that  after  argument 
the  court  finally  sustained  said  motion  and 
plea,  and  dismissed  plaintifTs  suit,  and  plain- 
tiff's counsel  reserved  a  bill  of  exceptions  to 
■aid  ruling,  and  said  bill  of  exceptions  was  ac- 
cordingly signed;   and 

"That  on  February  4,  1909,  plaintiff  filed  a 
motion  for  a  new  trial,  and  for  the  vacating  and 
setting  aside  of  the  decree  dismissing  the  said 
suit,  and  for  the  reinstatement  of  said  case  on 
the  docket  of  said  court  for  trial  according  to 
law,  and  on  February  6,  1909,  plaintiff  filed  a 
motion  in  said  court  for  the  fixing  of  said  case 
for  trial  and  for  an  order  to  the  jury  commia- 
sion  to  draw  such  a  number  of  jurors  as  the 
court  may  deem  necessary  to  constitute  a  spe- 
cial venire  of  jurors  to  bear  and  determine  said 
case,  said  drawing  to  be  made  in  accordance 
with  the  forms  prescribed  by  Act  No.  13S  of  the 
General  Assembly  of  this  state  for  1898,  rela- 
tive to  Juries,  etc.,  approved  on  the  13tb  day 
of  July,  1898,  to  attend  the  court  for  the  trial 
of  Uiis  case  on  the  day  fixed  for  the  trial  there- 
of, and  that  after  argument  of  said  motion  the 
court  on  February  13,  1909,  rendered  a  written 
opinion  whereby  said  order  and  decree  dismiss- 
ing said  suit  was  annulled,  vacated,  and  set 
aside,  and  said  case  was  reinstated  on  the 
docket  of  said  court,  but  the  court  held  that 
plaintiff  was  not  entitled  to  trial  by  jury,  be- 
cause a  jury  had  not  been  drawn  by  the  clerk 
and  shenff  within  three  days  after  the  plain- 
tiff's petition  was  filed,  as  provided  by  section 
1426  of  the  Revised  Statutes,  the  court  holding 
that  the  'first  jury  was  improvidently  granted 
and  illegally  drawn,  and  was  correctly  set  aside, 
and  that  for  the  reason  the  jury  asked  for  in 
plaintifTs  motion  should  not  be  granted,  both 
as  coming  too  late  and  not  being  in  accordance 
with  law,'  and  although  the  court  annulled,  va- 
cated, and  set  aside  the  order  and  decree  dis- 
missing the  said  suit,  and  reinstated  the  same 
on  the  docket  thereof  for  trial,  the  court  fur- 
ther decreed  that  plaintiff's  application  for  the 
drawing  of  the  jury  came  too  late  and  was  not 
In  accordance  with  law,  and  therefore  it  was  re- 
fused and  denied.    *    *    • 

"Relator  represents  that  the  court  bad  order- 
ed the  trial  of  said  case  by  jury,  and  relator 
had  made  the  necessary  deposit  and  given  the 
necessary  bond  for  jury  costs,  and  that  there 
was  then  no  jury  in  attendance  on  said  court 
to  try  said  case,  and  that  he  is  entitled  to  have 
said  case  tried  as  a  preference  case  by  a  special 
jury,  to  be  drawn  therefor  by  the  jury  commis- 
sion in  accordance  with  the  provisions  of  act 
No.  135  of  the  General  Assembly  of  1898  rela- 
tive to  juries,  etc.,  approved  July  13,  1808,  and 
to  have  the  Judgment  and  decree  of  said  court, 
refusing  relator  the  right  to  have  said  case  tried 
by  jaiy,  annulled,  abrogated,  and  set  aside,  and 
tnat  the  Judgment  and  decree  of  said  court,  re- 
fusing to  give  relator  a  trial  of  said  case  by 
Jury,  worked  an  injury  to  him  and  deprived  him 
of  nia  legal  rights  In  the  premises,  save  in  an 
application  to  the  Supreme  Court  under  its 
general  constitutional  supervisory  powers  over 
the  district  court    Relator  annexed  hereto  cer- 


tified copies  of  all  the  proceedings  had  in  said 
case,  including  the  p'rocSs  verbal  of  the  drawing 
of  the  jury  for  said  court  for  January,  1909,  as 
aforesaid,  and  the  special  jury  drawn  to  try 
this  case,  which  was  quashed  and  spt'ajside,  and 
including  the  minutes  of  the  court  in  said  case, 
and  a  certificate  of  the  clerk  that  the  jury  de- 
posit was  made  by  plaintiff." 

Opinion. 

The  relator  In  this  case,  on  November  13, 
1908,  filed  a  petition  claiming  that  be  bad 
been  elected  a  member  of  the  city  council  of 
the  city  of  Slireveport,  for  the  Ninth  mu- 
nicipal ward  of  that  ci^,  at  an  election  held 
for  that  purpose  on  the  3d  of  that  month,  but 
that  the  commissioners  of  election  had  er- 
roneously and  Illegally  returned  and  pro- 
claimed that  Thomas  G.  Hodge  had  been 
elected  to  that  position  at  that  election. 

Under  allegations  appropriate  to  such  an 
issue,  he  asserted  his  right  to  the  position 
and  contested  that  of  Hodge  to  the  same. 
In  that  petition  he  prayed  for  trial  by  Jury 
OS  provided  by  law.  It  is  alleged  in  relator's 
application,  and  not  denied,  that  the  court 
Issued  an  order  for  the  drawing  of  a  Jury. 
A  Jury  panel  of  30  persons  was  in  fact 
drawn,  but  by  the  Jury  commissioners.  No 
panel  of  50  Jurors  was  drawn  by  the  clerk 
of  the  district  court,  the  bherlff,  and  the  re- 
corder, under  section  1426  of  the  Revised 
Statutes.  Objection  having  been  made  by 
the  defendant  to  the  panel  so  drawn,  it  was 
quashed  and  set  aside. 

The  only  question  presently  before  the 
court  is  whether,  a  Jury  not  having  been 
drawn  within  the  time  fixed  for  the  drawing 
of  a  Jury  by  the  clerk,  sheriff,  and  recorder, 
under  section  1426  of  the  Revised  Statutes, 
the  plaintiff  in  that  case  forfeits  the  right 
to  have  those  issues  tried  by  a  Jury  when 
the  case  should  go  to  trial.  The  district 
Judge  held  that  the  delays  mentioned  in 
section  1426  of  the  Revised  Statutes  for  the 
drawing  of  a  Jury  having  expired,  it  was  too 
late  for  any  Jury  to  be  drawn  thereafter, 
and  the  case  would  have  to  be  tried  before 
the  Judge  alone.  The  failure  of  the  proper 
officers  to  draw  a  proper  Jury  within  the 
time  In  which  the  law  made  it  their  duty 
to  have  acted,  carried  with  it  the  right  of  the 
defendant  to  have  the  panel  set  aside,  and, 
at  most,  the  right  to  exact  that  a  new  panel 
be  drawn.  The  error  committed  by  the  Jury 
commissioners,  if  such  it  was,  in  drawing 
the  Jury  at  all,  and  the  errors  committed  by 
that  body.  If  errors  there  were,  in  drawing 
the  Jury,  were  not  imputable  to  the  plaintiff 
in  the  suit  The  defendant  in  this  case  had 
been  inducted  Into  office  and  would  discharge 
the  duties  of  the  office  without  opposition 
until  the  issues  should  be  finally  decided. 
No  rights  would  be  Interfered  with  by  the 
impaneling  of  a  new  Jury.  A  Jury  impanel- 
ed at  one  time  was  as  competent  to  pass  up- 
on the  issues  Involved  as  that  impaneled  lat- 
er. Time  was  not  of  the  essence  of  the 
drawing  of  the  Jury.  The  provisions  of  the 
law  on  that  subject  were  merely  directory, 
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not  ncramental,  carrying  as  a  penalty  (or 
nonobaervance  the  loss  of  the  right  to  a  trial 
by  Jnry.  No  principle  of  law  was  Involved 
In  the  matter.  Juries,  even  in  criminal 
cases,  are  constantly  being  set  aside  for  fail- 
ure of  those  charged  with 'duties  connected 
therewith  to  comply  with  the  requirements 
of  the  law  In  drawing  them  and  in  summon- 
ing Jurors,  In  the  matter  of  time,  as  well  as 
other  matters,  without  forcing  the  Issues  to 
be  tried  thereafter  by  the  Judge  alone.  The 
whole  question  in  this  case  is  one  of  costs. 
It  is  not  claimed  that  relator  has  failed  to 
make  the  deposit  of  $12  required  by  law  to 
be  deposited  by  the  party  asking  for  a  Jury 
trial,  nor  that  he  has  not  given  a  bond  to  cover 
future  costs.  We  are  of  the  opinion  that  the 
court  erred  in  holding  that  the  right  to  a 
trial  by  Jury  was  lost 

The  right  of  the  relator  to  a  trial  by  Jury 
has  not  been  lost  The  provisions  of  section 
1426  of  the  Revised  Statutes  have  been  ab- 
rogated and  replaced  by  the  provisions  of 
act  No.  135,  p.  216,  of  189&  Gauthler  v. 
Lapeyrouse,  122  La.  35,  47  South.  367. 

For  the  reasons  herein  assigned.  It  is  here- 
by ordered,  adjudged,  and  decreed  that  the 
Judgment  of  the  district  court  refusing  to 
grant  relator's  application  for  a  trial  by 
Jury  of  the  issues  involved  in  the  case  of 
Charles  Deal  t.  Thomas  O.  Hodge,  In  which 
relator  Is  the  plaintiff,  and  holding  that  he 
has  lost  the  right  to  a  trial  by  Jury  in  that 
case,  be  and  the  same  is  hereby  annulled, 
avoided,  and  reversed.  It  Is  further  ordered 
and  decreed  that  a  writ  of  mandamus  Issue 
to  the  district  Judge,  ordering  him  to  grant 
relator's  application  for  a  trial  by  Jury,  said 
Jury  to  be  drawn  by  the  Jury  commissioners 
under  the  provisions  of  Act  No.  135,  p.  216, 
of  1888,  under  order  of  the  district  court 
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MONROE  GROCER  CO.,  Umlted,  t.  J.  A. 

PERDUE  &  CO.,  Limited  (SOUTHERN 

DEVELOPMENT  CO.,   Garnishee). 

(Supreme  Court  of  Louisiana.    March  1,  1909.) 

1.  OiLBIIISHMENT   ((    130*)   —  PBOOBIDIROB  TO 

Enfoboe — Offset  bt  Oabnibhee. 

The  damages  claimed  by  him  as  an  offset 
bad  not  l>een  liauidated.  He  could  not  plead  an 
unliquidated  claim  in  compensation  of  an 
amount  which  he  owed  to  liis  creditor,  whose 
claim  was  garnished. 

[Ed.  Note.— For  other  cases,  see  Garnishment, 
Cent  Dig.  I  259;  Dea  Dig.  {  ISa*] 

2.  OABRnsauxRT  (f  146*)^Reopehiho  Case— 

DieCBETION    OF   OOtJBT. 

The  contract  which  the  garnishee  offered  in 
evidence,  after  the  testimony  had  been  intro- 
duced on  the  motion  to  traverse  the  answers 
and  after  the  argument  did  not  show  that  the 
claim  for  damages  was  liquidated.  It  was  not 
timely  offered. 

[Ed.  Note.— For  other  eases,  see  Garnishment 
Dec.  Dig.  {  1«6.*J 


8.  Tbiai,  (I  377*)— RxopsRino  Cijw— Ducbk- 

TION  OF  COUKt. 

It  was  within  the  discretion  of  the  trial 
court  to  reopen  the  case,  or  not  at  the  point 
at  which  application  was  made  to  reopen  the 
case. 

[E^.  Note.— For  other  cases,  see  Trial,  Dec. 
Dig.  I  877.*] 

4.  SVt-Orr  AND  CotJIfTEBOLAIM    (|   35*)— LIQ- 
UIDATED Demards. 

Compensation  takes  place  between  two 
debts  equally  liquidated  and  demandable. 

[Ed.  Note.— For  other  cases,  see  Set-Off  and 
Counterclaim,  Cent  Dig.  ff  58-64;    Dec.  Dig. 

5.  Oabhibbvert  (I  ISO*)  —  Pboceedihos  to 
E^roBCK— Offset  bt  Gabrisheb. 

There  was  no  positive  evidence  that  the 
garnishee  would  ever  succeed  in  proving  his 
claim. 

[Ed.  Note.— For  other  cases,  see  Garnishment 
Dec.  Dig.  {  130.*] 

(Syllabus  by  the  Court) 

Appeal  from  Sixth  Judicial  District  Court, 
Parish  of  Ouachita ;  James  Pemberton  Madi- 
son, Judge. 

Action  by  the  Monroe  Grocer  Company, 
Limited,  against  J.  A.  Perdue  ft  Co.,  Limited, 
in  which  action  the  Southern  Development 
Company  was  summoned  as  garnishee.  Judg- 
ment for  plaintiff,  and  the  garnishee  appeals. 
AfBrmed. 

Stubbs,  Russell  ft  Theus,  for  appellant 
Newton  ft  Newton,  for  appellee  Monroe  Groc- 
er Co.  William  Butler  Clark,  curator  ad 
hoc,  (or  appellee  J.  A.  Perdue  ft  Co. 

BREAUZ,  O.  J.  PlalntiCts  are  the  credit- 
ors in  the  sum  of  $2,100  of  the  J.  A.  Perdue 
ft  Co.,  Limited,  contractors,  who  left  the  state 
a  short  time  before  suit  was  brought  They 
proceeded  against  their  debtors  by  attach- 
ment 

As  they  were  absent,  a  curator  ad  hoc  was 
appointed  to  represent  the  latter. 

Plaintiffs  at  the  time  obtained  a  writ  of 
garnishment  and  made  the  Southern  Develop- 
ment Company  a  party  garnishee  to  the  suit 
to  which   Interrogatories  were  propounded. 

The  Southern  Development  Company, 
through  its  president,  answered  the  interroga- 
tories and  denied  Indebtedness  to  J.  A.  Per- 
due ft  Co. ;  stated  that  Perdue  ft  Go.  had  con- 
structed part  of  the  line  of  the  railway  of  the 
Arkansas,  Louisiana  ft  Gulf  Railway  Com- 
pany between  Bastrop  and  Monroe ;  that  this 
was  done  under  a  contract  with  the  Southern 
Development  Company;  that  the  amount  of 
the  work  performed  by  the  Perdue  Company 
was  $54,795.83,  of  which  the  Southern  De- 
velopment Company  had  paid  to  Perdue  ft 
Co.  a  considerable  amount,  leaving  due,  how- 
ever, the  sum  of  $3,437.67;  but  that  said  Per- 
due ft  Co.  are  Indebted  to  the  Southern  De- 
velopment Company  In  an  amount  largely  in 
excess  of  this  last-mentioned  sum.  To  quote 
literally  from  the  answer: 

"On  account  of  claims  against  the  said  Soutli- 
em  Development  Company  for  amount  of  dam- 
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ngm  (anstaliMd  by  propertr  holders  along  said 
line  of  railway)  due  by  said  company,  which 
bear  a  lien  and  pririlege  on  the  property  of  the 
■aid  Soothem  Development  Company  and  said 
Arkansas,  Loaisiana  &  Golf  Railway  Company 
for  delay  in  completing  the  work,  the  faulty 
and  negligent  character  thereof,  and  the  un- 
necessary expense  caused  by  the  failure  of  the 
Perdae  Company  to  fulfill  the  terms  of  its  con- 
tract with  the  Sonthern  Derelopment  Company, 
so  that  the  Southern  DeTelopment  Company 
is  not  indebted  to  the  Perdne  Company  in  any 
•mount.'' 

It  wM  noted  that  notbing  was  said  In  the 
reference  originally  about  a  reconventlonal 
demand.  The  lasne  here  is  compensation  yel 
Don.  Altbongh  the  debtors  were  not  present, 
It  Is  not  evident  that  they  were  not  residents 
of  the  parish  in  which  the  suit  was  brought 
Be  that  as  It  may,  the  issnes  under  the  plead- 
ings and  facts  are  limited  to  whether  there 
was  or  was  not  compensation. 

To  state  the  Idea  in  different  words:  The 
Southern  Development  Company,  a  construct- 
ing company,  which  was  under  obligations 
In  accordance  with  a  contract  with  the  rail- 
road company  named,  gave  part  of  Its  work, 
as  we  take  it,  to  be  done  by  the  Perdne  Com- 
pany. It  Is  very  apprehensive  that  at  an  early 
date  the  railroad  representatives  will  call  up- 
on it,  the  garnishee,  to  pay  for  work  that 
Perdue  ft  Co.  failed  to  properly  and  timely 
perform.  The  garnishee  in  general  terms  al- 
so claims  damages  In  its  own  right. 

The  nature' of  the  work  and  the  amount  of 
the  damages  are  not  stated. 

The  curator  ad  hoc,  representing  Perdue  ft 
Co.,  In  his  answer  to  plalntifTs  petition  In 
this  suit,  stated  that  he  made  inquiry  and 
fonnd  that  Perdue  &  Co.,  whom  he  represent- 
ed, were  at  Pine  Blntf,  Ark.  He  wrote  to 
them.  To  his  letter  the  firm  answered  that 
the  company  bad  no  defense  to  make. 

The  curator  ad  hoc  produced  the  letter, 
and  It  was  offered  in  evidence  by  plalntlfF. 

In  this  letter  Perdne  ft  Co.  stated  that  they 
were  Indebted  to  tlie  Monroe  Grocer  Com- 
pany; Intended  to  pay  their  indebtedness  as 
soon  as  they  could  get  a  final  settlement; 
tliat  tb^  did  not  wish  to  contest  the  suit, 
bat  were  opposed  to  paying  before  obtaining 
•  final  settlement;  and  in  that  event,  to 
qnote  from  the  letter: 

"We  want  onr  funds  prorated  among  the 
people  we  owe  there,  and  then  make  arrange- 
BMnts  to  pay  my  balances." 

Tbe  word  "my"  of  the  letter  being  evident- 
ly an  error. 

The  plaintiff  In  the  garnishment  proceed- 
ings— that  Is,  the  Monroe  Grocer  Company — 
traversed  the  answer  of  the  garnishees,  ex- 
cept as  the  garnishees  showed  by  their  an- 
swers that  the  Southern  Development  Com- 
pany is  Indebted  to  J.  A.  Perdue  ft  Co.  In  the 
sum  of  $3,437JST.  They  prayed  that  the  de- 
velopment company  be  held  Indebted  to  Per- 
due ft  Co.  in  the  sum  last  stated  absolutely, 
wlthont  offset,  and  not  snbject  to  any  coun- 
terclaim of  the  Southern  Development  Com- 
panr. 


Tbe  case  being  at  Issue,  testimony  was 
heard. 

Plaintiffs  proved  their  claim  against  Per- 
due ft  Ca 

Argument  was  then  heard,  and  the  papers 
were  taken  by  the  court  for  consideration  of 
the  issues. 

After  the  case  had  been  closed  the  gar- 
nishee filed  a  motion  asking  that  the  case  be 
reopened,  in  order  to  enable  it  to  offer  the 
contract  entered  into  between  the  Perdue 
Company  and  the  Southern  Development 
Company,  alleging  that  there  was  ambiguity 
In  the  answer  which  It  desired  to  explain. 

The  trial  Judge  declined  t9  grant  the  ap- 
plication and  overruled  the  motion. 

On  the  Merits. 

Discnsslon  and  judgment: 

The  appellants'  contention  is,  In  the  first 
place,  that  the  testimony  offered  after  the 
note  of  evidence  had  been  closed  and  argu- 
ment heard  did  not  have  the  effect  of  con- 
tradicting the  original  answMS  of  the  gar- 
nishee, and  that  in  consequence  there  was  no 
good  reason  to  refuse  the  garnishee's  motion 
to  reopen  the  cose. 

In  the  second  place  the  appellants'  conten- 
tion Is  that  the  motion  and  tbe  affidavit  to 
reopen  the  case  should  have  been  allowed,  as 
it  was  timely  presented  and  subserved  tbe 
ends  of  Justice. 

And,  lastly,  that,  even  If  the  asserted 
amendments  were  properly  rejected  by  the 
court,  the  answers  of  the  garnishee  did  not 
authorize  tbe  Judgment  rendered. 

Taking  up  the  first  proposition  for  decision, 
tbe  supplemental  motion  of  tbe  garnishee 
was  not  for  the  purpose  of  explaining  or  am- 
plifying the  defense  made.  The  contract  en- 
tered Into  between  the  Southern  Develop- 
ment Company  and  Perdue  ft  Co.  did  not  con- 
tain an  explanation  which  rendered  it  proper 
to  admit  It  In  evidence.  It  was,  besides,  not 
timely  offered.  This  contract  shows  that  the 
garnishee,  tbe  Southern  Development  Com- 
pany, had  agreed  with  Perdue  ft  Co.  for  tbe 
work  to  be  done,  and  contained  all  needful 
stipulations  and  specifications  In  that  con- 
nection. This  contract  threw  no  light  npon 
the  subject  It  had  naught  to  do  with  tbe  is- 
sues, by  reason  of  tbe  fact  that  in  the  an- 
swer to  tbe  Interrogatories  propounded  tbe 
garnishee,  the  Southern  Development  Com- 
pany, admitted  that  it  was  Indebted  In  an 
amonnt  as  before  stated.  That  admission 
could  not  be  contradicted  by  a  contract  or 
any  other  evidence,  as  the  garnishee  could 
not  prove  that  It  was  not  Indebted  In  the 
amount  stated. 

Now,  as  relates  to  the  damages  claimed  as 
an  offset.  It  Is  the  only  issne  presented.  The 
contract  did  not  prove  that  there  were  any 
damages  due,  or  that  the  garnishee  had -any 
claim  for  damages  under  the  contract  It 
does  not  appear  that  the  court  erred  tn  hot 
peirmlttlng  the  garnishee  to  reopen  tbi  eMt 
after  it  bad  been  dosed. 
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The  Moond  propoalUon  Is  equally  aa  un- 
tenable. 

It  is  well  settled  that  It  la  within  the  dis- 
cretion of  the  trial  court  to  finally  decide 
whether  to  reopen  or  to  decline  to  reopen  a 
case  after  the  argument  has  been  closed  and 
the  case  submitted  for  decision. 

In  the  case  of  Rose  v.  Whaley,  14  La.  Ann. 
376,  dted  by  the  garnishee,  the  court  rescind- 
ed the  order,  taking  the  Interrogatory  for  con- 
fessed, and  allowed  the  garnishee  to  answer. 
This  was  timely,  and  entirely  within  the  dis- 
cretion of  the  court 

In  another  case,  also  cited  by  the  garnishee, 
Hennen  y.  Forf;et,  27  La.  Ann.  381,  l>efore  the 
day  fixed  for  hearing  on  the  rule  taken  by  the 
plaintiff  on  the  garnishee  to  show  cause  why 
the  answer  should  not  be  taken  for  confessed, 
the  garnishee  was  permitted  to  answer  and 
explain  Ids  answers. 

This  was  allowed  by  the  court,  again  In  its 
discretion,  before  acting  upon  the  issues  pre- 
Boited. 

We  bare  seen  that  in  the  present  case  the 
application  to  amend  the  Interrogatories  and 
explain  them  was  made  after  that  case  had 
been  heard  on  the  motion  to  traverse  the  an- 
swers and  after  argument  and  submission. 

Has  the  garnishee  in  the  pending  case,  at 
the  time  the  motion  was  made  to  reop^i, 
any  dalm  as  of  right  to  reopen? 

In  Gross  on  Pleadings  it  is  stated  that  the 
application  to  reopen  lies  within  the  discre- 
tion of  the  court  to  permit  the  amendment — 
citing  Daris  v.  Oakford,  11  La.  Ann.  379; 
Robeson  v.  Railroad  Co.,  18  La.  409. 

This  commentator  further  states  that  this 
court  has  held  that  the  answers  of  the  gar- 
nishee cannot  be  amended,  citing  Adams  t. 
Dinkgrave,  26  La.  Ann.  626,  and  Taylor  v. 
McOee,  19  La.  Ann.  374;  but  tliat  later  It 
liad  been  again  decided  to  the  contrary,  and 
this  court  had  gone  to  the  older  decisions,  cit- 
ing Tapp  V.  Oreen,  22  La.  Ann.  42,  and 
Maduel  t.  Mousseau,  28  La.  Ann.  691. 

Leaving  this  conflict  in  Jurisprudence  to 
whatever  extent  it  may  exist,  we  will  state 
ttiat  in  our  opinion,  if  it  appears  evident  that 
an  amendment  should  be  allowed,  it  is  a  mat- 
ter of  discretion  with  the  district  court 

This  brings  us  to  the  third  and  last  propo- 
sition of  the  garnishee  in  the  order  before 
stated,  wlilch  is  that  the  answers  (of  this 
garnishee)  in  any  event  did  not  authorize  the 
Judgment  rendered. 

In  deciding  this  point,  we  will  In  the  first 
place  state  that  there  is  no  question  but  that 
the  garnishee  has  a  right  to  a  set-off  of  a 
claim  he  has  against  his  creditor  to  the  ex- 
clusion of  the  plaintiff  in  the  garnishment 
proceedings.  The  garnishee,  as  a  creditor  of 
his  debtor,  has  In  his  Iiand  a  security  of 
which  he  cannot  be  divested,  if  the  indebted- 
ness falls  within  that  category  of  debts  which 
can  be  pleaded  in  compensation. 

We  say,  which  can  be  pleaded  In  compen- 
sattao,  for,  tt  It  cannot  be  m  pleaded,  the 


garnishee  then  has  no  right  to  retain  the 
claim  of  its  creditor  in  satisfaction  of  its 
claim. 

We  have  found  no  decision  directly  in  point 
in  our  Jurisprudence  (although  Hancock  v. 
Bank,  32  La.  Ann.  S93,  has  some  bearing). 
It  stands  to  reason,  however,  as  an  original 
proposition,  that  the  garnishee  cannot  be 
heard  to  urge  any  claim  at  all  it  may  fancy 
should  be  allowed  as  a  set-off.  There  must 
be  a  limit  in  matter  of  a  set-off. 

In  our  opinion  that  limit  is  found  in  article 
2209  of  the  Civil  Code,  which  provides  that 
compensation  takes  place  between  two  debts 
having  equally  for  their  object  a  sum  of  mon- 
ey or  a  certain  quantity  of  consumable  things 
of  one  and  the  same  kind,  and  which  are 
equally  liquidated  and  demandable. 

If  there  should  be  at  any  time  any  depart 
ture  from  the  strict  letter  of  this  article, 
it  would  never  be  to  the  extent  of  permitting 
a  garnishee  to  offset  a  claim  undefined  as 
to  amount  and  as  to  facts,  as  the  one  plead- 
ed in  this  case  by  the  garnishee  to  offset  its 
indebtedness  to  the  claim  of  its  creditor, 
whose  claim  is  garnished  in  its  hands. 

In  the  absence  of  directly  pertinent  an- 
thority,  we  again  referred  to  the  excellent 
work.  Cross  on  Pleading,  p.  835. 

We  have  noticed  before,  in  turning  the 
pages  of  the  work,  that  he  is  given  to  seek- 
ing the  origin  of  words  and  their  derivatives. 
Here  he  states  that  the  word  ."garnishee"  is 
derived  from  "garnishment"  from  "garnlr"— 
"to  warn,"  "to  give  notice  to,"  the  debtor  not 
to  pay  his  indebtedness,  but  to  answer  the 
writ  served.  He  adds  that  these  words  find 
no  place  in  French  Jurisprudence ;  that  other 
words  are  used  instead  in  France — that  is, 
"saisie-arr6t" 

While  the  word  "garnishee,"  it  seems,  is  . 
borrowed  from  the  French  language,  the  pro- 
ceedings  in   garnishment   are  derived   (Mr. 
Cross)  from  the  English  Jurisprudence. 

For  that  reason  we  in  the  first  place  con- 
sulted the  decisions  In  Jurisdictions  in  which 
the  common-law  system  prevails. 

From  them  we  glean  that  the  garnishee 
has  the  same  right  in  defense  which  he  can 
plead  in  a  direct  action,  if  one  were  brought 
against  him  on  a  claim  for  which  he  has  been 
garnished. 

And,  again,  the  garnishee  in  garnishment 
proceedings  should  plainly  set  forth  the  na- 
ture of  his  right 

Where  a  garnishee  claims  a  set-off,  or  facta 
from  which  the  court  can  determine,  the 
amount  must  be  clearly  shown. 

Neither  needful  facts,  nor  the  amount,  are 
stated  In  this  case  to  give  rise  to  a  right 
which  can  be  considered  as  sufficient  for  a 
set-off.  The  claim  is  not  stated,  the  amount 
is  not  fixed,  and  it  is  not  even  certain  that 
It  is  an  existing  amount 

The  set-off  must  be  clearly  and  spedflcally 
pleaded.  See  Eng,  A  Am.  Bncy.  of  Ijaw,  ToL 
9,  pp.  835,  83& 
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We  take  ap  for  a  moment  the  French  Ju- 
rlspmdence  npon  the  subject,  as  It  throws 
■ome  light  upon  it 

Compensation  pent-elle  se  falre  ea  cas  de 
■alsle-arrSt?    Laurent,  vol.  18,  p.  443,  §  429. 

"Un  crCancier  da  creander  pratique  one  sai- 
•ie-arret  entre  lea  mains  da  dtbiteur.  Celoi- 
ci  peut-il  opposer  au  saisissant  ce  que  lui  doit 
le  d^bitear  gaise?  II  faut  distinguer.  Si  le 
tiers  saisi  4tait  cr^ancier  avant  la  saisie-arrSt, 
la  dette  sera  ^teinte  par  la  compensation  qui 
s'opOre  de  plein  droit;  celui  entre  les  mains 
duquel  la  saisie  a  6t6  pratiqiiCe  peat  done  dire 
au  saisissant  qu'il  a  saisi-arrSt^  une  cr^ance  qui 
n'existait  plus,  c'est-a-dire  que  la  saisie  est  in- 
ezistante  comme  £tant  sans  objet.  On  sup- 
pose naturellem^nt  que  la  cr^ance  oppos^e  en 
compensation  reunissait  tontes  les  conditions 
pour  etre  compensable  avant  la  saisie-arret ; 
■1  elle  n'est  devenue  liquide  on  exigible  qu'apr^s 
la  saisie-arr^t,  on  rentre  dans  une  autre  bypo- 
thfise,  celle  qui  est  prfivne  par  I'article  1298: 
la  compensation  ne  i>ourra  plus  se  faire." 

Article   1298  of   the  French  Code  corre- 
sponds to  article  2215  of  our  Code. 
From  Ualloz  we  quote : 

"Mais  si  la  cr^ance  etait  ant^rienre  &  la 
saisie,  et  pourrn  quelle  r^anit  alors  les  condl- 
tiona  reqaises  pour  la  compensation,  cette  der- 
nidre  d4ja  accomplie  ne  sonffrirait  ancun  ob- 
stacle de  la  saisie  oper^e  postCrienrement" 

The  garnishee  should,  to  the  end  of  pro- 
tecting his  right,  timely  plead  all  that  Is 
necdfnl  to  sustain  his  claim  for  compensa- 
tlon.  The  bare  suggestion  of  the  possibility 
of  litigation  thereafter  on  account  of  an  ap- 
prehended claim  because  of  an  act  of  negli- 
gence of  his  creditor  will  not  suffice  as  a 
defense  in  garnishment  proceedings.  It  must 
be  reasonably  certain  that  there  is  a  valid 
dalm. 

For  reasons  assigned,  the  judgment  Is  af- 
firmed. The  costs  of  appeal  are  due  by  de- 
fendant 


<123La.  884) 


No.  17,846. 


STATU   «z    leL    LB    BLANC   T.   TWENTY- 
FIRST  JUDICIAL  DIST.  DEMO- 
CRATIC COMMITTEE. 

<Snpieme  Court  of  Louisiana.    March  29,  1909.) 

Apfkai.  and  Esbob  (I  781*)— DisKiasAi.— Ces- 
sation or -GONTBOVEBST.    ■ 

Relator,  claiming  to  have  been  nominated 
•8  Democratic  candidate  for  judge,  brought  man- 
damus against  the  Democratic  committee  for 
a  recanvass.  Mandamus  being  made  peremp- 
tory, the  committee  took  a  suspensire  appeal. 
Before  bearing  of  appeal  the  election  waa  bad, 
and  relator's  opponent,  who  waa  placed  on  tbe 
Democratic  ticket,  was  elected  and  commis- 
■ioned  and  qnalifled.  Held,  that  appeal  would 
be  dismissed,  aa  there  was  no  longer  any  con- 
troversy, and  the  appeal  waa  functna  officio. 

[Ed.  Note.— For  other  caaes,  see  Appeal  and 
Error,  Cent  Dig.  f  8122;   Dec  Dig.  i  781.*] 

Appeal  from  Twenty-First  Jndldal  District 
Oonrt,  Parlitii  ot  West  Baton  Rouge;  Joseph 
Lindsay  Oolsan,  Judge  ad  hoc. 


Mandamus,  on  the  relation  of  Joseph  E. 
Le  Blanc,  Jr.,  against  the  Twenty-First  Ju- 
dicial District  Democratic  Committee.  Man- 
damus was  made  peremptory,  and  defendant 
appealed.    Dismissed. 

See,  also,  47  Sootb.  400. 

James  Clarke  Henriques,  Albln  Provosty, 
Hewitt  Bonancband,  Paul  Oeddes  Borron, 
Frederick  Paul  Wllbert  and  Edward  Blunt 
Talbot,  for  appellant  Laycock  &  Beale,  Ed- 
ward Nicholls  Pugh  &  Son,  Walter  Lemann, 
and  Beattle  &  Beattie,  for  appellee. 

PROVOSTY,  J.  At  the  primary  election 
held  by  the  Democratic  party  on  September 
1,  1908,  for  the  nomination  of  candidates  for 
the  election  of  November  8,  1908,  the  relator 
was  a  candidate  for  the  position  of  district 
Judge  of  the  Twenty-First  judicial  district 
The  district  Democratic  committee  canvassed 
the  returns  and  declared  his  opponent  elect- 
ed. Thereupon  relator  brought  this  suU,  ask- 
ing for  a  mandamus  commanding  the  said 
committee  to  reconvene  and  recanvass  the 
said  returns,  and  commanding  the  chairman 
of  said  committee  to  submit  to  It  the  full  and 
complete  returns  of  said  election.  This  man- 
damus was  made  peremptory  in  the  district 
court  after  trial,  and  the  defendant  took  a 
suspensive  appeal.  The  appeal  was  duly 
lodged  in  this  court,  but  before  it  could  be 
beard  the  election  of  November  3,  1908,  took 
place,  and  the  opponent  of  relator,  who  had 
been  placed  upon  the  ticket  of  the  Democratic 
party,  was  elected  to  tbe  said  office  of  judge, 
and  in  due  course  was  commissioned,  and  he 
has  qualified.  Under  these  circumstances 
triere  is  no  longer  any  controversy.  There  is 
nothing  for  this  court  to  act  on.  The  appeal 
is  therefore  functus  officio,  and  must  be  dis- 
missed; and  the  costs  of  appeal  must  be 
borne  by  appellant  In  re  Lambert,  115  La. 
470,  39  South.  447;  In  re  Jones,  117  La.  106, 
41  South.  431. 

Appeal  dismissed. 


(123  La.  38«) 


No.  17363. 


BANK  OF  LEBSVILLE  et  al.  v.  WIN6ATE. 
(Supreme  Court  of  Louisiana.    March  29,  1909.) 

1.  MOBTSAOZS  (f  380*)- FoBEcrLOsmtB. 

In  foreclosure,  tbe  proceedings  being  ex 
parte,  by  order  of  court,  to  sell  property  bur- 
dened with  mortga^  or  privilege,  the  creditor 
must  bring  his  daun  witoin  the  terma  of  tbe 
law. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  1 1145;  Dec  Dig.  {  380.*] 

2.  EiZ   PaBTE  AmOATITS. 

Tbe  president  of  an  incorporated  company 
appeared  before  the  notary  and  two  wilnessM 
and  declared  that  he  was  authorized  to  repre- 
sent the  company  and  sign  tbe  act  of  mortgage. 
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8.  DXCLAXATIOH  OW  PBMIDBIIT. 

The  declaration  of  the  president,  without 
aridence  of  bia  authority  to  act  in  matter  of 
gMng  mortgage,  la  not  the  complete  authentic 
proof  required. 

4.  MOBTOAOES     ({     461*)— FOBKOLOSTTBS— Evi> 

DENCE — SUinCIEHCT. 

The  contention  was:  The  resolution  of  the 
board  of  directors,  authorizing  the  granting  of 
a  mortgage,  was  lost.  The  loss  in  matter  for 
foreclosure  cannot  be  supplied  by  ex  parte  affi- 
davit. 

[Hi.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  i  1354;  Dec.  Dig.  i  461.*] 

6.  Obdeb  ot  SAI.E  Void. 

The  order  of  seiiure  and   sale  not  being 
sustained  by  authentic  evidence.  It  la  decreed 
null. 
(Syllabus  by  the  Court.) 

Ai>peal  from  Twelfth  Judicial  District 
Court,  Parish  of  Yemon;  John  Bachman 
Lee,  Judge. 

Action  by  the  Bank  of  Leeflvllle  and  others 
against  T.  0.  Wingate,  receiver  of  Powell 
Bros,  ft  Sanders  Company,  Limited.-  Judg- 
ment for  plaintiffs,  and  defendant  appeals. 
Reversed. 

Alexander  ft  WUtdnson  and  Sholars  ft 
Lyles,  for  appellant  Wise,  Randolph  ft  Ren- 
dall  and  John  R.  Monk,  for  appellees. 

BRBAUX,  a  J.  Plaintiff  Instituted  fore- 
dosnre  via  execnttva. 

It  annexes  a  mortgage  to  Its  petition  by 
authentic  acts  and  notes,  duly  paraphed,  ex- 
ecuted by  Powell  Bros,  ft  Sanders  Company, 
Limited,  W.  H.  Powell,  President 

T.  C.  Wingate,  having  been  appointed,  qual- 
ified as  receiver. 

Wingate,  receiver,  appealed  from  the  order 
of  seizure  and  sale,  and  urges  that  the  order 
of  seizure  and  sale  was  not  obtained  on  au- 
thentic evidence. 

The  contention  of  the  appellant  on  the  oth- 
er band.  Is  that  the  evidence  Is  In  authentic 
form,  and  that  which  is  not  in  that  form  it 
Is  not  possible  to  bring  np  before  the  court. 

Appellee  Invokes  the  rule  that  where  au- 
thentic evidence  la  Impossible  from  the  na- 
ture of  the  case,  It  Is  not  indispensable. 

That  rule  has  been  held  to  apply  in  matter 
of  the  proof  of  the  Identity  of  the  persons 
who  are  regarded  as  a  descrlptlo  personse. 

That  was  In  substance  the  opinion  In  Rice 
V.  Davis,  14  La.  Ann.  435. 

In  the  case  at  bar  the  question  Is  not  one 
which  goes  to  the  Identity  of  the  persons.  It 
goes  to  the  debt  Itself,  as  to  whether  It  la 
proven  by  authentic  evidence  or  not 

The  act  of  mortgage  before  referred  to  re- 
cites that  the  corporation  appears  In  Its  cor- 
porate name,  through  Its  president 

The  notary  declares  In  the  deed  that  the 
president  appeared  before  him  and  acted  by 
virtue  of  a  resolution  passed  by  the  board  of 
directors,  authorizing  and  empowering  him 
to  execute  the  act  of  mortgage  In  question. 


and  that  a  copy  of  the  resolntlon  referred  to 
la  attached  and  made  part  of  the  mortgage. 

There  Is  no  copy  of  the  resolution  attached 
to  the  mortgage. 

An  attempt  has  been  made  by  the  appellee 
te  supply  the  missing  copy  by  ex  parte  afflds  - 
Tits,  made  since  the  date  of  the  mortgage 
These  affidavits  set  out  that  a  resolution  was 
passed  and  adopted.  Affiants  declared  In 
these  affidavits  that  this  resolution  was  de- 
stroyed by  fire  about  April,  1907,  and  that  It 
was  never  recorded  In  the  minute  book  of 
the  company. 

The  mortgage  rests  upon  this  resolution. 

The  proof  would  be  sufficient  In  pals,  but 
it  Is  not  equivalent  to  authentic  evidence,  au- 
thorizing a  writ  of  seizure  and  sale. 

We  have  carefully  reviewed  the  decisions. 

Executory  process  should  not  Issue  on  oth- 
er than  authentic  testimony  Is  a  proposition 
that  Is  amply  sustained. 

If  there  Is  an  exception  at  all  to  the  general 
mle.  It  relates  to  the  descrlptlo  personie. 
and  sometimes  to  the  transfer  of  negotiable 
Instruments.  But,  as  relates  to  the  debt,  the 
authentic  evidence  must  be  complete.    Nlch- 

01  V.  De  Ende,  8  Mart  (N.  6.)  815;  Rowlett 
V.  Shepherd,  7  Mart  (N.  S.)  516;  Dosson  ▼. 
Sanders.  12  Rob.  238;  Chambllss  v.  Atchison, 

2  La.  Ann.  491;  Oandoz  v.  Blanque,  23  La. 
Ann.  520;   Tlldon  v.  Dees,  1  Rob.  407. 

In  the  pending  case  we  have  seen  that  the 
authentic  evidence  Is  not  complete.  The  reso- 
lution referred  to  In  the  act  of  mortgage  la 
not  before  us. 

The  process  Issues  without  citation.  It  la 
considered  a  harsh  remedy,  and  for  that  rea- 
son must  come  strictly  within  the  terms  of 
the  law. 

It  has  been  decided  that  the  procuration 
to  give  a  mortgage,  in  order  to  entitle  the 
mortgagee  to  foreclosure  proceedings,  must  be 
an  authentic  act  Nichol  t.  De  Ende,  8  Mart 
(N.  S.)  816;  Chambllss  t.  Atchison,  2  La. 
Ann.  491. 

In  the  caae  at  bar  the  lost  affidavit  can  be 
considered  of  about  the  same  value  as  an 
act  sous  seing  prlve,  as  to  which  It  has  been 
decided:  An  act  sous  selng  priv4  can  only 
be  made  authentic  by  a  recognltive  act  set- 
ting forth  the  tenor,  executed  t^ore  a  notary 
and  two  witnesses. 

There  Is  no  recognltive  act  here,  or  act  of 
any  kind  to  make  proof  of  the  authority  of 
the  alleged  president  ot  the  corporation  by 
which  It  Is  alleged  that  the  mortgage  was 
given. 

It  is  therefore  ordered,  adjudged,  and  de- 
creed, for  reasons  stated,  that  the  order  of 
seizure  and  sale  dated  the  12th  day  of  Au- 
gust, A.  D.  1908,  in  this  case,  be  and  the 
same  Is  hereby  avoided,  annulled,  and  revers- 
ed. It  is  further  ordered,  adjudged,  and  de- 
creed that  the  proceedings  of  foreclosure  be 
dismissed,  at  cost  of  plaintiff  In  both  courts. 


•Tor  otlMr  i 
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No.  1T,4S7. 


ST.  LOUIS  JEWELRY  CX).  v.  IMBEA- 
GUOUO. 

In  n  IMBRAGUGIilO. 

(Snpremc  Court  of  Louisiana.    March  15,  1000.) 

1-  PBOCTsa   (I   134*)— HjrrtJBN— Sebvicb— SUT- 

FICIBNCr. 

A  BherifTs  return  on  the  back  of  a  citation, 
nnder  the  printed  heading  "Personal  Service," 
that  "on  the  1st  day  o£  July,  A-  D.  1908,  I 
made  service  of  the  copies  of  petition  and  cita- 
tion  above   mentioned,   by   delivering   them    to 

in  person,    •    «    •  '•    failed  to  show  serv* 

ice  on  defendant,  since  nothing  can  be  presume 
ed  with  respect  to  citation. 

[Ed.  Note.— For  other  cases,  see  Process,  Cent 
Dig.  f  167 ;   Dec.  Dig.  |  134.«] 
2l  Appeal  and  Ebkob  (f  1106*)— Remand  fob 

COBBECnON   OF   RBTtrBN    OK    CITATION. 

On  appeal  to  the  Court  of  Appeal  from  a 
default  judgment,  where  the  sheriff's  return  on 
the  citation  does  not  show  service  on  defendant, 
the  cause  may  be  remanded  for  correction  of  the 
return. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  |  4387;   Dec,  Dig.  |  1106.*] 
8.  Apfkai.  and  Ebbob  ({  1106*)— Rekand  fob 

COBBECTION    OF    RETUBN    ON    CITATION— NS- 
CKSSITT  FOB  SETTINO  ABIDB  JuDOUENT. 

Where,  on  appeal  from  a  default  judgment, 
the  Court  of  Appeal  remands  the  cause  for  cor- 
rection of  a  defective  return  of  the  sheriff  on  the 
citation,  which  fails  to  show  service  on  defend- 
ant, the  judgment  should  be  set  aside,  since  for 
•II  that  appears  it  warn  rendered  without  cita- 
tion. 

[Bid.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  4387 ;  Dec  Dig.  i  llOG.*] 

Action  by  tbe  St  Louis  Jewdry  Company 
against  Jompb  Imbragugllo.  There  was  a  de- 
fault Judgment  for  platntUF,  and  defendant 
appealed  to  tbe  Court  of  Appeal,  which  re- 
manded the  cause  for  correction  of  the  sber- 
UTs  return  on  the  d^tion,  but  did  not  set 
aside  tbe  Judgment;  and  defendant  applies 
(or  certiorari  or  writ  of  review  to  the  Court 
of  Appeal.  Judgments  of  the  Court  of  Ap- 
peal and  district  court  set  aside,  and  cause 
remanded  to  the  district  court 

Coco,  Conylllon  ft  Coco^  for  applicant  Jo- 
seph Clifton  Cappel,  for  respondent 

PR0V0ST7,  J.  Defendant  appealed  from 
a  Judgment  by  default,  relying  upon  the  de- 
fectiveness of  the  sberlff's  return  on  tbe  cita- 
tion. The  return  Is  on  tbe  bade  of  tbe  cita- 
tion, nnder  tbe  printed  heading,  "Personal 
Serrice."    It  reads: 

"On  tbe  1st  day  of  July,  A.  D.  1908,  I  made 
service  of  tbe  copies  of  petition  and  citaitlon 
above  mentioned,  Dy  delivering  them  to  — — 
In  person. 

"ISigned]  W.  K.  Pearce,  Dy.  Sheriff." 

This  retnm  fails  to  show  service  on  de- 
fendant, since  nothing  can  be  presumed  with 
respect  to  citation.  Tbe  Court  of  Appeal  so 
found,  and  remanded  the  case  to  afford  an 
opportunity  for  correcting  the  return.  This 
was  proper.   Tbe  service  may  have  been  good. 


and  a  fanlty  return  may  be  corrected.  But 
the  court  did  not  set  aside  the  Judgment  thus, 
for  all  that  appears,  rendered  without  cita- 
tion. In  this  it  erred.  Adams  v.  Basllc,  35 
La.  Ann.  101. 

It  is  therefore  ordered,  adjudged,  and  de- 
creed that  the  Judgments  of  the  Court  of  Ap- 
peal and  the  district  court  In  this  case  be  set 
aside,  and  that  this  case  be  remanded  to  the 
district  court;  plaintiff  to  pay  all  costs,  ex- 
cept those  incurred  before  entry  of  defnult, 
and  tbe  latter  costs  to  abide  result  of  suit 


(USl 


m) 


No.  17.332L 


JOFFRION  et  al.  v.  GUMBEL. 


(Supreme  Court  of  Louisiana.    March  29,  1909.) 

1.  Specific  Pebfobhanck  ({  90*) — Contbaot 
TO  CoNVET  Land. 

The  general  rule  is  that  he  who  seeks  tbe 
performance  of  a  contract  for  the  conveyance 
of  land  must  show  himself  ready,  able,  and 
willing  to  perform  the  contract  on  his  part 

[Ed.  Note.— For  other  cases,  see  Speci6c  Pei^ 
formance,  Cent  Dig.  I  228 ;   Dec.  Dig.  |  90.*] 

2.  Spbctfio  Pkbfobmance  ({  99*)— Laobes  or 
Plaintiff. 

Unreasonable  delay  in  doing  those  acts 
which  are  to  be  done  by  him  will  Justify  and 
reqnlre  a  denial  of  that  relief.  Plamtiff  pray- 
ing for  such  relief  must  have  instituted  his 
suit  within  a  reasonable  time  before  any  ma- 
terial change  affecting  the  interest  of  the  par- 
ties has  taken  place. 

[EJd.  Note. — For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  §  299;    Dec  Dig.  {  99.*] 

S.  Specific  Pebfobuanck  (|  100*)  —  Laches 

OF  Plaintiff. 

It  would  be  an  unwarrantable  exercise  of 
discretionary  power  to  allow  one.  holding  a  mere 
option  to  purchase,  to  lie  by  for  a  long  time 
and  speculate  upon  the  fluctuating  values  of 
property  and,  after  a  substantial  increase  in 
their  value,  to  enforce  a  conveyance  in  his 
favor  at  the  original  price. 

[Ed.  Note. — For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  fi  306,  307;  Dec  Dig. 
i  100.*] 

(Syllabus  by  the  Court) 

Appeal  from  Twenty-First  Judicial  District 
Court,  Parish  of  Polnte  Coupee;  Louis  Bing- 
aman  Claiborne,  Judge. 

Action  by  Julie  Michel  Joffrlon  and  oth- 
ers against  Ferdinand  Oumbel.  Judgment 
for  plaintiff,  and  defendant  appeals.  Re- 
versed. 

Albln  ProTosty  and  Lazams,  Michel  ft 
Lazarus,  for  appellant  Jacob  Halgbt  Mor- 
rison and  Hewett  Bouanchaud,  for  appellees. 

Statement  of  the  Case. 

NICHOLLS,  J.  The  plaintiffs  are  tbe  wid- 
ow of  Oscar  Joffrlon,  as  natural  tutrix  of 
two  of  the  minor  children,  issue  of  their 
marriage,  and  the  remaining  plaintiffs  are 
the  major  children  of  the  said  Oscar  Jof- 
frlon and  wife. 
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Oacar  Joffrlon  died  on  the  28th  of  Novem- 
ber, 1898.  His  succession  was  administered 
by  the  widow,  who,  having  fnlly  adminis- 
tered the  same,  has  been  discharged.  She 
was  separate  in  property  from  her  husband 
by  marriage  contract 

The  plaintiffs  allege  that  on  the  ISth  of 
March,  1895,  by  public  act  before  Laycock, 
notary  public  for  ihe  parish  of  Polnte  Coupee, 
duly  recorded,  Oscar  Joftrlon,  acting  by  vir- 
tue of  and  under  an  agreement  entered  Into 
with  Ferdinand  Oumbel,  purchased  in  the 
name  of  said  Gmnbei  a  certain  tract  of  land 
In  the  parish  of  Polnte  Coupee  Imown  as  the 
"Old  Watklns  Place"  (which  they  described), 
paying  therefor  the  sum  of  $502.50.  That 
at  the  time  of  said  purchase  it  was  distinct- 
ly agreed  and  expressly  understood  by  and 
between  the  said  Ferdinand  Gumbel  and  the 
said  Oscar  Joffrlon  that,  while  the  title  to 
the  above-described  property  should  be  talcen 
in  the  name  of  the  said  Ferdinand  Gumt>el, 
the  said  Ferdinand  Oumbel  should  transfer, 
■ell,  and  deliver  to  the  said  Oscar  Joffrlon 
one-half  of  said  property  for  one-half  of  the 
purchase  price  paid  therefor  by  the  said 
Ferdinand  Gumbel. 

That  the  aforementioned  agreement  is  evi- 
denced by  a  certain  written  letter  from  Oscar 
JoCFrlon  to  Ferdinand  Gumbel,  and  by  a  type- 
written letter  signed  by  Ferdinand  Qumt)el 
and  addressed  to  Oscar  JofTrion,  the  letter 
from  Oscar  Joffrlon  to  Ferdinand  Gumbel  be- 
ing dated  March  6,  1895,  and  that  from  Fer- 
dinand Gumbel  to  Oscar  Joffrlon  being  dated 
March  9,  1895. 

That  the  aforementioned  letter,  signed  by 
Ferdinand  Gumbel  and  addressed  to  Oscar 
Joffrlon,  is  now  in  the  possession  of  peti- 
tioner, but  that  the  signature  of  Gnmbel  to 
the  same  is  almost  entirely  torn  off,  so  much 
so  as  to  render  said  signattire  difficult  of  Iden- 
tiflcation ;  and  that,  because  of  the  condition 
of  the  signature,  it  would  materially  aid  peti- 
tioners In  the  presentation  and  prosecution 
Of  this  cause  that  Ferdinand  Gumbel  be  re- 
quested by  this  honorable  court  to  answer  In 
writing,  categorically  and  under  oath,  the 
InterrogatorieB  on  facts  and  articles  herein 
propounded  to  him,  hereto  annexed  and  here- 
of made  a  part 

That,  acting  upon  the  faith  of  the  afore- 
said agreement,  Oscar  Joffrlon  made  the  fol- 
lowing Improvements  on  property,  which  were 
paid  for  by  Oscar  Joffrlon  and  petitioners, 
on  the  following  dates,  to  wit:  Twenty  acres 
of  fencing,  made  and  paid  for  In  the  summer 
of  1895,  and  costing  |160 ;  28  acres  of  fenc- 
ing, made  and  paid  for  in  the  spring  of  the 
year  1895,  and  costing  $180 ;  5  cabins,  made 
and  paid  for  in  the  year  1895,  and  costing 
$200  each;  and  100  acres  of  land  cleared  In 
the  years  1895  and  1896  and  costing  $15  per 
acre — making  a  total  expenditure  of  $2,830. 

That  they,  as  the  sole  and  only  heirs  of 
Oscar  Joffrlon,  are  entitled  to  the  undivided 
one-half   of   the  property   hereinbefore   de- 


scribed upon  paying  to  Ferdinand  Gumbel 
one-half  of  the  price  paid  for  same  by  Gam- 
bel,  as  hereinbefore  set  forth,  plus  5  per  cent 
per  annum  Interest  on  said  sum  from  the 
15th  day  of  March,  1895,  to  the  25th  day  of 
September,  1906;  and  that  petitioners  are 
further  entitled  to  a  Judgment  against  said 
Gumbel,  condemning  him  to  pay  to  petltioa- 
ers  the  sum  of  $1,415  with  legal  Interest  on 
$165  and  $500  of  said  sum  for  the  summer  of 
the  year  1895,  and  on  $750  of  said  sum  from 
the  summer  of  the  year  1896,  until  paid  bi 
full;  same  being  one-half  the  costs  of  Um 
Improvements,  plus  legal  Interest  as  herein- 
before set  forth. 

That  on  the  25th  day  of  S^tember,  1906, 
through  their  agent  and  attorney  In  fact, 
Jacob  H.  Morrison,  of  the  parish  of  Polnte 
Coupee,  acting  by  virtue  of  a  power  of  at- 
torney executed  before  Hewett  li.  Bonan- 
chaud,  notary  public,  petitioners  did  tender 
to  Ferdinand  Gumbel  at  his  office  in  the  city 
of  New  Orleans,  La.,  In  the  presence  of  nota- 
ry public,  duly  commissioned  and  qualified 
for  the  parish  of  Orleans,  and  two  competent 
witnesses,  the  sum  of  $402  in  current  money 
of  the  United  States,  same  being  one-half  of 
the  price  paid  for  property  by  Gumbel,  pins 
legal  interest  on  same  from  March  15,  1^ 
to  the  date  of  said  tender ;  and  did  then  and 
there  demand  of  the  said  Ferdinand  Gumbel 
that  he  execute  a  title  to  petitioners  of  the 
undivided  one-half  of  said  property,  and  that 
he  pay  to  petitioners  the  sum  of  $1,200  In 
settlement  of  the  cost  of  one-half  the  bn- 
provements  herelnl>efore  set  forth,  which  de- 
mands of  petitioners  vrere  refused  and  re- 
jected by  Gumbel,  whereupon  procte  verbal 
of  said  demands  and  said  refusal  was  made 
by  notary  who  signed  same,  together  with  the 
witnesses  and  J.  H.  Morrison,  on  the  25th  day 
of  September,  1906. 

That  said  tract  of  land  Is  now  fully  wortb 
the  sum  of  $12,000,  exclusive  of  the  Improve- 
ments hereinbefore  set  forth. 

The  premises  considered,  they  pray  that 
the  said  Ferdinand  Gumbel  be  duly  cited, 
and  that.  In  due  course  of  law  and  after  doe 
proceedings  had,  there  be  Judgment  ordering 
and  directing  Ferdinand  Gumbel  to  sell  and 
deliver  to  petitioners  the  undivided  one- 
half  of  the  property  hereinbefore  fully  de- 
scribed, upon  petitioners  paying  therefor  tbe 
sum  of  $402 ;  and  that  he  be  condemned  to 
pay  petitioners  the  full  sum  of  $1,415,  same 
being  one-half  the  costs  of  the  Improvement 
hereinbefore  set  forth,  with  legal  Interest  <h> 
$605  of  said  sum  from  the  Ist  day  of  Augnst, 
1896,  until  paid  In  full.  And,  in  the  alte^ 
native,  petitioners  pray  that  should  this  hon- 
orable court  decline  to  compel  the  said  Gnm- 
bel to  specifically  perform  his  share  of  tb* 
aforementioned  agreement  and  give  title  to 
petitioners,  as  hereinbefore  prayed  for,  then 
and  in  that  case  there  be  Judgment  condemn- 
ing the  said  Gumbel  to  pay  to  i)etltloners  tbe 
full  sum  of  $5,598,  same  being  one-half  tbe 
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valne  of  Mid  property,  mlnu  |402,  doe  from 
peUtlonert  to  Onmbel  In  settlement  of  one- 
half  the  purchase  price  of  same  and  Interest 
as  aforesaid,  with  legal  Interest  on  said  sum 
from  the  25th  day  of  September,  1906,  until 
paid  In  fall ;  and  the  further  sum  of  $2,830 
In  settlement  of  the  entire  costs  of  the  Imr 
provements  hereinbefore  set  forth,  with  le- 
gal Interest  on  $1,230  of  said  sum  from  the 
1st  day  of  August,  1895,  and  legal  Interest  on 
the  remainder  of  same  from  the  1st  day  of 
August,  1896,  until  paid  In  fnU. 

And  petitioners  further  pray  for  all  costs 
and  general  relief.  Petitioners  filed  later  an 
amended  petition,  in  which  they  alleged  that 
they  had  Inadrertently  alleged  in  their  origi- 
nal petition  "five  cabins  made  and  paid  for 
in  the  year  1895  and  costing  $200  each": 
that  this  was  Incorrect  In  part;  that  only 
$S00  of  said  amount  of  $1,000  was  paid  to 
Onmbel  by  Oscar  Joffrion  In  the  year  1895, 
and  that  the  balance  of  said  amonnt  of  $1,000 
yna  paid  by  petitioners  in  the  year  1902. 

Defendant  answered,  denying  generally  all 
of  plaintlfCs'  allegations,  except  In  so  far  as 
admitted  In  his  answer  to  the  Interrogatories 
on  facts  and  articles.  Further  answering, 
he  alleged  that  it  Is  true  that  respondent  did 
purchase  the  place  described  In  the  peti- 
tion herein,  and  It  is  true  that  the  late  Oscar 
Jotfrlon  In  hU  letter  of  March  6,  1895,  did 
suggest  to  respondent  to  purchase  the  said 
tract  of  land,  and  that  respondent  in  his  let- 
ter of  March  9, 1895,  to  the  said  Oscar  Jof- 
frion, did  agree  to  purchase  the  said  place, 
and  that  It  is  fnrther  true  that  In  his  letter 
to  respondent  of  March  6,  1895,  Oscar  Jof- 
frion did  say: 

"Now,  if  yon  wish  to  buy  I  will  pot  It  In 
yonr  name  but  yon  will  aefl  me  one  half  for 
the  amount  of  one  half  of  what  it  costs." 

And  it  Is  fnrther  true  that  respondent  did 
In  his  letter  of  March  9, 1896,  say  that : 

"If  yon  can  parchase  the  old  Watkina  place 
for  $475.00,  I  will  take  it,  I  will  sell  you  one 
half  .of  the  place  for  one  half  of  the  cost" 

Respondent  shows  that  under  the  said  let- 
ters respondent  purchased  for  himself  and 
became  the  sole  and  absolute  owner  of  the 
said  land,  and  that  he  did  agree  to  sell  to 
Oscar  Joffrion  one-half  Interest  in  the  place, 
at  the  price  of  one-half  of  what  the  place 
cost  respondent  Respondent  denies  that  Os- 
car Joffrion  ever  acquired  any  Interest  what- 
ever in  said  place  under  respondent's  pur- 
chase thereof,  and  plaintiffti  herein,  by  the 
form  of  their  demand  and  the  prayer  of  their 
petition,  admit  that  the  said  Oscar  Joffrion 
never  did  acquire  any  Interest  In  said  land, 
and  only  claim  that  Oscar  JofTrion  was  in  a 
position  where  he  had  the  right  to  buy  and 
to  so  acquire  a  one-half  Interest  in  said 
land  by  i>aylng  one^alf  of  the  cost  thereof, 
which  plaintiffs  now  offer  to  da  That  Os- 
car Joffrion,  after  the  purchase  of  the  said 
place,  managed  It  for  respondent;  that  he 
took  charge  of  the  Improvements  on  the  land 

48SO,-64 


and  of  the  cultivation  thereof;  and  respond- 
ent shows  that  respondent  paid  for  all  im- 
provements of  every  kind  on  the  land  wheth- 
er. In  the  way  of  draining,  building  upon, 
fencing,  or  in  otherwise  Improving  the  prop- 
erty. That  Oscar  JoCTrion  never  at  any  time 
during  his  life  offered  to  purchase  any  part 
of  the  land  imder  his  option,  and  never  claim- 
ed or  pretended  that  he,  Oscar  Joffrion,  bad 
any  right  to  the  lands,  but  always  admitted 
in  the  fullest  manner  that  the  land  was  the 
property  of  respondent  That  all  the  rents 
and  revenues  of  the  property  were  received 
and  used  by  respondent  as  his  property,  and 
that  Jt^Trion  never  claimed  or  Invested  in 
himself  the  right  to  retain  any  part  of  the 
rents  and  revenues.  That  all  the  taxes  and 
public  charges  of  all  and  every  kind  accru- 
ing against  the  property  were  paid  by  re- 
spondent, and  Joffrion  never  offered  to  pay 
any  part  of  the  said  taxes  or  public  charges. 

Tba.t  ever  since  the  purchase  of  the  lands 
he  has  been  the  sole  and  absolute  owner  there- 
of, and  that  Oscar  Joffrion  has  not  and  never 
had  any  interest  in  the  said  land,  and  that 
he  never  at  any  time  availed  himself  of  his 
option  to  purchase  said  interest  In  said  land 
or  songht  to  avail  himself  thereof.  That  Jof- 
frion has  by  his  failure  to  avail  himself  of 
his  option  and  by  his  conduct  waived  and  re- 
linquished all  claims  tliat  he  might  have  had 
to  a  sale  of  a  one-half  interest  in  property 
from  your  respondent  to  him.  That  all  the 
rights  of  Joffrion  or  of  his  succession.  If  any 
they  had,  upon  the  contract,  are  prescribed 
under  the  prescriptions  of  3,  6,  and  10  years. 
The  premises  considered,  respondent  prayed 
that  the  petition  and  demand  of  the  plain- 
tiffs herein  be  rejected  at  their  costs;  and 
respondent  fnrther  prays  for  all  further  and 
general  and  equitable  relief  in  the  premises. 

On  the  11th  of  September,  1908,  the  dis- 
trict court  rendered  judgment  in  favor  of 
plaintiffs  Emile  Joffrion,  Edward  Joffrion, 
and  the  minors  Fulgence  Joffrion  and  AI- 
banle  Joffrion,  decreeing  them  to  be  the  own- 
ers in  Indlvislon  In  the  proportion  of  one- 
tenth  each  respectively,  of  the  following  de- 
scribed property  described  in  plaintiffs'  pe- 
tition (describing  It),  upon  each  of  the  above- 
named  plaintiffs  paying  to  Ferdinand  Gumbel 
the  sum  of  $42.20,  or  one-tenth  of  the  sum 
of  $402.  The  Judgment  further  ordered  the 
defendant,  Ferdinand  Gnmbel,  to  pass  title 
accordingly  of  the  said  property  to  the  said 
Bmile  Joffrion,  E<dna  Joffrion,  and  the  minors 
Fulgence  Joffrion  and  Albanie  Joffrion,  and 
In  defanlt  of  the  said  Ferdinand  Gumbel's 
complying  with  the  terms  of  this  Judgment, 
within  30  days  from  this  date,  considering 
that  the  said  property  above  described  Is 
fully  worth  the  sum  of  $8,000,  exclusive  of 
the  improvements  thereon,  It  is  ordered  that 
he  pay  to  each  of  the  following  named  plain- 
tiffs, Emlle  Joffrion,  Edna  Joffrion,  and  the 
minors  Fulgence  Joffrion  and  Albania  Jof- 
frion, the  sum  of  $800,  with  legal  interest 
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tbereoq  from  the  date  of  Jndldal  demand. 
It  further  ordered  that  the  plea  of  prescrip- 
tion Interposed  by  the  defendant  herein  be 
and  la  hereby  sustained  as  to  Mistress  Phll- 
omene  Joffrlon,  wife  of  Cbmllle  D.  Lallande, 
and  her  demand  rejected. 

It  ordered  that  the  demand  of  plalntlfh 
for  the  value  of  the  Improvements  of  the 
said  property,  not  having  been  established 
with  certainty,  be,  and  the  same  Is  hereby, 
rejected  as  In  case  of  nonsuit,  reserving  to 
the  said  plaintiffs,  Elmlle  Joffrlon,  Edna  Jof- 
frlon, and  the  minors  Fulgence  Joffrlon  and 
Albanle  Joffrlon  the  right  of  suing  for  said 
improvements;  that  to  the  said  defendant, 
Ferdinand  Gumbel,  It  la  hereby  reserved  the 
right  to  sue  the  said  last-named  plaintiffs 
for  the  improvements  on  said  property  which 
may  have  been  made  by  said  defendant  It 
farther  ordered,  adjudged,  and  decreed  that 
the  defendant,  Ferdinand  Onmbel,  pay  all 
the  costs  of  this  suit. 

Defendant  has  appealed. 

Mra.  Phllomoie  JoflTrion,  wife  of  01  D. 
Lallande  (one  of  the  plaintiffs),  was  granted 
a  devolutive  appeal,  but  failed  to  perfect  It 
by  executing  an  appeal  bond. 

The  interrogatories  on  facts  and  articles 
propounded  to  the  defendant  and  the  an- 
swers thereto  are  given  below: 

"Int.  1.     State  your  name  and  residence. 

"Ana.  My  name  ii  Ferdinand  Gumbel ;  I 
am  a  commission  merchant  and  cotton  factor, 
and  reside  in  the  city  of  New  Orleans. 

"Int.  2.  If  yon  say  that  your  name  is  Ferdi- 
nand Gumbel,  that  yon  live  in  the  city  of  New 
Orleans,  La.,  and  that  yon  are  ensra^ed  in  busi- 
ness as  a  cotton  factor  and  commission  mer- 
chant, either  individually  or  as  a  member  of 
some  firm  or  corporation,  state  how  long  you 
have  been  thus  engaged  in  business,  and  state 
particularly  whether  or  not  you  were  engaged 
in  said  basiness,  in  the  city  of  New  Orleans. 
Ia.,  under  the  firm  name  of  Ferdinand  Gumbel 
&  Co.,  throughout  the  month  of  Slarch,  1895? 

"Ans.  I  have  been  engaged  in  business  for 
about  24  years,  and  was  engaged  in  that  busi- 
ness as  a  member  of  the  firm  of  Ferdinand 
Gumbel  &  Co.  through  the  month  of  March, 
1895. 

"Int.  S.  Were  you  acquainted  with  the  late 
Oscar  Joffrlon,  of  the  parish  of  Pointe  Coupee, 
whose  heirs  are  the  petitioners  in  the  petition 
to  which  these  interrogatories  are  annexed,  and, 
if  yes,  state  how  long  you  knew  him,  and  wheth- 
er or  not  you,  either  individually  or  as  a  mem- 
ber of  your  firm,  or  both,  ever  had  any  business 
transaction  with  him? 

"Ans.  Yes,  I  was  well  acquainted  with  the 
late  Oscar  JofFrion  of  Pointe  Coupee  parish,  and 
had  known  him  many  years  before  bis  death. 
My  firm  of  Ferdinand  Gumbel  &  Co.  had  had 
business  relations  with  Oscar  Joffrion  and  busi- 
ness transactions  with  him  for  a  number  of 
years. 

"Int.  4.  Is  It  not  a  custom  of  yours  to  re- 
tain and  preserve  letterpress  or  carbon  copies, 
or  any  other  form  of  copy  of  all  letters  of  an 
important  or  basiness  character,  written  by 
you,  and  especially  such  letters  as  may  eviuence 
an  obligation  assumed  by  you  towards  some  one 
else,  and  was  not  such  your  custom  throughout 
the  month  of  March,  1805? 

"An*  Yes. 

"Int  K.  Is  it  not  a  custom  of  yours  to  pre- 
serve all  letters  of  an  Important  or  business 
character  received  by  you,  and  especially  such 


letters  as  may  evldenoe  an  obligation  assamed 
by  the  writers  of  same  towards  you,  and  was 
not  such  your  custom  throughout  the  month  of 
March,  1S)5? 

"Ans.  Yes. 

"Int.  6.  Did  you  not  receive  a  letter  from  the 
said  Oscar  Joffrion  dated  March  6,  1895,  and 
reading  literally  or  in   substance  as  follows— 

"  'Lakeland  P.  O.    March  6th,  1895. 
*"F.  Gumbel,  New  Orleans,  La. 

"  'Dear  Sir:  I  spoke  to  you  when  In  the  city 
In  regard  to  the  old  Watklns  place.  I  know 
a  way  that  I  can  get  it  for  about  $475.00. 
There  is  60  arpents  clear  and  ready  to  work  and 
225  acres  that  has  been  work  and  can  be  cleaned 
for  little  or  nothing.  They  have  two  prood  cabins 
on  the  nlace ;  tliey  cost  at  lease  $400.00.  Now 
if  you  wish  I  will  bny  it  in  your  name,  but 
you  will  sell  me  Mi  for  the  amount  of  ^what 
the  place  cost.  The  place  Join;  your  Sellers 
place  and  also  my  Deloche  place.  Therefore  I 
can  get  for  next  year  300  acres  on  them.  Let 
me  know  at  once  what  to  do. 

"'Truly.  O.  Joffrion. 

"  'N.  B.     The  tract  contains  325  acres.' 

"And  if  yon  say  yea,  have  yon  not  that  par- 
ticular letter  In  your  possession  or  under  your 
control  at  the  present  time,  and,  if  yea,  annex 
same  to  your  answer  to  this  interrogatory? 

"Ans.  Yes,  I  did  receive  a  letter,  a  substan- 
tial but  not  a  literal  copy  of  whldi  is  contained 
in  interrogatory  No.  6.  I  have  kept  that  letter 
In  my  possession,  and  have  It  now,  and  I  hereto 
attach  the  said  letter  in  the  original.  Said 
letter  Is  written  and  signed  by  Oscar  Joffrlon. 

"Int.  7.  Did  you  not  dictate,  sign,  and  ad- 
dress, or  have  addressed,  a  typewritten  letter 
to  the  said  Oscar  Joffrion,  dated  New  Orleans, 
La.,  March  9,  1895,  and  reading  as  follows: 

"'New  Orieans,  La.   March,  9th,  1895. 
"  'Mr.  Oscar  Joffrion,  New  Roads,  La. 

"  'Dear  Sir:  In  reply  to  your  favor  of  the 
6tb,  I  would  say  if  you  can  purchase  the  old 
Watklns  place  at  $475.00  I  will  take  it  but 
before  you  consummate  the  sale,  have  Mr.  O. 
Provosty  to  look  over  the  records  and  see  that 
the  title  is  ^ood  as  this  is  very  important  and 
unless  the  title  is  good  I  do  not  wish  to  pur- 
chase the  place  therefore  follow  my  instructions 
and  as  you  say  there  are  two  new  cabins  on 
the  place  I  think  same  cheap  enough  for  $475.00. 
I  will  resell  you  one  half  of  the  place  at  one 
half  of  the  original  cost  whenever  the  title  is 
effected.  Awaiting  your  reply. 
"*We  remain,  truly  yours, 

"'Ferdinand  Onmbel.' 

"And,  if  yon  say  yea,  have  you  not  a  letter- 
press, carbon,  or  any  other  copy  of  that  particular 
letter,  and,  if  yea,  annex  it  to  your  answer  to 
this  Interrogatory? 

"Ans.  On  March  9,  1895,  I  wrote  to  Oscar 
Joffrion  the  letter  as  copied  in  said  interroga- 
tory No.  7,  in  reply  to  Oscar  Joffrion'a  letter 
of  March  0,  1895,  to  me.  As  requested,  I  at- 
tach to  this  answer,  as  part  hereof,  a  copy  of 
my  said  letter  of  March  9,  1896. 

''Int.  8.  Did  not  the  said  Oscar  JolMon  pur- 
chase the  property,  the  subject  of  the  letters 
mentioned  In  interrogatories  numbered  6  and 
7,  in  your  name,  in  pursuance  of  the  onder^ 
standing  between  him  and  you  aa  set  forth  in 
said  letters,  paying  therefor  the  sum  of  $502.50; 
and  did  you  not  accept  said  purchase  aa  satis- 
factory? 

"Ans.  Yes,  Mr.  Joffrion  did  purchase  the  prop- 
erty, the  subject  of  the  letters  mention«l  in 
interrogatories  Nos.  6  and  7,  and  I  believe  he 
paid  about  $502  therefor.  I  did  accept  the  said 
purchase  as  satisfactory.  I  attach  as  part  of 
my  answer  to  this  interrogatory  a  letter  from 
Mr.  Oscar  Joffrion  of  date  March  6,  1895,  in- 
forming me  of  his  purchase  of  the  property. 

"Int.  9.  Did  not  Oscar  Joffrion  make  improve- 
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meats  on  Oila  property  at  bis  own  espcnae  In 
the  shape  of  clearinc  land,  bnildine  eabins  and 
fences,  and  dining  ditclies,  and,  If  yea,  state 
the  nature  and  coat  of  these  improvements  or 
anTthing  else  yon  may  know  concerning  said 
inmrorements? 

"Ans.  After  pnrehasing  the  said  property  Mr. 
JotMon  managed  it  and  attended  to  ft  for  me, 
and    snperintended    the    improvements    on    the 

Jroperty,  bat  he  made  no  improvements,  that 
know  anything  of,  at  his  own  expense.  I 
paid  for  the  cost  of  clearing  the  land,  building 
the  eabins,  fences,  and  digging  the  ditches.  Mr. 
JofFrion  wonld  inenr  expenses  in  clearing  the 
land,  or  bnilding  on  it,  and  would  then  draw 
npon  me  for  the  amount  of  money  that  be  need- 
ed to  pay  for  the  expenses.  His  drafts  con- 
tained, in  his  own  handwriting,  a  statement  of 
the  canse  for  which  they  were  drawn,  showing 
that  they  were  drawn  for  disbnrsements  and 
expenses  on  the  Watklns  place.  In  this  way 
I  paid: 

''On  Angnst  8,  1896.  Mr.  Joifrion's  draft  on 
my  firm  for  120  for  clearing  land  on  Watkins 
place. 

"On  Angnst  22,  1895,  Mt.  Joffrlon's  draft  on 
my  firm  for  |40  for  clearing  land  on  Watklns 
place. 

"On  September  8,  1895,  Mr.  JotFrion's  draft 
on  my  firm  for  |50  on  account  of  bnilding  house 
on  Watkins  place. 

"On  September  18,  1896,  Mr.  JoflTrion's  draft 
on  my  firm  for  1101.60  for  lumber  for  two 
cabins  on  Watkins  place. 

"On  September  23,  1895,  Mr.  Joffrion's  draft 
on  my  firm  for  $33.05  'for  clearing  land  on 
Watkins  place.' 

"On  October  6,  1895,  Mr.  Joffrion's  draft  on 
my  firm  for  $50  'for  balance  due  on  two  cabins 
on  Watkins  place.' 

"On  May  7,  1896,  Mr.  Joffrion's  draft  on  my 
firm  for  $r9.03  'for  wire  for  the  old  Watklns 
place.' 

"On  July  21.  1806,  Mr.  Joffrion's  draft  on  my 
firm  for  $65  'for  Watkins  place,  will  send  ac- 
count.' 

"All  of  these  drafts  I  attach  to  this  answer  as 

Sart  hereof.  As  far  as  I  know,  I  paid  for  every 
ollar  of  improvements  of  every  kind,  made 
on  the  WatkinB  place,  for  Mr.  Joffrion  had  no 
money  at  that  time  with  which  to  pay  for  these 
improvements,  and  owed  my  firm  considerable 
money.  The  general  understanding  between  him 
and  myself  was  that  I  should  pav  for  these  im- 
provements, whether  for  building  eabins  or 
clearing  land,  or  draining  or  fencing  the  place, 
and  I  always  believed  and  still  believe  that 
he  charged  me  for  all  the  improvements  of 
every  kind  that  were  made  on  the  place.  He 
was  not  in  a  position  to  expend  any  money  of 
liis  own,  and  be  never  claimed  to  me,  during  all 
his  lifetime,  that  he  had  spent  any  money  on 
these  improvements,  or  that  he  had  any  claim 
against  me  for  money  disbursed  by  him  for 
making  improvements  on  the  Watkins  place. 

"After  the  year  1806,  •  •  •  I  paid  drafts 
of  Oscar  Joffrion  for  improvements  and  expend- 
itures on  the  Watklns  place,  as  follows: 

"Drawn:  On  December  12,  1807,  I  paid  his 
draft  on  my  firm  for  $150  to  account  of  Ferdi- 
nand Oumbel  for  hauling  lumber  and  carpenter 
work  on  Seibert  &  Watkins.' 

"On  December  12,  1897,  I  paid  his  draft  on 
mjr  firm  for  $106  to  account  F.  Oumbel  for 
Watkins  place. 

"On  Januarr  20,  1808,  I  paid  his  draft  on 
mv  firm  for  $46  Yot  bnilding  the  houses  on 
watkins  place.' 

"On  February  16,  1898,  I  paid  his  draft  on 
my  firm  for  $11  for  Watklns,  haaiing  lumber.' 

"Mr.  Joffrion  x^iesented  me  in  m«n.^ing  the 
Watkins  place. 

"I  attadi  to  my  answer  letter  from  Mr.  Jof- 
frion as  follows,:  One  of  August  9,  1896,  in 
which  be  says,  'I  received  your  letter  in  re- 
^id  to  drawing  too  much,'  showing  that  he 


was  then  overdrawn  and  considerably  in  onr 
firm's  indebtedness. 

"I  also  attach  copies  of  my  letter  to  him  of 
date  July  30,  1895,  Au^st  1,  1895,  and  August 
7,  1895,  all  of  which  show  that  he  was  largely 
In  my  debt  at  the  time.  As  the  only  money  he 
had,  as  far  as  I  know,  was  obtained  from 
me,  he  was  without  money  to  pay  for  any 
interest  in  the  Watkins  place.  He  was  continu- 
ally in  my  debt— that  is  to  say,  in  debt  to  the 
firm  of  Fred.  Oumbel  and  Company— from  1895 
until  the  time  of  his  death,  and  was  without 
means,  unless  he  bad  borrowed  from  me,  to  pay 
for  the  improvements  on  the  plantation  or  to 
pay  for  his  interest  In  the  place. 

''I  also  inclose  letter  from  him  of  May  10, 
1895,  in  which  he  states  that  bis  draft  for  $78 
is  'for  24  rolls  of  wire  for  fencing  on  the  Wat- 
kins place.' 

"Mr.  Joffrion  always  recognized  me  as  the 
owner  of  the  place,  and  that  I  controlled  and 
paid  for  the  expenses  and  improvements  there- 
on. 

"On  September  10,  1896, 1  wrote  him  a  letter, 
a  copy  of  which  is  attached  hereto,  and  on  Sep- 
tember 13,  1895,  Mr.  Joffrion  wrote  me  a  letter, 
in  reply  to  mine  of  September  10th,  the  original 
of  which  letter  of  September  13,  18%,  I  attach 
to  my  answer  as  part  hereof. 

"lliese  letters  show  that  Mr.  Joffrion  recog- 
nized me  as  the  owner  of  the  place,  and  looked 
to  me  for  payment  of  the  expenses  and  costs 
incnned  thereon. 

"I  may  add  that  Mr.  Joffrion  never  at  any 
time  during  bis  lifetime  asked  me  to  convey  to 
him  an  undivided  half  of  the  Watkins  place. 
and  never  at  any  time  claimed  any  rights  under 
his  letter  to  me  of  March  6,  1895,  and  my  an- 
swer to  the  said  letter  of  March  9.  1895.  I 
always  paid  the  taxes  on  the  Watkins  place, 
and  all  the  expenses  of  every  kind ;  and  all  the 
rentals  and  income  of  the  place  were  collected 
by  Mr.  Joffrion  and  turned  over  to  me,  as  own- 
er of  the  place." 

Attached  to  defendant's  answer  to  the  In- 
terrogatories propounded  to  him  was  the  fol- 
lowing letter  from  Oscar  JofTrlon: 

"New  Boads,  La.    March,  17,  1895. 
"Ferdinand  Oumbel,  New  Orleans,  La. 

"Dear  Sir:  Inclosed  please  find  patents  for 
Max  Land  I  riten  the  land  would  cost  $475, 
but  I  thought  tract  contained  320.  As  you  see 
it  contained  335  acres,  it  made  a  different  in 
the  price  of  27  dollars.  I  drow  on  for  $465.30, 
but  I  deducted  the  taxes  which  is  $42.20.  I 
see  that  cotton  as  gone  up.  If  you  think  ■  it 
best  to  sell  my  cotton  sell  it. 

"Send  me  for  the  Sicard  land  3  bundle  of 
barb  wire. 

"Truly,  Oscar  JotCrion." 

Opinion. 

Joffrion  died  on  the  17th  of  November, 
1897.  Up  to  that  time  he  had  manifested 
no  Intention  to  avail  himself  of  the  right  to 
purchase  one-half  of  the  property  on  payment 
of  one-half  of  the  original  costs,  nor  bad  he 
claimed  any  right  in,  to,  or  upon  the  proper- 
ty. He  was  managing  Gumbel's  properties 
at  that  time,  and  had  been  for  many  years 
before.  At  that  date  his  children  were  all 
minors.  They  and  those  representing  them, 
as  Joffrion  had  done,  were  silent  as  to  any 
right  or  claim  in  respect  to  this  property  un- 
til the  25th  day  of  September,  1906,  when 
they  tendered  Qumbel  the  sum  of  $402  as  "be- 
ing one-half  the  price  of  the  property  plus 
legal  interest  on  same  from  March  16,  1895, 
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to  th«  date  of  nld  tendw,  and  demanded  of 
him  to  ezecate  a  UOe  to  one  half  Interest" 
In  the  prc^erty  whldi  he  had  so  pnrcbaaed. 

Tbe7  also  demanded  that  he  should  pay 
them  the  snm  of  $1200,  as  "being  one-half 
coats  of  improTementa  erected  on  said  prop- 
erty by  Oscar  Joflrlon." 

Gnmbd  refused  to  accept  the  tender,  or  to 
make  payment  of  the  sum  demanded.  OThls 
salt  followed. 

The  defendant  In  his  letter  of  March  0, 
188S,  consented  to  resell  to  JofTrion  one-half 
of  the  place  at  one-half  of  thq  original  coat 
"whenever  the  title  Is  effected." 

Gombel  was  not  the  owner  of  that  prop- 
erty at  that  time.    When  the  property  was 
bought  by  him,  Joffrlon  did  not  become  ipso 
facto  the  owner  of  one-half  of  the  property. 
It  Gonld  become  his  only  If  he  should  elect  to 
avail  himself  of  that  promise  of  Oumbel  by 
purchasing  the  property  at  the  price  mention- 
ed in  the  letter.    In  order  to  acquire  the  own- 
ership It  was  necessary  that  an  act  of  sale 
should  be  passed  and  the  price  paid  as  stipu- 
lated It  should  be  paid.    No  exact  time  hav- 
ing been  fixed  by  the  parties  for  the  execution 
of  that  act,  the  law  would  assume  that  it 
should  be  done  "forthwith,"  by  which  term 
is  meant  that  It  should  be  done  within  a  rea- 
sonable time  thereafter,  as  the  parties  were 
presumed  to  have  contemplated  this  should 
be  done.    TTntll  this  act  should  be  executed, 
Oumbel  remained  the  owner  of  the  property, 
with  all  the  benefits  resulting  from  ownership 
and  with  all  disadvantages  rraultlng  from 
that  fact  In  1895,  properties  in  PolntoConpee 
were  of  very  little  value,  even  payment  of 
the  taxes  thereon  being  an  onerous  obligation. 
This  whole  property  was  valued  at  and  ac- 
tually sold  at  1602.    In  September,  1906,  the 
valuation  placed  upon  it  by  the  district  Judge 
was  18,000.    To  that  great  change  in  values 
the  plaintiffs  contributed  nothing.    They  had 
paid  not  one  dollar  towards  the  acquisition 
of  the  property,  nor  were  they  the  owners 
of.  the  same,  and  by  reason  of  that  fact  itself 
entitled  to  the  benefit  of  the  increase.    The 
benefit  of  that  Increase  legitimately  inured 
to  the  owners. 

When  Oumbel  consented  to  sell  one-half 
of  the  property  to  Joffrlon  at  the  small  price 
which  he  gave  his  consent  to  do,  it  was  with 
the  Implied  condition  arising  out  of  the  sit- 
uation that  he  would  sell  to  him  at  that  price 
provided  that  he  should  elect  to  purchase  and 
should  comply  with  the  obligations  attached 
to  his  right  to  buy,  within  a  reasonable  time, 
before  values  should  change. 

Holding  a  position  which  threw  upon  him 
necessatlly  the  obligation  of  demanding  a 
specific  performance  by  Oumbel  should  he  de- 
cline to  make  a  transfer  of  the  property,  ha 
certainly  knew  that  he  must  be  prepared  to 
meet  the  obligations  imposed  upon  a  party 
seeking  to  avail  himself  of  that  particular 


able  to  comply  with  such  obligations.    It  is 
a  well-recognized  rule  that: 

"A  bill  for  specific  performance  U  addressed  in 
the  extraoidlQaiy  Jurisdiction  of  a  court  ol 
equity  to  be  exercised  according  to  its  discretion. 
Van  Dom  v.  Robinson,  16  N.  J.  Bq.  256.  Hie 
general  role  is  that  be  who  seeks  performanc* 
of  a  contract  for  the  conveyance  of  land  must 
show  himself  ready,  desirous,  prompt,  and  eager 
to  perform  the  contract  on  his  part.  Therefore 
nnreasonable  delay  in  doing  these  acts  which 
are  to  be  done  by  him  will  jnstify  and  require 
a  denial  of  relief.  No  rule  respecting  the  length 
of  delay  which  will  be  fatal  to  reliercan  be  laid 
down,  for  each  case  mnst  depend  on  its  peculiar 
circumstances.  Meidling  v.  Trefs.  48  N.  J. 
Bq.  638,  22  Ati.  824:  ifew  Barbadoes  v.  Vree- 
land,  4  N.  J.  Bq.  157 ;  Cooper  v.  Carlisle,  17 
N.  J.  Bq.  525;  Houghwont  v.  Boisaubin,  18 
N.  J-  Eq.  816;  Merritt  v.  Brown,  19  S.  J. 
Eq.  286;  Id.,  21  N.  J.  Bq.  401;  Crane  t. 
Decamp,  21  N.  J.  Eq.  414. 

"It  is  equally  well  settled  that  one  who  seeks 
specific  performance  of  snch  a  contract  mast 
Institute  his  suit  within  a  reasonable  time,  and 
before  any  material  change  affecting  the  inter- 
est of  the  parties  has  taken  place.  PenrtMe  t. 
Leeds,  46  N.  J.  Bq.  294.  19  AU.  134. 

"These  doctrines  are  applicable  to  the  case 
before  us.  It  exhibits  an  excessive  and  nnrea- 
sonable delay  not  only  hi  giving  notice  of  satis- 
faction with  the  title  and  intent  to  require  a 
ronveyance,  but  also  in  the  application  for  re- 
lief. In  the  time  which  has  been  permitted  to 
elapse  a  material  increase  in  the  value  of  the 
subject-matter  of  the  contract  has  taken  place. 
It  would  be  an  unwarrantable  exercise  of  dis- 
cretionary power  to  allow  one  holding  a  mere 
option  to  purchase  to  lie  by  for  so  long  a  time 
and  speculate  upon  the  fluctuating  vaines  of 
urban  lots,  and,  after  a  substantial  increase  in 
their  value,  to  enforce  a  conveyance  in  his  favor 
at  the  original  price  now  inadequate. 

"Delay  in  such  cases  may  doubtless  be  ex- 
plained, and,  in  some  circumstances,  excnsed, 
but  neither  explanation  nor  excuse  can  be  dia- 
covered  in  this  case." 

In  Brashler  v.  Oratz,  6  Wheat  528.  6  L.  Ed. 
822.  which  was  a  blU  for  specific  perform- 
ance, where  no  time  limit  was  made  In  the 
contract  the  court  (Marshall,  a  J.)  said: 

"The  appellant  Insists  that,  in  equity,  tim« 
is  not  of  the  essence  of  the  contract ;  that  it  is 
in  part  performed,  and  that  his  failure  to  pay 
the  purchase  money  until  December,  1813.  when 
the  tender  was  made^  is  Justified  by  the  drcnm- 
Btances  of  the  case. 

"The  rule  that  time  is  not  of  the  essence  ot 
the  contract  has  certainly  been  reccwnized  in 
courts  of  equity,  and  there  can  be  no  ^ubt  that 
a  failure  on  the  part  of  a  purchaser  or  vendor 
to  perform  his  contract  on  a  stipulated  day  does 
not  of  itself  deprive  him  of  his  right  to  demand 
a  specific  performance  at  a  subaeqnent  date, 
when  he  shall  be  able  to  comply  with  his  part 
of  the  engagement  •  •  •  But  the  rule  is 
not  universal.  Circumstances  may  be  so  chang- 
ed that  he  who  is  injured  by  failure  of  the 
other  contracting  party  cannot  be  placed  in  the 
situation  in  which  be  would  have  stood  had  the 
contract  been  performed.  Under  snch  circum- 
stances. It  would  be  iniquitous  to  decree  a  spe- 
cific performance,  and  a  court  of  equity  will 
leave  the  parties  to  their  Mmedy  at  law." 

And  again: 

"This,  then,  Is  a  demand  for  specifie  perform- 
ance after  a  considerable  lapse  of  time,  made  by 
a  person  who  has  failed  totally  to  perform  his 
part  of  the  contract;    and  it  is  made  after  a 


remedy.  «.d  must  have  known  or  be  held  ^at  chank^bSJh  In 'thrtiti;' ^d  iTfte^^n: 
to  have  known  the  consequences  of  not  being  |  of  that  which  was  the  subject  of  the  contract, 
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and  by  a  penon  who  eonid  not  have  been  com- 
pelled to  execute  his  part  of  it,  had  circnmBtan- 
«ea  taken  an  nnfaTorable  direction." 

In  Ricbardaon  t.  Hardwlck,  106  D.  8.  252, 
1  Sop.  Ct  218,  27  L.  Ed.  145,  where  a  bill  In 
eqnlty  waa  filed  by  R.  to  compel  the  spedflc 
performance  of  a  contract  relating  to  land, 
wherein  R.  covenanted  with  H.  by  making 
certain  payments  within  a  period  named  that 
he  might  become  equally  Interested  In  them, 
the  conrt  said: 

"The  written  contract  elTea  the  priTllege,  or, 
as  coansel  call  it,  *an  option,'  to  become  equally 
interested  in  the  land  by  paying  one-half  the 
pnrchase  money,  etc.,  within  two  years  after 
ft*  date.  The  contract  of  itself  did  not  vest  in 
him  any  interest  or  estate  in  the  lands.  It 
merely  pointed  out  the  mode  in  which  he  might 
acquire  an  interest,  namely,  by  paying  a  certain 
Burn  of  money  within  a  certain  time.  He  did 
not  pay  the  money  within  the  time  limited,  and 
haa  never  paid  it  or  any  part  of  it,  and  18 
months  before  the  commencement  of  this  suit 
Haidwick  gave  him  notice  that  bis  option  to 

Euichase  bad  been  lost,  and  told  him  that  he 
ad  no  Interest  in  the  land. 

"It  is  clear  from  the  terms  of  the  contract 
that  Richardson  was  not  bound  by  it.  He  did 
not  agree  to  pnrchase  any  share  in  the  land, 
or  to  pay  Hardwick  any  money.  The  contract 
cave  Hardwick  no  cause  of  action  against 
Richardson.  The  latter  was  not  bound  to  be- 
come interested  In  the  land  or  to  any  money 
thereon,  nnless  he  chose  to  do  so. 

"In  suits  upon  unilateral  contracts,  it  u  only 
where  the  defendant  has  had  the  benefit  of  the 
consideration  for  which  he  bargained  that  he 
can  l>e  held  bound.    (Authorities.) 

"In  this  case,  Richardson  having  failed  to  pay 
the  money  or  any  part  of  it  within  the  time 
limited,  the  privilege  accorded  him  by  contract 
was  at  an  end,  and  all  the  rights  ander  It 
ceased." 

On  this  same  snbject,  see  Hartley  v.  City 
of  New  Orleans,  30  La.  Ann.  284;  Capo  v. 
Bngdahl,  IIT  La.  992,  42  South.  478 ;  Green 
T.  GovUIaud.  10  Cal.  817,  70  Am.  Dec  725; 
Smith  v.  Lawrence,  15  Mich.  499;  'Stone  t. 
Harmon,  81  Minn.  B12,  19  'N.  W.  88;  Fltz- 
patrlck  V.  Woodruff,  98  N.  1.  561;  MagoflBn 
T.  Holt,  1  Dnv.  (Ky.)  95;  Davison  v.  Davis, 
126  n.  S.  90,  8  Sup.  Ct  825,  81  L.  Ed.  635 ; 
Hanly  v.  Watterson,  39  W.  Va.  214,  19  8. 
B.  536 ;  Larmon  v.  Jordan,  56  111.  204. 

Defendant  urges  that,  Joffrion  having  died 
wlthont  availing  himself  of  the  right  to  buy 
the  property  at  the  price  fixed,  hia  represen- 
tatives conld  not  avail  themselves  of  that 
right  thereafter;  citing  Glv.  Code,  art  1810. 

We  have  not  discussed  the  question  from 
that  standpoint,  for,  assuming  that  the  heirs 
had  the  right  to  avail  themselves  of  that 
"conditional  right,"  they  did  so  under  the  at- 
tendant condition  that  they  should  carry  out 
the  obligation  imposed  on  their  author  of 
executing  the  agreement  within  a  reasonable 
time,  and  not  wait  until  valoes  had  changed 
to  the  Injury  of  the  party  proposing  to  sell. 

The  Judgment  complained  of  Is  erroneous, 
and  must  be  reversed. 

For  the  reasons  herein  assigned,  it  Is  or- 
dered, adjudged,  and  decreed  that  the  Judg- 


ment appealed  from  be,  and  the  same  Is,  an- 
nulled, avoided,  and  reversed,  and  the  de- 
mand of  the  plalntur  is  rejected  and  dismiss- 
ed at  their  costs. 

(U  Miss.  817) 
BINDER  V.  WEINBERG.    (No.  13,856.) 
(Supreme  Court  of  Mississippi.    April  12,  1909.) 

1.  Basements  (5  12*)— Cbeatiow. 

Adjacent  owners,  under  an  oral  agreement, 
erected  on  their  lots  a  two-story  building,  un- 
der a  plan  calling  for  a  party  wall  on  the 
boundary  and  over  the  wall  a  common  hallway 
for  the  second  story.  It  was  necessary  that  the 
hallway  should  be  kept  open  for  light  and  ven- 
tilation for  the  rooms  on  the  second  floor.  Held 
not  to  show  ttie  creation  of  an  easement  by 
grant. 

[Ed.  Note.— For  other  cases,  see  Easements, 
Cent.  Dig.  8§  85-40;    Dec.  Dig.  (  12.»] 

2.  Easements  (|  12*)— Creation. 

A  deed  of  land,  ''together  with  all  improve- 
ments thereon,  party  wall  agreements,  and 
party  ownership  agreements  thereunto  apper- 
taining, and  easements,"  etc.,  does  not  show  a 
grant  of  an  easement,  when  none  existed  before. 
[Ed.  Note.— For  other  cases,  see  Easements, 
Cent.  Dig.  a  35^0;    Dec.  Dig.  |  12.*] 

3.  Easesients  (I  19*)— Easements  or  Strict 
Necessitt. 

Adjacent  owners  orally  agreed  to  erect  on 
their  lots  a  two-story  building,  under  a  plan 
calling  for  a  party  wall  on  the  boundary  and 
over  the  wall  a  common  hallway  for  the  second 
story,  and  a  common  stairway.  The  mainte- 
nance of  the  hallway  was  necessary  for  ventila- 
tion and  light.  One  of  the  owners  obstructed 
the  hallway  on  his  side  of  the  building,  and 
thereby  interfered  with  light,  ventilation,  and 
passage.  Held  that,  since  the  interference  might 
be  remedied  at  a  reasonable  expense  on  the  part 
of  such  owner,  there  was  no  implied  easement 
of  strict  necessity. 
I  [Ed.  Note.— For  other  cases,  see  Easements, 
Dec  Dig.  S  19. *J 

4.  Party  Walls  (J  8*)— Riohtb  of  Adjoin- 
IKQ  Owners — Statutes. 

Adjacent  owners  orally  agreed  to  erect  on 
their  lots  a  two-story  building,  under  a  plan 
calling  for  a  party  wall  on  the  boundary  and 
over  the  wall,  a  common  hallway  for  the  second 
story,  together  with  a  common  stairway.  The 
building  was  erected.  The  keeping  of  the  hall- 
way open  was  necessary  for  light,  ventilation, 
and  passage.  Held,  that  the  rights  of  the  par- 
ties to  have  the  hallway  free  from  obstruc- 
tions were  not  controlled  by  Code  1906,  If 
3561-3565,   relating  to   party  walls. 

[Ed.  Note.— For  other  cases,  see  Party  Walls, 
Dec  Dig.  I  a*] 

5.  Licenses   (8   59*)— Use   of  Premises   Af- 
fecting Adjoinino  Land— Estoppel. 

Adjacent  owners  orally  agreed  to  erect  on 
their  lots  a  two-story  building,  under  a  plan 
calling  for  a  partv  wall  on  the  boundary  and 
over  it  a  common  hallway  for  the  second  story, 
together  with  a  common  stairway.  The  build- 
ing was  erected,  and  the  common  hallway  was 
used  for  the  second  story,  and  was  necessary  for 
ventilation,  light,  and  passage.  Held,  that  there 
was  an  executed  license,  and  that  a  grantee 
of  one  of  the  owners,  with  notice,  waa  estopped 
to  obstruct  the  hallway  by  erecting  a  room  so 
as  to  take  one-half  of  the  width  of  the  hallway, 
and  thereby  interfering  with  ventilation,  light, 
and  passage. 

[Ed.    Note.— For   other   cases,    ace    Licenses, 
Cent.  Dig.  I  121 ;  Dec  Dig.  |  59.*] 
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&  VKRDOB    Aim    PUBOHABKB    (|    280*)— BOHA 

Fide  Pubobabeb— Noticx. 

A  deed  to  land,  together  with  all  improve- 
menta  thereon,  "party  wall  agreements  and 
part7  ownership  agreements  thereunto  apper- 
taining, and  easements  and  tenements,"  etc.,  is 
■nfficient  to  put  the  grantee  on  notice  that 
there  were  party  wall  agreements  and  other 
agreements,  the  full  nature  and  extent  of  which 
he  could  ascertain  by  inquiring  of  the  adjacent 
owner. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  f|  603,  601:  .Dec.  Dig.  t 
280.»] 

Appeal  from  Chancery  Court,  Washington 
County;  M.  E>.  Denton,  Chancellor. 

"To  be  officially  rei)orted." 

Salt  by  Frank  Binder  against  Joe  Wein- 
berg. From  a  decree  for  defendant,  com- 
plainant appeals.    Reversed  and  entered. 

Hugb  C.  Watson,  for  appellant  Percy 
Bell,  for  appellee. 

WHITFIELD,  0.  J.  The  facts  In  this 
case  are  substantially  as  follows :  That  com- 
plainant and  appellee's  remote  vendor,  F.  J. 
Butler,  in  the  year  1900  orally  agreed  to 
erect  on  two  contiguous  lots  a  two-story  brick 
building  as  one  structure  under  one  common 
plan;  that  this  common  plan  provided, 
among  other  tUngs,  that  over  the  common 
boundary  line  between  the  lots  there  should 
be  constructed  a  party  wall,  extending  the 
entire  length  of  the  structure;  that  over  this 
party  wall  there  should  be  a  common  hall- 
way, extending  the  entire  length  of  the  struc- 
ture, to  be  open  over  the  party  wall  and  for 
an  equal  distance  on  both  sides  thereof ;  that 
In  the  front  of  the  building  a  stairway  was 
to  be  constructed,  leading  up  over  the  party 
wall,  and  for  an  equal  distance  on  either  side 
thereof,  from  the  sidewalk  up  into  the  com- 
mon hallway  Just  described;  that  at  the 
rear  end  of  the  structure  there  was  to  be  con- 
structed a  stairway  leading  down  into  the 
rear  of  said  premises,  into  an  alley  on  which 
both  of  the  lots  abutted;  that  on  the  east 
Bide  of  the  party  wall,  and  on  the  ground 
floor  of  the  structure,  appellant  was  to  have 
his  store,  to  be  occupied  by  him ;  that  on  the 
west  side  of  the  party  wall  a  store  was  to  be 
constructed  to  be  occupied  by  the  tenants  of 
said  Butler,  appellee's  remote  vendor;  that 
the  structure  was  to  front  to  the  northward 
on  Washington  avenue  and  its  rear  to  face 
to  the  southward  towards  the  alley  above 
mentioned ;  that  on  the  east  side  of  the  com- 
mon hallway  on  the  second  floor  of  the  struc- 
ture appellant  was  to  have  offices  and  rooms 
throughout  its  entire  length,  while  on  the 
west  side  of  the  common  hallway  the  said 
Butler  was  to  have  offices  and  rooms 
thronghont  Its  entire  length ;  that  In  the  rear 
end  of  said  common  hallway  sewerage  and 
water  facilities  were  to  be  placed  and  main- 
tained at  the  Joint  cost  of  appellant  and  the 
said  Butler;    that  Individual  ownership  of 


the  two  parties  aforesaid  was  to  exist  in  the 
structure  so  planned  up  to  the  party  wall, 
party  stairway,  and  common  hallway  os 
their  respective  lots,  but  that  each  of  said 
parties'  interest  In  and  to  the  party  wall,  par- 
ty stairways,  and  common  hallway  should 
be  burdened  with  an  easement  therein,  lot 
favor  of  the  other  party,  created  by  the  par- 
ty-wall agreement,  wlilch  was  to  the  effect 
that  a  party  wall  was  to  be  constructed  as 
aforesaid  up  to  the  second  floor  of  the  build- 
ing, and  that  on  top  of  and'  as  a  part  of  tMs 
party  wall  there  should  be  a  common  or  par- 
ty hall,  extending  for  an  equal  distance  on 
both  sides  of  the  party  wall,  the  easement  to 
be  In  and  over  each  and  every  part  of 
the  party  wall,  party  stairway,  and  common 
hallway;  that  said  hallway  was  to  be  kept 
open  for  the  mutnal  benefit  of  both  parties, 
this  being  a  matter  of  necessity,  as  there 
were  dead  walls  on  the  outer  boundary  lines 
of  both  lots,  because  of  adjacent  two-story 
solid-wall  buildings;  that  the  only  upstairs 
ventilation  and  light  that  the  common  hall- 
way liad  was  through  a  rear  door  and  a  win- 
dow at  the  front  thereof;  that  thus  the  struc- 
ture was  erected,  maintained,  and  used  until 
the  year  1905  by  appellant  and  said  Butler, 
without  let  or  hindrance;  that  on  the  13th 
day  of  March,  1906,  Butler  conveyed  his  hold- 
ing to  the  Citizens'  Bank  by  deed  duly  re- 
corded, which  deed  contains  the  following 
provision  In  regard  to  the  party-wall  agree- 
ment, to  wit:  "Together  with  all  and  singu- 
lar the  improvements  thereon  situated  on  all 
of  the  aforesaid  land,  and  all  easements,  par- 
ty-wall agreements,  and  party-ownership 
agreements  thereunto  appertaining,  and  ease- 
mente  and  tenements,"  etc.;  that  simultane- 
ously therewith,  on  the  date  last  above 
named,  the  Citizens'  Bank  conveyed  its  hold- 
ing to  Joe  Weinberg,  appellee,  and  others,  by 
deed  duly  recorded,  which  deed  contains  the 
following  provision  in  regard  to  the  party- 
wall  agreement,  to  wit:  "Together  with  all 
and  singular  the  Improvements  thereon  sit- 
uated, the  party-wall  agreements,  and  party- 
ownership  agreements  thereunto  appertain- 
ing, and  easements  and  tenements,"  etc.; 
that  at  the  time  of  tlie  pnrchase  of  the  prop- 
erty by  appellee  the  proi>erty  stood  as  origi- 
nally planned  and  erected,  with  the  plan  of 
structure  and  the  commtm  user  of  the  party 
wall,  stairway,  and  common  liallway,  and  the 
necessity  therefor  perfectly  apparent  to  him ; 
that  appellee  inspected  said  property  and  had 
actual  notice  of  the  plan  of  structure  from  his 
having  occupied  it  from  the  date  of  the  erec- 
tion thereof  unto  the  date  of  his  purchase,  and 
had  constructive  notice  thereof  by  the  provi- 
sions of  the  two  deeds  above  mentioned ;  that 
for  more  than  three  years  after  apx)ellee*s  pur- 
chase of  said  property  appellee  acquiesced  Is 
the  uninterrupted  use  of  said  OHnmon  hall- 
way as  (Contemplated  by  the  original  plan  of 
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■traetnn^  and  m  acqoteaced  nntll  the  begin- 
ning of  tlie  erection  of  the  obBtxncUon  which 
fhls  suit  was  brought  to  remove;  that  the 
obstruction  complained  of  consisted  of  a 
room  built  in  the  common  hall  to  the  front 
of  and  adjacent  to  the  railing  which  Inclosed 
the  npper  end  of  the  stairway  leading  up 
from  the  front,  and  which  room  extended  In 
width  from  appellee's  wall  to  the  center  of 
the  party  hall  over  the  party  wall,  and  in 
length  from  the  stairway  to  the  front  wall  of 
the  building,  thus  taking  and  closing  one-half 
of  the  width  of  the  hallway  for  the  length 
of  the  room ;  that  at  the  time  of  the  begin- 
ning of  the  erection  of  the  obstruction  appellee 
was  notified  not  to  erect  the  same,  and  that 
if  be  persisted  in  so  erecting  the  obstruction 
be  would  be  enjoined,  but  notwithstanding 
this  notice  appellee  went  forward  with  the 
erection  of  the  obstruction  in  the  common 
hallway  until  enjoined  by  the  writ  of  injunc- 
tion issued  in  this  suit 

Counsel  for  appellee  does  not  agree  that 
tbe  statement  of  facts  la  correct,  as  above  set 
ont,  in  that  part  of  It  which  states  "Quit  In- 
dividual ownership  of  the  two  parties  afore- 
said was  to  exist  in  the  structure  so  planned 
np  to  the  party  wall,  party  stairway,  and 
common  hallway  on  their  respective  lots,  and 
that  each  of  said  parties'  interest  in  and  to 
Che  party  wall,  party  stairways,  and  common 
hallway  should  be  burdened  with  an  ease- 
ment therein,  in  favor  of  the  other  party, 
created  by  the  party-wall  agreement,  which 
was  to  the  effect  that  a  party  wall  was  to 
be  constructed  as  aforesaid  np  to  the  second 
floor  of  the  building,  and  that  on  top  of  and 
as  a  part  of  this  party  wall  there  should  be  a 
common  or  party  hall,  extending  for  an  equal 
distance  on  both  sides  of  the  party  wall,  the 
easement  to  be  in  and  over  each  and  every 
part  of  the  party  wall,  party  stairway,  and 
common  hallway ;  that  the  said  hallway  was 
to  be  kept  open  for  the  mutual  b«iefit  of  both 
parties,  this  being  a  matter  of  necessity,  as 
there  were  dead  walls  on  the  outer  boundary 
lines  of  both  lots,  because  of  adjacent  two- 
story  solid-wall  buildings ;  that  the  only  ui>- 
stalrs  ventilation  and  light  that  the  common 
hallway  had  was  through  a  rear  door  and  a 
window  at  the  front  thereof."  But  we  think 
that  the  testimony  in  the  record  does  sub- 
stantially show  this  part  of  our  statement 
of  the  facta  to  be  established  by  the  verbal 
agreement  between  the  original  owners.  It 
la  true,  we  think,  that  the  record  falls  to 
show  the  creation  of  an  easement,  in  the 
strict  sense  of  that  tdrm,  by  any  grant  We 
do  not  think  the  provisions  quoted  from  the 
two  deeds  show  the  grant  of  an  easement,  and 
those  provisions  could  not  create  an  ease- 
ment when  none  had  existed  before.  Bonelli 
T.  Blakemore,  66  Miss.  186,  6  Sonth.  22B,  14 
Am.  8t  Bep.  660. 

Since  an  easement  proper  lies  in  grant,  and 
there  is  no  grant  of  an  easement  shown,  we 
do  not  think  the  appellant  can  stand  on  his 


contention  in  that  behalf;  nor  do  we  think 
there  is  any  implied  grant  of  an  easement  on 
the  ground  of  strict  necessity,  under  the 
testimony  in  the  case.  It  is  true  that  the 
wludorw  in  the  front  half  of  the  hallway  was 
obstructed  to  the  extent  of  one-half  of  it,  and 
that  light  and  ventilation  are  both  interfered 
with  to  some  extent  thereby;  and  it  is  shown 
that,  since  tbe  only  light  tbe  offices  opening 
into  the  common  hallway  receive  comes 
from  the  windows  at  the  two  ends  of  the 
hallway,  there  is  a  serious  Interference  with 
light  and  considerable  Interference  with  the 
passageway — the  exit  and  entrance  of  those 
ascending  the  stairway  to  the  common  hall. 
But  the  testimony  is  not  sufficiently  clear 
and  strong,  we  think,  that  these  difficulties 
may  not  be  remedied  at  a  reasonable  ex- 
pense on  the  part  of  appellee,  so  that  we  are 
disinclined  to  hold  that  there  was  here  an 
implied  easement  of  strict  necessity.  We 
think,  further,  that  there  la  not  sufficient 
evidence  that  tbe  original  agreement  be- 
tween the  parties  was  in  writing.  At  any 
rate,  we  woald  not  disturb  the  finding  of  the 
chancellor  on  that  fact  Nor  do  we  think 
that  appellant's  case  falls  within  chapter 
106,  {!  3561-3565,  Code  of  1006.  On  all  these 
points  we  concur  with  the  learned  court  be- 
low. 

Bnt  we  do  think,  from  the  testimony  in 
this  record,  under  the  law  applicable  there- 
to, that  the  appellee  is  estopped,  by  eqoita- 
ble  considerations,  from  obstructing  this 
common  hallway  with  this  new  room.  It  is 
plain  that  the  original  verbal  agreement  be- 
tween the  i>artle8  who  built  the  party  wall, 
and  the  common  hallway  above  and  on  the 
party  wall,  expressly  stipulated  that  each  of 
the  parties  was  to  have  tbe  use  of  the  entire 
hallway,  that  the  light  and  ventilation  of 
that  hallway  were  not  to  be  interfered  with 
by  either,  and  that  the  plan  of  the  two 
buildings,  as  related  to  the  party  wall,  and 
also  the  common  hallway,  tbe  way  in  which 
both  were  constructed,  and  the  use  to  which 
the  common  hallway  was  to  be  put  by  both. 
Involved  a  unity  of  design;  that  design  be- 
ing that  each  party  should  have  full  use  of 
the  whole  common  hallway,  and  derive  the 
full  benefit  of  unobstructed  light  and  air  and 
passageway  therein.  This  is  clear  from  the 
evidence.  The  evidence  of  the  appellee  him- 
self plainly  shows  that  he  had  occupied  an 
office  in  this  building  for  five  years  as  a 
tenant,  from  its  original  construction,  and 
that  prior  to  his  purchase  he  was  thoroughly 
conversant  with  the  plans  of  this  building, 
and  that  he  knew,  when  he  purchased  the 
building,  that  tbe  wall  was  a  party  wall, 
that  the  stairway  leading  up  to  the  hallway 
was  a  party  stairway,  that  the  stairway  in 
the  rear  was  also  a  i>arty  stairway,  and  that 
the  hallway,  at  the  time  he  piurchased  it, 
was  and  had  been  used  all  the  while  and 
owned  as  a  party  hallway,  ever  since  tbe 
boUdtog  was  erected;    that  objection  was 
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made  to  Us  bnUdlng  this  room  by  Mr. 
Huntzberger,  the  clerk  of  Mr.  Binder,  the 
appellant,  Mr.  Binder  not  being  in  town 
when  this  new  room  was  started,  but  that 
appellee  went  forward  with  the  building  of 
the  new  room,  in  the  face  of  positive  objec- 
tions on  the  part  of  said  clerk;  that  appellee 
knew  that  the  new  room  did  block  the  pas- 
sageway to  a  certain  extent,  and  that  by 
reason  of  the  dead  walls  on  both  sides  of  the 
bnllding  the  only  light  and  air  the  hallway 
got  was  from  the  end  windows  in  the  hall- 
way; and  that  the  appellee  acted  on  his  im- 
pression of  the  law  to  the  effect  that  he  had 
•xclusive  IndiTidoal  ownership  to  bis  side  of 
the  hallway. 

It  is  fm^her  evident,  from  the  verbal 
agreement,  that  the  appellant  had  pat  hla 
money  into  the  construction  of  this  common 
hallway,  as  well  as  of  the  party  wall,  upon 
the  faith  of  that  verbal  agreement  that  he 
should  have  the  use  of  the  whole  of  the  com- 
mon hall,  just  as  bis  cobuilder  should  have 
the  use  of  the  whole  common  hallway,  and 
that  It  was  the  purpose  of  this  verbal  agree- 
ment that  this  common  hallway  should  be 
left  entirely  unobstructed,  to  be  used,  ac- 
cording to  the  agreement,  only  as  a  common 
railway.  The  only  reason  appellee  gives  for 
building  a  new  room  was  that  he  wished 
thereby  to  increase  his  rent  It  was  the 
plain  purpose  and  plan,  as  shown  by  the  con- 
struction and  building  of  the  party  wall  and 
common  hallway,  that  the  common  hallway 
should  be  so  used  by  both  in  its  full  extent, 
and  should  not  be  obstructed  in  any  part  of 
it  On  this  state  of  the  case  we  are  clearly 
of  the  opinion  that  the  appellee  is  estopped 
to  build  this  new  room.  Certainly  the  right 
and  Justice  of  the  case  uphold  this  view.  It 
Is  also  due  to  be  said  tliat  whilst  the  provi- 
sions in  the  two  deeds,  the  one  from  Butler 
to  the  Citizens'  Bank,  and  the  one  from  the 
Citizens'  Bank  to  the  appellee,  to  the  effect 
that  the  grantee  should  have  the  property 
conveyed,  together  "with  all  and  singular 
the  improvements  thereon  situated  on  all  of 
the  aforesaid  land,  and  all  easements,  party- 
wall  agreements,  tenements,  and  heredita- 
ments thereunto  l>elonging,"  were  sufficient, 
whilst  not  conveying  any  easement,  to  put 
the  appellee  upon  notice  that  there  were 
party-wall  agreements,  etc  about  this  party 
wall  and  common  hall,  the  full  nature  and 
extent  of  which  he  had  nothing  to  do  to  as- 
c»tain  except  simply  to  inquire  of  the  ap- 
pellant. 

We  think  the  cases  of  Appeal  of  Cleland 
et  al..  133  Pa.  189,  19  Atl.  362,  7  L.  R.  A. 
7l>2,  and  Clark  v.  Henckel  (Md.)  26  Aa  1039, 
fully  support  this  view,  which  view,  we  may 
also  add,  as  an  important  consideration,  is 
In  strict  accordance  with  the  contemporane- 
ous construction  put  upon  the  verlml  agree- 
ment by  the  original  parties  to  the  agree- 
ment. In  the  case  of  Clark  v.  Henckel,  su- 
pra, the  owner  of  the  lot  conveyed  port  of  it. 


and  in  accordance  with  an  oral  agreement 
with  his  grantee  that  an  alley  should  be  left 
between  their  properties,  for  mutual  benefit, 
one  was  laid  out,  half  on  the  property  of 
each,  and  used  continuously  by  the  own«^ 
of  the  property  for  So  years.  It  was  held 
that,  the  agreement  having  been  fully  per- 
formed on  both  sides,  neither  should  inclose 
the  part  of  the  alley  which  had  been  taken 
from  his  property.  It  is  true  that  in  that 
case  there  had  been  an  adverse  user  for  a 
length  of  time  much  beyond  the  period  of 
prescription;  but  the  court,  quite  apart  from 
that,  holds  and  says:  "Now,  although  the 
parol  agreement  would  not  give  a  right  to 
the  alley,  yet  In  this  case  It  has  been  folly 
executed  by  both  parties,  each  one  contribut- 
ing a  portion  of  bis  land  to  make  the  all^. 
and  it  has  l)een  used  for  35  years  by  the  con- 
tracting parties,  and  those  who  have  suc- 
ceeded to  their  estates.  It  is  difficult  to  see 
how  the  right  of  the  complainant  can  be  im- 
pugned. It  has  all  the  elements  and  requi- 
sites of  validity.  Here  is  an  agreement  folly 
performed  on  both  sides.  If  any  monimoit 
of  title  were  requisite  for  the  protecOoa  of 
the  right  thus  acquired,  no  one  can  doobt 
that  a  court  of  equity  would  decree  it." 

In  the  case  of  Appeal  of  Cleland  et  al., 
supra,  the  owners  of  adjoining  lots  built  a 
single  building  covering  both  lots.  The  only 
access  to  the  upper  stories  was  by  stairs 
which  were  altogetber  on  one  lot ;  and  it  was 
held  that  the  erection  of  such  building  con- 
stituted an  executed  license  in  the  nature  of 
an  easement  on  the  part  of  the  owner  of 
said  lot,  allowing  the  owner  of  the  other  lot 
to  use  such  stairs,  and,  further,  that  par- 
chasers  of  the  lot  on  which  the  stalra  stood, 
being  affected  with  notice  of  the  license  by 
the  mere  existence  of  the  building,  cannot 
prevent  the  owner  of  the  other  lot  from  using 
such  stairs.  The  court  observed  fortlier: 
"The  master  has  found  that  there  was  an 
express  agreement  between  Mr.  Phelps  and 
Mr.  Pierce  with  regard  to  the  use  of  the 
stairways  now  In  question.  There  Is  sof- 
flclent  evidence  to  sustain  this  in  the  testi- 
mony of  the  architect,  Mr.  Perry.  If  this 
be  so,  Mr.  Phelps  could  not  subsequently  re- 
pudiate or  revoke  it,  after  Mr.  Pierce,  in 
reliance  upon  it,  had  consented  to  the  erec- 
tion of  the  building  in  its  present  form.  So 
far  as  it  is  necessary  to  the  plaintUTs  case, 
we  affirm  tills  finding  of  the  master.  Bat 
as  said  at  the  ontstart  we  do  not  consider 
the  existence  of  an  express  contract  essential 
The  circumstances  to  which  we  have  referred 
of  themselves  clearly  raise  an  equitable  es- 
toppel in  favor  of  the  one  party  and  against 
the  other.  There  is  no  doubt  but  that  ttae 
present  arrangement  of  the  building  was 
recognized  at  the  time  to  be  for  the  mutoaj 
advantage  of  all  parties  concerned;  and,  so 
far  as  it  is  of  such  mutual  advantege,  this 
advantege  cannot  be  denied  by  either  party 
to  the  otbw.    Mr.  Pierce^  for  instance,  could 
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not  cat  oft  access  through  the  corridors  on 
the  second  and  third  floors  from  the  Phelps 
to  the  Dickson  part,  nor  vice  versa.    For  the 
same  reason  the  owners  of  the  Phelps  part 
cannot  Interfere  with  the  free  and  common 
mw  by  the  owners  and  tenants  of  the  Fierce 
part  of  the  corridors  and  stairways  which 
happen  to  be  npon  their  side  of  the  property. 
The  building  being  cast  by  common  consent 
in  Its  present  permanent  form,  neither  party 
can  revoke  the  arrangement,  upon  the  faith 
of  which  the  money  of  the  other  has  been 
expended.    Each  and  every  part  Is  affected 
with   what.  In  Its  nature,   Is  a  permanent 
servitude,    so   long    as    the   building   Itself 
stands.    It  cannot  be  changed  from  Its  pres- 
ent form,  nor  the  right  of  common  access  now 
provided  for  be  interfered  with,  at  the  will 
of  either  party,  but  only  by  the  common  con- 
sent of  all.    'A  right  of  this  character,  whUe 
not  strictly  on  easement,  is  in  the  nature  of 
one.    It  is  really  a  permission  or  license,  ex- 
press or  Implied,  to  use  the  property  of  an- 
other in  a  particular  manner  or  for  a  par- 
tlcalar  purpose.    Where  this  permission  has 
led  the  party  to  whom  it  has  been  given  to 
treat  his  own  property  in  a  way  In  which  he 
would  not  otherwise  have  treated  It,  as  by 
the  erection  or  construction  of  permanent 
improvements  thereon,  it  cannot  be  recalled 
to    his    detriment    Having    expended    his 
money  upon  the  faith  of  it,  and  not  being 
able  to  be  restored  to  his  original  position, 
equity  will  not  allow  the  permission  to  be 
revoked  In  breach  of  snch  faith.    This  has 
given  rise  to  the  doctrine  of  executed  or  ir- 
revocable  licenses.    This    doctrine   obtained 
an  early  foothold  In  Pennsylvania,  and  has 
been    consistently    adhered    to    ever    since.' 
*    *    *    The    defendants    are    furthermore 
affected  with  both  actual  and  constructive 
notice  of  the  right  to  which  the  plaintiff  lays 
claim.    Not  only  were  they  directly  notified 
of  Its  existence,  but  they  could  not  use  their 
eyes  without  having  It  plainly  called  to  their 
attention.    It  was  an  evident  servitude  ex- 
isting over  the  one  building  In  favor  of  the 
other,  and  arising  ont  of  the  permanent  form 
In  which  the  building  had  been  constructed. 
They  were  thus  put  npon  such  inquiry  as 
would  have  elucidated  the  facts  npon  which 
the  plaintiff  now  justly  relies,  and  are  bound 
thereby." 

We  think  this  statement  of  the  law  Is  not 
only  eminently  Just,  but  perfectly  sound,  and 
coven  the  case  In  hand  fully.  Wherefore 
the  decree  Is  reversed,  and  a  final  decree 
will  be  entered  here,  reinstating  tlte  injunc- 
tion and  making  it  perpetual. 


(93  UiM.  4X0 

FIDBLITZ   BIUT.  UFB   INS.   CO.   ▼.   MI- 

AZZA.     (No.  13,86&) 
(Supreme  0>nrt  of  Mississippi.    April  12,  1909.) 

1.  Afpeai.    and    Emob    (i    1195*)— Law    of 
Case— Effkot  or  Fobmeb  Opinion. 

A  itatement,  in  an  opinion  on  a  former  ap- 
peal in  an  action  on  a  life  policy,  that  the  ques- 


tion whether  insured  misrepresented  In  his  ap- 
plication for  insurance  any  matter  material  to 
the  risk  should  have  gone  to  the  jury,  is  not 
law  of  the  case,  requiring  the  jury  to  pass  on 
the  materiality  of  the  testimony. 

[EA.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  4661;  Dec.  Dig.  f  1195.*] 
2.  Appeal   and    Ebbob    (S    1195*)— Law    or 

Case— ErFECT  of  Fobmeb  Opinion. 

A  statement,  in  an  opinion  on  a  former 
appeal  in  an  action  on  a  life  policy,  that  it 
could  hardly  be  doubted  that,  if  insured  had 
fully  disclosed  the  character  of  an  illness,  insurer 
woold  not  have  insured  him,  is  not  the  law  ot 
the  case,  precluding  a  finding  of  no  material  mis- 
representation by  insured  in  his  application. 

[M.  Note. — For  other  cases,  see  Appeal  and 
EJrror,  Cent  Dig.  i  4661;    Dec.  Dig.  S  1195.*] 

8.  iNStTBANCB  (8  6C8*)— Action  on  Life  Pol- 
lOT— Jubt  Question— MATKBiAXJxr  or  Mis- 
bepresentation. 

Whether  a  misrepresentation  by  insured  re- 
specting an  illness  in  applying  for  life  insurance 
might  have  influenced  the  company  in  insuring 
him  held,  under  the  evidence  in  an  action  on 
the  policy,  a  jury  question. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  i  1738;    Dec.  Dig.  {  668.*] 

4.  INSUBANCE  (f  258*)— Lefb  Insdbancb— Ap- 
plications—CoNSTBUcnvE  Notice  to  In- 

SUBEB. 

A  life  insurer,  notified  by  an  applicant  that 
he  had  had  an  attack  of  insomnia  and  nervous- 
ness, necessitating  the  attendance  of  a  physi- 
cian and  confinement  in  a  sanatorium,  was  charg- 
ed with  knowledge  of  the  symptoms  and  conse- 
quences usually  and  reasonably  resulting  from 
such  attacks. 

[E}d.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  »  553;   Dec.  Dig.  f  258.*] 

5.  INSUBANCE  (§  669*)  —  Actions  on  Life 
Policies— Instbuctionb. 

Where,  in  an  action  on  a  life  policy,  it  was 
a  jury  question  whether  a  misrepresentation  by 
insured  respecting  an  illness  in  applying  for 
insurance  might  nave  influenced  the  company 
in  insuring  him,  it  was  not  reversible  error  to 
instruct  that  plaintiff  could  recover  if  insured 
made  no  untrue  statements  constituting  misrep- 
resentations material  to  the  risk. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  {  1775 ;   Dec  Dig.  {  669.*] 

6.  INSUBANCE  (S  668*)— Actions  on  Life  Pol- 
icies—Jubt  Questions. 

In  an  action  on  a  life  policy,  defended  for 
misrepresentation  in  the  application  respecting 
a  former  illness,  it  is  a  jury  question  whether 
Insured  sufficiently  went  into  the  details  of  bis 
illness,  where  be  disclosed  in  general  terms  the 
nature  of  the  malady. 

[Eld.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  {  1738;  Dec.  Dig.  8  668.*] 

Appeal  from  Ch:cuit  Ckturt,  Hinds  County; 
W.  H.  Potter,  Judge. 

Action  by  Emma  S.  Mlazza  against  the 
Fidelity  Mutual  Life  Insurance  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
I>eals.    Affirmed. 

See,  also,  46  South.  817. 

Suit  to  recover  the  proceeds  of  an  insur- 
ance policy  on  the  life  of  her  deceased  hus- 
band, Peter  Mlazza.  The  case  was  submit- 
ted to  a  Jury  under  instructions  of  the  court 
and  a  verdict  returned  for  plaintiff,  and  de- 
fendant appeals. 

Alexander  &  Alexander,  for  appellant 
McWlllle  &  Thompson,  for  appellee. 
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FliETCHBlR,  3.  This  case  la  before  tbe 
coort  for  tbe  second  time.  On  tbe  first  trial 
In  the  circuit  conrt  a  peremptory  Instruction 
was  given  in  favor  of  tbe  appellee,  mainly 
apoD  the  ground  that  the  Insurance  contract 
was  to  be  construed  according  to  tbe  laws 
of  Pennsylvania,  in  which  state  a  misrepre- 
sentation will  not  avoid  tbe  policy,  unless 
made  with  knowledge  of  tbe  falsity  of  the 
representation.  This  court  reversed  tbe  case, 
holding  that  the  contract  must  be  construed 
according  to  tbe  laws  of  Mississippi,  and  that 
evidence  tending  to  show  that  tbe  r^reeen- 
tations  were  untrue  was  competent.  It  was 
further  held  that  representations  material 
to  tbe  contract  have  tbe  force  of  warran- 
ties in  Missisaippl,  but  that  representations 
in  regard  to  immaterial  matters  will  not  de- 
feat a  recovery.  See  Fidelity  Mutual  Life 
Ins.  Co.  V.  Miazza,  46  South.  817.  Upon  the 
remanding  of  the  case  to  tbe  circuit  court, 
it  was  tried  anew,  some  additional  evidence 
being  introduced,  and  tbe  issues  were  sub- 
mitted to  the  jury,  resulting  in  a  verdict  for 
tbe  plaintiff,  from  which  the  Insurance  com- 
pany prosecutes  this  appeal. 

It  Is  insisted  on  behalf  of  i3xe  appellant 
that  tbe  court  erred  in  submitting  to  the 
Jury  the  question  of  whether  tbe  alleged 
misrepresentations  by  tbe  insured  were  or 
were  not  material.  On  tbe  other  band,  ap- 
pellee insists  that  tbe  law  of  the  case  was 
settled  in  tbe  former  opinion,  and  that  cer- 
tain language  therein  contained  requires 
that  the  Jury  shall  pass  on  tbe  materiality 
of  the  testimony.  That  language  Is  as  fol- 
lows: "The  question  should  have  gone  to 
the  Jury  to  determine  whether  or  not  there 
bad  been  any  misrepresentatibn  by  Mlazza, 
in  bis  application  for  Insurance,  of  a  matter 
material  to  tiie  risk."  We  do  not  think  that 
this  lang^uage  can  be  so  construed  as  to  hold 
that  it  was  in  this  case  necessarily  tbe  prov- 
ince of  the  Jury  to  pass  upon  tbe  materiality 
of  tbe  testimony.  Tbe  language  merely 
holds  that  it  was  for  tbe  Jury  to  say  wheth- 
er the  misrepresentation  shown  to  be  mate- 
rial was  in  fact  made  by  tbe  assured.  We 
think  tbe  language  of  the  opinion  leaves  It 
as  an  open  question  whether  or  not  the 
Jury  should  have  been  given  tbe  right  to 
decide  as  to  tbe  materiality  of  any  particular 
misrepresentation.  Tbe  appellant,  on  tbe 
other  band,  insists  that  tbe  former  opinion 
strongly  intimates,  U  it  does  not  positively 
decide,  that  tbe  case  was  one  for  a  peremp- 
tory IJistractlon,  unless  the  testimony  of 
the  Memphis  physicians  should  be  ovw- 
tbrown.  They  base  this  contention  upon  tbe 
following  language  used  in  tbe  former  opin- 
ion: "In  this  case  it  can  hardly  be  doubted 
that.  If  there  bad  been  full  disclosure  on  tbe 
part  of  Mlazza  as  to  tbe  character  of  bis 
illness  in  1903,  it  might  reasonably  have  in- 
fluenced the  company  not  to  make  tbe  con- 
tract of  Insurance."  And  so,  responding  to 
what  counsel  conceived  to  be  tbe  view  of 
the  court  as  thus  expressed,  the  insurance 


company  offered  evidence  to  the  effect  that. 
If  the  chief  medical  examiner  of  tbe  com- 
pany had  known  all  the  facts  testified  to  by 
tbe  Memphis  physicians,  the  policy  wonld 
never  have  been  issued.  We  think  that  this 
excerpt  from  the  opinion  does  not  indicate 
that  tbe  Jury  was  without  power  to  hold 
that  there  bad  been  no  material  misrepre- 
sentation of  fact  It  will  not  do  to  say  that 
an  insurance  company  can  change  an  Imma- 
terial misrepresentation  Into  a  material  one 
merely  by  having  Its  medical  men  assert 
that,  had  they  known  all  tbe  facts,  tbe  con- 
tract would  not  have  been  completed;  and 
tbe  opinion  Intimates  as  much,  since  It  is 
said  that  "it  might  reasonably  ))&ye  Influ- 
enced the  company."  It  is  evident  that  tbe 
question  of  whether  it  might  have  Influenc- 
ed tbe  company  was  essentially  a  question 
of  fact  for  tbe  determination  of  tbe  Jury. 
We  think,  therefore,  that  tbe  former  opin- 
ion in  this  case  does  not  decide  either  way 
tbe  questions  which  are  now  pressed  upon 
our  attention.  We  are,  therefore,  left  free 
to  decide  these  questions  upon  the  present 
appeal. 

Mr.  Bilazza,  in  making  application  to  the 
company,  and  in  bis  medical  examination, 
and  in  bis  statement  to  the  company's  local 
examiner,  stated  substantially  that  be  bad 
been  sick  In  Memphis  in  the  year  1903;  that 
he  was  at  that  time  doing  both  day  and 
night  work,  bad  insomnia  and  nervousness 
for  two  weeks,  and  was  attended  by  Dr.  J. 
B.  Stanley,  and  that  be  was  troubled  with 
insomnia  for  three  weeks.  He  further  stated 
to  Dr.  Hunter,  tbe  company's  examining  sur- 
geon, that  he  bad  been  treated  in  a  sana- 
torium in  Memphis.  So  far  these  statements 
were  absolutely  true.  It  appears,  however, 
from  the  testimony  of  the  physicians  in 
Memphis,  that  this  disorder  was  accompa- 
nied by  acute  dementia;  that  he  was  nerv- 
ous and  in  a  very  anemic  condition,  amount- 
ing to  profound  autointoxication.  This  mal- 
ady, however,  yielded  to  treatment,  so  that 
in  four  days  Mlazza  was  wholly  restored  to 
reason,  and  after  discharge  from  tbe  sana- 
torium was  nltlmately  restored  to  what  ap- 
peared to  be  perfect  health.  We  are  not 
able  to  say,  as  a  matter  of  law,  that  the  dis- 
closure made  by  Mlazza  was  not  full  and 
complete  in  any  reasonable  or  substantial 
sense.  Tbe  company  was  notified  that  he 
bad  an  attack  of  Insomnia  and  nervousness, 
necessitating  tbe  attendance  of  a  pbyBiclan 
and  bis  confinement  in  a  sanatorium;  and 
tbe  company  must  be  charged  with  knowl- 
edge of  the  symptoms  and  consequences 
which  usually  and  reasonably  result  from 
such  an  attack.  There  is  no  showing  here 
that  tbe  appellant's  dementia  and  autoInto.Ti- 
catlon  existed  independent  of  the  insomnia 
and  nervousness,  of  which  notice  was  given, 
and  we  are  not  able  to  say  that  these  phe- 
nomena are  anything  more  than  symptoms 
of  tbe  illness  disclosed.  It  is  a  matter  of 
common  knowledge  that  temporary  dementia 
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majr  attend  many  ordinary  anments.  In- 
deed, it  1b  not  nnuanal  for  patients  safferlng 
ttom  typhoid  fever  or  pneumonia  to  mani- 
fest all  the  symptoms  of  a  deranged  person 
during  the  contlnoance  of  the  Illness  In  its 
moat  critical  stages,  and  yet  It  wonld  be 
unreasonable  to  hold  that  an  applicant  for 
life  Insurance  most  disclose  all  the  peculiar 
derangements  which  attend  an  attack  of 
one  of  these  serious  ailments.  And  so  we 
conclode  that  the  question  was  properly  left 
to  tiie  Jury  to  say  wtaetiier  the  dlsdosore 
made  by  Mlazza  was  or  was  not  In  reality  a 
full  and  complete  disclosure  as  to  his  Illness 
In  Memphis. 

In  this  sense  it  was  not  rererslble  error 
for  the  conrt  to  give  an  instruction  that  the 
jury  should  find  for  the  plalntltr  If  they  be- 
lieved that  the  applicant  had  made  no  un- 
true statements,  snch  aa  to  constitute  mis- 
representations which  were  material  to  the 
risk.  We  are  not  to  be  understood  as  hold- 
ing that  In  all  cases  the  question  of  the 
materiality  of  the  misrepresentations  should 
be  submitted  to  the  Jury.  We  desire  to  care- 
fully limit  this  opinion  to  the  facts  of  this 
particular  case.  We  only  hold  that  where 
there  has  been  a  disclosure  of  this  kind,  set- 
ting out  In  general  terms  the  nature  of  the 
malady,  it  becomes  peculiarly  a  question  of 
fact  for  the  Jury  as  to  whether  the  appll- 
.  cant  has  sufficiently  gone  Into  details  of  hla 
Illness.  Of  course,  many  cases  might  be 
Imagined,  where  there  had  been  no  disclo- 
sure as  to  a  serious  illness,  in  which  a  per- 
emptory instruction  for  the  insurance  com- 
pany would  be  proper;  but  it  is  erecting  too 
dlfflcnlt  a  standard  to  say  that  the  appli- 
cant In  every  case  must  give  a  detailed  his- 
tory of  the  illness  with  which  he  was  af- 
flicted. In  this  case  the  insurance  com- 
pany secured  instructions  by  which  the  Jury 
was  Informed  that  it  was  the  duty  of  the 
applicant  to  make  a  fnll  and  complete  dis- 
closure, and.  If  such  disclosure  was  not  made 
as  to  facts  which  would  materially  affect 
the  risk,  then  the  verdict  must  be  for  the 
defendant  We  think  that  this  was  as  much 
as  the  company  was  entitled  to  under  the 
peculiar  facts  of  this  cas» 

affirmed* 

(96  Htn.  42») 

BTNTJM  V.  DALTON.    (No.  13,960.) 

(Sopieme  Court  of  Minissippi.    April  19,  1909.) 

MONKT  Rkcstvbd  (|  6*)— Rkiovebt— DounLx 
Patwent. 

The  fact  that  defendant,  who  brought  back 
a  fagitive  from  justice,  obtained  an  allowance 
for  expenses,  under  Code  1906,  i  2212,  for  re- 
turning the  fugitive,  did  not  affect  a  contract 
between  him  and  plaintiff  whereby  the  latter 
advanced  a  specified  sum  for  expenses  for  the 
return  of  the  fugitive,  and  plaintiff  could  not 
recover  audi  sum  from  defendant 

[Bd.  Note. — For  other  cases,  see  Money  Re- 
ceive^ Cent  Dig.  S  27 ;  Dec.  Dig.  i  6.«] 


Appeal  from  drcalt  Court,  Alcorn  County; 
B.  O.  Sykes,  Judge. 

"To  be  officially  reported." 

Action  by  L.  8.  Dalton  against  N.  M.. 
Bynum.  From  a  Judgment  for  plaintiff, 
defendant  appeals.    Beversed  and  rendered. 

One  Helms  had  been  charged  by  affidavit 
with  crime  committed  in  Mississippi  and 
had  absconded  to  the  state  of  Kansas.  Dal- 
ton, who  was  interested  in  seeing  Helms  pros- 
ecuted, secured  the  services  of  Bynum  to  go 
to  Kansas  and  bring  the  fugitive  back,  and 
gave  him  |200  out  of  which  to  pay  his  ex- 
poises.  A  requisition  was  obtained,  and 
Bynum  was  named  as  the  agent  of  the  state 
of  Mississippi  to  return  said  fugitive.  He 
4leparted  for  Kansas,  and  brought  Helms 
back,  and  returned  to  Dalton  $120,  stating 
that  $80  was  consumed  in  expenses.  After- 
wards Bynum  put  In  an  application  before 
the  board  of  supervisors  of  the  county,  un- 
der section  2212  of  the  Code  of  1906,  for 
expenses  in  bringing  back  the  prisoner,  and 
set  up  the  fact  that  he  had  not  received,  nor 
claimed,  any  reward  from  the  state,  county, 
or  any  person,  and  he  was  thereupon  al- 
lowed the  sum  of  $139.80  by  the  county. 
Thereafter  Dalton  demanded  of  Bynum  re- 
payment of  the  sum  of  $80,  which  Dalton  had 
given  him  to  go  after  the  fugitive.  Bynum 
refused  to  pay  back  the  money,  and  Dalton 
brought  suit  From  a  judgment  for  plaintiff, 
the  defendant  appeals. 

The  appellee  does  not  contend  that  the 
$80  sued  for  was  not  Bt)ent  for  legitimate  ex- 
penses, but  bases  his  right  to  recover  on  the 
ground  that  appellant  was  afterwards  al- 
lowed his  expenses  by  the  county.  Appel- 
lant contends  that  appellee  employed  him 
and  agreed  to  give  him  his  expense  money 
to  go  after  Helms  and  return  him  to  the 
state,  and  that  the  transaction  was  made 
with  bim  as  a  private  Individual,  and  not  as 
an  official  of  any  sort,  or  as  a  representative 
of  the  Btat&  Section  2212  of  the  Code  of 
1906  is  as  follows:  "Any  party,  acting  under 
a  requisition  of  the  Governor,  who  brings 
back  to  this  state  and  delivers  to  the  sher- 
iff of  the  county  where  the  offense  is  alleged 
to  have  been  committed,  a  person  charged 
with  felony,  shall  receive,  to  be  paid  out  of 
the  county  treasury  on  the  order  of  the  cir- 
cuit court  and  of  the  board  of  supervisors, 
twenty  cents  a  mile  for  the  distance  neces- 
sarily traveled  in  coming  from  the  place  of 
arrest  to  the  place  of  delivery;  but  the  same 
shall  not  be  paid  to  any  party  who  has  re- 
ceived, or  who  claims  a  reward  from  the 
state,  county,  or  person." 

Lamb  &  Johnston,  for  appellant  Bennett 
&  Sweat  for  appellee. 

WHITFIEiLD,  0.  J.  The  relations  be- 
tween Bynum  and  Dalton  are  governed  by 
the  contract  between  them  that  Dalton  was 


•For  ethw  casM  ■«•  urn*  topic  and  MCtloa  NUMBER  la  Dm.  *  Am.  Digs.  U07  t«  data,  A  Reporter  Indexes 


Digitized  by 


Google 


1020 


48  80UTHBBN  RBPORTER. 


(Mln. 


Dfe 


to  pay  Byniuo'i  ezpenaes.  The  expenses  are 
conceded  to  hare  been  $80,  and  that  la  all 
that  Bynum  retained  of  the  $200  originally 
handed  him  by  Dalton.  It  was  no  concern 
to  Dalton  what  occurred  between  Bynom 
and  the  board  of  guperrlsors.  That  waa  a 
matter  between  Bynum  and  the  state. 

The  court  below  erred,  the  Judgment  Is  re- 
rersed.  and  Judgment  will  be  entered  here 
for  the  appellant 

(t6  uiw.  S4T) 

FHCONIX  INS.  OO.  y.  SMITH.    (No.  18,844.) 

(Supreme  Court  of  Miasissippl.    April  19, 1909.) 

1.  Equitt  (§  201*)  —  Pleadino  —  FOBM  AND 
RBQUisrrEs  of  Cboss-Bili.. 

Code  1906,  S  587,  permitting  a  defendant 
In  a  chancery  loit  "to  make  hit  answer  a 
cross-bill,"  does  not  require  that  the  part  of 
the  pleading  constituting  the  cross-bill  be  sep- 
arate and  distinct  from  the  part  constituting 
the  answer,  and  the  repetition  of  ayermenta  in 
the  anawer  is  not  necessary. 

[EU.  Note.— For  other  cases,  sea  Equity,  Dec. 

*g.  S  201.»] 

2.  INSTJBANCB  (|   249*)  —  Cancmxatiow  or 
Policy— Actions— CBOss-Bnx. 

In  an  action  by  an  insurance  company  to 
cancel  a  policy  as  obtained  by  fraud,  and  be- 
cause the  agent  was  not  permitted  to  insure 
Sroperty  at  that  place,  defendant  answered, 
enyine  any  knowledge  of  the  limitations  placed 
upon  the  agent  as  to  territoir,  and  ayerred  that 
the  policy  was  taken  out  ia  good  faith,  and 
that  there  was  an  error  in  the  policy  in  describ- 
ing the  property.  The  suit  was  begun  after 
the  property  was  destroyed,  and  defendant  by 
leave  of  court  amended  his  answer,  making  it 
a  cross-bill,  and  prayed  "that  the  policy  he 
reformed  and  paid."  Beld,  that  the  cross-bill 
contained  sufficient  ayermenta  to  b«  good  as 
against  a  demurrer. 

[EU.  Note.— For  other  cases,  see  Insurance, 
Dec.  Dig.  t  249.*] 

8.  INSUBANCK  ({  623*)— Actions— LnoTATioifs 
BT  Pbovision  of  Pouoy— Watveb. 

The  stipulation  in  a  policy  of  insurance, 
requiring  smt  to  be  brongot  within  one  year 
after  the  loss,  is  for  the  benefit  of  the  insurer, 
and  may  be  waived  by  it,  and  will  not  be 
available  where,  after  a  loss  occurs,  the  insur- 
ance company  files  a  bill  to  cancel  the  policy, 
although  a  cross-bill  in  such  action,  asking  for 
an  enforcement  of  the  policy,  was  filed  more 
than  a  year  after  the  loss. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  i  1551 ;    Dec.  Dig.  {  623.»] 

Appeal  from  Chancery  Court,  Tunica 
County;    Percy  Bell,  Chancellor. 

Action  by  the  Phcenlx  Insarance  Company 
against  J.  O.  Smith.  PlaintlfC  demurred  to 
an  amended  answer.  The  demurrer  was 
overruled,  and  plaintlft  appeals.  Affirmed 
and  remanded. 

The  appellee.  Smith,  was  the  owner  of  a 
storehouse  and  stock  of  goods  near  the  town 
of  Pentecost  The  land  on  which  the  store 
was  situated  was  leased  land.  Smith  applied 
to  the  agent  of  the  appellant  insurance  com- 
pany, one  Dorsey,  and  secured  Insurance  on 
the  storehouse  and  stock  of  goods  for  the 
sum  of  $5,000.    The  policy  coyered  a  period 


of  one  year  from  Noyember  9,  1902,  but  was 
not  delivered  to  Smith  unto  about  March  of 
1903.  The  premium  for  one  year  was  paid 
by  Smith.  The  policy  described  the  proper- 
ty as  situated  in  the  town  of  Pentecost  In 
June,  1903,  the  property  insured  was  destroy- 
ed by  flre,  and  in  October,  1003,  the  appel- 
lant insurance  company  filed  a  bill  in  chan- 
cery against  Smith  and  Dorsey  for  the  pur- 
pose of  haying  the  said  policy  canceled  on 
the  ground  that  it  was  obtained  by  fraud; 
that  Dorsey,  the  agent  was  not  permitted  by 
the  company  to  Insure  property,  except  in 
and  around  the  town  of  Tunica ;  that  it  was 
not  the  kind  of  risk  that  the  company  bad 
anthorized  its  agent  to  take;  that  the  title 
to  the  land  on  which  the  property  burned 
was  situated  was  not  in  fee  simple  in  the 
applicant;  that  Smith  did  not  take  an  in- 
rentory  of  his  goods,  as  required  by  the 
terms  thereof,  nor  did  he  keep  a  record  of 
sales;  that  bad  the  true  facts  been  known 
to  the  company,  this  policy  would  not  have 
been  issued;  and  the  prayer  of  the  bill  is 
for  a  cancellation. 

In  November,  1903,  the  defendants  answer- 
ed, denying  the  allegations  of  the  bill.  In 
bis  answer  Smith  denies  any  knowledge  of 
the  limitations  placed  upon  Dorsey,  the  agent 
as  to  territory,  and  avers  that  the  policy  was 
taken  out  In  good  faith,  and  that  it  was  er- 
ror on  the  part  of  the  agent  not  describing  . 
the  property  as  being  situated  near  Pente- 
cost, since  the  agent  knew  the  location  of 
the  property.  The  case  was  continued  from 
term  to  term,  and  in  1907,  by  leave  of  the 
court.  Smith  amended  his  answer,  making 
it  a  cross-bill,  and  asking  for  affirmative  re- 
lief by  inserting  the  following  prayer,  to  wit: 
"That  the  policy  be  reformed  and  paid." 

To  this  answer  a  demurrer  was  Interposed, 
which  raised  the  following  questions:  (1) 
That  the  relief  asked  for  by  the  cross-bill 
was  not  sought  witliin  12  months  after  the 
flre,  as  provided  by  the  terms  of  the  policy, 
barring  suit  after  12  months;  (2)  that  the 
cross-bill  did  not  sufficiently  set  np  the  facts. 
This  demurrer  was  overruled,  and  this  ap- 
peal is  prosecuted. 

J.  W.  Cntrer,  for  appellant  Fontaine  & 
Fontaine  and  May,  Flowers  ft  Whitfield,  for 
appellee. 

ALEXANDER,  Special  Judge.  Under  sec- 
tion 687,  Code  1906,  which  permits  a  defend- 
ant In  a  chancery  suit  '^  make  his  answer 
a  croBS-blU"  against  the  complainant  or  his 
codefendant  It  is  not  required  that  the  part 
of  the  pleading  constituting  the  cross-bill  be 
separate  and  distinct  from  the  part  constitut- 
ing the  answer,  and  a  repetition  of  aver- 
ments, contained  In  the  answer  Is  not  neces- 
sary. The  answer  was  evidently  drafted 
without  any  thought  at  the  time  of  making 
it  a  cross-bill,  and,  if  viewed  as  a  cross-biU, 
Is  vague  and  Inartificial,  eq>eclally   in  its 
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nyerraeatB  as  to  the  amonnt  of  tbe  loss ;  bat 
It  contains  sufficient  averments  to  make  It 
good  as  against  a  demnrrer. 

The  stlpnlation  in  the  policy  of  Insurance 
requiring  snit  to  be  brought  within  one  year 
after  the  loss  is  for  the  benefit  of  the  insur- 
er. It  rests  solely  on  contract,  and  the  In- 
surance company  may  waive  the  provision 
or  by  Its  conduct  estop  Itself  to  plead  the 
lapse  of  the  period.  It  certainly  needs  no 
citation  of  authority  to  sustain  a  proposi- 
tion so  obvious  as  that  an  insurance  com- 
pany, which,  after  a  loss.  Instead  of  await- 
ing an  action  on  the  policy  or  the  expiration 
of  the  year,  flies  a  bill  against  the  insured 
to  cancel  the  policy  as  having  been  fraudu- 
lently procured,  or  because  of  noncompliance 
"With  various  provisions  cannot,  as  against 
a  cross-bin,  although  filed  more  than  a  year 
after  the  loss  and  seeking  recovery  therefor, 
be  permitted  to  avail  of  such  stipulation.  Al- 
though no  Injunction  against  bringing  suit 
on  the  policy  Is  Issued,  defendant  Is  warrant- 
ed In  assuming  that  the  Insurance  company, 
by  Impleading  him  In  a  court  of  competent 
Jorlsdlctlon  in  regard  to  the  very  matters 
necessarily  Involved  In  an  action  on  the  pol- 
icy, has  waived  the  benefits  which,  if  It  had 
stood  solely  on  the  defensive,  might  have 
accrued  from  the  limitation. 

Affirmed  and  remanded,  with  leave  to 
croBS-compIalnant  to  amend,  if  so  advised. 

(%  MlBS.  3ST) 
BBTAIL  LUMBER  DEALERS'  ASS'N  v. 
STATE  ex  rel.  ATTORNEY  GEN- 
ERAL.   (No.  13,301.) 

(Supreme  (3oart  of  MlaslBalppI.    April  12, 1908.) 

1,  Monopolies  (|  17*) — CkiKBiHATioNS  nr  Rk- 
BiBAiNT  or  Tbads. 

Under  Oode  1906,  c.  146,  i  6002,  provid- 
ing that  a  combination  Intended  to  binder  com- 
petition in  the  sale  or  purchase  of  a  commodi- 
ty shall  be  a  criminal  conspiracv,  it  la  inuna- 
terial  whether  the  means  adopted  be  peaceable 
and  otherwise  lawfaL  if  the  intent  be  to  ac- 
complish the  unlawful  object. 

[Ed.  Note.— For  other  cases,  see  Monopolies, 
Cent  Dig.  J  13;   Dec  Dig.  {  17.*] 

2.  MONOPOLIKS  ({  17*)— COKBnrATIONS  IK  Bk- 
STBAINT  OF  TbADB. 

Code  1906,  c.  145,  i  6002,  proTiding  that  a 
combination  intended  to  hinder  competition  in 
the  sale  or  purchase  of  a  commodity  shall  be  a 
criminal  conspiracy,  is  violated  by  a  combina- 
tion of  retail  lumber  dealers  under  an  agreement 
not  to  purchase  from  any  wholesale  dealer  com- 
peting with  retailers. 

[Ed.  Note.— For  other  cases,  see  Monopolies, 
Cent  Dig.  I  13;    Dec.  Dig.  J  17.*] 

Appeal  from  Chancery  Court,  Hinds  (boun- 
ty;  0.0.  Lyell,  Chancellor. 

BUI  by  the  State,  on  the  relation  of  the 
Attorney  General,  against  the  Retail  Lum- 
ber Dealers'  Association.  From  a  decree 
granting  a  perpetual  Injunction,  ordering  the 
dissolution  of  defendant,  and  enjoining  Its 
farther  operation,  defendant  appeals.  Af- 
firmed. 


E.  L.  Brown  and  Mayes  &  Longstreet,  for 
appellant  R.  V.  Fletcher  and  J.  B.  Stirling, 
Atty.  Qea.,  for  the  State. 

HARPER,  Special  Judge.  On  or  about  the 
14th  day  of  March,  1906,  certain  persons, 
partnerships,  and  corporations,  then  engaged 
in  the  retail  Inmber  business  In  Louisiana 
and  Mississippi,  organized  an  association 
known  as  the  "Retail  Lumber  Dealers'  As- 
sociation of  Mississippi  and  Louisiana."  A 
constitution  for  the  government  of  this  as- 
sociation was  duly  adopted  by  them.  • 

Under  the  head  of  "Declaration  of  Pur- 
pose," which  is  a  preamble  to  the  constitu- 
tion, we  find,  among  others,  the  following 
provision : 

"We  realize  the  convenience,  and  the  neces- 
sity, of  the  retail  lumber  dealer  to  every 
community,  and  we  are  Interested  in  the  pro- 
motion of  the  general 'welfare  and  the  per- 
petuation of  the  retail  lumber  business.  We 
recognize  the  absolute  right  of  every  person, 
partnership,  and  corporation  to  establish 
and  maintain  as  many  retail  yards  as  they 
may  wish,  whensoever  and  wheresoever. 
We  recognize  the  right  of  the  manufacturer 
and  wholesale  dealer  In  lumber  products  to 
sell  lumber  in  whatever  market,  to  what- 
ever purchaser,  and  at  whatever  price,  they 
may  see  fit  We  also  recognize  the  dis- 
astrous consequences  which  result  to  the  re- 
tall  dealer  from  direct  competition  with 
wholesalers  and  manufacturers,  and  appre- 
ciate the  importance  to  the  retail  dealer  of 
accurate  information  as  to  the  nature  and 
extent  of  such  competition  where  any  ex- 
ists. And,  recognizing  that,  we,  as  retail 
dealers  in  lumber,  sash,  doors,  and  blinds, 
cannot  meet  competition  from  those  from 
whom  we  buy,  we  are  pledged  as  memberf 
of  this  association  to  buy  only  from  manu- 
facturers and  wholesalers  who  do  not  sell 
direct  to  consumers,  where  there  are  retail 
lumber  dealers  who  carry  stock  commen- 
surate with  the  demands  of  their  communi- 
ties, and  we  are  pledged  not  to  buy  from 
lumber  commission  merchants,  agents,  and 
brokers,  who  sell  to  consumers,  but  do  not 
carry  stocks,  nor  from  a  manufacturer  who 
sells  to  such  lumber  commission  merchdUts, 
agents,  or  brokers." 

Article  2  of  said  constitution  provides  as 
follows : 

"The  object  of  this  association  Is  and  shall 
be  to  secure,  and  disseminate  amung  Its 
members,  any  and  all  legal  and  proper  in- 
formation which  may  be  of  Interest  or  value 
to  any  member  or  members  thereof.  In  his 
or  their  business  as  retail  lumber  dealers, 
and  to  carry  into  actual  effect  our  'Declara- 
tion of  Purpose.' " 

Article  3  of  said  constitution  provides  as 
follows : 

"Section  1.  No  rules,  regulations,  or  by- 
laws shall  be  adopted  in  any  manner  stifling 
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competition,'  limiting  production,  restraining 
trade,  regulating  prices,  or  pooling  profits. 

"Sea  2.  No  coercive  measurea  of  any  kind 
shall  be  practiced  or  adopted  towards  any 
retailer,  either  to  induce  him  to  Join  the 
association,  or  to  buy  or  refrain  from  buy- 
ing of  any  particular  manufacturer  or  whole- 
saler. Nor  shall  any  discriminatory  practi- 
ces on  the  part  of  this  association  be  used  or 
allowed  against  any  retailer  for  the  reason 
that  he  may  not  be  a  member  of  the  associa- 
tion, or  to  induce  or  persuade  him  to  become 
such  member. 

"Sec.  3.  No  promises  or  agreements  shall 
be  requisite  to  membership  in  this  associa- 
tion, saye  those  provided  in  these  'Articles 
of  Association  and  Declaration  of  Puri>ose,' 
nor  shall  any  members  be  restricted  to  any 
particular  territory,  but  may  compete  any 
and  everywhere." 

Article  7  of  the  constitution  provides  as 
follows : 

"Section  1.  Report  of  Secretary. — Any 
member  of  this  association  having  cause  of 
complaint  against  a  manufacturer  or  whole- 
sale dealer,  or  his  agents,  because  of  stilp- 
ment  to  a  consumer,  shall  notify  the  secretary 
of  this  association  in  writing,  giving  as  full 
Information  in  reference  thereto  as  practi- 
cable, such  as  date  or  dates  of  shipment 
and  arrival,  car  number  and  Initials,  origi- 
nal point  of  shipment,  names  of  consignor 
and  consignee,  the  purpose  for  which  the 
material  was  or  Is  to  be  used,  and  sudx  oth- 
er particulars  as  may  be  obtainable.  Such 
notice  must  be  sent,  with  or  without  informa- 
tion in  detail,  within  30  days  after  the  re- 
ceipt of  shipment  at  point  of  destination,  and 
no  notice  shall  be  filed  of  any  such  sale  or 
shipment  occurring  within  60  days  after  the 
first  Issue  of  membership  list  succeeding  the 
acceptance  of  his  application.  Upon  receipt 
of  such  notice,  the  secretary  shall  first  ascer- 
tain whether  or  not  the  complaining  member 
carries  a  stock  conunensurate  with  the  de- 
mands of  his  community,  and.  If  he  finds 
that  such  stock  Is  not  carried,  he  shall  Ignore 
the  complaint,  unless  upon  application  of 
such  complaining  member  the  executive  com- 
mittee shall  reverse  his  finding;  but,  if 
he  find  that  such  stock  is  carried,  he  shall 
then  notify  the  manufacturer  or  wholesaler 
that  the  rules  of  this  association  do  not  al- 
low Its  members  to  buy  from  those  manu- 
facturers and  wholesalers  who  sell  to  con- 
sumers, and  unless  such  manufacturer  or 
wholesaler  shall  satisfy  the  secretary  that 
the  complaint  is  not  well  founded  the  secre- 
tary shall  report  the  facts  to  the,  executive 
committee,  and  upon  tb«  approval  of  his 
finding  by  a  majority  of  the  executive  com- 
mittee the  secretary  shall  then  notify  the 
members  of  this  association  of  such  sale,  and 
they  shall  discontinue  to  buy  from  such 
manufacturer  or  wholesaler  until  notified  by 
the  secretary  that  such  wholesaler  or  manu- 
facturer does  not  sell  to  consumers  where 
there  is  a  retail  dealer  who  carries  a  stock 


commensurate  with  the  demands  of  Ais  com- 
munity; but  this  section  shall  not  aiqily  In 
cases  where  the  business  methods  or  finan- 
cial condition  of  such  retailer  will  not  jus- 
tify a  manufacturer  or  wholesaler  in  dealing 
with  him.  Under  no  circumstances  shall  the 
secretary  enter  Into  any  agreement  with  a 
manufacturer  or  wholesaler  that  any  one  of 
the  association  members  will  deal  with  him, 
nor  shall  he  in  any  case  exact  a  promise 
from  the  wholesaler  or  manufacturer  that 
he  will  not  sell  to  consumers,  nor  shall  any 
result  other  than  that  of  the  members  refus- 
ing to  buy  from  any  such  manufacturer  or 
wholesaler  follow  from  the  steps  taken  as 
hereby  provided. 

"Sec.  2.  The  foregoing  provisions  shall  ap- 
ply in  reported  cases  of  lumber  commission 
merchants,  agents,  and  brokers  who  sell  to 
consumers,  but  do  not  carry  stock,  and  as 
against  the  manufacturers  who  sell  to  such 
commission  merchants,  agents,  or  brokers. 

"Sec.  8.  Bach  member,  when  he  Joins  this 
association,  and  once  each  year  thereafter, 
and  oftener  If  the  secretary  shall  request  it, 
shall  furnish  the  secretary  a  list  of  those 
manufacturers  and  wholesalers,  and  their 
agents,  from  whom  he  makes  purchases  of 
lumber  and  other  building  materiala" 

Thereupon,  on  November  19,  1906,  the  At- 
torney General,  In  the  name  of  the  state, 
filed  a  bill,  in  which  he  set  out  the  foregoing 
facts,  and  alleged  that  said  association  was 
acting  In  violation  of  chapter  145,  §§  5002- 
6021,  Code  1906,  to  wit,  the  chapter  on 
"Trusts  and  Combines,"  showing  that  said 
association  was  a  trust  or  combine  in  re- 
straint of  trade,  and  intending  to  hinder 
competition  In  the  sale  or  purchase  of  a 
commodity,  contrary  to  the  provisions  of  said 
chapter.  Defendants  answered,  admitting  all 
the  substantial  facts  set  out  in  the  bill,  but 
denying  that  Its  association  was  an  unlawful 
combination  or  conspiracy,  either  in  restraint 
of  trade  or  In  violation  of  any  other  pro- 
vision of  said  chapter.  After  hearing  the 
cause  on  bill  and  answer,  the  chancellor  in 
the  court  below  held  that  the  association  was 
in  violation  of  law,  and  granted  a  perpetual 
injunction,  ordering  that  it  be  dissolved,  and 
enjoining  the  further  operation  of  said  or- 
ganization ;  and  from  this  decree  the  defend- 
ants appealed. 

We  have  each  of  us  carefully  read  the  able 
arguments  and  laboriously  reviewed  the  mass 
of  authorities  cited  by  counsel  In  this  case. 
It  Is  Indisputable  that  a  line  of  the  older  au- 
thorities, commencing  with  the  Bohn  Case, 
64  Minn.  223,  55  N.  W.  1119,  21  L.  R.  A.  337, 
40  Am.  St  Rep.  319,  and  ending  with  the 
Montgomery  Ward  Case  (O.  C.)  160  Fed.  413, 
hold  that  at  common  law,  and  under  the  par- 
ticular statutes  therein  construed.  It  is  law- 
ful for  retailers  to  combine  and  agree  not  to 
purchase  from  wholesalers  who  sell  direct  to 
consumers,  so  long  as  they  confine  them- 
selves to  a  simple  withdrawal  of  their  own 
patronage,  without  r^orting  to  any  agre«> 
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ment  with  the  wholesaler  direct,  or  threats, 
or  fines,  or  other  direct  coercive  measures. 
These  courts  base  their  decisions  upon  the 
theory  that  such  a  combination  is  a  legiti- 
mate protective  and  defenslTe  measure,  and 
that,  since  it  is  pertectly  lawful  for  each  in- 
dlvidnal  retailer  to  withdraw  his  patronage 
from  a  wholesaler  at  any  time  and  for  any 
cause,  It  is  equally  lawful  for  them  to  com- 
bine to  do  what  each  might  lawfully  do  in- 
dlTldually.  But  the  courts  of  Indiana,  Geor- 
gia, Nebraska,  and  Tennessee,  and  other 
states,  have  expressly  repudiated  the  grounds 
upon  which  the  former  decisions  were  rested, 
and  declare  the  doctrine  therein  annonnced, 
ttiat  what  one  may  lawfully  do  any  number 
may  combine  to  do,  to  be  untrue  and  un- 
sound, and  these  decisions  cite  many  instan- 
ces where  the  vice  and  harm  lies  In  the  com- 
bination alone. 

It  was  said  in  Bailey  y.  Master  Plumbers' 
Association,  103  Tenn.  09,  52  S.  W.  853,  46 
L.  R.  A.  661,  that  "it  Is  entirely  true,  as  in 
effect  observed  in  Macauley  Bros.  v.  Tlemey, 
19  R.  L  2S5,  33  AtL  1,  87  L.  R.  A.  455,  61  Am. 
St  Rep.  770,  and  in  Bohn  Mfg.  Co.  t.  Hollls, 
64  Mtam.  223,  66  N.  W.  1119,  40  Am.  St  Rep. 
319,  sub  nom.  Bohn  Mfg.  Co.  v.  Northwestern 
Lumbermen's  Asa'n,  21  L.  R.  A.  337,  that  in 
the  first  Instance  each  member  of  the  associa- 
tion had  a  perfect  legal  right  to  buy  material 
and  supplies  exclusively  from  any  dealer  or 
dealers  he  might  choose,  and  each  dealer  had 
an  equal  right  to  select  members  for  his  cus- 
tomers, and  to  confine  his  sales  to  them  only. 
These  were  Inherent  rights,  which  no  compet- 
itor was  authorized  to  dispute,  and  no  court 
empowered  to  control  or  curtail.  But  In  our 
opinion,  it  does  not  follow,  from  this  un- 
doubted freedom  of  Individual  member  and 
of  individual  dealer,  that  all  of  the  members 
may,  as  ruled  in  those  cases,  lawfully  enter 
Into  a  general  and  unlimited  agreement  In 
the  form  of  by-laws,  that  they  and  all  of 
them  will  make  their  purchases  from  only 
such  dealers  as  wUl  sell  to  members  exclu- 
sively. The  premise  does  not  Justify  the 
conclusion.  The  Individual  right  is  radical- 
ly dlfCerent  from  the  combined  action.  The 
combination  has  hurtful  powers  and  influen- 
ces not  possessed  by  the  Individual.  It 
threatens  and  Impairs  rivalry  in  trade,  covets 
control  In  prices,  and  seeks  and  obtains  its 
own  advancement  at  the  expense  and  in  the 
oppression  of  the  public.  The  difference  in 
legal  contemplation  between  Individual  right 
and  combined  action  in  trade  is  seen  in  num- 
erous cases.  Any  one  of  several  commercial 
firms  engaged  in  the  sale  of  India  cotton  bag- 
ging had  the  right  to  suspend  its  sale  for  any 
time  it  saw  flt  Tet  an  agreement  between 
all  of  them  to  make  no  sales  for  three  months 
without  the  consent  of  the  majority  "was  pal- 
pably and  unequivocally  a  combination  In  re- 
straint of  trade.'  India  Bagging  Association 
T.  Kock,  14  La.  Ann.  194.  Any  one  of  several 
companies  had  the  right  to  sell  the  whole 
or  only  a  part  of  its  output  to  only  such  per- 


sons, in  only  such  territory,  and  at  only  such 
prices,  as  It  pleased;  yet  it  was  inimical  to 
the  interest  of  the  public  and  unlawful  for 
them  to  combine  and  agree  that  those  mat- 
ters should  be  determined  and  controlled  by 
an  agency  jointly  created  for  that  purpose." 
This  latter  view  commends  Itself  tn  our  judg- 
ment and  appears  to  be  founded  iq>on  sound 
reason  and  just  observation. 

Again,  it  Is  said  that  It  must  appear  cer- 
tain that  the  means  adopted  by  the  retailers 
will  be  effective,  and  that  as  a  necessary  re- 
sult of  their  action  competition  will  be  stifled 
and  the  freedom  of  trade  restrained.  This 
argument  has  met  with  favor  with  some 
courts.  In  construing  the  common  law  and 
particular  statutes.  But  we  take  it  that  the 
Legislature  of  this  state  must  have  had  In 
view  all  of  these  various  and  vexing  ques- 
tions, and  sought  to  set  them  at  rest  in  the 
plain  and  explicit  language  used  therein. 
Under  our  statute,  which  provides  that  a 
combination  "Intended  to  hinder  competition 
In  ♦  •  •  the  sale  or  purchase  of  a  com- 
modity shall  be  a  criminal  conspiracy,"  it  is 
unimportant  to  consider  whether  the  means 
adopted  are  calculated  to  be  effective  or  not. 
The  vital  question  is  the  design,  the  purpose, 
the  intent  of  the  combination ;  and  it  is  like- 
wise unimportant  to  consider  whether  the 
means  adopted  be  peaceable  and  otherwise 
lawful.  If  the  purpose  and  Intent  of  the  com- 
bination be  to  accomplish  the  unlawful  ob- 
ject 

Applying  these  principles  to  the  instant 
case,  It  is  plain  that  the  express  and  avowed 
object  and  purpose  of  this  combination  was  to 
prevent  the  wholesaler  from  competing  with 
the  retailer  in  selling  to  the  consumer.  Nor 
Is  this  avowed  purpose  conflned  to  a  preven- 
tion of  what  Is  sometimes  called  "unfair" 
competition,  but  to  any  and  all  competition  of 
every  sort  So  far  as  these  retailers  could 
prevent  It  was  their  purpose  and  Intent  if 
language  means  anything,  to  deter  the  whole- 
saler from  competing  with  the  retailer  In  sell- 
ing to  the  consumer  at  any  time,  in  any  place, 
and  at  any  price,  by  a  threat  of  the  with- 
drawal of  their  trade.  This,  we  believe.  Is 
directly  In  violation  of  the  plain  letter  of  the 
statute.  We  can  conceive  how  "unfair"  com- 
petition by  the  wholesaler  with  the  retailer 
might  under  certain  circumstances,  destroy 
the  retailer,  to  the  ultimate  detriment  of  the 
public,  thus  directly  stifling  competition. 
However,  we  have  no  sudi  case  before  us,  but 
only  the  case  of  a  combination  Intended  to 
destroy  all  competition  by  the  wholesaler 
with  the  retailer,  whether  fair  or  unfair. 
But  even  If  the  former  case  were  here  pre- 
sented, it  is  not  for  the  retailer,  nor  perhaps 
for  this  court  even,  to  undertake  to  say  what 
Is  an  unfair  competition,  since  the  statutes 
of  1906  CCode  1906,  i  5002)  make  no  excep- 
tion, and  no  such  distinction  appeared  until 
the  Legislature  of  1908  (Laws  1908,  p.  124,  c. 
119)  so  amended  the  act  of  1906  as  to  Itself 
define  what  was  unfair  competition,  and  de- 
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dared  s  penaltr  therefor,  thtu  making  clear 
tbe  pnriXMe  of  tbe  Iieglslatare  to  require  all 
persons  to  look  to  the  law  for  protection 
against  unfair  competition,  rather  than  to 
their  own  efforts  and  combinations,  and  to 
look  to  the  law  to  define  and  declare  what 
shall  t>e  -unfair  competition,  rather  than  per- 
mit the  courts  or  the  parties  in  interest  so 
to  do. 

It  la  further  nrged  that  this  combination  la 
not  inimical  to  public  welfare,  and,  therefore, 
not  nnlawfuL  In  tbe  case  of  Barataria  Can- 
ning Company  t.  Joalian,  80  Miss.  555,  31 
South.  661,  it  was  distinctly  held  that  the 
words  "inimical  to  the  public  welfare"  are 
not  an  added  element  of  definition  attached 
to  each  of  the  definitions  already  given  in  the 
separate  sections  of  this  statute,  but  that  the 
offense  is  complete  when  shown  to  come  with- 
in the  terms  of  any  section  of  the  statute,  as 
thereby  the  Legislature,  in  whom  the  discre- 
tion la  vested,  by  its  Tery  declaration  deter- 
mines said  act  to  be  inimical  to  the  public 
welfare. 

Finally,  it  Is  urged  that  the  very  existence 
of  the  retailer  depends  upon  such  combina- 
tions. This  appeal  is  one  to  be  made  to  the 
Legislature.  But  we  cannot  think  that  even 
as  an  economic  proposition  It  is  sound.  The 
retailer  has  not  lived  and  grown  and  thrived 
for  these  many  hundred  years  without  such 
factitious  aids,  to  at  last  succumb  to  such 
fortuitous  circumstances.  His  right  to  exist 
rests  upon  foundations.  As  long  as  he  con- 
tinues to  faithfully  serve  the  convenience  and 
necessities  of  the  people,  as  he  has  In  the 
past,  he  need  have  no  fear  of  permanent 
harm  from  any  manner  of  competition  with 
tbe  wholesaler  within  the  law  as  It  Is  now 
written,  but  he  may  be  expected  to  continue 
to  live  and  fiourlsh  by  virtue  of  his  ovra  stur- 
dy, individual  self-reliance,  cultivated  in  the 
benign  atmosphere  of  unrestrained  freedom 
of  trade,  and  the  beneficent  influences  of  a 
fair  and  healthy  competition. 

It  appearing  to  us  that  the  plain  purpose 
of  the  instant  association  is  to  stifie  compe- 
tition between  wholesaler  and  retailer  in 
dealing  with  the  consumer,  and  that  such  a 
combination,  with  such  an  express  and  avow- 
ed purpose,  is  directly  in  violation  of  both 
the  letter  and  the  spirit  of  the  statute  above 
referred  to,  which  statute  makes  no  distinc- 
tion between  classes  and  kinds  of  competition 
which  It  seeks  to  preserve,  and  the  decision 
of  the  chancellor  being  in  conformity  with 
this  view,  the  decree  of  the  lower  court  is 
therefore  affirmed. 

(S5  MIsa.  423) 

COOPER  V.   RIVERS.     (No.  18,838.) 
(Supreme  Court  of  Mississippi.    April  19,  1900.) 
1,  Shebiffs  and  Constables  (8  103*)  — Ija- 
Biums — Offiokb  as  Bail. 

Under   Code   1906,   t   1464,   requiring  the 
sberiS  taking  a  bail  bond  to  return  the  same 


to  the  cleA  of  the  court,  and  providing  thit 
any  sheriff  neglecting  to  take  a  sufficient  bail 
shall  stand  as  special  bail,  a  sheriff  receivinf 
money  from  a  third  person,  to  be  forfeited  unlai 
accused,  discharged  from  cnstodj  in  conse^oenct 
of  the  deposit,  appeared  to  answer  a  cnmiiul 
charge,  is  a  spedaj  bail,  and  on  his  paying  tlw 
deposit  into  conrt  the  third  person  cannot  ob- 
tain judgment  against  the  sheriff  therefor. 

[Ed.  Note. — For  other  cases,  see  Sheriffs  and 
Constables,  Cent.  Dig.  {  220 :  Dec  Dig.  8  103.*] 

2.  Bail   (J   73*)  —  Iwvauditt  —  PAama  « 
Pari  Delicto. 

Under  Code  1906,  J  1464,  providing  that 
any  sheriff  taking  insufficient  bail  shall  stand 
as  special  bail,  etc.,  it  is  improper  for  a  sheriff 
to  discharge  one  accused  of  crime  on  a  third 
person  depositing  money  as  security  for  his  ap- 
pearance, and  the  third  person  is  in  pari  delicto 
with  the  sheriff  and  cannot  recover  the  deposit 

[Ed.  Note.— For  other  cases,  see  Bail,  Cent 
Dig.  {{  254-256;  Dec.  Dig.  |  73.*] 

Appeal  from  Circuit  Court,  Matsball  Oomi- 
ty ;  L.  O.  Fant  Special  Judge. 

"To  be  officially  reported." 

Action  by  J.  L.  Cooper  against  L.  N.  Riv- 
ers. From  a  Judgment  for  defendant,  plain- 
tiff appeals.    Affirmed. 

Tbe  record  shows  that  in  September,  1906k 
one  T.  L.  Cooper  was  indicted  by  the  cl^ 
cult  court  for  perjury,  and  on  October  10th 
was  arrested  by  tbe  sheriff.  He  was  unable 
to  give  bond,  and  his  father,  J.  L.  Coopa, 
agreed  with  the  sheriff  that  he  would  tnm 
over  to  the  sheriff  the  sum  of  |250,  to  be  a 
forfeit  unless  T.  L.  Cooper  should  appear  at 
the  February  term,  1907,  of  the  circuit  court 
to  answer  the  charge  preferred  against  him. 
The  sheriff  gave  J.  L.  Cooper  a  receipt  as 
follows:  "Oct  17,  1906.  Received  of  J.  L. 
Cooper  two  hundred  and  fifty  dollars,  to  be 
held  as  a  forfeit  for  T.  L.  Cooper's  aI^)ea^ 
ance  at  February  term,  1907,  of  circuit  conrt 
of  Marshall  county,  MlsslsslppL  [Signed] 
li.  N.  Rivers,  Sheriff."  At  the  Februaij 
term,  1907,  T.  I*  Cooper  appeared  and  de- 
murred to  the  Indictment,  and  his  de- 
murrer was  sustained  and  the  IndictmeDt 
dhsmissed  by  order  of  the  court,  and  tbe 
sheriff  was  directed  to  bold  the  defendant 
to  await  further  action  of  the  grand  Jorr 
then  In  sessloii.  The  grand  Jury  promptlj 
returned  another  Indictment  for  perjoiy. 
The  sheriff  did  not  take  T.  U  Cooper  Into 
custody,  nor  has  he  been  arrested  since  the 
second  Indictment,  but  has  fied,  and  no  dis- 
position of  the  diarge  against  bim  has  ever 
been  made. 

In  January,  1908,  J.  h.  Cooper  filed  suit 
against  the  sheriff  to  recover  the  sum  of 
$250  paid  as  aforesaid  for  T.  Li.  Cooper;  bis 
contention  being  that  there  is  no  law  au- 
thorizing the  sheriff  to  take  money  as  a  de- 
posit In  lieu  of  ball,  and  that  the  money  so 
deposited  with  the  sheriff  was  for  T.  L. 
Cooper's  appearance  at  the  February  term, 
1907,  to  answer  the  charge  i»«ferred  against 
him  on  the  first  indictment,  dnd  that  there 
was  no  agreement  that  It  should  be  held  to 
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•ecare  bis  appearance  on  another  Indictment 
at  another  term  of  the  coart  An  Interplead- 
er was  filed  by  the  sheriff,  in  which  he  set 
up  substantially  the  foregoing  facts,  and  al- 
leged, further,  that  the  money  was  In  a  local 
bank  to  his  credit  as  sheriff,  and  was  held 
by  him  as  special  ball  for  the  appearance  of 
T.  L.  CJooper,  who  was  still  at  large,  and 
that  he  held  the  money  ready  to  pay  Into 
court  to  be  applied  as  the  court  might  order. 
The  court  thereupon  ordered  the  sheriff  to 
pay  the  money  Into  court  and  to  take  the  re- 
ceipt of  the  clerk.  Judgment  nisi  was  after^ 
wards  entered  against  T.  L.  Cooper,  without 
the  knowledge  of  J.  Ij.  Cooper,  the  plaintiff. 
This  cause  was  tried  on  the  pleadings  and  an 
agreed  state  of  facts,  and  the  court  found  for 
the  defendant,  and  ordered  that  plaintiff 
take  nothing  by  his  suit,  and  taxed  him  with 
costs,  from  which  Judgment  this  appeal  ia 
prosecuted. 

Smith  &  Totten,  for  appellant  Oeo.  But- 
ler, Asst.  Atty.  Oen.,  for  appellee. 

WHITFIBIiD,  C.  J.  In  section  1464,  Code 
of  1906,  It  is  provided  as  follows :  "It  Is  the 
duty  of  the  sheriff  taking  a  bail  bond  to  re- 
turn the  same  to  the  clerk  of  the  circuit 
court  of  the  county  In  which  the  offense  Is 
alleged  to  have  been  committed  on  or  before 
the  first  day  of  the  next  term  thereof;  and 
If  any  sheriff  neglect  to  take  a  ball  bond,  or 
if  the  same,  from  any  cause,  be  Insufficient 
at  the  time  he  took  and  approved  the  same, 
on  exceptions  taken  and  filed  before  the  close 
of  the  next  term,  after  the  same  should  have 
been  returned,  and  upon  reasonable  notice 
thereof  to  said  sheriff,  he  shall  be  deemed 
and  stand  as  special  ball,  and  Judgment  shall 
be  rendered  against  him  as  such."  On  the 
facts  of  this  case  we  think  the  sheriff  be- 
came special  bail.  The  sheriff  admits  he  is 
special  ball  himself,  and  pays  the  money  Into 
court,  and  left  the  contest  between  the  plain- 
tiff and  the  state,  represented  by  the  district 
attorney.  On  this  ground  alone  we  rest  the 
Judgment  of  affirmance. 

There  is,  however,  another  ground,  to  wit, 
tliat  the  plaintiff  is  In  pari  delicto  with  him 
in  having  Joined  In  the  violation  of  the  law 
in  taking  the  deposit  of  $250,  instead  of 
taking  a  proper  bond  or  recognizance.  In 
50  III.  199,  Davis  v.  People,  we  have  a  case 
on  all  fours  with  the  case  at  bar.  It  was  il- 
legal in  the  state  of  Illinois  to  take  the  cash 
deposit  instead  of  a  bond  or  recognizance, 
and  the  court  held  that  the  act  of  the  sher- 
iff was  illegal.  But  it  went  on  to  hold  that 
the  plaintiff  was  In  pari  delicto  with  the 
sheriff,  and  so  could  not  recover  the  money. 
That  court  said: 

"Then  It  follows  that  the  act  is  unauthorlz^ 
ed  and  illegal,  and.  If  so,  the  sheriff  has 
wrongfully  become  possessed  of  this  money, 
and  plaintiff  In  error  Is  entitled  to  recover 
It  back,  unless  he  is  in  pari  delicto.     That 


It  Is  a  flagrant  violation  of  the  duty  of  a 
sheriff  or  Jailer  to  discharge  a  prisoner  com- 
mitted to  bis  custody  under  proper  authority, 
unless  it  be  by  legal  requirement,  there  can 
be  no  question ;  and,  should  a  sheriff  receive 
a  bribe  for  the  purpose,  he  would  no  doubt 
render  himself  liable  to  Indictment  and  pun- 
ishment under  the  Criminal  Code,  or  where 
the  sheriff  willfully,  or  from  Ignorance  of 
his  duty,  unlawfully  discharges  a  prisoner 
Indicted  for  crime.  Section  101  of  the  Crim- 
inal Code  declares  that  if  any  sheriff,  cor- 
oner. Jailer,  keeper  of  a  prison,  constable,  or 
other  officer  or  person  whomsoever,  having 
any  prisoner  in  his  legal  custody  before  con- 
viction, shall  voluntarily  permit  or  suffer 
such  prisoner  to  escape  or  go  at  large,  every 
such  officer  or  person  so  offending,  shall,  oa 
conviction,  be  fined  in  any  sum  not  exceeding 
$1,000,  and  Imprisoned  In  the  county  Jail  not 
exceeding  six  months.  It  is  apparent  that 
the  receipt  of  this  money  for  the  purposes 
shown  by  the  evidence  was  illegal,  and  that 
it  did  not  warrant  the  discharge  of  the  pris- 
oner; and.  If  that  was  hot  authorized,  it 
was  In  violation  of  section  101  of  the  Crim- 
inal Code»  and,  if  so,  then  plaintiff  In  error 
was  partlceps  crlminls.  There  is  no  rule  of 
law  more  firmly  established  than  that  a  party 
who  gives  or  pays  money  to  Induce  another 
to  commit  a  crime  or  misdemeanor,  being  a 
party  to  it,  cannot  recover  It  back.  Although 
this  money  was  not  paid  as  a  bribe.  It  was 
left  as  an  Indemnity  to  the  sheriff  to  pro- 
cure the  release  of  the  prisoner,  and  plain- 
tiff in  error  thereby  contributed  to  the  breach 
of  the  law,  and,  from  the  evidence  in  the 
case,  to  a  violation  of  the  Criminal  Code. 
It  then  follows  that,  as  plaintiff  in  error 
contributed,  to  the  wron^ul  discharge  of 
the  prisoner  and  has  thus  assisted  In  ob- 
structing Justice,  he  has  no  right  to  recover 
this  money  back  from  defendant  In  error." 

The  case  of  Smith  v.  State,  86  Miss.  31S, 
38  South.  310,  rests  upon  a  different  state 
of  facts,  and  upon  a  different  principle  of 
law.  There  Is  no  merit  or  Justice  in  the  con- 
tention of  the  appellant 

Therefore  the  Judgment  is  affirmed. 


(96  Miss.  M) 
MOORBS  V.  THOMAS  et  al.  (No.  13,523.) 
(Supreme  Court  of  Mississippi.    April  19,  1909.; 

L  Taxation  (8  421*)  — Assesskent  — Sum- 

ciENOY  or  Descbiption. 

The  description  of  property  assessed  for 
taxation  as  the  W.  i^  X  N.  W.  %— S.  E.  %  X 
N.  W.  %  is  a  sufficient  description  of  the  W. 
%  of  N.  W.  %  and  S.  E.  %  of  N.  W.  % ;  the 
almost  universal  practice  being  to  omit  the  "of," 
and  it  being  allowable  to  disregard  the  "X." 

[Ed.    Note.— For   other   cases,   see   Taxation, 
Cent  Dig.  {   734;    Dec.  Dig.  |  421.»] 

2.  Taxation  (8  341*)  —  Abskssmert  —  Dibwj- 
TORT  Provisions. 

The  assessment  in  solido  of  two  tracts  of 
land  belonging  to  different  individuals  does  not 
invalidate  the  assessment;    Code  1906,  |  4283^ 
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directing  how  the  roll  la  to  be  made  up,  and 
providing  that  all  the  snbdirisions  of  a  section 
shall  be  set  down,  if  they  belong  to  different 
persona,  being  merely  directory. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  {  575;    Dec.  Dig.  t  341.*] 

8.  Taxation  (§  689*)— Tax  Sales— Validity 

OF  Proceedings. 

Code  1906,  §  4284,  stating  the  essentials  of 
an  assessment  as  to  description  of  the  land,  and 
section  4332,  providing  that  no  tax  sale  shall 
be  invalidated,  except  by  proof  that  the  land 
was  not  liable  for  sale  for  the  taxes,  or  that  the 
taxes  had  been  paid  before  sale,  or  that  the 
■ale  had  been  made  at  the  wrong  time  or  place, 
and  that  if  any  part  of  the  taxes  for  which  the 
land  waa  sold  waa  illegal,  or  not  chargeable 
on  it,  that  shall  not  invalidate  the  sale,  unless 
it  appear  that  before  sale  the  amount  legally 
chargeable  on  the  land  was  paid  or  tendered  to 
the  tax  collector,  declare  the  only  matters  which 
will  invalidate  a  tax  sale. 

[Ed.  Note.— For  other  cases,  we  Taxation, 
Dec.  Dig.  i  688.*] 

4.  Taxation  (8  709*)— Sale— Redemption. 

Where  two  tracts  of  land  belonging  to  dif- 
ferent owners  are  assessed  together,  one  of  the 
owners  would  not  have  to  pay  on  both  tracts, 
or  redeem  both,  if  sold  for  taxes;   bat  he  could 

?ay  on  or  redeem  any  subdivision,  under  Ann. 
;ode  1892,  {  3824,  providing  that  if  the  pur- 
chaser at  a  tax  sale  bid  and  pay  a  larger  sum 
than  the  amount  of  taxes,  damages,  and  costs, 
and  the  excess  at  redemption  be  in  the  collec- 
tor's hands,  it  shall  be  refunded  to  the  pur- 
chaser, and  if  only  a  part  of  the  land  be  re- 
deemed the  excess  shall  be  apportioned  ratably 
to  the  amount  of  taxes  due  at  the  time  of  sale 
on  the  respective  parts,  and  section  3853,  pro- 
viding that  the  owner  of  land  sold  for  taxes 
may  redeem  any  part  of  it,  where  it  is  separable 
by  legal  Babdivisiona  of  not  less  than  40  acres. 
[Ed.  Note. — For  other  cases,  see  Taxation, 
Dec.  Dig.  t  70e.«] 

5.  Taxation  ({  335*)— Liabiutt  of  Psbsonb 
—estoppel  to  Dispute. 

Ann.  Code  1892,  {  3772,  provides  that  lands 
not  given  in  by  any  person  shall  be  valued  by 
the  assessor.  Section  3787  provides  that  assess- 
ment rolls  shall  remain  on  file  subject  to  objec- 
tion for  a  certain  time,  and  that  persona  fall- 
ing to  file  objections  shall  be  concluded  by  the 
assessment  after  its  approval  by  the  board  of 
supervisors  or  by  operation  of  law.  Held,  that' 
where  an  owner  leaves  the  assessment  of  his 
land  to  the  assessor,  and  fails  to  file  objections 
thereto,  he  is  liable  for  the  taxes  ao  assessed, 
and  upon  sale  of  the  land  therefor  and  failure 
to  redeem  it  his  ownership  thereof  is  lost. 

[£)d.  Note. — For  other  cases,  see  Taxation, 
Cent  Dig.  i  662;    Dec.  Dig.  {  335.*] 

Appeal  from  Chancery  Court,  Harrison 
County;  T.  A.  Wood,  Chancellor. 

Bill  to  quiet  title  by  J.  H.  Mooree  against 
Stanley  0.  Thomas  and  others.  Decree  of 
dismissal,  and  complainant  appeals.  Revers- 
ed, and  decree  entered  for  complainant 

In  October,  1906,  the  appellant  filed  a  bill 
in  chancery  to  quiet  his  tax  title  to  the  land 
In  controversy,  which  was  bought  by  blm 
In  1893  at  a  tax  sale  for  the  taxes  of  the 
year  1892.  The  defendants  answer,  and  the 
questions  presented  for  the  court  to  pass  on 
are:  First,  that  the  assessment  and  sale 
are  void  because  of  Insufficient  description; 


second,  because  the  land  was  not  all  ownet 
by  one  party,  but  was  assessed  on  the  ta> 
roll  In  one  assessment,  as  to  an  unknown 
owner.  The  chancellor  found  for  defendants, 
and  dismissed  the  blU,  and  complainant  ap- 
peals. 

T.  S.  Howell,  for  appellant  Money  ft 
Graham,  for  appellees. 

MAYES,  J.  There  are  two  contentions  In 
this  case  on  the  part  of  appellees.  The  land 
in  controversy,  120  acres,  was  the  subject 
of  different  ownership  at  the  date  of  assess- 
ment and  sale  for  taxes;  80  acres  behig 
owned  by  one  person,  and  the  remaining  40 
by  another.  The  whole  tract  was  assessed 
together  as  "Unknown,"  and  described  as 
the  "W.  %  X  N.  W.  %— S.  B.  %  X  N.  W. 
%."  It  Is  argued  that  this  assessment  li 
▼old,  becanse  the  description  Is  Insufficient; 
and,  if  this  contention  be  not  sound,  then  it 
is  argued  that  the  assessment  and  sale  was 
void,  because  the  assessment  was  in  solldo, 
and  It  is  asserted  that  under  section  4283, 
Code  1906  (section  3774,  Ann.  Code  1892), 
an  assessment  to  "Unknown"  must  com- 
prise only  40  acres. 

The  almost  uniyersal  practice  is  to  omit 
the  "of,"  and  the  "X"  may  be  disregarded. 
The  description  of  the  land  by  abbreviation 
commonly  used  on  the  roll,  as  shown  by  the 
pages  In  the  transcript,  leaves  no  doubt  that 
the  120  acres  known  as  W.  ^  of  N.  W.  % 
and  S.  E.  %  of  N.  W.  M  were  assessed.  The 
argument  that  because  the  80  acres  and  the 
40  acres  belonged  to  different  owners,  the 
assessment  was  void.  Is  not  sonndl  The  di- 
rection as  to  how  the  roll  Is  to  be  made  up 
by  section  4283,  Code  1906  (section  3774, 
Ann.  Code  1892)  Is  merely  directory,  and 
nonobservance  did  not  vitiate  the  assessment 
Sections  4284,  4332,  Code  1906  (sections  3775, 
3817,  Ann.  Code  1892),  declare  what  and  only 
what  shall  Invalidate  a  sale  for  taxes. 

The  argument  that  any  harm  could  come 
to  the  owner  of  either  parcel  by  the  Joint  as- 
sessment is  unsound,  for  It  Is  not  true  that 
the  owner  would  have  to  pay  on  all  or  re- 
deem all.  The  owner  may  pay  on  any  sub- 
division or  redeem  any  subdivision.  Se^ 
tlons  3824  and  3853,  Ann.  Code  1892. 

It  is  the  duty  of  the  owner  of  land  to  give 
it  in  to  the  assessor,  and.  If  he  does  qot  the 
assessor  is  to  assess  It  Section  3772.  The 
assessor  Is  to  call  on  each  person  for  a  list 
of  bis  personal  property.  Section  3754.  Not 
so  as  to  land;  nor  is  any  oath  required  as 
to  land.  The  assessor  must  assess  It  as  best 
he  can.  A  time  Is  fixed  for  all  objectlcHis. 
Section  3787,  et  seq.  If  the  negligent  owner 
has  left  the  assessment  to  the  asse^or,  and 
has  any  objection  to  the  assessment,  he 
should  make  them  at  the  time  prescribed, 
failing  In  which,  he  must  pay  on  his  own. 
If  not  It  must  be  sold,  and,  if  not  redeemed. 


•For  other  caaei  see  same  topic  and  section  NUMBER  In  Dec.  tt  Am.  Dlgi.  1907  to  date,  tt  Reporter  IndexM 


Digitized  by 


Google 


Alaji 


TEHPLIN  T.  STATB. 


1027 


It  Is  lost  to  him.  The  reqnirement  as  to 
separate  lands  of  different  owners  Is  based 
on  the  requirement  that  owners  shall  give 
In  the  lands  to  the  assessor,  and  presupposes 
that  to  be  doaa  How  else  Is  the  assessor  to 
know  as  to  ownership? 

Onr  law  Is  extremely  liberal  to  the  owner. 
He  must  know  his  own,  and  pay  the  taxes 
on  It,  or  lose.  Every  opportunity  Is  given 
for  correction  of  errors  and  prevention  of 
injustice.  It  Is  only  by  neglect  and  failure 
of  plain  duty  that  loss  can  come.  The  rights 
of  Infants  and  persons  of  unsound  mind  are 
safeguarded,  and  adults  can  suffer  only  by 
neglect  of  the  most  reasonable  requirements. 

The  state  has  been  trying  for  many  years 
to  compel  land  owners  to  pay  taxes  on  their 
land,  and  those  who  disregard  their  obliga- 
tions to  the  state  and  fall  to  pursue  the 
laws  are  entitled  to  have  only  themselves 
to  blame.  An  assessment  is  necessary;  but 
placing  the  land  on  the  roll  for  assessment, 
with  a  valuation,  by  a  description  commonly 
used  and  understood,  Is  an  assessment,  and 
the  owner,  who  knows  his  own,  Is  bound  to 
look  after  It,  and  complain  at  the  time  and 
in  the  manner  prescribed  for  all,  and.  If  be 
does  not,  he  must  suffer  the  consequences. 
It  Is  no  hardship  or  injustice  to  visit  the 
legal  consequences  of  bis  disregard  of  duty 
and  neglect  of  his  interest  on  one  who  falls 
to  give  In  his  land  for  taxation,  and  to  look 
after  it,  and  pay  the  taxes  on  it,  or  redeem 
It,  unto  years  have  elapsed  and  sales  have 
been  made  and  value  Increased. 

The  courts  are  bound  to  support  the  legis- 
lative policy  to  secure  payment  of  taxes  on 
land,  and  uphold  all  acts  not  in  contraven- 
tion of  the  Constitution.  The  decisions  in 
other  states,  whose  statutes  are  different 
trota  ours,  and  much  In  the  works  on  Tax 
Titles,  are  wholly  Inapplicable  here,  where 
onr  system  Is  sul  generis  in  many  respects. 

The  decree  of  the  chancellor  Is  reversed, 
and  a  decree  entered  here  confirming  the 
title  of  complainant 


HUBJPHRBT8  v.  McFABLAND.    (No. 
18,724.) 

(Supreme  Court  of  lliBslssippi.    April  19,  1909.) 

Appeal  from  Circuit  Court,  Talobosha  Coun- 
ty:   Sam  C  Cook,  Judge. 

•"To  be  officially  reported." 

Action  between  E2d  Humphreys  and  W.  B. 
McFarland.  From  the  judgment,  Humphreys 
appeals.    Affirmed. 

See,  also,  48  South.  182. 

I.  T.  Blount,  for  appellant  Kimmoni  ft 
Kimmons,  for  appellee. 

WHITFIELD,  C.  J.  Wn  case  is  perfectly 
controlled  by  the  opinion  recently  delivered  in 
the  case  of  Spengler  v.  Stiles-Tull  Lumber  Co. 
48  South,  f- 

Affirmed. 


BAKER  V.  COLUMBUS  RT.,  LIGHT  & 

POWER  CO.     (No.  13.917.) 

(Supreme  Court  of  Mississippi.    April  19,  1909.) 

Appeal  from  Circuit  Court  Lowndes  Couk*' 
J.   L.   Buckley,  Judge. 

Action  between  Martha  Baker  and  the  Colum- 
bus Railway,  Light  &  Power  Company.  From 
the  judgment,  Baker  appeals.    Affirmed. 

Wm.  P.  Stribling,  for  appellant  Wm.  Bald- 
win, for  appellee. 

PER  CURIAM.     Affirmed. 


PILQRBEN  T.  SPENCER  et  aL    (No.  13,715.) 
(Supreme  Court  of  Mississippi.    April  19, 1909.) 

Appeal  from  Chancery  CJonrt,  Chickasaw 
County;   J.  Q.  Bobbins,  Chancellor. 

Action  between  E.  G.  Pilgreen  and  Dicus  L. 
Spencer  and  others.  From  the  judgment  Pil* 
green  appeals.    Affirmed. 

J.  H.  Ford  and  L.  P.  Haley,  for  appellant 
Leftwich  &  Tubb,  for  appellees. 


PBB  CURIAM.    Affirmed. 


STANLEY  et  al.  v.  HALL.    (No.  13,893.) 
(Supreme  Court  of  Mississippi.    April  19, 1900.) 

Appeal  from  Chancery  Court  Alcorn  County; 
J.  Q.  Robbins,  Chancellor. 

Action  between  Annie  D.  Hall  and  Minnie  W. 
and  J.  C.  Stanley.  From  the  judgment  the 
Stanleys  appeal.    Affirmed. 

Young  &  Young,  for  appellanta  (handler  A 
Candler,  for  appellee. 

WHITFIELD,  C  J.  Affirmed.  See  Gordon 
V.  Andenon,  90  Miss.  677,  44  South.  67. 


(US  Ala.  128) 
TEMPLIN  V.  STATU, 
(Supreme  CJourt  of  Alabama.    Feb.  9,  1909. 
Rehearing  Denied  April  6,  1909.) 

1.  Tbespabs  (I  81*)— CBIiaRAL  Rkspoitsibcl- 
ITT— Wabninq — Pebson  Giving  Warnihq. 

One  could  not  lie  convicted  of  trespass  after 
warning,  where  the  warning  was  given  by  one 
in  his  capacity  as  an  officer  of  the  law,  and  not 
as  the  owner's  agent  though  he  was  also  an 
agent  of  the  owner,  with  authority  to  warn  off 
trespassers. 

[Ed.  Note.— For  other  cases,  see  Trespass, 
C!ent  Dig.  1 171 ;  Dec.  Dig.  |  81.*] 

2.  iNDicniEnr  and  Infosicattor  ({  166*)— 
Proof— CoNjtrNcnvB  Avebmentb. 

Where  a  complaint  charged  two  offenses 
conjunctively,  proof  of  both  was  required  to  sus- 
tain a  conviction. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  f  627;  Dec.  Dig; 
{  166.*] 

3.  INDICTUENT    AND    INFORVAITON    ({    129*)— 

JoiNDEB  or  Offenses— OoNjuNcnvB  Aveb- 

HBNTS. 

A  complaint  charging  that  accused  trespass 
ed  after  warning,  and  refused  to  leave  the  prem- 
ises after  being  warned  to  do  so,  charged  two 
offenses  conjunctively. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  |  414;  Dec.  Dig; 
i  129.*] 
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(Ala. 


4.  OBimirAt.   liAV    ({   1187*)— Disfobitioit— 

Betrbbai.  and  Rkndition. 

Where  the  evidence  conclusively  ehowed 
that  there  could  be  no  conviction  of  the  offense 
charged,  a  judgment  of  conviction  will  b«  re- 
yersed,  and  Juagmeut  rendered  diacharging  ao- 
cnsed. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  (3221;  Dee.  IMg.  {  1187.*] 

Mayfield,  J.,  dissenting  in  part 

Appeal  from  Bibb  County  Court;  W.  L. 
Pratt,  Judge. 

J.  0.  TempUn  was  convicted  of  treapasslng 
after  warning,  and  he  appeal!.  Reveraed, 
and  accused  discharged. 

The  affidavit  was  In  the  following  lan- 
guage: "Personally  appeared  before  me,  O. 
G.  Pate,  a  Justice  of  the  peace  In  and  for 
said  county,  C  O.  Peyton,  who,  being  duly 
sworn,  says  on  oath  that  J.  C.  Templln,  with- 
in 12  months  before  making  this  affidavit.  In 
said  county,  did  trespass  after  warning,  and 
did  refuse  to  leave  the  premises  of  Red 
Feather  Coal  Company,  after  being  warned 
to  do  so,  against  the  peace  and  dignity  of  the 
state  of  Alabama,"  etc.  The  evidence  tended 
to  show  that  the  defendant  was  on  a  road 
which  led  from  the  main  public  road  near 
Luclle  to  the  post  office,  commissary,  and 
houses  occupied  by  the  employ^  of  the  Red 
Feather  Coal  Company,  when  he  was  warned 
to  get  off  the  property.  The  warning  came 
from  Peyton,  whose  testimony  tended  to  show 
that  It  was  given  In  bis  capacity  as  an  officer 
of  the  law,  and  not  as  an  agent  or  employ^ 
of  the  Red  Feather  Coal  Company. 

Frank  S.  White  &  Sons,  for  appellant  Al- 
exander M.  Oarber,  Atty.  Qen.,  and  Thomas 
W.  Martin,  Asst  Atty.  Gen.,  for  the  State. 

MAYFIBIiD,  X  On  further  examination 
of  this  record  we  find  no  evidence  to  support 
the  judgment  of  conviction.  The  undisputed 
evidence  shows  that  the  warning  given  was 
by  Peyton  as  an  officer  of  the  law,  and  not, 
as  the  agent  of  the  owner  of  the  premises. 
While  it  is  shown  that  Peyton  was  the  agent 
of  the  company,  the  owner  of  the  premises, 
and  had  authority  to  warn  off  trespassers, 
yet  he  testified  that  be  warned  defendant  as 
an  officer  of  the  law,  and  not  as  the  agent  of 
the  owner. 

The  affidavit  or  complaint  charged  that 
defendant  trespassed  after  warning,  and  re- 
fused to  leave  the  premises  after  being  warn- 
ed. It  charged  two  offenses  conjunctively, 
and  this  required  proof  of  both.  There  was 
no  attempt  to  prove  the  first — in  fact,  all  the 
evidence  indisputably  disproved  it;  nor  did 
the  evidence  prove  any  offense.  If  properly 
charged.  The  evidence  conclusively  showing 
that  there  could  be  no  conviction  of  the  of- 
fense charged,  the  Judgment  is  reversed,  and 
Judgment  will  be  here  rendered  discharging 
the  defendant 

Reversed  and  rendered. 


DOWDBLIi,  a  J.,  and  SIMPSON  and 
DBNSON,  JJ.,  concur. 

MAYFIBLD,  J.  The  writer  is  of  the  opin- 
ion, though  the  other  Justices*  do  not  agres 
with  him  In  this,  that  the  affidavit  was  in- 
sufficient to  support  a  conviction,  in  that 
there  was  no  oath  or  affirmation  to  support 
It,  that  affiant  had  probable  cause  for  b» 
lleving,  and  did  believe,  that  an  offense  was 
committed,  and  that  defendant  was  guilty 
thereof,  as  required  by  the  statute  (Cod* 
1907,  t  6703),  and  that  both  the  arrest  and 
the  prosecution  were  in  palpable  violation  ot 
sections  5,  7,  and  8  of  the  state  Constitntlon 
of  1901,  which  read  as  follows : 

"Sea  5.  That  the  people  shall  be  secure  in 
their  persons,  houses,  papers  and  possessioni 
from  unreasonable  seizure  or  searches,  and 
that  no  warrants  shall  issue  to  search  any 
place  or  to  seise  any  person  or  thing  without 
probable  cause,  supported  by  oath  or  affirma- 
tion." 

"Sec.  7.  That  no  person  shall  be  accused 
or  arrested,  or  detained,  except  in  cases  as- 
certained by  law,  and  acc<»'dlng  to  the  form 
which  the  same  has  prescribed ;  and  no  per- 
son shall  be  punished  but  by  virtue  of  a  law 
established  and  promulgated  prior  to  the  <ft- 
fense  and  legally  aK>lied. 

"Sec.  8.  That  no  person  shall,  for  any  In- 
dictable offense,  be  proceeded  against  crim- 
inally, by  information,  except  in  cases  aris- 
ing in  the  militia  and  volunteer  toicea  when 
in  actual  service,  or  when  assembled  under 
arms  as  a  military  organization,  or,  by  leave 
of  the  court  for  malfeasance,  misdemeanor, 
extortion  and  oppression  in  office,  otherwise 
than  is  provided  In  the  Constitution ;  provid- 
ed, that  in  cases  of  misdemeanor,  the  Legis- 
lature may  by  law  dispense  with  a  grand 
Jury  and  authorize  such  prosecutions  and  pro- 
ceedings before  Justices  of  the  peace  or  such 
other  Inferior  courts  as  may  be  by  law  es- 
tablished." 

The  mere  statement,  in  the  affidavit,  that 
the  offense  was  committed  and  the  defendant 
was  guilty.  Is  not  a  compliance  with  the  stat- 
ute authorizing  prosecutions  to  be  commenc- 
ed by  such  affidavit,  nor  a  compliance  with 
the  Constitution.  The  Constitution  requir- 
ing that  "no  warrant  shall  issue  •  •  • 
without  probable  cause,  supported  by  oath," 
etc.,  and  that  arrests  and  prosecutions  must 
be  according  to  forms  prescribed  by  law,  and 
the  statute  having  prescribed  what  Is  suffi- 
cient to  support  the  warrant  and  prosecution, 
in  lieu  of  an  indictment  (which  would  other- 
wise be  necessary),  and  having  not  only  done 
this,  but  given  the  form  thereof,  this  court 
cannot  say  that  a  different  form  from  that 
prescribed  by  law  is  as  good  as,  or  better 
than,  the  only  one  prescribed  by  the  Legis- 
lature. If  the  Legislature  had  done  as  to 
the  affidavits,  as  it  has  as  to  indictments, 
then  the  affidavit  in  question  would  be  suf- 
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fldent;  but  it  haa  not  done  so.  It  has  not 
said  that  tbis  form  prescribed,  or  some  oth- 
er like  it,  will  be  sufflcleot;  but  it  haa  said 
tbat  the  one  given  or  prescribed  Is  sufficient 
Courts  can  only  construe,  expound,  and  apply 
the  statutes.  They  cannot  reform  them,  nor 
make  others,  and  say  these  are  the  law,  be- 
cause better  than  the  ones  the  Legislature 
made.  The  form  that  the  "law"  (the  Consti- 
tution and  the  statute)  has  prescribed  for 
tills  arrest  and  this  prosecution,  and  which 
the  Constitution  directs  and  demands,  pro- 
rides  that  the  affiant  shall  make  oath  that 
be  (affiant)  has  probable  cause  for  believing, 
and  does  believe,  what  he  swears.  It  also 
requires  the  Judge,  court,  or  Justice  Issuing 
the  process,  thus  starting  the  criminal  ma- 
chinery of  the  state  agoing  against  the  dtl- 
sen,  to  bave  such  probable  cause  for  believing 
that  the  oflTense  charged  in  the  affidavit  was 
committed. 

This  record  shows  that  there  was  not  the 
semblance  of  an  attempt  to  comply  with  this 
form  prescribed  by  law,  but  that  an  entirely 
dUTerent  one  was  adopted— one  which  the 
court  must,  in  my  humble  opinion,  say  is  not 
the  one  prescribed,  bat  a  better  one.  The 
court  has  no  more  power  or  right  to  make  a 
better  one,  than  it  has  to  make  a  worse  one, 
tlian  that  "prescribed  by  law."  This  case 
illustrates,  as  clearly  and  strongly  as  it  is 
possible  so  to  do,  the  evils  of  allowing  pros- 
ecutions to  be  begun  and  tried  in  such  man- 
ner. Here  is  a  man  traveling  nx>on  the  high- 
way, pursuing  his  legitimate  and  lawful  busi- 
ness, when  he  Is  suddenly  hailed  and  halted, 
and  told  by  another  he  is  a  trespasser — a 
law  breaker — ^and  peremptorily  ordered  to 
then  and  there  torn  his  wagon  around  and 
leave  the  road.  He  refuses  so  to  do,  until  he 
can  proceed  a  few  yards  and  deliver  some 
food  and  vegetables  to  customers  who  bad 
ordered  same — promising  to  thereupon  leave, 
at  the  bidding  of  this  lawmaker  and  execu- 
tioner; but  this  small  request  is  denied  the 
citizen,  and  he  Is  then  and  there  arrested,  de- 
prived of  his  liberty,  and  carried  before  a 
magistrate,  and  this  lawmaker  and  execu- 
tioner swears  he  has  committed  two  ofTenses. 
Upon  this  a  warrant  is  issued,  returnable  to 
the  court,  and  the  citizen  is  put  upon  trial ; 
and  on  the  evidence  of  the  lawmaker  and  ex- 
ecutioner, and  all  the  other  witnesses,  he  is 
convicted  and  sentenced.  He  ai^)eals  to  this 
court;  and  the  cause  must  be  reversed  and 
rendered,  because  the  evidence,  which  is  un- 
disputed, shows  the  commission  of  no  offense. 

I  deem  It  proper  to  say  here  that  what  is 
stated  above  is  not  intended  as  a  criticism  of 
the  affiant  and  officer  who  made  this  arrest 
and  affidavit,  because  it  conclusively  appears 
that  he  testified  truly,  fully,  and  freely  as 
to  all  things,  and  did  only  what  he  thought 
was  his  duty,  but  that  the  wrong  is  In  the 
practice,  which  requires  a  man  not  learned 
In  the  law  to  make,  construe,  and  execute  the 


law,  without  any  kind  of  a  quasi  Judicial  de- 
termination as  to  whether  any  offense  at  all 
has  been  committed. 


(160  Ala.  159) 
HORAN  V.  GRAY  &   DUDLEY  HARD- 
WARE CO. 

(Supreme  Court  of  Alabama.    Feb.  4,  1909.    Re- 
hearing  Denied    April   6,   1909.) 

1.  Mastzb  awd  Sebvant  (8  258*)— Injubt  to 

ElIFLOTt — Pu;ADIRa — SUFFIOIENCT. 

A  complaint  for  injury  to  an  employ^, 
who  fell  into  an  unguarded  hole  in  a  basement, 
was  insnfBcient,  where  it  failed  to  aver  any 
duty  of  the  employer  to  warn  plaintiff  of  the 
danger,  resulting  in  the  injury. 

[EJd.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  I  817 ;   Dec.  Dig.  t  25a*) 

2.  Masteb  and  Skbvakt  (|  261*)— IwjtrBT  to 

EiiFLOy£  —  COMFLAUtT  —  CORSTBCOnOR  — 

Pbesuuptionb. 

Under  the  rule  requiring  a  pleading  to  be 
construed  more  strongly  against  tne  pleader,  on 
demurrer  to  a  complaint  for  injnry  to  an  em- 
ploy£,  which  fails  to  allege  any  duty  of  the  em- 
ployer to  warn  against  the  danger,  or  any  want 
of  knowledge  by  the  employe  of  the  danger,  it 
will  be  presumed  such  knowledge  existed. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  {  853 ;  Dec.  Dig.  i  261.*] 

3.  Masteb  and  Servant  (t  164*)— Danoib  to 
Employ*— Duty  to  Wabn. 

If  an  employ^  knew  of  the  danger  resulting 
in  his  injury,  or  by  using  ordinary  care  could 
have  known  of  it  bis  employer  was  not  bound 
to  warn  him  against  it 

[ESd.  Note.— For  other  eases,  see  Master  and 
Servant  Cent  Dig.  {  308;  Dec  Dig.  |  154.*] 

4.  Appbai.  and  Brbob  (|  680*)— Rbvirw— In- 
sniTiciKNT  Recobd. 

_  Overruling  of  demurren  to  pleas  cannot  be 
reviewed,  where  they  are  not  in  the  record. 

[EH.  Note. — For  other  cases,  see  Appeal  and 
EiTot,  Cent  Dig.  H  2880-2882;    Dec.  Dig.  f 

5.  JUDOMENT  (}  194*)- RiOHT  TO— BSTABUSH* 

MKNT    OF    One    of    SBVBBAL   PI.EAB. 

Establishment  of  one  of  several  pleas  as 
fully  entitles  defendant  to  Judgment  as  proof 
of  all  would. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  J  355,  356;    Dec.  Dig.  |  194.*] 

6.  Appeal  and  Ebbob  ({  1010*)— Habulbss 

EbROB— OVEBRDLINO  DeUUBBBB  TO  PLEAS. 

Any  error  in  overruling  a  demurrer  to  a 
plea  was  harmless,  where  defendant  was  entitled 
to  a  verdict  on  another  plea. 

[E<d.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  {  4102 ;  Dec.  Dig.  {  1040.*] 

Appeal  from  City  Court  of  Birmingham; 
a  C.  Nesmith,  Judge. 

Action  by  William  Horan  against  the 
Gray  &  Dudley  Hardware  Company  for  dam- 
ages for  injuries  suffered  in  the  course  of  his 
employment  Judgment  for  defendant,  and 
plaintiff  appeals.    Affirmed. 

Count  1  was  in  the  following  language: 
"Plaintiff  claims  of  defendant  $10,000  as 
damages,  for  that  on,  to  wit  the  4th  day  of 
January,  1905,  plaintiff  waa  the  servant  or 
employ^  of  the  defendant   and  engaged  in 
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the  discbarge  of  his  duties  as  such  servant  or 
employ6k  which  duty  was  to  go  Into  the  base- 
ment of  a  certain  school  building  In  Wood- 
lawn,  Ala.,  to  take  measurements  for  cold- 
air  pipes  to  a  furnace  which  was  being  placed 
In  said  school  building  by  defendant  through 
Its  servants  or  employes.  PlatntiflT  avers  that 
In  fitting  said  furnace  In  said  school  building, 
or  preparing  for  its  use  or  operation,  defend- 
ant's said  servants  or  employes,  acting  within 
the  8C(9e  of  their  authority,  dug  or  excavated 
a  ditch  or  hole  In  the  cellar  or  basement  of 
said  school  building  near  or  adjoining  said 
furnace,  which  ditch  or  hole  was  uncovered 
and  without  guard  or  signal  showing  its  ex- 
istence, and  without  anything  to  warn  of  its 
danger,  and  which  said  ditch  or  hole  was 
dangerous  to  any  one  worldng  in  said  base- 
ment or  cellar  near  said  furnace  and  without 
knowledge  of  the  existence  of  said  ditch  or 
hole.  Plaintitr  avers,  further,  that  defend- 
ant's foreman,  Ollle  Chaddock,  who  had  su- 
perintendence Intrusted  to  him  and  was  then 
In  the  exercise  of  his  said  superintendence, 
negligently  failed  to  warn  plalntlfT  of  the  ex- 
istence of  said  ditch  or  hole,  and,  as  a  proxi- 
mate consequence  of  bis  negligent  failure  to 
warn  plaintiff  of  the  existence  of  said  ditch 
or  hole,  plaintiff  fell  or  stepped  into  said 
hole,  and  injured,  strained,  or  broke  his  right 
leg  or  anlde,  from  which  injury  platntlfT  suf- 
fered great  physical  and  mental  pain,  and 
was  caused  to  expend  money  and  lose  time 
In  curing  himself  from  his  said  injuries  and 
bence  this  suit" 

The  fourth  count  is  as  follows:  "Plaintiff 
daims  of  the  defendant  corporation  ten  thou- 
sand dollars  ($10,000.00)  as  damages,  for  that 
on,  to  wit,  the  4th  day  of  January,  1005, 
plaintiff  was  employed  and  in  the  service  ot 
defendant,  and  In  the  discharge  of  his  duty 
as  defendant's  agent  or  servant;  that  de- 
fendant was,  through  its  agents  or  servants, 
engaged  in  putting  In  or  Installing  a  furnace 
or  heating  apparatus  In  a  school  building  in 
Woodlawn,  Jefferson  county,  Ala.,  and  one 
Ollle  Chaddock  was  the  foreman  of  defend- 
ant, and  he  was  delegated  with  authority 
from '  defendant  to  direct  servants  or  em- 
flof6a  of  defendant  engaged  in  that  particu- 
lar work.  And  plaintiff  avers  that  the  said 
Ollle  Chaddock  instructed  the  plaintiff  to 
take  certain  measurements  from  a  furnace 
In  the  basement  of  said  school  building,  when 
there  was  but  little  light  to  enable  plaintiff 
to  see;  and  the  said  Ollle  Chaddock  negli- 
gently failed  to  tell,  warn,  or  Inform  plain- 
tiff that  there  was  a  hole  or  ditch  near  said 
furnace  which  was  dangerous.  And  plaintiff 
avers  that,  as  a  proximate  consequence  of 
such  negligent  failure  of  the  said  Ollle  Chad- 
dock  to  warn  plaintiff  of  the  danger  to  him 
t^  reason  of  said  hole  or  ditch,  plaintiff 
walked  or  fell  into  said  ditch  or  hole,  and 
strained,  fractured,  or  injured  bis  leg,  ankle, 
or  foot,  and  suffered  great  mental  and  phys- 
ical pain  therefrom,  and  was  rendered  less 


able  to  work  and  earn  money,  to  bis  great 
damage;  and  bence  this  suit" 

Demurrers  were  Interposed  to  count  1  as 
follows:  "It  is  not  alleged  in  said  connt 
that  plaintiff  could  not  by  the  exercise  of 
due  care,  have  seen  said  ditch  or  hole.  No 
state  of  facts  is  averred,  making  it  Incimi- 
bent  upon  plaintiff  to  warn  defendant  of  the 
existence  of  said  ditch  or  hole  It  is  not 
averred  that  he  could  not  have  seen  said 
ditch  or  hole  by  the  exercise  of  due  care.  It 
is  not  averred  that  plaintiff  did  not  know  of 
the  existence  of  said  ditch  or  hole  at  the 
time  he  fell  Into  It  It  is  not  alleged  that 
said  ditch  or  hole  was  so  dangerous  that  It 
was  the  duty  of  the  defendant  to  warn  plain- 
tiff of  the  existence  of  said  ditch  or  bole." 

The  same  demurrers  were  interposed  to 
count  4,  with  this  additional  one:  It  does 
not  appear  that  said  Ollle  Chaddock  knew 
that  there  was  but  little  light  in  said  base- 
ment 

Plea  7  was  aa  follows:  "Defendant  soya 
that  plaintiff  proximately  contributed  to  the 
injuries  complained  of  In  this:  Plaintiff  knew 
that  it  was  usual  and  customary.  In  Installing 
furnaces  and  heating  plants  In  buUdlnga,  In 
many  instances  to  dig  a  ditch  or  make  an  ex* 
cavatlon  for  cold-air  pipes,  or  other  pipes 
connecting  with  said  furnace;  and  bence 
plaintiff  Imew,  or  ought  to  have  known,  by- 
reason  of  that  fact  that  there  was  or  might 
be  a  ditch  or  excavation  in  said  basement, 
and  without  making  Inquiry  as  to  the  exist- 
ence of  such  ditch  or  excavation,  and  with- 
out light,  negligently  went  into  sold  base- 
ment" 

Robert  N.  Bell,  for  appellant  Oaboniss 
&  Bowie,  for  appellee. 

DOWDELL,  3.  The  first  end  fourth  counts 
of  the  complaint  to  which  demurrers  were 
sustained,  were  each  defective  and  subject 
to  the  demurrer.  In  neither  of  said  counts 
is  It  alleged  that  any  duty  existed  on  the  part 
of  the  master  to  warn  the  servant  of  the 
danger  from  which  the  Injury  resulted,  nor 
Is  any  state  of  facts  averred  from  which  such 
duty  would  arise.  For  aught  that  appears 
from  the  averments  of  these  two  counts,  the 
servant  himself  knew  of  the  existence  of  the 
danger,  and,  according  to  the  familiar  mie 
of  construing  the  pleading  more  strongly 
against  the  pleader,  It  will  be  presumed,  <m 
demurrer  raising  the  question,  from  a  failure 
to  aver  want  of  knowledge,  that  such  knowl- 
edge existed.  If  the  plaintiff  had  knowledge 
of  the  danger,  or  by  the  exercise  of  ordinary 
care  could  have  known  of  it  then  the  defend- 
ant was  under  no  legal  duty  to  warn  blm. 
The  demurrer  sufficiently  raised  the  question, 
and  the  ruling  of  the  court  thereon  was  free 
from  error. 

The  Judgment  vatij  recites  that  demurrers 
to  pleas  7  and  8  were  overruled,  but  the  de- 
murrers to  these  pleas  are  nowhere  set  out 
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In  the  record.  We  cannot  tell  what  the  de- 
murrers were,  and  for  aught  we  know  they 
were  general,  and  for  this  reason  were  over- 
ruled. In  this  state  of  the  record,  the  action 
of  the  court  on  the  demurrers  cannot  be  re- 
viewed on  appeal.  This  has  been  repeatedly 
held  by  this  court 

Where  there  are  several  pleas  upon  which 
Issue  Is  Joined,  the  establishment  of  any  one 
of  them  entitles  the  defendant  to  a  verdict, 
as  much  so  as  the  proving  of  all  of  them. 
The  seventh  plea  of  the  defendant  In  the 
case  before  us,  upon  which  Issue  was  Joined, 
was  proven  without  conflict  in  the  evidence. 
This  authorized  the  giving  of  the  general  af- 
firmative charge,  as  requested  in  writing  by 
the  defendant  Under  this  state  of  the  ease, 
whether  error  was  committed  or  not  In  the 
ruling  of  the  court  on  the  demurrer  to  the 
fourth  plea  is  of  no  consequence,  since.  If 
error  was  committed.  It  was  error  without 
injury. 

It  is  unnecessary  to  consider  other  ques- 
tions discussed  by  connsel,  as  what  we  have 
ruled  is  conclusive  of  the  case.  The  Judg- 
ment is  affirmed. 

Affirmed. 

SIMPSON,  DENSON,  and  MAYFIELD, 
JJ.,  concur. 

aeo  Ala.  300) 

HicKBY  T.  McDonald  bros. 

(Supreme   Court   of  Alabama.     Feb.   4,   1909. 
Rehearing  Denied  April  5.  1909.) 

1.  Chattei,    Mobtoages    (§    153*J— Recobd— 

"PUBCHASEB  WrrHOUT  NOTtCE." 

A  "purchaser  without  notice,"  within  Code 
1907,  (  3386,  providing  that  transfers  of  per^ 
sonalty  to  secure  debts,  etc,  are  Inoperative 
against  "purchasers  without  notice"  until  re- 
corded, etc.,  means  a  bona  fide  purchaser  with- 
out notice. 

[Bd.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Dec.  Dig.  {  153.* 

For  other  definitions,  see  Words  and  Phrases, 
voL  7,  p.  «860.] 

2.  Chattei,  Mobtoaobs  (I  IJiS*)— Bona  Fide 

Pttscecabebs 

One  is  not  a  bona  fide  purchaser,  within 
Code  1907,  {  3386,  providing  that  transfers  of 
property  to  secure  debts,  etc,  are  inoperative 
against  purchasers  without  notice  until  record- 
ed, etc,  if  he  knows  facts  which  should  cause  a 
f>radent  man  to  investigate,  and"  wliich,  if  fol- 
owed  up,  woold  lead  to  a  defect  In  the  seller's 
title. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages.  Cent   Dig.    g§   256-259;    Dec   Dig.   I 

8.  Chattei,  Mobtoaokb  (J  157*)— Pubchabee 
OF  Mobtoaged  Pbopebtt  —  Bona  Fides  — 
Evidence— SiTPFiciENOT. 

Ehridence  held  to  warrant  a  finding  that 
when  defendant  in  detinue  bought  the  mortgaged 
property  involved,  he  knew  tkcta  sufficient  to 
put  him  upon  inquiry  as  to  the  seller's  title, 
which,  if  followed  up,  would  lead  to  a  discov- 
ery of  its  Invalidity. 

[Ed.  Note. — For  other  cases,  see  Chattel  Mort- 
gages, Dec.  Dig.  i  157.*] 


4.  Trial  (f  191*)  — Instbuctions  — Assump- 
tion OP  Facts. 

In  detinue  by  chattel  mortgagees  against 
the  mortgagor's  purchaser,  instructions  that  it 
defendant  did  not  have  notice  of  the  mortgage, 
nor  information  which,  if  followed  up,  would 
lead  to  notice  of  such  mortgage,  verdict  must  be 
for  him,  and  that  before  plaintiffs  could  recovet 
they  must  show  that  defendant  received  such 
notice,  or  was  placed  in  possession  of  facts 
which,  if  followed  up,  would  lead  to  notice  of 
the  mortgage  before  he  purchased,  were  prop- 
erly refused,  as  assuming  that  defendant  was  a 
bona  fide  purchaser,  and  authorizing  a  recov- 
ery by  him  unless  he  had  notice  of  the  mortgage, 
or  of  facts  which,  if  followed  up,  would  lead  to 
notice  thereof. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  a  420-431 ;   Dec  Dig.  §  191.»] 

5.  Chattei,  Mobtoaoes  (J  157*)  —  Pubchas* 
or  Mobtoaged  Pbopebtt  —  Bona  Fides  — 
JuBY  Question. 

Whether  defendant,  buyer  of  mortgaged  per- 
sonalty, was  a  bona  fide  purchaser,  held,  un- 
der the  evidence,  in  detinue  by  the  mortgagees,  a 
jury  question. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages,  Dec.  Dig.  i  167.*] 

6.  Chattei,  Mobtoaoeb  (J  157*)— Pttbchabkb 
or  Mobtoaged  Pbopebtt— Bona  Fides— In- 

STBTTCnONS. 

In  detinue  by  chattel  mortgagees  against 
the  mortgagor's  purchaser,  instructions  that  if 
defendant  had  no  notice  of  the  mortgage,  nor 
any  information  which  would  lead  a  reasonably 
prudent  man  to  notice  that  his  .seller  had  ob- 
tained the  property  by  fraud,  and  that  plaintiffs 
held  a  mortgage  before  he  bought,  verdict  must 
l>e  for  defendant,  were  properly  refused  as  au- 
thorizing a  finding  for  defendant  unless  he  had 
notice  of  the  mortgage  and  of  the  fraud  in  his 
seller^s  title,  or  of  facta  which  would  have  led 
to  knowledge  of  both,  whereas  notice  of  ei- 
ther fact  would  preclude  his  defense  as  against 
plaintiffs. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Dec  Dig.  I  157.*] 

Appeal  from  Circuit  Court  Mobile  Coun- 
ty ;   Samuel  B.  Browne,  Judge. 

Detinue  by  McDonald  Bros,  against  T.  J. 
Hlckey.  From  a  Jndgment  for  plaintiffs,  de- 
fejpdant  appeals.    Affirmed. 

The  facts  In  this  case  are  saffidently  stat- 
ed in  a  former  report  of  this  case  in  161  Ala. 
497,  44  South.  201,  13  h.  R.  A.  (N.  S.)  413, 
reference  to  which  Is  here  made.  The  fol- 
lowing charges  were  requested  by  the  defend- 
ant and  refused:  (1)  The  general  affirmative 
charge.  (3)  "The  court  charges  the  Jury  that 
If  they  believe  from  the  evidence  In  ttiis  case 
that  Hlckey  did  not  have  any  notice  of  the 
mortgage  to  iMcDonaid  Bros.,  and  they  far- 
ther believe  from  the  evidence  that  Hlckey 
did  not  have  any  Information  which,  if  fol- 
lowed ap,  wonld  lead  to  notice  of  said  mort- 
gage to  McDonald  Bros.,  then  you  must  find 
for  the  defendant  and  assess  the  altemats 
value  of  the  property,  and  also  assess  tb« 
damages  for  the  detention  of  the  same."  (^ 
"The  court  charges  the  Jury  that  If  they  be- 
lieve from  the  evidence  that  Hlckey,  the  de- 
fendant In  this  case,  had  no  notice  of  tht 
mortgage  to  McDonald  Bros.,  nor  any  intof 
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xnatlon  which.  If  followed  np,  would  lead  a  rea- 
Bonably  prudent  man  to  notice  that  Tilly  had 
obtained  the  mule  by  fraud,  and  that  Mc- 
Donald Bros,  held  a  mortgage  on  said  mule, 
before  the  purchase  of  the  mule  from  Tilly, 
then  you  must  find  for  the  defendant"  (5) 
"The  court  charges  the  Jury  that,  before  the 
plaintiffs  can  recover  In  this  case,  ttaey  must 
prove  that  the  defendant  received  such  no- 
tice, or  was  placed  in  possession  of  such 
facts,  as,  if  followed  up,  would  lead  to  notice 
of  the  existence  of  the  McDonald  mortgage, 
before  the  defendant  purchased  the  mule 
from  Tilly."  (7)  "The  court  charges  the  Jury 
that  if  they  believe  from  the  evidence  in  this 
case  that  T.  J.  Hlckey,  the  defendant  in  this 
case,  had  no  notice  of  the  mortgage  to  Mc- 
Donald Bros.,  nor  any  information  which,  If 
followed  up,  would  lead  a  reasonably  pru- 
dent man  to  notice  that  Tilly  had  obtained 
the  mule  by  fraud,  and  that  McDonald  Bros, 
held  a  mortgage  on  said  mule,  before  the  pur- 
chase of  said  mule  from  Tilly,  then  you  most 
find  for  the  defendant,  and  assess  tiie  alter- 
nate value  of  the  property  at  $225,  and  the 
value  of  the  hire  or  detention  at  $90." 

Inge  &  McCorvey,  for  appellant  Sullivan 
ft  Stallworth,  for  appellees. 

ANDERSON,  J.  When  this  case  was  here 
before  (reported  in  151  Ala.  497,  44  South. 
201,  13  L.  R.  A.  [N.  S.]  413)  this  court  held 
that  the  plaintiffs  parted  with  the  title  to 
the  mu'e  under  the  sale.  Consequently,  on 
the  trifil  from  whiCh  this  appeal  Is  taken,  the 
plaintiffs  were  put  to  their  title  under  the 
mortgage  given  them  by  the  purchaser  at 
Bald  sale.  As  the  mortgage  had  not  been  re- 
corded, the  Issue  was  whether  or  not  the  de- 
fendant was  such  a  purchaser  as  Is  protected 
under  the  terms  of  section  3386  of  the  Ck)de 
of  1907.  "Purchasers  without  notice,"  as 
mentioned  In  section  3386  of  the  Code  of 
1007,  has  been  construed  to  mean  bona  flde 
purchasers  without  notice.  Morris  t.  Bank 
of  Attalla,  142  Ala.  638,  88  South.  804; 
Southern  Association  t.  Riddle,  129  Ala.  S62, 
29  South.  667.  In  the  Morris  Case,  supra.  It 
was  held  that  because  the  consideration  of 
the  subsequent  purchaser  was  tainted  with 
usury,  he  was  In  no  position  to  Invoke  the 
statute  of  registration  against  the  prior  pur- 
chaser, whose  mortgage  had  not  been  record- 
ed, and  of  which  the  usurious  mortgagee  had 
DO  notice.  If,  therefore,  the  fact  that  usury, 
constituting  a  part  of  the  evidence,  prevented 
the  purchase  from  being  bona  fide,  any  facts 
put  in  the  possession  of  the  second  purchas- 
er, which  should  cause  a  prudent  man  to  in- 
vestigate, and  which.  If  followed  up,  would 
lead  to  a  defect  In  the  vendor's  title,  and  he 
failed  to  Investigate  before  purcdiaslng,  he 
will  not  be  a  bona  fide  purchaser ;  or  if  the 
consideration  paid  for  the  thing  purchased  is 
■0  grossly  inadequate  as  to  strike  the  under- 
standing of  an  honest  and  intelligent  man 
that  the  sale  was  not  In  good  faith,  the  pur- 


chase would  not  be  bona  flde.  Oordon  & 
Rankin  v.  Tweedy,  71  Ala.  213. 

Onr  court  In  discussing  the  right  of  sub- 
sequent purchasers  to  Invoke  the  statute  of 
registration  against  prior  purchasers  said.  In 
the  case  of  Center  v.  P.  &  M.  Bank,  22  Ala. 
743:  "It  has  been  repeatedly  held,  and  may 
now  be  considered  as  settled  law,  that  if  the 
subsequent  purchaser  be  put  In  possession  of 
such  facts  concerning  the  title  which  the  ven- 
dor offers  to  sell  as  should  cause  a  prudent 
man  to  Inquire  further  before  he  would  pro- 
ceed with  the  purchase,  he  will  be  Charged 
with  notice  required  by  the  statute;  and  If 
he  still  goes  on  to  complete  his  purchase  he 
does  so  at  his  own  peril,  and  will  not  be  al- 
lowed to  invoke  the  protection  of  the  statute 
of  registration.  •  •  •  When  a  second 
purchaser  Is  affected  with  such  notice,  he  can 
acquire  no  equity,  because  It  Is  his  own  fol- 
ly to  expend  money  under  such  circumstan- 
ces ;  and  it  Is  not  Just  that  by  such  purchase 
he  should  be  permitted  to  deprive  the  first 
purchaser  of  the  title  he  has  acquired  by  sale 
made  to  him  bona  flde,  and  on  which  a  full 
and  valuable  consideration  has  been  paid  to 
the  vendor.  Such  second  sale  would  be 
fraudulent  In  the  vendor;  and  if  the  subse- 
quent purchaser  Is,  or  from  the  circumstances 
surrounding  him  ought  to  be,  In  possession  of 
facts  sufficient  to  put  him  on  his  guard,  he 
becomes  partlceps  frandls,  and  is  entitled  to 
no  protection."  See,  also.  Smith  &  Co.  v. 
Zureher,  0  Ala.  208.  The  case  of  Jones  v. 
State,  113  Ala.  95,  21  South.  229,  Is  not  ap- 
plicable to  section  3386  of  the  Code  of  1907, 
although  cited  under  said  section.  The  sec- 
tion there  held  as  not  x>ertalning  to  bona  fide 
purchasers  was  section  099  of  the  Code  of 
1896  (section  3376  of  the  Code  of  1907). 

It  must  be  observed  that  whether  the  facts 
put  Into  the  possession  of  the  second  purchas- 
er would  or  would  not  If  followed  up,  lead 
to  a  discovery  of  the  first  purchaser's  title, 
yet  If  they  are  such  as  to  put  a  prudent  man 
on  Inquiry  as  to  the  vendor's  title,  and  the 
second  purchaser  consummates  the  sale  with- 
out ascertaining  that  the  vendor  had  the 
right  to  sell,  he  cannot  invoke  the  statute  of 
registration  against  a  prior  bona  fide  pur- 
chaser, because  he  is  not  himself  a  bona  flde 
purchaser,  and  does  not  come  under  the  pro- 
tection of  the  statute.  There  was  evidence 
from  which  the  Jury  could  infer  that  the 
defendant  was  in  the  possession  of  facts  that 
would  question  the  vendor's  title  to  the  mule 
and  his  right  to  sell  the  same,  and  which 
would  put  a  prudent  man  upon  inquiry  be- 
fore consummating  the  purchase,  and  which, 
if  followed  up,  would  disclose  that  the  ven- 
dor did  not  have  the  right  to  sell  the  mule, 
whether  they  led  to  knowledge  of  the  plain- 
tUTs'  mortgage  or  not.  There  was  evidence 
in  this  case  from  which  the  Jury  could  have 
inferred  that  the  defendant  was  in  possession 
of  facts  suflBcient  to  put  him  upon  inquiry  as 
to  the  title  of  Tilly,  and  which,  if  followed 
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DP,  wonld  bare  led  to  a  discovery  of  Its  Im- 
perfection. Tilly  was  working  for  the  de- 
fendant as  a  day  laborer  for  small  wages, 
was  bard  up,  and  conttnnally  overdrawing 
his  wages.  Tilly  claimed  to  hare  gotten  the 
mule  from  Payne  under  a  $250  mortgage  held 
by  him.  Payne  was  represented  as  living 
near  Spring  Hill,  which  is  in  the  same  coun- 
ty. In  addition  to  this,  there  was  the  state- 
ment of  the  defendant,  made  to  one  of  the 
plaintiffs,  that  Tilly  was  lying  around  his 
place  trying  to  sell  the  mule,  and  he  finally 
paid  bim  $50  for  a  mule  agreed  to  be  worth 
at  the  time  $185.  The  trial  court  did  not, 
therefore,  err  in  refusing  the  general  charge 
requested  by  the  defendant 

enlarges  8  and  6,  requested  by  the  defend- 
ant, were  properly  refused.  They  assume 
that  the  defendant  was  a  bona  fide  purchaser, 
and  Instruct  a  finding  for  the  defendant  un- 
less he  had  notice  of  the  plaintiffs'  mortgage, 
or  of  facts  which,  if  followed  np,  would  lead 
to  notice  of  said  mortgage.  As  we  have  here- 
tofore set  out,  unless  the  defendant  was  a 
bona  fide  purchaser,  he  could  not  invoke  the 
statute  of  registration,  and  It  was  a  question 
for  the  jury  as  to  whether  or  not  he  was  such 
a  purchaser. 

Charges  4  and  7,  requested  by  the  defend- 
ant, were  properly  refused/  They  request  a 
finding  for  the  defendant  unless  he  knew  of 
the  plaintiffs'  mortgage,  or  of  facts  that 
wonld  lead  to  notice  of  same,  notwlttistand- 
ing  Tilly  bad  a  defective  title.  It  is  true 
these  charges  postulate  both  notice  of  the 
plaintiffs'  mortgage  and  the  fraud  in  the  ti- 
tle of  "TlUy" ;  but  they  Instruct  a  finding  for 
the  defendant  unless  he  had  notice  of  both, 
or  of  facts  which  would  have  led  to  knowl- 
edge of  both,  when,  under  the  law,  notice  of 
either  fact  postulated  would  cut  off  his  de- 
fense as  against  these  plaintiffs. 

The  Judgment  of  the  circuit  court  is  af- 
firmed. 

Affirmed. 

TYSON,  a  J.,  and  SIMPSON,  DBNSON, 
and  MAYFIBLJ),  JJ.,  concur. 


(159  Ala.  614) 

ROB  V.  DOB  ez  dem. 


ROWD. 


(Supreme  Court  of  Alabama.     Feb.   11,  1909. 
On  Rehearing,  April  6,  1909.) 

1.  AnvERSi;  POssbssion  (J  40*)— Dtjbation  of 
Possession. 

One  who  has  been  In  adverse  possession  of 
land  by  himself  and  the  predecessors  under 
whom  he  claims  for  52  years  has  title  to  the 
land   by  adverse   possession. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  (  148;    Dec.  Dig.  S  40.*] 

2.  Abvessb  Possession  (S  32*)— Visible  and 
Notorious  Possession— Filing  Noticb. 

Code  1896,  {  1541,  providing  that  any  per- 
son who,  without  color  of  title  or  bona  fide  claim 
of  inheritance  or  of  purchase,  enters  upon  real 


estate  and  asserts  adverse  possession  there<^ 
must  give  notice  thereof  by  filing  in  the  office 
of  the  judge  of  probate  of  the  county  in  which 
the  land  lies  his  written  declaration  setting  forth 
sQch  claim,  dees  not  apply  to  one  who  purchases 
the  land  and  is  put  in  possession  under  a  bona 
fide  contract  of  purchase,  or  to  one  whose  pred- 
ecessor had  secured  title  through  adverse  pos- 
session before  the  statute  became  effective. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Dec  Dig.  i  32.*] 

On  Rehearing. 

3.  Limitation  of  Actions  (5  76*)— Computa- 
tion OF  Period — Postponement  by  Pbi- 
CEDiNO  Life  Estate. 

Where  adverse  possession  of  land  starts  be- 
fore plaintiff's  predecessor  secures  title  to  the 
property,  that  such  predecessor  wills  the  prop- 
erty as  a  life  estate  to  claimant's  mother,  with 
the  remainder  in  fee  to  claimant,  does  not  nost- 
pone  the  running  of  the  statute  in  favor  of  the 
one  holding  by  adverse  possession  during  the 
existence  of  the  life  tenancy,  as  limitations  will 
not  Im  interrupted  by  the  subsequent  disability 
of  a  claimant,  unless  by  a  statutory  provisioiu 
[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  i  417;    Dec.  Dig.  {  76.*] 

Appeal  from  Circuit  Court,  Macon  County ; 
S.  L.  Brewer,  Judge: 

Ejectment  by  John  Doe,  on  the  demise  of 
Cordelia  Roe,  against  Richard  Roe,  with  no- 
tice to  Mary  R.  Ooetchius  and  Ella  Russell. 
There  was  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Reversed  and  remanded. 

The  controversy  was  over  a  part  of  the  N.  % 
of  section  28,  township  16,  range  5.  The  de- 
fendant disclaimed  as  to  a  part  of  said  sec- 
tion which  lay  on  one  side  a  fence  row  run- 
ning across  the  quarter  section,  and  as  to 
the  other  she  pleaded  not  guilty.  Plaintiff 
derived  the  title  from  the  government 
through  mesne  conveyances  to  one  A.  B.  Fan- 
nin, by  will  of  Fannin  to  Mary  R.  Reid,  and 
from  Mary  R.  Reid  to  plaintiff.  The  will,  it 
seems,  created  a  life  estate  In  the  wife  of 
the  testator,  who  died  four  years  before  the 
bringing  of  the  suit  Plaintiff  was  one  of  the 
children,  and  Mary  R.  Reid  was  the  other  liv- 
ing child,  and  the  deed  from  Reid  to  Roe  was 
for  a  half  interest.  The  evidence  for  the 
ilefendant  showed  that  she  and  her  predeces- 
sors in  title  had  cultivated  and  otherwise 
used  the  laud  up  to  the  fence  row,  and  that 
it  had  been  so  used  and  cultivated  by  her  and 
her  predecessors  in  title  before  the  death  of 
Mr.  Fannin,  father  of  the  plaintiff.  The  oth- 
er facts  sufficiently  appear  In  the  opinion  of 
the  coturt 

H.  P.  Merrltt,  for  appellant  O.  &  Lewis, 
for  appellee. 

ANDERSON,  J.  The  defendant  did  not 
question  the  plaintiff's  paper  title  to  the 
north  half  of  the  section,  or  that  the  strip  of 
land  in  controversy  was  In  said  north  half, 
but  relied  solely  upon  actual  adverse  posses- 
sion of  said  strip  In  herself  and  those  under 
whom  she  holds  for  over  50  years.    The  plaln- 
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tlS  testified  tbat  her  father  was  In  the  pos- 
session of  the  place;  but  she  knew  nothing 
about  the  location  of  the  fence,  and  did  not 
show  a  possession  of  the  strip  south  of  the 
fence.  On  the  other  hand,  her  witness  Wes- 
ley Johnson  testified  that  her  possession  was 
only  to  the  fence,  and  that  the  defendant's 
hands  cultivated  the  strip  in  question.  The 
defendant  proved  by  many  witnesses  that  Col. 
Chappell  maintained  the  fence  52  years  ago, 
and  was  in  possession  of  said  land  and  claim- 
ing up  to  the  fence;  that  Russell  went  into 
possession  under  Chappell,  and  claimed  and 
cultivated  np  to  the  fence;  and  that  the  de- 
fendant has  done  the  same  ever  since  the 
land  was  purchased  from  Russell.  The  de- 
fendant, therefore,  acquired  title  by  adverse 
posession.  It  matters  not  that  she  filed  no  dec- 
laration of  her  claim  to  the  land,  under  section 
.1541  of  the  Code  of  1890,  as  that  statute  only 
became  effective  In  1883,  and  her  predeces- 
sors' possession  had  already  ripened  Into  ti- 
tle, and  she  went  Into  possession  under  them 
by  a  contract  of  purchase.  Moreover,  If  she 
purchased  the  land  and  was  put  In  possession 
onder  a  bona  fide  contract  of  purchase,  she 
did  not  have  to  file  a  declaration  in  the  pro- 
bate office  in  order  to  hold  adversely.  Holt 
T.  Adams,  121  Ala.  664,  25  South.  716 ;  Sledge 
T.  Singly,  139  Ala.  346,  37  South.  98. 

The  trial  court  erred  In  not  giving  the  gen- 
eral chargiB  requested  by  the  defendant  The 
Judgment  of  the  circuit  court  Is  reversed,  and 
the  cause  is  remanded. 

Reversed  and  remanded. 

DOWDELL,  C.  J.,  and  McCLELLAN  and 
MAYFIELD,  JJ.,  concur. 

On  Rehearing. 

ANDERSON,  J.  It  Is  Insisted  by  appellee's 
counsel  that  the  plaintiff's  title  to  the  land, 
under  the  will  of  her  father,  Fannin,  was 
subject  to  the  life  estate  of  her  mother,  and 
that  the  statute  did  not  run  against  her  un- 
til the  death  of  her  mother,  the  life  tenant 
(a  point  not  made  in  the  original  brief).  This 
rale  would  obtain  If  the  possession  of  the 
defendant  and  her  grantors  started  after  the 
creation  of  the  plaintiff's  remainder  or  held 
under  the  life  tenant ;  but  In  the  case  at  bar 
the  possession  started  before  Fannin,  the 
father,  and  husband  of  the  life  tenant,  ac- 
quired the  land,  and  the  statute  of  limitations 
was  and  had  been  running  for  years  before 
ber  death,  and  before  the  creation  of  the 
plaintiff's  estate  In  remainder.  It  is  settled 
law  that  after  the  statute  begins  to  run  no 
subsequent  disability  supersedes  Its  operation, 
unless  by  statutory  provision.  Baker  v.  Bar- 
dlft,  76  Ala.  417;  Black  v.  Pratt  Coal  Co., 
85  Ala.  508,  5  South.  89;  secUon  4860  of  the 
Code  of  1907.  The  statute,  having  started 
snd  run  for  years  before  the  plaintiff's  estate 
came  Into  existence,  was  not  intercepted  be- 


canse,  by  the  terms  of  her  father's  will,  ber 
mother  took  a  life  estate  In  the  land,  and  she 
was  not  entitled  to  same  until  her  mother's 
death. 

In  the  case  of  Glndrat  t.  Western  R.  R., 
96  Ala.  162,  11  South.  372,  19  L.  R.  A.  839. 
the  defendant  never  went  into  possession  of 
the  land  until  after  the  execution  and  record- 
ing of  the  deed  creating  the  remainder. 

(159  Ala.  60g) 
EQUITABLE  LIFE  ASSUR.  SOCIETT   OF 
UNITED  STATES  v.  GOLSON. 

(Supreme  Court  of  Alabama.    Feb.  4,  1909. 
Rehearing  Denied  April  6,  1909.) 

1.  Insubancb    (§   34!>*)  —  Life    Tnsubance  — 
Pajlube  to  Pay  Pbemitjms— Forfeiture. 

Failure  to  pay  the  premium  on  a  life  policy 
does  not  of  itself  forfeit  the  contract,  unless  the 
policy  80  provides. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  §  900;    Dec.  Dig.  i  849.*] 

2.  Insurance  (5  349*)  —  Life  Insurance  — 
Nonpayment  o»  Premiums— Effect. 

A  condition,  within  the  limitation  of  the 
statnte,  tbat  a  life  policy  shall  be  forfeited  for 
nonpayment  of  any  premium,  is  a  condition 
subsequent,  and  nonperformance  avoids  the  pol- 
icy, unless  waived  by  insurer. 

[Ed.  Note. — For  other  cases,  see  InsarancSk 
Cent.  Dig.  |  900;    Dec.  Dig.  {  349.*] 

8.  Insurance  ({  849*)  —  Life  Insurance  — 
Nonpayment  of  Premiums— Effect. 

A  condition  in  a  life  policy,  providing  for 
its  forfeiture  for  nonpayment  of  premiums,  ia 
for  the  benefit  of  insurer,  and  will  be  strictly 
construed;  and  a  forfeiture  will  be  enforced 
only  when  such  is  the  plain  meaning  of  the 
contract. 

[E!d.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  {|  891,  900;    Dec  Dig.  {  349.*] 

4.  Insukance  ({  349*)  —  Life  Insurarcc  — 
Nonpayment  of  PREMiiniB— Effect. 

A  provision  in  a  life  policy  tbat  on  defanit 
in  iMiyment  of  any  annual  premium  after  the 
thinl  the  policy  may  be  surrendered  for  a  non- 
participating  paid-up  policy,  providing  the  pol- 
icy be  returned  to  insurer  within  six  months 
alter  the  date  of  default,  otherwise  the  policy 
shall  cease,  does  not  provide  for  a  forfeiture  (u 
the  policy  inside  of  six  months  after  default, 
and  after  default  insured  has  six  months  with- 
in which  to  elect  to  surrender  the  policy  and 
get  paid-up  insurance,  or  to  pay  the  premium, 
should  he  decide  not  to  surrender  the  i>olicy; 
and,  on  his  failure  to  so  elect,  the  policy  does 
not  become  forfeited  for  six  months  after  the 
default. 

[Ed.  Note.— For  other  cases,  see  InsurancCk 
Cent.  Dig.  SI  891,  900;  Dec  Dig.  |  349.*] 

Appeal  from  Circuit  Court,  Geneva  County ; 
H.  A.  Pearce,  Judge. 

Action  by  Mary  W.  Golson  against  the 
E^qultable  Life  Assurance  Society  of  the  Unit- 
ed States  to  recover  on  a  life  policy.  From 
a  Judgment  for  plaintiff,  defendant  appeals. 
Aflirmed. 

The  suit  was  for  the  sum  of  $2,500,  the  face 
of  the  policy.  The  pleas  admitted  an  indebt- 
edness of  $909.60  as  paid-up  insurance  under 
the  terms  of  the  policy,  but  sought  to  defeat 
a  recovery  upon  pleas  setting  up  the  condl- 
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tlons  of  forfeiture,  whlcb  are  fully  set  out  In 
the  opinion  of  the  court  The  proof  showed 
that  the  insured  died  on  the  8tb  day  of  June, 
1907,  and  that  the  defendant  bad  notice  of 
the  same,  and  that  the  annual  premium  was 
payable  on  or  before  the  7tb  day  of  March 
In  each  year,  default  In  whlcb  occurs  six 
months  after  said  date. 

G  D.  Carmlcbael,  for  appellant  W.  O. 
Mnlky,  for  appellee. 

ANDERSON,  J.  It  has  been  almost  unl- 
Tersally  held  that  the  failure  to  pay  the 
premium  on  an  Insurance  policy  does  not  of 
Itself,  forfeit  the  contract  unless  the  policy 
BO  provides.  25  Cyc.  824,  and  authorities 
cited  In  note  64.  It  Is  true  the  policy  may 
contain  a  valid  condition,  within  the  limita- 
tion of  the  statute,  that  it  may  be  terminated 
or  forfeited  upon  a  failure  to  pay  any  premi- 
um or  Installment  at  the  time  specified  in  the 
contract  whlcb  would  be  a  condition  subse- 
<iuent  and  the  nonperformance  of  which 
would  avoid  the  policy,  unless  waived  by  the 
insurer.  Sach  a  condition,  however,  being 
for  the  benefit  of  the  company,  is  to  be  strict- 
ly construed,  and  a  forfeiture  will  be  enforc- 
ed only  when  it  appears  that  such  Is  the 
plain  Intent  and  meaning  of  the  contract; 
and  if  there  are  repugnant  conditions  the 
court  will  enforce  such  as  are  in  favor  of  the 
Insured  and  will  prevent  a  forfeiture.  8  C^c. 
821 ;  Ferguson  v.  Union  Mutual  Ca,  187  Mass. 
8,  72  N.  E.  358;  McMaster  v.  Life  Ins.  Co.  (C 
C.)  90  Fed.  40. 

The  pleas  in  the  case  at  bar  do  not  attempt 
to  defeat  a  recovery  upon  the  policy  entirely, 
as  they  concede  the  plaintitTs  right  to  re- 
cover the  surrender  value  of  the  policy,  but 
dalm  that  the  original  i)ollcy  was  forfeited 
for  nonpayment  of  the  premium,  which  ma- 
tared  less  than  six  months  before  the  death 
of  the  insured.  The  forfeiture  relied  upon  In 
the  pleas  is  as  follows:  "If  premiums  upon 
the  policy  for  not  less  than  three  complete 
years  of  assurance  shall  have  been  duly  re- 
ceived by  the  society,  and  default  shall  be 
made  in  the  payment  of  a  subsequent  preml- 
cun,  the  policy  may  be  surrendered  for  a  non- 
participating  paid-up  policy,  for  the  entire 
amount  which  the  full  reserve  on  the  policy, 
according  to  the  present  legal  standard  of 
the  state  of  New  Tork,  will  then  purchase  as 
a.  single  premium,  calculated  by  the  regular 
table  for  single-premium  pollclea,  now  pub- 
lished by  the  society,  providing  that  the 
{)oIIcy  be  returned  to  the  society  duly  re- 
ceipted within  six  months  after  the  date  up- 
on whlcb  the  last  premium  in  default  has  fall- 
en due;  otherwise,  the  policy  shall  cease  and 
-determine,  and  all  premiums  paid  thereon 
shall  forfeit  to  the  society." 

We  do  not  think  that  this  clause  provides 
for  a  forfeiture  of  the  policy  Inside  of  six 
months  after  default  In  the  payment  of  the 
premiums,  unless  the   Insured  during  that 


time  surrenders  the  policy  and  gets  a  paid- 
up  one  under  the  terms  of  the  contract  and 
thus  releases  himself  from  liability  for  un- 
paid premiums.  In  other  words,  the  clause 
means  that  after  default  in  any  premium, 
after  the  third  one,  the  Insured  has  six 
months  within  which  to  elect  to  surrender 
the  policy  and  get  paid-up  insurance,  to  the 
extent  of  what  he  has  paid  In,  or  to  pay  the 
premium,  should  he  decide  not  to  surrender 
the  policy,  and  when  he  has  failed  to  so  elect 
notwithstanding  the  premium  Is  unpaid,  the 
policy  does  not  become  forfeited  for  six 
months  after  said  premium  becomes  due.  The 
policies  considered  In  the  Alabama  authorities 
cited  by  counsel  for  appellant  contained  a 
clause  making  the  life  of  the  policy  dependent 
upon  the  payment  of  the  premiums. 

The  special  pleas  falling  to  show  that  the 
original  policy  bad  been  forfeited  before  the 
death  of  the  Insured,  the  trial  court  prop- 
erly sustained  the  demurrer  thereto.  The 
judgment  of  the  circuit  court  is  affirmed. 

Affirmed. 

TTSON,  Q  X,  and  DBNSON,  McCLEIr 
LAN,  and  MAYFIELD,  JJ„  concur. 


(160  Ala.  163) 

STATE  «x  rel.  ALMON,  Solicitor,  et  al.  t. 
BURKE,  Judge. 

(Supreme  Court  of  Alabama.    Feb.  4,  1909.    On 
Rehearing,  April  Q,  1909.) 

1.  APPEAI,    ARD     EBBOB    ({     854*)— HABUI.E8S 
ElBBOB— EBBONEOUS    GBODNDS    rOB    C!0BBECT 

Decision. 

A  correct  judgment  will  not  be  reversed 
because  the  court  based  its  decision  on  a  wrong 
ground. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f  3408;   Dec.  Dig.  f  854.*] 

On  Rehearing. 

2.  Mardauus  (t  147*)— Pasties  Entitlbd  to 
Institute. 

Under  Code  1907,  8  638,  authorizing  the 
Attorney  General  to  prosecute  in  the  name  of 
the  state  all  suits  necessary  to  protect  the 
rights  of  the  state,  and  under  the  statute  de- 
fining the  iKiwers  and  duties  of  the  circuit  solic- 
itor and  his  county  solicitor,  and  imder  Code 
1907,  S  7793,  making  it  a  criminal  offense  for 
any  solicitor  to  commence  a  prosecution  for  any 
oSense,  except  where  it  is  against  his  person 
or  property,  etc.,  mandamus  by  the  state  to 
compel  a  county  judge  to  reinstate  on  the  docket 
criminal  cases  can  only  l>e  instituted  on  the 
relation  of  the  Attorney  General. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent.  Dig.  {  288;    Dec.  Dig.  S  147.*] 

Appeal  from  Circuit  Court  Cullman  Coun- 
ty; D.  W.  Speake,  Judge. 

Mandamus  by  the  State  of  Alabama,  on  the 
relation  of  D.  O.  Almon,  Solicitor  for  the 
Eighth  Judicial  Circuit  and  another,  against 
Robert  I.  Burke,  as  Judge  of  the  ConntT 
Court  of  Cullman  County.  From  a  judgment 
of  dismissal,  relators  appeal.    Affirmed. 
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Alexander  M.  Oarber,  Atty.  Oen.,  Thomas 
W.  Martin,  Asst  Atty.  Gen.,  and  J.  B.  Brown, 
for  appellants.  George  H.  Parker  and  John 
O.  Eyster,  for  appellee. 

MATFIET.D,  3.  This  was  an  application 
by  the  state,  on  the  relation  of  D.  CX  Almon, 
Its  solicitor  for  the  Eighth  Judicial  circuit, 
and  his  county  solicitor  for  Cullman  county, 
to  Hon.  D.  W.  Speake,  Judge  of  the  Eighth 
Judicial  circuit,  for  a  mandamus  to  Hon. 
Robt.  I.  Burke,  Judge  of  the  county  court  of 
Cullman  county,  to  compel  the  said  Judge  of 
the  county  court  to  reinstate  upon  the  docket 
of  the  county  court  of  Cullman  county  di- 
vers criminal  causes  for  violation  of  the  pro- 
hibition laws  of  this  state,  particularly  men- 
tioned In  the  petition  for  mandamus,  which 
are  alleged  to  have  been  unlawfully  nol. 
pros'd  by  the  said  county  court,  without  the 
consent  or  request  of  the  circuit  or  the  coun- 
ty solicitor,  and  over  their  protest,  and  to 
compel  the  said  Judge  to  proceed  with  the 
trial  of  said  causes.  Tlie  circuit  court,  after 
several  preliminary  orders  and  amendments 
of  pleadings  unnecessary  to  consider,  on  mo- 
tion of  the  respondent,  quashed  the  alterna- 
tive writ  and  dismissed  the  petition,  from 
which  Judgment  and  order  the  petitioners  ap- 
peal to  this  court  and  assign  various  errors. 

It  is  not  only  unnecessary,  but  improper, 
for  us  on  this  appeal  to  pass  upon  the  merits 
Qf  the  petition  or  the  assignments  of  error. 
We  know  of  no  law  authorizing  the  solicitor, 
or  any  other  person  or  ofiScer,  other  than 
the  Attorney  General  of  the  state,  to  institute 
a  proceeding  like  this,  in  the  name  or  on  the 
relation  of  the  state,  or  in  his  own  name.  It 
Is  proper  here  to  say  that  the  petitioners 
have  precedents  for  such  proceedings;  but 
in  none  of  those  cases  was  the  question  rais- 
ed or  passed  upon,  and  it  appears  to  have 
here  escaped  the  attention  of  counsel  and  of 
the  court.  In  the  one  case  in  which  the 
question  was  passed  upon — ^whlch  was  a  case 
Identical  with  the  one  at  bar — Brickell,  C 
J.,  we  think  properly,  held  that  suits  like  the 
one  at  bar  could  only  l>e  instituted  on  the 
relation  of  the  Attorney  General.  See  Es 
parte  State  (In  re  Stephenson)  118  Ala.  83, 
21  South.  210.  In  this  case  that  learned 
Judge  said:  "Whether  the  state  has  an  in- 
terest in  the  vacation  of  the  order  made  In 
a  criminal  case  by  a  court  of  competent  Juris- 
diction, or  whether  there  shall  be  a  proWbi- 
tlon  of  the  exercise  of  Jurisdiction,  or  any 
other  remedial  writ  prosecuted  by  the  state, 
at  all  times  a  matter  of  more  or  less  gravity, 
the  law  commits  to  the  Judgment  and  discre- 
tion of  the  Attorney  General,  and,  when  he 
proceeds,  he  must  proceed  in  the  name  ot 
the  state." 

nils  question  was  raised  In  the  court  be- 
low, and  Is  Jurisdictional;  and  although  the 
trial  court  seems  to  have  based  its  order  up- 
on another  ground,  yet  the  Judgment  and  or- 


der was  correct,  and  cannot  be  revc»«\  '  for 
that  reason. 
The  Judgment  is  affirmed. 

TYSON,  O.  J.,  and  SIMPSON  and  DESM- 
SON,  JJ.,  concur. 

On  Rehearing. 

PER  CURIAM.  Section  636  of  the  Code  of 
1007,  of  Alabama  authorizes  the  Attorney 
General  to  Institute  and  prosecute,  in  the 
name  of  the  state,  all  suits  and  other  pro- 
ceedings, at  law  or  In  equity,  necessary  to 
protect  the  rights  and  interests  of  the  state. 
As  stated  In  the  former  opinion,  we  know 
of  no  other  law  authorizing  any  other  per- 
son or  officer  to  Institute  suits  or  proceedings 
In  the  name  of  the  state.  The  solicitor  la 
not  only  authorized,  but  it  Is  made  his  duty, 
to  prosecute  suits  In  the  name  of  the  state; 
but  he  is  given  no  such  general  authority  to 
institute  such  suite.  It  Is  true  that  the 
solicitors.  In  their  respective  circuits,  are  an- 
thorlzed  to  institute  certain  specified  actions 
to  recover  certain  designated  penalties;  but 
the  authority  in  such  cases  is  limited  and 
does  not  cover  the  proceeding  In  question.  It 
is  clearly  shown  to  be  the  policy  of  the  state 
to  prevent  and  prohibit  prosecutions  from  l>e- 
Ing  instituted  in  the  name  of  the  state  by  the 
solicitors.  Section  7783  of  the  Criminal  Code 
makes  it  a  criminal  offense  for  any  solicitor 
to  commence  a  prosecution  for  any  criminal 
offense  by  his  own  affidavit,  except  where 
such  offense  Is  against  his  person  or  prop- 
erty or  conslste  In  a  violation  of  a  revenue 
law.  The  policy  of  the  law  is  a  question  ex- 
clusively for  the  Legislature  or  lawmaking 
power,  and  not  for  the  courts.  We  can  only 
construe,  expound,  or  apply  the  law. 

As  was  stated  in  the  former  opinion  In  this 
case,  the  petitioners  had  precedent  for  Insti- 
tuting this  prosecution  In  the  manner  In 
which  it  was  done;  but  the  exact  question 
involved  In  this  case  has  been  passed  upon 
but  once  before  by  this  court,  and  that  was 
in  the  case  upon  which  the  former  (pinion 
was  based.  In  re  Stephenson,  113  Ala.  95,  21 
South.  210.  While  the  case  of  Benners  v. 
State,  121  Ala<  97,  26  South.  942,  does  decide 
that  solicitors,  being  the  prosecuting  officers 
of  the  state,  are  proper  relators  in  the  bring- 
ing of  an  application  for  mandamus,  that 
opinion,  like  all  others,  must,  of  course,  be 
limited  to  the  case  under  consideration.  That 
was  an  application  for  mandamus  to  compel 
a  Justice  of  the  peace  to  Issue  a  warrant — to 
perform  a  purely  ministerial  act  The  stat- 
ute at  that  time  In  force,  and  under  which 
the  application  was  brought,  made  It  the  duty 
of  a  Justice  of  the  peace  to  issue  a  warrant 
unon  affidavit  made  as  prescribed  by  law. 
He  had  no  Judicial  discretion  In  the  matter. 
The  affiant  in  that  case,  being  the  party  in- 
terested, might  have  applied  for  mandamus 
to  compel  the  performance  of  that  ministerial 
duty,  as  distinguished  from  a  Judicial  fnnc- 
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tlon.    Conseqnaitly  that  caae,  as  well  at  oth- 1 
er  cases  referred  to  In  the  former  opinion  as ' 
precedents.   Is   clearly   distinguishable  from 
the  case  at  bar,  and  from  that  of  In  re  Ste- 
phenson, supra,  upon  which  this  decision  Is 
based. 

As  stated  In  the  former  opinion,  the  dr- 
calt  Judge  may  have  assigned  the  wrong  rea- 
sons ;  but  he  reached  the  correct  conclusion, 
and  his  action  must  therefore  be  affirmed. 

The  application  for  a  rehearing  is  over- 
mled. 


MEMORANDUM  DECISIONS. 


ANDERSON  t.  STATE.  (Supreme  Court  of 
Alabama.  Dec.  17,  1908.)  Appeal  from  Circuit 
Court,  Clarke  County;  John  T.  Lackland, 
Judge.  Wilson  &  AldridKe,  for  api)ellant.  Alex- 
ander M.  Garber,  Atty.  Oen.,  for  the  State. 

ANDERSON,  J.  Errors  complained  of  are 
without  merit,  and  there  is  no  other  error  in  the 
ncoid,  and  the  Judgment  ia  afBrmed. 


BBMISH  ft  METER  t.  LOUISVILLE  & 
N.  R.  CO.  (Supreme  Court  of  Alabama.  Feb. 
11,  1909.)  Appeal  from  City  Court  of  Selma; 
J.  W.  Mabry,  Judge.  A.  D.  Pitts,  for  appellant 
Mallory  &  Mallory,  for  appellee. 

PER  CURIAM.  Appeal  dtamissed  by  appel- 
lant. 


BIRMINGHAM  RT.,  LIGHT  &  POWER 
CO.  T.  CHASTAIN.  (Supreme  Court  of  Ala- 
bama. Dec.  17,  1908.)  Appeal  from  City  Court 
of  Birmingham  ;  Charles  A.  Senn,  Judge.  Till- 
man. Grubb,  Bradley  &  Morrow,  for  appellant. 
Bowman,  Harsh  &  Beddow,  for  appellee. 

PER  CURIAM.  Appeal  dismissed  by  agree- 
ment of  parties. 


BIRMINGHAM  RT..  LIGHT  &  POWER 
CO.  V.  PHIIiLIPS.  (Supreme  CJourt  of  Ala- 
bama. Jan.  21,  '1909.)  Api>eal  from  City  Court 
of  Birmingham  ;  Charles  A.  Senn,  Judge.  Till- 
man, Grubb,  Bradley  &  Morrow,  for  appellant. 
Bowman,  Harsh  &  Beddow,  for  appellee. 

PER  CURIAM.  Dismissed  by  agreement  of 
counsel  in  writing  on  file. 


BIRMINGHAM  RT.,  LIGHT  &  POWER 
OO.  V.  VAUGHAN.  (Supreme  Court  of  Ala- 
bama. Dec.  17,  1908.)  Appeal  from  Circuit 
Court,  Jefferson  County;  A.  O.  Lane,  Judge. 
Tillman,  Grubb,  Bradley  &  Morrow,  for  appel- 
lant.   Gaston  &.  Pettus,  for  appellee. 

PER  CURIAM.  Appeal  dismissed  by  appel- 
lant. 


CAMPBELL  T.  STATE.  (Supreme  Court  of 
Alabama.  Dec  17,  1908.)  Appeal  from  Circuit 
Court,  Chilton  County ;  W.  W.  Pearson,  Judge. 
J.  O.  Middleton,  for  appellant.  Alexander  M. 
Oarber,  Atty.  Gen.,  for  the  State. 

ANDEjRSON,  J.  Under  the  facts  in  this 
case  the  question  of  the  guilt  of  defendant 
should  not  have  been  submitted  to  the  jury. 
ReTeised  and  remanded. 


PABIN  T.  STATE.  (Supreme  Court  of  Ala- 
bama. Feb.  11,  1909.)  Appeal  from  Circuit 
Court,  Covington  County ;  H.  A.  Pearce,  Judge. 
Alexander  M.  Garber,  Atty.  Gen.,  for  the  State. 

PER  CURIAM.  Appeal  abated  by  death  of 
the  appellant. 


FLETCHER  t.  RILET.  (Supreme  Court  of 
Alabama.  Feb.  4,  1900.)  Appeal  from  Circuit 
Court,  Covington  County;   H.  A.  Pearce,  Judge. 

PER  CURIAM.    Affirmed  on  certificate. 


Ex  Parte  FRANKLIN  &  GO;  (Supreme 
Court  of  Alabama.  Jan.  H  1909.)  D.  H. 
Riddle,  for  petitioner.  B.  B.  Bridges,  O.  A 
Sorrell,  and  C.  C.  Whitson,  for  respondent. 

PER  CURIAM.  Petition  for  mandamus  to 
Hon.  S.  L.  Brewer,  judge  of  the  Fifth  Judicial 
circuit,  and  the  circuit  court  of  C!oosa  county. 
It  is  not  shown  by  this  a;>plication  that  the 
Judge  of  the  Fifth  judicial  circuit  is  in  default 
with  respect  to  the  matters  alleged  in  the  ap- 
plication, and  rule  nisi  is  denied. 


GASTON  et  al.  r.  SAVAGE  et  al.  Supreme 
Court  of  Alabama.  Dec.  17,  1908.)  Appeal  from 
Chancery  Court,  Conecuh  County ;  L.  D.  Gard- 
ner, Chancellor.  James  F.  Jones,  for  appel- 
lants. Hamilton  &  Crumpton,  Stallworth  & 
Burnett,  and  J.  A  Stallwoith,  for  appellees. 

McCLELIjAN,  J.  Afflnned,  upon  the  au- 
thority of  Savage  v.  Bradley,  149  Ala.  169,  43 
South.  20. 


GIBBONS  T.  WESTERN  UNION  TELE- 
GRAPH CO.  (Supreme  Court  of  Alabama. 
Feb.  4,  1909.  Rehearing  denied  April  6,  1909.) 
Appeal  from  Circuit  Court,  Autauga  County; 
W.  W.  Pearson,  Judge.  Ballard  &  Thomas,  for 
appellant.     Rushton  &  Coleman,  for  appellee. 

DOWDELL,  J.  Under  the  averments  and 
complaint  of  the  proof  in  this  case,  plaintiff 
was  entitled  to  recover  only  the  price  paid  for 
the  sending  of  the  telegram.    Affirmed. 


GIBSON  T.  CITT  OF  TROT.  (Supreme 
Court  of  Alaban'a.  Jan.  19.  1909.)  Appeal 
from  Circuit  Court.  Pike  County;  H.  A.  Pearce, 
Judge.     D.  A.  Baker,  for  appellant. 

PER  CURIAM.  Appeal  dismissed  on  motion 
of  appellee. 


GODDARD  V.  STATE.  (Supreme  (3onrt  of 
Alabama.  Dec.  17,  1908.)  Appeal  from  Crimin- 
al Court,  Jefferson  County ;  A.  C.  Howze, 
Judge.  Alexander  M.  Garber,  Atty.  Oen.,  for 
the  State. 

TYSON.  C  J.  There  is  no  bill  of  exceptions, 
and  no  error  appearing  of  record,  and  the  judg- 
ment is  affirmed. 


HAIREL  V.  GRAVES  et  al.  (Supreme  Court 
of  Alabama.  Jan.  15,  1909.)  Appeal  from  Pro- 
bate Court,  De  Kalb  County ;  James  A.  Coro- 
ley.  Judge.    Howard  &  Hunt,  for  appellees. 

PER  CURIAM.     Affirmed  on  certificate. 


HENDERSON  r.  WILSON.  (Supreme  Oe-f 
of  Alabama.  Jan.  21,  IDOOJ  Appeal  froO 
Coffee  Ounty  Court;   H.  H.  Blackmon,  Judgt 

PER  CURIAM.    Affirmed  on  certificate. 
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LAWSON  T.  lAWSON.  (Supreme  Court  of 
Alabama.  Dec  24,  1908.)  Appeal  from  Cir- 
cuit Court,  Jefferson  County :  A.  O.  Lane, 
Judge.    Allan  &  Bell,  for  appellant. 

PER  CURIAM.  Appeal  dismissed  on  mo- 
tion of  appellant. 


(Supreme  Court  of 
W.  R.  ~  •• 


Ex  parte  McKINLEY      ^ 
Alabama.     Feb.  2,  1909.)     W.  R.  Walker,  for 
petitioner.    W.  H.  Simpson,  pro  se. 

PER  CURIAM.  Petition  for  mandamus,  di- 
rected to  Hon.  W.  H.  Simpson,  chancellor  of 
the  Northern  division  of  the  state  of  Alabama. 
Petition  dismissed. 


McMillan  et  al.  r.  CITY  OP  BIRMING- 
HAM. (Supreme  Court  of  Alabama.  Not.  26, 
and  Dec.  17.  1908.)  Appeal  from  Criminal 
Court,  Jefferson  County;  A.  C.  Howie,  Judge. 
John  T.  Glover,  for  appellant. 

PER  CURIAM.  Prosecution  for  violating  a 
city  ordinance.  Affirmed,  on  motion  of  appellee, 
for  want  of  assignment  of  error.  Motion  to  Mt 
aside  Judgment  of  affirmance  denied. 


MITCHUM  et  al.  t.  BOUTWBLL.  (Supreme 
Court  of  Alabama.  Jan.  19,  1909.)  AppeaJ 
from  Circuit  Court,  Cofifee  County;  H.  A. 
Pearce,  Judge.  J.  F.  Sanders,  for  appellants. 
Claud  Riley,  for  appellee. 

PER  CURIAM.  Errors  confessed,  judgment 
reversed,  and  cause  remanded. 


MURDOOK  4  STANLEY  T.  MARTIN.  (Su- 
preme Court  of  Alabama.  Jan.  14,  1909.)  Ap- 
peal from  Geneva  County  Court;  P.  N.  Hick- 
man, Judge.  W.  O.  Mulky,  for  appellant.  J. 
F.  Johnson,  for  appellee. 

PER  CURIAM.  Appellee  confesses  error, 
and  judgment  rendered  by  consent  for  defend- 
ant. 


N0RRI8  et  al.  v.  N0RRI8.  (Supreme  Court 
of  Alabama.  Feb.  9,  1909.)  Appeal  from  City 
Court  of  Selma ;  J.  W.  Mabry,  Judge.  Pettus, 
Jeffries  &  Pettus,  for  appellants.  Daniel  Part- 
ridge, Jr.,  for  appellee. 

PER  CURIAM.     Appeal  dismissed. 


SANFORD  T.  CLARK.  (Supreme  Court  of 
Alabama.  Dec.  17,  1908.)  Appeal  from  Cir- 
cuit Court,  Autauga  County ;  W.  W.  Pearson, 
Judge.  C.  E.  O.  Timmerman  and  Gunter  & 
Gunter,  for  appellant.  Z.  Abney  and  Ballard 
&  Thomas,  for  appellee. 

DOWDELL,  J.  Action  for  penalty  for  fail- 
ure to  enter  satisfaction  on  margin  of  mortgage 
record.  The  only  questions  presented  being 
those  that  can  be  presented  by  bill  of  excep- 
tions, and  the  bill  of  exceptions  not  having  been 
signed  within  the  time  allowed  by  law,  the  judg- 
ment is  affirmed. 


SLOSS-SHEFFIELD  STEEL  &  IRON  CO. 
V.  STATE.  (Supreme  Court  of  Alabama.  Feb. 
4,  1909.)  Appeal  from  Circuit  Court,  Lauder- 
dale County ;  C.  P.  Almon,  Judge.  Tillman, 
Grubb,  Bradley  &  Moore  and  George  P.  Jones, 
for  appellant.  Mitchell  &  Hughston,  for  the 
State. 

PER  CURIAM.  Reversed  and  rendered  as 
per  agreement. 


SMITH  et  al.  t.  TERRY.  (Supreme  Ck>urt  of 
Alabama.  Jan.  19,  1909.)  Appeal  from  Chan- 
cery Court,  Coffee  County;   W.  L.  Parks,  Chan- 


cellor.    M.   Sollie, 
ders,  for  appellee. 
PER  CURIAM, 
appellants. 


for  appellants.    J.  F.  San- 
Appeal  dismissed  at  cost  of-' 


STATE  T.  HARDAGE.  (Supreme  Court  v2 
Alabama.  Dec.  17,  190a)  Alexander  M.  Gar- 
ber,  Atty.  Gen.,  for  the  State.  F.  B.  Bricken 
and   Powell,  Hamilton  &  Lane,  for  appellee. 

DOWDELL,  J.  The  appeal  is  taken  by  the 
state  from  the  order  of  the  chancellor  admitting 
petitioner  to  bail.  We  are  not  prepared  to  say 
that  the  chancellor  erred  in  allowing  petitioner 
to  bail.    Affirmed. 


WALLACE  et  al.  t.  JOHN  SILVBY  &  CO. 
(Supreme  Court  of  Alabama.  Jan.  14,  1909.) 
Appeal  from  Chancery  Court,  Cleburne  County ; 
W.  W.  Whiteside,  Chancellor. 

PER  CURIAM.     Affirmed  on  certificate. 


WHORTON  T.  a  a  HENDERSON  MACH. 
CO.  (Supreme  0>nrt  of  Alabama.  Jan.  21, 
1909.)  Appeal  from  Circuit  Court,  CJonecuh 
County;  J.  C.  Richardson,  Judge.  Action  by 
the  C.  C.  Henderson  Machine  Company  against 
W.  K.  Whorton.  From  a  judgment  for  plain- 
tiff, defendant  appealed.  Affirmed.  Stallworth- 
&  Burnett  and  James  A.  Stallworth,  for  aiq>el- 
lant.     Hamilton  &  Crumpton,  for  appellee. 

ANDERSON,  J.  Waiving  consideration  of 
any  of  the  rulings  of  the  court  upon  the  plead- 
ing, it  appears  that  the  defendant  got  the  bene- 
fit of  everything  that  he  could  have  gotten  un- 
der bis  special  plea  2  and  the  rejoinder  to  the- 
defendant  s  second  replication,  as  all  of  the  ev- 
idence excluded  by  tne  trial  court  was  either 
without  Injury  or  was  not  admissible  under  the 

{>lea8  or  rejoinder.  Nor  did  the  trial  court  err 
n  giving  the  general  charge  as  to  the  purchase- 
price  of  the  boiler,  and  the  judgment  of  the  cir- 
cuit court  is  affirmed. 

TYSON.  C.  J.,  and  DOWDELL  and  Me- 
CLELLAN,  JX,  concur. 


WINZERLING  et  al.  t.  MATTHEWS.  (Su- 
preme Court  of  Alabama.  Jan.  21,  1909.)  Ax>- 
peal  from  Chancery  Court,  Mobile  County ; 
Thomas  H.  Smith,  Chancellor.  Sullivan  & 
Stallworth,  for  appellants.  L.  H.  ft  B.  W. 
Faith,  for  appellee. 

ANDERSON,  J.  Affirmed  <Sn  the  flndlns  uf 
the  facta. 


BROOME  V.  STATE.  (Supreme  Court  of  Flo- 
rida. Oct.  6,  1908.)  In  Banc.  Error  to  Circuit 
Court,  Alachua  County ;  James  T.  Wills,  Judge. 
W.  H.  Ellis,  Atty.  Gen.,  for  the  State. 

PER  CURIAM.  This  action  was  brought  by 
the  defendant  in  error  against  the  plaintiff  in 
error.  There  was  judgment  for  the  plaintiff, 
and  the  defendant  takes  writ  of  error.  Writ 
of  error  dismissed  on  motion  of  the  Attorney 
General,  counsel  for  the  defendant  in  error. 


FOGGARTY  t.  A.  B.  MASSMAN  BROS.  & 
00.  (Supreme  CJourt  of  Florida.  Dec.  19, 
1908J  In  Banc.  Error  to  Circuit  Court,  Mon- 
roe County;  Joseph  B.  Wail,  Judge.  W.  Hunt 
Harris,  for  defendants  in  error. 

PER  CURIAM.  This  action  was  brougiit  by 
the  defendants  in  error  against  the  plaintiff  in 
error.  There  was  judgment  for  the  plaindfEL 
and  the  defendant  takes  writ  of  error.  Writ  of 
error  dismissed  on  motion  of  counsel  for  the  de- 
fendants in  error. 
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FOOGARTI  T.  OORDERO.  (Supreme  Court 
If  Florida.  Dec.  19,  1908.)  In  Banc.  Error  to 
Circuit  Court,  Monroe  County;  Joseph  B. 
V^all,  Judge.  W.  Hunt  Harris,  for  defendant 
in  error. 

PER  ODRIAM.  This  action  was  brought  by 
the  defendant  in  error  against  the  plaintiff  in 
error.  There  was  Judgment  for  the  plaintiff, 
and  the  defendant  takes  writ  of  error.  Writ  of 
error  dismissed  on  motion  of  counsel  for  the  de- 
fendant in  error. 


FOGGARTY  t.  CURRY.  (Supreme  Court  of 
Florida.  Dec.  10,  1908.)  In  Banc.  Error  to 
Circuit  Court,  Monroe  County ;  Joseph  B. 
Wall,  Judge.  W.  Hunt  Harris,  for  defendant 
in  error. 

PER  CURIAM.  This  action  was  bronght  by 
the  defendant  in  error  against  the  plaintiff  in 
error.  There  was  judgment  for  the  plaintiff. 
and  the  defendant  takes  writ  of  error.  Writ  of 
error  dismissed  on  motion  of  counsel  for  the  de- 
fendant in  error. 


FOGGARTY  v.  TROST  BROS.  (Supreme 
Court  of  Florida.  Dec.  19,  IQOSJ  In  Banc. 
Error  to  Circuit  Court,  Monroe  County;  Jo- 
seph B.  Wall,  Judge.  W.  Hunt  Harris,  for  de- 
fendant in  error. 

PER  CURIAM.  This  action  was  brought  by 
the  defendant  in  error  against  the  plaintiff  in 
error.  There  was  judgment  for  the  plaintiff, 
and  the  defendant  takes  writ  of  error.  Writ 
of  error  dismissed  on  motion  of  eoonsel  for  the 
defendant  in  error. 


HOLT,  Tax  Collector,  t.  DB  LOACH-ED- 
WARDS CO.  (Supreme  Court  of  Florida,  Di- 
vision A.  Dec.  19,  1908.)  Appeal  from  Cir- 
cuit Court,  Clay  County:  Rhydom  M.  Call, 
Judge.  W.  H.  Baker  and  G.  W.  Geiger,  for  ap- 
pellant.   E.  J.  L'Engle,  for  appellee. 

PER  CURIAM.  The  bill  In  this  cause  was 
filed  by  the  appellee  against  the  appellant. 
There  was  an  oraer  for  the  complainant,  and 
the  defendant  appeals.  Order  affirmed,  upon 
the  authority  of  the  case  of  E.  N.  Holt  as  Ta:i 
Collector,  etc,  r.  Hillman-Sutherland  Company 
et  al.  (decided  this  day)  47  South.  934. 


JOHNSON  T.  STATE.  (Supreme  Court  of 
Florida.  Jan.  8,  1909.)  In  Banc.  Error  to 
Criminal  Court  of  Record,  Escambia  County; 
E.  D.  Beggs,  Jndge.  W.  H.  Ellis,  Atty.  Gen., 
for  the  State. 

PER  CURIAM.  This  action  was  brought  by 
the  defendant  in  error  against  the  plaintiff  in 
error.  There  was  judgment  for  the  plaintiff, 
and  the  defendant  takes  writ  of  error.  Writ  of 
error  dismissed  on  motion  of  the  Attorney  Gen- 
eral, counsel  for  the  defendant  in  error. 


LASSETBR  et  al.  t.  ZAPF  et  al.  (Supreme 
Court  of  Florida.  Oct.  6,  1908.)  In  Banc.  Ap- 
peal from  Circuit  Court,  Dade  County ;  Minor 
S.  Jones,  Judge.  M.  C.  Jordan,  for  appellees. 
PER  CURIAM.  The  bill  in  this  cause  was 
filed  by  the  appellants  against  the  appellees. 
There  was  decree  for  the  defendants,  and  the 
complainants  appeal.  Appeal  dismissed  on  mo- 
tion of  counsel  for  the  api>ellee8. 


LINDSLEY  et  al.  v.  McIVER  et  al.  (Su- 
preme Court  of  Florida.  July  14,  1908.)  In 
Banc.  Appeal  from  Circuit  Court,  Duval  Coun- 
ty;  Rhydom  M.  Call,  Judge.  A.  H.  King,  for 
appellants.  D.  H.  Doig  and  Stephen  E.  Fos- 
ter, for  appellees. 

PER  CURIAM.  The  bill  In  this  cause  was 
filed  by  the  appellees  against  the  appellants. 
There  was  decree  for  the  complainants,  and 
the  defendants  appeal.  Appeal  dismissed  on  mo- 
tion of  counsel  for  the  appellees.  See  also  48 
South.  628. 


LOWE  ▼.  STATE.  (Supreme  Court  of  Flo- 
rida. Oct.  6,  1908.)  In  Banc.  Error  to  Circuit 
Court,  De  Soto  County ;  Joseph  B.  Wall,  Judge. 
W.  H.  Ellis,  Atty.  Gen.,  for  the  State. 

PER  CURIAM.  This  action  was  brought  by 
the  defendant  in  error  against  the  plaintiff  in 
error.  There  was  judgment  for  the  plaintiff, 
and  the  defendant  takes  writ  of  error.  Writ  of 
error  dismissed  on  motion  of  the  Attorney  Gen- 
eral, counsel  for  the  defendant  in  error. 


MEARS  T.  STATE.  (Supreme  Coart  of  Flo- 
rida. June  23,  19O80  In  Banc.  Error  to  Cir- 
cuit Court,  Dade  County ;  Minor  S.  Jones, 
Judge.    W.  H.  BUis,  Atty.  Gen.,  for  the  State. 

PER  CURIAM.  This  action  was  brought  by 
the  defendant  in  error  against  the  plaintiff  in 
error.  There  was  judgment  for  the  plaintiff,' 
and  the  defendant  takes  writ  of  error.  Writ  of 
error  dismissed  on  motion  of  the  Attorney  Gen- 
eral, counsel  for  the  defendant  in  error. 


MILTON  et  al.  t.  McKINNON.  (Supreme 
Court  of  Florida.  Dec  4,  190&)  In  Banc  Er- 
ror to  Circuit  Court,  Jackson  County:  J.  Em- 
mey  Wolfe,  Judge.  W.  B.  Farley,  for  plain- 
tiffs in  error. 

PER  CURIAM.  This  action  was  brought  by 
the  plaintiffs  in  error  against  the  defendant  in 
error.  There  was  judgment  for  the  defendant, 
and  the  plaintiffs  take  writ  of  error.  Writ  of 
error  dismissed  on  prsedpe  of  counsel  for  plain- 
dffs  in  error. 


OSBORNE  T.  STATE.  (Supreme  Court  of 
Florida.  July  7,  190&)  In  Banc  Error  to 
Circuit  Court,  Dade  County:  Minor  S.  Jones, 
Judge.    W.  H.  Ellis,  Atty.  Gen.,  for  the  State. 

PER  CURIAM.  This"  action  was  brought  by 
the  defendant  in  error  against  the  plaintiff  in 
error.  There  was  judgment  for  the  plaintiff, 
and  the  defendant  takes  writ  of  error.  Writ 
of  error  dismissed  on  motion  of  the  Attorney 
General,  counsel  for  the  defendant  in  error. 


THOMAS  T.  STATE.  (Snpreme  Gonrt  of 
Florida.  Nov.  24,  190a)  In  Banc  Error  to 
Circuit  Court,  Alachua  (Tounty;  James  T. 
Wills,  Judge.  W.  H.  Ellis,  Atty.  Gen.,  for  the 
State. 

PER  CURIAM.  This  action  was  brought  by 
the  defendant  in  error  against  the  plaintiff  in 
error.  There  was  judgment  for  the  plaintiff, 
and  the  defendant  takes  writ  of  error.  Writ  of 
error  dismissed  on  motion  of  the  Attorney  Gen- 
eral, counsel  for  the  defendant  in  error. 
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SliAUOHTBR  T.  MBRIDIAN  LIOHT  ft  RT. 

CO.    (No.  13,230.) 
(Snpreme  Court  of  Mississippi.    May  10,  1909.) 

BuiNENT  Domain  (J  100*)— Street  Raii.boads 
—  DsE  OF  Stbeetb  —  Damages  to  Abuttisq 
Owner. 

A  street  railway  company,  constmcting  and 
operating  a  street  railway  in  the  center  of  a  23- 
foot  roadway  of  a  street,  and  thereby  leaving 
but  2  inches  of  space  between  the  body  of  the 
cars  and  the  hubs  of  an  ordinary  standard  wag- 
on, destroys  the  use  of  the  street  for  all  pur- 
poses excepting  the  use  for  cars,  and  seriously 
Interferes  with  the  ingress  to  and  egress  from 
abutting  property;  and  one  owning  substan- 
tially a  blocic  abutting  on  the  street  majr  recover 
the  special  damages  sustained,  though  it  l>e  as- 
sumes that  a  street  railway  in  a  street  does  not 
impose  an  additional  servitude. 

(Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  {  259;   Dec.  Dig.  {  100.*] 

Mayes,  J.,  dissenting. 

Appeal  from  Chancery  Court.  Lauderdale 
County ;  J.  L.  McCasklll,  Chancellor. 

"To  be  officially  reported." 

Suit  by  Mrs.  McKle  Slaughter  against  the 
Meridian  Light  &  Railway  Company.  F*om 
a  decree  dismissing  the  bill,  complainant  ap- 
peals. Reversed  and  remanded  on  suggestion 
of  error. 

G.  Q.  Hall,  Hall  &  Jacobson,  for  appellant 
Miller  &  Baskln,  for  appellee. 

WHITFIELD,  C.  J.  Twelfth  avenue,  the 
one  Involved  in  this  litigation,  as  shown  in 
the  original  opinion,  is  only  40  feet  wide 
from  property  line  to  property  line.  The  side- 
walk on  one  side  is  8  feet  wide,  and  tbe 
sidewalk  on  the  other  side  is  9  feet  wide, 
leaving  a  space  for  the  street  proper  of  only 
23  feet,  down  tbe  center  of  which  the  rail- 
way company  laid  its  line.  The  electric  car 
occupies  a  space  of  8  feet  in  the  center  of 
tbe  street,  leaving  a  space  of  about  6  feet  2 
inches  between  the  body  of  the  car  and  the 
curb.  A  standard-guage  wagon  is  shown  by 
the  evidence  to  be  about  6  feet  from  the  out- 
er edge  of  tbe  hubs  to  the  outer  edge  of  tbe 
hubs,  and  thus  there  Is  left  a  space  of  about 
only  2  Inches  between  tbe  car  and  a  wagon 
when  passing  each  other  on  the  street.  Mrs. 
Slaughter  owns  an  entire  block  abutting  on 
this  street,  except  about  72  feet  owned  by  an- 
other party ;  Mrs.  Slaughter's  frontage  being 
about  217  feet  on  this  avenue.  On  the  12th 
of  July,  1906,  Mrs.  Slaughter  filed  a  biU  in 
the  chancery  court,  seeking  to  restrain  the 
railway  company  from  operating  its  road  on 
Twelfth  avenue  until  the  company  had  com- 
pensated her  for  tbe  damage  done  her  prop- 
erty by  the  street  railway,  and,  further,  for 
damage  claimed  for  certain  excavations  al- 
leged to  have  been  made  by  the  company. 
This  last  claim  for  damages  may  be  laid  out 
of  view,  since,  according  to  tbe  testimony. 
It  Is  not  shown  that  these  excavations  had 
actually  been  made  by  tbe  electric  railway 
company. 


This  simple  itatement,  showing  there  are 
but  2  Inches  of  apace  between  tbe  body  of 
the  car  and  the  hub  of  an  ordinary  standard 
wagon,  demonstrates  beyond  any  cavil  the 
fact  that  the  laying  of  this  street  railway  In 
this  avenue  In  this  manner  practically  de- 
stroys the  use  of  the  avenue  for  all  purposes 
except  this  street  car  use,  and  that  conse- 
quently the  construction  of  this  street  rail- 
way In  this  avenue,  under  the  case  made  by 
the  facts  recited  above,  is  a  nuisance,  seri- 
ously interfering  with  tbe  Ingress  to  and 
egress  from  the  property  of  the  appellant  In- 
flicting upon  her,  therefore,  special  damages, 
for  which  she  has,  under  the  general  princi- 
ples of  the  law,  a  right  to  recover.  The 
chancellor  was  In  error  in  holding,  on  these 
facts,  that  tbe  appellant  was  not  entitled  to 
recover  these  special  damages.  "Res  ipsa 
loquitur."  The  situation  speaks  for  Itself. 
The  distinction  to  be  observed  here  Is  be- 
tween the  use  of  a  street  and  the  abuse  of  it. 
The  construction  of  this  electric  street  rail- 
way in  tbis  avenue,  leaving  but  2  inches  of 
space,  destroying  in  effect  all  other  use  of 
tbe  street  than  that  use  the  street  railway 
could  have,  was  a  grossly  improper  construc- 
tion of  tbe  said  railway.  If  It  should  be  con- 
ceded that  the  laying  of  an  electric  street 
railway,  generally  and  ordinarily,  in  the 
streets  of  a  city.  Is  not  the  Imposition  of  a 
new  servitude,  and  Is  a  legitimate  use  of  a 
street.  It  does  not  at  all  follow  from  tbis  con- 
cession that  such  a  railway  may  be  laid  In 
a  street  where  the  consequence  Is  the  destruc- 
tion of  all  other  use  of  the  street,  except 
that  by  said  street  railway.  The  width  or 
narrowness  of  tbe  street  is  a  very  Important 
consideration  in  determining,  in  this  view, 
whether  an  abutter  suffers  special  injury 
from  the  construction  of  such  railway;  but 
In  tbe  view  as  to  whether,  generally  and  or- 
dinarily, the  laying  of  an  electric  street  rail- 
way in  the  street  of  a  city  is  a  new  servitude, 
the  width  or  narrowness  of  any  street  Is 
wholly  Immaterial.  However  legitimate  a 
use  of  the  streets  of  a  city  by  an  electric  rail- 
way may  ordinarily  be,  and  however  clear  It 
may  be  that  such  laying  of  an  electric  street 
railway  in  the  streets  of  a  city  ordinarily 
does  not  impose  any  new  servitude.  It  is  Just 
as  clear  that  such  electric  street  railway 
cannot  be  laid  In  a  street  where  the  result  Is 
the  absolute  destruction  of  tbe  use  of  said 
street  by  all  others  than  said  street  railway. 
In  other  words,  it  is  plainly,  In  such  case,  an 
abuse  of  a  legitimate  use,  which,  if  Inflicting 
special  damages,  must  give  a  right  to  recover 
such  damages  on  the  general  principles  ot 
tbe  law. 

We  do  not  think,  upon  mature  reflection, 
that  tbe  question  whether  the  laying  of  an 
electric  street  railway  in  the  streets  of  a 
city,  ordinarily  and  as  they  are  generally 
laid,  is  tbe  imposition  of  a  new  servitude,  is 
presented  for  decision  by  this  record.    Tbe 
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only  qnesHon  properly  and  necessarily  pre- 
sented for  declBion  In  this  case  Is  simply 
whether  this  appellant  has  sustained  such 
special  damages  by  serious  Interference  with 
Ingress  and  egress  to  and  from  her  lot,  by  the 
proper  construction  of  this  railway,  as  en- 
titled her  to  recover,  even  If  It  were  granted 
that  the  laying  of  such  electric  street  railway 
in  this  street  did  not  Impose  an  additional 
servitude.  Because  It  may  be  clear,  accord- 
ing to  the  authorities,  that  the  laying  of  a 
street  railway  in  the  streets  of  a  city  in  a 
proper  way,  not  involving  an  abuse  of  the 
use  of  the  streets,  does  not  Impose  a  new 
servitude.  It  does  not  In  any  manner  follow 
that  the  improper  laying  of  a  street  railway, 
nnder  circumstances  such  as  are  shown  in 
this  record,  does  not  constitute  an  abuse  of 
a  legitimate  use,  amounting  to  a  nuisance, 
for  which  the  injured  abutter  may  recover 
such  damages  as  the  evidence  shows.  We 
are  therefore  clearly  of  the  opinion,  without 
regard  to  the  question  whether  the  laying  of 
a  street  railway  is  ordinarily  a  new  servi- 
tude, as  to  which  we  now  say  nothing,  since 
we  do  not  regard  it  as  necessarily  presented 
for  decision,  that  Mrs.  Slaughter,  the  appel- 
lant, is  entitled  to  recover  si>ecial  damages 
in  this  case. 

Wherefore  the  suggestion  of  error  is  sus- 
tained to  the  extent  of  withdrawing  the  for- 
mer opinion  (48  South.  6) ;  but  the  decree  of 
the  chancellor  is  reversed,  for  the  reasons 
herein  indicated  above,  and  the  cause  re- 
manded. 

MATES,  J.  (concurring  In  result  only). 
My  view  of  the  law  applicable  to  this  case 
is  found  in  the  original  opinion.  I  do  not 
think  the  suggestion  of  error  ought  to  be  sus- 
tained In  any  particular.  The  majority  opin- 
ion makes  the  same  disposition  of  the  par- 
ticular case  as  was  made  by  the  original 
opinion,  and  In  so  far  as  It  does  that  I  con- 
cur in  the  result,  but  not  in  the  reason  as- 
signed for  the  reversal.  Under  section  17  of 
the  Constitution  of  this  state,  and  adhering 
to  the  former  construction  of  this  section  of 
the  Constitution  as  announced  by  this  court, 
it  is  my  view  that  it  must  be  held  that  a 
street  railway  imposes  an  additional  burden 
on  the  streets  to  the  extent  of  enabling  any 
abutting  property  owner  damaged  thereby  to 
recover  such  damage  as  he  may  sustain. 

The  original  opinion  (see  48  South.  6)  is  di- 
rected to  be  set  out  In  the  record  of  this 
case,  containing  all  authorities  I  rely  on. 

(SS  MlBs.  sss) 
THOMAS  T.  TAZOO  CITT.    (No.  13,705.) 

(Supreme  Court  of  Mississippi.    May  10,  1909.) 

"To  be  officially  reported." 

For  majority  opinion,  see  48  South.  821. 

WHITFIETjD,  C.  J.  (specially  concurrini?). 
Tazoo  City  is  operating  under  a  special  chnrtor 
granted  by  tlie  Lesislature  in  18S4  (Laws  1884, 
p.  666,  c.  405).    Sections  21  to  30  of  that  char^ 

48SO.-60 


ter  show  the  establishment  of  a  city  court,  and 
show  tlie  purpose  of  the  Legislature  to  have  been 
to  create  within  the  corporate  limits  a  tribunal, 
a  city  court,  similar  in  nil  respects  to  justice 
courts,  in  the  administration  of  the  law.  Sec- 
tion 22  of  the  charter  provides:  "And  the  mayoi 
shall  have  and  exercise  all  the  power  and  juris- 
diction of  a  justice  of  the  peace  of  said  county 
and  also  jurisdiction  of  all  causes  founded  upon 
the  breach  or  violation  of  any  laws  or  ordinan- 
ces of  said  city.  Said  mayor,  in  the  exercise 
of  said  jurisdiction,  shall  •  •  •  exercise  all 
power  that  may  be  necessary  and  oroper  for  the 
performance  of  his  duties,  and  which  a  justice 
of  the  i>eace  of  said  county  may  by  law  do  in 
like  cases."  Section  24  provides  that  all  pro-* 
cess  of  the  mayor  shall  be  issued  and  executed 
in  the  same  manner  and  subject  to  the  same  reg- 
ulations "that  are  by  law  established  with  re- 
gard" to  that  "of  justices  of  the  peace  in  said 
county."  Section  26  provides  that  said  trials 
in  the  mayor's  court  "shall  be  conducted  ac- 
cording to  the  practice  of  the  courts  of  common 
law,  as  modified  by  the  statutes  of  this  state." 
Section  28  provides  that  any  party  to  a  prosecu- 
tion in  the  city  court  may  appeal  to  the  circuit 
court,  and  "ail  appeals  from  said  city  court  to 
said  circuit  court  shall  be  subject  to  the  same 
rules  of  proceedings,  trial  and  jtidgroent  that 
are  by  law  prescribed  in  the  case  of  appeals 
from  justices  of  the  peace  of  said  county,  to 
said  circuit  court."     Section  87.  Code  of  1906, 

firovides:  "In  all  cases  of  conviction  of  a  crim- 
nal  offense  against  the  laws  of  the  state,  by 
the  judgment  of  a  justice  of  the  peace,  or  by 
tiie  mayor  or  police  justice  of  a  city,  town,  or 
village,  for  the  violation  of  an  ordinance  there- 
of, an  appeal  may  be  taken  to  the  circuit  court 
of  the  county,  which  shall  stay  the  judgment 
appealed  from,  and  the  appellant."  etc.,  and,  fur- 
ther, that  "In  the  circuit  court  the  case  shall  be- 
tried  anew  and  disposed  of  as  other  cases  pend- 
ing therein." 

Notwithstanding  these  ample  provisions,  It  is 
insisted  by  the  appellant  that  section  1762,  Code 
of  1906,  can  have  no  application  to  trials  in 
the  city  court  of.  Tazoo  City,  until  after  a  spe- 
cific ordinance  to  that  end  shall  have  been  a'dopt- 
ed,  even  when  the  case  is  on  trial  in  the  circuit 
court  on  appeal  from  the  judgment  of  the  city 
court.  The  express  provision  of  section  26  is 
that  trials  before  the  mayor  shall  be  conducted 
according  to  the  practice  of  courts  of  common 
law,  as  modified  by  the  statutes  of  this  state, 
and  this  provision  makes  it  wholly  unnecessary 
to  pass  any  specific  ordinance  adopting  section 
1762,  Code  of  1906.  If  that  contention  be  sound, 
then  it  would  be  necessary  also  to  adopt  spe- 
cific ordinances  applying  each  state  statute, 
modifying  the  practice  under  the  common  law, 
so  as  to  make  them  available  in  the  mayor's 
court.  This  plainly  cannot  be  sound.  As  shown 
in  the  brief  of  learned  counsel  for  appellee, 
such  a  construction  as  is  contended  for  by  learn- 
ed counsel  for  aopellant  in  this  behalf  would  re- 
quire special  ordinances  adopting  a  statute  per- 
mitting a  defendant  to  testify  in  bis  own  behalf, 
or  the  statute  permitting  a  man's  wife  to  tes- 
tify in  his  favor,  or  the  statute  permitting  a  wit- 
ness to  be  examined  touching  his  conviction  of 
any  crime,  or  the  statute  limiting  prosecutions 
to  two  years  from  date  of  commencement,  and 
other  statutes  too  numerous  to  mention.  The 
very  purpose  of  the  sections  which  we  have  quot- 
ed from  the  charter  was  to  make  the  practice 
in  the  mayor's  court  just  the  same  as  the  prac- 
tice in  ttie  courts  of  common  law,  motilfying 
such  practice  from  time  to  time  as  the  statutes 
of  the  state  modify  the  practice  in  the  courts 
of  common  law.  There  was  no  need  of  any  spe- 
cial ordinance  adopting  section  17(i2.  The  char- 
ter itself  created  the  court,  and  itself  provided 
that  that  court's  procedure  should  be  the  same 
as  the  courts  of  common  law,  as  modified  by  the 
statutes  of  the  state,  and  this  provision  as  to 
procedure  was  ample. 
It  would  be  an  extremely  curious  state  of  the 
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Xkw  If  tbe  mayor  and  eoondl  of  Tacoo  C3t7 
tould  regalate  the  procedure  in  the  circuit  court 
«ii  appeal  from  the  judgments  of  the  mayor's 
court.  There  mi^ht,  in  such  case,  be  one  mode 
of  procedure  provided  by  the  mayor  and  council- 
men,  applicable  to  appeals  from  the  mayor's 
court,  and  another  set  of  rules  provided  by  the 
general  law  for  the  trial  of  cases  appealed  to 
the  circuit  court  from  the  courts  of  justices  of 
the  peace,  etc.  This  confusion  was  prevented  by 
the  provision  of  section  26,  above  quoted.  EJvery 
change  in  the  statute  law  which  modifies  the 
practice  in  the  courts  of  Justices  of  the  peace 
Ipso  facto  modifies  the  practice  in  the  city 
courts,  and  thus  harmony  and  uniformity  of  pro- 
cedure is  secured;  and  this  view  of  the  matter 
seems  to  have  been,  from  the  irranting  of  the 
charter  In  1884,  the  one  which  has  been  prac- 
tically accepted  and  acted  upon.  In  McQuillan 
on  Klunicipal  Ordinances,  p.  509,  par.  326,  it  Is 
said,  citing  authorities:  "When  police  justices 
or  nnnicipal  judges  are  invested  with  the  same 
jurisdiction  as  justices  of  the  peace  or  trial  jus- 
tices, the  rules  of  procedure  in  ordinance  cases 
are  the  same,  unless  provision  Is  otherwise  made 
by  law." 

One  of  the  chief  arguments,  insisted  on  with 
great  ability  by  the  lenmed  counsel  for  appel- 
lant is  that  section  1762,  Code  of  1906,  can- 
not be  applied  to  the  trial  of  cases  in  the  may- 
or's court,  because  such  section  creates  more 
than  a  rule  of  evidence — in  fact,  creates  a  rule 
of  substantive  law — and  whilst,  if  it  had  creat- 
ed a  mere  rule  of  evidence,  it  might,  under  well- 
known  principles,  have  been  applied  to  the  may- 
or's court,  it  cannot  be  so  applied,  since  it 
creates  a  rule  of  substantive  law.  In  varying 
forms  of  expression  and  with  great  ingenuity 
this  contention  Is  urged.  So  far  as  the  proce- 
dure in  the  trial  in  the  mayor's  court  Is  con- 
cerned, my  view  Is  that  this  section  does  not 
create  any  more  than  a  mere  rule  of  evidence. 
It  is  a  little  difiicult  to  make  the  meaning  of 
the  Legislature  clear,  since  they  have  most  awk- 
wardly added  to  the  body  of  the  section,  which 
relates  to  nothing  but  a  rule  of  evidence,  mat- 
ter wholly  foreign  and  alien,  to  wit,  a  legislative 
pardon.  In  other  words,  they  have,  in  the  most 
bungling  fashion,  annexed  and  tacked  onto  the 
body  of  the  statute  dealing  with  the  rule  of 
evidence,  the  last  clause  of  which  relates  to  a 
legislative  pardon,  a  matter  wholly  alien  to  the 
original  purpose  and  design  of  the  statute,  which 
was  merely  to  provide  a  rule  of  evidence.  My 
conception  of  the  purpose  of  the  Legislature 
can  be  made  plain  by  supposing  section  1762  to 
be  separated  into  two  distinct  sections,  the  first 


of  which  sbonld  embraes  all  bnt  the  last  clause, 

and  the  second  of  which  sbonld  embrace  the  last 
clause  only.  Most  undoubtedly,  then,  the  first 
section  would  create  a  mere  rule  of  evidence, 
and  the  second  would  create  a  legislative  part 
don.  In  essence  they  are  wholly  distinct,  the 
one  from  the  other.  Why,  then,  should  the  Ijeg- 
Islatlve  blunder  of  putting  two  things,  distinct 
In  essence,  In  the  same  section,  be  held  to  have 
the  effect  of  making  the  statute — undoubtedly 
one  relating  to  a  rule  of  evidence  originally — 
one  creating,  not  a  mere  rule  of  evidence,  but  a 
rule  of  substantive  law?  My  view  Is  that,  so 
far  as  the  conduct  of  a  trial  in  the  mayor's  court 
is  concerned,  the  addition  to  section  1762  of 
the  last  clause  about  a  legislative  pardon  has 
no  effect  whatever  in  changing  the  purpose  and 
design  of  the  Legislature,  which  was  plainly  to 
establish  a  mere  rule  of  evidence.  I  am  there- 
fore of  the  opinion  that  section  1762,  so  far  as 
procedure  is  concerned,  is  to  be  treated  as  creat- 
ing a  mere  rule  of  evidence,  and  hence,  under 
well-settled  principles,  it  was  applicable  to  trial 
in  the  mayor's  court,  special  charter  towns,  code 
chapter  towns,  and  In  all  courts  of  justices  of 
the  peace,  or  other  courts  of  tbe  state. 

Taking  section  28  of  the  charter  of  Tasoo  City 
together  with  section  87,  Code  of  1906,  it  is 
clear  that  a  case  appealed  from  the  mayor's 
court  to  the  circuit  court  shall  be  In  the  circuit 
court  tried  just  the  same  as  an  appeal  from  the 
justice  of  the  peace  court  would  have  been  tried  ; 
in  other  words,  the  cases  from  both  courts  are 
tried  de  novo.  The  contention  that  section  1762 
permits  evidence  of  all  sales  within  the  period 
of  the  bar  of  the  statute  of  limitations,  merely 
for  the  purpose  of  using  other  sales  than  the 
one  on  which  the  party  may  be  convicted  a* 
evidence  tending  to  show  the  ^ilt  of  the  party 
as  to  the  sale  for  which  he  is  convicted,  and 
that  this  is  the  whole  scope  of  the  section,  is  un- 
sound. The  fact  that  the  section  provides  a  leg- 
islative pardon  as  to  all  other  offenses  is  a  per- 
fect answer  to  this.  The  object  of  the  Legisla- 
ture was  to  permit  the  conviction  of  the  defend- 
ant on  proof  of  any  sale  within  the  bar  of  the 
statute,  and  then,  after  verdict,  since,  in  the  ab- 
sence of  compulsory  election  on  the  part  of  tbe 
state,  It  would  be  impossible  to  tell  for  which 
sale  the  defendant  had  ^been  actually  convicted 
or  acquitted,  to  grant  a  legislative  paction  as  to 
all  other  sales,  so  that  tbe  defendant  might  not 
be  twice  tried  for  the  same  offense. 

I  have  written  thus  much  in  order  to  Indicate 
clearly  the  view  I  have  in  this  matter,  and  of  tbe 
particular  reasons  because  of  which  1  concux  io 
the  judgment  of  affirmance. 


End  or  Cases  m  Vol.  48. 
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